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Dio.  I.  PRELIMINARY  AND  MISCELLANEOUS. 


TU.  I. 


PART  THIRD. 


REMEDIAL. 


TITLE  I.  Procedure  in  Courts  of  Common  Pleas,  and  Supe- 
rior Courts,  and  in  Circuit  Courts  on  Appeal. 

TITLE  II.  In  Probate  Courts:  and  Herein  on  Executors, 
Administrators,  Trustees,  Guardians,  Assignees, 
Wills. 

TITLE  III.  Before  Justices  or  the  Peace  and  Mayors:  and 
Herein  of  Constables  and  Marshals. 

TITLE  IV.  In  the  Supreme  Court  and  Circuit  Courts: 
Herein  of  their  Original  Jurisdiction  :  Herein 
also  of  the  Jurisdiction  and  Procedure  of  the 
Superior  Courts  and  Courts  of  Common  Pleas 
AS  Courts  of  Error. 


TITLE  I. 


Procedure  in  the  Courts  of  Common  Pleas  and  Supe- 
rior Courts,  and  in  Circuit  Courts  on  Appeal. 


DIVISION       I.  General  and  Preliminary  Provisions. 

DIVISION     II.  Commencement  of   Actions — ^Jurisdiction- 
Issue. 

DIVISION    III.  Trial. 

DIVISION     IV.  Judgment. 

DIVISION      V.  Enforcement  of  Judgment. 

DIVISION    yi.  Provisional  Remedies. 

DIVISION  VII.  Special  Proceedings. 
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TU.  /,  Dio.  1,  Ch.  1.   PRELIMINARY  AND  MISCELLANEOUS.   §§  4947-4950. 


DIVISION  I.     General  and  Preliminary  Provisions. 

CHAPTER  \.     Provisions    Preliminary   and    Miscellaneous. 
CHAPTER  2.     Specific  Duties  of  Certain  Officers. 


Interpnution  of 
«rords. 


>  AppcBdlz. 


Construction  of 
part  three. 


8.AC.M0. 


Power  of  dep- 
uties. 

8.  A  C.  UM. 

Form  of  oath. 
B.*C.US0,UMO. 


CHAPTER  1. 

PROVISIONS   PRELIMINARY   AND  MISCELLANEOUS. 


Section 

4947.  Interpretation  of  words, 

4948.  Construction  of  part  three. 

4949.  Power  of  deputies. 
4960.  Form  of  oath. 

4951.  How  time  computed. 

4952.  Justification  of  sureties. 


Section 

4953   Qualification  of  sureties. 

4954.  Provisions  concerning  process. 

4955.  When  publication  may  be  made  in  another 

county, 
4966.  When  special  provisions  shall  govern. 


Sec.  4947.  In  the  interpretation  of  Part  Third,  unless  the  con- 
text shows  that  another  sense  was  intended,  the  word  "person" 
includes  a  private  corporation;  "writing"  includes  printing;  "oath" 
includes  affirmation ;  "of  unsound  mind "  includes  every  species  of 
mental  deficiency  or  derangement ;  ' '  bond  "  includes  an  undertaking  ; 
"and"  may  be  read  "or,"  and  "or"  read  "and,"  if  the  sense 
requires  it;  words  in  the  present  include  a  future  tense,  and  in  the 
masculine  gender  include  the  feminine  and  neuter  genders;  and  words 
in  the  plural  include  the  singular,  and  in  the  singular  include  the  plural 
number ;  but  this  enumeration  shall  not  be  construed  to  require  a 
strict  construction  of  other  general  words  in  this  part.  \April  14,  1886 : 
83  V.  74.] 

Sec.  4948.  The  provisions  of  this  part,  and  all  proceedings  under 
it,  shall  be  liberally  construed,  in  order  to  promote  its  object,  and  assist 
the  parties  in  obtaining  justice ;  and  the  rule  of  the  common  law,  that 
statutes  in  derogation  thereof  must  be  strictiy  construed,  has  no  appli- 
cation to  this  part;  but  this  section  shall  not  be  so  construed  as  to 
require  a  liberal  construction  of  provisions  affecting  personal  liberty, 
relating  to  amercement,  or  of  a  penal  nature.     [51  v.  57,  §  2.] 

Sec.  4949.  A  duty  enjoined  by  statute  upon  a  ministerial  officer, 
and  an  act  permitted  to  be  done  by  him,  may  be  performed  by  his  law- 
ful deputy.     [51  V.  57,  §  595.] 

Sec.  4950.  A  person  may  be  sworn  in  any  form  he  deems  binding 
on  his  conscience.     [51  v.  57,  §§  331,  596.] 


8m  Appeadta. 


3  4947. 
section  ? 


gutErei  Whether  the  construction  of  the  statute  would  not  be  the  same  without  this 
ven  in  criminal  statutes  "  and  "  may  be  read  "  or."    Milter  v.  Stati,  3  O.  S.  475. 


\  4948.  Common  law  rule  that  pleading  construed  most  strongly  against  pleader,  abrogated. 
Mall  v.  Plaine^  14  O.  S.  417.  But  pleading  containing  inconsistent  statements  construed  against 
pleader.     Mic.  Sav.  and  B.  L.  Ass,  v.  CT  Connor,  29  O.  S.  651,  655. 

Answer  denying  all  ma/«r/a/ allegations  in  petition,  good  on  demurrer.  Lnvix  v.  CoulUr,  10 
O.  S.  451. 

Attachment  before  justice  of  the  peace,  who  had  omitted  to  enter  affidavit  on  docket,  upheld. 
Carftr  v.  RickanU,  13  O.  S.  219,  226. 

't  4949.  Deputy  sheriflT  may  execute  valid  deed  for  lands  sold  on  execution  by  himself  or 
principal.     Haines  v.  Lindsey,  4  O.  88. 

Must  be  in  name  of  principal.     Anderson  v.  Brown,  9  0.  151. 

Acknowledgment  of  such  deed,  made  by  deputy  after  death  of  principal,  void.     /*. 

Sale,  upon  order  for  sale  under  decree  in  chancery,  may  be  made  by  deputy  sheriff.  Craig  v. 
Fox,  16  O.  563. 

Process  tested  by  deputy  clerk  in  own  name,  good.  Chapin  v.  Allison,  15  O.  566 ;  Walkt  v. 
Bank  of  Circleuille,  15  O.  288.  ,  ^  „ 

Acts  of  deputy  in  law  acts  of  principal.     Warwick  v.  State,  26  O.  S.  21. 

Distinction  between  a  deputy  and  an  officer.     lb. 

See  2  10,  and  noies. 

}  49aO.    Oath  defined.    Brack  v.  Mittigan,  10  O.  12L 
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§§4951-4956.    PRELIMINARY- AND  MISCELLANEOUS.    Tit.  I,  Div.  I,  Ch.  1. 

Sec.  4951.     Unless  otherwise  specially  provided,  the  time  within  How  tim«  com- 
which  an  act  is  required  by  law  to  be  done  shall  be  computed  by  ex-  Ue^ip. 
eluding  the  first  day  and  including  the  last ;  and  if  the  last  be  Sunday,  8.  *  C.  IMO. 
it  shall  be  excluded.     [51  v.  57,  §  597.] 

Sec.  4952.     A  court  or  an  officer,  authorized  by  law  to  approve  a  ju»tificati<iii  of 
surety,  may  require  such  person  to  testify,  orally  or  in  writing,  touching  ""•«"«»• 
his  sufficiency ;  but  this  shall  not,  in  itself,  exonerate  the  officer  in  an  s.  *  c  iiwt. 
action  for  taking  insufficient  surety.     [51  v.  57,  §599.] 

Sec.  4953.     Sureties  must  be  residents  of  this  state,  and  worth,  in  Qualification  of 
the  aggregate,  double  the  sum  to  be  secured,  beyond  the  amount  of  |""^5p. 
their  debts,  and  have  property  liable  to  execution  in  this  state  equal  to  8.  a  c.  wn. 
the  sum  to  be  secured.     Ki  v.  57,  §  600.] 

Sec.  4:Q5^.     Process  shall  be  under  the  seal  of  the  coiut  from  which  Provisions  con- 
it  issues,  be  styled  "The  State  of  Ohio, County,"  be  signed  by  the  '^"""^  p'"**"- 

clerk,  and  bear  date  the  day  it  is  actually  issued.     [51  v.  57,  §  581.]      **•**'•  "**• 

Sec.  4955.  When  it  is  provided  by  statute  that  a  notice  shall  be  when  pubUcadoa 
published  in  a  newspaper,  and  no  such  paper  is  pubUshed  in  the  county  SiMher  oonoty. 
or  other  place  mentioned,  or,  if  such  paper  is  published  there,  and  the 
publisher  refuse,  on  tender  of  his  usual  charge  for  a  similar  notice,  to 
insert  the  same  in  his  newspaper,  then  a  publication  in  a  newspaper  of 
general  circulation  in  the  county  or  other  place  mentioned  shall  be 
sufficient  , 

Sec.  4956.     Where  in  part  three  of  this  revision  special  provision  is  Wh«D  ipeciai  pr» 
made  as  to  service,  pleadings,  competency  of  witnesses,  or  in  any  other  JJ.".""  '*'*"  •°*' 
respect,  inconsistent  with  the  general  provisions  in  this  title,  the  special 
provision  shall  govern,  unless  it  appear  that  the  provisions  are  cumu- 
Uitive. 

2  4951.  This  section,  in  the  code  of  1863,  was  not  applicable  to  the  justice's  code.  KcLfU  t. 
Merriton,  »  O.  S.  166. 

An  act  to  be  done  within  six  months  may  not  be  compelled  to  be  performed  before  the  last  day. 
Wright  V.  Ltpptr,  3  O.  2»7,  299.  8m  Appeadlx. 

It  IS  a  sufficient  compliance  with  a  statute  requiring  depositions  to  be  recorded  "within  sixty  ' 
days,"  if  tlie  same  is  done  on  the  sixtieth  day  from  takinf .     Mytrs  v.  Anderson^  W.  513. 

Service  of  summons  in  forcible  entry  and  detainer  on  tne  sixth  day  of  a  month,  returnable  on 
the  ninth,  is  good  service.     Barto  v.  Abbe,  16  O.  408. 

Fractions  (^  a  day  are  considered  in  reckoning  the  duration  of  a  lien  of  a  chattel  mortgage. 
Staman  v.  Barer,  16  O.  S.  209. 

The  date  of  an  instrument  is  not  conclusive  in  computing  time.  Strvit*  v.  Stecktiill,  30  O. 
S.  418. 

In  computing  time  to  advertise  notice  of  sale  on  execution,  the  day  on  which  the  notice  is  Brst 
published  may  be  included,  and  the  day  of  sale  must  be  excluded.  This  section  does  not  apply 
tn  such  case.     Mercer  v.  Con.  B.  &•  S.  Ast.,  25  O.  S.  186. 

Where  the  year  expires  on  Sunday,  such  Sunday  is  not  excluded  in  computing  thirty  days 
preceding  expiration  of  year     Paime  v.  Mason,  7  0.  S.  198. 

\  4953.  But  if  a  non-resident  be  accepted,  he  would,  doubtless,  be  liable.  WaiUue  v.  Scolet, 
6  0.  428. 

!  4954.    Execution  without  the  seal  of  the  court  Is  void.    Bool  v.  King,  6  O.  11 ;  s.  c.  W.  22S.  -^  »,,iui.dtv 

Process  bearing  proper  test,  signed  by  deputy  clerk,  is  sufficient^  though  more  technically  "••  Appe««X» 
correct  for  the  deputy  to  sign  for  his  principal.     tValke  v.  Bank  of  Circtevillt,  15  O.  288. 

A  slight  impression  upon  process,  after  the  lapse  of  many  years,  is  presumed  to  be  a  seaL 
Heigkmay  v.  PindUtan,  15  O.  735. 

Where  a  judgment  obuined  on  unsealed  process  is  revived  without  objection,  the  want  of  a 
seal  does  not  impair  its  validity,     lb, 

\  4956.  Where  a  statute  gives  a  new  remedy,  without  impairing  or  denying  one  already  known 
to  the  law,  the  rule  is  to  consider  it  as  cumulative.     Darling  v.  Pecli,  15  O.  66,  71. 

Where  a  sutute,  which  confers  the  means  of  acquiring  a  right,  prescribes  an  adequate  special 
mode  of  determining,  by  a  judicial  investigation,  the  fact  upon  which  the  right  depends,  that  8m  AppcBdlz. 
mode  is  exclusive.     State  v.  Mariow,  16  O.  S.  U4. 

General  language  in  one  part  of  a  statute  is  to  be  restricted  in  its  application  when  it  would 
otherwise  conflict  with  specific  provisions  in  another.  State  v.  Blake,  2  O.  S.  147, 161 ;  Wood- 
mrtk  V.  State,  26  O.  S.  196. 

The  provisions  of  the  code  of  1853,  with  respect  to  revivor  of  actions,  title  13,  chapter  1,  was 
not  exclusive.     Carter  v.  Jenningt,  24  O.  S.  182;  Black  v.  Hill,  29  O.  S.  86. 
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7».  /,  Z«p,  1,  Ci  2.   DUTIES  OF  CERTAIN  OFFICERS. 


4957-4863. 


OHAPTBR  2. 

SPECIFIC    DUTIES   OF   CERTAIN   OFFICERS. 


Sbction 

4957.  Books  to  be  kept  by  clerk. 

4958.  Entries  on  appearance  docket^  and  their 

cfiecl. 

4959.  Writs  to  issue  on  precipe. 

4960.  Clerk  to  file  and  preserve  papers. 
'4961.  Indorsement  of  papers. 

4962.  Clerk  to  keep  books  and  make  records. 
4968.  Record  of  orders  out  of  court. 

4964.  Provisions  applicable  to  all  clerks. 

4965,  General  provisions  as  to  duties  of  clerks. 


Books  to  be  kept 
by  clerk. 


Botries  on  appear- 
ance  docket,  and 
their  effect. 


S.  A  C.  lOM. 

8.  ft  C.  UM. 


Writs  to  issue  on 
precipe. 

&  A  C.  UlW. 

Cleik  to  file  and 
preserve  papers. 

8.  ft  C.  113». 

Indorsement  of 
papers. 

8.  ft  C.  UW. 

Clerk  to  keep 
books  and  make 
records. 
«.ftC.US9. 

Record  of  orde/s 
out  of  court. 

8.ftC.  ioro. 

K«c  Appendix. 


Sm  lyptndiz. 


See  Appeadix. 


Sbctioh 

^66.  Sheriff  to  indorse  on  writ   time  of  iu 
receipt, 

4967.  When  process  directed  to  coroner,  or  oth* 

er  person. 

4968.  When  and  how  person  appointed  to  serve 

process. 

4969.  Sheriff  may  .idjourn  common  pleas  or  ch-* 

cuit  court  from  day  today  it  judges  ab* 
sent. 

4970.  General  dutiesof  sheriff. 


Sec.  4957.  The  clerk  of  the  court  of  common  pleas  shall  keep 
at  least  five  books,  to  be  called  the  appearance  docket,  trial  docket, 
and  printed  duplicates  of  the  trial  docket,  for  the  use  of  the  court 
and  the  officers  thereof,  journal,  record,  and  execution  docket,  and  an 
index  to  the  trial  docket,  and  the  printed  duplicates  of  the  trial  docket, 
and  journal  direct,  and  to  the  appearance  docket,  record  and  execu- 
tion docket,  direct  and  reverse.     [April  2,  1889:  86  v.  174.] 

Sec.  4058.  The  clerk  shall  enter  on  the  appearance  docket,  at  the 
time  of  the  commencement  of  an  action  or  proceeding,  the  names  of  the 
parties  in  full,  with  names  ^  of  counsel,  and  forthwith  index  the  case, 
direct  and  reverse,  in  the  name  of  each  plaintiff  and  defendant ;  he  shall 
also  enter,  at  the  time  it  occurs,  under  the  case  so  docketed,  the  issue 
of  the  summons,  or  other  mesne  process  or  order,  and  the  filing  of  eaclc 
paper;  and  he  shall  record  in  full  the  return  on  such  a'rit  or  order,  with 
the  date  of  its  return  to  the  court,  which  entry  shall  be  evidence  of  such 
service.     [51  v.  57,  §§  305,  587.] 

Sec  4959-  All  writs  and  orders  for  provisional  remedies,  and  pro- 
cess of  every  kind,  shall  be  issued  by  the  clerks  of  the  several  courts; 
but  before  they  are  issued  a  precipe  shall  be  filed  with  the  clerk 
'demanding  the  same.     [51  v.  57,  §  584.] 

Sec.  4960.  The  clerk  shall  file  together,  and  carefully  preserve  in 
his  office,  all  papers  delivered  to  him  for  that  purpose,  in  every  action 
or  proceeding.     [51  v.  57,  §  585.] 

Sec  49.61.  The  clerk  shall  mdorse  upon  every  paper  filed  with 
him  the  date  of  the  filing  thereof;  and  upon  every  order  for  a  provis- 
ional remedy,  and  upon  every  undertaking  given  under  the  same,  the 
date  of  its  return  to  his  office.     [51  v.  57,  §  586.] 

Sec  4962.  The  clerk  shall  Keep  the  journals,  records,  books,,  and 
papers  appertaining  to  the  court,  and  record  its  .proceedings.  [5 1  v. 
57,  §  588.] 

Sec  4963.  Orders  made  out  of  court  shall  be  forthwith  entered 
by  him  in  the  journal  of  the  court,  in  the  same  manner  as  orders  made 
in  term.     [51  v.  57,  §  5x0.]. 


I  4958.    See  note  to  section  5132. 

I  4959.    The  clerk  is  not  bound  to  issue  process  without  a  written  precipe.     Statt  v.  Cafftt,  6 
O.  ISO. 

8  4960.    A  paper  placed  in  the  clerk's  office,  either  strung  upon  a  thread,  or  laid  in  a  drawer 
or  pigeon-hole,  considered  filed.    Hainei  v.  Lindsejr,  4  O.  88. 

I  4961.    The  ordinary  evidence  that  a  paper  has  been  filed,  is  the  clerk's  indorsement  upon 
the  back  of  it.    Haines  v.  Lindtey  4  O.  88. 

I  4962.    The  clerk  should  minute  on  the  journal  the  receipt  of  a  mandate  from  the  supreme 
court,  its  judgment  and  order  for  execution.     Earl  t.  Shoulder,  ^O.  V!^;  CMate  \.  H^askium, 

2  O  S  98. 

The  journals  and  dockets  are  not  complete  records,  but  material  from  which  the  conplet< 
record  is  made.    Harvey  v.  Brown,  1  O.  268. 

When  record  considered  as  made.     Young  v.  Buckinfkam,  5  O.  485,  488. 
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§8  4964-4970.  DUTIES  OF  CERTAIN  OFFICERS.      Ttt.  J,  Div.  1,  Ck.  8. 

Sec.  4964.     The  provisions  prescribing  the  duties  of  clerks  of  the  Provisions  aopH- 
court  of  common  pleas  shall,  so  far  as  they  are  applicable,  apply  to  the  "  "°  *  '  * 
clerks  of  other  courts  of  record.     [51  v.  57,  ^  589.]  8.*c.iM9. 

Sec.  4965.  The  clerk  of  each  of  the  courts  shall  exercise  the  powers  General  pro- 
conferred  and  perform  the  duties  enjoined  upon  him  by  statute  and  by  the  orderks.'" "'""" 
common  law;  and  in  the  performance  of  his  duties  he  shall  be  under  »  ^|,  ,,^ 
the  direction  of  his  court.     [51  v.  57,  §590.]  cua». 

SHERIFF. 

8.  ACllSt. 

Sec  4966.     The  sheriff  shall  indorse  upon  every  writ  or  order  the  Sheriff  to  mdon* 
day  and  hour  it  was  received  by  him.     [51  y.  57,  §  591 J  °l^^i^V"""^  "* 

Sec.  4967.     Process  in  an  action  wherein  the  sheriff  is  a  party,  or  wiien  process 
is  interested,  shall  be  directed  to  the  coroner ;  and  if  both  these  officers  directed  to  coro- 
are  interested,  the  process  shall  be  directed  to,  and  executed  by,  a  per-  »»!  °'  °'  "  ***' 
son  appointed  by  the  court  or  judge.     [51  v.  57,  §  582.]  &.*apAmix. 

Sec.  4968.    The  court  or  judge  may,  for  good  cause,  appoint  a  when  and  how 
person  to  serve  a  particular  process  or  order,  who  shall  have  the  same  {^s^Je'SroceM*' 
power  to  execute  it  which  the  sheriff  has ;  the  jjerson  may  be  appointed 
on  the  motion  of  the  party  who  obtains  the  process  or  order,  and  the 
return  must  be  verified  by  affidavit;  and  he  shall  be  entitled  to  the  *>*c.ii28. 
fees  allowed  to  the  sheriff  for  similar  services.     [51  v.  57,  §  583.] 

Sec.  4969.     If  the  judge  "of  the  common  pleas  court,  or  a  quorum  sheriff  may  ad- 
of  the  judges  of  the  circuit  court,  fail  to  attend  at  the  time  and  place  J»^'"  either  com. 
appointed  for  holding  the  court,  or  if,  after  the  calling  of  the  court,  "lit  court  on "c- 
the  judge  of  the  common  pleas  court  or  a  quorum  of  the  judges  of  the  „? "Sages'''""" 
circuit  court  are  unable,  on  account  of  sickness,  or  from  any  other 
cause,  to  attend  the  daily  sessions  thereof,  the  sheriff  shall  adjourn  the 
court  from  day  to  day,  until  the  judge  of  the  common  pleas  court  at- 
tends or  a  quorum  of  the  circuit  court  is  convened ;  but  if  the  judge  or 
judges  be  not  present  within  three  days  after  the  first  day  of  the  term, 
or  if,  after  the  court  is  called,  such  judge  or  judges  are  unable,  on  ac- 
count of  sickness,  or  from  any  other  cause,  to  be  present  for  ten  days, 
the  court  shall  stand  adjourned  for  the  term.      [February  7,  1885:  82 

▼•  16,  §  31J 

Sec.  497O.     The  sheriff  shall  execute  every  summons,  order,  or  Genera)  dutiea 
other  process,  return  the  same  as  required  by  law,  and  exercise  the  °'  »h«riff. 
powers  conferred  and  perform  the  duties  enjoined  upon  him  by  statute  8.4C.1M0. 
and  by  the  common  law.     [51  v.  57,  §§  593,  594;  65  v.  96,  §  592.]      8.A8.67S. 

i.  -tfNU.  Uniform  practice  for  clerk  of  supreme  court  of  the  slate  to  ente/  mandate  frsB 
soDreme  court  of  iht-  i'niicd  Sta|e^-     Pi'^tta  Branch  Bank  v.  Kitvufi,  6  O.  S.  342. 

\  4065.  The  court  may  direct  the  clerk  to  correct  errors  in,  or  alterations  and  mutilations  of, 
61«  or  records.    HoUhUrv.  Judges,  ttc,  8  O.  S.  201. 

I  49CS.  The  court  may  appoint  a  special  master  to  sell  specific  real  property.  Maytry.  Wick, 
15  O.  S.  640. 

)  4970.  An  officer  may  not  examine  into  the  regularity  of  ^he  proceedings  of  the  court  whose 
process  he  eaecotes.     Taylor  v.  AUjcander,  6  O,  144. 

Ao  officer  is  not  bound  to  execute  a  nuf^atory  writ.     Bea/v.  King,  6  O.  11. 

The  power  of  a  sheriiT,  as  master  commissioner,  ceases  with  his  term  of  office.  McCmire  v.  Ely, 
W.  420. 

A  miniiiterial  officer  who  makes  an  arrest  in  another  state  violates  public  and  private  right, 
and  is  entitled  to  no  fees.     Smith  v.  Portage  Co.,  9  O.  26. 

A  sheriff,  who,  as  such^  arrests  a  fugitive  from  justice,  can  not  claim  a  reward  offered  for  such 
arrest      Cilmore  v.  Levau,  12  O.  281. 

Process  is  no  protection  to  an  officer,  if  it  appears  on  its  face  that  the  court  issuing  it  had  not 
jurisdiction  of  the  subject  matter,  or  of  the  person  against  whom  it  is  directed  Champaign 
Co.  Ban*  V.  Smith.  7  O.  S.  42. 

When  no  want  of  jurisdiction  appears  on  its  face,  officer  justified.  Bogan  v.  Stouienbnrgh,  7 
O.  2  pt.  133. 

But  the  rule  is  one  of  protection  only;  and  although  he  may  execute  the  process,  be  may  also, 
if  it  is  void  for  want  of  ^ttrisdiclion  in  the  court  or  officer  issuing  it,  refuse  to  execute  it,  and  no 
°    I  will  lie  agaiiut  htm  for  such  refusal.    Xeviburg  v.  Alunskower,  29  O.  S.  617. 
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FORM  OF  ACTION. 


4971-4973. 


DIVISION  II.     Commencement  of  Actions — Jurisdic- 
tion— Issue. 

CHAPTER  1.  Form  of  Action. 

CHAPTER  2.  Time  of  Commencing  Actions. 

CHAPTER  3.  Parties  to  Actions. 

CHAPTER  4.  Joinder  of  Actions. 

CHAPTER  5.  Where  Action -to  be  Brought. 

CHAPTER    6.    Jurisdiction    by    Summons,    Publication,    or 
Appearance. 

CHAPTER    7.     Pleadings. 


Sm  Appendix. 


CHAPTER  1. 


form  of  action. 


One  form  of  ac- 
tion. 
S.  *  C.  Ml. 

Parties,  how  des. 
ignated. 

R.  ft  C.  Ml. 

Feiened  issue 
abolished ;  sub- 
stitute therefor. 


8.  AC.  Ml. 


Section 

4971.  One  form  of  action. 

4972.  Parties,  how  designated. 


Section 

4973.  Feigned  issue  abolished ;  substitute  there- 
for. 


Sec.  4971.  There  shall  be  but  one  form  of  action,  which  shall  be 
known  as  a  civil  action.     [51  v.  57,  §  3.] 

Sec.  4972.  In  such  action  the  party  complaining  shall  be  known 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant.     [51  v.  57, 

§4.] 

Sec.  4973.  There  can  be  no  feigned  issue;  but  a  question  of  fact, 
not  put  in  issue  by  the  pleadings,  may  be  tri^d  by  a  jury,  upon  an 
order  for  the  trial  stating  the  question  of  fact  to  be  tried;  and  such 
order  shall  be  the  only  authority  necessary  for  a  trial ;  or  such  question 
may  be  referred  in  the  same  way  to  one  or  more  persons.     [51  v.  57, 

§5-]- 


3  4971.  Previous  to  this  revision  the  term  "  civil  action  "  embraced  only  such  cases  as  were. 
See  Appendix.  before  the  code,  known  as  "  actions  at  law  "  and  "  suits  in  equity/'  Bargrrv.  Coehrttn,  16  O. 
S.  460;  Ckinn  v.  Trustees,  etc.,  32  O.  S.  236. 

It  did  not  embrace  proceedings  ta  mandamus.     Ckinn  v.  Trmstess^  etc.,  S2  O.  S.  286. 

In  what  sense  distinction  between  actions  at  law  and  suits  in  equity  abolished.  Clayton  v. 
Freet,  10  O.  S.  544 ;  Goble  v.  Howard,  12  O.  S.  165,  168 ;  Mack  v.  Bonner,  8  O.  S.  S66. 

Rights  and  liabilities,  legal  and  equitable,  as  distinguished  from  mode  of  procedure,  are 
unaffected.     Dixon  v.  Caldwell,  15  O.  S.  412.  415. 

When  the  facts  entitle  a  party  to  relief,  the  mere  form  of  the  action  is  disregarded.  Neilson 
i  V.  Fry,  16  O.  S.  552,  556 ;  Jones  v.  Timmons,  21  O.  5.  596,  603. 

The  court  is  to  be  regarded  a  court  of  law  ^r  of  equity,  and  the  petition  a  declaration  orz  bill 
in  chancery,  according  to  the  nature  of  the  case.     Hagerx.  Reed,  ll^O.  S.  626,636. 


A  leading  object  of  the  code  is  to  avoid  circuity,  and  multiplicity  of  suits. 
ler,  20  O.  S.  88,  64  ;  Penn  v.  Hayward,  14  O,  S.  302,  306. 


Morgan  v.  Spang- 


\  4978.  In  a  proceeding  to  contest  the  validity  of  a  will,  an  issue  must  be  made  np  '*  whether 
the  writing  produced  be  the  last  will  of  the  testator  or  not."  Brown  v.  Griffith,  11  O.  S.  829. 
But  this  may  be  made  in  the  pleadings,  \  5861. 

In  such  case  final  judgment  can  not  be  rendered  on  demurrer  to  an  answer.  An  issue  must 
be  made  up  to  be  tried  by  a  jury.  Walker t.  Walker,  14  O.  S.  167;  and  see  Holts.  Lamb,  17 
O.  S.  374. 

When  judgft  must  find  facts,  or  impanel  a  jury,  or  send  to  a  master.    St.  Clair  v.  Piatt,Vl,  532. 
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§§  4974-4977.        TIME  OF  COMMENCING  ACTIONS.     TU.  I,  Div.  2,  CA.  2. 

CHAPTER  2. 

TIME    OF   COMMENCING    ACTIONS. 
Subdivision      I.    Actions  in  gentral — Abatement 
Subdivision    II.    Actions  concerning  real  froferty. 
Subdivision  III.    Other  actions. 
Subdivision  IV.     Gekeral  ^mvistons. 

Subdivision  I. 

Sbction  I  Section 

4974.  To    what    cases    this   chapter  does   not  |  4975.  What  causes  of  action  survive, 
apply.  I  4976.  Special  limitations  s.ived. 

Subdivision  II. 

4077.  Limited  to  twenly.one  years.  |  4978.  Saving  to  persons  under  disability 

Subdivision  III. 


4979.  How  limited. 

4980.  Within  fifteen  years. 

4981.  Within  six  years. 

4982.  Within  four  years. 


4983.  Within  one  year. 

4984.  Actions  on  official  and  other  bonds. 

4985.  For  other  relief. 

4986.  Rights  saved,  etc. 


Subdivision  IV. 


4867.  When  action  deemed  commenced. 
4888.  When  attempt  equivalent  to  commence- 
ment. 
4969.  As  to  persons  under  disability. 


499U.  If  barred  at  place  of  contract,  barred 
here, 

4991.  Saving  in  case  of  reversal,  etc. 

4992.  New  promise,  etc.,  to  be  in  writing. 


SUBDIVISION    I.       ACTIONS    IN    GENERAL — ABATEMENT. 

Sec.  4974.     This  chapter  shall  not  apply  to  actions  already  com-  to  what  cases  thu 
menced,  nor  to  cases  wherein  the  right  of  action  has  already  accrued ;  <^v^"  do*'  ■>»' 
but  the  Statutes  in  force  when  the  action  accrued  shall  be  applicable  to  |„  \ 
such  cases,  according  to  the  subject  of  the  action,  and  without  regard 
to  the  form ;  nor  shall  this  chapter  apply  in  the  case  of  a  continuing 
and  subsisting  trust,  nor  to  an  action  by  a  vendee  of  real  property,  in  *•**••*•• 
possession  thereof,  to  obtain  a  conveyance  of  it     [51  v.  57,  *^  6.J 

Sec.  4975.     In  addition  to  the  causes  of  action  which  survive  at  what  causes  of 
common  law,  causes  of  action  for  mesne  profits,  or  for  an  injury  to  «''°"  survive. 
real  or  personal  estate,  or  for  any  deceit  or  fraud,  shall  also  survive ;  see  i  5144. 
and  the  action  may  be  brought  notwithstanding  the  death  of  the  person  s.  *  c.  losa. 
entitled  or  liable  to  the  same.     [51  v.  57,  §  398.] 

Sec  4976.     Civil  actions  can  only  be  commenced  within  the  periods  specui  Umiutiom 
prescribed  in  this  chapter,  after  the  cause  of  action  accrues;  but  where  -'»*«<'• 
a  different  limitation  is  prescribed  by  statute,  that  shall  govern.     [51  v.  8.  *  c.  »4». 
57.  §8] 

SUBDIVISION    II.       ACTIONS   CONCERNING    REAL    PROPERTY. 

Sbc.  4977.     An  action  for  the  recovery  of  the  title  or  possession  of 


I  4974.    The  code  does  not  govern  causes  of  action  existing  at  its  passage.     Long  v.  Mui/ord,   «       .  ., 

17  O.  S.  484,  508 ;  Mc Kinney  v.  Mc Kinney,  »  O.  S.  4«3,  428  ;  Pasckall  v.  Hinderer,  28  O.  S.  568,   »•*  APPe«"l«- 
577. 

Code  applies  to  proceedings  to  reverse  a  judgment  rendered  before  it  took  effect.  StJtooker 
Marinda  v.  Vowlin,  4  O.  S.  500. 

Causes  of  action  subsisting  when  code  took  effect  not  affected  by  section  4992.  HorseUy  v. 
BitUngsUj,  IS  O.  S.  413. 

Former  cases  considered,  holding  that  limitation  laws  in  force  at  the  time  the  cause  of  action 
accrues  shair govern.     Walker  y.  Knight,  12  O.  S.  209. 

g4975.    No  cause  of  action  survives  against  one  who  so  negligently  erected  a  building  that  it   ^ 
and  injured  another  building,  where  he  died  before  the  injury.    M.  E.  Church  v.  Kench,  7  See  App<-udi.v. 

o.  s.  asa 

i  4976.    This  chapter  has  no  application  to  a  proceeding  in  error,  which  is  rather  a  right  of   jj„  Appendix, 
appeal  than  a  right  of   action.  Schooner  Marmda  v.    Doivlin,  4  O.  S.  500,  and  governed  by 
section  6723.     For  special  provisions  limiting  suits  and  proceedings,  sec  ^g  .f276.  'i'l'A\,  .1378,  51.i7, 
B1S8,  5309,  5330,  .')36S,  5368,  5752,  5848,  5866,  6723,  6789,  6097,  60U8,  6113,  6115,  6120- 612C,  6139,  0599. 

An  act  passed  February  9,  1863,60  r.  6,  S.  &  S.  577,  and  unrepealed,  provides  that  the 
rime  spent  in  the  U.  S.  military  service  in  the  war  of  I£61,  shall  not  be  computed  in  bar  of  ac- 
tions ;  but  this  act  is  now  probably  obsolete. 

i  4977.  A  mortgage  may  be  foreclosed  at  any  time  within  twenty-one  years  from  the  time  it 
wasmade. /''A^'-v.  Mossman,  II  O.   S.  42;  Bailey  ^.  Smith,  14  O.  S.  896,  411.    A   grant  of 
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SS  4978-4979. 


Lnutatkin  of 
actkms  for  re- 
covery of  realty. 


Sa*in(  to  persons 
under  disability. 


real  property,  can  only  be  brought  within  twenty-one  years  after  the 
cause  of  such  action  accrues ;  and  whenever  any  of  the  streets  or 
alleys  or  any  part  or  parts  thereof  lain  [laid]  out  and  shown  on  the  re- 
corded plat  or  plats  of  any  cities  or  villages  in  the  state  of  Ohio,  shall 
not  have  been  opened  to  the  public  use  and  occupancy  of  the  citizens 
of  said  cities  or  villages,  or  other  person  or  persons,  and  said  streets 
or  parts  thereof  not  opened  to  public  use  as  aforesaid  shall  have  been 
enclosed  by  a  fence  by  the  owner  or  owners  of  the  inlot  or  lots  [or]  out- 
lots  lying  on,  adjacent  to,  or  along  such  streets  or  alleys  or  parts  thereof 
not  opened  as  aforesaid,  and  remained  in  the  open  uninterrupted  use, 
adverse  possession  and  occupancy  of  such  owner  or  owners  of  such 
lot  or  lots  lying  on,  adjacent  to,  or  along  such  streets  or  alleys  for  the 
period  of  twenty-one  years,  and  which  said  streets,  alleys,  inlots  or 
outlots,  shall  be  part  and  parcel  of  the  tract  of  land  lain  [laid]  out 
into  such  streets,  alleys  and  lots,  by  the  original  proprietor  or  propri- 
etors, laying  out  said  streets,  alleys  and  lots,  Uie  public  easement 
therein  shall  be  and  the  same  hereby  is  extinguished,  and  ihp  right 
of  said  cities  or  villages,  the  citizens  thereof  or  other  person  or  per- 
sons, and  the  council  of  said  cities  or  villages  and  legal  authorities 
thereof  to  the  use,  control  or  occupancy  of  so  much  of  said  streets 
and  alleys  as  has  been  fenced  up,  used,  possessed  and  occupied  as 
aforesaid  is  barred  to  said  cities,  villages  and  the  citizens  thereof  and 
other  person  or  persons  except  to  said  owners  of  said  inlots  or  outlots 
lying  on,  adjacent  to,  or  along  said  street  or  streets,  alley  or  alleys, 
who  have  occupied  said  streets  or  alleys  or  parts  thereof  in  manner 
aforesaid.     \ April  i^,  1889:  86  v.  300.] 

Sec. '4978.  If  a  person  entitled  to  bring  the  action  mentioned 
in  section  4977  is,  at  the  time  the  cause  of  action  accrues,  within  the 
age  of  minority,  of  unsound  mind,  or  imprisoned,  such  person  may, 
after  the  expiration  of  twenty-one  years  from  the  time  the  cause  of 
action  accrues,  bring  such  action  within  ten  years  after  such  disability 
is  removed.     [April  \^,  i886:  83  V.  74.] 


Sm  ippCBdix. 


How  limited. 
8.  *  C.  M7. 


8m  AppcBdlz. 


8m  Appeadlz. 


SUBDIVI.SION 


OTHER    ACTIONS. 


Sec.  4979.  Civil  actions  other  than  for  the  recovery  of  real  prop- 
erty can  only  be  brought  within  the  following  periods,  after  the  cause 
of  the  action  accrues.     [51  v.  57,  §  12.] 

lands  conferring  entire  title  can  not  be  presumed  from  mere  possession,  short  of  twenty-one 
years.  Starkt  v.  Smith,  5  O.  456.  The  act  of  1810  operated  to  bar  the  right  of  dower  after 
twenty-one  years.  TuttU  v.  Willson,  10  O.  24.  Virginia  military  lands  held  under  lease  for 
ninety-nine  years,  renewable  forever,  subject  to  operation  of  statute.  Btntlry  v.  Nnulon,  9 
O.  S.  489. 

\  4978.  Where  one  party  to  a  proceedir  j  in  error  is  within  the  saving  clause,  the  case  is  saved 
to  all.  n'ilkins  V.  Phillips,  3  0.  49;  Mastie  v.  Matthrwt,  VI  O.  351:  BHckinrkam  v.  Com 
.So**,  21  O.  S.  l»I.     But  see  AVc  V.  HWf<wi,  17  0.  27. 

Where  the  interests  of  two  defendants  arc  joint  and  inseparable,  and  the  rights  of  one  are 
saved,  it  inures  to  the  benefit  of  the  other.  Sturvrt  v.  Lonrwortk,  1  O.  S.  844;  Bradford  y 
Andrnv!,  20  O.  S.  208 ;  Mtesr  v,  Ker/e,  10 O.  362 ;  Rtddlt  v.  Roll,  24  O.  S.  672 :  TrimbU  v.  Lmr- 
worlh.  ISO.  S.  431. 

Di^bility  of  one  co-parcener  or  tenant  in  common  does  not  inure  to  the  benefit  of  the  other, 
their  rights  and  interests  being  severable.  Moon  v.  Annttreftg,  10  O.  11;  Bronton  v  Adamt 
10  O.  13.5:   mViaiiu  v.  First  I'rrs.  Sac.  Cincin-a/i,  1  <).  S.  478. 

Where  an  infant  could  perfect  his  cause  of  action  during  his  minority,  whether  the  limitation 
would  not  still  run  against  \»m-~i^uaret     Favorite  v.  floohrr,  17  O.  S.  543. 

The  grantee  or  heir  of  one  protected  from  the  operation  of  tlie  statutory  bar,  is  entitled  to  the 
benefit  of  that  protection.     Ford  v.  Langtl,  4  O.  S.  404;  Carey  v.  Robinson,  13  O.  181. 

The  disabilities  extend  only  to  those  existing  when  the  right  or  cause  of  action  accrues.  Com- 
Mens  V.  Farnait,  30  O.  S.  491. 

Where  the  statute  begins  to  run,  it  continues  to  run  without  interruption  from  any  subsequent 
disability.     Carey  v.  Robinson.  13  O.  181  ■„  Ward  v.  Racer,  20  O.  250. 

Where  the  right  or  estate  of  children  does  not  accrue  until  the  death  of  a  tenant  for'  life,  the 
statute  does  not  begin  to  run  against  them  until  after  his  death.    Holt  v.  Lamb,  17  O.  S.  374. 

In  the  absence  of  statutory  provision,  there  is  no  principle  of  equity  to  bar  an  infant's  right 
to  set  aside  a  decree  improperly  obtained.     Lone  v.  Mu(ford,  17  O.  S.  484. 
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Sec.  4980.     Within  fifteen  years:  wuhin  fifteen 

An  action  upon  a  specialty,  or  an  agreement,  contract,  or  promise  in  y«*"- 

writing.       [51   V.   57,  §  13.]  8.AC.948. 

Sec.  4981.     Within  six  years:  wi.Wn  .i,  ye«.. 

An  action  upon  a  contract  not  in  writmg,  either  express  or  imphed.  see  Sup. 

An  action  upon  a  liability  created  by  statute,  other  than  a  forfeiture 
or  penalty.     [51  v.  57,  §  14.]  s.*c.»48. 

Sec.  4982.     Within  four  years : 

An  action  for  trespass  upon  real  property,  but  in  an  action  for  tres-  wuhin  four  yean, 
pass  under  ground  or  injury  to  mines,  the  action  shall  not  be  deemed 
to  have  accrued  until  the  wrong-doer  is  discovered. 

An  action  for  the  recovery  of  personal  property  or  for  taking,  detain- 
ing, or  injuring  the  same,  but  in  an  action  for  the  wrongful  taking  of  per- 
sonal property,  the  cause  of  action  shall  not  be  deemed  to  have  accrued, 
.  until  the  wrong-doer  is  discovered. 

An  action  for  an  injury  to  the  rights  of  the  plaintilT  not  arising  on 
contract  and  not  hereinafter  enumerated. 

An  action  for  relief  on  the  ground  of  fraud,  but  the  capse  of  action 
in  such  case  shall  not  be  deemed  to  have  accrued  until  the  discovery 
of  the  fraud.     \ April  14,  1884:  8i  v.  210.] 

Sec  4983.     within  one  year :  wuhin  me  year. 

An  action  for  libel,  slander,  assault,  battery,  malicious  prosecution,  or 
false  imprisonment 

An  action  upon  a  statute  for  a  penalty  or  forfeiture ;  but  where  a  •^* '  5**- 
different  limitation  is  prescribed  in  the  statute  by  which  the  remedy  is 
given,  the  action  may  be  brought  within  the  period  so  limited.     [51  v.  ^  **'••<•• 
57.  §  '6-] 

1  4S60.     The  transcript  of  a  judgment  rendered  in  another  state  regarded  as  a  specialty. 

Steckvetl  r.  Celeman,  10  O.  S.  33;  J-riti  v.  Mark,  S3  O.  S.  S2.     And  see  Bisstll  -t.Jaudon,  16   g«e  Appcadlx. 
O-  S-  498.     But  a  judgment  of  3  court  of  this  stale  is  not.     Tytfr  v.  Winstow,  15  O.  S.  364. 

Subscription  to  stock  is  a  promise  in  writing.  Gibson  v.  C.  %i  N.  7*.  &  B.  Co.,  18  O.  S.  396; 
Wanrr  r.  Caltrndtr,  20  O.  S.  190. 

The  indorsement  of  a  promissory  note  is  a  contract  in  writing.    Haines  v.  Tharp,  15  O.  180. 

A  recognizance  for  a  stay  of  execution  is  a  specialty.     Bobo  v.  Norton,  10  O.  S.  514. 

The  statute  commences  to  run  on  a  note  payahle  on  demand  at  the  time  of  its  delivery.  Hill 
».  Henry,  17  O.  9. 

And  see  notes  at  the  end  of  this  chapter. 

i  49n.  An  action  a^nst  an  officer  not  on  his  official  bond,  for  money  received  in  his  official 
capacity,  is  barred  in  six  years.  Mount  v.  Lakeman,  21  O.  S.  64.1 ;  Stale  v.  Blake,  2  O.  S.  147 ; 
tit.  Pleasant  Bank  v.  Conviay,  18  O.  'B4  ;    State  v.  Newman,  2  O.  S.  .Vi7. 

An  action  by  a  surety  for  contribution  is  limited  to  six  years  under  this  section.  Neitton  v. 
.A7,  16  O.  S.  552;  and  also  unpaid  installments  of  a  legacy.  8m  Appesdlz* 

Each  item  of  an  account  is  barred  in  six  years  after  the  right  of  action  accrued  thereon,  unless 
it  i*  taken  out  of  the  statute  on  some  special  ground.     Courton  v.  Courson,  19  O.  S.  454. 

And  see  notes  at  the  end  of  this  chapter. 

2  «82-     An  action  upon  a  judgm-nt  rendered  in  another  state  is  not  barred  in  four  years,  ii 

being  regarded  as  a  specialty.     Stockwell  v.  Coleman.  10  O.  S.  34.  ...  .    8e*  AppeniHx, 

In  an  action  at  law  under  the  act  of  1S31  (3  Chass,  1768),  and  under  the  code  before  its  amend- 
ment in  1867  (64  r.  145).  fraudulent  concealment  of  the  cause  of  action  did  not  Prevent  the  run- 
SiS  of  the  statute.  Kerns  ^.  Schoonmaker,^  Omx  Fee  y.  Fee.XOO.m;  Utkrof.  ^ .  Snell- 
*3&n  6  O.  S.  276;  Hmk  v.  Minnick,  19  O.  S.  462.    As  to  the  effect  of  the  amendment,  .see  the 

""rTeSL^ty  statute  not  applied  until  fraud  discovered.  Longworth  v.  Hunt,  11  O.  S.  194;  ml- 
lieun7\  First  Prts.  Soc  Cincinnati,  1  O.  S.  478.  In  such  cases  it  tnust  be  specially  averred. 
/*  Time  does  not  run  aiainst  a  cestni  fue  trust  until  he  has  knowledge  of  the  trust.  Car'jste 
T  Foster.  10  O.  S.  198.  Nor  will  it  run  against  an  infant  for  the  wrong  of  his  guardian  ad  litem, 
until  the 'wrong  is  discovered.    Zoiif  v.  Jfxf^orrf,  17  O.  S.  485.      .      ,      ,  ,    .  ,         . 

In  equitable  proceeding  to  reform  instrument  on  ground  of  mistake,  lapse  of  time  reckoned  . 
aolT  from  discovery  of  mistake.     Ormsby  v.  Longviortk,  11  O.  S.  658.  ■•     j  u 

An  action  to  set  aside  a  conveyance  made  to  defraud  creditors  can  not  be  maintained  by  « 
creditor,  after  the  lapse  of  four  years  from  discovery  of  the  fraud.     Combs  v.  Watson,  32  O. 

^' Abaction  by  the  maker  of  a  promissory  note  to  cancel  the  same,  on  the  ground  of  fraud  in 
obuiniflg  it,  i.  limited  to  four  years  after  discovenne  the  fraud.     Uffland  "Busk   2«  O.S.  5..9. 

jL  arfion  for  a  trepass  committed  four  years  before  the  action  is  biought,  laid  with  a  con- 
tinuando.  can  not  be  sustained,  although  the  defendant,was  in  possession  during  the  four  years. 
RamlAud  V    Ko-uttand,^  0. 40.  ,    .  ,  ,  .         ,^. 

An  action  for  specific  performance  against  the  heirs  of  the  vendor,  and  against  his  grantee 
.BrTiook  the  legal  estate  with  notice,  is  not  an  action  for  relief  on  the  ground  of  fraud  within 
Ue  rneanine  of  this  section.    Mosktr  v.  Butler.  81  O.  S.  188. 

1  xva  An  action  to  recover  money  lost  or  paid  on  a  bet  or  wager  is  an  action  upon  »'<»<»'« 
ft.;  r^k^lt  or  forfeiture,  within  the  meaning  of  this  section.     Cooper  v.  Rowley,  29  OS.  547. 

A» Action  against  a  counly  treasurer,  on  his  bond,  to  enforce  the  "atutory  liability,  who 
re^^  out  of  the  treasury  compensation  other  than  that  specially  provided  by  law,  is  not  sub- 
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7}y,  /.  Dw.  2,  Ch.  2.     TIME  OF  COMMENCING  ACTIONS.        §§  4984-4988. 


Aeiion  on  official  Sec.  4984.  An  action  upon  the  official  bond  or  undertaking  of 
»nd  other  bondi.  ^^  officer,  assignee,  trustee,  executor,  administrator,  or  guardian,  or 
upon  a  bond  or  undertaking  given  in  jiursuance  of  a  statute,  can  only 
be  brought  within  ten  years  after  the  cause  of  action  accrues ;  but  this 
section  shall  be  subject  to  the  qualification  iii  section  forty-nine  hundred 
and  seventy-six.     [51  v.  57,  §  17.] 

Sec.  4985.  An  action  for  relief  not  hereinbefore  provided  for  can 
only  be  brought  within  ten  years  after  the  cause  of  action  accrues. 
[S'  V.  57,  §  18.] 

Sec.  4986.  If  a  person  entitled  to  bring  any  action  mentioned 
in  this  subdivision,  except  for  a  penalty  or  forfeiture,  is,  at  the  time  the 
cause  of  action  accrues,  within  the  age  of  minority,  of  unsound  mind,  or 
imprisoned,  such  person  may  bring  such  action  within  the  respective 
times  limited  by  this  subdivision,  after  such  disability  is  removed. 
[April  I  ^,  1 886:  83  v.  74.] 


S.  *  C.  94».. 


For  other  relief. 
Sec  Sup. 
8.  *  C.  BI9. 


Other  actions : 
rights  saved  to 
certain  persons. 

Su  ]  SIS6. 


When  action 
deemed  com- 
nenced. 


S.  *  C.  MO. 


When  attempt 


SUBDIVISIO.S  IV.       GENERAL   PROVISIONS. 

Sec.  4987.  -An  action  shall  be  deemed  commenced,  within  the 
meaning  of  this  chapter,  as  to  each  defendant,  at  the  date  of  the  summons 
which  is  served  on  him,  or  on  a  co-defendant  who  is  a  joint  contractor, 
or  otherwise  united  in  interest  with  him ;  and  when  service  by  publica- 
tion is  proper,  the  action  shall  be  deemed  commenced  at  the  date 
of  the  first  publication,  if  the  publication  be  regularly  made.     [51  v. 

57.  §  20-] 

Sec.  4988.  An  attempt  to  commence  an  action  shall  be  deemed 
equivalent  to' com-  equivalent  to  the  commencement  thereof,  within  the  meaning  of  this 
sw  Appendix,      chapter,  when  the  party  diligently  endeavors  to  procure  a  service ;  but 

Ject  to  the  limitation  provided  in  this  section,  but  to  that  provided  in  section  49S(.    Stait  v. 
Kettey,  32  O.  S.  421. 
-  And  see  notes  at  the  end  of  this  chapter. 

I  49.<H.     Under  the  act  of  1831  (3  Chase,  1768),  suit  on  bund  limited,  as  in  an  action  against 

principal  alone.     Slatr  v.  Ccrmiar,  18  O.  2»« :  Slalt  v.  Blatr,  2  O.  S.  147 ;  Stall  v.  Nrvmmn.i  O. 

S.  567.     But  under  this  section  the  limitation  was  held  to  he  ten  years,  even  where  the  bond  was 

given  before  the  adoption  of  the  code.     King  v.  Nichols,  16  O.  S.  M;  Slatr  v.  Orr,  16  O.  S.  Sffl. 

But  where  the  action  is  not  on  the  official  bond,  but  against  the  officer  alone,  it  is  barred  in  six 

years.     Mount  v.  Lakeman,  21  O.  S.  613. 

Action  against  officer  does  not  accrue  until  demand  is  made.     KtStkler  v.  Fostfr,  22  O.  S.  27. 

And  see  notes  at  the  end  of  this  chapter. 

\  49H5,    An  action  for  contribution  by  a  surety  is  not  governed  by  this  section,  but  is  limited 
to  six  years.     NeiUoH  v.  Fry,  16  O.  S.  552.  ^ 
So  in  an  action  against  an  officer  not  on  his  official  bond.     Motinl  v.  Laketnan,  21  O.  S.  643. 
I'his  section  ts  not  applicable  to  an  action  brought  on  a  judgment  rendered  in  another  state  or 
territory.     Fries  v.  Mack,  .1.3  O.  S.  r>2. 
And  :ice  notes  at  the  end  of  this  chapter. 

%  4986.  Party  relying  on  the  statute  can  not  avail  himself  of  successive  disabilities.  Whit- 
nry  v.  IVebi,  10  O.  513  :   Carry  v.  RoHhsoh,  13  <).  181  :   Cotzrits  v.  Farnan,  30  O.  S.  491. 

The  statute  does  not  run  against  a  married  woman,  SiutmrrsoH  v.  TeHHrry,21  O.  S.  390; 
Hurltut  V.   IVailr,  40  O.  S.  603. 

Where  the  interests  of  two  defendants  are  joined  and  iiiseparable,  and  the  rights  of  one  are 
saved,  it  inures  to  the  benefit  of  the  other.  Slurgra  v.  Longviorth,  1  O.  S.  544 ;  Bradford  v. 
Andre-a'S.  20  O.  S.  20K;  Mrrsr  v.  Krr/r.  10  <).  3li.';  Riildfiy.  Roll,  21  O.  S.  572;  TrimbU  v. 
Lonpvorlh,  13  ().  S.  431. 

The  statute  is  per.-^onal  and  can  ni»t  be  extemled  to  a  party  not  within  its  saving.  Branson 
V.  Adams,  10  O.  13.'>. 

The  grantee  or  heir  uf  one  protected  from  the  operation  of  the  statutory  bar  is  entitled  to 
the  benefit  of  that  protection.     Ford  v.  Langrt,  4  O.  S.  4li4;  Carry  v.  Robinson,  13  O.  181. 

The  disability  of  infancy  in  a  female  if.  leuioved  at  the  age  of  eighteen  years.  Slatrr  v. 
Cave,  3  O.  S.  80.     See  ^  31:16. 

Where  the  statute  begins  to  run,  it  continues  to  run  without  interruption  from  any  subse- 
quent   disability.      Carry  v.  Robinson,  13  O.  181 :    Ward  v.    Racer,  20  O.  250. 

\  4987.  Under  the  foriner  practice  the  suit  was  deemed  commenced  from  the  issuing  of  the 
first,  and  not  from  the  issuing  of  the  alias  writ  which  was  served.  Swisher  v.  Swisher, 
W.755. 

This  section  furnishes  the  rule  which  determines  when  proceedings  in  error  are  to  be  deemed 
commenced.  Robinson  v.  Orr,  16  O.  S.  284;  Buckingham  v.  Com.  Bank  of  Cincinnati, 
21  O.  S.  131.  • 

What  steps  to  enforce  a  lien  will  be  deemed  a  commencement  of  an  action  within  the  meaning 
of  this  section.     Bontr  v.  Taylor,  21  O.  S.  628. 

The  defendants,  in  an  action  against  vendor  and  vendee  to  set  aside  and  cancel  a  deed  on  the 
ground  of  fraud,  though  both  defendants  are  necessary  parties  defendant,  yet  where  the  only 
relief  sought  is  a  cancellation  of  the  deed,  are  not  united  in  interest  within  the  meaning  of  this 
section.    Moore  v.  Chittenden,  39  O.  S.  563. 


Sm  Appendix. 


8««  Appendix. 


See  Appendix. 


■See  Appendix.. 


Digitized  by 


Google 


1253 


4989-4992.  TIME  OF  COMMENCING  ACTIONS.     TtL  /,  Div.  2,  Ch.  2. 


such  attempt  must  be  followed  by  service  within  sixty  days.     [51  v. 
57.  8  20.] 

Sec.  4989.  If,  when  a  cause  of  action  accrues  against  a  person, 
he  is  out  of  the  state,  or  has  absconded,  or  concealed  himself,  the  period 
limited  for  the  commencement  of  the  action  shall  not  begin  to  run  until 
he  comes  into  the  state,  or  while  he  is  so  absconded  or  concealed ;  and 
if,  after  the  cause  of  action  accrues,  he  depart  from  the  state,  or  abscond 
or  conceal  himself,  the  time  of  his  absence  or  concealment  shall  not  be 
computed  as  any  part  of  the  period  within  which  the  action  must  be 


8.AC.M9. 

Ai  to  persons 
under  discbilitjr. 

See  Sup. 


brought     [51  V.  57,  §  21.] 
1990.     If,  by 


8.  «  C.  wo. 

If  barred  at  place 
of  contract, 
barred  here. 
H. «  C.  too. 

Saving  in  case  ol 
reversal,  etc. 


8.«C. 


New  promise,  etc^ 
to  be  in  writing. 
See  Sup. 

8m  Appeadix. 


Sec.  4990.  If,  by  the  laws  of  the  state  or  country  where  the 
cause  of  action  arose,  the  action  is  barred,  it  is  also  barred  in  this  state. 
[51  V.  57,  §22.] 

Sec.  4991.  If,  in  an  action  commenced  in  due  time,  a  judgment  for 
the  plaintiff  be  reversed,  or  the  plaintiff  fail  otherwise  than  upon  the 
merits,  and  the  time  limited  for  the  commencement  of  such  action  has, 
at  the  date  of  such  reversal  or  failure,  expired,  tlie  plaintiff,  or  if  he 
die,  and  the  cause  of  action  survive,  his  representatives,  may  commence 
a  new  action  within  one  year  after  such  date ;  and  this  provision  shall 
apply  to  any  claim  asserted  in  any  pleading  by  a  defendant.  [51  v. 
57,  §  23-] 

Sec.  4992.  When  payment  has  been  made  upon  any  demand 
founded  on  contract,  or  a  written  acknowledgment  thereof,  or  promise 

i  49S9.  Under  the  act  of  \^\\  3  Chase,  1768),  when  a  defendant  left  the  Mate  after  the  cause 
ol  acttttn  accruetl,  the  sutute  continued  to  run,  notwithstanding  his  absence  from  the  state. 
Ctvtntry  v.  Atherlen,  9  O.  84. 

Under  satne  act  non-resideitt  not  barred  for  twenty^one  years.  Knowledge  of  adverse  posses- 
sion.  and  having  agent  iu  the  state,  did  not  talce  the  case  out  of  the  rule.  Lockwood  v.  Wild- 
max,  IS  O.  410. 

If,  under  the  same  act,  after  the  cause  of  action  accrued,  a  party  removed  to  parts  unknown, 
and  afterward  returned,  he  lost  the  benefit  of  the  statute  during  the  time  which  had  run  pre- 
vious to  his  departure,  as  well  as  that  during  his  absence.     StttUnbtrger  v.  Grsit  14  O.  204. 

The  phrase.  "  beyond  sea,"  found  in  former  statutes  of  limitation,  construed  to  mean  "beyond 
state  "     Ixgraham  v.  Hart,  II  O.  2S5:  Smith  v.  Bartram,  11  O.  S.  690. 

^  4990.  Under  former  statutes,  as  tinder  this,  inhere  action  accruing  in  another  state  was 
barred  there,  it  was  barred  in  this  state.  S<atro/  Maryland -v.  SkifUy,  7  O.  1  pt.  246;  Hortan 
y.  Hemer.WO.Vr,;  S.C.16  0.I45;  Smith  v.  Bartram,  W  O.S.fiVS. 

If  the  party  leave  the  state  where  the  cause  of  action  arose,  and  come  into  this  state  before  a 
right  of  action  accrues,  this  section  does  not  apply.     H*adtMrton  v.  Neff,  7  O.  1  pt.  220. 

The  statute  of  limitations  of  a  sister  state,  set  up  as  a  defense,  upon  issue  joined  must  b* 
proved  as  other  matter  of  fact.      H'htlan  v.  liinslty,  26  O.  S.  131. 

I  4991.  This  section  relates  to  the  time  within  which  an  original  action  maybe  recommenced, 
or  claims  set  up  by  the  defendant  in  such  an  action  may  be  reasserted,  if  either  party  "  fail  oth- 
erwise than  upon  the  merits";  and  has  no  application  to  proceedings  in  error.  Atckeriyf, 
Dickiman,  34  O.  S.  537. 

Where  an  action  is  dismissed  without  prejudice  to  a  future  action,  the  plaintiA*  may  commence 
it  anew  within  a  year,  notwithstanding  the  time  limited  for  commencing  the  action  nad  expired 
at  the  time  of  the  dismissal.     Baits  v.  Sandusky,  D.  6»  C".  R.  Co.,  12  O.  S.  620. 

Where  the  service  is  set  aside  the  plaintiflT  may,  within  a  year,  bring  his  action  anew,  notwith- 
standing the  time  allowed  for  commencing  the  action  may  have  expired  between  the  time  of 
instituting  proceedings  and  the  setting  aside  of  the  service.     Meisse  v.  McCoy,  17  O.  S.  225. 

\  4992.     Causesof  action  subsisting  when  the  code  of  185.?  went  into  operation  were  not  affected 
by  this  section;  and,  therefore,  verbal  promises  to  pay.  made  after  tnat  date,  and  within  the    See  Appendix* 
original  statutory  period  of  limitation,  were  sufficient  to*  prevent  the   running  of  the  statute. 
HorstUy  V.  BillingsUy,  19  O.  S.  4ia. 

Each  item  of  an  account  is  barred  in  six  years  unless  there  has  been  a  part  payment  of  the 
account;  an  acknowledgment  of  liability  thereon,  or  a  promise  to  pay,  in  writing.  Courstn  v. 
Conrsan,  19  O.  S.  454. 

The  payment  of  a  dividend  by  the  assignee  of  an  insolvent  debtor,  is  not  such  a  part  payment 
as  will  take  the  residue  of  the  debt  out  of  the  statutory  limitation,  as  against  such  debtor. 
Marienlhal  v.  Master,  16  O.  S.  S«6. 

Presumption  of  payment  arising  at  common  law  from  lapse  of  time  may  be  refuted  by  proof 
that  the  debtor,  wuhin  the  period  required  to  raise  such  presumption,  acknowledged  sucn  claim 
to  be  an  existing  liability.     Bisseli  v.Jaudon,  16  O.  S.  498. 

The  plaintiff  may  set  up  the  barred  demand  as  a  consideration  for  the  new  promise,  and  allege 
the  new  promise  in  writing  as  the  cause  of  action.     Sturges  v.  Surtax,  8  ().  S.  21.^,  220. 

It  was  held  under  the  acts  of  1824  (2  Chasb,  1402)  and  18:11  (3  Chase,  1768  ,ihat  an  acknowledg- 
ment of  a  debt  and  a  promise  to  pay  it  after  it  was  barred,  did  not  revive  the  original  cause  of 
action,  but  that  the  action  must  be  brought  on  the  subsequent  promise.  /////  v.  Henry,  17  O.  9. 
And  see  4  O.  S.  272. 

Part  pa\'ment  by  an  administrator  was  held  sufficient  to  take  a  case  out  of  the  operation  of  the 
•latute  of  1804  (1  Chask,  392),  against  his  intestate,    yirmcemici  v.  Bartlelt,  13  O.  271. 

Partial  payment  on  a  joint  and  several  promissory  note,  by  one  of  several  makers,  will  not 
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to  pay  the  same,  has  been  made  and  signed  by  the  party  to  l>e  charged, 
8. 4  C.  061.        ^'^  action  may  be  brought  thereon  within  the  time  herein  limited,  after 
such  payment,  acknowledgment,  or  promise.     [51  v.  57,  §  24.] 

prevent  the  running  of  the  statute,  as  to  the  other  roaker.v  llame  v.  Hair,  23  O.  S.  849;  but 
a  payment  oy  a  principal  wmcli  will  take  the  case  out  ol  the  statute  as  to  him  will  have  the 
same  effect  as  to  his  surely,  who  is  present  for  the  purpose  ofl  seeing  that  tile  payment  is 
mjde  and  credited,  and  makes  no  statement  that  any  limitation  shall  be  placed  upon  the  effect 
of  such  act.     Click  v.  Criat,  S7  O.  S.  388 

SM  Appendix.  KOTES  TO   CHAPT8R. 

Gfneral  /rincifUs — 

Statute  of  limitations  must  be  *ct  up  .is  a  defense,  or  deemed    waived?    Sturgfr  v.  Burton, 
■  8  O.  S.  21,'>:  McKinnty  v.  McKinntjr.liO.  S.  423;  Haymaktr  v.  Haymakrr,  4  O.  S.  272;  IJKk- 
mood  V.  midmam,  13  O.  430 ;   Towsley  v.  Moore.  30  O.  S.  184 ;   Vort  v.  WooJ/ord,  29  O.  S.  215. 

Not  so  in  actions  to  recover  real  property.     Wini^mute  v.  Montgomery.  II  O.  S.  442,  114. 

May  be  taken  advantage  of  by  demurrer.  Sinrrrt  v.  Burton,  8  O.  S.  21S;  Mc Kinney  v. 
Mc Kinney,  8  O.  S.  423 ;  Bisiell  v.  Jaudon,  16  O.  S.  498,  501 ;  Delaware  Co.  v.  Andrews,  18  O. 
S.  49,67;  Ketthler  v.  Fotter,  22  O.  S.  27,30;  /'or/ v.  Woodford,  IS  Q.  S.  215,249;  Whelant. 
Kinsley,  26  O.  S.  131 . 

Lapse  of  tune,  in  equity,  may  be  so  taken  advantage  of  n'illiams  v.  First  Pres.  Sac.  Cincin- 
nati, 1  O.  S.  178. 

Courts  of  equity  act  in  analogy  to  the  statute  of  limitations.  Roiinson  v.  Fi/e.  3  O.  S.  551 : 
Tuttle  v.lriltson,  10  (J.  21,  26;  //oi-/,.«  v.  Horner,  14  ().  437,  143;  Bigclo^uy.  Bigelow,  OO.  96: 
Larroxoe  v.  Beam,  10  O.  498,  503:  Ridley  \.  Hellman,  10  O.  524;  Loikwood  v.  Wildman  13  O. 
4;tll;  abler  s.  Trimble.  14  ().  323,  .143. 

The  plea  of  th^  statute  of  limitations  is  a  defense  not  favored.  Defendant  in  default  will  not 
ordinarily  be  permitted  to  set  it  up.     Sheets  v    Baldwin,  12  ().  120. 

But  discretionary  with  the  court.     Ifewsoin  v.  A'ii<«.  18  O.  240. 

The  statute  does  not  apply  where  the  state  is  a  trustee,  and  the  beneficiaries  have  no  right  lo 
sue.     Greene  Tp.  v.  Camfbell,  16  O.  S.  11. 

Time  docs  not  run  against  the  government.  Greene  Tp.  v.  Campbell,  16  O.  S.  II;  Wood  ». 
Ferguson,  7  O.  S.  288,  290. 

There  is  no  statutory  limitation  as  to  the  time  within  which  a  writ  of  mandamus  mav  be 
obtained.     Ckinn  v.   Trustees,  etc.,  32  O.  S.  ilia. 

The  statute  runs  against  a  municipal  corporation.  Cincinnati  v .  First  Pres.  Church,  8  O.  298; 
Williams  v.  First  Pres.  Soc.  Cincinnati,  1  O.  S.  178,  510;  Cincinnati  v.  Evans,  5  O.  S  694: 
Lane  v.  Kennedy,  13  O.  S.  42. 

It  is  no  defense  to  an  action  on  a  collateral  security  that  the  original  claim  is  barred.  Welth 
V.  Childs.  17  O.  S.  319. 

As  between  trustee  and  cestui  gue  trust,  lapse  of  time  not  a  bar.  Gary  v.  May,  16  O.  66; 
Fisher .1.  Mossmati.  II  O.  S.  42,48;  Williams^,  l-'an  Tuyl,  20.  S.336;  Williams  v.  First  Pres. 
Soc.  Cincinnati,  1  O.  S.47S;  Phillips  v.  State,  r-,  O.  S.  12">;  Carlisle  v.  Foster,  10  O.  S.  198; 
Mack  V.  Brnmmer,  28  O.  S.  008 ;  Pasckall  v.  Hinderrr,  28  O.  S,  568,  578. 

What  may  defeat  operation  of  statute — 
I  '  Agreement  to  submit  question  of  boundary  to  arbitration  defeats  operation  of  statute.    Hunt 

V.  Guilford,  4  O.  310. 

Possession  necessary  to  bar  recovery  of  real  property  need  not  be  continuous  for  the  period 
of  limitation  in  any  one  occupier.     McNeely^  v.  luingan,  22  O.  S.  32. 

Possession  must  be  actual,  notorious,  continued,  exclusive,  and  adverse;  but  color  of  title  not 
necessary.  Paine  v.  Skinner,  8  O.  159;  Atram  v.  Will,  C  O.  161 ;  I'etxery.  tkoman,  170.  S.  ISO; 
McNeely  v.  Langan,  22  O.  S.  32. 
1  Occupation,  to  confer  title,  must  have  continued  substantially  in  same  mode.     Buckingham  v. 

Smith,  10  O.  2,S8. 

Possession  under  a  tenant  for  life  not  adverse  as  against  remainder  man.  Carpenter  v.  Denoon, 
29  O.  S.  379. 

Possession  for  twenly.one  years  no  bar  to  recovery  upon  a  sale  for  taxes  made  within  that 
period.     Monroe  v.  Morris,  7  O.  1  pi.  262. 

A.  devised  land  to  a  tenant  for  life,  which  was  then  to  be  sold  and  proceeds  divided  among  his 
children  ;  estate  of  tenant  determined  in  his  lifetime :  Held,  that  possession  prior  to  such  tenant's 
death  will  not  affect  the  right  of  the  children.     Holt  v.  Lamb,  17  O.  S.  374. 

As  between  the  estate  ofa  deceased  debtor  and  the  creditors  thereof,  the  statute  does  not  run 
against  their  claims,  after  they  have  been  presented  to,  and  allowed  by,  the  executor  or 
administrator.     Taylor  r.  Thorn,  29  O.  S.  569. 

When  statute  commences  to  run — 

When  time  begins  to  run  against  the  ancestor,  it  continues  to  run  against  the  heir.  Witlfanu 
v.  First  Pres.  Soc.  Cincinnati,  1  O.  S.  478 ;  Granger  v.  Granger,  6  O.  35 ;  Bartlrw  r.  Kin- 
nard,  38  O.  S.  373. 

Prior  to  the  code,  equity  followed  the  law  in  determining  when  time  would  begin  to  run  against 
the  right  of  a  mortgagor  to  redeem,  and  when  such  right  would  be  barred.  Clark  v.  Potter,  32 
O.  S.  49. 

Title  bv  prescription  may  be  acquired  by  twenty-one  years'  adverse  enjo>^ment  of  an  ease- 
ment, ana  the  period  begins  to  run  from  the  time  the  right  of  action  accrues.  Tootle  v.  Clifton, 
22  ().  S.  217. 

The  statute  does  not  begin  to  run  until  a  patent  has  issued  from  the  government  empowered 
to  make  the  grant.    Wallace  v.  .Minor,  7  O.  1  pt.  249  :  s.  c.  «  O.  306 ;  Duke  v.  Thompson,  16  0. 34. 

When  the  statute  begins  to  run,  it  continues  to  run,  without  interruption  from  subsequent 
disability.     Carey  y.  Robinson,  1:!  ().  181. 

Lap.se  of  time^  in  equity,  only  reckoned  from  discovery  of  existence  of  trust,  fraud,  or  mis- 
take. Carlisle  v.  Foster,  10  O.  S.  198  ;  Ormsby  v.  Longiuorth,  1 1  O.  S.  653 ;  Piatt  v.  Longworth, 
27  O.  S.  159. 

But  fraudulent  concealment  could'  not  be  set  up  in  an  action  at  law  to  enlarge  the  statute. 
Fee  V.  Fee,  10  O.  469;  Lathrop  v.  Snellbakrr,  «  O.  S.  276;  Homk  v,  Minnick.  19  O.  S.  462. 

The  statute  will  not  begin  to  run  against  a  pledgor,  where  the  pledge  remains  in  possession  of 
the  pledgee,  until  tender  of  the  debt  and  refusal  by  the  pledgee  to  restore  the  pledge,  upon 
demand.     Whelan  v.  Kinsley,  '26  O.  S.  131. 
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A'.^'S.  How  executor,  trustee,  etc..  may  sue. 
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4998.  How  insane  person  and  infant  may  sue. 
499U.  Liability  for  cost  in  such  suit. 

6. too.  How  insane  person  to  defend. 

•VlUl.  Duties  and  compensation  of  guardian  ad 

litem  and  trustee. 
5002.  How  insanity  of  a  party  determined. 
500:1.  Guardian  lor  suit. 
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5O05.  Joinder  of  plaintiffs. 
M)06.  Joinder  of  defendants. 

07.  When  party  refusing  to  join  as   plaintiff 

made  deiendant. 
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Section 

5008.  When  one  or  more  may  sue  or  defend  fut 

all. 
50A9.  How  parties  severally  liable  may  be  sued. 
6010.  How  parties  by  initial  letter  may  be  sued. 

5011.  Partnership  may  kue  or  be  sued  by  its 

name. 

5012.  When  a  party   marries,  dies,  or  transfers 

an  interest. 

5013.  When  proper  parties  are    not  all   before 

the  court. 
SOH.  When  a  person  claiming  an  interest  made 
party. 

5015.  When  officer  holding  execution  may    be 

joined  in  the  action. 

5016.  Interpleader. 

6017.  When  officer  may  have  benc6t  of  preced- 

ing section. 

6018.  When  plaintiff  in  execution  may  be  sub- 

stituted for  officer. 


Sec.  4993.     An  action  must  be  prosecuted  in  the  name  of  the  real  General  role  \ 
j)arty  in  interest,  except  as  provided  in  sections  forty-nine  hundred  and  plaintiff. 
ninety-four  znd  forty-nine  hundred  and  ninety  five^  but  when  a  party  asks 


r.t9  V 


Au  action  upon  an  official  bond,  or  a  forfeited  recognizance^  mu^t  be  prosecuted  in 
the  iwiiie  oi  the  state,  being  the  obligee.   Hunter  \,  .t/m^r  ctf..  10  <>.  S.  .%!.'*;  Kefley  v.  State^  *J5 
"■"""'      See  MHUr  v.  Montgomery  Co.,  I  O.  271;  Barrett  v. 


O.  >   'n;?;  State  v.  KeUey^  32  O.  S-  42: 
Reed,  1  O.  -Ura. 

An  individual  can  maintain  a  suit  against  a  township.      Harding  v.  Xrw  Haven  7>..  %  O.  227. 

Suits  by  quasi  corporations,  such  as  township  trustees,  must  be  brought  in  the  name  of  the  cor- 
poration. Wilson  V.  Trustees,  etc. ,%  O.  174.  Where  a  public  ')fii<«;r  lakes  a  note  payable  to 
himsell,  for  a  debt  due  the  state,  he  can  not  maintain  an  action  thereon  in  hi:i  own  name-  Hun* 
trr  V.  Pieiii,  20  O.  SID. 

An  action,  under  the  municipal  cbde  of  1869,  to  enforce  an  assessment,  could  be  brought  in  the 
name  of  the  corporation.     Cest  v.  Cincinnati,  2tK>.  S.  275. 

In  an  action  to  recover  money  by  a  township  treasurer  and  converted  to  his  own  u.sc,  the  town- 
ship clerk  is  not  the  proper  party  plaintiff.     Mount  v  Lnkemnn,  21  ().  S.  643. 

Lot  owners  around  a  square,  conveyed  for  court-house  purpo-^es  can  not  maintain  an  action  in 
their  own  names  to  enjoin  county  commissioners  from  leasing  portions  of  the  ground.  Smith  v. 
Heuston,  6  O.  lOl ;  Putnam  v.  i'aUntine,  5  ().  IS7,  190. 

Bu(  such  owners  of  lots  around  a  public  square,  dedicated  to  the  public,  may  maintain  such 
action  in  their  own  names,  when  the  proprietors  are  attempting  m  make  private  appropriations 
of  the  square.     Brown  v.  Mannings  6  O.  *ii»d;   Le  L'lercq  V.  Caliifolis,  7  O.  I  pt.  217. 

When  agent  may  maintain  action  in  his  own  name  where  beneficial  interest  in  principal.  IVhiie 
T.  Stanley,  29  O.  S.  423. 

When  the  real  owner,  and  not  the  trustee,  proper  party  to  sue  on  the  covenants  in  a  deed.  HjU 
V.  Plaine,  14  O.  S.  417. 

The  assignee  of  an  account  may  sue  thereon  in  his  own  name,  and  the  assignor  is  not  a  proper 
party  in  the  action.     Allen  v.  Miller,  U  <).  S.  374. 

A  contract  with  a  municipal  corporation  to  improve  a  .street  may  be  assigned,  if  the  corporation 
assent  to  the  assignment,  and  a  suit  may  be  maintained  by  the  a^signee  to  recover  the  assess- 
menl.     Ernst  v.  kunkle,  5  O.  S.  620. 

No  action  can  be  maintained  by  an  assignee  of  a  personal  tort,  if  such  tort  die  with  the  person. 
Grant  t.  Ludlow,  %0.  S.  1. 

Where  a  covenant  is  assigned,  whether  it  be  collateral  or  inhere  in  the  land,  the  assignee  must 
sue  in  his  own  name.     Masury  v.  Southworth,  9.  O.  S.  340,  S4«>. 

The  assignment  of  a  non-negotiable  demand  arising  on  contract,  before  due,  defeats  a  set-off 
by  the  debtor  on  an  independent  cross  demand,  on  which  no  right  of  action  had  accrued  at  the 
time  of  the  assignment.     Puller\.  Steiglitx,  27  <).  '.':   S.V>. 

After  the  death  of  an  ostensible  partner,  a  surviving  dormant  partner  may  sue  alone  upon  a 
partnership  contract.  In  such  action  the  defendant  may  set  off  a  debt  due  from  the  iirm.  BeAch 
V.  Marward,  10  O.  4-*>5. 

When  an  insurance  broker  may  maintain  action  on  a  policy  in  his  own  name.  Protection  Ins, 
Co.  V.  n'ilson,GO.  S.  5.W. 

An  action  up'>n  an  undertaking  for  an  attachment  m.iy  be  prosecuted  by  those  obligees  who 
have  an  interest  in  the  damages  sought  to  be  be  recovered.     Alexander  v.  Jatoby,  23  O.  S.  .158. 

Where  a  partner  assigns  his  interest  in  a  policy  of  insurance  to  the  remaining  members  of  the 
firm,  he  is  not  a  necessary  party  in  a  suit  thereon.     We^t  v.  Cit.  Ins.  Co.,  27  O.  S.  1.  2^ 

As  action  at  law  could  not   be  maintained  by  un  ab.signee  of  apart  only  of  an  entire  deman<K\ 
Stanbery  v.  Ssnythe,  13  O.  S.  495.  J^ 

If  a  debtor  procure  a  release  from  one  joint  creditor,  the  others  may  sue  without  making  \km^ 
one  discharged  a  party.     Ufjohn  v.  Pwing,  2  O.  S.  i:(. 

Suit  on  note  assigned  for  benefit  of  creditors,  creditors  not  proper  parties,  Allen  v.  MedilL 
14  O.  445. 

Assignee  of  a  note  assigned  after  death  of  maker,  may  maintain  action  in  his  own  name. 
Myret  v.  H'alker,  l*  O.  S.  5.i8. 

A  party  to  whom  a  negotiable  promissory  note  is  transferred  by  mere  delivery,  and  for  th« 
mere  purpose  of  collection,  can  not  maintain  an  action  thereon  in  his  own  name.  Nichols  v. 
Crass,  26  O.  S.  425. 

Where  a  note  was  made  payable  to  A.,  as  administrator  of  R  .  and  A.  died,  suit,  underformer 


See  Appendix. 
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§§  4994r4995. 


bond. 


that  he  may  recover  by  virtue  of  an  assignment,  the  right  of  set-off, 
8.  A  c.  981, 988.   comiterclaim,  and  defense,  as  allowed  by  law,  shall  not  be  impaired. 

[51  V.  57,  g§  25,  26.] 
Plaintiff  in  suit  OB  Sec.  4994.  The  rule  prescribed  m  the  precedmg  section  may  be 
so  applied,  when  a  person  forfeits  his  bond,  or  renders  his  sureties 
liable,  that  any  person  injured  thereby,  or  who  is  by  law  entitled  to  the 
benefit  of  the  security,  may  bring  an  action  thereon,  in  his  own  name, 
against  the  person  and  his  sureties,  to  recover  the  amoum  lo  which  he  is 
entitled  by  reason  of  the  delinquency,  which  action  may  be  prpsecuted 
on  a  certified  copy  of  the  bond ;  and  the  custodian  of  the  bond  shall 
deliver  such  copy  to  any  person  claiming  to  be  so  injured,  on  tender  of 
the  proper  fee;  but  the  provisions  of  this  section  as  to  the  form  of  the 
action  shall  not  be  imperative,  if  provision  is  otherwise  made  by  law; 
nor  shall  a  judgment  for  one  delinquency  preclude  the  same  or  another 

E tarty  from  an  action  on  the  same  instrument  for  another  delinquency. 
SI  V.  57,  §§566,  567] 
Sec.  49w5.     An  executor,  administrator,  or  guardian,  a  trustee  of 


8.  A  C.  1123. 


8.  *  C.  1124. 


How  executor, 


truuee,  etc..  may  an  express  trust,  a  person  with  whom,  or  in  whose  name,  a  contract  is 


practice*  could  only  be  brought  in  the  name  of  A.'s  administrator.  McCoy  v.  Gitmore^  7  O.  1 
pt.  268.  , 

The  provisions  of  this  chapter  arc,  by  analogy,  to  be  applied  to  proceedings  in  error.  Smit- 
ten V.  Rainty,  14  O.  S.  287 :  Robinson  v.  Orr,  16  O.  S.  284,  288;  Hammond  y.  Hammond,  21  O. 
S.  620,  627. 

Who  are  proper  parties  in  proceedings  in  error.  Creed  v.  Lancaster  Bank,  ]  O.  S.  1 ;  Stur^eo 
T.  Ijingworth,  1  O.  S.  544;  Smelters  v.  Rainey,  13  O.  S.  668;  Smctters  v.  Rainey,  14  O.  S.  287; 
Robinson  v.  Orr,  16  O.  S.  284,  288;  Wood  Co.  y.Jttnkins,  19  O.  S.  348;  Hammondv.  Hammond, 
21  O.  S.  620,  en ;  Jones  v.  Marsh,  30  O.  S.  20. 

2  4994.  Under  the  act  of  1816  (2  Chasi,  95.i),  from  which  this  section  was  framed,  it  was  not 
Bee  AppeBOJx.  necessary,  in  an  action  on  an  official  bond,  to  designate  for  whose  use  suit  was  brought,  but  that 

was  made  to  appear  as  the  suit  progressed.     State  v,  Cajfee,  6  O.  1.'50:  Stale  v.  Piatt,  l.S  O,  15. 

The  state  is  the  proper  plaintiff  in  an  action  on  the  bond  of  a  county  treasurer.  Kelleyv.  State, 
2»  O.  S.  567 ;  State  v.  Kelley,  32  O.  S.  421 ;  Hunter  v,  Mercer  Co.,  10  O.  S.  515.  V 

if  the  suit  be  in  the  name  of  the  state,  for  the  use  of  the  county  commissioners,  **  for  use," 
etc.,  will  be  stricken  out  or  disregarded.     lb. 

An  action  for  money  due  the  county  must  be  in  the  name  of  the  county  commissioners.  State 
r.  Piatt,  15  O.  1(!. 

If^  in  a  pfoceeding  by  sureties  of  a  county  treasurer  for  the  purpose  of  compelling  it,  a  bond 
is  given,  but  without  seals,  no  recovery  can  be  had  upon  it,  Ster'efts  v.  Altmen,  19  O.  S.  48.'t ;  but  a 
treasurer's  original  bond  is  valid  at  common  law,  though  without  seals.  State  v.  Boviman,  IOC. 
445;  Kelly  v.  State,  25  O.  S.  567. 

In  an  action  against  the  surviving  obligors  of  an  official  bond,  the  personal  representatives  of 
the  principal  are  not  necessary  parties.     Hunt  v.  Caylor,  25  O.  S.  620. 

Wnere  an  officer  may  rightfully  retain,  until  called  for,  money  received  in  his  official  capacity* 
00  action  accrues  until  demand  is  made.     State  v.  Newman,  2  O.  S.  567. 

The  fjiilure  of  a  justice  of  the  peace  to  enter  judgment  on  a  verdict  is  not  a  breach  of  his 
Official  bond,  conditioned  to  perform  every  ministerial  act  enjoined  upon  him  by  law  and  by 
»irtue  of  his  office.     Stallcup  v.  Baker,  18  O.  S.  644 

But  his  neglect  to  issue  an  execution  is  the  breach  of  a  ministerial  duty,  Caylor  v.  Hunt,  23 
O.  S.  253.     bee  tiucker  v.    Adams.  %\  O.  S.  MS. 

What  is  a  "  ministerial  duty  "  of  a  justice  of  the  peace.     Place  v.  Taylor,  22  O.  S.  317. 

Through  the  negligence  of^a  magistrate,  a  note  was  not  collected  of  the  maker;  tits  indorsee 
having  paid  it,  toOK  an  assignment  of  the  owner  of  his  right  to  sue  on  the  justice's  bond  ;  Held, 
that  the  assignee  could  not  maintain  the  action.     Dehn  v.  Heckman,  12  O.  S.  181. 

A  seizure  of  the  goods  of  A.,  under  color  of  process  against  B.,  is  a  breach  of  an  official  bond 
for  which  an  action  would  lie  against  the  officer  and  his  sureties.     State  v.  Jennings  4  CK  S.  418. 

The  sureties  of  a  sheriff  are  not  liable  for  defaults  happening  after  the  term  for  which  they 
became  his  sureties.     State  v.  Crook,  7  O.  2  pt.  221 ;  but  see  2.'>  O.  S.  567. 

7'he  sheriff  and  his  sureties  are  bound  with  respect  to  new  duties  added  to  his  office.  King  v. 
Jfichots,  16  O.  S.  80. 

Liability  of  a  sheriff  on  his  bond  for  notes  taken  in  partition  case.  Collins  v.  Skillen.  16  O. 
S.  382. 

Patterson  was  executor  of  Joseph  L.  Findley.  The  bond,  by  mistake,  recited  that  the  name 
of  the  testator  was  AxOTCx  L.  Findley:  Held,  that  a  creditor  could  not  recover  on  the  bond. 
UcGcvneyv.  State,  20  O.  93. 

As  to  suits  on  the  bonds  of  executors  and  administrators.  State  v.  Cutting,  2  O.  S.  1 ; 
Grter  v.  State,  2  O.  S.  574 ;  Damson  v.  Davison,  25  O.  S.  443;  Douglas  v.  Day,  2»  O.  S.  175, 179  ; 
Cutridge  v.  Vanatta,  27  O.  S.  366,  869. 

\  4995.  This  section  does  not  autliurtze  a  suit  up<>ii  a  county  tre.isurer*s  bond  in  the  name 
See  Appendix.         of  the  county  commissioners.     Hunter  v.  Mercer  Co.,  10  O.  S.  515. 

When  a  promise  is  made  for  the  benefit  of  another,  he  for  whijse  benefit  it  is  made  may 
bring  an  action  for  its  breach,  either  in  his  own  name,  or  in  the  name  of  the  party  to  whom 
made.     Miller  v.  Plorvr,  15  O.  S.  H8, 151 ;   Thompson  v.  Thompson,  4  O.  S.  833 ;  38  O.  S  397. 

An  action  on  a  recognizance  executed  in  the  form  prescribed  by  section  thirty-three  of  the  act 
of  1837  (35  V.  87),  was  properly  brought  in  the  name  of  the  state,  without  Joining  the  name  of 
the  county  for  whose  benefit  the  same  is  prosecuted.     Gamble  v.  State,  21  O.  S.  183. 

When  trustee  not  proper  party  to  sue  on  the  covenants  in  a  deed.  Hall  v.  Plaine, 
14  O.  S.  417. 

A  mortgagee,  who  is  a  trustee  for  the  holders  of  promissory  notes  secured  by  mortgage,  is.  ift 
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made  for  the  benefit  of  another,  or  a  person  expressly  authorized  by 
statute,  may  bring  an  action  without  joining  with  him  the  person  for 
whose  benefit  it  is  prosecuted ;  and  officers  may  sue  and  be  sued  in  such  s.  *  c.  968. 
name  as  is  authorized  by  law.     [51  v.  57,  §  27.] 

Sec.  4996.  A  married  woman  shall  sue  and  be  sued  as  if  she  were  How  married  wo- 
unmarried,  and  her  husband  shall  be  joined  with  her  only  when  the  beTuell."'" '"' '"'' 
cause  of  action  is  in  favor  of  or  against  both  her  and  her  husband.  . 

[J/ar^A  20,    1884:    81    V.   65.]  I  SeeSup.        ^kb  J  oS19. 

Sec.  4997.     When  husband  and  wife  are  sued  together,  the  wife  R'c'"^"''  "■'«  «> 
may  defend  for  her  own  right;  and  if  the  husband  neglect  to  defend, 
she  may  also  defend  for  his  right.     J51  v.  57,  J^  29.] 


defend. 
8.  A  C.  954. 


an  action  to  foreclose  the  mortgage,  a  proper  party  plaintiff,  although  he  owns,  in  his  own  right, 
BO  part  of  the  mortgage  debt.     Hayt  r.  Galitm  G.  L.  &•  C.  Co.,  29  O.  S.  330. 

\  4996.  A  wife  was  properly  joined  with  her  husband  in  an  action  against  a  physician  for  mal* 
practice  in  attending  the  wife.     Oallagker  y.  TAffm/soft,  V/ ,  46^.  •  o-*  »..«*« ji» 

The  husband  is  liable  for  the  torts  of  his  wife,     fiwlrr  v.  CkicAntrr.  26  O,  S.  9.  »••  *PP*»""»' 

If  a  tort  be  committed  by  husband  and  wife  jointly,  the  suit  should  be  against  the  husband 
alone.     Sisco  v.  Cktner,  W.  9. 

Where  the  wrongful  act  is  alleged  to  be  that  of  the  wife,  she  can  only  rely  on  the  defense  of 
coercion,  when  pleaded  in  answer.     Clari  v.  Bayer,  32  O.  S.  290. 

A  wife  can  maintain  an  action  at  law,  without  joinder  of  her  husband,  with  respect  to  profK 
erty  decreed  to  her  as  alimony,     Btnakum  v.  Pratt,  1  O.  S.  403. 

A  married  woman  abandoned  by  her  liusband  in  a  foreign  country,  coming  to  this  state  to 
reside,  may  sue  and  be  sued  as  a  /erne  tett.     Wagg  v.  Gibbons,  5  O.  S.  580. 

Since  the  act  of  1851  (58  v.  54),  debts  due  to  a  woman  are  extinguished  by  her  intermarriage 
with  the  debtor.     Smiliy  v.  Smiley,  18  O.  S.  643. 

Where  lands  of  a  married  woman  have  been  sold  for  delinquent  taxes,  she  may.  in  conjunction 
with  her  husband,  institute  proceedings  to  redeem,  at  any  time  during  coverture.  Plumb  v. 
Roiitucn,  13  O.  S.  298. 

In  an  action  to  recover  a  disbt  due  the  wife,  she  may  sue  alone,  or  with  her  husband.  Rti»- 
keimery.  Carter,  31  O.  S.  579. 

The  defect  in  a  petition  filed  by  husband  and  wife,  showing  no  cause  of  act.on  belonging  to 
them  jointly,  may  oe  taken  advantage  of  by  demurrer.     Bartge*  v.  Cf  Neil  13  O.  S.  TL 

A  married  woman  could,  in  chancery,  sue  in  her  own  name,  or  that  of  her  next  friend,  where 
her  rights  were  adverse  to  her  husband,  and  the  proceedings  are  necessary  for  the  ends  of 
justice.     Laugkery  v.  Langhery,  15  O.  404,  406.  I 

Where  a  husband  borrows  money  of  his  wife,  she  may  enforce  its  payment  in  equity.  Huhtr 
T.  Htlitr,  10  O.  371. 

The  debu  of  the  wife  can  not  be  charged  upon   her  general,  but  only  upon  her  separate 
property,     Logan  v.  Tkri/I,  20  O.  S.  6i     Agreement   by  wife   to    pay  husband's  debt— when 
binding.     Meily  v.  Butler,  26  O.  S.  535. 
General  property  of  vti/e —  i  ,  .      t 

Chosei  in  action,  belonging  to  a  wife  at  the  time  of  her  marriage,  and  not  reduced  to  possession  by 
her  husband,  are  her  generalproperty.    Dijconv.  Dixon,\%O.Wi;  Curryi.  Fulkinson,  14  O.  100.  ^ 

The  goods,  personal  chattels,  and  estate  of  which  the  wife  was  actually  beneficially  possessed  at  .:^ 

the  time  of  marriage,  in  her  own  right,  and  such  other  goods  and  chattels  as  came  to  her  during  v^s5 

marriage,  belonged,  at  common  law,  to  her  general  property.    <;/«</</«  v.  To^/flr,  16  ©.S-.W,  517.  S-.V 

What  constitutes  reduction  into  possession.  Dixon  t.  Dixon,  18  0. 113;  Ramtdall  v.  iratg- 
hill,  9  O.  197 ;  WalJen  v.  Chambers,  7  O.  S.  30 ;  Needles  v.  Needles,  7  O.  S.  432  J  Hoof  v.  Plum- 
mer,UO.S.*ia;Jenneyv.Grtty,iO.S.4S;   Pierson  v.  Smith,  9  O.S.  S5i. 

During  coverture,  the  right  of  possession  of  lands  belonging  to  the  wife's  general  estate  was 
in  the  husband.     Clark  v.  Clark,  20  O.  S.  128. 

"  Permit "  to  a  married  woman  to  trade  within  the  lines  of  the  army,  not  separate  property, 
within  the  meaning  of  the  act  of  1861  (58  v.  54).     Swasey  v.  Antrum,  24  O.  S.  87,  ?*•         -     . 

A  gift  of  money,  prior  to  that  act,  is  controlled  by  the  common  law.  Quigley  v.  Graham, 
IS  O.  S.  42.  ^ 

Separate  property  of  wife —  .     .  ,  .    j  j 

The  separate  property  of  the  wife  is  that  of  which  she  has  the  exclu.sive  control,  independent 
of  her  husband',  and  the  proceeds  of  which  she  may  dispose  of  as  she  pleases.     Clidden  v.  Tay-  i 

&nl6  0.  S.  6ft9, 517.  .    .^       .^      .  -1 

The  distinctive  character  of  separate  estate  must  be  imparted  to  it  by  the  instrument  or  title 
by  which  it  is  held.    Logan  v.  Thrift,  20  O.  S.  62,  67 ;  Clidden  v.  Taylor,  10  ().  S.  509,  517. 

Power  of  married  woman  to  bind  her  separate  estate.  Phillips  v.  Graves,  20  O.  S.  371 ;  /««» 
V.  Gugel,  26  O.  S.  627 ;  Levi  v.  Earl, :«)  O.  S.  147. 

Construction  of  agreement  creating  separate  estate.     Woodbury  v.  Parish, WO. %.AZ\.  . 

In  an  action  to  charge  the  personal  estate  of  a  married  woman  with  her  general  engagements, 
no  personal  money  judgment  can  be  rendered  against  her.     Hoover  v.  Gibson,  *H  Q.  S.  389. 

Suit  can  not  be  brought  before  a  justice  of  the  peace  to  charge  the  debts  of  a  married  woman 
upon  her  separate  estate.     Allison  v.  Porter,  29  O.  S.  136.  .       .       r. 

Power  of  married  woman  to  dispose  of  her  separate  estate  by  gift  to  her  husband.  Hardy 
V.  yan  Harlingen,  7  O.  S.  208.  .  •      u      i. 

A  married  woman  who  subscribes  to  the  capital  stock  of  a  corporation  docs  not,  in  the  absence 
of  proof  that  she  subscribed  on  the  faith  of  her  separate  estate,  create  an  obligation  which  can 
be  enforced  against  such  estate.     Rice  v.  Railroad  Co.,  32  O.  S.  MO.  _  t 

As  \o  primary  liability  of  separate  estate  of  wife  upon  causes  of  action  existing  against  her  at 
her  marriage,  brought  against  both  husband  and  wife.     iVesterman  v.  H'esterman,  25  O.  S.  500. 

i  4997.    This  section  is  not  applicable  to  actions  against  husband  and  wife  in  which  the  trial  gee  Appeadlx.  ( 

and  judgment  must  be  joined.     Coolidge  v.  Parris,  8  O.  S.  594. 

Where  husband  and  wife  are  .<ued  for  alleged  trespasses  by  the  wife  on  a  private  alley  in  which 
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[  4998-5004. 


nam 


.««.) 


drxhtv  tor 


&AC.e4. 


Outies   and  com- 

SrD^tion  of  guar- 
an  ad  litem  and 
trustee. 

8.AC.S84. 


How  insanity  of  a 
party  determined. 


8.  AC.  884. 

Guardian  for  'suit. 
8.  AC.  054. 
How  appointed. 


Stc.  4898.  The  action  of  an  insane  person  must  be  brought  by 
hb  guardian;  the  action  of  an  infant  must  be  brought  by  his  guardian 
or  next  friend ;  and  when  the  action  is  brought  by  his  next  friend,  the 
coait  may  dismiss  it,  if  it  is  not  for  the  benefit  of  the  infant,  or  substi- 
wte  the  guardian,  or  any  person,  as  the  next  friend.     [51  v.  57,  §  30.] 

Sec.  4999.  The  next  friend  shall  be  liable  for  tne  costs  of  the 
action  brought  by  him,  and,  when  a  next  friend  is  insolvent,  the  court 
may,  on  motion,  require  security  thej-efor.     [51  v.  57,  §  31.] 

Sec.  5000.  The  defense  of  an  insane  person  must  be  by  his 
legally  ap[X)inted  guardian,  or,  if  there  is  no  guardian,  or  the  guardian 
has  an  adverse  interest,  by  a  trustee  for  the  suit,  appointed  by  the 
court;  and  if  the  insanity  of  a  party  be  discovered,  or  he  become 
insane,  after  the  action  is  brought,  it  shall  be  thereafter  prosecuted  or 
defended  by  his  guardian,  or  his  trustee  appointed  as  provided  in  tliis 
section.     [51  v.  473,  §  7.] 

Sec.  6001.  The  court  shall  require  a  guardian  ad  litem,  or  a  trustee 
appointed  under  the  preceding  section,  faithfully  to  discharge  his 
duty,  and,  upon  his  failure  so  to  do,  may  remove  him,  and  appoint 
another  in  his  stead;  and  the  court  may  fix  a  compensation  for  his  serv- 
ices, which  shall  be  taxed  in  the  costs  against  the  minor  or  insane  per- 
son.    [51  v.  473,4^  8.] 

Sec.  5002.  When  the  insanity  of  a  party  is  not  manifest  to  the 
court,  and  the  fact  of  insanity  is  disputed  by  a  party  or  an  attorney  in 
the  action,  the  court  may  try  the  question,  or  impanel  a  jury  to  try  the 
same.     [51  v.  473,  §  7.] 

Sec.  o003.  The  defense  of  an  infant  must  be  by  a  guardian  for  the 
suit,  who  may  be  appointed  by  the  court  in  which  the  action  is  prose- 
cuted, or  by  a  judge  thereof,  or  by  a  probate  judge.     [51  v.  57,  §  32.] 

Sec.  5004.  The  appointment  may  be  made  upon  the  application 
of  the  infant,  if,  being  of  the  age  of  fourteen  years,  he  apply  within 
twenty  days  after  the  return  of  the  summons,  or  service  by  i)ublication ; 
and  in  case  of  his  being  under  said  age,  or  of  his  neglect  so  to  apply, 
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the  wife  in  her  own  right  claims  an  casement  and  right  of  use  appurtenant  to  a  lot  owned  by  her. 
in  default  for  an*^wer  by  ihe  husb.in(l.  the  wite  may  make  a  separate  defense  without  prejudice 
by  such  default,  and,  if  her  defense  is  good,  it  is  complete  as  to  both.  Lowe  v.  RetieaU,  40  O.  • 
S.  329. 

;  4998.  Minority  is  a  fact  which  should  be  distinctlv  averred  ;  and  where  the  record  does  not 
show  the  minority,  the  court  will  presume  the  plaintiff  to  be  of  age,  and  may  reject  the  curator- 
ship  as  surplusage.     Hanly  v.  Lrz'in,  .5(>.  2'i7. 

The  disability  of  infancy  of  a  female  is  removed  at  the  age  of  eighteen.  Sinter  v.  Cave, 
3  O.  S.  m.     And  see  section  3130. 

2  5000.  Prior  to  the  adoption  of  the  act  from  which  this  section  was  taken,  the  court  could 
appoint  a  guardian  ad  iitem  to  defend  the  suit  for  a  lunatic  ron-resident  defendant,  brought  into 
court  by  publication ;  and  no  decree  could  be  taken  against  him  without  an  answer  from  liig 
guardian  ad  iitem.     Sturget  v.  Lcngwort/i,  \  O.  S.  &45. 

J  5003.  It  is  the  duty  of  the  guardian  ad  iitem  to  make  for  the  infant  a  proper  defense,  and 
for  that  purpose  to  bring  the  rights  of  his  ward  under  the  consideration  of  the  court  for  decision. 
Lang  V.  Mul/ord,  17  O.  S.  484,  503. 

The  guardian  appointed  to  defend  must  have  notice  of  his  appointment,  and  must  do  some- 
thing to  signify  his  acceptance.  Eviing  v.  Higby,  7  O.  I  pt.  203 ;  St.  Ciair  v.  Smitit,  3  O.  3.t5,  304. 

A  decree  against  minor  defendants,  rendered  upon  the  answer  of  their  guardian  ad  iitem,  may 
be  impeached  and  reversed  for  fraud.     Massie  v.  Maltlie-MS  12  O.  351. 

Under  the  act  of  1358  {.>>  v.  54),  the  guardian  could  appear  and  defend  for  his  ward  as  eifect. 
ually  as  if  he  were  appointed  guardian  ad  iitem.     Ranliin  v.  Kemp,  21  O.  S.  051. 

\  5004.  The  appointment  of  a  guardian  ad  iitem  for  minor  defendants,  who  have  not  been 
served  with  process,  does  not  effect  an  appearance  for  them,  nor  give  the  court  jurisdiction  over 
them.    Mcore  v.  Starlit,  1  O.  S.  369. 

Presumption  pf  service  where  guardian  ad  iitem  appointed  for  infant  defendants.  Katfi  v. 
/nviH,  15  O.  689.  * 

Effect  of  entry  of  appearance  of  minor  defendant  by  guardian  ad  iitem.  Sneveiy  v.  Lowe,  18 
O,  368;  Bemon  v.  Ciltey,  8  O.  S.  604. 

Rule  under  former  practice,  that  proce-ss  in  chancery  should  be  served  on  minor  defendants, 
and  the  case  be  established  by  proof,  even  on  default  for  answer.  Massiey.Dfinaieison,  8  O.  377,  380. 

The  judgment  of  a  court  of  general  jurisdiction  held  binding  upon  a  minor  defendant  properly 
served  by  puplication,  although  no  guardian  was  appointed.     Morgan  v.  Burnet,  18  O.  535. 

It  was  error,  on  a  bill  of  revivor,  to  decree  against  infant  defendants,  until  a  guardian  ad  iitem 
had  been  appointed.    St.  Clair  v.  Smith,  3  O.  355. 
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the  appointment  may  be  made  on  the  application  of  the  plaintiff,  or  ^%^^^^^^i^ 
friend  of  the  infant ;  but  the  appointment  can  not  be  made  until  after 
service  of  summons,  or  publication.     [51  v.  57,  §§  32,  33.] 

Sec.  5005.     All  persons  having  an  interest  in  the  subject  of  the  jmnder  of  puun. 
action,  and  in  obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs,  g  ^'^  ,^ 
except  as  otherwise  provided.     [51  v.  57,  §  34.] 

Sec.  5006.     Any  person  may  be  made  a  defendant  who  has  or  joinder  of  defend- 
claims  an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a  *°'*' 
necessary  party  to  a  complete  determination  or  settlement  of  a  question  ^^^•^^^ 
involved  therein.      [51  v.  57,  §  35.] 

%  500.>  Persons  having  distinct,  separate,  and  independent  claim^^  can  not  be  compelled  to 
prosecute  them  in  a  single  action.     Merritl  v.  Lake^  Itt  ().  373. 

Several  parlies  may  join  in  an  action  to  restrain  the  collection  of  an  illegal  assessment.  Gltnn 
V.  Waddrl^  '■»  *^-  S.  tiO.'» :    UpingUn  v.  i>viatt,  24  O.  S.  232. 

As  a  general  rule,  joint  creditors  can  not,  by  a  division  of  their  claim  between  themselves, 
acouire  a  separate  right  of  action  against  their  debtor.     Upjohn  v.  Ewing^  2  O.  S.  13. 

Wbco  sureties  must  join  in  action  for  relief  againnt  principal.     LitUry.  Horsey,  2  O.  209. 

The  assignor  of  an  account  as  collateral  security  should,  if  made  a  party  at  all.  be  made  a 
ulaintiff.  in  an  action  against  the  debtor  by  the  assignee  on  the  account.  Alun  v.  Militrt  11  O. 
S  374.  3T7. 

In  the  prosecution  of  a  partnership  claim,  as  a  general  rule,  all  the  partners  arc  necessary  par- 
ties.    CkoUau  Y.  Raitty  2«»  O.  132. 

All  parties  having  an  interest,  as  attaching  creditors,  in  the  proceeds  of  goods  attached,  may 
be  joined  as  pUmuti»  in  an  acuon  upon  the  atuchment  undertaking,  although  not  named  as  payees 
therein.     Rktledgt  t.  Carbin,  10  O.  S.  47H. 

SherifT  and  attaching  creditors  can  not  join  in  an  action  against  a  stranger  for  conversion  of 
attached  property.     Schaeff'trw.  AiaHfnthal,  17  O,  S.  IH3. 

Under  former  practice  in  chancery,  where  there  was  a  misjoinder  of  plain  tiffs,  suit  could  bedis* 
missed  as  to  all,  or  only  as  to  those  who  were  improperly  joined.     Myers  v,  Farrington,  IS  O.  72. 

la  an  action  on  a  joint  note,  payable  to  several  persons,  if  one  become  bankrupt,  his  assignee 
must  be  joined  with  the  other  payees.     Pugh  v.  tioUuiay,  3  O.  S.  2»4. 

In  aa  action  for  relief  against  a  judgment  on  a  bond,  all  the  obligors,  as  a  general  rule,  should 
be  Dlaintiffs.     Pollard  v.  Collier,  »  O.  43. 

What  community  of  interest  entitles  parties  to  prosecute  their  rights  in  one  suit.  Armstrong 
▼.  Athens  C>.,  10  O.  2*5 ;  State  v.  Ellis,  10  O.  456 ;  Masters  v.  Freeman,  17  O.  S.  323. 

L^nds  descended  to  coparceners  with  warranty  ;  they  were  evicted  before  severance ;  one  could 
xkot  sue  alone  for  his  share  of  the  damages.      T&pscott  v.  Williams,  10  O.  442. 

The  distributees  of  an  intestate  can  not  join  in  an  action  against  the  administrator  to  recover 
their  shares.     H-'nldsntith  v.   IValdsmtth,  2  O.  156:  but  see  section  6215. 

}  5006.  In  equity  proceedings,  all  persons  interested  should  be  made  parties,  and  a  decree  can 
lave  no  effect,  except  upon  parties  and  privies.  Invift  v.  Smith,  17  ().  226,  239;  and  see  Trim' 
hie  V.  Boethby,  14  O.  109 ;  s.  i*.  lb.  323 ;  Sic  Arthur  v.  Franklin,  Ifl  O.  S.  485. 

This  section  substantially  adopts  the  rule  in  equity ;  and  all  parties  entitled  to  litigate  the  same  See  Appendix* 
questions  over  again  in  a  new  proceeding  are,  in  general,  necessary  parties.     Penn  v.  Jlayward, 
14  O.  S.  S02,  306. 

Who  arc  proper  parties  in  equity.  Taylorv.  Miami  Exp.  0.,50.162;  Campbells.  Watson, 
8  O.  49S ;  Hyde  v.  Kelley,  10  O.  215 ;  Piatt  v.  St.  Clair,  5  O.  666 ;  Gary  v.  May,  16  O.  66 ;  Soc/i- 
mam  ▼.  Sociman,  18  O.  362. 

Absolute  and  unconditional  assignor  of  mortgage  not  necessary  party  in  foreclosure  suit. 
Grant  r.  Ludlow,  H  O.  S.  2;  McGuffey  v.  Finley,  20  O.  474. 

A  wife  who  has  joined  her  husband  in  the  execution  of  a  mortgage  is  a  necessary  party  to  a- 
proceeding  to  foreclose  and  sell.     Mc Arthur  v.  Franklin,  15  O.  S,  4fc>5. 

Beneficiaries,  under  a  conveyance  of  land  in   trust  for  the   benefit  of  creditors,  are  proper 

rrties  defendant  to  a  proceeding  by  a  prior  mortgagee  to  foreclose.     Union  Bank  v.  Bell,  14  O. 

Where  a  contract  for  land  is  pledged  as  security  for  a  loan,  the  owners  of  the  lot  are  necessary 
parties  in  a  proceeding  to  enforce  the  security.     Htiywood  v.  I'ictor,  W.  338. 

Who  neceuary  parlies  in  an  action  to  declare  a  trust,  and  charge  it  upon  the  trust  estate.  Hub* 
keU  V.  Hubbell.  22  O.  S.  208. 

As  the  taw  stood  in  1844,  a  mortgagee  was  not  a  necessary  party  to  the  petition  of  an  adminis- 
trator for  the  sale  of  lands  to  pay  debts.     De/rees  v.  Greenham,  11  O.  S.  4b6. 

In  what  cases  executors  and  administrators  should  be  made  defendants.     Massie  v.  Donaldson^ 
^8  O.  377;  Xegley  r.  Gard,  20  O.  310;  Reynolds  v.  Stark  Co.,  5  O.  2l»4;  Chapman  v.  Lcveland, 
II  O.  S.  21 1. 

The  assignor  of  an  account  as  collateral  security  to  the  assignee  is  not,  under  this  section,  a 
necessary  party  to  a  suit  brought  against  the  debtor  by  the  assignee  upon  the  account.  Allen 
V    .MilUr,  11  O.  S,  374,  377. 

The  as^ig^nor  of  a  judgment  is  a  necessary  party  in  an  action  by  the  assignee  to  subject  equi- 
ties to  satisfy  the  judgment  where  the  debior  setfc  up  subsequent  indebtedness  of  the  assignor. 
Gitdersleree  •».  Burrows,  24  Ot  S.  204. 

It  is  not  correct  practice  to  make  sheriff  or  officer  holding  an  execution  a  party  to  a  proceed- 
ing to  enjoin  its  collection.  Allen  v.  Met^ill,  14  O.  445;  Oltn  v.  Hunger/ord,  10  O.  268,  272;  but 
»ee  section  5015. 

An  attaching  creditor  is  a  proper  party  to  a  suit  in  replevin,  by  ti  mortgagee  of  personal  prop- 
erty,  against  a  sheriff'  holding  the  property  under  legal  process  for  the  satisfaction  of  judgments. 
Morgan  v.  Spamgler,  20  O.  S  ^. 

A  subsequent  attaching  creditor  can  not  be  made  a  party  lo  the  action  of  the  prior  attaching 
creditor,  on  the  ground  of  an  interest  acquired  by  the  levy  of  tne  attachment  on  the  same  prop- 
^ty.      Hnrrison  v.  King,  9  0.  S.  388;    Ward  v.  Harvard,  12  ().  S.  15H. 

In  an  action  by  an  attaching  creditor  of  a  firm  again;.!  its  assignee  to  obtain  the  proceeds  of 

foods,  it  IS  not  necessary  to  make  the  partnership  creditors  parties.     Holland  \.  Drake,  29  O. 

The  creditors  of  a  nrm  are  proper  parties  to  an  action  by  a  retiring  member,  on  bond  taken 
from  partner  conditioned  to  pay  debts.     Wilson  v.  Stihvelt,  H  ().  S.  467. 

In  an  action  by  the  assignee  of  the  right  to  comnii<i>ion^  on  renewals  conveyed  by  the  agent 
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7&.  /,  Div.  2,  Ch.  3.  PARTIES  TO  ACTIONS.  §§  6007-6010. 

When  p«rty  refus  Sec.  5007.  Parties  who  are  united  in  interest  must  be  joined,  as 
pi»in°i^°made  de-  plaintiffs  Or  defendants ;  but  if  the  consent  of  one  who  should  have  been 
fendant.  joined  as  plaintiff  can  not  be  obtained,  or,  if  he  is  insane,  and  the 

consent  of  his  guardian  can  not  be  obtained,  or  he  has  no  guardian, 

and  that  fact  is  stated  in  the  petition,  he  may  be  made  a  defendant. 

[Si  V.  57,  §  36.] 

^whenoneormore  Sec.  5008.  When  the  qucstion  is  one  of  a  common  or  general 
ibr'af"*""  **"    interest  of  many  persons,  or  when  the  parties  are  very  numerous,  and 

it  is  impracticable  to  bring  them  all  before  the  court,  one  or  more  may 
S.AC.W7.  gyg  Qj  defend  for  the  benefit  of  all.     [51  v.  57,  §  37.] 

How  parties  Sec.  5009.     Onq  or  more  of  the  persons  severally  liable  on  an 

maybe'sued'*''  instrument  may  be  included  in  the  same  action  thereon.  [51  v. 
g.*c.967.'         57.  §38] 

How  parties  by  Sec.  5010.     Parties  to  a  written  instrument  by  initial  letter,  or  a 

be  sued'.'""  ""'''  contraction  of  the  name,  may  be  so  designated  in  an  action  thereon. 
8.*C.ii8».         [si  V.  397,  §  I.] 

of  an  insurance  company,  the  assignor  is  a  necessary  party.  U.  S.  L.  /ns.  Co.  v.  Htssberg.  27  O. 
S.  393, 396.  ^  .^    ._  -       .  . 

If  a  suflicient  case  is  stated  against  one  party,  it  is  not  ground  of  demurrer  by  him  that  anothei 
party  is  joined,  against  whom  no  cause  of  action  exists.     Gutridge  x.  Vtnaita,  270.  S.  366. 

Who  are  proper  parties  to  a  petition  in  error  to  review  proceedings  of  county  commissioners 
establishing  a  road.     Wood  Co.  v.  Jumkins,  19  O.  S.  348. 

Who  proper  parties  in  proceedings  for  partition.     /»  r^  Frtntiss^  7  O.  2  pt.  129. 

Who  proper  parties  in  guo  warranto.  *  State  v.  Taylor,  25  O.  S.  279. 

In  an  action  against  the  surviving  obligors  of  an  official  bond,  the  personal  representatives  of 
the  principal  are  not  necessary  parties.     HKnt  v.  Gaytor,  25  O.  S.  ti20. 

As  to  the  joinder  of  makers,  and  indorsers  of  bills  and  notes.  Buckingham  v.  McCracken,  2  O. 
S.  287. 

Joint  contractors  must  be  sued  together.     McArtkur  v.  Ladd^  5  O.  51-1. 

Tenants  in  possession  may  be  sued  jointly  in  an  action  for  trespass  committed  by  animals  kept 
by  them  in  common  upon  the  premises,  although  the  several  animals  are  owned  by  them  sepa* 
rately.    Jack  v.  Hndnall,  25  O.  S.  255. 

In  suits  to  enforce  the  liability  of  stockholders  beyond  their  subscriptions,  any  stockholder 
may  insist  that  all  stockholders  be  made  parties.  Right  v.  McCormack,  17  O.  S.  86 ;  Umsttd  v. 
^«**/r*,  17  0.  S.  113.  .         .    t. 

Who  are  proper  parties  where  two  railroad  companies  have  been  consolidated,  and  the 
directors  of  the  consolidated  company  have  failed  to  perform  their  duty.  Port  C.  R.  Co.  ▼. 
Ctevfiand  <&*  T.  R.  Co.,  13  O.  S.  544. 

Not  proper,  against  objection  of  plaintiflT,  to  admit  new  party,  in  an  action  by  the  holder  against 
the  maker  of  a  note,  to  contest  plaintiffs  title  and  assert  an  equity  derived  through  plaintiff's 
assignor,  who  would  also  be  a  necessary  party.  Such  relief  must  be  sought  by  original  petition. 
//i/licr  V.  Stewart,  26  O.S.  652. 

A  person  by  filing  an  answer,  with  leave  of  the  court,  thereby  becomes  a  party  to  the  action. 
Rosenthal  v.  Sutton,  31  <).  S.  40G. 

In  an  action  by  a  surety  against  his  co-surety,  to  establish  a  trust,  and  compel  the  latter,  from 
the  proceeds  of  collntcrais  in  his  hands,  to  reimburse  him  for  money  paid,  the  person  to  whom 
.  payment  was  made  is  not  a  necessary  party  to  the  action.     /^. 

1  5007.  Owners  of  distinct  parts  of  a  lot.  held  in  severalty,  could  not  joined  as  defendants  ia 
action  for  dower  in  the  lot,  Hughe*  v.  Watson,  10  O.  137,  \M.  A  judgment  against  one  of  two 
partners,  upon  a  Joint  promise,  it  a  bar  to  a  subsequent  suit  against  both.  Sioo  v.  Lea,  18  O.  279. 
And  see  Aucker  v.  Adams,  23  O.  S.  543. 

\  5008.  Where  the  parties  are  numerous,  one  m.ty  sue  on  behalf  of  himself  and  others  to 
S«e  Appendix*  restrain  the  collection  of  an  assessment,  when  the  a.'<ses<imcnt  is  claimed  to  be»  for  the  same 
reason,  invalid  as  to  each.     Vpinetcn  v.  Or-iatt,  24  O.  S.  2;t2. 

A  party  can  not  sue  or  defend  for  the  benefit  of  himself  and  many  others,  on  the  ground  of  a 
common  interest,  when  it  appears  that  those  resprescntcd  are  divisible  into  classes,  whose  rights 
and  liabilities  are  not  necessarily  the  same.  He  can  only  act  on  behalf  of  those  of  his  own  class. 
Qutnlan  v.  Afyere,  29  O.  S.  500,  508. 

If  the  party  named  as  plaintiff,  who  sues  on  behalf  of  himself  and  others,  fails  in  his  suit, 
those  whom  he  represents  must  also  fail.     lb.,  510, 

Where  one  of  the  lessees  of  the  Ohio  university  lands  sues  as  well  for  himself  as  for  other 
lessees  holding  on  like  terms  with  himself,  equity  will  interpose  to  prevent  multiplicity  of  suits, 
and  afford  a  remedy  by  injunction.     Maiheny  v.  Golden,  5  0.  S.  361. 

The  suit  of  a  creditor  of  a  corporation  to  enforce  the  statutory  liability  of  stockholders  in 
addition  to  their  stock  subscribed,  should  be  for  the  benefit  of*all  the  creditors.  Utittied\. 
Buskirk,  17  0.  S.  113. 

2  5000.    The  payee  of  a  negotiable  promissory  note,  who.  on  transferring  it  to  a  third  party, 
S^e  AppeadiZ*        writes  his  name   on   the   back  and  guarantees  its  payment  at   maturity,  is  a  party  to  the  note 

within  the  meaning  of  this  section,  and  may  be  sued  jointly  with  the  maker.  AaMtisman  v. 
Weirick,  26  ().  S.  330. 

The  survivor  and  personal  representative  of  a  deceased  obligor  may  be  joined,  whether  the 
contract  be  joint  or  several,     Burgoynev.  Ohio  Life  Ins,  &*  T.  Co.,  5  O.  &,  586. 
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Sec.  5011.     A  partnership  formed  for  the  purpose  of  carrying  on  a  H"*  p»'tnei» 
trade  or  business  in  this  state,  or  holding  property  therein,  may  sue  or  sued""  °' 
be  sued  by  the  usual  or  ordinary  name  which  it  has  assumed,  or  by  ^^^  ..  gni^sagi 
which  it  is  known ;  and  in  such  case  it  shall  not  be  necessary  to  allege  ^ 
or  prove  the  names  of  the  individual  members  thereof.     [44  v.  66,  §  i.] 

Sec.  5012.     Upon  the  marriage  of  a  female  who  is  a  party,  the  whenaMny 
action  shall  not  abate,  but  if  it  is  necessary  that  the  husband  be  joined  uansf"s  »'"iiuer- 
therein,  he  may  be  made  a  party  with  his  wife ;  upon  the  disability  of  a  '*'• 
party,  the  court  may  allow  the  action  to  continue  by  or  against  his 
representative,  or  successor  in  interest;  and  upon  any  other  transfer  of  Skb  J5H9. 
interest,  the  action  may  be  continued  in  the  name  of  the  original  party, 
or  the  court  may  allow  the  person  to  whom  the  transfer  is  made  to  be 
substituted  for  him.     [51  v.  57,  §  39.]  ii.*as68. 

Sec.  5013.     The  court  may  determine  any  controversy  between 
parties  before  it,  when  it  can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights ;  but  when  a  determination  of  the  con-  wh«n  proper  par. 
troversy  can  not  be  had  without  the  presence   of  other  parties,  the  befcrrth*  court. 
court  may  order  them  to  be  brought  in,  or  dismiss  the  action  without 
prejudice,     k  i  v.  5  7 ,  §  40.  ]  8.  *  C.  068. 

Sec.  5014.     In  an  action  for  the  recovery  of  real  or  personal  prop-  wh=n  a  person 
erty,  a  person  claiming  an  interest  in  the  property  may,  on  his  applica-  ^f  m!,"ci*  p"rty*'' 
tion,  be  made  a  party.     [S' v.  57,  §  41.]  -  8.*c.JW8. 

Sec.  5015.     An  officer  holding  an  execution  may  be  joined  in  an  when  officer 
action  to  restrain  the  collection  of  the  same  in  the  county  in  which  he  ^'i''''bf  "^^*" 
resides,  with  the  person  for  whose  benefit  the  writ  issued,  when  such  Sic^action'"    " 
person  is  a  non-resident  of  the  state,  or  has  left  the  same  to  avoid  the 
service  of  a  summons  or  order  of  injunction,  or  so  conceals  himself 
that  process  cannot  be  served  upon  him ;  and  service  may  be  made  ^  *  "•  ^'^ 
against  such  person  by  publication,  as  in  other  cases.     [56  v.  93,  §1.] 

Sec.  5016.  Upon  affidavit  of  a  defendant  before  answer,  in  an  interpleader. 
action  upon  contract,  or  for  the  recovery  of  personal  property,  that  a 
third  party,  without  collusion  with  him,  has  or  makes  a  claim  to  the 
subject  of  the  action,  and  that  he  is  ready  to  pay  or  dispose  of  the  same 
as  the  court  may  direct,  the  court  may  make  an  order  for  the  safe-keep- 
ing, or  for  the  payment  or  deposit  in  court  of  the  subject  of  the  action, 
or  the  delivery  thereof  to  such  person  as  it  may  direct,  and  also  an 
order  requiring  such  third  party  to  appear  in  a  reasonable  time,  and 
maintain  or  reHnquish  his  claim  against  the  defendant;  and  if  such  third 
party,  ha\-ing  been  served  with  a  copy  of  the  order,  by  the  .sheriff,  or 

)  'VJll.  A  company  suing  under  this  section  miut  bruig  itself  within  its  provisions,  and  the 
omusioo  to  do  so  is  cause  of  demurrer.     Ilaikim  v.  Alcclt.  l:t  o.  S  2i(l,  216.  S»«  Appeodlz. 

A  proper  construction  limits  its  operation  to  companies  formed  for  or  doing  business  or  hold- 
IBC  property  within  the  state.     lb. 

It  was  not  cause  of  demurrer  under  the  former  practice,  that  the  plaintiflf  failed  to  specify  the 
Bamcs  of  the  memberc  of  the  company.     Abtrnathy  v.  Jjtlimere,  19  (>.  280. 

Praceedines  in  garnishment  may,  in  a  proper  case,  be  instituted  ag.iinst  a  partnership  by  its 
«— Whitman  v.  KtUk.  18  O.  S,  134.   See  l\  5530,  55M. 


See  Appeadlx. 


\  .'Snii  The  former  rule  was  that  when  a  femt  sole  plainlifT  married  after  the  commencement 
and  durini;  the  pendency  of  the  suit,  it  might  be  pleaded  in  abatement :  and  that  the  same  prin- 
ciple applied  when  there  were  two  or  more  plaintiffs,  and  one  of  them  intermarried.  Carfrr  v 
Mrrgam,  7  O.  I  pt.  179.     See  2  5149,  and  notes 

{  S013.     The  language  of  this  section  of  the  code  of  I8.W  was  permissive,  with  the  excepooa 
o«  tbe  last  clause,  and  there  it  was  mandatory.     Penn  v.  Haymartl.  14  Q.  S.  302,  306.     Where  a    -      ,  ., 

I  .  at  .(uit  »;jaiiist   all  the  obligors  in  a  bona  is  the  only  remedy,  it  i^  error  to  render  judgment    "*•  Appemllx. 
j.-aint  one  and  permit  the  action  to  proceed  against  the  others.     Aucker  v.  Adams,  'if  ().  S.  ,">4$. 

i  SOU.  Officer  not  ordinarily  proper  party.  The  injunction  operates  on  him  through  the 
parties.     AUtm  v.  Mtdtll,  M  O.  445 :  Olin  v.  Uuitctr/ord,  10  O.  268,  •ITi.    See  section  8531. 

15016.  A  case  is  not  changed  to  a  "special  proceeding  "  by  bringing  in  and  making  anew 
party  in  li«u  of  the  original  defendant.     Maginnis  v.  Sckwah,  24  f),  S.  $«.  8«*  Appendix. 

A  atakeholder,  with  whom  money  or  property  has  been  deposited,  may  l>ring  it  into  court  and 
be  dsachmrged.     Goddardy.  Utck,  W.  476. 
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TSf.  /,  Dh.  2,  Ch.  4. 


JOINDER  OF  ACTIONS. 


§§  5017-6019. 


8.  *  C.  MS. 


When  officer  may 
have  benefit  of . 
preceding  sec- 
tion. 


S.AC.W8. 


When  plaimifl'  in 
execution  may  be 
substituted  Tor 
officer. 


such  Other  person  as  the  court  may  direct,  fail  to  appear,  the  court  may 
declare  him  barred  of  all  claim  in  respect  to  the  subject  of  the  action, 
against  the  defendant  therein ;  but  if  he  appear,  he  shall  be  allowed  to 
make  himself  defendant  in  the  action,  in  lieu  of  the  original  defend- 
ant, who  shall  be  discharged  from  all  liability  to  either  of  the  other  par- 
ties in  respect  to  the  subject  of  the  action,  upon  his  compliance  with 
the  order  of  the  court  for  the  payment,  deposit,  or  delivery  thereof. 

[5'  V-  57.  §42-] 

Sec.  5017.  An  officer  against  whom  an  action  is  brought  to 
recover  personal  property  taken  by  him  on  execution,  or -for,  the  pro- 
ceeds of  such  property  sold  by  him,  may,  upon  exhibiting  to  the  court 
the  process  under  which  he  acted,  with  his  affidavit  that  the  property 
was  taken  or  sold  by  him  under  such  process,  have  the  benefit  of  the 
provisions  of  the  preceding  section,  against  the  party  in  whose  favor 
the  execution  issued.     [51  v.  57,  §  43.] 

Sec.  5018.  In  an  action  against  an  officer  for  the  recovery  of 
property  taken  under  an  execution,  or  attachment,  the  court  may,  upon 
application  of  the  defendant,  or  of  the  party  in  whose  favor  the  execu- 
tion, or  attachment,  issued,  permit  the  latter  to  be  substituted  as  the 
defendant  in  such  action,  security  for  costs  having  been  given,  or  the 
court  may  order  such  substitution  to  be  made  on  application  of  the 
officer.     \April  16,  1883 :  80  v.  138.] 


CHAPTER  4. 


JOINDER   OF    ACTIONS. 


Wh4i  causes  of 
action  may  be 
ioincd. 


I  Srction 

I  5021    In  actions  to  enforce  liens. 


Sbctioh 

0019.  What  causes  of  action  may  be  joined. 

6020.  Must  afl°ect  all  the  parties.'  | 

Sec.  5019.  The  plaintiff  may  unite  several  causes  of  action  in  the 
same  petition,  whether  they  are  such  as  have  heretofore  been  denom- 
inated legal  or  equitable,  or  both,  when  they  are  included  in  either  of 
the  following  classes : 

1.  The  same  transaction,  or  transactions  connected  with  the  same 
subject  of  action. 

2.  Contracts,  express  or  implied. 


2  5018.  This  section  vests  in  the  court  to  which  the  application  for  substitution  is  made,  a  leKat 
discretion  to  grant  or  refuse  the  application.     Siffbrd  v.  Btatt^,  12  ().  S.  IWI. 

What  is  a  substantial  substitution  within  the  meaning  of^this  section.  Lfsiie  v.  Eattman, 
17  O.  S.  I.M. 

When  the  owner  is  substituted  as  defendant  in  place  of  his  agent,  against  whom  replevin  was. 
brought,  the  sureties  on  the  original  replevin  bond  are  not  released^  Hanna  v.  Int.  Ptt.  C«., 
U  O.  S.  £22. 

\  5019.  Contract  and  tort  can  not  be  joined,  unless  arising  from  the  same  transaction  or  trans- 
8m  Appcadlx.  actions  connected  with  the  same  subject  of  action.  Siurgtt  v.  Burton,  8  O.  S.  215,  218 ;  Kim- 
tcks  v.  Inks,  17  O.  596 ;  f/etuiam  v.  Noile,  7  O.  S.  228. 

Slander  may  be  united  with  malicious  prosecution.     Shore  v.  Smith,  15  O.  S.  173. 

Liability  ot  servant  and  master  for  act  of  servant  can  not  be  joined.     Htmkain  v.  Noble 

7  0.  S.226.  ,  ,  .J      ,.      .    . 

A  judgment  creditor  of  an  insolvent  corporation  may  compel  payment  of  unpaid  subscription* 
for  Slock,  and  enforce  the  individual  liability  of  stockholders,  to  satisfy  his  judgment,  in  same 
action.     Warner  v.  Callender.  20  O.  S.  190.  .  ^,  i 

A  contract  may  be  reformed,  and  final  judgment  rendered  thereon,  in  the  «ame  action.  Globe 
Ins.  Co.  v.  So^le,-ii  O.  S.  119.  ^     .  .      ^  . 

A  demand  against  an  estate,  arising  after  the  death  of  the  intestate,  may  be  joined,  in  an  action 
against  the  administrator,  with  a  demand  complete  during  the  life  time  of  the  intestate.  How- 
ard V.  Fowrrs,  i\0.  Si.  _  .      ,  ,         ,  j     .j   j 

If  the  plaintilT  has  but  one  cause  of  action,  the  facts  can  not  be  subdivided  so  as  to  present 
fictitiously,  as  might  have  been  done  under  common  law  pleadings,  two  or  more  causes  of  action. 
Sturres  v.  Burton,  8  O.  S.  215;  Ferruson  v.  Gilbert.  16  O.  S.  88.  _  . 

where  one  cause  of  action  is  set  forth  in  two  counts,  the  court  may,  on  motion,  require  the 
pleader  to  elect  on  which  count  he  will  proceed.     /*. 

Where  two  causes  of  action  are  properly  joined,  but  not  separately  stated  and  numbered,  and 
the  defendant,  without  objection,  answers,  he  waives  the  objection.    Mc Kinney  v.  McKinney, 

8  O.  S.  433.  ,     • 
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8.  *  C.  967. 


3.  Injuries  to  person  and  property,  or  to  either. 

4.  Injuries  to  character. 

5.  Claims  to  recover  the  possession  of  personal  property,  with  or 
without  damages  for  the  withholding  thereof. 

6.  Claims  to  recover  real  property,  with  or  without  damages  for  the 
withholding  thereof,  the  rents  and  profits  of  the  same,  and  the  partition 
thereof. 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  operation 
of  law.     [51  V.  57,  §80.] 

Sec.  5020.     The  causes  of  action  so  united  must  not  require  dif-  Must  «ffect  au 
ferent  places  of  trial,  and,  except  as  otherwise  provided,  must  affect  all  IJlVr'swi 
the  parties  to  the  action.     [51  v.  57,  §  8i.]  aU  AVpf.dh. 

Sec.  5021.     In  an  action  to  foreclose  a  mortgage  given  to  secure  i„ac«ionito 
the  payment  of  money,  or  to  enforce  a  specific  lien  for  money,  the  S"'°g=*  ''*"»• 
plaintiff  may  also  ask  in  his  petition  a  judgment  for  the  money  claimed  sVit }"  Mn«. 
to  be  due;  and  such  proceedings  shall  be  had,  and  judgment  rendered 
thereon,  as  in  a  civil  action  for  the  recovery  of  money  only.    [61  v.  9,  §  i .]  ^*  *  **  ""* 


CHAPTER  5. 


WHERE   ACTION   TO   BE   BROUGHT. 


Skction 

fi022.  When  to  be  brought  where  property  sit- 
uated. 

(023.  When  may  be  brought  where  part  of 
the  property  situated. 

C024.  In  actions  for  specific  performance. 

fiOSS.  Where  the  cause  of  action  arose. 

6026.  Against  domestic  corporations. 

5027.  Against  railroad  and  stage  companies. 

f028.  Against  turnpike  companies. 


Section 

5029.  When  this  chapter  does  not  apply. 

5030.  Further  provisions  as  to  non-residents. 
6031.  General  rule  as  to  other  actions ;  excep- 
tion as  to  executors,  etc. 

5032.  Change  of  venue. 

6033.  Change  of  venue  in  suit  by  or  against  a 

corporation. 
5034.  Privilege  of  members  and  ofiicers  of  the 

general  assembly. 


Sec.  5022.     Actions  for  the  following  causes  must  be  brought  in  the  when  to  be 
county  in  which  the  subject  of  the  action  is  situate,  except  as  provided  propfrtV*itu"ted 
in  the  next  two  sections :  See  Sup. 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein. 

2.  For  the  partition  of  real  property. 

3.  For  the  sale  of  real  property  under  a  mortgage,  lien,  or  other  8.  *  C.  i»69. 
incumbrance  or  charge.     [51  v.  57,  §  45.] 

i  .5021.     An  action  on  a  note  may  be  joined  with  an  action  to  foreclose  a  mortgage  securing  it. 
Kfkf  f.  Saffimi,  111  O.  S.  .WT:    Mahelm  v.  Marshall.  29  <).  S.  61J.  BIS;  Hamilton   v.  Jefitrsan, 
13  O.  427 ;  Sfyrrt  v.  Hrwitt,  16  O.  449,  43« ;  Moore  v.  Starkt,  1  O,  S.  373.     And  see  McCarthy  v.   a..  iiiD«.dlx. 
Garraghty,  10  O.  S.  438;  iarfrf  y.  James,  10  O.  S.  487;   Corry  v.  Gaynm;  21  O.  S.  277;  Oiddingt  "^ 

T.  Barney,  31  O.  S.  83 :   Ketlef  v.  Wenzelt,  23  O.  S.  579 ;  Larimer  v.  Clemmer,  31  O.  S.  499. 

The  holder  of  a  note  secured  by  mortgage  may,  under  this  section,  in  a  single  action,  have 
judgment  against  all  the  makers  of  the  note,  and  a  sale  of  the  mortgaged  premises,  although  the 
mortgage  is  executed  by  only  a  part  of  the  makers  of  the  note.     Ainf  v.  Safford,  19  O.  S.  6f7. 

This  section  does  not  confer  authority  to  render  a  personal  judgment  upon  constructive  service 
only.      Wood  v.  Stanberry,  21  O.  S.  142.  149. 

A  single  action  to  enforce  the  lien  of  an  assessment,  and  also  to  recover  the  amount  due,  can 
only  be  sustained  under  this  section  where  the  defendant  is  personally  liable  for  the  debt  secured 
by  the  lien.     Carry  v   Caynor,  21  O.  S.  277. 

A  personal  judgment  can  not  be  taken  against  a  mortgagor,  in  an  action  to  foreclose  a  mort. 
gage,  unless  tne  petition  contains  a  prayer  for  such  judgment;  but  the  court  may  order  an  cxe. 
cution  to  issue  for  any  balance  after  exhausting  the  proceeds  of  the  mortgaged  property.  Co- 
dings v.  Barney,  31  O.  S.  80.  But  the  fact  that  no  personal  judgment  was  demanded.  Is  not  a  bnr 
to  another  action  upon  the  note  against  the  maker  fur  a  personal  judgment.  Spence  v.  Insurance 
Co.,  40  O.  S.  .'>17. 

This  section  applies  only  where  the  party  against  whom  the  lien  is  sought  to  be  enforced  is  ,tlso 
personally  liable  for  the  dcbi  secured  by  the  lien,     h'teming  v.  Kerkendall,  31  O.  S.  .'ilKS. 

\  5022.  Whether  an  action  to  subject  a  debtor's  interest  in  land  to  the  payment  of  a  judgment 
must  be  brought  in  the  county  where  the  land  is  situate,  considered.  Butler  v.  Birkey,  13  O.  S. 
514. 

An  administrator  desiring  to  charge  incumbered  lands  with  the  payment  of  debts,  may  proceed, 
under  the  code,  in  the  county  where  the  land  is  situate,  have  the  liens  marshaled,  the  property 
sold,  and  proceeds  distributed.     Calkins  \ .  Johnston,  20  O.  S.  539,  549. 


Digitized  by 


Google 


1264 
m.  I,Div.%  Ch.b.      WHERE  ACTION  TO  BE  BROUGHT.      §§5023-5030. 


When  may  be 
brought  where 
part  of  the  prof^- 
erly  situated. 

8.  A  C.  ft5». 

In  actions  for 

specific  perform* 

ance. 

19.  AC.  959. 

Where  the  caus« 
iff  action  arose. 


N.  *  C.  959. 


Against  domestic 
corporations. 


8e«  ApiMBdIx. 


Against  railruad 
and  ->tage  coro- 
p.tnies. 
See  Sup 
8.A8.US. 
Se«  Appendix. 

Against^  turnpike 
companies. 


&  *  C.  960. 

When  this  chapter 
does  not  apply. 

8.  *  C.  960. 


Further  pro- 
viitions  as  to  non- 
residents. 


Sec.  5023.  When  the  property  is  situate  in  more  than  one  county, 
the  action  may  be  brought  in  either;  but  in  actions  to  recover  real  prop- 
erty, this  can  only  be  done  when  the  property  is  an  entire  tract.     [51  v. 

57,  §46.]  See  Sup. 

Sec.  5024.  An  action  to  compel  the  specific  performance  of  a  con- 
tract of  sale  of  real  estate  may  be  brought  in  the  county  where  the 
defendants,  or  any  of  them,  reside.     [51  v.  57,  §  46.] 

Sec.  5025.  Actions' for  the  following  causes  must  be  brought  in 
the  county  where  the  cause,  or  some  part  thereof,  arose : 

1.  For  the  recovery  of  a  fine,  forfeiture,  or  penalty  imposed  by  a 
statute,  except  that,  when  it  is  imposed  for  an  offense  committed  on  a 
river,  or  other  water-course,  or  a  road,  which  is  the  boundary  of  the 
state,  or  of  two  or  more  counties,  the  action  may  be  brought  in  any  county 
bordering  on  such  river,  water-course,  or  road,  and  opposite  to  the 
place  where  the  offense  was  committed. 

2.  Against  a  public  officer,  for  an  act  done  by  him  in  virtue  or  under 
color  of  his  office,  or  for  a  neglect  of  his  official  duty. 

3.  On  the  official  bond  or  undertaking  of  a  public  officer.     [51  v. 

57,  S  47-] 

Sec.  5026.  An  action  other  than  one  of  those  mentioned  in  the 
first  four  sections  of  this  chapter,  against  a  corporation  created  under 
the  laws  of  this  state,  may  be  brought  in  the  county  in  which  such  cor- 
poration is  situate,  or  has,  or  had  its  principal  office  or  place  of  busi- 
ness, or  in  which  any  corporation  has  an  office  or  agent;  but  if  su<:h 
corporation  is  an  insurance  company,  the  action  may  be  brought  in  ihc 
county  wherein  the  cause  of  action,  or  some  part  thereof,  arose;  and  if 
such  corporation  be  organized  for  the  purpose  of  mining,  either  exclu- 
sively, or  in  connection  with  other  business,  the  action  may  be  brought 
in  any  county  where  such  corporation  owns  or  oi)eratcs  a  mine  or 
mines,  and  the  cause  of  action  or  some  part  thereof,  arose.  [January 
16,  1885:  82  V.5.] 

Sec.  5027.  An  action  agafnst  the  owner  or  lessee  of  a  line  of 
mail  stages,  or  other  coaches,  for  an  injury  to  person  or  property  upon 
the  road  or  line,  or  upon  a  liability  as  carrier,  and  an  action  against  a 
railroad  company,  may  be  brought  in  any  county  through  or  into  which 
such  road  or  line  passes.     [63  v.  87,  §  49.] 

Sec.  5028.  An  action  other  than  one  of  those  mentioned  in  the 
first  four  sections  of  this  chapter,  against  a  turnpike  road  company, 
may  be  brought  in  any  county  in  which  any  part  of  the  road  lies.  [51  v. 

57.  §  5°-l 

Sec.  5029.  When  the  charter  of  a  corporation  created  under  the 
laws  of  this  state  prescribes  the  place  where  suit  must  be  brought,  that 
provision  shall  govern.     [51  v.  57,  §  51.] 

Sec.  5030.  An  action  other  than  one  of  those  mentioned  in  the 
first  four  sections  of  this  chapter,  against  a  non-resident  of  this  state, 
or  a  foreign  corporation,  may  be  brought  in  any  county  in  which  there 
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\  rj>2l.  An  action  for  the  specific  performance  of  a  contract  for  sale  of  real  estate  may  be 
oruught,  cither  in  the  county  where  the  land  lies,  or  in  that  where  one  of  the  defendants 
resides.     Owftis  v.  Hall,  KO.S.  m\. 

A  court  of  equity  in  one  state,  having  acquired  jurisdiction  over  tHe  persons  of  the  parties, 
may  enforce  a  trust,  or  the  specific  performance  of  a  contract,  in  relation  to  land  situate  in 
another  state.     BKmlty  v.  SlrnentoH,  24  O.  S.  474  ;  Pmn  v.  Ilaymard,  14  O.  S.  302. 

5,  .TOaJS.  The  adoption  of  this  section  in  the  code  of  IBSS  did  not  repeal  section  8  of  the  "act  to 
prescribe  the  duties  of  the  attorney-general,"  which  authorizes  certain  actions  on  behalf  of  the 
state  to  be  prosecuted  in  the  court  of  common  pleas  of  Franklin  county.  Statt  v.  Knt'ton,  26 
O.  S.  200. 

}  S030.  The  words  "  foreign  corporation,"  in  attachment  cases,  under  section  28  of  the  jus- 
tices' code  of  1853,  mean  foreign  to  the  state,  not  foreign  to  the  county.  BoUy  v.  Ohio  L.  int. 
*•  T.  Co.,  12  O.  S.  139. 

The  court  can  acquire  no  jurisdiction  against  a  non-resident  of  the  state,  unless  he  be  person- 
ally served  or  appear,  except  the  action  be  one  in  which  service  by  puDlication  can  be  ' 
Williams  v.  IVtl/OH,  28  O.  S.  45L 
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is  property  of,  or  debts  owing  to,  the  defendant,  or  where  such  defend- 
ant is  found ;  but  if  the  defendant  is  a  foreign  insurance  company,  the 
action  may  be  brought  in  a  county  where  the  cause,  or  some  part  '*•*<'•  •*•• 
thereof,  arose.     [51  v.  57,  §  52.] 

Sec.  5031.     Every  other  actipn  must  be  brought  in  the  county  in  Oener»i  rule  u  to 
which  a  defendant  resides  or  may  be  summoned,  except  actions  against  «ption'a»'to  «" 
an  executor,  administrator,  guardian,  or  trustee,  which  may  be  brought  ««""»"• 
in  the  county  wherein  he  was  appointed  or  resides,  in  which  cases  sum- 
mons may  issue  to  any  county.     [70  v.  138,  §  53.] 

Sec.  5032.     When  it  appears  to  the  court  that  a  fair  and  impartial  change  of  venu.. 
trial  cannot  be  had  in  the  county  where  the  suit  is  pending,  the  court 
may  change  the  place  of  trial  to  some  adjoining  county ;  and  if  -the 
application  is  made  in  the  superior  court,  the  change  shall  be  made  to  s.*C.tM. 
another  superior  court,  or  to  the  court  of  common  pleas  of  an  adjoin- 
ing  county.     [51  v.  57,  §  54;  54  v.  10,  §  i.]  8.*C.«n. 

Sec.  5033.     When  a  corporation  having  more  than  fifty  stockhold- 
ers is  a  party  in  an  action  pending  in  a  county  in  which  the  corpora- 
tion keeps  its  principal  office,  or  transacts  its  principal  business,  if  the  Change  of  »eii«e 
opposite  party  make  affidavit  that  he  can  not,  as  he  believes,  have  a  agaiJ,",''a  ?orpora. 
fair  and  impartial  trial  in  that  county,  and  his  application  is  sustained  "on 
by  the  several  affidavits  of  five  (-rcdible  persons  residing  in  such  county, 
the  court  shall  change  the  venue  to  the  adjoining  county  most  con»e-     * 
nient  for  both  parties,     ko  v.  100,  §  i.] 

Sec.  5034.     A  member  of  the  senate  or  house  of  representatives,  Privilege  of  mem. 
or  an  officer  of  either  branch  of  the  general  assembly,  shall  be  privi-  bjrs  and  officers 

-  ,^  ...^  ,..■'',  .'^,.       of  the  general 

leged  from  answering  to  any  suit  which  may  be  instituted  against  him  assembly. 

in  a  county  other  than  the  one  in  which  he  resides,  upoi\  a  cause  of 

action  which  accrued  ten  days  before  the  first  day  of  the  session  of 

the  general  assembly  of  which  he  is  an  officer  or  a  member;  and  all 

proceedings  in  actions  to  which  any  such  person  is  a  party  shall  beg,^^^^^, 

stayed  during  such  session,  and  during  the  time  necessarily  employed 

in  going  thereto  and  returning  therefrom.     [29  v»'34i,  §  2;  59  V.  6,§  i.]s.a8.18. 

\  .WU.  The  division  ol  personal  actions  into  local  and  transitory  is  not  known  in  Ohio.  Per- 
sonal actions  may  he  prosecuted  in  any  county  where  process  can  be  served  on  the  defendant. 
CmtH  V.  Crier.  lU  O.  I«)9. 

The  word  "defendant/' as  used  in  this  section,  docs  not  mean  a  nominal  defendant  merely. 
but  one  who  has  a  real  and  substantial  interest  adverse  to  the  plaintiff.  Allen  v.  Miller,  11  Ct 
S.  37.I,  378. 

A.  and  B.  were  sued  as  joint  contractors.  A.  residing  where  suit  was  brought,  6.  in  another    ^.       ,  ,,, 

county,  and  each  served  with  summons  in  the  county  of  his   residence.     It  appearing  that  A.    "*•  Appeutllx, 
was  not  liable,  no  recovery  could  be  had  against  B.    Dunn  v.  liatlett,  4  O.  S.  435. 

It  seems  that  an  action  to  subject  lands  of  a  debtor  to  the  payment  of  a  judgment,  need  not 
be  brought  in  the  county  where  the  land  is  situate,  but  may  also  be  brought  in  the  county 
where  the  judgment  was  rendered.     Butler  v.  Birkey,  13  O.  S.  514,  520. 

An  action  for  damages  for  causing  death  by  wrongful  act,  neglect,  or  default,  may  be  brought 
in  any  county  where  a  defendant  resides  or  may  be  summoned.  Drea  v.  Carrington.  32  O.  S.  .'•y.'S, 

The  question  of  jurisdiction  of  the  court  over  the  persons  served  in  another  county,  wliere  it 
appears  by  the  petition  that  all  the  defendants  are  rightfully  joined,  some  of  whom  are  served  in 
the  county  in  which  suit  is  broucht,  and  others  in  another  county,  must  be  raised  by  answer 
under  secliuii.«  .')0ti2  and  .M)64.     lb. 

\  5032.    The  power  to  change  the  venue  is  discretionary,  and  should  be  allowed  only  upoa 
proof  that  fair  and  impartial  justice  probably  can  not  be  otherwise  obiained.  Bank  o/  tlereland  See  AppaaOlZ. 
V.  IVard.n  O,  128.  ,,.,.,. 

As  a  general  rule  the  change  will  not  be  made  until  resort  has  been  had  to  a  struck  jury.     /*. 

When  a  case  is  removed  from  a  district  court  of  one  cc-unty  to  the  district  court  of  the  county 
of  an  adjacent  district,  the  objection  that  such  coiiny  is  not  the  nearest  mus^  l;e  made  befon* 
Uial  on  the  merits,  or  deemed  waived.    Sketly  v.  Jfjferton  Dr.  Hank,  u  O.  S.  606. 
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ACTUAL  SERVICE. 


§§  5035-5037. 


CHAPTER  6. 

JURISDICTION    BY    SUMMONS,  PUBLICATION,  OR    APPEARANCK. 


Subdivision    I.    Actual  rm'iee. 
Subdivision  II.     Conttructivt  tervice. 
Subdivision  I. 


Suction 

6035.  Summons  to  issue  on  petition. 

5036.  .Precipe. 

5037.  Requisites  of  summons, 

503S.  When    summons    may    issue     to    other 

county. 
5039.  When  summons  returnable. 
6040.  Alias  writs  may  issue. 


.  Section 

5041.  Who  may  serve  summons. 
'  5042.  Manner  of  service  and  return. 
I  5043.  What  equivalent  to  service. 
I  5044.    How  served  upon  corporation. 

SOt.'i.  On  insurance  company. 

5046.  On  forciKn  corporation. 
I  S047.   Infants,  how  served. 


Subdivision  II. 


604S.  When    service    by    publication    may    be 

made. 
0049    AfBdavit  necessary. 
SOtM}    How  publication  to  be  made. 
."iO^l     When  service  complete,  and  how  proved. 
5U&J.   Fersonul  service  out  of  the  state. 

SUBDIVISION  I. 


.'•0>~>2a.  How  service  made  when  officer,  agent* 

etc.,  is  non-resident. 
.W-Vt.  Service  upon  unknown  heirs,  ctf. 
5054.  Procedure  when  defendants  not  .til  served. 
.5!t.'W>.   Lis  pendens  in  general. 
5056.  Lis  pendens  as  to  suits  in  other  counties. 

ACTUAL  SERVICE. 


Summons  to  issue 
on  petition. 

«i.  A  a  Ml. 

Precipe. 
8.  *  C.  »61. 

Requisites  of 
summons. 


&AC.M1. 


Sec.  5035.  A  civil  action  must  be  commenced  by  filing  in  the 
office  of  the  clerk  of  the  proper  court  a  petition,  and  causing  a  summons 
to  be  issued  thereon.     [51  v.  57,  §  55.] 

Sec  5036.  The  plaintiff  .shall  also  file  with  the  clerk  of  the  court 
a  precipe,  stating  therein  the  names  of  the  parties  to  the  action,  and 
demanding  that  a  summons  issue.     [51  v.  57,  §  56.] 

Sec  5037.  The  summons  shall  be  issued  and  signed  by  the  clerk, 
and-  be  under  the  seal  of  the  court  from  which  it  is  issued ;  its  style  shall 

be  "The  State  of  Ohio, county,"  and  it  shall  be  dated  the  day  it 

is  issued;  it  shall  be  directed  to  the  sheriff  of  the  county,  who  shall  be 
commanded  therein  to  notify  the  defendant  that  he  has  been  sued,  and 
must  answer  at  a  time  stated  therein,  or  the  petition  will  be  taken  as 
true,  and  judgment  rendered  accordingly ;  when  the  action  is  for  the 
recovery  of  money  only,  there  shall  be  indorsed  on  the  writ  the  amount 
to  be  stated  in  the  precipe,  for  which,  with  interest,  judgment  will  be 
taken  if  the  defendant  fail  to  answer ;  and  if  the  defendant  fail  to  appear, 
judgment  shall  not  be  rendered  for  a  larger  amount,  and  the  costs. 
[51  V.  57.  §57-] 


■    'i  .'S'K(.'>.    The  summons  forms  part  of  the  record,  and  indicates,  from  its  date,  the  commence- 
8m  AppfBdlx.        mem  of  the  suit.     Demit  y.  GrrenjfirU.  HO.  tiR. 

As  a  general  rule,  parties  to  be  affected  by  judicial  proceedings  should  have  notice.     Patttr- 
ttH  v.  Prather,  11  O.  35,  36 ;  and  see  6  O.  JaS ;  -iO  O.  344. 


fi«r  Appeadlx. 


\  5036,     A  clerk  of  the  court  is  not  bound  to  issue  process  without  a  written  precipe, 
Caffte,  6  O,  150. 


Slattr. 


Process  tested  by  deputy  clerk,  in  his  own   name,  good 
y/7/*,  15  O.  S88 ;  Ckafin  v,  Allisan,  15  O.  .WS 


IValke  V.  Bafik  »/  Cintt- 


gment,  no  indorsement 


JS037. 

rfc,  15C --._, 

In  an  action  for  the  sale  of  mortgaeed  premises,  and  for  a  personal  judgm  .     .         „, 
on  the  summons  as  to  the  amount  or  nature  of  the  claim  u  necessary,     Larimer  v.  Clemmer,  n 
O.  S.  499. 

In  actions  for  the  recovery  of  money  only,  the  amount  for  wbich  the  plaintiff  demands  judg* 
meat  is  required  to  be  indorsed  on  the  summons,  whether  the  action  sounds  in  contract  or  in 
tort.     Hamilton  v.  .Miller,  31  O,  S.  87, 

Judgment  by  default  can  not  be  taken  against  a  defendant,  in  an  action  for  the  recovery  of         -"^k 
money  only,  who  has  not  otherwise  appeared,  where  the  summons  served  has  no  indorsement  V^ 

upon  It  of  the  amount  claimed.     Finckk  v.  Even,  25  O,  S.  82,  '^ 

Where  the  plaintiff  asks  a  personal  judgment  for  the  amount  of  a  mortgage  debt,  and  also  • 
sale  of  the  mortgaged  premises,  and  on  default  the  court  renders  a  decree  or  order  for  the  sale 
thereof,  but  renders  no  personal  judgment,  the  fact  that  no  indorsement  was  made  upon  the 
the  summons  of  the  amount  demanded  does  not  render  the  proceeding  erroneous.  Conn  v. 
Rhodes,  26  O,  S,  644, 
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Sec.  5038.     When  the  action  is  rightiy  brought  in  any  county,  When  summons 
according  to  the  provisions  of  chapter  five  of  this  division,  a  summons  "r.r^couVty. 
may  be  issued  to  any  other  county,  against  one  or  more  of  the  defend- 
ants, at  the  plaintiff's  request ;  but  no  maker  or  acceptor,  or,  if  the  bill 
is  not  accepted,  no  drawer,  of  an  instrument  for  the  payment  of  money  ****  *?»•"<"»• 
only,  shall  be  held  liable  in  an  action  thereon,  except  on  warrant  of 
attorney,  in  any  county  other  than  [the]  one  in  which  he,  or  one  of  the 
joint  makers,  acceptors,  or  drawers,  resides  or  is  summoned.     [68  v. 
77,  §  58]  ^ 

Sec.  5039.     When  the  time  for  bringing  parties  into  court  is  not  ^•'<=''  »>;n>'«>on. 
fixed  by  statute,  the  summons  shall  be  returnable  on  the  second  Mon-  '•"'™'''''*- 
day  after  its  date;  but  when  it  is  issued  to  any  other  county,  it  may  be 
made  returnable,  at  the  option  of  the  party  having  it  issued,  on  the  third 
or  fourth  Monday  after  its  date;  and  the  day  of  the  month  on  which  it  ^ **'•***• 
is  returnable  shall  be  stated  therein.     [51  v.  57,  §  59.] 

Sec.  5040.     When  a  writ  is  returned  "not  summoned,"  other  writs  Alias  writs  may 
may  be  issued,  until  the  defendant  is  summoned;  and  when  defendants  '""'■ 
reside  in  different  counties,  writs  may  be  issued  to  such  counties  at  the  „  .  „  »«„ 
same  time.     [51  v.  37,  §  60.]  B.*t.»«!. 

Sec.  5041.     The  summons  shall  be  served  by  the  officer  to  whom  it  *''"'  ^'^1  »"** 
is  directed,  who  shall  indorse  on  the  original  writ  the  time  and  manner  """"°"'- 
of  service,  or  it  may  be  served  by  any  person  not  a  party  to  the  action, 
appointed  by  such  officer;  but  the  authority  of  such  person  shall  be 
indorsed  on  the  writ;  and  when  the  writ  is  served  by  a  person  appointed  „ 
by  the  officer  to  whom  it  is  directed,  or  when  the  service  is  made  out  of  ^  *  *•  ***• 
the  state,  the  return  shall  be  verified  by  oath.     [51  v.  57,  §  61.] 

Sec.  5042.     The  service  shall  be  by  delivermg,  at  any  time  before  Manner  dfsenric* 
the  return  day,  a  copy  of  the  summons,  with  the  indorsements  thereon.  ",«^.aKii. 
to  the  defendant  personally,  or  by  leaving  a  copy  at  his  usual  place  of 
residence,  ori  if  the  defendant  is  a  partnership  sued  by  its  company  • 

name,  by  leaving  a  copy  at  its  usual  place  of  doing  business ;  and  the 
return  must  be  made  at  the  time  mentioned  in  the  writ,  and  the  time  *•**•»•*■*• 
and  manner  of  service  shall  be  stated  on  the  writ.     [51  v.  57,  S§  62, 
63,  64;  44  v.  66,  §  2;  76  V.  15,  §  I.] 

\  5(H0.  The  service  of  an  alias  summons,  issued  and  served  within  the  life  of  a  prior  snin- 
roons,  is  not  void  or  voidable  when,  at  the  time  the  same  was  issued  and  served,  the  prior  sum- 
mons was  not  in  the  hands  of  the  officer,  nor  under  his  control.  Williams  s.  /f  >?A?n,  26  0> 
S.  451. 

1  5041.  Conclusiveness  of  officer's  return.  Phillipt  v.  Ehvell,  14  O.  S.  240;  ///V/v.  Kling^  4 
O.  135. 

Service  and  return  of  a  summons  by  a  person  appointed  by  the  sheriff  for  that  purpc^e,  with- 
out  indorsing  such  authority  on  the  writ.  !!•  not  such  service  as  will  charge  tMrd  persons  with   See  Appeidlx. 
notice  of  the  pendency  of  an  action  as  provided  in  section  5055.     Barry  v.  Haxify^  30  O.  S.  844. 

2  5042.  Leaving  a  copy  of  a  .summons  at  the  defendant's  '*  place  of  business,"  is.  not  a  sufficient 
service  upon  an  individual  defendant.     Lambert  v.  SampU^  25  O.  S.  336. 

A  summons  issued  against  three  defendants,  rciiirned  "served  by  leaving  a  copy  of  this  writ  See  Appendix. 
at  the  residence  of  the  within  named  defendant."  the  sheriff  having  taxed  on  the  writ  the  fees 
for  serving  but  one  person,  was   not  good    service  as  to  alt  or  cither.     Gamble  v.   Warner,  16 
O.  371. 

The  only  mode  by  which  jurisdiction,  in  invitum,  can  be  obtained  over  a  defendant  partner- 
ship, sued  by  its  firm  name,  is  by  service  of  process  at  their  usual  place  of  business  within  the 
county  wherein  the  jiuit  i»  brought,  hence  constructive  service  by  publication,  when  service  of  a 
sommons  cannot  be  made  and  property  has  been  seized  in  attachment,  cannot  be  resorted  to  in 
lieu  of  actual  service  at  the  usual  place  of  business  of  the  company  within  the  county.  Smith 
▼.  Hoover,  39  O.  S.  249. 

It  is  sufficient  if  the  sheriff  return  that  he  left  a  copy  of  the  summons  at  the  residence  of  the 
defendant.     IVatke  v.  Bmnk  0/  Circleville,  15  O.  288. 

Service  on  the  return  day  is  not  void,  but  only  voidable.     Meisse  v.  AfcCoy,  17  O.  S.  225. 

"The  objection  that  summons  served  on  return  day,  and  not  returned  until  two  days  there- 
after, is  waived  by  filing  an  answer.    Scharffer  v.  Waldo,  7  ().  S.  309. 
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ACTUAL  SERVICE. 


§§  5048-6047. 


What  cqairal«nt 
to  service. 

8.  A  C.  WB. 

How  served  upon 
corporation. 


Sk«  \\  6477,  M78. 


8.  AS.  MS. 


On  insurance 
company. 

8.  *  C.  MH. 

On  foreign  cor- 
poration. 

S.  A  C  068. 

Tnfants,  how 
served. 


Sec.  5043.  An  acknowledgment  on  the  back  of  the  summons  or 
petition,  by  the  party  sued,  or  the  voluntary  appearance  of  a  defendant, 
is  equivalent  to  service.     [51  v.  57,  §  65.] 

Sec.  5044.  A  summons  against  a  corporation  may  be  served  upon 
the  president,  mayor,  chairman  or  president  of  the  board  of  directors 
or  trustees,  or  other  chief  officer;  or,  if  its  chief  officer  be  not  found 
in  the  county,  upon  its  cashier,  treasurer,  secretary,  clerk,  or  managing 
agent;  or,  if  none  of  the  aforesaid  officers  can  be  found,  by  a  copy  left 
at  the  office  or  usual  place  of  business  of  such  corporation,  with  the 
person  having  charge  thereof;  and  if  such  corporation  i's  a  railroad  com- 
pany, whether  foreign,  or  created  under  the  laws  of  this  state,  and 
whether  the  charter  thereof  prescribes  the  manner  and  place,  or  either, 
of  service  of  process  thereon,  the  summons  may  be  served  upon  any 
regular  ticket  or  freight  agent  thereof;  or,  if  there  is  no  such  agent, 
then  upon  any  conductor,  in  any  county  in  this  state  in  which  such 
railroad  is  located,  or  through  which  it  passes ;  but  if  the  defendant  is 
an  incorporated  river  transportation  company,  whether  organized  under 
the  laws  of  this  or  another  state,  the  service  of  a  summons  may  be 
upon  the  master,  or  other  chief  officer,  of  any  df  its  steamboats  or 
other  craft,  or  upon  any  of  its  authorized  ticket  or  freight  agents,  at  any 
port  where  it  transacts  business.     [65  v.  116,  §66:76  v.  145,  §  lo.] 

Sec.  5045.  When  the  defendant  is  an  insurance  company,  and  the 
action  is  brought  in  a  county  in  which  there  is' an  agency  thereof,  the 
service  may  be  upon  the  chief  officer  of  such  agency.     [51  v.  57,  §  67.] 

Sec.  5046.  When  the  defendant  is  a  foreign  corporation,  having  a 
managing  agent  in  this  state,  the  service  may  be  upon  such  agent. 
[51  V.  57,  §  68.] 

Sec.  5047.  When  the  defendant  is  under  the  age  of  fourteen 
years,  the  service  must  be  upon  him,  and  also  upon  his  guardian,  or  his 
father;  or,  if  neither  his  guardian  nor  his  father  can  be  found,  then  upon 
his  mother,  or  the  person  having  the  care  of  such  infant,  or  with  whom 


8««  Appeadlz. 


See  Appendix. 


Sec  Appeadlz. 


\  iiOIS.  A  defendant  pleading  to  the  action  enters  his  appearance,  and  is  estopped  from  deny- 
ing the  service  of  proces;.     Kvans  v.  Jles,  7  O.  S.  23;<;  A$emathy  v  jMtt'more^  19  U,  286. 

He  aUo  waives  all  objection  to  legality  of.  and  defects  in,  process.  Heighviay  v.  PtntfieifiM, 
16  O.  7S5  :  ffarrintr'fH  v.  //ratA,  15  O.  4»3,  4H-;  BuclcinfhamyiMcCracirn  2  O.  S.  287. 

Wiiat  acts  considered  an  appearance  in  error.     Hammond  v.  Hamtnond,  21  O.  S.  620;  C.  C. 


The4)arties  may  waive  process  and  appear  in  court. 
O.  27». 


Mason  v.  Etnbree^  5  O.  277.    And  see  S 


Process  against,  and  service  thereof  on,  the  husband  alone,  in  an  action  to  foreclose  a  mortgaftc 
signed  by  husband  and  wife,  does  not  effect  her  appearance.  Mc Arthur  v.  Franklin,  15  O. 
S.  4t». 

The  appearance  of  a  defendant  in  court  to  give  notice  of  appeal,  is  an  appearance  lo  the 
action.     Fee  v.  Big  S.  I.  Co..  13  O.  S.  563. 

Whether  an  irregularity  in  the  service  of  process  is  waived  or  cured  by  the  subsequent  appear- 
Since  of  one  partner,  and  his  retainer  of  an  attorney  on  the  part  of  the  firm,  ^uttre.  Whitman 
T.  Keith,  IJ  O.  S.  134,  147. 

A  motion  to  strike  the  papers  from  the  files  is  an  appearance.  Mahotnt  v.  Marshall.  29  O. 
S.  611. 

A  motion  to  vacate  a  judgment  upon  the  ground  of  alleged  irregularity  or  error,  outside  of 
the  question  of  jurisdiction,  constitutes  an  appearance  ;  but  not  so  if  motion  based  on  an  alleged 
want  of  Jurisdiction.     Marsden  v.  Soper,  11  O.  S.  603. 

A  niniion  to  vacate  or  modify  a  judgment  is  an  appearance  from  that  time.  Watton  v.  Paine. 
2.5  ()   S.  340. 

Obtaining  leave  to  answer  effects  an  appearance.     Brundage  v.  Biggs.  25  0-  S.  652. 

Filing  a  bill  of  particulars  of  a  set-off  in  an  action  before  a  justice  of  the  peace  constitutes  a 
voluntary  appearance.     God/red  v.  God/red.  30  O.  S.  53. 

\  .'i014.  When  service  is  made  upon  a  subordinate  officer,  it  must  appear  from  the  return  that 
the  chief  officer  of  the  corporation  could  not  be  found.  When,  "  by  a  copy  left  at  the  office,  or 
usual  place  of  business  of  such  corporation,  with  the  person  having  charge  thereof,"  it  must 
show  that  none  of  the  specified  officers,  neither  chief  nor  subordinate,  could  be  found  in  the 
county.      Fee  v.  Big  S.  I.  Co.,  13  O  S,  fifiS. 

In  :ne  case  of  a  defunct  corporation,  service  upon  the  members  of  its  last  acting  board  of 
directors  is  sufficient.     H'amer  v.  Callender,  20  O.  S.  1*J0. 

I  504r>.    See  Sections  <>477.6479  for  kindred  provisions. 

9  5fM6.  What  constitutes  a  "  mana»;ini:  agent  "  within  the  meaning  of  this  sectios.  Atn.  Em 
Co.  v.  Johnson,  17  O.  S.  641.    See  section  64S0. 
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he  lives;  if  neither  of  these  can  be  found,  or  if  the  defendant  is  a  minor 
OYcr  fourteen  years  of  age,  service  upon  the  defendant  alone  shall  be 
sufficient;  and  the  manner  of  service  may  be  the  same  as  in  the  case  of  *•**••*•• 
adults.     [51  V.  57,  §  69.] 

SUBDIVISION    II.       CONSTRUCTIVE  SERVICE. 

Sec.  6048.     Service  may  be  had  by  publication  in  either  of  the  when  service  by 

following  cases  :  publication  may 

-•»•  iji*t  1-ti  1  »"*  made. 

1.  In  actions  under  the  first  three  sections  of  the  last  chapter,  when  Am.  87  V.  aas- 
the  defendant  resides  out  of  the  state,  or  his  residence  can  not  be  ascer- 
tained. 

2.  In  actions  to  establish  or  set  aside  a  will,  when  a  defendant  resides 
out  of  the  state,  or  his  residence  can  not  be  ascertained. 

3.  In  actions  in  which  it  is  sought  by  a  provisional  remedy  to  take, 
or  appropriate  in  any  way,  the  property  of  the  defendant,  when  the 
defendant  is  a  foreign  corjKjration,  or  a  non-resident  of  this  state,  or  the 
defendant's  place  of  residence  is  unknown,  and  in  actions  against  a 
corporation  incorj)orated  under  the  laws  of  this  state,  which  has  failed 
to  elect  officers,  or  to  appoint  an  agent,  upon  whom  service  of  summons 
can  be  made,  as  provided  by  section  five  thousand  and  forty-four,  and 
which  has  no  place  of  doing  business  in  this  state. 

4.  In  actions  which  relate  to,  or  the  subject  of  which  is,  real  or  per- 
sonal property  in  this  state,  when  a  defendant  has  or  claims  a  lien 
thereon,  or  an  actual  or  contingent  interest  therein,  or  the  relief 
demanded  consists  wholly  or  partly  in  excluding  him  from  any  interest 

therein,  and  such  defendant  is  a  non-resident  of  the  state,  or  a  foreign  i 

corporation,  or  his  place  of  residence  can  not  be  ascertained.  ■ 

5.  In  actions  against  executors,  administrators,  or  guardians,  when 

the  defendant  has  given  bond  as  such  in  this  state,  but  at  the  time  of  • ) 

the  commencement  of  the  action  is  a  non-resident  of  the  state,  or  his 
place  of  residence  can  hot  be  ascertained. 

6.  In  actions  where  the  defendant,  being  a  resident  of  this  state, 
has  departed  from  the  county  of  his  residence,  with  intent  to  delay  or 
defraud  his  creditors,  or  to  avoid  the  service  of  summons,  or  keeps 
himself  concealed  with  like  intent. 

7.  When  a  defendant  in  a  petition  in  error  has  no  attorney  of 
record  in  this  state,  and  is  a  non-resident  of  and  absent  from  the  same, 
or  has  left  the  same  to  avoid  the  service  of  summons  in  error,  or  so  con- 
ceals himself  that  such  process  can  not  be  served  upon  him. 

8.  In  an  action  or  proceeding  under  chapter  six,  division  four,  of  this 
title,  or  to  impeach  a  judgment  or  order  for  fraud,  or  to  obtain  an  order 
of  satisfaction  thereof,  when  a  defendant  is  fc  non-resident  of  the  state. 

In  any  such  case,  when  the  residence  of  a  defendant  is  known, 
it  must  be  stated  in  the  publication;  immediately  after  the  first 
publication,  the  party  making  the  service  shall  deliver  to  the  clerk 

i  3(M8.  A  lunatic  defendant  may  be  brought  into  court  by  publication.  Sturges  v.  Loneiuorik, 
1  O.  S.  S44.  8«e  Appendis. 

To  authorize  aervice,  under  the  third  clause  of  the  section,  on  a  non-resident,  he  must  have 
propertj*.  or  debts  owing  to  him,  within  the  state,  and  the  relief  sought  must  consist  in  taking, 
by  provtMonal  remedy,  or  by  appropriating,  in  some  manner,  such  properly  or  debts.  Witliams 
V.   tVtltoH,  28  O.  S.  .451. 

JuriwlictioD  may  be  acquired  under  this  section,  in  an  action  for  the  recovery  of  money 
azAinM  a  non-resident  of  the  state,  having  property  in  this  state  sought  to  be  taken  by  attach- 
ment     \<a'l  BTk  »/  AT.  L.  V.  /..  5.  &•  .)/:  S.  R.  Co..  21  O.  S.  Wl. 

A  personal  judgment,  in  an  action  to  foreclose  a  mortgage,  can  not  be  rendered  against  a  non- 
resident defendant  who  has  been  served  by  publication  under  this  section!  Wood  v.  StaMbeny, 
1\  O   S.  \*2.  ^   ^ 

If  the  court  has  neither  jurisdiction  of  the  subject  matter,  nor  of  the  person,  by  personal  serv- 
ice Ml  the  state,  or  appearance,  iu<  proceedings  arc  void.  Httton  v.  Plainer,  13  O.  209 ;  Amiit  v. 
ArttJt,  15  O.  Si;  Danitts  v.  Slevtns,  19  O.  222,  ffl«. 

Rifht  of  administrator  to  subject  lots  held  by  different  owners  lo  the  payment  of  the  debts  of 
the  intcAtaie,  and,  some  of  the  owners  being  nnn-residenis  of  the  state,  to  bring  in  the  non-resi- 
dctits  by  publication.     Catkins  \./«knscn,'2Q  O.S.':l^iQ. 

A  fintians  tb*t  notice  has  bccD  given  non-resident  defendants  by  publication,  accordiug  to  law^ 
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copies  of  the  publication,  with  the  proper  postage,  and  the  clerk 
shall  mail  a  copy  to  each  defendant,  directed  to  his  residence  named 
therein,  and  make  an  entry  thereof  on  the  appearance  docket ;  and 
in  all  other  cases,  the  party  who  makes  the  service,  his  agent  or  at- 
torney, shall,  before  the  hearing,  make  and  file  an  affidavit  that  the 
residence  of  the  defendant  is  unknown,  and  can  not,  with  reasonable 
diligence,  be  ascertained.  \March  9,  1880:  7.7  v.  44.] 
Affidavit  n<ces-  Sec.  5049.  Before  service  by  publication  can  be  made,  an  affida- 
"'y-  vit  must  be  filed  that  service  of  a  summons  cannot  be  made  within  this 

state,  on  the  defendant  to  be  served  by  publication,  and  that  the  case 
is  one  of  those  mentioned  in  the  preceding  section ;  and  when  such  affida- 
vit is  filed,  the  party  may  proceed  to  make  service  by  publication, 
[51  V.  57,  §  71.] 
How  publication  Sec.  5050.  The  publication  must  be  made  for  six  consecutive 
to  be  made.  wccks,  in  a  newspaper  printed  in  the  county  where  the  petition  is  filed; 

or,  if  there  is  no  newspaper  printed  in  the  county,  then  in  a  newspaper 
printed  in  this  state,  and  of  general  circulation  in  such  county ;  if  it 
8.  AC. 964.  be  made  in  a  daily  newspaper,  one  insertion  a  week  shall  be  sufficient; 

and  it  must  contain  a  summary  statement  of  the  object  and  prayer  of 
8.4S.S80.  the  petition,  mention  the  court  wherein  it  is  filed,  and  notify  the  person 

or   persons   thus   to   be  served   wher\  they   are    required  to  answer. 
[51  V.  57,  §  72;  62  v.  66,  §  I.] 
WKen  service  Sec.  5051.     Service  by  publication  shall  be  deemed  complete  at 

proled"' ""'"""'  ^^  ^^^'^  *^^  ^^  '^^^  publication,  when  made  in  the  manner  and  for  the 
„  time  prescribed  in  the  preceding  sections;  and  such  service  shall  be 

proved  by  affidavit.     [51  v.  57,  S  73-] 
Sec.  5052.     When  service  may  be  made  by  publication,  personal 
Perionai  service     service  of  a  copy  of  the  summons  and  petition  may  be  made  out  of  the 
r*c.'SS6r'-     state.     [5.  V.  57,  S  74-1 

Service  of  sum-  Sec.  5052ff.  Whenever  it  shall  be  made  to  appear  to  the  satis- 
when'offi'cer"'"''  faction  of  any  court  of  record  in  this  state<  in  any  action  now  pend- 
asent, or  director  ing,  or  hereafter  to  be  brought  therein,  that  any  one  named  as  a  party 
'"'""■  defendant  is  a  corporation  organized  under  the  laws  of  the  state  of 
Ohio,  owning  or  otherwise  interested  in  real  or  personal  property 
within  the  jurisdiction  of  such  court,  is  a  proper  party  therein,  and 
that  there  is  no  officer,  agent,  or  director  of  such  corporation  within 
the  state  of  Ohio  upon  whom  service  of  summons  in  said  action  can 
be  made,  it  shall  be  lawful  for  said  court  to  authorize  any  person  re- 
siding in  or  out  of  the  state  to  make  service  of  summons  on  such  cor- 
poration by  delivering  to  the  last  kjiown  president,  or  other  chief' 
officer  or  director  of  such  corporation,  a  copy  of  the  summons  therein, 
and  the  person  making, such  service  shall  make  affidavit  thereto,  and 
forthwith  make  return  to  the  clerk.  That  whenever  service  of  sum- 
mons shall  have  been  so  made,  the   said  service  shall  have  the  same 


is  a  Don-resident. 


caa  not  be  collaterally  impeached.  Fffwler  v.  tVkiteman,  2  O.  S.  270:  Irvin  v.  Smith,  17  O, 
226,  24.3:  Boiwll  v.  Skarp,  15  O.  447,  466;  Nrwinan  v.  CinctHnati.  18  O.  323,  3.W;  Morgan  v. 
Bumf  It,  18  O.  535,  i>46:  Jiichards  v.  Skijff',  8  O.  S.  586.  And  sec  Trimble  v.  Longworth,  18  O. 
.S.  431,  439;  Hammond  v.  Davenforl,  16  O.  S.  177. 

In  an  .iction  where  property  is  attached  and  summons  returned  *'  not  served,"  no  time  is  fixed 
by  statute  within  which  service  by  publication  must  be  made;  hence,  where  service  by  publication 
•  was  not  completed  until  eight  months  after  return  of  summons,  it  was  error  to  dismiss  the  actiou 
for  alleged  want  of  jurisdiction  by  reason  of  such  delay.    Backer  v.  Shawkan,  41  ().  S.  271. 

Service  by  publication  can  not  be  made  upon  a  partnership  sued  by  its  firm  name ;  the  only 
mode  of  service  is  that  provided  by  section  5012.     Smith  v.  Hoover,  39  O.  S.  249. 

.  ..  ^  .W-TO.     Notice  by  publication,  if  so  specific  as  to  advise  the  defendants  of  the  nature  of  their 

Set  AppenaiX.         interest  sought  to  be  affected,  is  sufficient.     Gary  v.  May,  16  O.  66. 

What  the  notice  is  presumed  to  have  contained,  when  it  is  found  by  the  court  to  have  been 
given  according  to  law.     Buckanan  v.  Roy,  2  O.  S.  2.'51. 

_^    J  -.  \  .TOSl.     A  copy  of  the  published  notice,  with  the  affidavit  of  one  of  the  publishers  that  it  was 

HCe  Appenaix*         inserted  antl  published  in  the  paper,  as  required  by  the  order  of  publication,  is  sufficient.     Knu 
V.  H^tson,  17  O.  27. 

g  50.')2.  An  affidavit  made  out  of  the  state,  verifying  the  return  of  such  service  of  a  summons, 
miist  be  made  before  a  person  authorized  by  the  code  to  take  depositions.  F/trk  v.  Campan,  31 
O.  S.  04G.     Personal  service,  out  of  the  state,  can  not  be  made  upon  a  non-resident,  in  an  actioo 
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«ffect,  and  shall  be  taken  and  held  as  if  made  upon  said  corporation 
in  this  state  by  personal  service  of  such  summons  upon  the  proper 
officer,  agent,  or  director  of  such  corporation  upon  whom  a  service 
of  summons  is  now  authorized  by  law  to  be  made  in  other  cases 
{^April  2,  1889:  86  V.  172.1 

Sec.  5053.     When  an  heir  or  a  devisee  of  a  deceased  person  is  a  Proceeding*  when 
necessary  party,  and  it  appears  by  affidavit  that  his  name  and  residence  or'det?«e'is''*'' 
are   unknown  to  the  plaintiff,  proceedings  against  him  may  be  had  Snkno«*" 
withoiit  naming  him,  and  the  court,  or  a  judge  thereof,  shall  make  an 
order  respecting  the  publication  of  notice,  but  the  order  shall  require 
not  less  than  six  weeks'  publication.     \March  2,  1882  :  79  v.  27.] 

Sec.  5054.     When  service  has  been  made  on  one  or  more  defend-  Procedure  when 
ants,  but  not  on  all,  the  plaintiff  may  proceed  as  follows :  w/ved""'"  ""'  *" 

1.  If  the  action  is  against  defendants  jointly  indebted  upon  con- 
tract, he  may  proceed  against  the  defendants  served,  unless  the  court 
otherwise  direct. 

2.  If  the  action   is  against  defendants  severally  liable,  he  may, 
without  prejudice  to  his  rights  against  those  not  served,  proceed  against  *'•*<'•  *«*• 
the  defendants  served.     [51  v.  57,  §  77.] 

Sec.  5055.     When  the  summons  has  been  served,  or  publication  i.u  pendem  in 
made,  the  action  is  pending,  so  as  to  charge  third  persons  with  notice  «"='"=■•»'• 
of  its  pendency;  and  while  pending,  no  interest  can  be  acquired  by  See  47  o.  s.  117. 
third  persons  in  the  subject  matter  thereof,  as  against  the  plaintiffs 
title.     [51  V.  57,  §  78.] 


t*.  «  C.  066. 


ti  recover  a  judgment  for  money  only,  to  be  enforced  by  execution.     WiUiains  v.  H'etlon,  'j; 
O.  S.  451. 

Such  service,  where  the  suit  is  for  the  conveyance  of  lands  without  this  state,  will  not  confer 
jurisdiction  over  the  person  so  served.    Ptnn  v.  Hayward,  14  O.  S.  302. 

i,  .W.5S.     A  decree,  under  a  statute  authorizing  proceedings  against  the  unknown  heirs  of    «^^  i.»«*_js_ 
decedents,  held  valid.     Sutlivant  v.  H'eavtr,  10  0.  ^75.  "••  APP**""*. 

}_  .1051.     A  judj^ment  against  defendants  jointly  liable,  part  of  whom  only  were  served,  is  void 
against  the  parties  not   served,  but  voidable  only  as  to  those  served.     Xtwburg\.  Mytishoiver^  See  Appendix* 
2an  S.  617;  Wr*  v.  .VcCaiS/.  aiO.  S.  181.     See  i«i<.e/<iM  v.  ,I/o«/>,  16  O.  271.     But  where  the 
liability  is  several,  the  judgment  is  void  as  to  those  not  served,  and   valid  as  to  tho>e  served. 
l^rititfr  v,  CItmmer,  31  O.  S.  499. 

Where  a  joint  suit  against  all  the  obligors  in  a  bond  is  the  only  remedy  of  the  plaintiff,  it  is 
error  to  render  a  several  Judgment  against  one,  leaving  the  action  to  proceed  against  the  others. 
Auittr  V.  Mams,  23  O.  S.  643. 

This  section  authorizes  a  judgment  against  such  joint  contractors  as  have  been  "served" 
with  summons  in  the  .iction,  in  tnose  cases  only  where  the  action  was  commenced  by  the  hting 
of  a  petition  and  the  issuing  of  a  summons  against  all  of  the  joint  contractors.  Bazelt  v.  /ii'li  htr, 
■iX  I).  ••>.  i)7i 

i  aor^a.    The  purchase  of  the  subject-matter  of  a  suit,  as  against  the  plaintiff,  is  a  nullity.    Lud'  „ 
iirov.  A-/rfrf,3  0.  541.  »•«  Apf«««l». 

A  conveyance.  Pendente  lite,  is  good  between  the  parlies  to  the  conveyance,  but  can  not  vary 
the  rights  of  the  litigants.     Sennet  v.  ly/Uiams,  S  O.  461. 

To  authorize  the  application  of  the  rule,  the  prosecution  must  be  close  and  continuous.  Trim- 
He  V.  Bocthh}/,  14  O.  lOH:  Fox  v.  Rtcder,  28  O.  S.  181. 

The  doctrine  of  lis  /tenden'i  does  not  apply  to  negotiable  paper  before  due.  Stone  v.  Elliott, 
11  O.  S.  Z\l;  Hoive  v.  Uartness.  II  O.  S.  4»!i,  «6. 

Nor  does  it  apply  to  a  party  in  interest  who  is  not  made  a  party  to  the  suit.  Irrin  v.  Smith, 
17  O.  2-26;  GibUr  v.  TrimHe,  14  O.  32;». 

The  rule  properly  applies  where  the  object  of  the  suit  is  to  recover,  specifically,  a  described 
piece  of  real  estate,  or  toaffect  the  title.     /i,tmlin  v.  lirvans,  7  O.  I  pt.  161,  164. 

A  party  having  title  to  land  under  decree  in  chancery  conveyed  in  good  failh  before  citation 
on  error  served — reversal  of  decree  did  not  divest  the  purchaser's  lille.  Taylor  v.  Boyd,  3  <). 
838.     See  l.udlm.'  V.  Kidd,  :t,  O.  .Ml. 

Petition  to  charge  equitable  interest  in  lands  to  satisfy  .i  judgment,  a  lis  pendens,  although  such 
jtidgment  was  afterwards  reversed,  but  re.obtained.  Stoddard  v.  Myers,  8  O.  203.  Sec  also 
Cib/'On  V.  Dougherty,  10  <).  S.  :(B.5. 

Service  of  summons  by  a  person  appointed  by  a  sheriff  for  that  purpose,  without  indorsing  bis 
authority  thereon,  does  not  charge  tnird  persons  with  notice  of  pendency  of  the  action.  Barry 
V.  Havey,  30  O.  S.  344. 

An  appearance  efifected  by  obtaining  leave  to  answer  is  sufBcient  to  charge  third  persons  with 
notice.     Brundafe  v.  Biggs,  2,5  O.  S.  652.  • 

What  proceedings  for  alimony  will  operate  to  prevent  alienation /fn^^M/« /rY^  Tolerton  y. 
Milliard,  30  O.  S.  579. 

A  bill  in  chancery  to  subject  an  equitable  interest  in  land,  not  showing  a  judgment  and  that 
there  was  no  property  to  satisfy  it.  did  nut  prevent  the  assignment  of  such  equity  to  a  third  per* 
«on,  pending  the  suit.     Clark  v.  Strong,  KO.Zll. 

A  debtor  of  an  execution  debtor,  after  service  o(  the  order,  in  proceedings  in  aid  of  execution, 
can  not  discharge  himself  by  paying  the  execution  debtor.  Vuion  Bank  of  Rochester  v.  Vnion 
Sank  o/ Sandusky,  i:- OS.  IM. 

When  a  creditor's  bill  not  a  lis  pendens  aeainst  one  who  purchased  under  .i  »uperior  hen  not 
questioned  in  the  creditors  suit.     Portrry.  Bar^lt^y,  Mi),  S.  bi&.  ,    ^, 
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t  5ec-  50S6.  »nxcn  any  part  of  real  property,  the  subject  matter  of 
3Xt  jctxon.  3  ^'!^"**  in  any  county  or  counties  other  than  the  one  in 
■w-^:«.-a  3e  ictacn  is  brought,  a  certified  copy  of  the  judgment  in  such 
AHicc  niost  be  recorded  in  the  recorder's  office  of  such  other  county 
-»r  ,--^\:snesv  before  it  shaH  operate  therein  as  notice  so  as  to  charge 
:ii^i  per^ns.  as  provided  in  the  preceding  section ;  but  it  shall  oper- 
ate as  such  nodce,  without  record,  in  the  county  where  it  is  rendered; 
but  ±is  section  shall  not  apply  to  actions  or  proceedings  under  any 
rhidi  docs  not  require  such  record.     [51  v.  57,  §  79.] 


CHAPTER  7. 


PLEADINGS. 


Subdivision         I.  P/eaJing-  ingenerai. 

Subdivision        It.  Petition. 

Subdivision      III.  Demurrer. 

Subdivision      IV.  Answer  and  crott-^etiUon, 

Subdivision       V.  Reply. 

Subdivision      VI.  General  rules. 

Subdivision    VII.  Mistakes  and  amendments. 

Subdivision  VIII.  Motions. 
Subdivision  I. 
Sbction  I  Section 

8057.  What  forms  and  rules  to  govern.  1 5059.  What  pleadings  are  allowed. 

1068.  What  pleadings  are  ;    fictions  abolished,  j 
etc.  I 


Subdivision  II. 


S060.  What  the  petition  must  contain. 


5062. 
6063. 
6064. 

6066. 


6070. 
5071. 


6072. 

6073. 


Causes  of  demurrer  to  petition. 

When  demurrer  must  be  specific. 

Objection  may  be  taken  by  answer;  when 
waived. 

Procedure  when  causes  of  action  are  mis- 
joined. 


I  6061.  Each  cause  of  action  to  be  numbered. 
Subdivision  III. 

5066.  Defendant  may   demur  to  part,  and  att* 

swer  part. 
6067.  Dcfend.int  may  demur  to  the  reply. 
606S.  Plaintiff  may  demur  to  answer  generally. 
5069.  Causes  of  demurrer  to  answer demanduut 
relief. 


Subdivision  IV. 


What  the  answer  must  contain. 

May  contain  different  defenses,  counter- 
claims, or  set-off's. 

What  is  a  counterclaim. 

Costs -not  recoverable  in  subsequent  suit 
on  counterclaim  or  set-off*. 

New  party  to  be  made,  if  necessary. 


5075.  What   is  a  set-off",  and  when   it    can   be 
pleaded. 

6076.  New  party   to  be  made,  if  necessary   t» 

decision  of  set-off. 

6077.  When  cross  demands  are  to  be  deemed 

compensated. 
5078.  Answer  of  guardian  and  attorney ;  what 
to  contain. 


Subdivision  V. 
6079.  Reply,  when  to  be  filed,  and  what  to  con- 1 
tain.  I 


Subdivision  VI. 


6080. 
0081. 


6082. 
6083. 


5085. 
6086. 

6087. 

5088. 

5089. 

5090. 

5091. 
6092. 
«098. 


Pleadings  to  answer  asking  relief.  I  5094. 

What  allegations  are  deemed  to  be  true,  > 

and  what  denied.  5095. 

What  It,  a  material  allegation.  I  5096. 

Presumption   of  law,   etc.,  need   not   be  '  5097. 

pleaded.  .=K)9.S, 

Copies  may  be  substituted  for  lost  plead-  |  5099. 

ings. 
When  copies  to  be  filed  with  pleadings,      i  5100. 
What  is  a  sufficient  pleading  upon  instru-  .  6101. 

ment  for  payment  of  money  only,  5102. 

What   matter    may   be   stricken   from    a  !  5103. 

pleading.  5104. 

Allegations    may    be  made    definite    by  !  5105. 

amendment.  5106. 

A  counterclaim  oi^  set-off   may   be   made 

the  subject  of  a  separate  action.  ,  5107, 

How  a  judgment  to  be  pleaded  and  prov-  {  5108. 

ed.  5109 

How  conditions  precedent  to  be  pleaded. 
Privnie  statutes,  !  5110. 

Libel  and  slander.  | 


What  defendant  in  such  action  may  allege 

and  prove. 

How  real  property  to  be  described. 

Pleadings  to  be  liberally  construed.. 

Rule-days  for  pleadings. 

Rule-day  may  be  extended. 

Inicrro^atories  may  be  annexed  to  a 
pleading. 

When  interrogatories  to  be  answered. 

How  answers  to  interrogatories  enforced. 

Pleadings  to  be  subscribed  and  verified. 

When  verification  not  required. 

When  one  of  several  parties  may  verify. 

What  is  a  sufncient  affidavit. 

What  is  a  sufficient  verification  by  a  non- 
resident. 

Affidavit  to  he  signed  and  certified. 

To  what  the  vcrincalion  does  not  apply. 

When  affidavit  may  be  made  by  agent  of 
attorney. 

Pleading  not  an  admission  of  fact  in  a» 
other  proceeding. 
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Subdivision  VH. 


Bill.  Plaintiff   may    amend     petition    without 
leave,  berore  aoswer. 

5112.  When    amendment    may  be   made  aAer 

demurrer  filed. 

5113.  When  a  party  may  plead  after  demurrer. 

5114.  Certain  amendments  may  be  made  at  any 

time. 


5115.  What  errors  and  defects  are  immateriaL 

5116.  Amendment  after  demurrer  sustained. 
6117.  Further  time  for  trial  after  amendment. 

5118.  When  a  party  may  be  sued  by  a  fictitious 

name. 

5119.  Supplemental  pleading;  when  to  be  filed. 

5120.  When  actions  may  be  consolidated. 


Subdivision  VIII. 


5121.  What  is  a  motion. 

5132.  When  several  objects  may  be  included 

therein. 
513S.  Notice  of  motion — what  to  contain. 


5124.  Who  may  serve  notices. 

5125.  How,  and  upon  whom,  service  to  be  made. 

5126.  When  notice  not  required. 


SUBDIVISION    I.       PLEADING   IN   GENERAL. 

Sec.  5057.     The  forms  of  pleading  in  civil  actions  in  courts  of  what  forms  and 
record,  and  the  rules  by  which  their  sufficiency  shall  be  determined,  rules  to  govern 
are  those  prescribed  in  this  chapter.     [51  v.  57,  §  83.]  8.*c,w*8. 

Sec.  5058.     The  plej^dings  are  the  written  statements  by  the  par^  what  pleadings 
ties»  of  the  facts  constituting   their  respective    claims  and  defenses ;  "he'd**etc!"*  ******* 
all  fictions  therein  are  abolished;  and  the  title  of  a  cause  shall  not  be 
changed  in  any  of  its  stages,  except  when  the  defendant  prosecutes  ^  t«*^ 
error.     [51  v.  57,  §§  82,  115,  116.]  8.*c.»84. 

Sec.  5059.    T 

1.  Petition. 

2.  Demurrer. 

3.  Answer;   which,  when  affirmative  relief  is  demanded  therein, 
may  be  styled  cross-petition. 

4.  Reply.    [S4  v.  91,  §  84.] 


The  only  pleadings  allowed  are — 


What  pleadings 
are  allowed. 

See  ippendlz* 
8.AC.9«8. 


SUBDIVISION    II.       PETITION. 

Sec.  5060.     Tlie  first  pleading  on  the  part  of  the  plaintiff  shall  be  What  the  petition 
the  petition,  which  must  contain—  ^sr""*"" 

1.  The  name  of  the  court  and  the  county  in  which  the  action  is    "  "*** 
brought,  and  the  names  of  the  parties,  followed  by  the  word  *'Peti- 
.tion." 

2.  A  statement  of  the  facts  constituting  the  cause  of  action,  in 
c^dinary  and  concise  language. 

I  6067.  Pleadings  must  be  construed  as  meaning  what  is  generally  understood  by  ordinary 
langnage,  and  hence  there  can  be  no  established  technical  mode  of  stating  a  cause  of  action  or 
defense.     Trut.  See.  16  v.  Od/tn,  8  O.  S.  295. 

The  common  law  rules  as  to  the  construction  and  sufficiency  of  pleadings  are  abrogated;  but 
those  in  accordance  with  the  rules  of  the  code,  are  still  applicable.     /^. 

The  rule  of  the  common  law  that  pleadings  are  to  be  construed  most  strongly  against  the 
pleader  is  abrogated.     //«//  t.Pletine,  14  O.  S.  417,  422. 

That  construction  will  not  be  given  to  a  pleading  which  wilt  make  it  a  vain  effort  to  establi<ih 
the  law  by  averment,  or  to  aver  a  conclusion  contrary  to  law.     D/voss  v.  Gray^  22  O.  S.  159,  170. 

When  the  facts  set  out  in  the  petition  entitle  the  plaintiff  to  judgment,  it  is  immaterial  what 
the  form  of  the  action  would  have  been  at  law.    Jones  v.  Tt'mtnons,  21  O.  S.  596,  603. 

I  ^^^  An  answer  admitting  the  case  made  in  the  petition,  and  joining  in  the  prayer  for 
relief,  is  an  answer,  within  the  meaning  of  the  code,  entitling  the  respondent  to  set  up  and  claim 
therein  relief  by  way  of  cross-petition.     Bradford  v.  Andrews,  20  O.  S.  209,  221. 

I  5060.     Objection  to  defects  extending  only  to  the  mode  of  statement  must  be  taken  by  motiun   g.^  .  ., 

S^fuUn^mrg  V.  Lybrand,  13  O.  S.  228,  m.  ^*  APP«»fl«. 

Where  the  rules  of  the  common  law  require  that  the  facts  which  constitute  a  cause  of  action 
shall  be  set  forth  in  the  declaration^  they  may  be  applicable  to  a  petition  :  but  the  common  law 
raiev  m-ith  respect  to  the  language  to  be  used  are  inapplicable.  Trus.  Sec.  16  v.  Odtin,  8  O.  S. 
astt.  297. 

WhaE  would  hare  been  a  good  cause  of  action  to  sustain  an  original  bill,  is  a  good  cause  of 
af  tion  under  the  code.     i*i»^  v.  Mul/ord,  17  O.  S.  484. 

Indcfinitcncss  and  uncertainty  of  a  pleading  can  not  be  remedied  or  taken  advantage  of  by 
4naurrer — the  remedy  is  by  motion.  Union  Bank  of  MassiUon  v.  BeH,  14  O.  S.  200,208; 
Twits    School  Sec  16.  r.  Odlin,  8  O.  S.  208. 

A  staiemcnt  of  irreparable  injury  in  a  petition  must  set  forth  the  facts.  The  mere  allegation 
that  the  injury  will  be  irreparable  is  not  sufficient  on  demurrer.  I'an  If^eri  v.  Webster^  31  O. 
S.420. 

A  dt/ectrv*  statement  of  the  cause  of  action  is  not  a  cause  for  reversal  of  the  judgment,  if  the 
facts  stated,  when  «'<'// stated,  constitute  a  cause  ol  action.  Bethel  v.  IVoodworth,  11  O.  S.893: 
y^mngstovfrn  v.  Moore,  ^  O.  S.  133.     A  petition  defective  for  want  of  a   materiai*  averment  id 
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f^ACf 


3.     A  demand  of  the  relief  to  which  the  party  supposes  himself  enti- 
tled ;  if  the  recovery  of  money  is  demanded,  the  amount  shall  be  stated; 
and  if  interest  is  claimed,  the  time  for  which  interest  is  to  be  computed 
shall  be  also  stated.     [51  v.  57,  §  85.] 
Each  cause  of  Sec.  5061.     When  the  petition  contains  more  than  one  cause  of 

beriTd  '°  ***  """*  action,  they  shall  be  separately  stated  and  numbered.     [51  v.  57,  §  86.] 


S.AC.978. 


SUBDIVISION    III.       DEMURRER. 


Causes  of  demur-     Sec.  5062.    The  defendant  may  demur  to  the  petition  only  when 
rer  to  petition.      Jt  appears  on  its  face  either — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defend- 
ant, or  the  subject  of  the  action. 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

cured  by  such  averment  in  the  nnswcr  or  reply.  Erwin  v.  Shaffer^  9  O.  S.  43;  Dayton  Ins.  Co. 
V.  Keliy,  1>4  U.  S,  ;M5,  a">7. 

The  objection  (hat  the  petition  does  not  state  facts  sufficient  to  constitute  a  good  cause  of 
action  may  be  taken  on  error,  as  well  by  motion  in  arrest,  or  by  demurrer.  TrinthUv.  Doty^  16 
O.  S.  118.128. 

A  petition  is  bad  in  form  which  seeks  both  to  afiirm  a  contract  and  to  set  it  aside.     lb.  129. 

A  pleading  containing  inconsistent  statements  should  be  construed  against  the  pleader.  Mtc. 
S.  b*  B.  Ass.  V.  O'Connor,  -m  O   S.  6SI.  G55. 

The  petition  must  contain  a  cause  of  action  in  favor  of  the  plaintiff.  Weidnerv.  Rankin,  26 
O.  S.  522. 

In  personal  actions,  as  a  general  rule,  the  day  named  in  the  pleadings  is  immaterial.  Hough 
V.  Young,  1  O.  5(M. 

The  prayer  does  not  alone  determine  the  character  of  the  action,  which  depends  as  well  upon 
the  case  made  or  facts  stated  in  the  petition.  Hffd  v.  Reed,  25  O.  S.  \'i'l ;  Corry  v.  Caynor,  21 
O.  S.  277,  280. 

Alternative  relief  may  be  prayed  for  and  granted.     CadwaUaderv.  Gran.  Alex.  Soc.  11  U.  292." 

fi^.  i  Ahm  ^  '^''     ^''^^  *^*  plaintiff  has  but  one  cause  of  action,  the  facts  can  not  be  subdivided  so  ai 

S©C  AppCBdnt,       to  present  fictitiously,  as  might  have  been  done  under  common  law  pleading,  two  or  more  causes 
of  action.     Hturgrs  v.  Burton,  8  O.  S.  215;   Ft-r^uson  v.  Cilbert,  16  O.  S.  H8. 
.    ;    ■?.  '  Where  two  causes  of  action  arc  properly  joined,  but  not  separately  stated  and  numbered, 

objection  can  only  be  made  by  motion  filed  before  answer.     Mchinneyv.  Jl/cA'tMMey,iiO.  S,423. 
I'     ^  The  causes  of  action  required  to  be  separately  stated  are  such  as,  by  law,  entitle  the  plaintiff 

^  .  to  separate  actions.     Stttrgrs  v.  Burton,  ^  O.  S.  215,  219. 

*  A  pleading  in  which  two  or  more  causes  of  action,  or  two  or  more  defenses,  are  set  up,  but  not 

separately  staled   and  numbered,  is  not  for  that   reason  demurrable.  The  irregularity  can  be 
''  reached  only  by  motion,     flart/ord  Tp.  v    Bennett,  10  O,  S.  441. 

Allegations  of  new  matter  in  an  answer  without  merit  as  matters  of  defense,  should  be  stricken' 
>■•-'  out  as  irrelevant,  and  do  not  entitle  the  plaintiff  to  a  motion   to  separately  state  and  number 

'   ■  defenses.     Ridenour  y.  Mayo,'i»  O.fy.  \:^^. 

■'.■  In  a  petition  for  fraud  in  selling  plaintiff  sheep  with  foot-rot,  there  was  a  statement  that  the 

plaintiff  turned  them  into  a  field  with   his  other  sheep*  which   became  affected,  and  his  pasture 
was  injured :  Held,  that  this  was  the  statement  of  one  cause  of  acti<in,  with  averments  of  special 
X  '^   -       -  damages,  which  averments  were  not  irrelevant  matter.     li'iLox  v,  McCoy,  21  O.  S.  (iV>. 

J*'  ,   , 
/^  95062.     What  is  admitted  by  filing  a  demurrer.     Busk  v.  Critr/t_^e/d,  &0.  \(i&. 

tice  Appendlz*         X  demurrer  admits  the  trutn  of  the  allegations  of  the  pleading  demurred  to.     Hance  v.  Tfair^ 
>7  '    ■  25  0.  S.  349. 

W.  But  only  such  averments  as  are  well  pleaded.     Dawson  \.  Dawson,  25  O.  S.  449;  Evans  w. 

Jnstine,    CO.  117  ;  Peterson  v.  Roach,  32  O.  S.  375 ;  Fittsburg,  C.  &* St.  L.  R.  Co.  v.  Moore^  33 O. 

S.  381. 

It  does  not  admit  the  truth  of  mere  conclusions  of  law,  nor  of  allegations  of  fact  which  are 

repugnant  to,  or  inconsistent  with   each  other.     Feterson  v.  Roach,  32  O.  S.  374;  Fittsburg,  C. 

&*  St.  L.  R.  Co.  V.  Moore,  33  O.  S.  384. 
While  a  general  demurrer  admits  the  truth  of  facts  as  stated  in  a  pleading,  the  correctness 

of  legal  conclusions  therein  averred  is  not  thereby  conceded.     Afiichet/v.  Treas.  Franklin  Co. 

25  0    S.  143,  153. 
fr>  Nor  the  correctness  of  mere  conclusions  drawn  from  the  facts.     H.  fy*  R.  H.  Co.  v.  C.  H.  &* 

V -r  ■  ■^.  E.  Co.,  29  O.  S.  341,  345. 

fy.   :'* .  Whether,  on  demurrer  to  the  petition,  the  plaintiff  can  claim   that   the  defendant  is  estopped 

ftvi-  jr  from  taking  advantage  of  facts  which  he  avers  in  his  petition,  query,  Ewtng  v.  MiXairy,  20  O. 

tt^,      :  S.  315,  822. 

L*rt-^    -  When  pleading  over  waives  dcmu:rer  previously  filed.     Calvin  v.  State,  12  O.  S.  60;  Sha- 

t'"\'  c  mokin  Bankv.  Street,  Ifi  O.  K.  1  ;   i'ore  v.  n'ood/flrd,':'J  O.  S.  245. 

[  u     .  upon  a  demurrer,  the  con»t  will  view  the  whole  record,  and  give  judgment  to  the  party  who 

f-.K'  *  appears  entitled  thereto.      7'rott  v.  Strchett,  hi  O   S.  241,  244. 


!'■■ 

''""■.. 


Judgment  will  be  given  against  the  party  whose   pleading  was  first  defective  in   substance. 
If.  24 


^,*  JC.  244 

;-'Tt  It  is  the  office  of  a  motion,  and  not  a  demurrer,  to  make  a  pleading  more  definite  and  certain. 

-»^^-  Ev€r$tt\,  ir«^»//V^,  30O.  S.  .'tOH. 

A  general  demurrer  should  be  overruled  where  one  of  the  counts  in  the  pleading  is  good. 
Shamokin  Bank  v.  Street.  16  O.  S.  1,7;  Shrcyer  v.  Richmond.  16  O.  S.  455 ;  Spicer  v.  Ciselman, 
■■'ji"  15  O.  338;  Kentv,  Bierce,  6  O.  336;  Carter  v.  Longworth,  4  O.  £84. 

'i-t  ,  Cases  on  demurrer  may,  in  the  discretion  of  the  court,  be  heard  out  of  the  order  in  which  they 

*  atand  on  the  trial  docket.     Smiths.  Ex.  Bank  of  Pittsburg,'liiO.%.\^. 

■^^-  Where   the  peiuion,  on   demurrer,  is  deemed  insufficient,  it  is  not  error  to  render  final  judg- 
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3.  That  there  i.s  another  action  pending  between  the  same  parties, 
for' the  same  cause. 

4.  That  there  is  a  misjoinder  of  parties  plaintiff. 

5.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

6.  That  several  causes  of  action  are  improperly  joined. 

7.  That  separate  causes  of  action  against  several  defendants  are 
improperly  joined. 

8.  That  the  petition  does  not  state  facts  sufficient  to  constitute  a^-*^'  w«« 
cause  of  action,     ki  v.  57,  §  87.] 

Sec.  6063.     The  demurrer  shall  specify  the  grounds  of  objection  -.vhen  demumr 
to  the  petition ;  and  unless  it  does  so,  it  shall  be  regarded  as  objecting  ">"«  >>«  ipetific 
only  that  the  petition  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  or  that  the  court  has  not  jurisdiction  of  the  subject  matter.  «•  *  C.  »7». . 
[51  V.  57.  §  88.] 

Sec.  5064.     When  any  of  the  defects  enumerated  m  section  five  „. .   ..  , 

7^    ,".    ,     ,  ,        ^  ,       _  .    ,  .  .         .',       Objection  may  be 

thousam  and  Sixty-two  do  not  appear  upon  the  face  of  the  petition,  the  i.iken  by  an»wer; 
objection  may  be  taken  by  answer ;  and  if  no  objection  be  taken  either  g]"*" q^'^'c  ^a. 
by  demurrer  or  answer,  the  defendant  shall  be  deemed  to  have  waived    "  ■•        •    • 
the  same,  except  only  the  objection  to  the  jurisdiction  of  the  court, 
and  that  the  petition  does  not  state  facts  sufficient  to  constitute  a  cause  s.  *  c.  976. 
of  action.     [51  v.  57,  §  89.] 

meat  without  granting  leave  to  amend,  where  leave  is  not  a&ked.  Dtvoss  v.  Gray,  22  O. 
S.  159. 

Where  a  c»«e  is  dismissed  lot  want  of  jurisdiction  of  the  su^ect  matter,  the  court  can  only 
strike  the  case  from  its  docket,  and  can  render  no  judgment  (or  costs.  Morten  v.  McLtary, 
8  O.  S.  205. 

The  omission  of  a  company  suing  under  the  statute,  in  its  firm  name,  to  bring  itself,  by  aver- 
ments, within  the  statute,  is  cause  of  demurrer,     llaskins  v.  Alcott,  IS  O.  S.  210. 

Ic  ifi  a  cause  of  demurrer  to  a  petition  in  an  action  brought  by  two  plaintitTs,  that  the  cause  of 
action  alleged  is  not  joint,  but  several  in  its  character.     StasUrs  v.  Freeman,  17  O.  S.  'Xl%. 

The  defect  in  a  petition,  filed  by  husband  and  wife,  showing  no  cau5;c  of  action  belonging  to 
them  jointly,  may  be  taken  advantage  of  by  demurrer.     Bartges  v.  O' Xetlt,  i:i  O.  S.  ''I. 

One  party  can  not  demur  to  a  petition,  on  the  ground  that  another  party  has  been  improperly 
joined  with  him  as  a  defendant.     Powers  ▼.  Bumcratt,  \t  O.  S.  27:J. 

If  a  sufficient  case  is  stated  against  one  party,  it  is  not  ground  of  deintirrer  by  him  that  another 
party  is  joined,  against  whom  no  cause  of  action  exists.     Cutridge  v.  I'anatta,  27  O.  S.  366. 

Where  there  is  a  demurrer  for  misjoinder  of  parties,  it  matters  not  that  the  petition  makes  a 
good  case  against  some  of  the  parties,  or  against  each  of  them  separately.  Skamokin  Bank  v. 
Strret,  16  O.  S.  1,  8. 

A  demurrer  to  a  petition  on  the  ground  that  there  is  a  defect  of  parties  defendant,  will  He, 
only  where  it  appears  from  the  face  of  the  petition  that  necessary  parlies  defendant  are  wanting. 
Sett  V.  A^.  and  Aftc.  Co/.,  31  O.  S.  l^. 

Where  it  appears  on  the  face  of  a  pleading  that  the  cause  of  action  therein  stated  is  barred 
by  the  statute  of  limitations,  the  bar  may  be  insisted  on  by  demurrer.  S/urges  v.  Burton,  8  O. 
S  215;  McKinnry  y.  Mc Kinney,  V>0.  S.  423;  I'orr  v.  li'ood/ord,'>Q  O.  \^.  2A5,H'd\  HiUiamsv. 
f-'irtt  Pres.  Soc.  Cincinnati,  I  O.  S.  47S;  Bisselt  v.  Jaudon,  1<J  O.  S.  498,  504;  Delaware  Co.  v. 
Andrews,  18  O.  S.  49,  67;  Keithter  v.  Foster,  22  O.  S.  27,  :10. 

The  mere  failure  of  a  petition  to  show  that  the  action  accrued  within  the  period  limited  by 
statute,  is  not  good  ground  of  demurrer.     Huston  v.  Craighead,  2^1  (>.  S,  Ii*M. 

Objection  to  a  pleading,  where  the  fact*,  are  <itated  as  matters  of  belief  only,  can  not  be  taken 
by  demurrer.     Stoutenburg  v.  Lybrand,  13  ().  S.  22S. 

Allegations  or  denials  that  a  party  was.  at  a  particular  time,  the  owner  or  holder  of  a  negoti- 
able promissory  note,  are  not  mere  conclusions  of  law.  As  statements  of  fact  they  may  be 
indehnite.  but  thi*  defect  is  not  subject  of  demurrer.     lb.,   Trus.  Sec.  16  v.  OdUn,  8  O.  S.  '293. 

In  the  absence  of  specific  allegations,  making  a  case  of  unmixed  malice,  such  malice  will  not, 
on  demurrer,  be  presumed.     Frazier-v.  Bwum,  Vl  ().  S.  294. 


\  50t)3.    The  better  practice  in  demurring  on  account  of  the  statute  of  limitations  is  to  slate 
the  ground  of  demurrer  specifically.      I'ore  v,  U'ood/'t/rd,  29  O.  S.  245,  250, 


See  Appendix. 


^  .'5061.     Where  it  appears  in  the  petition,  in  an  action  brought  by  two  plaintiffs,  that  the  cause 
of  action  is  not  joint  but  several,  the  right  to  set  up  such  defense  by  answer  is  not  waived  by  See  AppendlXc 
failure  to  demur.     Ufasters  v.  Freeman,  17  O.  S.  323. 

Objection  to  the  legal  capacity  of  a  married  woman  to  sue  .ilone,  and  to  defect  of  parties,  is 
waived  by  failure  to  answer  or  demur,     //oofi  v,  Piumtncr.  14  <).  S.  418, 

Where  it  appears  upon  the  face  of  the  record  that  the  court  has  no  jurisdiction  of  the  subject 
matter,  the  tailure  to  set  up  the  want  of  jurisdiction  by  plea  is  no  waiver  of  the  objection. 
Steamboat  Gen.  Buell  v.  Long,  IH  O.  S.  521. 

The  court  may  acquire  jurisdiction  of  the  parties  by  their  consent,  but  not  of  the  subject 
matter.  GiUiland  v.  Sellers,  2  O.  S.  223;  Daston  df  iV.  R.  Co.  v.  Marshall,  11  O.  S.  497,  501 ; 
Thompson  v.  Steamboat  Morton,  2  O.  S.  26;  Evans  v.  l!es,  7  ().  S.  233;  Rohn  v.  Dunbar,  18  O. 
5  572. 

The  section  by  analogy,  applies  to  proceedings  in  error,  so  that  if  no  Direction  be  taken  on 
account  of  defect  of  parties,  the  defendant  waives  the  same.     Caimes  v.  Knight,  17  O.  S.  68. 

The  objection  that  a  petition  does  not  state  facts  sufficient  tc  constitute  a  cause  of  .iction  may 
be  taken  advantage  of  at  any  time  before  final  judgment  tn  error  ;  but  if  such  objection  has  not 
been  made  prior  to  filing  the  petition  in  error,  it  should,  in  some  form,  appear  on  the  record  of 
the  reviewing  court  before  the  case  is  heard.     I'oungstoion  v.  Moore,  30  O.  S.  133- 
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DEMURRER. 


5065-5068. 


Procedure  when 
causes  of  action 
are  misjoined. 

8ee  Appendix. 


Defendant  may 
demur  to  part  and 
Answer  part. 

Defendant  may 
demur  to  the 
reply. 

The  plaintiff  may 
demur  to  answer 
generally. 


Causes  of  de- 
murrer to  answer 
demanding  relief. 

8««  Appendix. 


Sec.  5065.  When  a  demurrer  is  sustained  on  the  ground  of  mis- 
joinder of  several  causes  of  action  in  a  petition  or  answer,  the  court, 
on  motion  of  the  party  who  filed  the  pleading,  shall  allow  him,  with  or 
without  costs,  in  it^  discretion,  to  file  several  petitions,  each  including^ 
such  of  the  causes  of  action  as  might  have  been  joined;  and  an  action* 
shall  be  docketed  for  each  of  the  petitions,  and  die  same  shall  be  pro- 
ceeded in  without  further  service.     [51  v.  57,  §  90.] 

Sec.  5066.  The  defendant  may  demur  to  one  or  more  of  the  sev- 
eral causes  of  action  stated  in  the  petition,  and  answer  as  to  the  residue, 
[51  V.  57,  §  9I-] 

Sec  5067.  The  defendant  may  also  demur  to  the  reply,  or  to  a 
separate  traverse  or  avoidance  contained  in  the  reply,  of  a  defense  or 
counterclaim,  on  the  ground  that  it  is  insufficient  in  law,  upon  its  face. 

Sec  5068.  The  plaintiff  may  demur  to  a  counterclaim,  set-off, 
or  defense  consisting  of  new  matter  contained  in  the  answer,  on  the 
ground  that  it  is  insufficient  in  law,  on  its  face. 

Sec  6069.  The  plaintiff  may  also  demur  to  a  counterclaim  or 
set-off,  upon  which  the  defendant  demands  an  affirmative  judgment, 
when  it  appears  on  its  face  either — 

1.  That  the  court  has  no  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon  the 
same. 


fiee  Appendix. 


See  Appendix. 


See  Appendix. 


\  50G6.  A  defendant  can  not  deniur  and  answer  to  the  same  defense  at  the  same  time.  The 
court  will,  in  such  case,  compel  him  to  elect  between  them.  Davis  v.  Ift'ntt,  6  O.  S.  473;  Fenn. 
&»  O.  Cam.  Co.  v.  lVeb6^  9  O.  136 ;  Stocking  v.  Bumttt,  10  O.  137. 

\  50C7.  A  judgment  will  not  be  reversed  for  error  in  sustaininj^  a  demurrer  to  the  reply  when 
the  plaintiff,  on  leave*  files  an  amended  reply,  presenting,  in  addition  to  others,  the  same  issues, 
and  the  case  proceeds  to  trial  and  6nal  judgment  upon  the  issues  thus  presented.  Sag*  v.  SUut*^ 
%K  O.  S.  I. 

Where  a  reply,  which  sets  up  new  matter  sufficient  in  law  to  avoid  the  defense,  is,  on  demurrer, 
erroneously  held  insufficient,  and  the  case  is  finally  di^iposed  of  by  a  finding  against  the  plaintiff 
on  issues  of  fact,  under  which  the  special  matter  in  the  reply  is  not  available  to  the  plaintiff,  the 
error  of  the  court  in  sustaining  the  demurrer  constitutes  a  good  ground  for  reversing  the  final 
judgment  and  awarding  a  new  trial,  unless  the  record  shows  such  error  to  have  been  otherwise 
waived.     Knox  Co.  Bank  v.  Lloyd,  18  O  S.  353. 

A  failure  to  demur  to  a  reply  that  does  not  contain  matter  !(tifficient  to  avoid  a  defense  set  up 
in  the  answer,  is  not  a  waiver  of  the  right  to  object  to  the  stifliciency  of  the  reply,  and  will  not 
affect  the  judgment  to  be  rendered.     Brown  v.  Kroh,  31  O.  S.  41i2. 

g  50G8.  Where,  in  answer  to  a  petition  seeking  equitable  relief,  the  defendant  sets  up  a  partial 
but  not  complete  bar,^  it  is  not  demurrable.     PeebUs  v.  haminger,  18  U.  S.  41*0. 

An  answer  denying  all  material  allegations  in  a  petition  is  good  on  demurrer.  Lnvis  v.  Coul- 
ter. X^O.*^.  ^\. 

Where,  in  answer  to  a  suit  by  a  widow  for  her  distributive  share  of  the  estate,  an  answer  is 
interposed  thai  she  is  barred  by  a  post-nuptial  agreement,  such  answer  is  insufficient,  on 
demurrer,  unless  it  contain  ihc  averment  that  the  provision  made  for  her  was  fair,  reasonable, 
and  equitable.     MHUrs,  Miller,  IGQ.  S.  527. 

The  proper  measure  of  damages  will  be  ascertained  upon  inquiry  without  answer;  and  an 
answer  which  makes  no  other  defense  is  insufficient  on  demurrer.     6/7/  v.  SellSy  17  O.  S.  195. 

The  objection  to  the  sufficiency  of  an  answer  should  be  taken  by  demurrer,  and  not  by  motion. 
Finch  V.  Finch,  10  O.  S.  501. 

A  general  demurrer  to  an  answer  which  contains  new  matter,  and  a  specific  denial  of  cer- 
tain allegations  in  the  petition,  should  be  'overruled  if  the  allegations  denied  are  material  to 
the  plaintiflTs  right  to  recover.     JA  C.  &*  L.  M.  K.  Co.  v.  //«//,  2C  O.  S.  310. 

The  plaintiff  can  not,  without  leave  of  court,  dismiss  his  action  without  prejudice  after  his 
demurrer  to  the  answer  is  overruled.  It  ii  a  final  submission,  unless  leave  is  obtained  to  reply  or 
amend.     Beaumont  v.  Herrick,  24  O.  S.  445. 

Judgment  will  not  be  reversed  for  error  in  refusing  leave  to  reply  after  demurrer  to  the 
answer  is  overruled.  It  is  a  final  submission,  unless  leave  is  obtained  to  reply  or  amend.  Byau- 
mout  V.  Ucrrick,  24  ().  S.  44.".. 

Judgment  will  not  be  reversed  for  error  in  sustaining  a  demurrer  to  an  answer,  where  all  the 
averments  in  it  were  contained  in  an  amended  answer,  on  which  issue  w^s  taken.  Davis  v.  Gray, 
17  O.  S.  330,  336. 

In  what  cases  defendant  entitled  to  benefit  of  admissions  in  the  petition  to  sustain  his  answer 
against  a  general  demurrer.     Ct-bhnrt  v.  Sorrels,  K  O.  S.  4G1. 

A  general  demurrer  to  each  of  the  numbered  paragraphs  in  an  answer  is  not  well  taken,  where 
the  answer,  as  a  whole,  shows  a  valid  defense.  Everett  v.  Wayntire,  30  O.  S.  308;  //.  &*  K.  //. 
Co.  V.  C.  M.  &>  D.  R.  Co.,  2'J  O.  S.  341. 

Upon  a  general  demurrer  to  an  answer  containing  several  distinct  grounds  of  defense,  the 
demurrer  may  he  overruled  if  any  defense  is  sufficient  to  bar  the  action.  Skroyerv.  /Cii/tmoml, 
16  O.  S.  4.M. 

A  general  demurrer  to  an  answer  for  want  of  facts  sufficient  to  constitute  a  valid  defense,  will 
aot  be  sustained  when  the  factum  the  answer,  if  tc^// stated,  would  constitute  a  sufficient  defense. 
Everett  v.  Waymite,  3J  O.  S.  3uii. 
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3.  That  there  is  another  action  pending  between  the  same  parties, 
tor  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in  section 
five  thousand  and  seventy-two.  \ 

5.  That  the  counterclaim  or  set-off  does  not  state  facts  sufficient  to 
entitle  the  defendant  to  the  relief  demanded. 

SUBDIVISION    IV.       ANSWER    AND   CROSS-PETITION. 

Sec.  6070.     The  answer  shall  contain —  what  the  answer 

1.  A  general  or  specific  denial  of  each  material  allegation  of  the  °""'  <=""'»'" 
petition  controverted  by  the  defendant. 

2.  A  statement  of  any  new  matter  constituting  a  defense,  counter-  *•  *  *•  •'*• 
claim,  or  set-off,  in  ordinary  and  concise  language.     [51  v.  57,  §  92.] 

Sec.  5071.     The  defendant  may  set  forth  in  his  answer  as  many  May  contain  dif 
grounds  of  defense,  counterclaim,  and  set-off  as  he  has,  whether  they  counterclaims*"' 
are  such  as  have  been  heretofore  denominated  legal  or  equitable,  or  and  set-offs, 
both :  he  may  claim  therein  relief  touching  the  matters  in  question  in  «iii!  ?  5782. 
the  petinon  against  the  plaintiff,  or  against  other  defendants  in  the  same 

*  .    ,.,  • 

-  . —    .^_ 

\  5070.    This  section  only  requires  that  the  answer  shall  contain  a  "denial  "  of  the  allegations 
that  are  "  controverted  ";  and  where  there  is  any  new  matter,  a  statement  of  it.     It  was  never  S«e  Appendix* 
intended  to  include  acase  when  the  defendant,  admitting  the  case  stated  in  the  petition,  demands 
affirmative  relief  by  way  of  cross- petition.     Bradford  s.  Andmvs,  20  O.  S.  208,  221. 

There  are  three  kinds  of  defense  which' may  oe  set  up  in  the  answer:  1.  Matters  which,  by 
the  common  law,  were  usually  plead  in  bar  of  the  action.  2.  Counterclaim.  3.  Set-off.  Although 
an  answer  may  be  so  unskillfully  drawn  as  not  to  distinguish  between  the  three,  yet  if  the  facts 
show  a  defense  under  either,  the  court  will  not  permit  thp  defendant  to  be  prejudiced  by  such 
failure.     Hiii  v.  Butier,  6  O.  S.  207,  216. 

An  answer  denying  all  wi«/«rr'a/ allegations  in  the  petition,  though  good  on  demurrer,  is  not 
sufficiently  certain  and  specific.  The  defendant,  on  motion,  will  be  required  to  make  it  more 
certain  and  specific.     Lewis  v.  Coulter^  10  O.  S.  155.  ,  -    ' 

Where  the  denial  is  general,  it  should  be  not  simply  of  *'  all,"  but  '*  of  each  and  all,"  or  "  each 
and  every,"  of  the  allegations  referred  to.     lb. 

In  order  to  put  the  plaintiff  on  proof  of  a  material  averment  in  his  petition,  the  defendant 
must,  in  some  form,  deny  its  truth.  Hence,  when  the  answer  to  such  averment  is  merely  "  these 
defendants  do  not  admit,  etc.,"  the  plaintiff  can  not  be  required  to  offer  proof  in  regard  to  it. 
Bomberger^.  Turner,  13  O.  S.  26:5.  , 

To  authoiize  a  denial  of  an  allegation  in  a  petition,  a  Vhrant  of  belief  is  sufficient,  and  it  is  not 
improper  to  accompany  the  denial  with  a  statement  that  the  party  making  it  has  no  knowledge 
or  information  on  which  to  form  a  belief.     State  v.  Hancock  Co.,  11  O.  S.  1?3. 

An  objection  to  the  form  in  which  the  denial  of  %r\  allegation  in  a  pleading  is  ma<^e,  ought, 
properly,  to  be  taken  by  motion.     Treadtveii  v.  Commrssioners,  etc.,  11  O.  S.  187. 

If  a  party  having  a  defense  which  he  might  make,  omits  to  do  so,  he  waives  it.  Hites  v.  /rr't'n, 
13  t).  S.  '2S.i;  Etuing  v.  AUJVairy,  20  O.  S.  315 :   Cov.  &*  Cm.  H.  Co.  v.  Sargent,  27  O.  S.  233. 

But  this  does  n^t  affect  rights  art:«ing  out  of  set-off  or  counterclaim.  Sivetistn  v.  CresoA  2K 
O.  S.  668. 

The  "offer  to  compromise,"  provided   for  in  section  5H0,  and  the  "offer  to  confess  judg- 
ment/' provided  for  in   section  .^Hl,   can   not   properly  be  made  in   the  answer  in  an  action.  ' 
ArmstrvHgv.  Shears,  18  O.  S.  373. 

§  5071.     There  is  no  limitation  upon   the   right   to  .set  forth  ns  many  ^round.s  of  defense  ns  a 
defendant  may  have,  except  the  implied  limitation  contained  in  the  requirement  that  pleadings  See  Appendix, 
shall  be  verified  by  oath.     Citizens    Bttnk  v.   Ciosson,  29  O.  S.  78. 

An  answ'cr,  however  unskillfully  and  inartificially  drawn^,  which  contains  the  necessary  facts 
to  warrant  affirmative  relief^  will  be  trcited  as  a  counterclaim,  and  such  relief  awarded.  H'iswell 
v.  First  Con.  Church,  14  O.  S.  31. 

The  answer  of  a  defendant  may  be  treated  as  a  cross-petition,  and  the  proper  relief  granted 
under  it,  if,  in  substance,  it  contains  the  elements  and  is  in  the  nature  of  such  petition.  KUnne 
V.  Bradstreet,  7  O.  S.  822. 

To  entitle  the  defendant  to  set  up  in  his  answer  a  claim  for  relief,  by^  way  of  cross- petition,  it 
is  not  necessary  that  the  answer  should  contain  a  denial  of  the  allegations  of  the  petition,  or  a 
statement  of  new  matter.     Bradford  v.  Andre-ws,  20  O.  S.  20H. 

A  counterclaim  cannot  be  allowed  to  one  of  several  defendants,  against  the  plaintiff,  when  it 
appears  that  another  of  the  same  defendants  is  primarily  liable  for  the  claim  demanded.  Ernst 
v.  Kunkle,  h  O.  S.  520.  ,  .    . 

When,  upon  motion  of  a  defendant,  additional  parties  are  brought  in  ns  defendants,  it  is  error 
to  grant  relief  against  them  on  default  in  favor  of  the  defendant  makini?  the  motion,  in  the 
absence  of  a  cross* petition  asking  relief.     Com.  Bank  v.  Buckingham,  12  ().  S.  402. 

Where  the  answer  to  a  petition  seeking  equitable  relief  sets  up  matter  modifying  the  plaintiff's 
right  to  relief,  or  entitling  respondent  to  any  counter  relief  which  he  asks,  a  demurrer  to  such 
answer  will  be  overruled,  although  the  answer  contains  no  complete  bar  to  the  action.  FecbUs 
».  Isaminger,  13  O.  S  490. 

A  defendant  sued  upon  a  promissory  note  may  set  up  by  way  of  counterclaim,  over  payments 
and  usurious  consideration.     West\.  Meddock,  16  O.  S.  418. 

The  ri^ht  of  a  defendant  to  reduce  by  way  of  recoupment,  the  damages  sought  to  be  recovered 
by  the  plaintiff,  is  sanctioned  by  the  code,  which  provides  for  its  exercise  by  way  of  counter- 
claim.     U^ton  s.  Julian^  7  O.  S.1»5,  98. 

Jn  n  suit  bv  a  mortgagee  against  his  mortg-igor  to  obtain  .-»  ^.tIc  of  the  mortgaged  premises,  the 
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S§  5072-507& 


6.  AC.  968. 
S.  ft  C.  078. 

What  U  a  coubI- 
erclaim. 


«<.  ft  r.  win. 


Costs  not  recover- 
able in  subsequent 
suit  on  counter- 
claim  or  setK>ff. 

8.  ft  C.  97». 


New  party  to  b« 
made  if  necessary. 


8.*C.»80. 


action ;  and  each  must  be  separately  stated  and  numbered,  and  thejr 
must  refer  in  an  intelligible  manner  to  the  causes  of  action  which  they 
ai;e  intended  to  answer.     [51  v.  57,  §§  84,  93.] 

Sec.  5072.  The  counterclain^  mentioned  m  the  preceding  section 
must  be  one  existing  in  favor  of  a  defendant,  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be  had  in  the  action,  and 
arising  out  of  the  contract  or  transaction  set  forth  in  the  petition  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the  subject  of  the 
action.     [51  v.  57,  §  94.] 

Sec.  5073.  If  a  defendant  omit  to  set  up  a  counterclaim  or  set-orT, 
he  can  not  recover  costs  against  the  plaintiff  in  any  subsequent  action 
thereon ;  but  this  section  shall  not  apply  to  causes  of  action  which  are 
stricken  out  of  or  withdrawn  from  the  answer,  as  provided  in  sections 
five  thousand  and  sroenty-four  and  five  thousand  and  eighty-nine.     [5 1  v. 

57.  §951 

Sec.  5074.  When  it  appears  that  a  new  party  is  necessary  to  a 
final  decision  upon  the  counterclaim,  the  court  may  either  permit  the 
new  party  to  be  made  by  a  summons  to  answer  the  counterclaim,  or 
may  direct  the  counterclaim  to  be  stricken  out  of  the  answer,  and  made 
th^  subject  of  a  separate  action.     [51  v.  57,  §  96.] 

Sec.  5075.     A  set-off  can  only  be  pleaded  in  an  action  founded  oa 


8m  Appmdlz. 


f       /- 


t.  '■  \ 


S«e  Appendix. 


tiee  Appeadlx. 


K«e  Appendix. 


murtg.ige  being  given  to  secure  the  payment-of  the  purchase  money,  the  mortgagor  may  set  up, 
as  a  defense,  a  counterclaim  for  damages  for  fraud  practiced  by  the  mortgagor  in  the  sale. 
AIUh  v.  ShacMton,  15  O.  S.  1«.  -  •  j  r 

In  a  suit  upon  a  contract,  a  ceruin  state  of  facts  may,  at  the  same  time,  constitute  a  defense 
to  the  action,  and  he  a  proper  ground  of  counterclaim.     Lan.  Man,  Co.  v.  Calgatty  12  O.  S.  3+4. 

A  plaintiff,  who,  without  objection,  tak'S  issue  upon  an  answer  setting  up  a  cross-demand  in 
the  nature  of  a  counterclaim,  waives  the  quesiion  whether  such  cross-demand  was  the  proper 
subject  of  counterclaim.     Fitzgerald  v.  Cross,  itfl  O.  S.  4*4. 

'A  defendant  in  error  may  tile  a  cros-i-petition  asking  the  reversal  of  the  judgment  for  errorr 
prejudicial  to  him.    ShiHkle  v.  First  NafI  B'k  o/  Ripley,  10.  O.  S.  816. 

\  H\Tl,  A  cminterclaim  must  contain  fans  r-coenized  by  court<i  of  law  or  equity  as  coustitui 
ing  an  existing  cause  ot  action,  and  which  would  have  entitled  the  defendant  to  a  judgment  or 
decree  in  a  separate  action.     ///'//  v.  Butler,  li  O.  S.  207, 

An  action  in  which  a  counterclaim  is  presented,  may,  for  certain  purposes,  be  treated  as  two 
actions.  One  branch  of  the  case  being  disposed  of,  the  other  may  remain  upon  the  docket,  or  be 
remanded,  as  the  case  may  be,  for  fin.il  adjudication.  Morgan  v.  Spaneler,'lSi  O.  S.  38,  56: 
M.issiey.  Strad/ord,  17  O.  S.  &'M. 

A  plaintiff,  after  an  answer  amounting  to  a  counterclaim  has  been  filed,  can  not  dismiss  the 
action.     U''isviellv.  First  Can.  Church,  14  0.  S.  31. 

An  answer  in  which  the  allegations  do  not  entitle  the  defendant  to  afSmative  relief  does  not 
present  a  counterclaim  which  the  defendant  has  a  right  to  have  tried  after  the  plaintifiTs  cause 
of  action  has  been  dismi^ised  without  prejudice.     Quebec  Bank  v.  IVeyand,  30  O.  S.  126. 

Though  a  contract  be  joint  for  the  delivery  of  several  articles,  if,  on  delivery  of  part,  the  piir- 
cha.-:cr  execute  to  the  seller  a  negotiable  note  therefor,  which  is  indorsed  to  a  third  person  for 
value  before  due,  the  purchaser  in  an  action  on  the  note,  can  not  set  up  a  breach  of  the  contract 
for  the  non-delivery  of  the  remaining  arti.:lcs,  although  the  indorsee  liad  notice  of  the  breach 
when  he  received  the  note.  Loomis  v.  Eagle  Bank,  10  O.  S.  327. 

A  judgment  will  not  be  reversed  where  the  court  fails  to  give  nominal  damages  on  a  counter- 
claim,  if  such  omission  did  not  affect  the  cost*  or  other  rights  of  the  defendants.  Hillv.  Butler, 
6  O.  S,  207 ;  Smith  v.  ll'eed  Sewing  Mnclt.  Co.,  26  O.  S.  562 ;  Chambers  v  FVaxier,  29  O.  S.  362. 

The  jury  should,  in  assessing  damages  on  the  counterclaim,  deduct  the  amount  admitted  to  be 
due  the  pl.iintilT;  in  such  case  the  verdict  ought  to  show  it,  and  if  the  deduction  is  not  made  by 
the  jury,  it  w-ll  he  made  by  the  court  in  rendering  judgment.     Brainard  v.  Lane,  26  O.  S.  fSli. 

As  to  the  doctrine  of  recoupment:  Steamboat  IVellsville  v.  Geisse,  3  O.  S.  333:  Timmons  v. 
Dunn,  i  O.  S.  (MsO;   lyest/alli.  Dungan,  14  O.  S.  276. 

3  .5073.  Whether  this  section  is  applicable  in  any  suit  before  a  justice  of  the  peace,  autrre. 
Black  v.  Chesser,  12  O.  S.  621. 

J  5074.  Where  a  creditor  levied  on  personal  property,  and  a  mortgagee  thereof  replevied  it, 
such  creditor  may  be  made  a  party,  even  in  the  district  court,  and  as  a  counterclaim  set  up 
and  enforce  his  interest.     Morgan  v.  Spangler,  20  O.  S.  38. 

\  5075.  Tn  an  action  on  a  joint  debt  against  principal  and  surety,  a  demand  due  from  the 
plaintiff  (othe  principal  may  be  set  off  against  the  claim  of  the  plaintiff.  Wagner  y.  Stocking, 
22  0.  S.  297. 

The  code  does  not  provide  what  is  a  proper  matter  of  legal  or  equitable  set.off,  but  this,  so  far 
as  it  relates  to  the  mutuality  of  claims,  is  determined  by  rules  recognized  by  the  courts  of  thia 
country,  and  of  that  from  which  the  principles  of  our  jurisprudence  are  derived,  subject  to 
their  constructive  modification  by  other  provisions  of  the  code.     lb.,  300. 

A  setoff  does  not  extend  to  claims  purchased  conditionally  for  the  purpose  of  using  them  aa 
•  setHiff.  and  with  an  agreement  to  return  them  to  the  teller,  if  they  are  not  so  u>ed.  Sfrau*  ». 
£agle  In:  Co.,  6  O.  S.  59. 

One  judgment  may  be  set  off  against  another,  between  the  same  parties,  and  due  in  the  same 
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contract,  and  must  be  a  cause  of  action  arising  upon  contract,  or  ascer-  what  u  a  sct-oC 
lained  by  the  decision  of  a  court.     [51  v.  57,  §  97.]  s.ac.080. 

Sec.  5076.     If  a  new  party  he  necessary  to  a  final  decision  upon  New  party  to  be 
the  set  off,  the  court  shall  permit  the  new  party  to  be  made.  if.  owing  I^^dccilion  oT**'^ 
to  the  insolvency  or  non-residence  of  the  jjlaintiff,  or  other  cause,  the  set-oc 
defendant  will  be  in  danger  of  losing  his  claim  unless  permitted  to  «  . ,.    ', 
use  It  as  a  set-on.      [51  v.  57,  Js;  98.J 

Sec.  6077.     When  cross-demands  have  existed  between  persons,  when  cioss-de- 
under  such  circumstances  that  if  one  had  brought  an  action  against  the  awmed "omp^Si- 
other  a  counterclaim  or  set-off  could  have  been  set  up,  neither  can  be  «"d. 
deprived  of  the  benefit  thereo/  by  assignment  by  the  other,  or  by  his  See  Appendix, 
death,  but  the  two  demands  must  be  deemed  compensated,  so  far  as 
they  equal  ^ach  other.     [51  v,  57,  §  99.] 


8.  A  0. 981. 


r^ht,  on  motion  ;  but  this  is  not  the  most  proper  mode  where  there  is  any  uncertainly  as  to  the 
rizhts  of  the  parties.     Holmes  v,  RobinsoMy  \  O.  90, 

Th«  f^eneral  rule  in  equity,  as  at  law^  is,  that  joint  debts  can  not  be  set  off  against  separate 
debts,  nntess  there  be  some  special  equity  justifying  it.  Second  Nafl  Bank  v.  Jietninpmy,  34 
O.  S.  381 :  AftiUr  V,  Fiorer.  19  ().  S.  ;W«,  .361. 

If  there  arc  such  equities,  the  bankruptcy  of  the  party  against  whom  they  exist  is  sufficient 
ground  for  the  allowance  of  the  set  off  against  notes  not  due  at  the  time  of  the  assignment.     Ih. 

In  a  civil  action  by  the  state,  a  defendant  may  set  off  a  debt  due  to  him  from  the  state:  but  no 
jadfRicnt  can  be  rendered  against  the  state  for  any  balance  which  may  be  due.  State  \.  Franklin 
Bmmk  fff  CMumbus^  Id  <).  91. 

When  a  defendant  neglect*  to  prove  bis  svt-off  in  a  court  of  law,  he  can  not,  as  a  genera)  rule, 
h*ve  th*sAm<  set-off  in  cbauccry.     Allen  v.  MedtUy  14  ().  445. 

The  right  of  set-off  exists,  under  the  code,  against  (he  persons  who  are  the  equitable  owners 
of  the  demand  in  suit      Mi  Her  v.  Fiorer,  16  O.  S.  148. 

The  right  of  set-off  in  an  action  is  governed  by  the  law  of  the  place  where  the  action  is 
broujrht.     Seccnd  Nan  Bank  v.  Hemingray,  31  9.  S.  168. 

If  the  items  of  an  account  have  been  merged  in  a  judgment,  they  are  not  the  subject  of  set- 
off, even  though  the  suit  thereon  was  brought,  and  judgment  recovered,  after  such  cause  was 
pending.     Smiley  v.  Deivey.  17  O,  156. 

There  can  be  no  set-off  of  demandx  upon  the  assignor  a(.Quir<:d  after  notice  of  the  assignment. 
Pmnce^H  v.  Rnffin,  \  ^).  *SI ;   Weakly  v.  Hally  13  0. 174  ;  Foltett  v.  Buyer,  4  O.  S.  6Wi. 

Aset-o&may  be  pleaded  in  an  action  brought  by  a  receiver  of  an  infolvent  national  bank. 
Hm4£ev.  McKay,  31  O.  S.  231. 

The  cause  of  action  authorized  by  g  30  of  the  national  banking  act  of  1864,  to  recover  from  the 
bask  twice  the  amount  of  usurious  interest  paid,  does  not  arise  upon  contract  within  the  me:in- 
isgof  this  section,  and,  therefore,  is  not  available  as  a  set-off.     lb. 

The  claim  on  which  the  original'action  was  brought  can  not  be  made  an  available  set-off  in  an 
actiOQ  on  a  re>ititution  bond  executed  in  pursuance  of  section  6722,  by  dismissing  the  original 
action,  or  otherwise.      Biekettt.  Carner,  31  O.  S.  28. 

The  astignment  of  a  non-negotiable  demand  arising  on  contract,  before  due,  defeats  a  set-off 
by  the  debtor  of  an  independent  cross  demand,  on  w-btch  no  right  of  action  had  accrued  at  the 
time  of  the  assi^oment.     Fttllerv.  Steiglitz,  'l~  O.  S.  355. 

Whea  the  claim  is  on  a  usurious  note,  and  the  defense  is  usury,  with  a  counterclaim  for  over 
pavment  by  miiftake.  the  plaintiff  can  not  prove,  by  way  of  set-off,  that  the  defendant  is  indebted 
to  Bin  on  distinct  transactions.     West  v.  Metidock,  16  O.  S.  417. 

When  claims  are  presented  by  the  reply,  and  offered  in  evidence  on  the  trial,  entirely  di»;iinct 
and  foreign  to  the  subject  matter  of  the  issues  made  by  the  petition,  answer,  and  counterclaim, 
it  IS  pn^er  to  reject  tnem  without  prejudice  to  a  future  action,     lb. 

In  an  action  upon  a  contract,  the  defendant  may  set-off  a  bond  or  note  not  made  negotiable. 
Beesleyw.  Cra^^f^rd,  19  O.  126. 

Where  one  of  two  p'lrtners  assigns  to  the  other  a  book  account  belonging  to  the  partnership, 
and  Afterwards,  as  survivor,  prosecutes  a  suit  upon  the  same  account,  the  defendant,  having  at 
the  time  of  assignment  an  individual  account  against  the  assignee,  may  liet  off  such  account 
^pinst  the  demand  of  the  plaintiff,     lb. 

Where  A  obtains  credit  from  B.,  upon  an  agreement  to  pay  and  take  up  certain  notes,  made 
by  B  .  indorsed  by  A.,  and  held  by  other  parties,  A.  can  not,  in  an  action  oy  B.  for  the  value  of 
the  goods  for  which  credit  was  given,  set  off  his  liability  upon  the  no.wS,  which  were  then  due 
and  unpaid,  or  urge  it  as  a  defense  against  the  action,     Colvin  v.  Carter,  4  O.  354. 

Where,  upon  an  adjustment  of  partnership  transactions  between  three  partners,  two  of  the 
partners  are  creditors  of  the  third,  a  set-off  will  be  allowed  of  such  credits  against  a  joint  debt 
due  from  the  same  two  partners  to  the  third.     Sarcket  v.  Sarcket,  2  O.  320. 

After  the  death  of  an  ostensible  partner,  a  surviving  dormant  partner  may  sue  alone  upon  a 

rirtnership  contract.     In  such  action,  the  defendant,  it  seems,  may  set  off  a  debt  due  from  the 
rm,     Beeuk  v.  Hesyward.  10  O.  455. 

ta  a  suit  by  an  administrator,  upon  a  claim  of  the  intestate,  the  defendant  may  set  off  any 
demand  of  his  against  the  intestate.     Granger  v.  Granger,  6  ().  3.">. 

A  party  receiving  property,  part  of  the  assets  of  an  estate,  can  not,  when  sued  for  it,  set  off 
a  debt  due  ro  him  from  the  estate.     Mc Donald  y.  Black,  20  ().  Iftj. 

Where  the  proportion  of  the  land  tax  due  to  the  county  has  not  been  paid,  the  collector,  in  an 
»ciK>n  00  his  official  bond,  can  not  set  off  county  orders  against  the  claim.  Byers  v.  State,  2 
O  I'X. 

The  maker  of  a  negotiable  note  to  a  banker,  which  was  indorsed  by  the  banker  before  due  for 
a  valuable  consideration,  to  one  who  knew  that  the  maker  held  an  assignment  of  the  account  of 
a  depositor  at  the  bank  lor  money  deposited,  could  not,  in  an  action  against  him  on  the  note  hy 
At  mdoraee,  set  off  the  account.     Stanbtty  v.  Smythe,  13  O.  S.  495. 

Is  an  action  founded  on  contract,  the  defendant  may  by  answer  .set  up  as  a  set-off  any  cause 
of  action  he  may  have  against  the  plaintiff,  arising  upon  contract,  whether  the  same  be  liquidated 
deoufld,  or  for  unliqui  lated  damages.     Needham  v.  I'ratt,  40  O.  S.  186. 
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5078-6082. 


Answer  of  guard- 
ian and  attorney ; 
what  to  contain. 


Sec.  5078.  The  guardian  of  an  infant,  or  of  a  person  of  unsound 
mind,  or  an  attorney  for  a  person  in  prison,  shall  deny  in  the  answer 
all  material  allegations  of  the  petition  prejudicial  to  such  defendant. 
[51  V.  57   §  100.] 


SUBDIVISION   V.       REPLY. 

Reply:  when  to         Sec.  5079.     When  the  answer  contains  new  matter,  the  plaintiff 

filed,  .in  '      '  "  "  "  ■ 


be 


tocontainl"*  **""  ™*y  r^p'y  1°  such  new  matter,  denying  generally  or  specifically  each 
allegation  controverted  by  him;  and  he  may  also  allege,  in  ordinary 
and  concise  language,  any  new  matter,  not  inconsistent  with  the  peti- 
tion, constituting  an  answer  to  such  new  matter  in  the  answer.  [54  v. 
92,  §  lOI.] 


S.  *  C.  881. 


Pleading:  to  an- 
swer askine 
relief. 


What  allegations 
are  deemed  to  be 
true,  and  whar 
denied. 


8.  AC.  1)87. 


What  is  a  mate* 
rial  allegation. 

S.  *  C.  »S7. 
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SUBDIVISION   VI.       GENERAL    RULES. 

Sec.  5080.  When  in  an  answer  affirmative  relief  is  demanded 
against  a  co-defendant,  such  co-defendant  may  demur  or  answer  there- 
to, as  if  it  were  a  petition ;  and  to  such  answer  of  the  co-defendant  a 
demurrer  or  reply  may  be  filed  as  in  other  cases. 

Sec.  5081.  Every  material  allegation  of  the  petition  not  contro- 
verted by  the  answer,  and  every  material  allegation  of  new  matter  in 
the  answer  not  controverted  by  the  reply,  shall,  for  the  purposes  of  the 
action,  be  taken  as  true;  but  the  allegation  of  new  matter  in  the  reply 
shall  be  deemed  controverted  by  the  adverse  party,  as  upon  a  direct 
denial  or  avoidance,  as  the  case  may  require;  and  allegations  of  value, 
or  of  amount  of  damage,  shall  not  be  considered  as  true,  by  failure  to 
controvert  them.     [54  v.  92,  §  12J.] 

Sec  6082.  A  material  allegation  in  a  pleading  is  one  essential  to 
the  claim  or  defense,  which  could  not  be  stricken  from  the  pleading 
without  leaving  it  insufficient.     [51  v.  57,  §  128.] 


\  5078.  Where  the  answer  docs  not  in  express  terms  deny  the  allegations  uf  the  petition,  but 
the  record  shows  that  it  was  so  regarded  by  the  court,  nnd  the  plaintiff  wa<;  required  to  prove 
the  allegations  of  the  petition,  a  judgment  rendered  against  stich  defendant  can  nut  be  reversed 
on  error  for  want  of  such  express  denial.     Randall  v.  Turner^  17  O.  S.  'J62. 

The  answer  of  the  guardian  ai/ ///rm  alleging  his  ignorance  of  ;tlie  matters  contained  in  the 
petition,  and  praying  that  the  rights  of  his  wards  may  be  protected,  has  the  effect  of  a  general 
denial,  and  requires  proof  of  all  the  material  averments  of  the  petition.  Wood  v.  Butler^  23  O. 
S.  520. 

Where  the  answer  of  the  guardian  admits  the  bill  to  ^be  true,  the  complainant  must  prove  its 
allegations  with  the  same  strictness  as  if  the  answer  had  interposed  a  direct  and  positive  denial. 
Long  v.  Mnlford,  I"  O.  S.  4tt4,  503;  Ma*sit  v.  Donaldson,  8  O.  377. 

See  note  to  section  5003. 

\  5079.  A  plaintiff  can  recover  only  on  the  causes  of  action  stated  in  his  ^petition.  It  is  not 
the  province  of  a  reply  to  introduce  new  causes  of  action.  This  can  be  done  only  by  amend- 
ment of  the  petition!     Durbin  v.  Fisk,  10  O.  ^S.  5:^:i. 

An  answer  denying  that  the  defendant  committed  the  act  set  forth  in  the  petition,  and  alleg- 
ing that  it  was  committed  by  a  third  person,  is  merely  a  denial,  and  require.*;  no  replv.  Uoffman 
V.  Gordon,  16  0.S.  2U. 

Where  the  legal  effect  of  the  allegations  In  an  answer  is  a  mere  denial  of  the  averments  in  the 
petition,  such  allegations  can  not  be  rei^nrdcd  as  new  matter  which  will  be  taken  as  true  unless 
controverted  by  reply.     Dayton  Ins.  Co.  v.  Kelly,  24  O.  S.  ;I45- 

Facts,  stated  in  an  answer,  which  could  have  been  given  in  exidence  under  a  denial  of  the 
averments  in  the  petition,  do  not  constitute  new  matter  requiring  a  reply.  (  orry  v,  tamPbelU 
25  O.  S.  134. 

\  5081.  The  presumption  of  law  prescribed  by  this  section  as  to  the  traverse  of  fact-i  stated  in 
the  answer,  and  the  finding  of  court  or  jury  upon  those  facts,  must  be  held  toapply  only  to  such 
facts  stated  in  the  answer  ns  arc  in\onsistent  with  the  petttiua.     Ertvin  v.  Shaffer,  a  O.  S.  44, 

In  order  to  put  plaintiff  upon  proof  of  a  material  averment,  the  defendant  must,  in  some  form, 
deny  its  truth.  HencCj  where  tne  answer  to  such  averment  is  merely  "  these  defendants  do  not 
admit,"  etc.,  the  plaintiff  can  not  be  required  to  offer  proof  in  regard  to  it,  Bombrrger  v.  TVr. 
ner,  13  O.  S.  263. 

Nor  does  a  mere  call  for  proof,  unaccompanied  by  a  denial,  impose  such  obligation  on  the 
plaintiff.     BentUyy.  Dorcas,  11  O.  S.  398. 

In  an  action  on  a  promissory  note,  claiming  a  specified  amount  due  thereon,  an  answer  alleging 
payment  in   full  sets  up  new  matter,  which  must  be  taken  as  true  in  the  absence  of  a  reply. 

And  see  Dallas  v.  Femeau,  25  O.  S.  635. 

\  50R2.  In  an  action  on  a  verbal  contract,  when  the  petition  specially  alle^res  all  the  material 
provisions  thereof,  and  as  jg^rounds  for  a  recovery  avers  breaches  of  them,  it  is  only  necessary  to 
prove  such  of  the  allegations  as  will  entitle  the  plaintiff  to  recover.  Gaines  v.  Union  Trans 
fy*  Ins.  Co.,  28  O.  S.  418. 
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§§  5083-5088.  GENERAL  RULES.  W.  I,  Dm.  2,  Ck.  7. 

Sec.  5083.     Neither  presumptions  of  law,  nor  matters  of  which  Presumptions  of 
judicial  notice  is  taken,  need  be  stated  in  the  pleading.     [51  v.  57,  n'oT'be'pi'eadei 

§  129.]  .8.*C.1»8J. 

Sec.  5084.     Whenever  a  pleading,  process,  return,  report,  verdict,  Copiei  mav  be 
Siil  of  exceptions,  order,  entry,  or  other  act,  file,  or  proceeding  in  any  fost  or'd«t/oyed 
action  or    proceeding  pending  in  any  court  of  this  state  shall  have  pleadings. 
been  lost  or  destroyed,  or  is  withheld  by  any  person,  such  court  may, 
upon  the  application  of  any  party  to  such  action  or  proceeding,  order  ^' '  l^^'^^]- 
a  copy  or  substantial  copy  thereof  to  be  substituted.    \April  12,  1884: 
81   V.  160.] 

Sec.  5085.     When  the  action,  counterclaim,  or  set-off  is  founded  on  ^^^^  gg^^ 
an  account,  or  on  a  written  instrument  as  evidence  of  indebtedness,  a  when  copie's » 
copy  thereof  must  be  attached  to  and  filed  with  the  pleading;  and  if  not  preading*"*" 
s<)  attached  and  filed,  the  reason  for  the  omission  must  be  stated  in  the  -  .  „  -a. 
plea<hng.     [51  V.  57,  ^  117.] 

S^  t;.  5086.     In  an  action,  counterclaim,  or  set-off,  founded  upon  an  what  is  a  suie- 
account,  or  upon  an  instrument  for  the  unconditional  payment  of  money  J;'p"n  msfrtmcnt 
onlv,  it  shall  be  sufficient  for  a  party  to  set  forth  a  copy  of  the  account  ^'"'  piy">=n<  "f 

'  fnoncv  onlv 

or  instrument,  with  all  credits  and  the  indorsements  thereon,  and  to 
state  that  there  is  due  to  him,  on  such  account  or  instrument,  from  the 
adverse  party,  a  specified  sum,  which  he  claims,  with  interest;  and 
when  others  than  the  makers  of  a  promissory  note,  or  the  acceptors  of 
a  bill  of  exchange,  are  parties,  it  shall  be  necessary  to  state  the  facts  u  *«  ^gj 
which  fix  their  liability.     [51  v.  57.  }^  122.] 

Sec.  5087.     If   redundant,    irrelevant,    or    scurrilous    matter   be  what  matter  may 
inserted  in  a   pleading,  it  may  be  stricken  out  on  the  motion  of  the  ayLadhig"  ^"^*'™ 
parry  prejudiced  thereby;  and  obscene  words  may  be  stricken  from  a  s^e Appendix. 
pleading  on  the  motion  of  a  party,  or  by  the  court  of  its  own  motion,  s.  j^  ^,  9g4, 
l5«  ^■-  57.  S  118.] 

Sec.  5088.     When  the  allegations  of  a  pleading  are  so  indefinite  Allegations  may 
and  uncertain  that  the  precise  nature  of  the  charge  or  defense  is  not  by^lS^ment" 


\  SOfll.  If  the  pleadings  are  not  on  file,  the  court  can  not  compel  the  defendant  to  go  ro  trial 
viiboui  ordering  them  replaced  or  supplied.     Wilkinson  v.  J)antWt  W.  368. 

2  SliKi.     The  omisMon  to  attach  to  or  file  with  the  petition,  in  an  action  on  a  forfeited  recogni- 
zance, a  copy  of  the   record,  is  not  ground  of  demurrer,      h  must  be  taken  advantage  of  by   «£«*  AniMBdix. 
motion  to  make  more  definite.     Oi/r/«  v.  State.  12  <).  S.  60.  CO.  -FF^- 

Copies  of  written  instruments  attached  to  and  filed  with  the  petition,  form  no  part  of  the  plead- 
ing; and  the  sufficiency  of  the  reason  given  for  the  omi-^Mon  to  so  attach  and  file  them  is  to  be 
decided  by  the  court,  and  does  not  affect  the  merits  of  the  action.  Larimort  v.  IVelU,  2i»  (). 
S.  13;  but  see  Byrrs  v  Farmtr^t  Insurance  Co.,  S-S  O.  S.  606. 

la  actions  founded  upon  written  agreements,  other  th:^  for  the  unconditional  payment  of 
aooey  only,  it  is  not  good  pleading  to  copy  the  written  instrument  into  the  pleading,  nor  to  attach 
a  copy  makine  it  a  part  thereof,  and  upon  motion  a  reformation  of  the  pleading  will  be  ordered. 
Crmw/crd  r.  Satierfieid,  27  O.  S.  421. 

An  action  may  b«  sustained  on  a  destroyed  promissory  note ;  and  where  a  copy  of  the  note  is 
given  with  or  made  part  of  the  petition,  the  destruction  of  the  note  need  not  be  averred  in  the 
petition.     Sargent  v.  Railroad  Co.,  32  O.  S.  449. 

I  SUtSC.  To  consciliite  "  a«  account."  within  the  meaning  of  this  section,  it  is  not  necessary  that  ^^  .  -,jj-_ 
the  items  be  entered  in  an  account  book,  provided  they  arc  such  as  usually  form  the  subject  of  '*•*  App«Btll*« 
book  account.      B/ark  v.  CAetser,  12  O.  S.  621. 

Where  the  >ub»iance  of  an  appeal  bond  was  not  set  out  in  the  petition,  but  a  copy  was  annexed 
and  referred  to  a&  if  incorporated  in  the  petition,  the  instrument  not  being  for  the  unconditional 

r\  ment  of  money,  it  was  held  to  be  inadmissible  under  this  section.     Bentley  v.  Dorcas,  11  O 
;r« — Krt*. 

A  person,  other  than  the  payee,  who  brings  an  action  against  the  maker  of  a  note  payable  to 
•  he  v>rder  of  the  payee,  and  frames  his  petition  under  this  section,  without  giving  a  copy  of  an 
indorsement  by  tne  payee,  is  not  entitled^  under  such  petition,  to  the  protection  ^iven  to  a  bona 
/ifr  indorsee  for  value  and  bcfbre  maturity,  although  the  note. when  offered  in  evidence,  appears 
wrth  th«-  name  of  the  payee  indorsed  thereon.     Tisen  v.  Hanford,  31  ().  S.  193. 

Wheie.  in  an  action.on  a  promissory  note,  the  petition  is  in  the  form  prescribed  by  this  section, 
ithetber  the  plaintiff  be  an  original  party  to  the  note  or  not,  the  extrinsic  facts,  which  show  bis 
right  or  title,  need  not  be  expressly  averred.     Sargent  v.  Railroad  Co.,  32  O.  S.  449. 

2  SW*.  The  sufficiency  of  pleadings  as  to  certainty,  precision,  definitcness,  consistency  of 
aJl^^atioD,  and  of  every  other  variety  of  defect  of  allegation,  which  does  not  amount  to  such  an 

81 
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ro.  /,  Dio.  2,  Ch.  7.  GENERAL  RULES.  §§  5089-509& 


8.  *  c  984.  apparent,  the  court  may  require  the  pleading  to  be  made  definite  and 

certain  by  amendment.     [51  v.  57,  ^  118.] 
A  counterclaim  ot,     Sec.  5089.     The  court,  at  any  time  before  the  final  submission  of 
maihrth'e''subj«t   the  causc,  may,  on  motion  of  the  defendant,  allow  a  counterclaim  or 
of  n  separate        set-off  to  be  withdrawn,  and  the  same  may  become  the  subject  of  another 
action ;  on  motion  of  either  party,  to  be  made  at  the  time  such  counter- 
claim or  set-off  is  withdrawn,  an  action  on  the  same  shall  be  docketed 
and  proceeded  in  without  process,  and  the  court  shall  direct  the  time 
8.4C.984.  gjj^  manner  of  pleading  therein;  and  if  an  action  be  not  so  docketed, 

suit  may  be  brought  as  in  other  cases.     [51  v.  57,  §  119.] 

Hownjudgnwnt       Sf.c.  6090.     In  pleading  a  judgment,  or  other  determination  of  a 

JTriTcd."''"*""'  court,  or  of  an  officer  of  sj^ecial  jurisdiction,  it  shall  be  sufficient  to  state 

that  such  judgment  or  determination  was  duly  given  or  made ;  and  if 

such  allegation  be  controverted,  the  party  pleading  must  establish,  on 

the  trial,  the  facts  conferring  jurisdiction.     [51  v.  57,  §  120.] 

How  conditions        Sf.c.  5091.     In  pleading  the  performance  of  conditions  precedent 

Kfoarted"* '"  ''*    '"^  ^  contract,  it  shall  be  sufficient  to  state  that  the  party  duly  performed 

all  the  conditions  on  his  part;  and  if  such  allegation  be  controverted, 

the  party  pleading  must  establish,  on  the  trial,  the  facts  showing  such 

performance.     [51  v.  57,  121.] 

Private  sL-itutes..        Sec.  5092.     In  pleading  a  private  statute,  or  a  right  derived  there- 

from,  it  shall  be  sufficient  to  refer  to  such  statute  by  its  title,  and  the 

day  of  its  passage.     [51  v.  57,  §  123.] 

Libel  and siandei      Sec.  5093.     In  an  action  for  a  libel  o^  slander,  it  shall  be  sufficient 

to  state,  generally,  that  the  defamatory  matter  was  published  or  spoken 

of  the  plaintiff;  if  the  allegation  be  denied,  the  plaintiff  must  prove  the 

facts,  showing  that  the  defamatory  matter  was  published  or  spoken  of 

him ;  and  in  such  action  it  shall  not  be  necessary  to  set  out  any  obscene 

word,  but  it  shall  be  sufficient  to  state  its  substance.     [51  v.  57,  §  124.] 


8.  A  C.  084. 


pleaded. 


8.AC.984. 


s.*c.m6. 


ab!>olute  omission  of  fact  as  to  constitute  no  ground  of  action  or  defense,  must  be  taken  advan- 
t^iic  of.  .,r  ohjcclcd  to,  by  ntotii^n.      Tmsttes  rtc.  v.  Oiilin,  K  ().  S.  2^3,  2WJ. 

AlleK;ai->ns  t»f  new  matter  in  .in  answer,  without  merit  as  matter  of  defense,  should  be  stricken 
out  as  irrelevant.     Kidettour  v.  .^t'a^it,  29  O.  S.  l:(^. 

An  answer  which  denies  all  the  mtt/friu/  allegations  in  the  petition,  althou>.h  tjood  on  de- 
murrer, will,  on  motion,  be  required  to  be  made  more  certain  and  specific.  Lrio/s  ?'.  Couiter,  10 
O.  S.  451. 

Objection  to  an  answer  'mi  alleged  insufficiency  in  matter  of  substance,  ought  to  be  taken  by 
demurrer,  and  not  by  motion  to  strike  the  answer  from  the  files.     Fhu-h  v.  Finch,  10  O.  S.  501. 

Where  facts  constituting  a  cause  of  action  or  defense,  arc  stated  in  a  pleading  as  matter  of 
belief  only,  and  not  po.-,iiive]v,  the  remedy  is  by  motion  to  strike  out  the  objectionable  words  as 
redundant.     Stoutertburg  v.  Kyltrand,  1:J  (),  ft.  i'iH,  2:1-1. 

A  pleading  whlcn  is  grossly  informal  may  be  stricken  from  the  files.     CoUman  v.  Toop,  W.  315. 

Objcrtioii  to  t:»e  form  m  which  the  facts  are  stated  in  an  alternative  writ  of  mandamus  shoultl 
be  made  by  motion  to  make  more  definite  and  certain.     Fornrffw  Nash,  23  O.  S.  3i>5. 

The  objection  that  the  plaintiff's  title  to  a  promissory  note  sued  on  should  be  taken  by  motion 
,  to  make  more  definite  and  certain.     Shrcck  v.  Clertland,  2t*  O.  S.  499. 

S  .5091.     In  an  action  where  the  right  to  recover  depends  upon  the  performance  of  a  condition 
precedent,  it  is  sufficient  to  aver  performance  by  general  allegation.     Crawjerd  v.  Satterfitld, 
27  O.  S.  421. 
In  an  action  on  a  policy  of  insurance  which  contains  a  condition  that,  in  case  of  loss,  proof  of 
k  the  loss  shall  be  made  and  delivered  to  the  insurer  within  thirty  daysafter  the  loss  occurred,  the 

t^^"  petition,  which  does  not  allege  performance  of  such  condition,  or  a  waiver  on  the  part  of  the 

insurer,  is  bad  on  the  demurrer,     Hmne  Int.  Co.  v.  Lindtey,  2(j  O.  S,  348, 

In  an  action  by  a  widow  against  the  executors  of  her  hushan^l,  for  an  allowance  for  a  year's 
support,  an  answer  setting  up  an  ante-nuptial  contract,  alleging  that  said  contract  "  has  been  a 
valid  and  subsistinjr  contract  ever  since  the  date  of  its  execution,  and  is  still  a  valid  and_ subsist- 
ing contract,  and  binding  on  the  said  "  widow^  is  not  a  sufficient  averment  that  the  provisions  of 
the  contract  in  favor  of  the  wife  have  been  fairly  performed,  without  which  the  contract  would 
ri%.'    .  not  operate,     Lmut  r.  Phillifs,  H  O.  S.  ^Di. 


W-. 
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3  6092.  All  statutes  are  printed  by  authority,  and,  though  local  or  special,  are,  nevertheless, 
puDlic  acts,  of  which  courts  of  justice,  ejr  officio,  take  notice.     Jirtrwrt  v,  State,  11  C).  276,  280. 

If  the  charter  or  the  powers  and  franchises  granted  by  a  foreign  state  to  a  corporation,  whether 
located  in  this  state  or  elsewhere,  become  the  foundation  of  an  action  in  this  state,  they  must  be 
specially  pleaded.     Devoss  v.  Gray,  22  O.  S.  159. 

Courts  can  not  take  judicial  notice  of  a  private  or  special  statute,  unless  it  be  specially  pleaded ; 
and  in  pleading  such  statute,  or  a  right  derived  therefrom,  it  must,  at  least,  be  referred  to  by  its 
title,  and  the  day  of  its  passage.    Pittsburgh  C.  <&•  St.  L.  R.  Co.  v.  Moore,  33  O.  S.  364. 

?]jj",    '  , '  "^   ■  fi»    1  »\  ^  509S.    When  the  publlc.Ttion  complaineA  of  is  libelous  in  itself,  an  averment  in  the  declaration 

^,\  '  S**  App*Mix.      of  plaintiff's  official  or  profes'^ional  character  is  not  ground  of  demurrer,  although  the  libelous 

**    *  matter  can  not  apply  to  that  official  or  professiooal  character.     Gage  v.  Robinson,  12  O.  250. 

It  is  proper^  in  slander,  to  leave  out  of  the  pleading  indecent  and  vulgar  words  not  material  \M 
the  slander.    Sttvem  v.  Ramify,  W.  121- 


i    '-1 


M: 


Digitized  by 


Qoo^<z 


I 


§§  5094-5098. 


1283 
GENERAL  RULES. 


Tit.  I,  Dw.  2,  Ch.  7. 


Sec.  5094.  In  the  actions  mentioned  in  the  preceding  section,  the 
defendant  may  allege  and  prove  the  truth  of  the  matter  charged  as 
defamatory;  and  in  every  case  he  may  prove  any  mitigating  circum- 
sunces  to  reduce  the  amount  of  damages.     [51  v.  57,  §  125.J 

Sec.  6095.  In  an  action  for  the  recovery  of  real  estate,  the  prop- 
erty shall  be  described  with  such  certainty  as  will  enable  an  officer 
holding  an  execution  to  identify  it.     [51  v.  57,  §  126.] 

Sec.  5096.     The  allegations  of  a  pleading  shall  be  liberally  con- 
strued, with  a  view  to  substantial  justice  between  the  parties,     f';!  v  s? 
§  114.]  ^         ^ 

Sec.  5097.  The  answer  or  demurrer  by  the  defendant  shall  be 
filed  on  or  before  the  third  Saturday,  and  the  reply  or  demurrer  by  the 
plaintiff  on  or  before  the  fifth  Saturday,  after  the  return  day  of  the  sum- 
mons, or  service  by  publication;  and  the  answer  or  demurrer  of  a  defend- 
ant to  a  cross-petition  shall  be  filed  on  or  before  the  third  Saturday, 
and  the  reply  or  demurrer  thereto  on  or  before  the  fifth  Saturday,  after 
the  cross-petition  is  filed.     [51  v.  57,  §  103.] 

Sec.  5098.  The  court,  or  a  judge  thereof  in  vacation,  may,  for 
good  cause  shown,  extend  the  time  for  filing  any  pleading,  upon  such 
terms  as  are  just.     [51  v.  57,  §  104.] 


What  defendant 
in  such  action 
may  allet£c  and 
prove. 
«.*C.I>86. 
How  real  prop- 
erty to  be  describ* 
ed. 

Pleadings  to  be 
liberally  constru- 
ed. 

S.*C.«8S. 

Rule-days  Cor 
pleadings. 


See  I  6598 


Si.  «  C.  88S. 

Kule-day  may  o^ 
extended. 

S.  *  C.  081. 


I  9094.     A  justification  must  be  proren  strictly,  especially  where  it  imputes  a  crime. 


y    -  -  -  ^^.   .„_"  ■ . ■ ~'- 1  I    — ^  — -.w..  .      -...viv  ..   ....1.1....^  m  ....iii^.        Jftly  IT. 

Biatr^  W.633. 

A  plea  of  justification,  which  does  not  distinctly  admit  the  speaking  of  the  words,  is  bad  on    **•  Appetdlx. 
<lemurrer.     Davit  v.  Matkfws,  2  O.  257. 

Such  plea  must  show  not  only  that  the  lacts  charged  are  true,  but  where  a  dishonest,  corrupt, 
or  criminal  intent  is  imputed,  that  they  were  accompanied  with  the  intent  imputed.  Gatre  v. 
RaiintoH,  12  O.  2S0.  | 

The  pica  must  aver  the  truth  of  the  material  and  substantial  charges,  in  language  as  broad  as 
the  charge  in  its  full  and  legal  sense ;  and  although,  where  there  are  separate  and  distinct 
charges,  yet  it  is  essential  that  a  plea  should  substantially  answer  the  whole  count  or  ground  of 
action  declared  on.     Van  Dtrveer  v.  Sutfhiii,  5  O.  S.  298. 

When  the  plea  of  justification  is  made  in  2ood  faith,  under  an  honest  belief  in  the  truth  of  the 
words  spoken,  and  with  reasonable  ground  lor  such  belief,  the  plaintiff  is  not,  by  reason  of  such 
plea,  on  the  failure  of  proof  to  sustain  it,  entitled  to  exemplary  damages,  nor  should  it  be  regarded 
as  an  aggravation  beyond  the  real  injury  sustained  by  the  plaintiff.    Rayntr  v.  Kinnty,  14  O. 

5.  283. 

Wkat  may  be  tkown  in  imiigation — 

That  the  reputation  of  the  plaintiff,  a  female,  for  chastity,  was  bad,  where  the  slanderous 
words  charged  a  want  of  chastity,  overruling  Dtwitv.  Greenfield,  bO.  225.  Duval  y.  Davey, 
«2  O.  S.  604  :  Her  v .  Cromer.  W.  441. 

But  specific  acts  of  sexual  intercourse  by  her  can  not  be  given  in  evidence  for  any  purpose, 
under  tne  issue  made  by  a  general  denial,     /d. 

That  defendant,  when  words  were  spoken,  named  his  author,  and  that  such  third  person  l^ad 
spoken  the  words.     Haines  v.  Welling,  7  O.  1  pt.  253. 

Circumstances  tending  to  show  that  the  words  were  spoken  under  a  mistaken  construction 
placed  upon  conduct,  which  was,  in  fact,  no  justification.  Haywood  v.  Foster,  16  O.  88 ;  Wilson 
T.  Affte,  3  O.  270;    Van  Derveer  v.  Sutfhin,  .->  O.  S.  293. 

That  plaintiflTs  wife,  against  whom  the  words  were  spoken  imputing  a  want  of  chastity,  and 
an  unmarried  man,  had  lived  together  alone  in  one  house.     Reynolds  v.  Tucker,  6  0.  S.  516. 

Matters  not  capable  of  supporting  an  action  or  constituting  a  justification.  Fisher  v.  Patter- 
ton.  14  O.  418. 

The  belief  of  a  physician  who,  on  examination  of  a  female  patient,  believed  her  to  be  preg- 
nant.    Alfin  V.  Morton,  21  O.  S.  536 

i  509€.  Pleadings  under  the  code  must  be  as  liberally  construed  as  the  stating  part  of  a  bill 
in  chancery  by  courts  of  equity.     Sturges  v.  Burton.HO.  S.  215,  218.  8e«  AppCB^IS. 

The  rule  of  the  common  law  that  pleadings  are  to  be  construed  most  strongly  against  the 
pleader  is  abrogated.     Ha/l  v.  I'taine,  14  O.  S.  417, 422. 

Although  the  language  of  pleadings  will  be  construed  according  to  its  popular  meaning,  that  * 

meaning  must  conform  substantially  to  the   proof  on  the  trial.     Hill  v.  Supervisor,  etc.,  10  O. 

6.  621. 

Under  the  liberal  construction  of  pleadings  prescribed  by  the  code,  and  no  motion  being  made 
to  compel  the  pleading  to  be  made  more  definite  and  certain,  an  averment  that  the  guarantor  is 
liable  both  as  an  indorser  and  a  guarantor,  implies  a  transfer  of  the  note  by  the  guarantor  to  the 
etiarantee,  and  imports  a  consideration  for  the  contract  of  guaranty.  Clay  v.  EdgertoH, 
19  O.  S.  549. 

See  note  to  section  60S7. 

J  5097.     The  plaintiff  against  whom  an  answer  "  demanding  affirmative  relief "  is  filed,  is  "a 
defendant  to  a  cross-petition,"  and  this  section  gives  him  until  "  the  third  Saturday  after  the    8*«  IppeKtUz* 
cross-petition  is  filed      to  plead  to  it.     A  judgment  taken  by  such  defendant  before  such  third 
Saturday  without  the  knowledge  of  the  plaintiff',  is  obtained  by  "irregularity,"  and  should  be  set 
aside  by  a  proceeding  under  sections  5354-65.     Kimmel  v.  Pratt.  40  O.  S.  344. 

\  5098.  The  defendant  is  not  excused  from  filing  his  pleading  within  the  rule  because  the 
plaintiff  has  failed  to  comply  with  an  order  to  give  security  for  costs.    Nerosom  v.  Ran,  18  0. 340. 

Is  is  discretionary  with  the  court  to  receive  or  reject  the  statute  of  limitations  after  the  rule 
day  for  pleading  has  expired  and  the  party  is  in  default.     lb. 

Where  the  court  gave  leave  to  file  a  petition  within  sixty  days,  and,  ip  deiault,  ordered  tlttt 
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GENERAL  RULES. 


§§  5099-5107. 


Interrogatories 
may  be  annexed 
to  a  pleading. 
See  Sup. 


When  intcrroga> 
tories  to  be 
answered. 


How  answers  to 

interrogatories 

enforced. 

t>e«  Appendix. 
See  Sup. 


~  Pleadings  to  be 
subscribed  and 
verified. 


sbb  i  ns. 


S.AC.98I. 


When  vetification 
not  required. 


.  «C. 


When  one  of  sct. 

ural  parties  may 

verify. 

S.  «  C.  988. 

What  is  a  suffi* 

cient  affidavit. 

What  is  a  suffi- 
cient verification 
by  a  non-resident. 

S.  A  C.  «8S. 


Affidavit  to  be 
signed  and  certi- 
fied. 


8.AC.98S. 


Sec.  6099.  A  party  may  annex  to  his  pleading,  other  than  a 
demurrer,  interrogatories  pertinent  to  the  issue  made  in  the  pleadings, 
which  interrogatories,  if  not  demurred  to,  shall  be  plainly  and  fully 
answered  under  oath,  by  the  party  to  whom  they  are  propounded,  oi 
if  such  party  is  a  corporation,  by  the  president,  secretary,  or  othei 
officer  thereof,  as  the  party  propounding  requires.     [70  v.  54,  §  105.  ( 

Sec.  5100.  When  annexed  to  the  petition,  the  interrogatories  shall 
be  answered  within  the  time  limited  for  answer  to  the  petition;  when 
annexed  to  the  answer,  they  shall  be  answered  within  the  time  limited 
for  a  reply;  when  annexed  to  the  reply,  they  shall  be  answered  within 
the  time  allowed  for  an  answer;  but  further  time  may  be  allowed  in  all 
cases  by  the  court,  or  a  judge  thereof  in  vacation.     [70  v.  54,  §  105.] 

Sec.  5101.  Answers  to  interrogatories  may  be  enforced  by  non-suit, 
judgment  by  default,  or  by  attachment,  as  the  justice  of  the  case  may 
require;  and,  on  the  trial,  such  answers,  so  far  as  they  contain  compe- 
tent testimony  on  the  issue  or  issues  made,  may  be  used  by  either  party. 

[70  V.  54-  §  105-1 

Sec.  5102.  Every  pleading  and  motion  must  be  subscribed  by  the 
party  or  his  attorney,  and  every  pleading  of  fact,  except  as  provided  in 
the  next  section,  must  be  verified  by  the  affidavit  of  the  party,  his  agent 
or  attorney;  when  a  corporation  is  the  party,  the  verification  may  be 
made  by  an  officer  thereof,  its  agent  or  attorney ;  and  when  the  state, 
or  any  officer  thereof  in  its  behalf,  is  the  party,  the  verification  may  be 
made  by  any  person  acquainted  with  the  facts,  the  attorney  prosecuting 
or  defending  the  action,  the  prosecuting  attorney,  or  the  attorney-gen- 
eral.    [52  V.  22,  §106;  70  v.  54,  §  105.] 

Sec.  5103.  The  verification  mentioned  in  the  preceding  section 
shall  not  be  required  to  the  answer  of  a  guardian,  defending  for  an 
infant,  or  a  person  of  unsound  mind,  or  the  attorney  of  a  person  impris- 
oned; nor  in  any  case  where  the  admission  of  the  truth  of  a  fact  stated 
in  the  pleading  might  subject  the  party  to  a  criminal  or  penal  prosecu- 
tion.    [51  V.  57,  §  107.] 

Sec.  5104.  If  several  parties  are  united  in  interest,  and  plead 
together,  the  affidavit  may  be  made  by  one  of  them.  [51  v.  57, 
§  108.] 

,  Sec.  5105.  The  affidavit  shall  be  sufficient  if  it  is  stated  therein 
that  the  affiant  believes  the  facts  stated  in  the  pleading  to  be  true. 
[51  V.  57,  §  109.1 

Sec.  5106.  When  the  party  pleading  is  a  non-resident  of  the  county 
in  which  the  action  is  brought,  or  is  absent  from  the  county  wherein 
the  pleading  is  filed,  an  affidavit  made  before  filing  the  pleading,  and 
filed  with  it,  stating  the  substance  of  the  facts  afterwards  inserted  in  the 
pleading,  shall  be  a  sufficient  verification.     [51  v.  57,  §  no.] 

Sec.  5107.  The  affidavit  verifying  a  pleading  may  be  made  before 
any  person  before  whom  a  deposition  might  be  taken,  and  must  be  signed 
by  the  party  who  makes  it;  the  officer  before  whom  the  same  was  taken 
shall  certify  that  it  was  sworn  to  before  him,  and  signed  in  his  presence; 
and  the  certificate  of  the  officer,  signed  officially  by  him,  shall  be  evi- 
dence that  the  affidavit  was  duly  made,  that  the  name  of  the  officer 
was  written  by  himself,  and  that  he  was  such  officer.  [51  v.  57, 
§1".] 


See  Appendix. 


the  cause  stand  dismissed,  and  a  petition  was  filed  two  days  after  the  expiration  of  the  sixty  days. 

the  defendant,  after  answer,  trial,  and  judgment,  can  not,  on  error,  insist  on  the  dismissal.    Ijie 

order  of  dismissal  must  be  deemed  vacated  by  the  subsequent  action  of  the  court  and  parties. 

Hill  V.  Supervisor,  tic.,  10  O.  S.  Sfl. 

\  5102.  Where  the  petition  is  not  signed  by  the  plaintiff  or  his  attorney,  but  the  affidavit 
appended  thereto  is  siened  by  the  plaintiflT,  and  no  motion  is  made  to  strike  from  the  files,  or 
otherwise  to  take  advantage  of  the  omission,  judgment  will  not  be  reversed  for  the  defect. 
Conn  V.  Rhades.  26  O.  S.  6*4 

1  6106  The  verification  is  sufficient  when  it  shows  a  belief  that  the  facts  stated  are  tm* 
tIaU  V.  Hancock  Co.,  U  O.  S.  188, 188. 
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Sec.  5108.  The  verification  of  the  pleading  does  not  apply  to  the  i  o  what  the  ven- 
araount  claimed,  except  in  actions  founded  on  contract,  express  or  "ppjy""  '*''" """ 
implied,  for  the  payment  of  money  only.     [51  v.  57,  4?  112.]  8.*c.)ies. 

Sec.  5109.     The  affidavit  verifying  a  pleading  can  be  made  by  the  when  »ffid«yU 
agent  or  attorney  only—  TgYaJ'Sr^u,^?,. 

1.  When  the  facts  are  withm  the  personal  knowledge  of  the  agent 
or  attorney. 

2.  When  the  plaintiff  is  an  infant,  or  of  unsound  mind,  or  impris- 
oned. 

3.  When  the  pleading  to  be  verified  is  founded  upon  a  written 
instrument  for  the  payment  of  money,  and  such  instrument  is  in  the 
possession  of  the  agent  or  attorney. 

4.  When  the  party  is  not  a  resident  of,  or  is  absent  from,  the  county.  ^  *  *•  •*•• 

t5«  V.  57,  §  113] 

Sec.  5110,     A  pleading,  verified  as  herein   required,  shall  not  be  Pleading  not  an 
used  against  a  party  in  any  criminal  prosecution,  or  action  or  proceed-  JlfanMher pr^ 
ings  for  a  penalty  or  forfeiture,  as  proof  of  a  fact  admitted  or  alleged  ceeding. 
in  such  pleading;  and  such  verification  shall  not  make  other  or  greater       ^ 
]»oof  necessary  on  the  side  of  the  adverse  party.     [52  v.  22,  §  106.]  s.*c.98a. 

SUBDIVISION   Vn.       MISTAKES   AND   AMENDMENTS. 

Sec.  5111.    The  plaintiff  may  amend  his  petition  without  leave,  at  ptamtiff  may 
any  time  before  the  answer  is  filed,  without  prejudice  to  the  proceed-  »■:■"•<'  petition 
ing;  but  notice  of  such  amendment  shall  be  served  upon  the  defend-  before  answer. 
ant,  or  his  attorney ;  and  the  defendant  shall  have  the  same  time  to 
answer  or  demur  thereto  as  to  the  original  petition.     [51  v.  57,  §  134.]  .^,fj^'^i,. 

Sec.  5112-     At  any  time  within  ten  days  after  a  demurrer  is  filed,  when  amendment 
the  adverse  party  may  amend,  without  leave,  on  payment  of  costs  since  derourrel*fiied^'" 
-filing  the  defective  pleading;  and  notice  of  fijing  an  amended  pleading 
shall  be  forthwith  served  upon  the  other  party,  who  shall  have  the  same 
time  thereafter  to  answer,  or  reply  thereto,  as  to  an  original  pleading.  *•**'•  •*•• 
[S'  V.  57,  §  135] 

Sec.  5113.     ^Vhen  a  demurrer  is  overruled,  the  party  who  demurred  whe*n°'  ^aV^  ^'* 
may  answer  or  reply,  if  the  court  is  satisfied  that  he  has  a  meritorious  "'^'y  p'«»d  »'"•• 
claim  or  defense,  and  did  not  demur  for  delay.     [51  v.  57,  §  136.]        (J*c.'w». 

Sec.  5114.     The  court  may,  before  or  after  judgment,  in  furtherance  set  ippcaiix. 
of  justice,  and  on  such  terms  as  may  be  proper,  amend  any  pleading.  Certain  amend- 

J.         ■  ,,.  \  --.y     '^  J^\.  c  ?     mcntsmaybe 

process,  or  proceedmg,  by  adding  or  striking  out  the  name  of  any  party,  made  at  any  time. 
/  ^ 

\  5109.  The  change  in  the  language  of  the  section  probably  changes  the  rule  laid  down  in 
/^rdonr.  Cam'ng:on,Z\0.?i.  168,  where  it  was  held  thatacause  of  actionin  a  pleadingj'ounded 
apon  a  mortgage  given  lo  secure  the  payment  of  a  promissory  note,  can  not  be  vcrined  by  en 
agent  or  attorney  of  the  p«rty,  on  the  ground  that  such  instrument  is  in  his  possession. 

j  1114.  Amendments  are  discretionary  with  the  court.  Ketnfier  v .  Trus.  I^ne  Seminary,  n  Sa*  a«mabJ|v. 
r.."2n,sa9;  TUtoni.  Morgarid^r,  12  O.  S.  98;  Clarkv.  Clark.lDO.  S.  128,185,'  Bobov.  Kick.  ■"•  •«»l«'"~»- 
<»»./,  »  O.  S.  11.%  122:  Bntt  V.  Bateman,  2.5  O.  S.  609. 

The  record  must  show  affirmatively  that  the  discretion  was  abused.  Clarkv.  Clark, '2X3  O.S. 
rj<.  l.«:  Brocky.  Batrman,  -25  <>.  S.  «09. 

The  court  may,  tita  spontt,  order  a  pleading  to  be  amended.  Rkodet  v.  Baird,  16  O.  S.  573, 
jK);  r^tax  y.  Thri/t,  20  (>.  S.  «2,  63. 

An  amendment  can  not  be  made  by  mutilating  or  altering  the  files.  A  new  pleading  should 
ne  filed,  or  a  statement  of  the  amendment  designating  by  re^rencc  where  the  new  matter  is  to  be 
averted,  or  what  is  to  be  considered  as  stricken  out.     Hill  v.  Supfri'isor,  etc.,  10  ().  S.  621. 

But  where  the  alteration  is  made  by  striking  out  or  inserting  new  matter  in  the  original  plead, 
lag,  with  the  permission  of  the  court,  and  no  prejudice  results  to  the  adverse  party,  the  final 
judgment  will  not  be  reversed  therefor.     Schneider  v.  Hosier,  21  O.  .S.  98. 

The  general  power  of  amendment  given  to  the  courts  is  only  limited  by  the  **  justice  "  of  the 
case,  but  the  statutory  thing  to  be  amended  must  exist  before  the  power  can  be  exercised. 
Sknmokin  Bank  v.  Street,  16  O.  S.  1,  10. 

Where  the  variance  between  the  allegations  and  the  proof  is  not  material,  a  judgment  will  not 
be  disturbed  for  an  omission  of  the  court  to  order  an  amendment  to  make  chem  conform.  Dayto* 
te>.  Co.  y.  KtUr,  24  O.  S.  M5. 

tmrf  conrt  ba*  the  power  to  direct  tks  clerk  to  correct  not  only  clerical  errors,  but  such  error* 
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___^ . -      -        -  —    -■  -    -  *     .. ■ 

or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegations  material  to  the  case, 
or,  when  the  amendment  does  not  change  substantially  the  claim  or 
defense,  by  conforming  the  pleading  or  proceeding  to  the  facts  proved; 
and  when  an  action  or  proceeding  fails  to  conform  to  the  provisions  of 
s.  A  C.  98».  i^jg  f  jjjg^  ^^  court  may  permit  the  same  to  be  made  conformable  thereto, 

by  amendment.     [51  v.  57,  §  137] 
\^hat  errors  and        Sec.  5115.     The  court,  in  cvery  stage  of  an  action,  must  disregard 
defects  arc  imma-  any  error  or  defect  in  the  pleadings  or  proceedings  which  does  not  affect 


'^  as  may  arise  from  any  fraudulent  or  improper  alteration  or  mutilation  of  its  files  or  records. 

H0lli5terv.  Judges,  tic.^  8  O.  S.  201. 

To  make  such  correction  it  is  not  essential  that  the  judge  act  on  his  personal  knowledge^  but 
he  may  hear  evidence  and  act  on  the  proof.     !b. 

An  execution  may  be  amended.      Xvaggoner  v.  Dubois,  If)  O.  67,  104. 

A  sheriff  or  other  officer  may,  by  leave  of  court,  amend  his  return.  It  should  be  done  within 
'  a  reasonable  time.      It  may  be  made  after  his  term  of  office  has  expired.     FcwbU  v.  Rayberg^  4 

O.  45,  fl9,  60. 

But  such  return,  as  to  the  description  of  the  property  levied  on.  can  not  be  so  amended  as  to 
prejudice  other  liens  intervening  between  the  lime  of  levy  and  the  date  of  the  amendment. 
'         Ohio  L.  Ins.  &-  T.  Co.  v.  Vrbana  Ins.  Co.,  13  O.  ^2(1. 

A  sheriff  will  not  be  permitted,  after  final  judgment,  on  his  own  motion,  to  amend  his  defect- 
ive servicu  and  return,  by  indorsing  on  the  oriKinal  writ  that,  at  the  date  of  the  summons,  he  had 
verbally  appointed  another  tu  serve  it,  to  the  prejudice  of  rights  acquired  by  third  persons  after 
the  petition  was  filed  and  before  such  amendment.     Jiarry  v.  Hiwey,  30  O.  b.  "\A. 

A  motion  to  vacate  a  judgment  for  irregularity  is  a  "proceeding"  authoriicd  by  the  code, 
and  as  such  is  amendable,     Knox  Co.  Bank  v.  Doty,  y  O.  S.  505,  GUS, 

An  undertaking  for  second  trial  might  be  amended.     Ncglty  wjcffers,  2S  O.  S.  90. 

This  section  is  applicable  to  appeal  bonds,  and  mistakes  therein  may,  by  consent  of  the  sure- 
ties, be  amended  m  the  appellate  court,  or  a  new  bond,  by  way  of  amendment,  may  be  filed. 
Irwin  v.  Bank  of  Belief ontaine,  6  O.  S.  81. 

Distinction  between  the  power  to  amend  before  and  after  judgment.  Doty  v.  Rigour,  9  O.  S. 
519,  524. 

The  restriction  that  the  proposed  amendment  *'must  not  change  substantially  the  claim  or  de- 
fense," does  not  refer  to  they^rwi  of  the  remedy,  but  to  the  general  identity  of  the  transaction 
forming  the  cause  of  complaint.     Spice  v.  Steinruck,  14  O.  S.  213. 

Where,  upon  leave  to  file  an  amended  petition  in  an  action  on  a  bond,  in  addition  to  amending 
the  original,  a  new  and  dis-tinct  cause  oraction,  then  barred,  was  stated,  the  matter  not  material 
to  a  cause  of  action  on  the  bond  might,  on  motion,  be  stricken  out,  Delaware  Co.  v.  Andrews, 
18  O.  S.  49. 

After  the  reversal  of  a  judgmentkthe  court  to  which  the  cause  has  been  remanded  for  further 
proceedings  may,  by  way  of  amendment,  allow  breaches  to  be  assigned  on  the  bond  sued  on, 
which  were  not  assigned  in  the  originarl  petition.     Hunt  v.  Caylory  25  O.  S.  620. 

After  a  case  is  reserved  to  the  supreme  court,  upon  issues  joined  and  an  agreed  statement  of 
facts,  no  change  in  the  pleadings,  niaking  new  issues  and  requiring  further  evidence,  will  be 
allowed,  unless  it  is  made  clear  that  without  it  the  rights  of  a  party  will  be  sacrificed,  or  plain 
injustice  done.      Wts^vell  v.  First  .Con.  Church,  14  O.  .S,  31. 

The  district  court,  on  petition  in  error,  has  no  power  to  order  ^an  amendment  of  the  record, 
but  may  order  the  court  of  common  pleas  to  send  up  a  perfect  transcript  of  its  record.  WWrf  v. 
Newkirk,  15  O.  S.  295. 

Where,  in  an  action  upon  a  bond,  in  which  the  existence  of  the  bond  is  averred,  and  the  bond 
is  lost  after  the  bringing  of  the  suit,  the  pleading  must  be  amended  to  conform  to  the  evidence 
to  be  presented  on  the  trial.     Chamberlain  v.  Sawyer,  19  O.  360. 

An  amended  answer  purporting  not  to  be  supplementary,  but,  of  itself,  a  "full  answer  to  the 
plaintiffs  petition,"  and  stating  facts  inconsistent  with  the  original  answer,  is  to  be  regarded  as 
an  abandonment,  by  the  defendant,  of  the  issues  of  fact  previously  made  by  the  original  answer 
and  reply  thereto.    Dunlap  v.  Robinson,  12  O.  S.  530.  \ 

The  issue  is  that  made  by  the  amended  pleadings  alone,  unless  the  originals  are  made  part  of 
the  amended  pleadings.     Bank  v.  Telegraph  Co.,  30  O.  S.  555.  , 

Where,  in  an  action  upon  a  policy  of  insurance  which  contained  a  provision  that  no  action 
should  bt  brought  thereon  unless  "  commenced  "  within  twelve  months  next  after  the  loss,4he 
name  of  a  company  other  than  the  defendant  was  inserted,  by  mistake,  in  the  body  of  the  sum- 
mons which  was  served  on  the  defendant,  and  after  the  expiration  of  the  twelve  months  the 
defendant  voluntarily  appeared  and  moved  to  strike  the  petition  from  the  files;  and  the  plaintiff 
then,  on  leave,  ^mended  the  writ  so  as  to  conform  to  the  petition :  Held,  the  amendment  was 
authorized,  and  had  the  effect  to  make  the  action  one  brought  within  the  twelve  months.  Bur- 
ton v.  Bukeye  Ins.  Co.,  26  O.  S.  -167. 

BM  AllMlldlx.  §  5115.    The  record  must  show  that  the  error  complained  of  iVas  prejudicial.     U^ood  v.  Perry, 

\V.  240;  Osbum  v.  State,  7  O.  1  pt.  212 ;  Loudenback  v.  Collins,  4  O.  S.  251 ;  Scoverti  v.  State, 
0  O.  S.  288;  Hollister  v.  Reznor,  9  O.  S.  1  ;  Ohio  L.  Ins.  6*  T,  Co.  v.  Goodin,  10  O.  S.  557; 
Jackson  v.  State,  11  O.  S.  101,  111  ;  Gandol/o  v.  State,  11  O.  S.  114;  Wardy.  Mcintosh,  12  O.  S. 
231.240;  Banning  V.  Banning,  12  O.  S.  437;  Dudley  v.  Geauga  Iron  Co.,  13  O.  S.  168;  Dickey 
V.  Beatty,  14  O.  S.  389;  Courtright  v.  Staggers,  15  O.  S.  511 ;  Ox'iatt  v.  State,  19  O.  S.  573;  Dal- 
las v.  femeau,  25  O,  S.  635,  G38;  Bolan  v.  State,  26  O.  S.  371. 

What  defects  in  pleadings  are  cured  by  trial,  verdict,  or  judgment.  Trimble  v.  Doty,  16  O.  S. 
118,  129;  Hall>t.  Reed,  17  O.  498;  Porter  v.  Kepler,  14  O.  127;  Gardiner  v.  McDowell,  W.  762; 
Chris/yv.  Douglas, Vf.  485;  lyUson  v.  Thompson,  W.  'Am,  Jordan  y.  James,  h  O.  88;  Bethels, 
ti'oodworth,  11  O.  S.  393;  Maxjieldy.  Johnston.t  O-  204;  McCartyv.  Garraghty,  10  O.  S.  438; 
Nelson  v.  Ford,  5  O.  473;  Porter  v.  Porter,  14  O.  220 ;  Chisotn  v.  School  Dis.  No.  8,  19  O.  289; 
Johnson  v.  Mullin,  12  O.  10;  Swearingen  v.  Bank  of  Mi.  Pleasant,  13  O.  200;  Clei'eland  Se* 
P.  R.  Co.  V.  Stackhouse,  10  O.  S.  568;  Conn  v.  Rhodes,  26  O.  S.  644;  Voungstown  v.  Moort,  30 
().  S.  133. 

A  correct  judgment  will  not  be  reversed  because  a  bad  reason  was  given  for  it  by  the  court 
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the  substantial  rights  of  the  adverse  party;  and  no  judgment  shall  be  See 4 O- c  C- 369. 
reversed,  or  affected,  by  reason  of  such  error  or  defect.     [51  v.  57,      **••••• 

§  -as-l 

Sf.c.  5116.      If  the  demurrer  be  sustained,  the  adverse  party  may  Amendment  after 
amend,  if  the  defect  can  be  remedied  by  amendment,  with  or  without  l!Sne"d."' *"*" 
costs,  as  the  court  in  its  discretion  shall  direct.     [51  v.  57,  ^  139.]         8,  acCjW. 

Sfx.  5117-     When  either  party  amends  a  pleading  or  proceeding.  Further  time  for 
and  the  court  is  satisfied,  by  affidavit  or  otherwise,  that  the  adverse  [^jj[»  af^"  amend- 
party  could  not  be  ready  for  trial  in  consequence  of  the  amendment,  a 
continuance  may  be  granted  to  some  dav  in  term,  or  to  another  term  of 
the  court.     [51  v.  57,  S  140.]  '  "  «.ac.wo. 

Sec.  5118.  When  the  plamtiff  is  ignorant  of  the  name  of  a  defend-  when  a  party 
ant,  such  defendant  may  be  designated  in  any  pleading  or  proceeding  fic\ItUms'naiw.^'* 
by  any  name  and  description,  and,  when  the  true  name  is  discovered,  the 
pleading  or  proceeding  may  be  amended  accordingly ;  ^nd  the  plaint- 
iff, in  such  case,  must  slate,  in  the  verification  of  his  petition,  that  he 
could  not  discover  the  true  name,  and  the  summons  must  contain  the 
words  "real  name  unknown,"  and  a  copy  thereof  must  be  served  per- 
sonally  upon  the  defendant.     [51  v.  57,  §  141.] 

Sec.  5119.     Either  party  may  be  allowed,  on  such  terms  as  to  costs  SuppUmcntai 
as  the  court,  or  a  judge  thereof,  may  prescribe,  to  file  a  supplemental  fo*?*  filed.* 


that  rendered  it.  Loudenhack  v.  Collins^  4  O.  S.  251 ;  Stfamboat  W^averly  v.  CUmentt^  14  O. 
28,  37  :  Harman  v.  A>//*y.  !b.  502.  507  ;  McClmtock  v.  Inskip,  la  O.  21  ;  Ludlo^o  v.  Park,  4  O.  6 ; 
Baird  v.  Clark,  12  O.  S.  87.  90;  Holt  v.  Lamb,  17  O.  S.  374.  384. 

A  judgment  will  not  be  reversed  for  an  error  benehcia)  to  the  party  seeking  the  reversal. 
Burt  V.  Dndge,  13  O.  i3l ;  Sterret  v.  Crred,  2  O.  343. 

Where,  on  error,  it  is  apparent  from  the  record  that  the  judj^ment  of  the  court  below  was 
ri^ht,  technical  errors,  intervening  on  the  trial,  will  not  avail  to  disturb  the  judgment.  Way  v. 
Lan^ley,  15  O.  S.  392. 

Slight  mistakes  or  omissions  in  pleading  will  be  cured  by  judgment ;  but  where  the  pleading 
is  totally  defective,  showing  on  its  face  tnM  the  party  can  claim  no  right  under  it.  the  judgment 
will  be  held  erroneous.     Gittings  v.  Baker,  2  O  S.  21. 

A  judgment  can  not  be  reversed  on  error  because  the  form  of  action  was  misconceived,  "in  * 

cn<e  ihe  facts  arc  substantially  alleged  which  the  party  was  bound  to  prove  on  the  trial,  in  order 
to  entitle  him  to  a  recovery."       Taylorw.  firowder,  1  O.  S.  225. 

Where  the  defect  in  a  petition  to  which  a  demurrer  has  been  overruled  consisti^in  the  omission 
to  aver  the  performance  of  a  condition  precedent  in  the  contract  sued  on^.ind  it  appears  from 
the  subsequent  pleadings  and  record  that  the  defendant  was  not  prejudiced  thereby,  the  judg* 
ment  will  not  be  reversed.     Dayton  Jns.  Co.  v.  Kelly,2\  O.  S.  345. 

An  erroneous  instruction  to  the  Jury  is  not  ground  for  the  reversal  of  the  judgment,  where  it 
clearly  appears  from  the  record  that  the  party  objecting  thereto  was  not  prejudiced  thereby. 
Brrty  v.  State,  31  O.  S.  219. 

Where  the  finding  of  facts  fairly  admits  of  a  construction  which  will  support  the  judgment. 
that  construction  will  be  adopted,  rather  than  a  diflTerent  one  which  would  render  the  judgment 
erroneous.    Ja^k  v.  Hudnatl,  25  O.  S.  255. 

The  consideration  of  a  promise,  mutual  promises,  and  allegations  relating  to  precedent  condi- 
tions, etc.,  however  inform.illy  or  defectively  averred  or  stated  in  the  petition,  can  not  be  made 
the  ground  of  arrest  of  judgment,  if  the  petition  disclose  a  cause  of  action.  Every  reasonable 
presumption,  and  fair  constructive  intendment,  will  be  made  to  sustain  the  pleading  after  ver> 
diet.     Nott  x.Joknson,  7  O.  S.  270. 

Where  the  parties  on  an  appeal  from  a  justice  of  the  peace,  proceed  to  trial  before  a  jury, 
upon  the  tranM:ript  of  the  justice,  and,  no  objection  being  taken,  there  is  a  verdict  and  judgment, 
the  judgment  will  not  be  reversed  for  such  irregularity.     Hallatn  v .  Jacks,  W  ().  S.  692. 

The  rendition  of  judgment  against  the  garnishee,  previous  to  rendering  judgment  against  the 
defendant,  in  an  attachment  proceeding  before  a  justice  of  the  pence,  is  not  an  error  prejudical 
to  such  defendant,  nor  is  it  one  of  which  he  can  take  advantage.  Carper  v.  Richards^  13  O.  S. 
219,227. 

Where  incompetent  testimony  was  objected  to,  but  permitted  to  go  to  the  jury,  it  must  mani- 
festly appear  that  its  admission  could  not  have  been  prejudicial.     IViUonv,  Barkalow,  11  O, 

But  where  it  does  so  appear,  the  judgment  will  not  be  reversed.  Fullers.  Coats,  18  O.  S. 
:U;I ;   Thayer  v.  Luce,  22  O.  S.  62. 

In  the  admission  of  improper  evidence  on  the  part  of  the  defendant,  which  operates  only  to 
rebut  evidence  improperly  introduced  by  the  plaintifT,  there  is  no  error  to  the  prejudice  of  the 
latter.      Taylor  v.  Bog:gs,  20  O.  S.  .Mr..  „   .     r  u-  u 

Where  the  bill  of  exceptions  does  not  profess  to  set  out  all  the  evidence,  nor  all  the  facts  which 
the  cvidcnr*  of  the  plaintiff  tended  to  prove,  if  improper  evidehce  was  allowed  to  be  introduced 
by  the  defendant,  which  was  calculated  to  mislead  the  jury,  to  the  prejudice  of  the  plainUft,  the 
conns  can  not  say,  on  error,  that  no  prejudice  resulted.     Ih. 

And  see  Sear  v.  Knowles,  36  O.  S.  43.  * 

g  5l1f>.  If  the  plaintiffs  petition  be  adjudged  insufficient  upon  demurrer,  and  no  leave  to 
amend  be  asked  for.  it  is  not  error  to  proceed  to  final  judgment  against  the  plaintiff,  without 
granting  leave  to  amend.     Devoss  v.  Gray,  22  O.  S.  159. 

2  5119.    The  character  of  a  pleading  is  determined  by  the  averments  it  contains,  and  not  by  the  g^  Appeadlx* 
Mine  given  to  it;  and  if  a  paper  styled  **  supplemental  petition,"  contains  facts  such  as  would  be  '^'^ 
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petition,  answer,  or  reply,  alleging  facts  material  to  the  case  which  occur 
subsequent  to  the  filing  of  the  former  petition,  answer,  or  reply;  but  rea- 
sonable notice  of  the  application  must  be  given,  when  the  court  or  judge 
so  requires.     [51  v.  57,  §  142.] 
When  acUons  may      Sec.  5120.     When  two  Of  more  actions  are  pending  in  the  same 
be  consolidated,     court,  the  defendant  may,  on  motion,  and  notice  to  the  adverse  party, 
require  him  to  show  cause  why  the  same  shall  not  be  consolidated ;  and 
8m  ipp«B4ix.      jf  j(  appear  that,  at  the  time  the  motion  is  made,  the  actions  could  have 
been  jomed,  and  if  the  court,  or  a  judge  thereof,  find  that  they  ought 
to  be  joined,  the  several  actions  shall  be  consolidated.     [51  v.   57, 
.?§  143.  144] 


8.  *  C.  MO.I. 


suBDryisioN  vni.     motions. 

What  u  a  motion.      Sec.  5121.  v  A  motion  is  an  application  for  an  order,  addressed  to  a 
8.  A  c.  io«8,        court  or  judge,  by  a  party  to  a  suit  or  proceeding,  or  one  interested 

therein.     [51  v.  57,  §  503.] 
When  teverai  ob-       Sec.  6122.     Several  objects  may  be  included  in  the  same  motion, 
c'uded*Lrei'n.     if  they  all  grow  out  of,  or  are  connected  with,  the  action  or  proceeding 
&  scions.        in  which  it  is  made.     [51  v.  57,  §  504.] 

Notice  of  motion—  Sec.  5123.  When  notice  of  a  motion  is  required,  it  must  be  in 
wiiat  to  contain,  ^jjjjjjg^  j^j]  gj^^j  contain  the  names  of  the  parties  to  the  action  or  pro- 
ceeding in  which  it  is  made,  the  name  of  the  court  or  judge  before 
whom  It  is  to  be  made,  the  place  where  and  the  day  on  which  it  will 
be  heard,  the  nature  and  terms  of  the  order  or  orders  to  be  applied  for, 
and,  if  affidavits  are  to  be  used  on  the  hearing,  that  fact  shall  be  stated; 
8.  A  0.1098.        and  the  notice  shall  be  served  a  reasonable  time  before  the  hearing. 

[51  V.  57,  §505.1 
Who  may  serve         Sec.  5124.     Notices  of  motions  may  be  served  by  a  sheriff,  cor- 
notices.  oner,  or  constable,  or  by  a  disinterested  person ;  and  the  return  of 

8.  A  Clous.        an   officer,  or  affidavit  of  such   person,    shall  be   proof  of  service. 

[51  V.  57,  §506.1 
How,  and  upon  Sec.  5125.  The  service  of  a  notice  shall  be  made  as  required  for 
be'roid'e  "''* '°  *^^  Service  of  a  summons,  and  when  served  by  an  officer  he  shall  be 
entitled  to  like  fees;  the  service  shall  be  on  the  party,  or  his  attorney 
of  record,  if  either  is  a  resident  of  the  county  in  which  the  motion  is 
made ;  and  if  there  is  more  than  one  party  adverse  to  such  motion, 
service  shall  be  made  upon  each  party,  or  his  attorney.  [51  v.  57, 
§§  506,  507.1 
When  notice  not  Sec.  5126.  Motions  to  Strike  pleadings  and  papers  from  the  files 
required.  ^^^^  ^  made  with  Or  without  notice,  a?  the  court  or  judge  shall  direct. 

S.AC1009.        [51  V.  57,  §  508.] 

proper  m  an  amended  petition^  it  may  be  so  treated ;  and  it  is  within  the  discretion  of  the 
court  to  allow  such  a  pleading  to  be  61ed  during  the  progress  of  a  cause.  CincinntUiy.  Cameron, 
83  0.  S.  836.  »         K    6  -r 

\  5121.  It  is  always  the  light  of  a  pArty  in  a  case  to  invoke  the  action  of  the  court  by  motion, 
for  proper  cause.  And  this  right  has  also  very  properly  been  extended  to  those  having  an 
interest  in  the  subject  matter,  though  not  parties.  Thus,  in  actions  of  replevin,  attachment, 
S«0  Appendix*  ^°*^  ^°  cases  of  distribution  of  money,  it  has  been  the  practice  to  entertain  and  hear  motions 
made  by  persons  in  interest,  though  strangers  to  the  record.  Calltnder  v.  PainetvilU  &•  H.  R. 
Cc,  11  O.  S.  516,  520. 

Where  a  partv  is  proceeding  to  sell  lands  on  a  void  judgment,  a  subsequent  purchaser  may 
move  to  set  aside  the  execution,  though  not  a  party  to  the  judgment  or  proceeding.     MilUr  v. 
,  Pfi^s,  25  O.  S.  270. 

I  6128.    See  section  5354,  and  notcft. 
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PROVISIONS  PRELIMINARY. 


Tit.  /,  Div.  8,  Ch.  L 


DIVISION  III.     Trial. 


CHAPTER  1. 
CHAPTER  2. 
CHAPTER  3. 
CHAPTER  4. 
CHAPTER  6. 


Provisions  Preliminary. 
Conduct  of  the  Trial. 
Evidence. 
Exceptions. 
New  Triau 


CHAPTER  1. 

PROVISIONS    PRELIMINARV- 

SOBDIVISION  I.  Tkt  ittut—Mow  tried. 

SusDIVisiOM  II.  TiKu  e/ trial. 

SOBonnsiON  III.  Tender^  and  offer  to  con/tat  judgmtni, 

SvBDmnON  IV.  Xtvtvor  of  actiont. 


SUBDIVISIOH  I. 


Sbctioh 

6117.  What  a  trial  is. 

S128.  What  is  an  issue. 

S12S.  How  an  issue  of  fact  is  raised. 


Section 

S130.  How  issues  are  to  be  tried. 

9181.  What  issues  to  be  tried  by  the  court. 


SOBDIVISION   II. 


61S2.  The  trial  docket. 

5138.  When  judgment  on  delault  may  be  en- 
tered. 


5134.  The  order  in  which  cases  are  to  be  heard. 

5135.  At  what  term  actions  are  triable. 
5186.  Cleric  to  make  bar-docket. 


Subdivision  III. 

9187.  Plea  of  tender  of  money  before  suit.  I  5140.  Offer  to  confess  out  of  court. 

5188.  Plea  of  tender  of  article  or  labor  before    5141.  Offer  to  confess  in  open  court. 

suit.  I  5142.  Such  offers  not  to  affect  the  trial. 

5188.  Offer  to  confess  judgment  before  action    5143.  Furtber    application    of    preceding    sec- 
brought.                                                          I  tions. 


Subdivision  IV. 


514i. 
BUS. 
««. 

5147. 

6148. 
6149. 

6160. 
6161. 


What  actions  abate  by  death  of  a  party. 

Action  for  dower  does  not  abate. 

When  the  action  may  proceed  without 

revivor. 
Abatement  as  to  some  defendants;  when 

action  may  proceed  as  to  others. 
When  and  against  whom  action  revived. 
Revivor  by  appearance  or  supplemental 

pleading. 
Revivor  by  conditional  order. 
The  conditional  order — what  to  contain. 
How  served. 


5153.  When  service  may  be  made  by  publica- 

tion. 

5154.  In  whose  name  revived  when  plaintiff 

dies. 

5155.  In  whose  name  when  defendant  dies. 
6156.  When  defendant  in  real  action  dies. 
5167.  Limitation  when  defendant  dies. 
516S.  Limitation  when  plaintiff  dies. 

5159.  Action  to  be  dismissed  when  it  can  not  be 

revived,  . 

5160.  Defendant  may  have  action  dismissed  for 

want  of  revivor. 

5161.  Trial  to  be  postponed  because  of  revivor. 


SUBDIVISION    I.       THE    ISSUE — HOW   TRIED. 


Sec.  5127.     A  trial  is  a  judicial  examination  of  the  issues,  whether  What  a  trial  i». 
of  law  or  of  fact,  in  an  action  or  proceeding.     [51  v,  57,  §  262.]  ■.♦C.ioafc 

See  Appaadls. 
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TIME  OF  TRIAL. 


5128-6132: 


What  is  an  issue. 
8.  A  C.  1020. 


How  an  issue  of 
fact  is  raised. 


8m  Appcadlx. 
8.  A  C.  1020. 


How  issues  are  tc 
be  ^ried. 
See  Sup. 

R.  *  C.  1020. 


What  issues  to  be 
tried  by  the  court. 

8.  AC.  1021. 


Sec.  5128.  Issues  ^rise  on  the  pleadings  where  a  fact,  or  conclu- 
sion of  law,  is  maintained  by  one  party  and  controverted  by  the  other. 
They  are  of  two  kinds — 

1.  Of  law. 

2.  Of  fact.     [51  V.  57,  §  260.] 

Sec.  5129.     .^n  i.ssue  of  fact  arises — 

1.  Upon  a  material  allegation  in  the  petition  denied  by  the  answer. 

2.  Upon  a  set-off,  counterclaim,  or  new  matter,  presented  in  the 
answer  and  denied  by  the  reply. 

3.  Upon  material  new  matter  in  the  reply,  which  shall  be  consid- 
ered as  controverted  by  the  opposite  party  without  further  pleading. 
[51  V.  57,  §  261.1 

Sec.  5130.  Issues  of  law  must  be  tried  by  the  court,  unless  referred 
as  hereinafter  provided ;  and  issues  of  fact  arising  in  actions  for  the 
recovery  of  money  only,  or  specific  real  or  personal  property,  shall  be 
tried  by  a  jury,  unless  a  jury  trial  be  waived,  or  a  reference  be  ordered 
as  hereinafter  provided.     [51  v.  57,  §  263.] 

Snc.  5131.  AH  other  issues  of  fact  shall  be  tried  by  the  court,  sub- 
ject to  its  power  to  order  any  issue  to  be  tried  by  a  jury,  or  referred. 
[51  V.  57,  §  264.] 


SUBDIVISION    II.       TIME   OF   TRIAL. 

The  trial  docket.  Sec.  5132.  The  clerk  shall  make  a  trial  docket  at  least  twelve  diys 
before  the  first  day  of  each  term,  and  the  cases  shall  be  set  for  particu- 
lar days,  in  the  order  in  which  they  stand  on  the  appearance  docket ; 
a  case  in  all  its  stfiges  in  the  same  court,  and  upon  every  docket  or 
book,  and  all  papers  filed  or  issued  therein,  shall  bear  the  appearance 

s««  2  5186.  docket  number;  but  the  clerk  shall  not  place  upon  the  trial  docket  any 

case  in  which  nothing  remains  to  be  done  except  to  execute  an  order 
for  the  sale  of  real  or  personal  property,  and  to  distribute  the  proceeds 
as  directed  by  the  order;  and  if  it  become  necessary,  the  case  may  be 


See  Appendix. 


Rpe  Appendix. 


See  Appendix. 
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I  5128.  Prior  to  the  adoption  of  \  5207  the  court  could  not  hear  a  cause  without  pleadings. 
^Iason  V.  Etnbree,  5  O.  277. 

Nor  decide  the  facts  nor  proceed  to  judgment  where  no  issue  was  made.  Headly  v.  Roby^  6 
O.  321 ;  Ferrcll  v.  Humphrey,  12  O.  112. 

An  agreement  of  counsel  to  consider  the  issues  as  made  up,  Is  of  no  effect.  McBn'dey.  Moore, 
W.  524. 

g  5i:W.  Adversary  panics  to  a  suit  can  not.  by  contract,  require  the  court  to  try  their  cause 
contrary  to  the  established  rules  of  judicial  proceedings.     Gitttngs  v.  Baker,  2  O.  S.  21. 

An  action  for  the  enforcement  of  a  trust,  and  for  an  account  Sy  the  tru.stee  to  the  cestui  qm 
trust,  is  not  triable  of  right  by  a  jury,  but  by  the  court.     Carlisle  v.  Foster,  10  ().  S.  I9B. 

No  judgment  can  be  rendered  upon  a  finding  of  facts  which  are  in  the  nature  of  evidence 
only,  and  are  not,  in  law,  conclusive  upon  the  question  at  issue.     Leach  v.  Chunk.  Ht  <).  S.  MS. 

In  a  civil  action,  where  the  facts  stated  in  the  petition,  and  the  nature  of  the  relief  primarily 
demanded,  arc  within  the  sole  jurisdiction  of  a  court  of  equity,  neither  party  can,  of  rii;ht, 
demand  that  the  issues  of  fact  made  by  the  pleadings,  touching  the  plaintiff's  right  to  such  relief, 
shall  be  tried  a  jury.     KotvlanJ  v.  Fntrekin,  27  ().  S.  47. 

Where,  in  an  action  upon  a  note  and  mortgage  given  to  secure  its  payment,  judgment  is  asked 


upon  the  note,  and  for  the  sale  of  the  mortg.tged  property,  either  party  may  demand  a  jury 
S.  4:J7.  ' 


trial  upon  any  issue  of  fact  which  affects  the  judgment  upon  the  note.     Ladd\.  James,  10  O. 


In  an  action  by  persons  claiming  to  be  trustees  of  an  incorporated  religious  society,  and  seek- 
ing, in  their  ch-iractcr  as  such  trustees,  to  recover  possession  of  the  real  property  of  the  society, 
an  answer  denying  that  the  plainttflTs,  and  alleging  that  the  defendants,  are  such  trustees,  pre- 
sents an  issue  which  is  properly  triable  by  a  jury.     First  Pres.  Soc.  v.  Smitkers,  12  O.  S.  248. 

In  an  action  for  the  recovery  of  money,  wherein  the  only  relief  prayed  for  is  a  money  judg- 
ment, either  party  is  entitled  to  demand  atrial  by  a  jury,  notwithstanding;  numerous  items  ol 
account,  or  of  claim  and  counterclaim,  are  involved  in  the  issue.  Avertll  Coal  ^  Oil  Co.  v,. 
Vemer,  22  ().  S.,  372. 

See  notes  to  Art.  VIII,  \\  8, 11,  Const.  1803;  and  Art.  I,  l\  5, 10,  Const.  1851,  as  to  jury  trfat 

g  5131.  A  verdict  in  an  equity  case  is  not  conclusive,  but  the  court  may  decree,  notwith- 
standing the  verdict.    Morgan  v.  Slangier,  20  O.  S.  38. 

Where  Che  court,  io  an  equity  case,  submits  certain  questions  to  a  jury,  it  is  not  error  to 
refuse  instructions  on  points  irrelevant  to  the  questions  submittedp  though  pertinent  to  other 
parts  of  the  case.     Carlisle  v.  Foster^  10  O.  S.  198. 

I  5132.  A  court  does  not  lose  jurisdiction  of  a  cause  from  the  fact  tfiat  for  several  years  it 
was  omitted  from  the  docket  by  the  clerk.    Farmer  s  College  v.  Cary^  35  O.  S.  648. 
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redocketed,  on  the  application  of  either  party,  whereupon  it  shall  stand  , 

in  all  respects  as  if  it  had  remained  on  the  docket.     [55  v.  26,  §  306.]  **•**'•'"*♦• 

Sec.  5133.     In  an  action  upon  an  account,  or  written  instrument  on'deftmit^ay  be 
for  the  payment  of  money  only,  or  in  foreclosure,  judgment  may  be  entered, 
entered,  at  any  time  during  the  term,  after  the  defendant  is  in  default 
for  an  answer;  but  the  court  may,  for  good  cause  shown,  give  further  ^*'  *  ^*^- 
time  for  answer.     [66  v.  42,  §  307.] 

Sec.  6134.     Cases  in  which  there  is  an  issue  of  fact,  or  in  which  The  order  in 
damages  are  to  be  assessed,  shall  be  tried  in  the  order  in  which  they  J^'beVe""*" 
stand  on  the  trial  docket,  unless  by  the  consent  of  the  parties,  or  by 
the  order  of  the  court  they  are  continued  or  placed  at  the  heel  of  the 
docket,  or  for  good  cause  shown  may  be  especially  assigned  for  trial 
or  hearing  out  of  their  regular  order,  and  actions  for  wages  shall  be  , 

first  in  order  for  trial,  but  the  court  may  assign  for  trial  the  cases  tria- 
ble to  a  jury,  in  a  series,  in  the  order  in  which  they  stand  upon  the 
docket,  giving  preference  always  to  actions  for  wages  and  cases  not 
triable  to  a  jury,  in  a  series  in  like  manner.  All  other  cases  shall  be 
heard  in  the  order  in  which  they  stand  upon  the  trial  docket,  unless 
the  court  othierwise  directs,  and  the  court  may  at  any  time  hear  a. 
motion  or  demurrer,  and  may  by  rule  prescribe  the  time  of  hearing 
motions  and  demurrers;  provided,  that  in  any  subdivision  where  there 
are  two  or  more  judges,  one  of  whom  for  any  cause,  shall  be  dis- 
qualified to  hear  or  try  any  of  the  causes  upon  such  trial  docket,  such 
causes  may  be  assigned  for  trial  or  hearing  in  a  series  in  the  order  in 
which  they  stand  upon  the  docket,  by  a  judge  not  disqualified  to  try 
the  same,  and  may  be  tried  and  heard  in  like  order.  \March  18, 
1889:  86  V.  109.] 

Sec.  5136.     Actions  are  triable  at  the  first  term  of  the  court  after  the  _4\;^^f JJ',^y^ 
issues  therein,  by  the  times  fixed  for  pleading,  are  or  should  have  been  '" '»  ^»«  "»  «• 
made  up:  when  the  issues  are  or  should  have  been  made  up  during  a 
term,  such  action  shall  be  triable  at  that  term ;  and  when  the  issues  are  or 
should  have  been  made  up  either  before  or  during  a  term  of  court,  but  after 
the  period  for  the  preparation  of  the  trial  docket  of  the  term,  the  clerk,  ^3. 

if  required  by  the  court,  shall  place  such  actions  on  the  trial  docket  of  ^    '" 
that  term.     [51  v.  57,  §  308.] 

Sec.  6136.     The  clerk  shall  make  a  copy  of  the  trial  docket  for  the  cierk  to  make 
use  of  the  bar  before  the  first  day  of  the  term.     [51  v.  57,  §  309.]  J^l^^'^c.^JS^. 

SUBDIVISION  III.      TENDER,  AND  OFFER  TO  CONFF_SS  JUDGMENT. 

Sec  5137.     If,  in  an  action  on  a  contract  for  the  payment  of  money,  pi^^  of  tender  of 
the  defendant  answer  and  prove  that  he  did  tender  payment  of  the  money  before 
money  due  on  the  contract,  at  any  time  before  the  commencenient  of 
the  action  thereon,  and  pay  to  the  clerk,  at  any  time  before  trial,  the 
money  so  tendered,  the  plaintiff  shall  not  have  judgment  for  more  than 
the  money  so  due  and  tendered,  without  costs,  and  shall  pay  the  defend-  *•    ''• 
ant  his  costs.     [51  v.  397,  §  1.1]  

«  .-)IS3     See  Dallas  v,  Ftrneau.  S,  O.  S.  (iij.  See  Appendix. 

}  SIM.  Before  the  change  in  the  section  it  was  held  that  cases  on  demurrer  might  be  heard 
<>ut  of  the  order  id  which. they  stood  on  the  trial  docket.     Smiths.  Ex.  B")!  of  Pittsburg,  2i 

\Vhether  or  not  the  continuance  of  a  cause  shall  be  granted  or  refused  is  a  matter  of  judicial   See  Ippendiz. 
discretion   and  error  can  not  be  predicated  of  the  action  of  the  court  in  that  behalf,  unless  in 
case  of  an  abuse  of/that  discretion.     DitboU  v.  Pm'ell.  32  O.  S.  173;  Holt  v.  Statt,  U  O.  S.  691 ; 
Larffmrr  r.  Slait,  10  O.  S.  598 ;  Griffin  v.  Statt,   1»  <^.  S.  438,  44G  ;  lloff  v.  Fisher,  20  O.  S.  7. 

I  -5137.     When  a  plea  is  interposed  of  a  tender  of  the  amount  due  the  plaintiff,  made  before  the 
commencement  of  the  suit,  and  issue  found  for  defendant,  the  proper  judgment  to  be  rendered    g<ie  IpyemdiX. 
is  a  judgment  in  favor  of  the  plaintiff  for  the  amount  due,  and  in  favor  of  the  defendant  for 
c<»»t^.      Fullrr  V.  PtUon,  16  O.  VTi. 

Wfiere  a  tender,  originally  good,  has  been  kept  up  by  a  deposit  of  money  in  court,  the  party 
ti.  whom  the  tender  is  offered  may  recover  a  judgment  for  the  amount  thus  admitted  to  be  due 
hitn;  and  the  tender  could  only  affect  the  question  of  costs,     Huntington  v.  Ztiglcr.2  O.  S.  10. 

\  tender  of  the  precise  sum  due  on  a  contract,  though  rejected  by  the  party  to  whom  it  wa* 
offered,  constitutes  no  subject  of  a  plea  in  bar.     lb. 

An  offer  to  pay  bank  notes  Ls  a  sufficient  tender  of  performance  of  a  contract  to  pay  moner. 
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Ke«  of  tender  of  '  gEC.  5138.     If,  in  an  action  on  a  contract  for  the  payment  of  any 
before  Vmt..  article  or  thing  other  than  money,  or  for  the  performance  of  any  work 

or  labor,  the  defendant  answer  that  he  did  tender  payment  or  perform- 
ance of  such  contract,  at  such  time  and  place,  and  in  such  articles, 
work,  or  labor,  as  by  such  contract  he  was  bound  to  pay  or  perform, 
and  the  court  or  jury  find  that  he  did  tender,  as  alleged  in  his  pleading, 
they  shall,  at  the  same  time,  assess  the  value  of  the  property  or  labor  so 
■  tendered,  and  thereupon  judgment  shall  be  rendered  in  favor  of  the 
plaintiff  for  the  sum  so  found,  without  interest  or  costs;  but  irthe  defend 
ant  forthwith  perform  his  contract,  or  give  to  the  plaintiff  such  assurance 
as  the  court  may  approve  that  he  will  perform  the  same  within  such 
time  as  the  court  may  direct,  judgment  shall  be  rendered  for  the  defend- 
ant; and  in  case  any  article  so  tendered  is  of  a  perishable  nature,  it  shall, 
a  *  c  1140  from  the  time  of  such  tender,  be  kept  at  the  risk  and  expense  of  the 
plaintiff,  provided  the  defendant  take  reasonable  care  of  the  same. 
[si  v.  397,  §  I.] 
Offer  to  confess  Sec.  5139.  Before  an  action  for  the  recovery  of  money  is  brought 
ictionbrought"  against  any  person,  he  may  go  into  the  court  of  the  county  of  his  resi- 
dence, or  of  that  in  which  the  person  having  the  cause  of  action 
resides,  which  would  have  jurisdiction  of  the  action,  and  offer  to  con- 
fess judgment  in  favor  of  such  person  for  a  specified  sum,  on  such 
cause  of  action;  whereupon,  if  such  person,  having  had  such  notice 
that  the  offer  would  be  made,  of  its  amount,  and  of  the  time  and  place 
of  making  it,  as  the  court  deems  reasonable,  fail  to  attend  to  accept 
the  confession,  or  if  he  attend,  and  refuse  to  accept  it,  and  afterwards 
commence  an  action  upon  such  cause,  and  fail  to  recover  more  than 
the  amount  so  offered  to  be  confessed,  and  the  interest  thereon  from 
the  date  of  the  offer,  he  shall  pay  all  the  costs  of  the  action.     [5 1  v. 

57.  §  499] 
Offer  to  confesi  Sec.  5140.  The  defendant  in  an  action  for  the  recovery  of  money 
only  may,  at  any  time  before  the  trial,  serve  upon  the  plaintiff,  or  his 
attorney,  an  offer  in  writing  to  allow  judgment  to  be  taken  against  him, 
for  the  sum  specified  therein ;  if  the  plaintiff  accept  the  offer,  and  give 
notice  thereof  to  the  defendant,  or  his  attorney,  within  five  days  after 
service  of  it,  the  offer,  and  an  affidavit  that  the  notice  of  acceptance 
was  delivered  in  the  time  limited,  may  be  filed  by  the  plaintiff,  or  the 
defendant  may  file  the  acceptance,  with  a  copy  of  the  offer,  verified  by 

when  the  party  to  whom  the  offer  is  made  declared  that  he  would  as  soon  accept  bank  notes  as 
specie,  but  that. he  would  take  neither.     Whetler  v.  Knaggs,  9  O.  169. 

And  when  a  debtor  tenders  a  bank  check,  and  the  creditor  expressly  waives  all  objection  to 
the  medium  of  pavment,  and  objects  only  to  the  amount,  it  is  a  good  tender.  JenniHgs  v.  Men- 
dtnhatl,10.%.al. 

But  it  seems  that  mere  silence  on  the  part  of  the  creditor  as  to  the  medium  of  payment,  is  not, 
in  such  case,  conclusive  of  such  waiver,     lb. 

United  States  treasury  notes  are  a  lawful  tender  upon  contracts  stipulating  for  the  payment  of 
money  generally,  whether  made  before  or  after  the  date  of  the  law  under  which  the  notes  were 
issued.     Longworthv.  Mitchell, •i&Q.S.Z&A. 

As  to  when  tender  necessary,  and  the  manner  of  making  it,  as  a  condition  precedent  to  relief, 
sec  Etituards  V.  Morris.  I  O.  i>\ ;  ffay  v.  Ousterout,  8  O.  »84 ;  WtH  v.  Stmemon,  6  O.  2X2,  29.T ; 
Tullisy.  I'oung.nO  »•! ;  Hallawny  v .  Davis,  W.  129;  Suydam  v.  Martin.  W.  384;  U'iiUoh 
v.  Dun,  W,  741  ;  Puttin  v.  Nnvccmcr,  8  O.  49;  Highy  v.  Whittaker,  8  O.  198;  ftarrtlty.  Allen, 
10  0.426;  Shellon  v.  Gill.  11  O.  417;  I'rcslv.  I.owry,  l.'j  O.  200;  Ko»«  v.  /tlair,  18  O.  S32: 
Taylor  V.  Bro-.oder  1  ().  S.  22);  Has'er  v.  Reed,  11  O.  S.  626;  Brock  v.  Hidy,  Vi  O.  S.  ;«k;; 
Nixont.  Nixon,  21  O.  S.  1 14 ;  Smith  v.  Pittsburg,  etc,  R.  Co.,  23  0.S.  10;  Dayton  Ins.  Co.  v. 
Kelly,  24  O.  S.  34S;   Chambers  v.  Frazier.  29  O.  3.  362. 

g  5138.  In  case  of  a  contract  for  the  delivery  of  specific  articles  within  a  specified  time,  where 
the  party  has  made  a  tender,  which,  through  inadvertence  or  mistake,  turns  out  to  be  insufficient 
and  ineffectual,  he  has  the  right  to  make  a  subsequent  tender  of  articles,  siA:h  as  are  required 
by  the  contract,  within  the  time  specified,  unless  there  be  some  provision  in  the  terms  of  the 
contract  preventing  it.     Coleman  v.  Edwards,  6  O.  S.  51. 

9.  5140.  The  "  offer  to  compromise  "  can  not  properly  be  made  in  an  answer,  but  to  be  effectual 
must  be  made  in  a  separate  writing,  to  be  served  as  prescribed  in  the  section.  Armstrong  v. 
S/ean,  18  O.  S.  373. 

Notice  in  writing,  served  on  the  plaintiff  or  his  attorney  by  the  defendant,  to  the  effect  that 
the  defendant  docs  then  offer  to  confess  judgment  for  a  sum  therein  named,  and  costs  to  that 
date,  should  be  regarded  as  an  offer  to  allow  Judgment  to  be  taken  against  him  within  the 
meaning  of  this  section.     Adams  v.  Phi/er,  25  O-  S.  301. 


8.  AC.  1096. 


out  of  court. 
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affidavit ;  in  either  case  the  offer  and  acceptance  shall  be  noted  in  the 
journal,  and  judgment  rendered  accordingly ;  if  the  notice  of  accept- 
ance be  not  given  in  the  period  limited,  the  offer  shall  be  deemed  with- . 
drawn ;  and  if  the  plaintiff  fail  to  obtain  judgment  for  more  than  was 
offered  by  the  defendant,  he  shall  pay  the  defendant's  costs  from  the  *•**•*"•♦• 
time  of  the  offer.     [51  v.  57,  §  493.] 

Sec.  6141.     The  defendant  in  an  action  for  the  recovery  of  money  offer  to  confeu 
may  offer  in  court  to  confess  judgment  for  part  of  the  amount  claimed,  '"  °p*"  «»"«• 
or  part  of  the  causes  involved  in  the  action;  whereupon,  it  the  plaint-  5«§658i. 
iff,  being  present,  refuse  to  accept  such  confession  of  judgment,  in  full  See«6  0.  s.  590- 
of  his  demands  against  the  defendant  in  the  action,  or,  having  had 
such  notice  that  the  offer  would  be  made,  of  its  amount,  and  of  the 
time  of  making  it,  as  the  court  deems  reasonable,  fail  to  attend,  and, 
on  the  trial,  do  not  recover  more  than  was  so  offered  to  be  confessed, 
and  the  interest  thereon  from  the  date  of  the  offer,  such  plaintiff  shall  *  *  **  **"• 

fiay  all  the  costs  of  the  defendant  incurred  after  the  offer  was  made. 
51  V.   57,  8  498] 

Sec.  5142.     An  offer  made  as  provided  in  the  three  preceding  sec-  Such  offers  not 
tions  shall  not  be  deemed  an  admission  of  the  cause  of  actioij,  nor  "*  *'^"' ""  '"**• 
of  the  amount  to  which  the  plaintiff  is  entitled ;  nor  shall  it  be  a  cause 
of  continuance  of  the  action,  or  a  postponement  of  the  trial,  or  given  1004^ 

in  evidence  or  mentioned  on  the  trial.     [51   v.  57,  §§  493,  494,  498,  ^*'^' 
499-] 

Sec.  5143.     The  provisions  of  this  subdivision  shall  be  applied,  so  Further  appiica- 
far  as  they  may  fairly  be  made  applicable,  to  a  tender  or  offer  made  by  ^""tions'"""'''* 
the  plaintiff;  and  to  the  same  extent,  the  same  provisions  may,  in  the 
discretion  of  the  court,  be  applied  to  one  or  more  of  several  causes  of 
action,  counterclaim,  or  set-off,  in  which  case  the  court  shall  make  such 
order  as  to  costs  as  it  deems  proper. 

SUBDIVISION  IV.       REVIVOR  OF  ACTIONS. 

Sec.  5144.     Except  as  otherwise  provided,  no  action  or  proceeding  what  actions 
pending  in  any  court  shall  abate  by  the  death  of  either  or  both  of  the  "''party'"'"*  °' 
parties  thereto,  except  an  action  for  libel,  slander,  malicious  prosecu- 
tion, assault,  or  assault  and  battery,  for  a  nuisance,  or  against  a  justice  s»«  i  «nh. 
of  the  peace  for  misconduct  in  office,  which  shall  abate  by  the  death  of  s.  *  c.  1068. 
.either  party.     [51  v.  57,  g  399-] 
\ ' ■ — ^ — • ■ 

g  5141.  The  "offer  lo  confess  judgment"  can  not  properly  be  made  in  the  answer,  but  must 
be  made  in  open  courts  in  the  presence  of  the  plaintiff,  or  in  pursuance  of  the  notice  to  htm  pre- 
scribed in  the  section.     Armstrong  v.  Sfiears,  18  O.  S.  373. 

The  offer,  to  be  effectual,  must  be  made  in  open  court;  and  it  is  not  sufficient  to  merely  place 
a  written  offer  on  file  with  the  papers  in  the  case,  although  the  plaintiff  m.iy  ha/c  notice  that 
such  offer  has  been  so  made.     Ftke  v.  France,  12  O.  S.  (»24. 

An  offer  to  confess  judgment  before  a  ju^>ticc  of  the  peace  is  available  to  the  defendant  on 
appeal.     Courtrightv.  Stamri,  15  O.  S.  511  ;   Carpenter  y.  Kent,  11  O.  S.  554. 

in  such  case  the  plaintm  is  not  entitled  to  judgment  for  the  amount  so  offered,  nor  is  the 
amount  of  recovery  to  be  affected  by  such  offer,     lb. 

I  5144.  The  right  to  revive  an  action  under  title  13,  chapter  1,  of  the  code  of  1853,  was  not 
de[>endent  on  the  discietion  of  the  court  or  judec,  but  under  the  conditions  and  within  the  time 
limited  was  a  matter  of  right ;  but  the  remedy  tnere  provided  was  not  exclusive.  Carter  v.  Jen- 
ninrt,  24  O.  S.  182. 

The  act  of  1831  (3  Chase,  1682),  allowing  a  summary  revivor  of  actions  abated  by  the  death  of    _      i--,mj|- 
the  party,  applies  only  to  actions  commenced  after  its  passage.     Vail  v.  Eiy,  W.  618.  *••  App«»«»« 

The  prosecution  of  the  reputed  father  of  a  bastard  cnild  does  not  abate  by  the  death  of  the 
child.     Hinton  v.  Dickimon,  19  O.  S.  583. 

Under  the  section  as  enacted  in  the  code  of  1853,  an  action  for  slander  did  not  abate  by  the 
death  of  the  plaintiF  during  the  pendency  of  the  suit.     Alpin  v.  Morton,  19  O.  S.  536. 

If  in  an  action  of  slander  a  party  dies,  after  verdict  and  before  judgment,  the  action  does  not 
alnte.  The  right  to  recover  being  established,  and  the  amount  of  damages  determined  by  the 
Terdici,  it  shall  continue  in  force,  and  a  judgment  may  be  given  upon  it  as  of  the  term  when 
it  was  rendered.     Dial  v.  Hotter,  6  O.  .S.  228,  246. 

Where,  in  an  action  of  slander,  the  defendant  perfected  an  appeal  and  died,  the  suit  abated. 
Une  V.  HiUheock,  3  O.  274. 
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§§  5145-5153. 


Action  for  dower 
does  not  abate. 


8.  A  S.  311* 

When  the  action 
may  proceed 
witnout  revivor. 


S.AC.106& 


Abatement  as  to 
some  of  the  de- 
fendants; when 
action  may  pro- 
ceed as  to  others. 

S.AC.10&8. 

When  and  against 
whom  action  re- 
vived. 

>>.  *  C.  6U,  «18. 
8.  A  C.  1068. 

Revivor  by  ap- 
pearance or  sup- 
plemental plead- 
ing. 

See  \  5012. 


Revivor  by  con- 
ditional order. 


g.  A  C.  1«58. 


The  conditional 
order — what  to 
contain. 


K*C.106». 

How  served. 

8.  «  C.  loss. 


When  service  maj 
he  made  by  pub- 
lication. 


Sec.  5145.  If  the  plaintiff  in  an  action  for  dower  die  before  final 
judgment  therein,  the  action  may  be  revived  in  the  name  of  her  per- 
sonal representative,  for  the  purpose  mentioned  in  section  fifty-seven 
hundred  and  fifteen.     [6o  v.  lo,  §  i.] 

Sec.  5146.  When  there  are  several  plaintiffs  or  defendants,  and  one 
of  them  dies,  or  his  powers  as  a  personal  representative  cease,  if  the 
right  of  action  survive  ta  or  against  the  remaining  parties,  the  action 
may  proceed ;  but  the  death  of  the  party,  or  the  cessation  of  his  pow- 
ers, shal!  be  first  stated  on  the  record.     [51  v.  57,  §  400.] 

Sec.  6147.  When  one  of  several  plaintiffs  or  defendants  dies,  or 
his  powers  as  a  personal  representative  cease,  if  the  cause  of  action 
does  not  survive,  the  court,  if  of  opinion  that  the  merits  of  the  contro- 
versy can  be  properly  determined,  and  the  principles  applicable  to  the 
case  fully  settled,  may  proceed  to  try  the  same  as  between  the  remain- 
ing paVties;  but  the  judgment  shall  not  prejudice  any  person  who  was 
not  a  party  at  the  time  of  the  trial.     [51  v.  57,  ^  401.] 

Sec.  5148.  When  one  of  the  parties  to  an  action  dies,  or  his 
powers  as  a  personal  representative  cease  before  judgment,  if  the  right 
of  action  survives  in  favor  of  or  against  his  representatives  or  succes- 
sor, the  action  may  be  revived,  and  proceed  in  the  name  of  such  repre- 
sentatives or  successor.     [38  v.  146,  §^  240,  241 ;  51  v.  57,  §  402.] 

Sec  5149.  A  revivor  may  be  effected  by  the  allowance  by  the 
court,  or  a  judge  thereof  in  vacation,  of  a  motion  of  the  representa- 
tive or  successor  in  interest  to  become  a  party  to  the  action,  or  by  sup- 
plemental pleading  alleging  the  death  of  the  party,  and  naming  his 
representative  or  successor  in  interest  upon  whom  service  may  be  made 
as  in  the  commencement  of  an  action  ;  but  the  limitations  contained 
in  subsequent  sections  of  this  chapter  do  not  apply  to  this  section. 
[51  V.  57,  §39.] 

Sec.  5150.  A  revivor  may  also  be  effected  by  a  conditional  order 
of  the  court,  if  made  in  term,  or  by  a  judge  thereof,  if  in  vacation, 
that  the  action  be  revived  in  the  name  of  the  representative  or  successor 
of  the  party  who  died,  or  whose  powers  ceased,  and  proceed  in  favor 
of  or  against  him.     [51  v.  57,  §  403.] 

Sec.  5161.  The  order  may  be  made  on  the  motion  of  the  adverse 
party,  or  of  the  representative  or  successor  of  the  party  who  died,  or 
whose  powers  ceased,  suggesting  his  death,  or  the  cessation  of  his 
powers,  which,  with  the  name  and  capacities  of  his'  representative  or 
successor,  shall  be  stated  in  the  order.     [51  v.  57,  §  404.]. 

Sec.  5152.  If  the  order  be  made  by  consent  of  the  parties,  the  ac- 
tion shall  forthwith  stand  revived ;  if  not  made  by  consent,  the  order 
shall  be  served  upon  the  party  adverse  to  the  party  on  whose  motion  it 
was  made,  in  the  same  manner,  and  returned  within  the  same  time,  as 
a  summons ;  and  if  sufficient  cause  be  not  shown  against  the  revivor, 
the  action  shall  stand  revived.     [51  v.  57,  §  405.] 

Sec  6153.  When  the  plaintiff  makes  an  affidavit  that  the  repre- 
sentatives of  the  defendant,  or  any  of  them  in  whose  name  the  action 
is  ordered  to  be  revived,  are  non-residents  of  the  state,  or  have  left  the 
state  to  avoid  the  service  of  the  order,  or  so  conceal  themselves  that 


S»e  Appendix.  ?  •''148.     See  Hanmer  v.  Sperry.  35  O.  S.  244. 

d  .')149.  This  section  seems  to  be  but  declaratory  of  the  law  as  it  existed.  Cmrter  v.  lenHinr*. 
Hi  O.  S.  182;  Blact  v.  f/zll,  29  O.  S.  87.  -'  *  . 

The  court  may  allow  the  representative  of  a  deceased  defendant  in  error  to  be  made  party  to 
S«e  Appendix.  'he  proceeding,  although  more  than  a  year  may  have  intervened  from  the  death  of  such  de- 
fendant to  the  time  of  making  application  for  such  allowance.  Pavey  v.  Pavey,  30  O.  S  600' 
Black  V.  Hill,  tupra  ;  Foretman  v.  Haag,  37  O.  S.  143;    Willtamt  v.  EngUhrtcht,  38  O.  S.  96. 

An  order  of  sale  is  not  abated  by  the  death  of  the  plaintiff,  nor  by  the  marriage  of  the  adminis- 
tratriz  in  whose  favor  it  issued.     Craig  v.  Fox,  16  O.  863;  Kim  v.  Fatter,  16  O.  274,  276. 
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the  order  cannot  be  served  upon  them,  or  that  the  names  and  residence 
of  the  heirs  or  devisees  of  the  person  against  whom  the  action  is  ordered 
to  be  revived,  or  some  of  them,  are  unknown  to  the  affiant,  a  notice 
may  be  published  for  six  consecutive  weeks,  as  provided  by  section jft^ 
thousand  and  forty-eight,  notifying  them  to  appear  on  a  day  therein 
named,  not  less  than  ten  days  after  the  publication  is  complete,  and 
show  cause  why  the  action  should  not  be  revived  against  them ;  and  if 
sufficient  cause  be  not  shown  to  the  contrary,  the  action  shall  stand  re-  *•  **•*•*•• 
vived.     [51  V.  57,  §  406.] 

Sec.  5154.     Upon  the  death  of  the  plaintiff  the  action  may  be  re- 
vived in  the  names  of  his  representatives  to  whom  his  right  has  passed;  in  whose  name 
if  his  right  has  jjassed  to  his  personal  representative,  the  revivor  shall  p^aii^liff";'^," 
be  in  his  name;  and  if  it  has  passed  to  his  heirs  or  devisees  who  could 
support  the  action  if  brought  anew,  the  revivor  may  be  in  their  names.  *•  *  *•  *•*•• 
[51  V.  57,  §  407.1 

Sec.  5155-     Upon  the  death  of  a  defendant,  in  an   action  wherein  j,,  ^|,„,e  nunc 
the  right,  or  any  part  thereof,  survives  against  his  personal  representa-  »'.'"="  defcndmot 
tive,  the  revivor  shall  be  against  him ;  and  it  may  also  be  against  the 
heirs  or  devisees  of  the  defendant,  or  both,  when  the  right  of  action,  *•  *  *•  ***•• 
or  any  part  thereof,  survives  against  them.     [51  v.  57,  §  408.] 

Sec.  5156.     Upon  the  death  of  a  defendant  in  an  action  for  the  when  defen<Uat 
recovery  of  real  property  only,  or  which  concerns  only  his  rights  or  '"  ■■«»'  "'"o" 
claims  to  such  property,  the  action  may  be  revived  against  his  heirs  or 
devisees,  or  both,  and  an  order  therefor  may  be  forthwith  made,  in  the 
manner  directed  in  the  preceding  sections  of  this  subdivision.     [51  v.  s.**-***- 

57.  §  409-] 

Sec.  5157.     An  order  to  revive  an  action  against  the  representa-  limitation. wh«» 
tive  or  successor  of  a  defendant  shall  not  be  made  without  the  consent  "i^fendan'  dies. 
'of  such  representative  or  successor,  unless  within  one  year  from  the 
time  it  could  have  been  first  made.     [51  v.  57,  §  410.]  8.*C.ios». 

Sec.  5158.     An  order  to  revive  an  action  in  the  name  of  the  repre-  Limitation,  wh«» 
sentative  or  successor  of  a  plaintiff  may  be  made  forthwith,  but,  shall  pi»'""*r  <•'«' 
not  be  made,  of  right,  without  the  consent  of  the  defendant,  after  the 
expiration  of  one  year  from  the  time  the  order  might  have  been  first  **  ^'p*"^'** 
made;  but  when  the  defendant  is  dead,  or  his  powers  have  ceased,  the 
order  of  revivor  on  both  sides  may  be  made  in  the  period  limited  *•  *  C.  1059, 
in  the  last  section.     [51  v.  57,  §  411.] 

Sec.  5159.     When  it  appears  by  affidavit  that  the  powers  of  a  party  Action  to  be  dis- 
who  sues  or  is  sued  as  a  personal  representative  have  ceased,  or  that  JJi"Sot*e*"e!' 
either  party  to  an  action  has  been  dead,  for  a  period  so  long  that  the  vived. 
action  can  not  be  revived  in  the  names  of  his  representatives  or  sue- 
cessor  without  the  consent  of  both  parties,  the  court  shall  order  the  ^  * 
action  to  be  stricken  from  the  docket.     [51  v.  57,  §  412.] 

Sec.  5160.     At  any  term  succeeding  the  death  of  the  plaintiff.  Defendant  may 
while  the  action  remains  on  the  docket,  the  defendant,  having  given  to  h»ve  action  dis- 
the  plaintiff's  representatives   in  whose   names  the  action   might  be  Cr  revivor. 
revived  ten  days'  notice  of  the  application,  may  have  an  order  to  strike 
the  action  from  the  docket,  and  for  costs  against  the  estate  of  the  plaint-  »•  *   • 
iff,  unless  the  action  be  forthwith  revived.     [51  v.  57,  I5  413.] 

Sec.  5161.     When  an  action  stands  revived,  the  trial  thereof  shall  Trial  not  to  be 
not  be  postponed  by  reason  of  the  revivor.     [51  v.  57,  §  414.]  MUjITof  revivor. 


S.A0.1060. 


'i  51M.  Where  the  defendant,  in  a  proceeding  under  the  statute  tn  condemn  land  for  public 
■se,  dies  during  the  pendency  of  the  proceeding,  or  during  the  pendency  ol'  a  petition  in  error 
to  reverse  the  same,  the  revivor  of  the  proceeding  must  be  had  m  the  name  of  the  heirs  or 
devisees,  and  not  of  the  admininrator  of  the  deceased.  Valln  Railway  Co.  v.  Bohm,  29  O. 
S.  «83w 


Digitized  by 


Qoo^z 


Tit.  /,  Div,  3. 


1296 
CONDUCT  OF  THE  TRIAL. 


a.  2 


CHAPTER  2. 

CONDUCT   OF    THE  TRIAL. 


Subdivision      I.     Suntmoning  and  im^neling  the  Jury. 


Subdivision  II. 
Subdivision  III. 
Subdivision  IV. 
Subdivision  V. 
Subdivision   VI. 


Trial  by  jury^  and  vtrdict. 

Trial  by  the  court. 

Trial  by  reftrtes. 

Trial  by  tnaster  cotntnissioners. 

Trial  oh  appeal. 


Subdivision  I. 


Section 

.5162.  Court  of  common  pleas  to  determine 
number  of  jurors  to  be  selected. 

5163.  How  to  be  apportioned  throughout  the 
county. 

5164  Duty  of  trustees  and  councilmen  as  to  se- 
lection ;  influencing  selection  ;  penalty. 

6165.  Clerk  to  give  notice  when  lists  are  not 
returned. 

5166.  How  additional  jurors  selected. 

5167.  The  drawing  of  grand  and  petit  Jurors. 

5168.  Juries  for  circuit  court,  and  special  terms 

of  common  pleas. 

5169.  Service  and  return  of  venire. 

5170.  Names  of  jurors  not  serving  to  be   re- 

turned  to  box. 

5171.  When  talesmen  to  be  summoned. 

5172.  When  a  special  venire  may  issue. 
6173.  When  venire  for  talesmen  to  issue. 
5174.  Special  venire  when  sheriff  is  a  parly. 

6175.  When  challenge  to  the    array  mav    be 

made :  when  juror  may  be  set  aside. 

6176,  Causes  of  principal  chalfcnge. 

5177.  Challenges  lo  the  favor,  and  peremptory. 

5178.  Penalties  against  jurors  for  neelect. 

5179.  To  serve  three  weeks  within  the  y;ear. 

5180.  Who  are  exempt  from  serving  on  juries. 

5181.  Penalties  ei^ainst  officers. 

5182.  Compensation  of  jurors. 
[Repealed. 1 
I"  Repealed.] 
Struck  jury — how  and  when  demanded 

and  selected. 


51K!. 

51H4. 
5185 


Section 

5186.  Striking  the  jury.       . 

5187.  How  jury  made  upon  the  trial, 

5188.  When  court  may  appoint  person  to  act  Im 

place  of  officer. 

518&.  C0.SIS  of  struck  jury,  and  continuance. 

[5189.-1.1  5189tf.  Jury  wheel. 

[5189,-2.1  51893.  Commissioners  of  Juries  ia 
Hamilton  and  Franklin  counties. 

[5189,-3.]  h\^b.  Compensation  of  jury  com- 
missioners in  Hamilton  county. 

[5189»-4.]  5189i/.  Compensation  of  jury  com- 
missioners in  Franklin  county. 

[5180,-5.]  5189(r.  Influencing  commissioners  in 
selecting  jurors ;  penalty. 

[5189,-6.]  5189rf.  How  grand  and  petit  jurors 
drawn  and  venire  issued. 

[5189,-7.]  5189^.  How  jurors  summoned;  sher- 
iflTs  return. 

[5189.-8.1  518^  Cause  of  challenge. 

r5189,-9J  5189|-.  [Repealed.] 

[5189,-10.]  5I89A.  Special  venire  to  be  directed 
to  coroner  when  sheriff  interested. 

[5189,-11.]  5189/.  Jury  may  view  place  or  prop- 
erty. 

[5189,-12.]  5189/  Penalty  where  juror  refuses 
to  serve. 

(5189,-13.1  5189*.  Not  required  to  serve  longer 
than  three  weeks  in  any  year. 

[5189,-14.]  5189/.  Who  exempt  from  serving  om 
Junes. 

[5189,-15.]  51S9M.  Fees. 


Subdivision  II. 


5190.  Mode  of  conducting  the  trial. 

5191.  View  of  the  property  or  place  by  jury. 
6192.  Jury — where  it  shall  deliberate. 

5193.  Admonition,  if  jurors  permitted  to  separ* 

ate. 
6194.  Further  instructions,  if  jurors  disagree  as 

to  law  or  facts. 

5195.  Discharge  of  jury  before  verdict. 

5196.  When  cause  to  be  retried. 

5197.  The  return  of  the  verdict. 


5198.  When  further  to  deliberate. 

5199.  When   verdict    reformed,   and  jury  dis- 

charged. 

5200.  What  is  a  special  and  what  a  general  ver- 

diet.  ; 

5201.  When  jury  may  render  general  or  special 

verdict. 

5202.  Special  findings  control  general  verdict. 
6208.  Jury  must  assess  the  amount  of  the  re- 
covery. 


Subdivision  III. 


6204.  When  and  how  trial  by  jury  waived. 
5205.  What  the  court  must  state  tn  its  findings. 
6206.  Other  provisions  applicable  to   trials   by 
court. 


5207.  Parties  may  submit  to  court  a  matter  in 

controversy. 
6208.  What  constitutes  the  record. 
5209.  I'he  judgment  in  such  case — its  reversal 

and  enforcement. 


Subdivision  IV. 


te  - 


5210.  All  issues  may  be  referred  by  consent. 

6211.  When  reference  may  be  ordered  without 

consent. 

6212.  When  a  re-reference  may  be  ordered  in 

vacation. 

6213.  Trial  before   referee ;  report,  exception, 

and  judgment. 


5214.  How  referees  chosen. 

5215.  Probate  court  can  refer  only  by  consent.- 

5216.  Referee  must  sign  bills  of  exception. 

5217.  The  oath  of  the  referee. 

5218.  Compensation  of  referee. 


Subdivision  V. 


6219.  Appointment  of  master  commissioners. 

6220.  Oath  and  bond. 

6221.  Special  master  commissioners. 


5222.   What  actions  may  be  referred  to 

commissioners,  and  how. 
6223.  Their  powers  and  duties. 
5224.  Their  compensation. 


■^■: 
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Subdivision  VI. 


SSCTIOM 

}it&.  Conduct  of  triaU  on     appeal    to    circuit 

court- 
ScB6.  When  an  apnea]  may  be  taken  from  the 

common    pleas   court    to    the*  circuit 

court. 

S227.  Notice  of  appeal;  when  and  how  to  be 

(liven. 
S2S9.  Who  not  required  to  give  bond. 
.5229.  When  party  dies  befijre  appeal  perfected. 
S2S0.  Penally    of    bond;    when   court  to   fix 

amount. 


Section 

5231.  Condition  of  bond ;  to  whom  payable. 

5232.  How  appeal  of  a  separate  interest  per> 
fected. 

Amendment  or  renewal  of  appeal  bond. 

When  execution  may  be  stayed. 

Appeal  suspends  judgment ;  transfer  of 
papers,  etc. 

Lien  of  judgment  to  continue. 

Costs  on  appeal. 

S238.  Damages  when  appeal  is  for  delay  merely. 
5230.  Mandate  to  common  pleas. 


5233. 
.5234. 
5235. 


8237. 


SUBDIVI.SION    I.       SUMMONING    AND    IMPANEI.INO   THE  JURY. 


As  to  Liuas  CO., 
itt  i  90t>7  ttsef. 


Sec.  5162.     The  common  pleas  court  of  each  county  shall,  at  the  common  pleas 
first  term  thereof  in  each  year,  determine  the  number  of  persons  nee-  <^°p"  to  diter- 
essary  to  be  selected  in  each  county,  annually,  to  serve  as  grand  and  of'juroJs^to" 
petit  jurors  in  the  several  courts  of  such  county,  in  which  juries  may  *•*  selected, 
be  required,  and  cause  a  memorandum  thereof  to  be  entered  on  the  ^' "  *'  *"' 
journal;  such  order,  if  not  made  at  that  term,  may  be  made  at  any 
other  time,  and  amended  from  time  to  time  at  the  discretion  of  the 
court,  and,  until  it  is  made,  the  number  of  persons  to  be  selected  for 
jurors  in  each  county  shall  be  as  theretofore  determined ;  but  if  there 
has  been  no  such  determination,  the  number  shall  be  one  hundred  and 
thirty,  until  otherwise  ordered.    [Fe/»-uarr  7,  1885:  82  v.  31.] 

Sec.  5163.     The  clerk  of  the  court  of  common   pleas  of  each  Huwtubeappor- 
coiint)'  shall,  on  the  first  Monday  of  September,  annually,  apportion  """"d  through- 
the  number  of  jurors  determined  as  aforesaid  among  the  several  town-  °"     "  '^°'"'  ^' 
ships,  and  the  wards  of  municipal  corporations,  in  his  county,  accord- 
ing to  the  number  of  male  inhabitants  therein  of  twenty-one  years  of 
age,  and  shall  make,  in  writing,  a  statement  of  the  number  of  jurors  so 
apportioned  to  each   township   ^.nd   ward,  and  forthwith  deliver  the 
same  to  the  sheriff,  who,  at  the  time  of  giving  public  notice  of  the  gen- 
eral  fall   election,  shall   insert  a  clause  in  his  notification  giving  the 
trustees  of  the  several  townships,  and  the  councilmen  of  the  several 
wards,  notice  of  the  number  of  persons  to  be  returned  for  jurors  there- 
from, respectively.     [70  v.  167,  §  2. J 

Sec  5164.    The  trustees  of  each  township,  and  the  councilmen  of  Duty  of  trustee* 
each  ward,  shall,  on  the  day  of  the  regular  state  election,  annually,  Mfo"ei«tmn" 
select  of  good,  judicious  persons,  having  the  qualifications  of  an  elector,  "^  juro"- 
who  have  not  served  as  a  regular  juror  in  any  court  of  record  in  the 
county  during  the  two  years  last  past,  and  not  exempt  by  law  from 
serving  as  jurors,  the  number  of  persons  designated  in  the  notice  to 
be  returned  for  jurors  therefrom;  but  no  trustee  or  councilman  so  act- 
ing shall  be  placed  upon  the  list  to  serve  as  a  juror ;  and  shall  make 
a  list  thereof,  and  deliver  the  same  to  the  judge  of  election,  who  re- 

i  S162.  The  act  of  1866  [63  v.  22,  {  2),  relating  to  the  repeal  or  amendment  of  statutes,  was 
iateodcd  to  preserve  rights ;  but  provisions  in  relation  to  juries  relate  to  the  remedy,  and  juries 
must  be  selected  according  to  the  law  in  force  at  the  time  the  selection  is  made.  tVamerv. 
B»tt.  if  O.  R.  Co.,  31  O.  S.  26.5.     But  see  that  section  in  its  present  form,  ante,  \  7U. 

Acts  regulating  the  selection  of  jurors  arc  not  laws  of  a  general  nature,  wiihin  the  meaning  of 
the  constitution,  article  2,  \  26,  and  hence  may  be  different  in  the  various  counties  of  the  state, 
McGHl  V.  Statt,  S4  O.  S.  228. 

{  5163.  Objection  that  the  apportionment  of  jurors  by  the  clerk  was  not  in  the  ratio  of  the 
■unber  of  males  in  euch  township,  or  that  the  clerk  did  not  make  a  written  statement  of  his 
doings,  or  that  the  apportionment  was  not  made  on  the  first  day  of  September,  or  that  there  had 
been  a  departure  from  the  statute  in  any  unessential  particular,  will  not  be  regarded — especially, 
an  objection  to  the  array  on  such  ground,  made  after  challenge  for  cause,  will  not  be  allowed  lo 
prevail.     Fersytkt  v.  Slatt,  6  (>.  I». 

I  5tft4.  Jurors  must  have  the  qualifications  of  electors,  and  if  one  not  having  such  qualifici- 
tioD  is  retained  on  the  panel,  without  the  knowledge  of  a  party  and  his  counsel,  and  after  the  ^^     .  ., 

exercise  of  reasonable  diligence  to  ascertain  the  &ct,  it  is  a  sufficient  ground  to  set  aside  iht  ^*  Appendix* 
verdict.     Hajmood  v.  Calhoun,  1  O.  S.  164;  Baslman  v.  Wight,  4  O.  S.  156;  t'arki  v.  Statt,  • 
O.  S.  334 ;  KonHtk  v.  Sef/ard,  23  O.  S.  333 ;  Watts  v.  Ruth,  30  O.  S  32 ;  AtcCilt  v.  State,  34  O 
S.228. 

8-' 
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§§  5165-5167. 


■  turns  to  the  clerk  of  the  court  the  poll-books  of  election,  and  said  judge 
of  election  shall  deliver  the  list  to  the  clerk  at  the  time  he  returns  the 
poll-book ;  and,  in  selecting  the  jurors,  if  any  person  shall,  by  request 
or  suggestion,  attempt  to  influence  said  officer,  or  any  of  them,  to  select 
or  not  to  select  himself,  or  any  other  person  or  persons  as  aforesaid,  he 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before 
any  court  of  competent  jurisdiction,  shall  be  fined  in  any  sum  not 
exceeding  fifty  dollars,  or  imprisoned  in  the  county  jail  not  more  than 
ten  days,  or  both,  at  the  discretion  of  the  court.     \April  29,  1885: 


Influencing  offi- 
cers in  selecting 
jurors;  how 
punished. 


Failure  of  town* 
ship  trustees  or 
councilmen  to  re. 
turn  proper 
Hsu, 


How  additional 
jurors  selected. 


The  drawiag  of 
^rand  aad  petit 
jurors. 
See  Sup. 


V.    167.1 

5EC.  5165.       If  I 


82 

Sec.  5165.  If  the  trustees  of  any  township,  or  the  councilmen  of 
any  ward,  fail  to  return  the  names  of  jurors,  as  herein  required,  to  the 
clerk  of  the  court,  or  shall  return  the  names  of  persons  exempt  by  law 
from  serving  as  jurors,  the  clerk  shall,  on  ascertaining  the  fact,  imme- 
diately notify  the  trustees  or  councilmen  of  the  failure  or  improper  re- 
turn, and  they  shall  thereupon  meet,  and  select  and  return  to  the  clerk, 
without  delay,  the  requisite  number  of  names  of  competent  persons  as 
aforesaid,  and  the  names  of  the  persons  so  returned  shall  be  placed  in 
the  box,  as  if  returned  with  the  poll-books.  \March  4,  1887:  84 
V.  41.] 

Sec.  5166.  If  all  the  names  of  jurors  be  drawn  from  the  box,  or 
the  names  of  a  sufficient  number  of  jurors  for  the  transaction  of  the 
business  of  the  court  for  the  unexpired  portion  of  the  year,  be  not  left 
in  the  box,  the  judge  of  the  court  of  common  pleas  of  the  county  may, 
during  term  time,  or  in  vacation,  order  such  number  of  jurors  as  he 
may  consider  necessary  to  be  apportioned  among  the  several  townships 
and  wards  in  the  county,  as  provided  by  section  fifty-one  hundred  and 
sixty-three.  The  clerk,  after  making  such  apportionment,  shall  cause  a 
statement  in  writing  of  the  number  of  jurors  required  of  each  township 
and  ward,  to  be  forthwith  delivered  to  the  sheriff  of  the  county,  who 
shall  forthwith  serve  the  same  upon  the  trustees  and  councilmen,  and 
return  it,  as  a  summons  is  served  and  returned,  and  the  trustees  of  the 
several  townships  and  the  councilmen  of  the  several  wards  shall  imme- 
diately on  receipt  of  the  statement  proceed  to  select  good,  judioiods 
persons,  having  the  Cfualifications  of  an  elector,  agreeable  to  section 
fifty-one  hundred  and  sixty-four  of  this  chapter,  to  the  number  required 
of  their  respective  townships  and  wards,  and  transmit  a  list  of  the  per- 
sons so  selected  to  the  clerk  of  the  court.    \April  29,  1885 :  82  v.  167.] 

Sec.  5167.  The  clerk  of  the  court  shall,  within  five  days  from  the 
receipt  of  the  list,  write  the  names  of  each  person  so  selected,  upon  a 
separate  piece  of  paper,  which  he  snail  ]jut  into  a  box,  to  be  provided 
by  him  at  the  expense  of  the  county,  and  securely  kept  for  the  pur- 
pose, and  shall,  at  the  clerk's  office,  between  the  hours  of  ten  o'clock 
forenoon  and  twelve  o'clock  noon,  on  the  fourth  Monday  previous  to 
the  sitting  of  the  court  of  common  pleas,  in  the  presence  of  the  sheriff, 
by  whom  the  box  shall  be  shaken  before  the  drawing  is  made,  ■  so  as  to 
mix  the  ballots  on  which  the  names  are  written,  and  in  presence  of  any 
other  citizens  who  may  choose  to  attend,  proceed  to  draw  twenty-seven 
ballots,  and  such  additional  number  of  ballots,  if  any,  not  exceeding 
eight,  as  the  judge  of  the  court  of  common  pleas  in  vacation  or  term 
time  may  direct,  but  if  any  ballots  so  drawn  shall  bear  the  name  of  a 
person  who  at  the  time  of  such  drawing  is  known  by  the  clerk  to  be 
deceased  or  to  have  become  a  non-resident  of  the  county,  every  such 
ballot  shall  be  destroyed  and  the  same  shall  not  be  counted,  and  the 


\  5167.    The  venire  for  the  grand  jury  and  the  venire  for  the  petit  jury  must  be  separate  writs. 
fertytht  V   atate,  6  O.  19. 
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clerk  shall  continue  such  drawing  until  he  shall  have  drawn  the  re- 
quired number  of  ballots,  e?cclusive  of  those  destroyed  as  aforesaid, 
the  persons  named  on  the  first  fifteen  of  which  shall  be  summoned  as 
grand  jurors,  and  those  named  on  the  remainder  shall  be  summoned  as 
petit  jurors,  and  in  case  of  challenge,  inability  to  serve,  or  other  cause, 
it  becomes  necessary  to  fill  the  panel,  the  whole  of  the  number  of  per- 
sons so  summoned  as  petit  jurors  shall  be  first  exhausted  before  resort- 
to  other  means  to  fill  the  same ;  and  the  clerk  shall  forthwith  issue  a 
venire  to  the  sheriff,  commanding  him  to  summon  the  persons  whose 
names  are  so  drawn  to  attend  as  jurors,  at  the  seat  of  justice  of  the 
county,  on  the  first  day  of  the  next  term  of  the  court  of  common  pleas, 
holden  therein,  at  ten  o'clock  a.  m.,  unless  the  judge  of  the  court  of 
common  pleas,  by  order  made  in  vacation  or  term  time,  direct  on  what 
day  of  the  term  the  petit  jurors  shall  appear,  whereupon  the  clerk  shall 
issue  a  venire  accordingly.     [February  22,  1889:  86  v.  51.] 

Sec.  5168.     The  clerk,  upon  tlie  recei|)t  of  an  order  of  the  judge  of  jurorsforthe 
the  common  pleas  court,  shall  forthwith  between  the  same  hours,  at  the  circuit  court,  and 
same  place,  and  in  the  same  presence,  draw  the  names  of  twelve  per-  thrcommon  ° 
sons  to  serve  as  petit  jurors,  or  twenty-seven  persons  to  serve  as-grand  p''"'  ='""■'• 
and  petit  jurors,  for  a  special  term  of  the  common  pleas  court.     When- 
ever an  issue  of  fact,  which  the  law  requires  to  be  tried  by  a  jury,  shall 
be  joined  in  proceedings  in  the  circuit  court,  the  clerk  of  the  circuit 
court  shall,  at  the  instance  of  either  of  the  parties,  forthwith  in  like 
manner,  draw  the  names  of  twelve  persons  to  serve  as  jurors  in  the 
trial  of  such  cause;  and  issue  his  venire  for  the  appearance  of  the  ' 
jurors  at  the  proper  time  and  place.     \^February  7,  1885:  82  v.  16,31.] 

Sec.  6160.  If  the  venire  be  issued  in  vacation,  the  sheriff  shall  Semce  and  re- 
summon the  persons  named  therein  at  least  ten  days  before  the  sitting  ""^  "'  «nire. 
of  court,  and  if  it  be  issued  in  term  he  shall  summon  them  forthwith  ; 
he  shall  indorse  on  the  venire  the  names  of  the  jurors,  and  the  time 
and  manner  of  service,  and  return  the  same  to  the  clerk  forthwith,  if 
issued  in  term,  or  on  the  first  day  of  the  term,  if  issued  in  vacation ; 
and  service  may  be  made  by  reading  the  venire  to  the  persons  named 
therein,  or  by  leaving  at  their  usual  place  (A  abode  a  note  or  memo- 
randum substantially  as  follows,  to  wit :     I  am  commanded  to  summon 

you, ,  to  appear  before  the \insert  the  name  of  the 

(ouri\,  to  be  holden  in ,  on  the day  of ,  A.  D. ,  at 

ten  o'clock  a.  m.  ,  to  serve  as  a  grand  or  petit  juror,  as  the  case  may 
be.     [70  V.  167, 1  7.] 

Sec.  5170.     If  any  person  selected  as  a  grand  or  petit  juror,  as  Names  of  junn 
aforesaid,  be  not  summoned,  or  if  summoned,  be  excused  from  serving  ?«„'rn'2d  w 'the  * 
at  the  term  to  which  he  is  summoned,  his  name,  unless  he  is  exempt  box. 
from  serving  as  a  juror  by  law,  shall  be  returned  to  the  box,  unless 
otherwise  ordered  by  the  court,  and  shall  remain  there  until  drawn  out 
at  some  subsequent  drawing ;  and  when  his.  name  is  again  drawn  he 
shall  serve,  unless  disabled  or  excused.     \^April  8,  1881 :  78  v.  109.] 

Sec.  5171.     If,  by  reason  of  challenge,  or  for  other  cause,  there  be  w  uc.  luiesmen  i« 
not  present  a  sufficient  number  of  jurors,  summoned  as  aforesaid,  to  ^"""""o"'*'- 
make  up  the  panel,  whether  of  the  grand  or  petit  jury,  or  if  the  array     '     "' 
be  challenged  and  set  aside,  the  sheriff  shall  summon  a  sufficient  num- 

{  51«9.  Return  that  juror  "  cannot  be  found  in  the  county  "  sufficient.  Davis  v.  Stntr,  Vi 
O.  S.  »«9. 

)  SITB  "  TTic  attendance  or  non-attendance  of  jurors,  before  they  are  impaneled,  the  punish- 
nenl  of  them  for  non-attendance,  and  their  discharge  from  attendance  on  grounds  of  personal 
excuK  we  understand  to  be  matters  between  the  court  and  the  jurors,  and  with  which  the 
yanks' casnoc,  of  right,  interfere."     Btmd  v.  Slair,  M  O.  S.  349,  865. 
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5172-5175. 


When  •  special 

venire  may  issue. 


When  venire  for 
ule»m«n  to  issue. 


Special  venire 
when  .sheriff  it 
a  parly. 


-■./ 


When  challenge 
to  array  of  jury 
may  be  made. 


When  juror  may 
be  set  aside. 


See  Appendix. 


j^iiiij^ 


\ 


1,.,. 


ber  of  talesmen  to  make  up  the  deficiency;  or,  if  there  be  such  defi- 
ciency in  the  grand  jury,  the  court  may  issue  a  special  venire  to  the 
sheriff,  commanding  him  to  summon  the  persons  therein  named  to  attend 
forthwith  as  grand  jurors ;  and  at  the  close  of  each  term  of  the  court, 
all  persons  who  have  served  on  either  jury  for  such  term,  together  with 
those  who  are  found  permanently  disabled,  disqualified,  or  not  liable  to 
serve,  shall  be  dischitrged.     [70  v.  167,  §  8.] 

Sec.  5172.  When  the  court,  or  a  judge  thereof,  deems  it  neces- 
sary to  have  two  petit  juries,  or  when  from  any  cause  it  becomes  neces- 
sary to  have  a  new  petit  jury,  or  a  member  or  members  to  fill  up  the 
regular  panel  for  the  term,  the  court,  or  a  judge  thereof,  may  order 
the  names  of  tlje  number  of  jurors  required  for  the  new  petit  jury; 
or,  in  case  he  deems  it  necessary  to  fill  up  the  regular  panel,  he  may 
order  not  exceeding  double  the  number  of  names  of  jurors  required 
therefor  to  be  drawn  from  the  box  by  the  clerk,  as  in  other  cases; 
and  a  venire  issued  to  summons  them  to  appear  as  may  be  directed 
by  the  court,  or  a  judge  thereof.     [^April  29,  1885  =  82  v.  167.I 

Sec.  5173.  When  it  is  necessary  to  summon  talesmen,  the  court, 
on  motion  of  either  party,  shall  select  them,  and  cause  to  be  issued  im- 
mediately a  venire  for  as  many  persons  having  the  qualifications  of  a 
juror  as,  in  the  opinion  of  the  court,  may  be  necessary,  which  jurors 
shall  be  required  to  appear  forthwith,  or  at  such  time  as  may  be  fixed 
by  the  court ;  but  no  person  known  to  be  in  or  about  the  court  house 
shall  be  selected,  without  the  consent  of  both  parties.     [70  v.  170,  §  10.] 

Sec.  5174.  When  the  sheriff  is  interested  in  a  cause  in  any  court  of 
record,  the  party  in  interest  opposed  to  that  of  the  sheriff  may  apply  to 
the  court  for  a  special  venire,  which,  upon  such  application,  the  court 
shall  direct  to  be  issued  to  the  coroner  of  the  county,  commanding  him 
to  summon  a  jury,  having  the  qualifications  hereinbefore  prescribed,  to 
try  such  cause ;  and  when  both  the  sheriff  and  coroner  ar^  so  inter- 
ested, or  in  case  of  the  death,  resignation,  or  absence  from  the  county 
of  both  the  sheriff  and  coroner,  then,  and  in  either  of  such  cases,  the 
process  may  be  directed  to  such  discreet,  disinterested  person  as  the 
court  may  name,  and  the  service  and  return  of  such  person  shall  be 
valid  to  all  intents  and  purposes.     [70  v.  171,  §  13.] 

Sec.  5175.  A  challenge  to  the  array  may  be  made  and  the  whole 
array  set  aside  I)y  the  court,  when  the  jury,  grand  or  petit,  was  not 
selected,  drawn  or  summoned,  or  when  the  officer  who  executed  the 
venire  did  not  proceed  as  prescribed  by  law.  But  no  challenge  to  the 
array  shall  be  made  or  the  whole  array  set  aside  by  the  court,  by  reason 
of  the  misnomer  of  a  juror  or  jurors;  but  on  challenge,  a  juror  or  jurors 
may  be  set  aside  by  reason  of  a  misnomer  in  his  or  their  names;  but 
such  challenge  shall  only  be  made  before  the  jury  is  impaneled  and 
sworn,  and  no  indictment  shall  be  quashed  or  verdict  set  aside  for 
any  such  irregularity  or*  misnomer  if  the  jurors  who  formed  the  same 
possessed  the  requisite  qualifications  to  act  as  jurors.  [March  13,  1884: 
81  v^43j^ 

I  5172  Under  the  statute  of  18.11  (3  Curwen,  2359),  when  the  regular  jury  had  been  di«- 
charged,  and  there  were  cases  undisposed  of,  the  court  was  authorized  to  impanel  a_ jury  of 
bystanders,  the  words  "or  otherwise"  applying  in  such  case.     Rredv.StaU.  lo<).2l>. 

i  5173  Under  the  act  of  1849  (47  v,  34),  where  only  five  of  the  regular  panel  appeared,  it  was 
the  duty  of  the  court,  on  motion  of  a  party,  to  select  the  persons,  as  well  as  fix  the  numbor,  to 
be  set  forth  in  the  venire,  Darlon  v  SlaU,  lil  O.  S.  584:  and  if  one  writ  failed  to  secure  the 
requisite  jurors,  other  writs,  if  applied  for,  were  required  to  be  issued.  Patstngtr  R.  Co.  v 
y<mit^,  21  O.  S.  518. 

i  517.5.  Objection  to  the  array,  under  the  act  of  IfC.l,  for  the  reason  that  the  law,  in  minor 
particulars,  had  not  been  complied  with,  or  that  ihe  .-ipporlionroent  of  jurors  bvthe  clerk  was 
inaccurate,  or  that  the  clerlt  had  not  made  a  wriltcn  statement  of  his  doings  and  delivered  il  to 
tlie  sheriff,  or  that  the  apportionment  had  not  been  made  on  the  first  of  September,  even  if  fatal 
at  any  time,  would  not  be  received  afler  challence  for  cause.  Fcrtj/thf  v.  Statt,  6  O.  I'J.  See 
further  as  to  challenge  to  the  array.  Warden  v.  StaU.IA  O.  S.  143;  McHugh  v.  StaU,Al  O. 
S.  154. 
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Sec.  5176.     The  following  shall  be  good  cause  for  challenge  to  jurors  :caai€»«< 
any  person  called  as  a  juror  for  the  trial  of  any  cause:  challenge. 

1.  That  he  has  been  convicted  of  a  crime,  which,  by  law,  renders 
him  disquaUiied  to  serve  on  a  jury. 

2.  That  he  has  an  interest  in  the  cause. 

3.  That  he  has  an  action  pending  between  him  and  either  party. 

4.  That  he  has  formerly  been  a  juror  in  the  same  cause.  ^' «  ^m""" 
6.     That  he  is  the  employer,  employe,  counselor,  agent,  steward, '  "^ ' 

tut  attorney  of  either  party. 

6.  That  he  is  subpoenaed  in  good  faith  in  the  cause  as  a  witness. 

7.  That  he  is  akin  by  consanguinity  or  affinity  within  the  fourth 
degree  to  either  party,  or  to  his  attorney. 

8.  That  he  is  a  party  to  another  action  then  pending  in  any  court, 
in  which  any  attorney  in  the  cause  then  on  trial  is  an  attorney,  either 
for  or  against  him. 

9.  That  he,  not  being  a  regular  juror  of  the  term,  has  served  once 
already  as  a  talesman  in  the  trial  of  any  cause,  in  any  court  of  record 
in  the  county  within  the  preceding  tiVelve  months;  and  in  either  of 
said  cases  the  same  shall  be  considered  as  a  principal  challenge,  and 
the  validity  thereof  tried  by  the  court.     \^April  30,  1886:  83  v.  106.] 

Sec  5177.     Any  petit  juror  may  be  challenged  also  on  suspicion 
of  prejudice  against,  or  nartiality  for,  either  party,  or  for  want  of  a  Chaiiengej  to  th« 
competent  knowledge  of  the    English  language,  or  for  any  other  cause  empiwy.'''"" 
that  may  render  him  at  the  time  an  unsuitable  juror,  and  the  validity  See  Sup. 
of  such  challenge  shall  be  determined  by  the  court;  and  each  party 
may  peremptorily  challenge  two  jurors.     [73  v.  20,  §  11.] 

Sec.  5178.  A  person  summoned  as  a  juror,  who,  without  reason-  PenaiUes  againat 
able  and  lawful  cause,  to  be  judged  of  by  the  court,  refuses  to  serve,  '""'"  *"'  "'*  "* 
shall  be  fined  in  any  sum  not  exceeding  thirty  dollars,  as  for  a  contempt 
of  court;  a  juror,  after  being  qualified,  who  refuses  or  neglects  to  obey 
or  observe  any  order  or  injunction  of  the  court,  may  be  fined  as  for 
contempt,  in  any  sum,  in  its  discretion,  not  exceeding  one  thousand 
dollars;  and  any  fine  so  assessed  may  be  collected  by  execution,  and 
shall  be  paid  into  the  county  treasury  and  disbursed  as  other  fines. 
[70  V.  173,  §  18.] 


«.-.l7f.      The  riitht  to  challenge  peremptorily, may  be  reserved  until  after  challenRes  for  cause 
ace  eihausted.  Hooker  y.  State,  4  O.  .-MK;  but  the  court  may  require  the  peremptory  ch.Tllengc   8er  Appendix. 
II  be  e»ercised.  after  challenges  for  cause  are  exhausted,  to  each  juror  as  called.     Schtifflm  y. 
&t»te.»>0.%.!SA  .       .  ... 

Under  the  act  of  tfC>9  f4Ci-RWEK,S18n),  corresponding  with  the  ninth  cLiusc  of  this  .section, 
if  the  per>on  called  had  already  served  as  a  tales  juror  at  the  same  term,  so  far  as  to  have  been 
•vom  and  heard  the  evidence,  he  was  within  the  enumerated  causes  for  challenge,  although  the 
ease  was  compromised  and  the  jury  discharged.  Famutenerv.  Aniierson,  15  O.  S.  4/^5;  andsee 
Btmdt.  Stale.  Yamnf.  State, -a^^-^.-M^m:   Witder\.  Slate, •e^0.9,.Kf.  .    .    ..  . 

If  the  court  erroneously  overrule  a  challenge  for  cause,  but  the  iuror  is  afterward  challenged 
perempionly,  the  error  is  not  material,  if  it  appear  ihat  an  acceptable  jury  wjis  impaneled  belore 
the  party  who  challenged  for  cause  exhausted  his  right  tn  peremptory  challenges.     Mimmt  i.  , 

Slate,  16  ().  S,  iil  ;  trvia  v.  State,  TJ  ().  S.  IWi.  .      .  .      . 

Unless  diligence  be  exercised  to  ascertain  the  facts,  the  objections  to  ihe  juror  are  waivea. 
Harmxrd  v  Calhetin,  i  O.  S.  1(54  ;  Eaetman  v.  Wight,  4  <).  S.  l.W;  Krnruk  v.  Reppard,  a  O. 
S.  W3;  «'«//*  V.  Kuth,  30  O.  S.  VI:  MeGill  ».  State.  34  O.  S.  2W. 

\  5177.     Where  a  party  to  an  action  challenges  a  juror  on  suspicion  of  partiality  for  the  opposite 
party,  the  validity  ef  »uch  challenge  must  be  determined  by  the  M)uiid  discretion  of  the  court;  |^,  Appeadlx. 
and  where  auch   challenge  is  sustained,  the  judgment   rendered  in  the  case  will  not,  for  that 
reason,  be  reversed,  unless  an  abuse  of  such  discretion  is  clearly  shown.     Serrist  v.  StockUiU, 

On  the  trial  of  the  validity  of  a  challenge  alleged  against  a  juror,  other  than  a  (principal  cause 
cf  challenge,  »  sound  discretion  is  vested  in  the  court.      Detv  y.  McDivitt,  :il  O.  S.  l:t9. 

If  a  iuror  has  formed  or  expressed  an  opinion  in  relation  to  a  portion  of  the  facts  embraced  in 
the  issue  but  not  upon  the  whole  issue,  and  otherwise  stands  indifferent  between  thi  parties, 
the  allowance  or  refusal  of  the  challenge  is  within  the  discretion  of  ihe  court.     /*. 

{  5I».     See  note  to  {  S305. 
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§§  5179-5186. 


To  terre  three 
weeks  within  the 
year. 


Who  are  exempt 
from  serving  on 
juries. 


Penalties  against 
officers. 


Compensation 
of  jurors. 


Struck  jury:  how 
and  when  de- 
manded and  se* 
lected. 
See  Sup. 


Sec.  5179.  A  person  who  serves  as  a  juror,  grand  or  petit,  or  both, 
in  the  courts  of  this  state,  for  three  weeks  in  any  year,  shall  be  exempt 
from  further  service  as  a  juror  during  the  balance  of  the  year;  but 
nothing  herein  contained  shall  entitle  a  juror  to  be-discharged  from  the 
grand  jury  during  its  session,  or  from  a  petit  jury  during  the  trial  of  a 
cause.     [70  V.  173,  §  20.] 

Sec.  5180.  Public  officers,  clergymen  and  priests,  physicians, 
attorneys-at-law,  members  of  the  police  force  or  firemen  employed  by 
the  authority  of  a  municipal  corporation,  acting  volunteer  members  of 
companies  for  the  extinguishment  of  fires,  organized  under  and  subject 
to  the  control  of  a  municipal  corporation,  and  persons  who  serve  as 
active  members  of  such  companies  for  five  consecutive  years,  shall  be 
exempt  from  service  on  juries.  [67  v.  76,  §  326;  69  v.  54,  §  i ;  70  v. 
173,  §  21;  73  V.  56.  §  26.] 

Sec.  5181.  No  officer  shall  be  allowed  compensation  for  services 
under  this  chapter  other  than  that  allowed  by  law ;  and  any  officer 
named  in  this  chapter  who  refuses  or  neglects  to  perform  any  duty 
therein  required,  shall  be  fined  in  any  sum  not  exceeding  one  hundred 
dollars.     [70  v.  173,  §  19.] 

Skc.  5182.  Each  grand  and  |)etit  juror  drawnfrom  the  jury  box 
])ursuant  to  law,  and  each  juror  selected  by  the  court,  pursuant  to  sec- 
tion fii<e  tliousand  one  hundred  and  seventy-three  of  this  chapter,  and  each 
talesman  shall  be  allowed  two  dollars  per  day,  for  each  day  he  serves, 
and  if  not  a  talesman,  five  cents  ])er  mile  from  his  place  of  residence 
to  the  county  seat,  and  such  compensation  shall  be  certified  by  the 
clerk  of  the  court,  and  paid  by  the  county  treasurer  on  the  warrant  of 
the  countv  auditor.  \^April  \o,  1884:  81  v.  128.] 
Sec.  5183.  [Repealed  March  2,  1886:  83  V.  26.] 
Sec  5184.  yRepealed  March  2,  1886:  83  v.  26.] 
Sec.  5185.  Any  party  to  an  action  may  demand  a  struck  jury  for 
the  trial  of  an  issue  of  fact  therein  by  filing  a  precipe  with  the  clerk; 
thereupon  the  clerk,  except  in  counties  containing  cities  having  at  the 
federal  census  of  1870,  or  which  may  hereafter  have,  at  any  federal 
census  a  population  of  twO  hundred  thousand  or  more,  shall  j)roceed 
to  the  office  of  the  county  auditor  and  there  take  to  his  assist- 
ance the  county  auditor  and  recorder  in  the  selection  of  the  list 
of  names  for  such  jury,  which  three  officers  shall  select  from  the  quali- 
fied electors  of  the  county  the  names  of  forty  persons  impartial  between 
the  parties,  and  who  from  their  intelligence  and  sound  judgment  are 
believed  to  be  well  qualified  to  try  the  cause;  the  auditor  shall  make 
and  preserve  in  his  office  a  list  of  names  so  selected;  and  the  clerk 


8*«  Appendix. 


See  Appendix. 


\  ."^ISO.  A  Rlnriitf>ry  provision  conferrini;  in  express  terms  the  power  lo  excuse  is  not  indispens. 
ahlc.  Without  it  the  court  would  nave  the  power  under  the  general  jurisdiction  conferred  upon 
it.  II.  was  a  postmaster,  and  the  nature  of  his  duties,  and  the  public  interest,  required  that  he 
should  be  excused.     Steicur/  v,  Stnte,  I  ()-  S.  IW,  (iS. 

Hut  the  provision  exemptinu  public  officers  and  others  from  service  as  jurors,  does  not  have 
the  effect  to  disqualify  the  person  so  exempted,  but  merely  extends  to  him  a  privilege,  which  he 
may  waive,     Giassingt-r  v.  Sfa/*;  24  O.  S.  20ti. 

g  5182.  Under  the  act  of  ISTfi  (7:1  v.  l:W,  ^  22',  jurors  are  to  be  allowed  compensation  for  days 
spent  in  whole  or  in  part  in  Roinc  to  and  rcturniuK  from  court,  and  for  days  of  attendance  during 
the  term,  whether  impaneled  or  not ;  but  the  clerk  is  not  authorized  to  certify  that  the  jurors 
are  entitled  to  compensation,  in  addition  to  such  day.s,  for  days  as  to  which  they  were  discharged 
and  not  in  attendance.     Sf/tU  v.  AUrry,  :^  ().  S.  137. 

The  certificate  of  the  clerk  is  not  conclusive,  and  if  he  cerlilies  for  days  in  excess  of  the  num- 
ber for  which  the  jurors  are  legally  entitled  to  compensation,  the  auditor  may  refuse  to  issuu 
orders  on  the  county  treasury  for  such  excess.     I^. 

I  ,'il8.5.  Right  to  a  struck  jury  may  be  waived,  and  what  is  such  waiver,  Sutton  v.  Staie^  9  0. 
1S8;  Bond  v.  State,  2:)  O.  S.  :t49;  but  the  rightj  unless  waived,  is  absolute,  IVhilehtady.  State, 
10  O.  S.  449 ;  and  the  fact  that  the  officer  making  up  the  jury  had  been  counsel  for  one  of  the 
parties,  Beatty  v.  Ifatcher,  1'6  O.  S.  115,  or  that  he  had  formed  and  expressed  an  opinion  as  to  the 
merits  of  the  cause,  WVW  v.  State,  29  O.  S.  351,  will  not  disqualify  him  lo  act. 

And  see  note  to  section  5188. 
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without  delay  shall  give  four  days'  notice  to  both  parties,  or  their  attor- 
neys of  record,  of  the  time  of  striking  the  jury,  and  to  furnish  to  each 
at  the  same  time  a  true  copy  of  such  list. 

In  all  counties  containing  cities  having  at  the  federal  census  of  1870,  ho»-  selected  in 
or  which  may  hereafter  have  at  any  federal  census  a  population  of  two  counties  contain- 
hundred  thousand  or  more,  whenever  a  struck  jury  shall  have  so  as  Ihan  tw'iThundred 
aforesaid  been  demanded,  the  clerk  shall  certify  the  same  to  the  i)resid-  J,'],","^''""*  '"''*"'■ 
ing  judge  of  the  court  in  which  said  cause  is  pending ;  and  said  presiding 
judge  shall  thereupon  personally,  and  without  suggestion  from  any  one, 
perform  the  duty  of  selecting  the  names  of  p)ersons  for  such  jury,  in    , 
lieu  of  the  clerk,  auditor,  and  recorder ;  and  within  two  days  after  re- 
ceiving such  certificate  of  the  clerk  notifying  him  of  such  demand  for  a 
struck  jury,  said  presiding  judge  shall  certify  to  said  clerk  the  names  of 
the  persons  so  selected  by  him,  and  said  clerk  shall  thereupon  proceed 
to  give  the  same  notice  and  copy  of  list  of  names  so  selected  as  herein- 
before provided  in  all  cases  where  a  struck  jury  shall  have  been  de- 
manded.    [February  26,  1880^  77  v.  12.] 

Sec.  5186.     At  the  time  designated,  the  clerk  shall  attend  at  his  g^^j^j^  ,^j  •„ 
office  for  the  purpose  of  striking  the  jury,  when  the  party  demanding  (c"y'o,.'M^v'.'58» 
the  jury,  or  his  agent  or  attorney,  shall  strike  off  one  name  from  the 
list,  and  the  opposite  party,  his  agent  or  attorney,  another,  and  so  on 
alternately  until  each  shall  have  struck  off  twelve ;  if  either  party  fail 
or  refuse  to  attend  or  strike,  in  person  or  otherwise,  the  clerk  shall  strike 
for  him ;  when  twenty-four  ndmes  have  been  stricken  off,  the  clerk 
shall  make  a  fair  copy  of  the  remaining  sixteen  names,  certify  them  to  g^  ^mtmii^ 
be  the  list  of  the  jurors  struck  for  the  trial  of  the  cause,  and  deliver 
the  same  to  the  sheriff,  or  other  proper  officer,  together  with  the  venire; 
and  such  officer  shall  annex  the  names  therein  contained  to  the  venire, 
and  summon  the  persons  named  as  commanded.     [70  v.  171,  §  15.] 

Sec.  5187.     Upon' the  trial  of  the  cause,  the  names  of  the  jurors  How  jury  mad* 
shall  be  called  as  they  stand  upon  the  panel,  which  order  must  be  the  "p  »"  'h'  "■'••• 
same  as  that  of  the  list  at  the  time  of  striking  the  jury,  and  the  first  (^"y;  *^" '  *^ "'  '** 
twelve  of  those  who  appear,  and  are  not  challenged  for  cause,  or  set 
aside  by  the  court,  shall  be  the  jury,  and  shall  be  sworn  as  such ;  but  if 
a  jury  be  not  made  from  such  sixteen  jurors,  the  sheriff  shall,  under  the 
direction  of  the  court,  fill  up  the  panel  from   the  bystanders,  or,  on 
motion  of  either  party,  the  court  shall  select  the  persons  to  fill  the  panel, 
and  issue  a  special  venire  therefor,  returnable  forthwith.     [70  v.  171, 

§  15] 

Sec.  5188.     If  the  clerk,  auditor,  or  recorder,  is  interested  in  the  when  co.irt  may 

cause,  sick,  absent  from  the  county,  related  to  either  of  the  parties,  or  »PP'^;"i'„Pti^°"„f 

does  not  stand  indifferent  between  them,  a  judge  entitled  to  hold  such  officer. 

court  may,  in  term  time  or  vacation,  appoint  some  judicious,  disinter-  (Cuy-  ^""■'  ^  "■  5*3 

ested  person  to  take  the  place  of  the  officer  so  disdiialifierl,  in  selecting 

J  5187.  A  jury  composed  of  >eren  of  the  sixteen  persons  selected  under  the  provisions  of 
the  act,  and  five  talesmen,  is  not  a  struck  jury  within  the  meaning  of  the  act.  and  is  subject  to 
peremptory  cliallenge  as  to  any  of  the  p,inel.     Clntlanii,  tic,  R.  Co.  v.  Stanley,  7  O.  S.  l.V>. 

But  under  the  clause  that  "  the  first  twelve  of  those  who  shall  .Tppe.ir  and  are  not  challcng';^  for 
cause  or  set  aside  by  the  court,  shall  be  the  jury,  and  shall  be  sworn  to  try  said  issue  (Ci.'> 
V  140),  where  twelve  have  passed  into  the  box  unchallenged  for  tause,  the  party  dcmandinK 
the  struck  jury  has  no  right  oi  peremptory  challenge.  State  v.  Moore,  28  O.  S.  595.  And  see 
1  O.  S.  66. 

§  5188.  Neither  a  deputy  clerk  of  the  common  pleas  court,  nor  a  deputy  county  auditor,  has 
any  power  to  act  in  selecting  the  names  of  persons  for  a  struck  jury  (notwithstanding  the  pro- 
visions of  |g  10  and  4949).  That  duty  must  be  performed  by  the  clerk,  auditor,  and  recorder  in 
person,  except  as  otherwise  provided  in  this  section,  Hulse  v.  State,  35  O.  S.  421.  See  note 
to  section  5185. 
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SUMMONING  JURY,  ETC. 


§§  5189-[5189,-2]. 


and  striking  the  jury,  and  to  do  and  perform  all  things  re(|uired  to  be 
done  by  such  officer  when  acting  in  that  behalf;  but  it  shall  not 
be  necessary  to  strike  such  jury  more  than  six  days  previous  to  the  sit- 
ting of  the  court  at  which  the  cause  is  to  be  tried ;  and  three  days' 
service  of  the  venire  shall  be  sufficient.     [70  v.  172,  §  16.] 

Sec.  6189.  The  party  who  requires  a  struck  jury  shall  pay  the  fees 
for  striking,  summoning,  impaneling,  and  qualifying  the  same,  and  one- 
half  of  all  the  fees  of  such  jury ;  and  a  jury  struck  as  aforesaid  may 
be  continued  with  the  continuance  of  the  cause,  and  be  required  to 
appear  as  jurors  for  the  trial  thereof  at  a  subsequent  term,  unless  the 
court  otherwise  order,  upon  good  cause  shown.     ["70  v.  172,  §  17.] 

[5189,-1.  J  Sec.  5189a.  The  county  commissioners  of  each  county 
having  a  city  of  the  first  or  second  grade  of  the  first  class,  or  the  first 
grade  of  the  second  class,  shall  provide  and  place  in  the  custody  of 
the  clerk  of  such  county  a  wheel  so  constructed  and  arranged  that  by 
turning  the  same  the  pieces  of  paper  hereinafter  mentioned  may  be 
thoroughly  mixed,  and  that  the  names 'upon  such  pieces  of  paper  can 
not  be  read  or  seen  until  withdrawn  from  such  wheel.  \^March  16, 
1887:  84  V.  93.] 

[5189,-2.]  Sec.  51896.  In  any  county  containing  a  city  of  the 
first  grade  of  the  first  class,  or  the  first  grade  of  the  second  class,  be- 
fore the  second  Monday  of  May  of  each  year,  the  judges  of  the  court 
of  common  pleas  and  of  the  superior  court  in  any  county  containing  a 
city  of  the  first  class,  in  joint  session,  and  the  judges  of  the  court  of 
common  pleas  in  any  county  containing  a  city  of  the  first  grade  of  the 
second  class,  shall  appoint  three  electors  of  such  county,  no  one  of 
whom  shall  be  an  attorney-at-law,  to  be  commissioners  of  juries  for 
such  county ;  and  a  record  of  such  appointment  shall  be  made  upon  the 
journal  of  each  of  said  courts.  Such  commissioners  shall,  before  en- 
tering upon  the  discharge  of  their  duties,  appear  in  said  court  of  com- 
mon pleas,  and  take  an  oath  of  office,  as  follows : 


Cost  of  struck 
jury,  and  con- 
tinuance. 

(Cuy  Co.;  88  v.  383 
S<>e  Appendix. 


Jury  wheel. 
Am.  87  V.  3«7. 

8e*  Appaadlz. 


Commissioners  of 
juries  in  Hamilton 
and  Franklin 
counties. 
Am.  87  ».  337. 
8«c  Appsadlz. 

Appointmeot  of. 


Oath  of. 


"1  do  solemnly  swear  (or  affirm')  that  I  will  honestly  and  faithfully  discharge  the  duties  of 
commissioner  of  juries  without  Tear  or  favor,  and  that  1  will  consent  to  tne  selection  of  no  person 
as  ^uror  whom  1  have  been  solicited  to  name  as  juror,  or  whom  1  believe  to  be  unfit  tor  tl^t 
position,  or  likely  to  render  a  partial  verdict  in  any  cause  in  which  he  may  be  called  as  juror. 

And  this  1  do  as  1  shall  answer  unto  God,"  (<^.  *' asN/ M/r  /.*         

»/  ftrjury"). 


'  do  undtr  the ^ins  and  fenaltios 


Selection  of  jurors 
in  the  three 
counties  above 
named. 


Certificate  of  per- 
sons selected. 


On  the  second  Monday  of  May,  in  each  year,  such  commissioners, 
or  in  any  county  containing  a  city  of  the  second  grade  of  the  first 
class,  the  persons  then  respectively  holding  the  office  of  clerk  of  the 
court  of  common  pleas,  county  treasurer  and  county  auditor,  shall 
meet  in  the  office  of  the  auditor  of  such  county,  at  ten  o'clpck  in  the 
forenoon,  and  shall  there  select  such  number  of  judicious  and  discreet 
persons,  having  the  qualifications  of  electors,  of  such  county,  as  the 
court  may  direct,  to  be  selected  as  nearly  as  may  be  from  the  several 
wards  and  townships  in  proportion  to  their  respective  population ;  but 
no  person  shall  be  so  selected  who  shall  not  be,  in  the  judgment  of  all 
of  said  commissioners,  or  said  officers,  competent  in  every  respect  to 
serve  as  a  juror;  that  after  said  commissioners  or  said  officers  shall 
have  first  ascertained  said  wheel  to  be  entirely  ampty,  the  names  of 
the  persons  so  selected,  as  aforesaid,  shall  be  written  by  the  county 
clerk  on  separate  pieces  of  paper,  which  shall  be  put  into  said  wheel, 
and  securely  locked  therein  in  the  presence  of  said  commissioners,  or 
said  officers;  and  said  commissioners,  or  said  officers,  shall  also,  at 
the   same   time,  make   and   sign  a   certificate   containing  all  of  said 
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names,   which  they  shall   certify  to   be    the   names  of  the    persons 
selected  at  the  time  and  place  aforesaid,  to  serve  as  jurors  for  the  en- 
suing year,  and  that  they  are  the  same  names  as  those  placed  in  said 
wheel,  which  said  certificate  shall  be  filed  with  said  clerk.     Said  wheel 
shall  be  securely  locked  at  all  times,  except  when,  by  order  of  court, 
it  shall  be  necessary  to  put  names  into  it,  or  to  draw  them  from  it,  m  cm,odian  of 
the  manner  herein  provided ;  and  said  clerk  shall  be  the  custodian  of  wheel  and  key. 
said  wheel  and  key.     And  if  any  person  shall  unlock  or  open  said 
wheel,  except  by  order  of  court,  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  on  conviction  thereof,  be  fined  not  more  than  one  Penaitv  for  un- 
thousand  dollars,  nor  less  than  five  hundred  dollars,  and  be  imprisoned  Jje  wiieef.''*'""* 
in  tlie  county  jail  not  more  than  one  year,  nor  less  than  three  months. 
If  either  of  the  commissioners,  or  the  officers  mentioned  in  this  section 
of  this  act.  shall  be  sick  or  absent  from  the  county,  any  judge  of  the  Duty  of  court 
court  of  common  pleas  may  appoint  some  judicious  and  disinterested  ^o„'"r ""m^r  u 
jjerson  to  take  the  place  of  such  commissioner  or  officer,  in  making  sick  or  absent, 
the  selection  herein  provided  for;  whenever  it  shall  become  necessary, 
said  commissioners,  or  said  officers,  shall  meet  at  such  time  and  place  Meetings  of  com- 
as the  court  of  common  pleas  may  appoint,  and  shall  there  select  such  election  of'juror*. 
number  of  persons  as  the  said  court  may,  by  its  order  direct;  and  the 
names  of  such  persons  shall  be  selected,  written,  and  deposited  in  said 
wheel,  and  certified  to  as  hereinbefore  specified.     But  nothing  herein 
contained  shall  abridge  the  right  of  any  party  to  a  struck  jury  as  pro-  struck  jurie*. 
videdi)y  law.     \March  i6,  1887:  84  V.  93.] 

[5189,-3.]    Sec.  51896.     Thecommissionersof  juries  in  the  county  Compensatioa 
of  Hamilton,  shall  receive  each  three  dollars  for  each  and  every  day  "f  jSri^Jln"'"* 
they  are  engaged  in  selecting  jurors  under  the  provisions  of  said  sec-  Hamilton  county. 
tion  51896  out  of  the  county  treasury  upon  the  order  of  the  county  Am.  87  V.  328. 
auditor,  on.  the  certificate  of  three  of  the  judges  of  the  court  of  com- 
mon pleas,  as  to  the  number  of  days  actually  thus  emjjloyed;  provided 
they  are  not  engaged  more  than  two  \veeks  in  any  one  year.     \_Jan- 
uary  8.  1885  :  82  v.  3.] 

[5189,-4.]     Sec.  5189d.     That  the  commissioners  of  juries,  in  a  FrankUn  county: 
county  containing  a  city  of  the  first  grade  of  the  second  class,  shall  foTSoiers  of 
each  receive  three  dollars  for  each  and  every  day  they  are  engaged  in  ]""«• 
selecting  jurors  under  the  provisions  of  said  section  51896,  out  of  the  R«p  87*  a"*- 
county  treasury,  upon  the  order  of  the  county  auditor,  on  the  certificate 
of  the  judges  of  the  court  of  common  pleas  resident  of  such  county  as 
to  the  number  of  days  actually  and  necessarily  thus  employed.     \AprU 
12,  1888:  85  V.  ^04.] 

[5189,-5.]    Sec.  5189c.     Whoever  attempts,  by  request,  hint  or  infiuencin(5  com. 
suggestion,  to  influence  such  commissioners,  or  such  officers,  or  any  "ciiolTlfjiron^; 
of  them,  to  select,  or  not  to  select  himself,  or  any  other  person  or  per-  penalty, 
sons  as  aforesaid,  shall  be  fined  not  more  than  one  hundred  dollars,  or  ^"f' "'  ^ 
imprisoned  in  the  county  jail   not  more  than  twenty  days,  or  both.     '   '''"°   ** 
\_March  16,  1887:  84  v.  94.] 


[6189,-3]  Supplemental  section  61894  [5189,-21  above  having  already  been  passed,  another 
Jcctton  to  which  the  same  nittnber  was  given  was  passed  on  January  8,  1885.  ^  v.  3:  the  act 
creating  this  latter  section  being  entitled,  etc.,  as  follows:  "An  act  supi>lementary  to  an  act  to 
amend  section  ,M89b  of  an  act  entitled  'an  act  supplementary  to  title  ],  division  3,  chapter  2,  sub- 
division 1  of  the  Revised  Statutes  of  Ohio,'  passed  and  took  effect  March  29,  1881.  passed  April 
16.  IS81,    (Vol.  78,  p.  ISi  O.  L.) 

"  Sec.  1.  Be  it  enacUd  by  ike  General  Assembly  of  ike  State  of  Okio^  That  the  following  sec* 
tion  be  enacted  as  supplementary  to  section  fifty-one  hundred  and  eighty-nine  (4)  with  sectional 
■ambcringas  follows: '    (Here  follow  said  \  .Ms9i^,^iven  as  (5189,-:;]  above. 
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How  grand  and 
petit  jurors 
drawn  and  venire 
issued. 


How  jurors  to  be 
summoned. 


8m  Apfaadiz. 


Causes  for  chal- 
lenge of  jurors. 


8««  Appendix. 


Stc  l\  5176,  7278. 


Peremptory 
challenges. 


When  sheriff  is 
interested,  special 
venire  may  oe 
directed  to 


8m  Appendix. 

When  both  sheriff 
and  coroner  are 
interested,  to 
whom  directed. 


[6189,-6.]  Sec.  5189d.  Whenever  the  clerk  of  any  county  shall  be 
directed  by  the  order  of  any  court  of  record  therein,  or  any  judge  in 
vacation,  to  cause  any  number  of  persons  to  be  summoned  to  serve  as 
grand  or  petit  jurors  in  such  court,  he  shall  at  once,  in  the  presence 
.of  the  sheriff  and  the  court,  or  a  judge  thereof,  proceed  to  turn  said 
wheel  until  said  pieces  of  paper  are  thoroughly  mixed,  and  shall  then 
draw  therefrom  the  number  of  names  specified  in  such  order,  and 
shall  forthwith,  unless  otherwise  directed  by  said  court  or  judge,  issue 
a  venire  facias  to  the  sheriff,  commanding  Wm  to  summon  the'  jurors 
wiiose  names  were  so  tirawn,  to  attend  as  jurors  at  the  time  and  place 
specified  in  said  order,  and  all  grand  and  petit  juries  shall  be  impan- 
eled from  persons  so  selected  and  summoned  as  aforesaid.  \^March  29, 
1881  :  78  V.  96.] 

[5189,-7.]  Sec.  5189c.  The  sheriff  receiving  such  venire  facias 
shall  forthwith  summon  such  persons  by  reading  the  same  in  their 
presence,  or  by  leaving  at  their  usual  place  of  abode  a  note  or  mem- 
orandum, substantially  as  follows,  to  wit :  I  am  Commanded  to  sum-    ' 

mon  you, ,  to  appear  before  the  (insert  the  name  of  the  court), 

to  be  holden  in ,  on  the day  of ,  a.  d. , 

at  ten  o'clock  a.  m.,  to  serve  as  a  juror;  and  shall  indorse  on  the 
venire  facias  the  names  of  the  jurors  and  the  time  when  summoned, 
and  return  the  same  to  the  clerk  of  said  court  on  the  first  day  of  its 
session.     \March  29,  1881  :  78  v.  96.] 

[5189,-8.]  Sec.  5189/.  If  there  shall  be  impaneled  for  the  trial 
of  any  case,  any  petit  juror  who  has  been  convicted  of  any  crime, 
which  by  law  renders  him  disqualified  to  serve  on  a  jury,  or  who  has 
an  interest  in  the  cause,  or  who  has  an  action  depending  between  him 
and  either  party,  or  who  has  formerly  been  a  juror  in  the  same  cause, 
or  who  is  either  party's  employer,  employe,  counselor,  agent,  steward, 
or  attorney,  or  who  is  subpoenaed  in  good  faith  in  the  cause  as  a  wit- 
ness, or  who  is  akin  to  either  party,  or  to  his  attorney,  of  who  is  a 
party  to  another  action  then  pending  in  any  court  in  which  any  attorney 
in  the  cause  then  on  trial,  is  an  attorney  either  for  or  against  him.  he 
may  be  challenged  for  cause,  and  in  either  of  said  cases,  the  same 
shall  be  considered  as  a  principal  challenge,  and  the  validity  thereof 
tried  by  the  court;  and  any  petit  juror  who  shall  be  returned  for  the 
trial  of  any  cause,  and  against  whom  no  principal  cause  of  challenge 
can  be  alleged,  may  nevertheless,  be  challenged  on  the  ground  of 
prejudice  against,  or  partiality  for  either  party,  or  for  want  of  a  com- 
petent knowledge  of  the  English  language,  or  any  other  cause  that 
may  render  him,  at  the  time,  an  unsuitable  juror,  and  the  validity 
of  such  challenge  shall  be  determined  by  the  court,  and  each  party 
may  peremptorily  challenge  two  jurors.     \March  i^,   1881 ;  78  v.  97.]     . 

15189,-9.]    Sec.  5189.7.     \_Repealed  March  13,  1884:  81  v.  43.] 

[5189,-10.]  Sec.  5189A.  When  the  sherifi'  is  interested  in  any 
cause  in  any  court  of  record,  the  party  in  interest  opposed  to  that  of 
the  sheriff,  may  apply  to  the  court,  which,  upon  such  application, 
shall  direct  a  special  venire' facias  to  the  coroner  of  the  county,  com- 
manding him  to  summon  a  jury  having  the  qualifications  hereinbefore 
prescribed,  to  try  such  cause,  and  where  both  the  sheriff  and  coroner 
are  interested  as  aforesaid,  or  in  case  of  death,  resignation,  or  ab- 
sence from  the  county  of  both  sheriff  and  coroner,  then,  and  in  either 
of  such  cases,  the  process  may  be  directed  to  such  discreet,  disinterested 
person  as  the  court  may  name,  and  the  service  and  return  of  such 
person  shall  be  valid  to  all  intents  and  purposes.  [March  29,  1881 : 
78  V-  97] 

I  [5180,-43.]  This  section  does  not  repeal  the  provisions  of  sections  7267  to  7275  of  the  Revised 
Statutes,  or  ftfTect  them  otherwise  than  in  substituting  the  wheel  herein  provided  for^  in  place 
of  the  box  from  which  the  names  of  electors  shall  be  drawn  for  jury  service.  McHugh  v.  Stati, 
38  O.  S.  Vn. 
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[5189,-11.1     Sec.  5189i.     The  court,  when  of  opinion  it  is  proper  Jury  may  view 
for  the  juror[s]    to  have  a  view  of  the  property,  which  is  the  subject  ?■»«««"  P">p«'»T' 
of  litigation,  or  of  the  place  in  which  any  material  fact  occurred,  may 
order  them  to  be  conducted  in  a  body  under  the  charge  of  an  officer  g^  Ap»§x*i«' 
to  the  place,  which  shall  be  shown  them  by  a  person  appointed  by  the 
court   for    that    purpose;    and  while    the    jurors    are    thus    absent, 
no  person  other  than  the  person  so  appointed  shall  speak  to  them  on 
any  subject  connected  with  the  trial.     \_March  29,  1881:  78  v.  97.] 

[5189,-12.]     Sec.   5189j.     If  any  person   summoned  as  a  juror,  Penalty  when 
shall,  without  reasonable  or  lawful  cause,  to  be  judged  of  by  the  court,  i"",. '*'"*"  ** 
refuse  to  serve,  he  shall  be  fined'  in  any  sum  not  exceeding  thirty  dol- 
lars, as  for  a  contempt  of  court.     And  if  any  juror,  after  being  qual- 
ified, shall  willfully  refuse  or  neglect  to  obey,   or  observe  any  order  8e«  Appeadlx. 
or  injunction  of  the  court,  he  may  be  fined  as  for  contempt,  in  any 
sum  in  its  discretion  not  exceeding  one  thousand  dollars;    and  any 
fines  so  assessed  may  be  collected  by  execution,  and  shall  be  paid  into 
the  county  treasury,  and  disbursed  as  other  fines.     \March  29,  1881  : 
78  V.  98.] 

[5189,-13.]     Skc.  5189fc.     No  person  shall  be  required  to   serve  No  person  «- 
as  a  juror  more  than  three  weeks  in  any  one  year,  beginning  with  the  Ss'luror'n"™'* 
last  Monday  of  April ;    and  after    any  person  shall  have  served  two  than  three  week* 
weeks  in  any  such  year,  the   court   shall,   on  motion,  discharge  him  '"  *"y  o"*  y*"- 
from   further   service;    provided,  however,   that  nothfng  herein  con- 
tained shall   entitle  or  require  any  juror   to    be  discharged  from  the  s««App«a4iz. 
grand  jury  during  its  session,  or  from  a  petit  jury  during  the  trial  of  a 
cause;  and,  provided  further,  that  all  courts  shall  so  arrange  and  con- 
duct the  witnesses  as  to  require  the  attendance  of  jurors  upon  its  busi- 
ness during  as  short  a  time  as  possible.     \^Marh  29,  1881 :  78  v.  98.] 

[5189,-14.]     Skc.  5189^     Active    members  of  fire-engine   com- 
panies, hook   and   ladder  companies,   or  other  companies  for  the  ex-  who  exempt  from 
tinguishment  of  fires,  during  the  time  they  may  continue  such  active  «"'"« o"  juries, 
members;  active  and  contributing  members  of  all  military  companies 
and  batteries,  and  all  clergymen  and  priests,  physicians,  attorneys-at- ^^^^       j,^ 
law,  and  all  public  officers,  while  in  office,  shall  be  exempt  from  serv- 
ing on  juries.     [j}/tfn7/  29,  1881 :  78  V.  98.1 

[5189,-15.]  Sec.  .'5189/(1.  Each  grand  and  petit  juror  shall  be 
allowed  the  sum  of  two  dollars  per  day  for  each  and  every  day  he  may  Fees  of  jurot*. 
serve,  and  five  cents  i)er  mile  from  his  place  of  residence  to  the  county 
seat,  and  the  compensation  of  such  juror  shall  be  certified  by  the  clerk 
of  the  court,  and  the  compensation  so  certified  shall  be  paid  by  the  •"*??•■*•«• 
county  treasurer  on  the  order  of  the  county  auditor.  \_March  29, 
1881 :  78  v.  98.] 

SUBDIVISION    II.       TRIAL   BY   JURY,    AND   VF.RniCT. 

Sec.  5190.     When  the  jury  is  sworn,  the  trial  shall  proceed,  except  Mode  of  conduct- 
as  provided  in  the  next  section,  in  the  following  order,  unless  the  court  '"*    *  "' ' 
for  .s)>ecial  reasons  otherwise  direct :  ^     'j  sv? -wo 

1.  The  plaintiff  must  briefly  state  his  .claim,  and  may  briefly  state        '"     ' ' '"    • 
the  evidence  by  which  he  expects  to  sustain  it. 

2.  The  defendant  mu.st  then  briefly  state  his  defense,  and  may  briefly 
state  the  evidence  he  expects  to  ofler  in  support  of  it. 

3.  The  party  who  would  be  defeated  if  no  evidence  were  offered  on 

}  .SIX.  Parties  can  not.  by  contract,  require  the  court  to  try  their  cause  conlrar>'  to  the  estab- 
t»he<^  mics  of  judicial  proceeding.     Cittings  v.  Bak^r,  2  <).  S.  21 ;  and  see  1  U.  S.  281». 

X,  The  discretion  ordinarily  conceded  to  counsel  to  purstie  their  own  order  in  the  production  of  j.^  i    „»  jt 
priof,  so  that  its  relevancy  i5  made  m.inire.st  during  the  invc^iigation,  must  be  limited  to  ca.<ies  «*••  APP**""!* 
«licfe  the  £tct  subsequently  to  be  made  relevant  is    itself  established  by  competent  testimony. 
WiUon  V.  Barkalam.  II  O.  S.  470. 

When  be.4rsay  evidence  was  objected  to,  btit  permitted  to  go  to  the  jury,  tl'C  judcment  will 
be  reversed,  unless  it  manifestly  iippor  that  its  admi..!.i'>n  could  not  have  prejudiced  the  party 
Auiasi  whs>m  it  w.«s  offered.     Ih. 

n  dctermtaiug  tite  question  whether  such  testimony  could  or  could  not  h.ive  prejudiced  the 
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i'.-"v«-  ^cc.  must  nrst  produce  his  evidence;  and  the  adverse  pwuty 
ii*.>:  :^^"i  L*ixxiuce  his  evidence. 

4.  L"^<;  ;\irtrcs  shall  then  be  confined  to  rebutting  evidence,  unless 
■3iir  o.^^rt*  :cr  good  reasons,  in  the  furtherance  of  justice,  permit  them 
at?  ,\Tt:r  evidence  in  their  original  case. 

X  When  the  evidence  is  concluded,  cither  party  may  request 
:csc"-ctton  10  the  jury  on  matters  of  law,  which  shall  be  given  or 
Kf\:;sed  by  the  court. 

IJL  Fhe  p>arties  may  then  submit  or  argue  the  case  to  the  jury ;  the 
pvirtv  required  first  to  produce  his  evidence  shall  have  the  opening  and 

^RY.  the  court  should  doc  usurp  the  province  of  the  jury,  by  weighing  the  other  testimony,. 

^  ^vUTTi.n.ni;  the  credibility  and  cHect  ot  conHicime  proof,     t^. 

r-c  rule  prescribed  in  the  third  clauxe  is  e-specialfy  applicnble  where,  from  the  nature  of  the 
vM'*'.  the  facts  alleged  are  peculiarly  within  the  knowledge  of  a  partv.  Ferguson  v.  Gilbert, 
l*i  O.  S.  »i. 

In  an  action  for  an  assault  and  battery,  where  the  defendnnt  justifies  on  the  ground  of  self- 
defense,  it  is  not  error  to  permit  the  plaintiff  to  open  and  riohc.  Pragoo  v.  IVkisner,  31  O. 
S.  192.     •  * 

As  lo  the  burden  of  proor  in  cases  of  contest  of  wills,  see  \  5^(64  and  notes. 

See  also,  as  to  open  and  tlose.  the  cases  under  the  sixth  clause  of  this  section. 

4.  The  rule  wan  the  vame  under  the  former  practice.  A  party  holding  the  affirmative  was 
bound  to  give  all  his  evidence  in  support  of  the  issue  in  the  first  place,  and  could  only,  in  reply, 
offer  evidence  a.t  to  thr  new  matter  introduced  by  his  adversary.  Any  relaxation  of  the  rule  was 
an  txercise  of  the  discretion  of  the  court,  and  not  reviewable.     Graham  v.  Daxn'st  A  O.  S.  :J62. 

Judgment  will  not  be  reversed  for  permitting  evidence  in  ihr  oiiuinal  case,  under  the  circum- 
stances stated  in  the  section,  unless  it  .♦  incar*i  affirmatively  that  good  reasons  in  furtherance 
of  JH'iticc  were  not  shown.     Morris  v.  h,iinot^  21  O.  S.  )r>5. 

Allowing  evidence  out  of  its  order  is  within  the  discretion  of  the  court,  .in'i  if  emunil  of 
error  at  all,  it  is  oxjKy  where  it  appears  that  a  fair  trial  was  thereby  prevented.  Webb  v.  State, 
29  <>.  S.  ;f>i. 

6.  Kcfusal  to  charee  a  proposition  not  appearing  to  be  involved  in  the  case,  is  not  ground  ot 
reversal.  Lrwtsv.State,A0.^9:  Crrsinger  v.  IVtick,  15  O.  156;  GiU  \.  Selis,  I70.S.195; 
Lear  v.  McMitUn,  17  <>.  S.  464;  Oliver  v.  Sterlings  2«»  O.  S.  :i9I  ;  Pittsburgh  etc.,  K.  Co.,  v. 
Fleming,  30  O.  S.  48(». 

Where  a  court  is  asked  to  charge  a  series  of  connected  propositions,  some  of  which  are 
law  and  some  not,  the  better  course  is  to  give  so  much  of  the  charge  as  is  sound  law;  but  it 
is  not  error  to  refuse  the  charge.  In^Ubright  v.  Hammond^  ly  O.  337 ;  French  v.  .\fillArd^  2  O. 
S.  44 ;   t^^alker  v.  Devlin,  '2  ().  S.  5'.«. 

If  the  court  refuse  to  charge  in  regard  to  a  matter  as  to  which  compliance  with  the  retiuest 
could  not  have  aided  the  party  makiiTg  it.  the  refusal  constitutes  no  ground  of  reversal.  Chase 
T.  Waskbnm,  1  ().  S.  241. 

Where  a  series  of  instruction  is  asked,  the  instructions  are  to  be  construed  together;  and  if  it 
IS  apparent  from  the  whole  series,  and  the  responses  of  the  court  thereto,  that  general  terms 
employed  in  some  of  the  instructions  asked,  were  used  and  understood  in  a  limited  or  restricted 
sense,  they  will,  on  error,  be  so  regarded.     Cleveland,  etc.,  R.  Co  v.  Terry,  K  O.  S.  570. 

It  is  error  to  annex  to  a  charge  properlv  asked  a  material  qtinliiicatton  not  required  or  author- 
ised by  the  evidence.     Bain  v.  Ivilson,  Ui  O.  S.  14;    H'alker  v.  Stttson,  14  O.  S.  89. 

To  refuse  to  cnarge  a  true  and  pertinent  proposition  of  law  is  nut  error,  if  it  appear  from  the 
whole  charge  that  the  court  fully  and  fairly  stated  the  law  .ipplir  able  to  the  case,  though  in 
different  terms.     Bond  v.  State,  23  O.  S.  341»;  and  see  Cano  v.  Samuel,  14  O  592. 

Where  there  is  a  special  finding  which  shows  that  a  party  was  not  injured  by  a  refnsal  to 
charge,  no  ground  of  rcver>.il  is  presented.     Montgomery  v.  Sivindler,  ;12  <).  S.  22.'i. 

Wiiere  a  charge  is  ambiguous  and  self  contradictory,  it  should  be  refused.  Miller  v.  Florer. 
ll»  <),  S.  .'fHi 

in  order  to  constitute  error  in  the  refusal  of  the  court  to  charge  a  jury  as  requested,  the 
proposition  requested  and  refused  must  be  absolutely  true  under  all  reasonably  conceivable 
circumstances.  Cleveland,  etc.,  K.  Co.  v.  Sargent^  19  O.  S.  43a — 452;  Tabler  v.  State.  34  O.  S. 
127— i:t3. 

Where  a  party  claimed  that  certain  facts  should  be  regarded  as  sufficient  evidence  of  a  purpose 
to  entrap  and  overreach  him.  and  asked  the  court  to  say  to  the  jury  that  if  such  facts  were 
proved,  then  as  matter  of  law  they  should  be  regarded  as  sufficient  evidence  for  such  purpose, 
and  the  courts  refused,  this  was  error.     Snckett  v.  Kellar,  22  O.  S.  664. 

It  is  not  error  to  refuse  a  charge  which  requires  the  court  to  assume  the  existence  of  material 
facts  in  issue,  however  clearly  the  facts  arc  proved.  Belle/antaine  R.  Co.  v.  Snyder^  21  O.  S.  6T0; 
but  it  is  error  to  use  language  in  the  charge  from  which  the  jury  might  reasonably  infpr  th.it  the 
court  assumed  the  existence  of  material  facts  tluit  were  in  dispute.  Weybrigkt  v.  Fleming,  40 
<).  S.  52.  ^  ..:... 

Where  the  judge,  at  defendant's  request,  gave  to  the  jury  a  certain  special  charge  in  addition 
to  his  general  charge,  which  special  charge  was  erroneous,  and  afterwards  having  been  requested 
by  the  jury  to  repeat  his  charge  to  them,  repeated  the  general  charge,  but  declined  to  repeat  the 
special  charge,  there  was  no  error  in  refusing  to  repeat  the  erroneous  instructions.  Lloyd  v. 
Moore,  :W  O.  S.  97. 

6.  Where  the  counsel  for  the  party  holding  the  affirmative  addresses  the  jury,  and  the  oppos- 
tag  counsel  decline  to  reply,  counsel  for  the  party  holding  the  affirmative  can  not  be  permitted 
to  again  address  the  jury.     Goodenow  v,  Tappan,  1  O.  60.  ♦ 

•The  rule  as  to  opening  and  closing  the  argument  was  the  same  under  the  former  practice. 
Lexington,  etc.,  Ins.  Co.  v.  Paver,  16  O.  324. 

Where  the  plaintiff  had  opened  with  the  testimony  without  objection,  he  will  be  permitted  to 
open  with  the  arf^ument,  although  the  defendant  might  have  been  defeated  if  no  evidence  had 
been  offered  <»n  either  side.     Harrison  v.  Castncr.  U  O.  S.  ;i3U-347. 

Wftcre,  in  an  action  for  the  recovery  of  damages  for  the  alleged  wrongful  seizure  and  conver- 
«ion  of  goods  tu  which  the  plaintiff  claimed   title,  the  defendant  answers,  simply  alleging  fraud 
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closing  argument ;  and  if  several  defendants,  having  separate  defenses, 
appear  by  different  counsel,  the  court  shall  arrange  their  relative  order. 

7.  The  court,after  the  argument  is  concluded^  shall,  before  proceeding  g 
with  other  business,  charge  the  jury ;  any  charge  shall  be  reduced  to     "  "^* 
writing  by  the  court,  if  either  party,  before  the  argument  to  the  jury  is 
commenced,  request  it;  a  charge  or  instruction,  when  so  written  and 
given,  shall  not  be  orally  qualified,  modified,  or  in  any  manner  explained 

in  the  usiffomeot  under  which  the  plaintiflT  claims,  the  plnintiff  is  entitled  to  open  and  close 
»iih  the  argument  a%  well  as  the  evidence.      Beatty  v.  Hatcher,  13  O.  R.  116. 

Where  there  \*  no  other  issue  than  payment,  anB  the  court  permitted  the  plaintifT,  against  the 
defendant's  objection,  to  open  and  close  the  evidence  and  arguments  the  judgment  will  be 
rerersed.     Frwster  v.  Goddard^  Vt  O.  S.  276. 

Where  the  plcadinj^s  are  complicated,  the  court  is  vested  with  discretion  as  to  the  party  who 
istn  open  and  close  tne  arguments  and  evidence.  Montgomtry  v.  Swindier,  ;t2  O.  S.  224.  And 
see  .V<2f  v    Ctm  tnmai/,  -•«  O.  S.  215-219. 

As  part  of  hi«  argument,  or  by  way  of  illustration,  counsel  has  a  ■'Jk'**  ^^  read  a  pertinent  j^ 
extract  from  a  reputable  work  on  science  or  art.     I'^gg  v.  Drake^  1  O.  S.  286. 
As  to  the  open  and  close  of  the  argument  in  cases  of  contest  of  wills,  see  %  5864  and  notes. 
See,  further,  as  to  the  open  and  close,  cases  under  clause  3  of  this  section. 
7,  The  instructions  ought  to  have  reference  to  the  circumstances  of  the  case,  and  be  so  given 
as  to  secure  the  fair  consideration  and  judgment  of  the  jury  upon  the  points  at  issue.     A  charge 
which  consi>t«  mainly  of  extracts  from  opinions  in  reported  cases,  having  no  special  reference 
tn  the  circumstances  of  the  case  on  trial,  is  objecttonaole  ;  and  where,  from  the  consideration  of 
the  whole  evidence,  it  is  rea.sonabIc  to  suppose  the  jury  may  have  been  misled  by  such  charge, 
1  new  trial  ought  to  be  granted.     Marietta,  rtc.^  K.  Co.  v.   Picksiry,  24  O.   S.654;  Parmltt  v, 
UMpk,  2S  O.  S.  10.  • 

Court  is  not  bound  to  charge  in  the  language  requested,  and  the  presumption  is  that  a  proper 
.tiarge  vas  fiven  until  the  contrary  appears.     Boltn  v.  State,  2C  O.  S.  371. 

Where  the  principal  charge  is  not  required  to  be  in  writing,  special  instructions  giv.en  to  the 
iury,  in  writing,  after  argument,  are  not  required  to  be  taken  by  the  jury  in  their  retirement. 
OriMm  v.  StaU^  W  O.  S.  299;  and  sec  fflaekdum  v.  State,  23  O.  8.  14fi:  Hamv  v.  rumey,  9 
O.  5  400. 

It  is  error  for  the  court,  after  havine  been  requested  to  reduce  the  charge  to  wriiinc,  to  give 
oral  instructions  upon  matters  materia  to  the  issue,  in  addition  to  a  written  charge,  /{ouseholder 
■*.  GraMi^,AO  O.  5.430. 

Objection  that  the  court  delivered  the  charge  in  manuscript  to  the  jury  without  reading  it,  if 
araibble  at  all.  must  be  taken  at  the  time.     iMtU  Miami  R.  Co.  v.  IVaskbum,  22  O.  S.  S24. 

Coder  the  former  practice,  the  court  might  comment  on  the  evidence.  Ahram  v.  If/V/,  6  0. 
161.  And  under  the  present  practice,  the  court  may  repeat  to  the  jury  the  statement  of  a  wit- 
•ei-sand  say,  if  such  be  the  fact,  that  counsel  on  both  sides  admit  the  truth  of  the  statement. 
B^md  V  State,  23  O.  S,  ^9.  Or  the  court  may  recite,  in  the  chnrgc,  what  is  claimed  by  the 
parties  t<*  be  proved,  when  it  is  fairly  done  to  explain  the  law  applicaltle  to  the  t  ase.  Mitnstts  v, 
A«ir,  ItiO    S   221:  and  see  Harrlneton  v.   State^\^i^.  S.  261. 

A  verdict  will  not  be  disturbed  liecause  the  court  stated  general  propositions  of  law  not 
tavotved  in  the  issue,  if  it  appear  from  the  whole  charge  that  the  Jury  could  not  have  been 
misled  Schmeid^-v.  Hosier,  21  O.  8.  98;  U,  S.  Ex  frets  Co.  v.  Baikinan,  2H  O.  S.  114;  Berr^- 
V  SiAte,  31  O.  S.  219. 

If  the  verdict  is  in  favor  of  the  successful  party  on  all  the  issues,  and  on  either  issue  he  \s 
entitled  to  judgment,  error  in   the  charge  as  to  one  of  the   issues  mny  afford  no  ground  ol 
mrersai      Sites  v.  Hatterstick,  23  O.  S.  626. 
Acd  an  erroneouik  charge  on  an  abstract  proposition,  or  on  a  point  entirely  outside  of  any  case  > 

■  ade  by  the  evidence,  is  not,  ordinarily,  a  ground  of  reversal.  Creed  v.  Commercial  Bank,  1 1 
O  im;  Crrsinrer  v.  iVeUk,  15  O.  156;  Steamboat  Albattvss  v.  Wayne,  16  O.  513;  Kugter  v. 
Wisemmm,'ifiO.  3GI ;  Stewart  y.  State,  I  O.  S.  66;  French  v.  Millard,  2  O.  S.  44;  Satchell  v. 
iWvOT,  4  O.  S.  ^2 ;  Portage  Co.  Bank  v.  F..ane,  ft  O.  S.  4115;  Cricket  v.  State,  1ft  O,  S.  9. 

But  if  the  charge  is  erroneous,  the  judgment  will  be  reversed,  untcs«.  it  clearly  appears  from 
the  record  that  the  party  complaining  was  not  prejudiced,  i'cndlcton,  cti.,  R.  Co.  v.  Stalhnan, 
aO.  S  I;  and  Bnldtvin  v.  Bank  of  MassHon,  I  O,  S.  HI  ;  |.^  O.  S.  171':  F(krU\.  State,  2(><). 
S^  fi«;  Globe  Ins.  Co.  v.  Sherlock,  25  ().  S.  .V);   Railway  Co.  v.  Krouse,  tiO  O.  S.  22/.      • 

Aad  if  the  charge,  though  not  in  the  abstract  erroneous,  is  calculated  to  confuse  or  mislead 
the  jury,  the  judgment  should  be  reversed.  French  v.  Millard,  supra  ;  Washington  Mni.  ins. 
Co  r.  .Sfe^chaHtt  amJ  M.  Mnt.  Ins.  Co.,  5  O.  S-  450;  Little  Miami  R.  Co.  v.  Wetmorr,  19  O.  S. 
110;  Pittsburg,  etc.,  R.  Co.  v.  Slusser,  19  O.  S.  157;  Adams  v.  State,  29  p.  S.  412. 

So,  if  an  erroneous  charj^e  be  afterward  qualified  by  apt  words,  yet  if  it  be  uncertain  what  the 
r«te  given  or  intended  to  be  given  really  was,  the  judgment  will  be  reversed.  Pendleton,  etc., 
R  Co.  V.  Stmllmam,  SMfira. 

Moreover,  a  charge  snould  always  be  founded  upon  and  applicable  to  the  testimony;  and  in 
njing  ageneral  rule,  as  applicable  to  the  evidence,  if  there  is  evidence  tending  fairly  to  bring 
the  cAse  within  an  exception  to  that  rule,  it  is  proper  for  the  court,  in  connection  with  the  rule 
:t%clf,  or  in  some  other  part  of  the  charge,  to  refer  to  the  exception,  and  the  testimony  tending 
ttsnstaaa  it.     Whitt  v.  Thomas,  12  O.  S.  %\2. 

It  is  not  error  to  om.it  an  instruction,  unless  such  instruction  be  requested.     Ta/t  v.  Wild-^ 
VM.150.  123;  /tfisr*  V.  State,  WO.  34;  Schryt'er  v.  /fawkes,  22  O.  S.  IMW;  Smith  v.  Pittsburg, 
etc.,  R.  Co,  n  O.  S.  10. 

So,  the  omission  to  construe  a  contract,  or  to  define  or  explain,  in  the  charge,  doubtful  words  or 
phrases  captained  in  the  statute  upon  which  the  action  is  founded,  does  not  constitute  ground 
(tf  reversal7uolc»s  there  was  a  request  to  charge  as  to  such  matter.  Cincinnati,  etc.,  R.  Co.  v. 
Rijf,  no.  S.  ZVS ;   Schneider  v.  Hosier,  21  O.  S.  98. 

A»d  in  a  common  law  ixiaX^xhc  m3ixim,faltus  in  uno^/alsus  in  omnibust  is  to  be  applied  by 
theinry  according:  to  their  judgment,  and  is  not  a  rule  which  authorizes  a  court  to  direct  a  jury 

■  dnregard  evidence.     Moody.  McCrato,  19  O.  S.  55,  overruling  Sto/er  v.  State,  15  <).  S.  47. 
But  it  is  a  general  rule  that  when  evidence  has  been  offered  by  Doth  parties,  it  is  error  to  direct 

the  jorr  to  nnd  for  the  defendant,  and  for  such  error  the  judgment  will  be  reversed,  although 
the  reviewing  court  may  believe  the  defendant  was  entitled  to  a  verdict.    Newman  v.  Cinctm- 
fl«^  IS  O.  S23 ;    and  see  Gray  v.  Allm,  14  O.  58. 
This  nile,  however,  is  subject  to  exceptions,  and  where  there  is  an  entire  failure  of  proof  oa  ._  . 
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rx.  :.  Ssr.  3.  c  L  :L      IKL^L  BV  jury,  and  verdict.  §§  5191-6192. 

K>  rhe  "JO-  by  the  court ;  and  all  written  charges  and  instructions  shall 
be  taken  L-y  the  jurors  in  their  retirement,  and  returned  with  .their  ver- 

*■**■*"■  d-ct   :c:i.' court,  and  shall  remain  on  file  with  the  papers  of  the  case. 

^05  T.  190,  §  266.] 

» ,r.  T-  ■'K  ir-.o.      Sec.  5191.      The  court,  when  of  opinion  it  is  proper  for  the  jurors 

r;-  j;^3>av«         IP  have  a  view  of  the  property  which  is  the  subject  of  litigation,  or  of 

the  rbce  in  which  any  material  fact  occurred,  may  order  them  to  be 

c\ir.o-.:cted  in  a  body,  under  the  charge  of  an  officer,  to  the  place,  which 

shall  be  shown  to  them  by  a  person  appointed  by  the  court  for  that  pur- 

jxjtse :  and  while  the  jurors  are  thus  absent,  no  person,  other  than  the 

s.«r.  MIR.        person  so  apiK>inted,  shall  speak   to  them  on  any  subject  connected 
with  the  trial.     [51  v.  57,  §  267.] 

Sec.  5192.  When  the  case  is  submitted,  the  jury  may  decide  in 
court,  or  retire  for  deliberation  ;  if  the  jurors  retire,  they  must  be  kept 
together  in  some  convenient  place,  under  the  charge  of  an  officer, 
until  they  agree  upon  a  verdict,  or  are  discharged  by  the  court,  subject 
to  the  discretion  of  the  court  to  permit  them  to  separate  temporarily  at 

r  -c  •!  -hicirt     night,  and  at  their  meals ;  the  officer  having  them  under  his  charge 
shall  not  suffer  any  communication  to  be  made  to  them,  nor  make  any 


,><r*t«. 


tf<  v-lF'. 


any  p;irt  I'f  the  ca^c  es!>cntiul  to  the  plaintiflf*-.  riel't  ti>  recover,  it  is  the  duty  of  the  court  to 
arre»t  the  icsiimunv  from  the  jury,  and  render  judgment  for  the  defendant,  which  judginent 
will  not  haVc  the  effect  of  .1  non-snit  at  ron'tnon,  hut  lie  :i  de*.ision  on  the  merits.  SiaekttHtv, 
DaytfH  &' M.  K    (V7.,  W  ().  S.  M:  and  see  II  O.  Mil;  12  O.  112;  4  O.  S.  Ml. 

Allegations  in  pleadniK*.  of  matter  of  record,  present  on  issue  for  the  court,  to  ht  detertnined 
by  inspection,  /■vuiii  v.  Iiistine,  fi  O.  117.  And  questions  of  law,  as.  forinstaoce.  the  construr- 
'  tion  of  a  writing  involved  in  the  ca.se,  tnust  be  dclerniined  by  the  t  r>urt.     Plaekhurn  v.  Black- 

bum,  S  t).  HI.  But  whether  a  rate  of  passenger  fare  is  reasonable,  is  a  question  of  fact.  Smith 
T.  PitUburgh,  el,  ,  K.  Co  ,  n  O.  S.  10. 

So,  what  lonstttutes  due  diligence  in  giving  notice  to  the  drawer  or  indnrser  of  commercial  paper, 
of  the  dishonor  of  the  same,  when  the  facts  arc  ascertaint-d  or  admitted,  is  a  question  of  law  ; 
and  it  can  not  properly  he  submitted  to  the  jury  as  a  question  of  fact.  U'alkfr  v.  Stetson^  14  O. 
S.  H9.  But  if  the  facts  be  contested,  the  question  i.s  for  the  jiirv,  under  proper  instructions. 
Davit  V.  Utrrick.  C  O,  .Vi.     And  see  I  O.  S.  »l«.  u       •. 

And  if  a  specified  fact  is  decisive  of  the  rights  of  the  parties,  it  is  not  error  to  charge  that  if 
the  iury  find  it  to  exist,  they  should  return  a  vcrdiit  for  the  party  in  whose  favor  the  fact  is 
established.     RichardxoH  v.  Curtiss,  X\  O.  S.  :t?!>. 

Where  a  party  proposes  to  make  title  under  a  lost  deed,  the  facts  of  existence  and  loss  are 
;  preliminary,  anil  addressed  to  the  court;  the  case  is  th»n  submilted   to  the  jury  upon  the  con. 

tenl.s,  execution,  acknowledgment,  and  delivery.     /*/«(■*/'«»•«  v.  A/rtc*/wr«,S  O.  HI. 

Probable  ctusc  is  a  mixed  question  of  law  and  fact:  the  jury  must  determine  whether  the  cir- 
cumstances alleged  to  show  it  arc  true;  but  the  court  must  determine  whether,  if  they  are 
pr-'jved.  they  amount  to  probable  cause.     As^  y.  Marltnt'.'iSSiy  \\S*. 

So,  whether  there  was  contributory  neqiigence  is  a  question  of  mixed  law  and  fact,  to  he 
determined  by  the  jury,  where  there  IS  evidence  on  the  subject;  hut  whether  there  is  any  evt. 
dencc  must  be  dccidecl  by  the  court.      rilUburg.  i-tc,  K.  Co.  v.  Fleming.  :«l  O.  S.  4M). 

Where  the  court,  during  the  trial,  anil  before  the  evidence  is  closed,  erroneously  strikes  from 
the  petition  one  of  the  causes  of  action,  the  error  is  not  cured  by  instruction  to  the  jury,  aftet 
the  close  of  the  testimony  to  consider  ihc  matter  struck  out  as  restored,  and  to  have  regard  tc 
the  testimony  applicable  thereto,     Mulfont  v.  Clmiell,  21  O.  S.  '91. 

And  the  effect  of  incompetent  testimony  once  admitted,  can  not  be  done  away  with,  except  bj 
guch  a  charge  to  the  jury  as  will  enforce  them  to  disregard  it  completely,  tlenklt  v.  McClur*, 
82  O.  S.  202. 

It  is  error  to  instruct  a  jury  that,  in  a  proper  case  for  exemplary  damages,  they  .should  know 
that,  if  the  plaintiff  recover  less  than  one  hundred  dollars,  he  can  not  recover  costs.  Cleveland, 
etc.,  K.  C«.  v.  Bartratn,  11  O.  S.  467. 

The  court  may  furnish  to  the  jury  blank  forms  of  verdicts.     Mitnms  v.  State.  16  O.  S.  221. 

Where  the  answer  set  forth  a  delcnse,  and  to  a  material  averment  therein  there  is  no  reply, 
the  court  must  charge  the  jury  that  the  averment  must  be  taken  as  true,  'lititx  v.  Lewis,  3i*0. 
S.  X»4:    Ifkelan  v.  Kinsley,  26  O.  S.  131. 

An  exception  to  a  charge  can  not  be  saved  by  filing  the  charge  and  exceptions  with  the  papers 
in  the  case,  Pettelt  v.  /'.  Fleet,  31  O.  S.  .')36;  nor  by  setting  forth  the  charge  and  exception  on  the 
journal,  Lockharl  v.  Brown,  31  O.  S.  531 :  but  the  objection  must  be  made  in  a  bill  of  exceptions 
containing  the  charge,     flallam  v.  Jacks,  il  O.  S.  6S2. 

Public  history,  not  of  the  state  at  lart;e,  but  of  a  particular  town  or  city,  will  not  be  taken 
notice  of  ex  ojfficio  by  the  court.     Morris  v.  Edvards,  1  O.  Wd. 

The  existence,  construction,  and  legal  effect  of  foreign  statutes,  are  rather  matters  of  fact  than 
law,  and  no  inquiry  will  be  made  into  the  correctness  of  the  construction  they  may  have  received 
at  the  place  where  they  were  enacted.  Niagara  Co.  Bank  v.  Baker,  15  O.  S.  68;  and  see 
/»<frw*<i»i  v. //ar/,  II  O.  255;  Skelly  v  Jejferson  Br.  BaHk,90.  S.eOe-616;  Smith  y.  Bartram. 
11  O.  S.  690. 

See,  also,  U  511i>,  5305,  5354,  6707,  et  sef.,  and  notes. 

R««  AfkHAmillw  a  5192-51D3.      The  cases   relating   to    these   sections  are  collected  in  notes  to  tl  5305,  7312,. 

«PP«"X.      ^JJ     g^^  j,,j^  Upright  V.  Burchjield,  3  O.  58;  Cantwetl  v.  State,  18  O.  S.  477;  Armleder  v. 
Lieberman,  38  O.  S.  77. 
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himself,  except  to  ask  them  if  they  have  agreed  upon  their  verdict, 
unless  by  order  of  the  court;  and  he  shall  not,  before  their  verdict  i^ 
rendered,  communicate  to  any  person  the  state  of  their  deliberations,  *•**'•  '•**• 
or  the  verdict  agreed  upon.     [51  v.  57,  §  268.] 

Sec.  5193.     If  the  jurors  be  permitted  to  separate,  either  during  Admonition,  if 
the  trial,  or  after  the  case  is  submitted  to  them,  they  shall  be  admon-  {o'^MrYw.'"""* 
ished  by  the  court  that  it  is  their  duty  not  to  converse  with,  nor  suffer 
themselves  to  l)e  addressed  by,  any  other  person,  on  any  subject  of  the 
trial,  and  that  it  is  their  duty  not  to  form  or  express  an  opinion  thereon,  *•**'•  *•*•• 
until  the  cause  is  finally  submitted  to  them.     [51  v.  57,  {$  269]. 

Sec.  5194.     After  the  jurors  have  retired  for  deliberation,  if  there  Further  instruc- 
be  a  disagreement  between  them  as  to  any  part  of  the  testimony,  or  if  diM!t«e"a™to 
they  desire  to  be  informed  as  to  any  part  of  the  law  arising  in  the  case,  Uw  or  faci. 
they  may  request  the  officer  to  conduct  them  to  the  court,  where  the 
information  upon  the  matter  of  law  shall  be  given  ;  and  the  court  may 
gi>e  its  recollection  as  to  the  testimony  on  the  point  in  dispute,  in  the 
presence  of,  or  after  notice  to,  the  parties  or  their  counsel.     [51  v.  57,  8.*C.  io«4. 

Sec.  5195.     The  jury  may  be  discliarged  by  the  court  on  account  Discharge  of  juir 
of  the  sickness  of  a  juror,  or  any  accident  or  calamity  requirmg  its  '"'''"  «'<••«• 
discharge,  or  by  consent  of  both  parties,  or  after  the  jurors  have  been 
kept  together  until  it  satisfactorily  appears  that  there  is  no  probability 
of  their  agreeing.     [51  v.  57,  §  271.]  -  s. *c.i084. 

Sec  5196.     When  the  jury  is  discharged  after  the  cause  is  submit-  when  cause  to  be 
ted.  or  during  the  trial,  the  cause  may  be  tried  again  immediately,  or  ■''='"""'■ 
4t  a  future  time,  as  the  court  may  direct.     [51  v.  57,  §  272.  j  8. 4C.  lOM. 

Sec  6197.     When  the  jurors  agree  upon  their  verdict,  it  must  be  1  he  return  of  the 
reduced  to  writing,  and  signed  by  the  foreman ;  they  must  then  be  »«"'<'ict. 
conducted  into  court,  their  names  called  by  the  clerk,  and  the  verdict 
rendered  by  the  foreman  ;  and  the  clerk  must  read  the  verdict  to  the 
jury,  and  make  inquiry  whether,  it  is  their  verdict.     [51  v.  57,  §§  273,  *•  **•  *•*♦• 

Sec.  5198.     If  a  juror  disagree,  or  if,  when  the  jury  «  polled,  a  ^^  ,,,„  ^^^■^„  „ 
juror  answer  in  the  negative,  or  if  the  verdict  is  defective  in  matter  of  deliberate. 
substance,  the  jury  must  be  sent  out  again,  for  further  deliberation;  and 
either  p»arty  may  require  the  jury  to  be  polled,  which  shall  be  done  by 
the  clerk  or  court  asking  each  juror  if  it  is  his  verdict.     [51  v.  57,  8.*C.  loa*. 
§§  273.  274.1 

Sec.  5199.     If  no  disagreement  be  expressed,  and  neither  party  ^hen  verdict  re- 
rcquire  tlie  jury  to  be  polled,  or,  on  the  polling,  each  juror  answer  in  j!'?'''""' »""'  -i^'y 
the  aiiirmative,  the  verdict  is  complete,  and  the  jury  shall  be  discharged   '"  *'**  ' 

if  h\^.  It  b  error  for  a  jtidge,  during  a  recess' of  his  court,  in  the  absence  of  the  party  and 
hiv  coan«el,  and  without  notice  to  them,  to  give  instructions  to  the  jury  to  whom  the  cise  has 
kera  submitted.     Camfhelt  v.  Beckrtt,  8  O.  S.  211. 

^  The  jury  having  retired  to  consider  of  their  verdict,  during  its  regular  session,  in   the  day   g^e  ApMlldIz* 
tiae,  returned  into   court,  and   asked    further   instructions ;   and  the   parties  anc)  their  counsel 
being  Joudly  called  at  the  door,  and  not  appearing,  it  is  not  error  for  the  court  further  to  instruct 
the  Jury.     Pmtan  v.  Bimtn,  \%  O.  S.  1. 

This  section  applies  to  criminal  as  well  as  to  civil  cases.    HuUe  v.  State,  35  O.  S.  421. 

See,  abo,  the  criminal  cases  relating  to  the  same  matter.  State  v.  Engle,  13  O.  490;  Kirk  v. 
Slate,  14  O.  511 ;  Farrer  v.  StaU,  2  O.  S.  M ;  hnrt  t.  State,  26  O.  S.  20R :  Griffin  v.  Ste^.  S4  O. 
S.Mei;  alsoJTSOl.  .c  ,      v/ 

\T,W<      If  the  jury  be  discharged  by  consent,  errors  rommilted  on  thattri.il  are  waived.    U'rHs 
Martin,  1  O.   S.  386.     As  to  discharge  of  jury  in  criminal  tases,  see  \  THIS,  and  note.. 

{  5197.  It  would  seem  from  Hardy  v.  State,  19  O.  S.  679,  that  if  an  oral  verdict  be  returned, 
the  irregularity  is  waived,  unless  objection  be  made  at  the  time.  Perhaps  under  the  amendment 
of  %  164  of  the  code  of  criniinal  procedure  (68  v.  f>),  the  necessity  of  a  written  verdict  in  a  criminal  See  Appendix, 
case  may  be  dispensed  with,  so  that  no  c,uestion  of  waiver  was  \n  fact  presented  ;  hut  the  decision 
■ceas  to  be  a  construction  of  the  original  section,  as  no  reference  is  made  in  the  report  to  the 
amendment 

?fil99.  Under  the  former  practice,  the  verdict  might  be  amended  by  the  court,  Hammer  y. 
MtCtmmtt,  2  O.  31 ;  Hay  v.  Omterant,  3  O.  3M ;  but  not  on  error,  Clarlk  v.  Ervin,  9  O.  Itl,  ot 
jAcr  error  prosecuted.     Hanlan  v.  Lttiin,  5  O.  227. 
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TRIAL  BY  THE  COURT. 


» 5200-5204. 


What  is  a  special, 
and  what  a  gen- 
era) trerdict. 


fl.*aitM. 


When  jury  may 
render  general  or 
f-pccjal  verdict. 


(LAC.  lOiC 


Special  findings 
control  general 
verdict. 
8.AC.10M. 

J  ury  roust  assess 
the  .imount  of  re> 
covcry. 


from  the  ca.se:  and  if  the  verdict  be  defective  in  form  only,  it  may 
with  the  assent  of  the  jurors,  before  they  are  discharged,  be  corrected 
by  the  court.     [51  v.  57,  4JS^  273,  274.] 

Sec.  5200.  The  verdict  of  a  jury  must  be  either  general  or  special • 
a  general  verdict  is  that  by  which  the  jury  finds,  generally,  upon  all  or 
any  of  the  issues,  in  favor  of  either  the  plaintiff  or  defendant-  a  special 
verdict  is  that  by  which  the  jury  finds  the  facts  only,  and  it  must  pre- 
sent the  facts  as  established  by  the  evidence,  and  not  the  evidence  to 
prove  the  facts;  and  the  facts  must  be  so  presented  that  nothing  shall 
remain  to  the  court  but  to  draw  from  them  conclusions  of  lav/  fci  v 
57.  8  27S-]  *•        ■ 

Sec.  5201.  In  actions  for  the  recovery  of  money  only,  or  specific 
real  property,  the  jury  may  render  either  a  general  or  a  special  verdict; 
in  all  other  cases  the  court  may  direct  the  jury  to  find  a  special  verdict, 
in  writing,  upon  all  or  any  of  the  issues;  in  all  cases  the  court  may 
instruct  the  jurors,  if  they  render  a  general  verdict,  to  find  upon  par- 
ticular questions  of  fact,  to  be  stated  in  writing,  and  may  direct  a  writ- 
ten finding  thereon;  and  the  verdict  or  finding  must  be  filed  with  the 
clerk,  and  entered  on  the  journal.     [51  v.  57,  §  276.] 

Sec.  6202.  When  the  special  finding  of  facts  is  inconsistent 
with  the  general  verdict,  the  former  shall  control  the  latter,  and  the 
court  may  give  judgment  accordingly.     [51  v.  57,  §  277.] 

Sec.  5203.  When,  by  the  verdict,  either  party  is  entitled  to 
recover  money  of  the  adverse  party,  the  jury,  in  its  verdict,  must 
assess  the  amount  of  recovery.     [51  v.  57,  §  278.] 


a/ 


SUHDIVISION  III.       TRIAL  BY  THE  COURT. 

When  and  ho«r  ^Ec.  5204.  In  actions  arising  on  contract  the  trial  by  jury  may  bt 
be  wiSvei' '"  "■"''  "^^^"^^  ^y  ^^^  parties,  and  in  other  actions  with  the  assent  of  the  cour'. 
See  Sup.  '"  ^^  following  manner :  * 

1.     By  the  consent  of  the  party  appearing,  when  the  other  party 
fails  to  appear  at  the;  trial,  by  himself  or  attorney. 
s.AC.ioa«.  ^'     ^^   written  consent,  in  person  or  by  attorney,  filed   with  the 

3.     By  oral  consent  in  open  court,  entered  on  the  journal      fKi  v 

57,  §279-1  ^        ■ 


B«e  Appendix. 


1m  Ippemdlz. 


\  5200.  Upon  the  trial  of  an  issue  of  fact,  a  special  verdict  should  find  facts  to  which  the  law 
pivcV  a  determinate  effect,  conclusive  of  the  issue;  and  no  judgment  can  be  rendered  on  find- 
ings of  {'Acx.^  which  are  in  the  nature  of  evidence  only,  and  arc  not,  in  law,  conclusive  upon  the 
quc».ti'»ns  :.t  iv*iuc.  i-rarh  v.  Church,  10  O.  S.  148.  And  see  llamhUton  v.  Dempsey,  20  O.  168; 
Stake  V.  Davis,  'm  <K  2:tl. 

Where  one  or  more  <>f  •tcveral  defendants,  sued  as  partners,  answered,  denying  that  they  were 
members  of  the  firm,  or  indebted  on  the  cause  of  action  staled  in  the  petition,  and  on  the  trial 
of  this  issue  the  jury  returned  a  general  verdict  for  the  plaintiff,  and  also  found  specially,  under 
direction  of  the  court,  that  the  defendants  *.o  answering  were  not,  in  fact,  members  of  the  firm, 
but  had  held  themselves  out  as  partners,  and  that  the  plniniiff  had  dealt  with  and  trusted  them 
accordingly :  Held,  that  such  special  finding  was  not  inrnnsisteni  with  the  general  verdict,  and 
judgment  might  be  properly  entered  thereon  for  the  plaintiff.  Rtbtr  v.  Coiumbtu  M.  ir*  M.  C«., 
12  O.  S.  176. 

\  6201.  The  power  to  direct  a  special  verdict  is  discretionary.  Citveiand,  <tc.t  R-  R-  C».  v. 
Ttrty^  8  O.  S.  670.  And  in  an  action  to  recover  money,  or  specific  real  or  personal  property,  it  is 
error  to  refuse  to  charge  the  jury  that  it  is  discretionary  with  the  jury  to  return  a  general  or 
special  verdict.    Adams  Express  ( 'o.  v.  Pollock^  12  O.  S.  618. 

\  6202,    See  note  to  {  5200,  and  see  appendix.  ^ 

]  5208.  In  an  action  for  the  recovery  of  money,  if  the  verdict  finds  for  the  plaintiff,  but  its 
Ian|;uage  is  such  that,  when  read  in  connection  with  the  record,  the  amount  assessed  for  the 
plaintiff  can  not  be  ascertained  without  reference  to  the  evidence  offered  on  the  trial,  no  judg- 
ment can  properly  be  entered  on  such  uncertain  verdict.     Fries  v.  Afack,  33  O.  S.  52.' 

\  6204.     If  no  objection  be  interposed  to  a  trial  by  the  court  until  after  the  issues  are  found, 

'"' 'ite  to  insist  that  the  case  should  have  been   tried  hy  a  jury,  nor  can  the  party  against 

judgment  injiccordance  with  such  finding.     liiiUhorpe 


See  ABMndlx         ^'  '^  ^^^  ^^^^  '°  insist  that  the  case  should  have  been   tried  by  a  jury,  nor  can  the  party  against 
*       whom  the  issues  were  found  object  to  a  judgment  in  accordance  with  such  finding.      '*>-•'»- — ^- 
V.  Buck,  17  O.  S.  72.     See  also  Dallas  v.  Femtau,  25  O.  S.  6.36,  as  to  cases  on  drfaull. 
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Sec.  5206.  Upon  the  trial  of  questions  of  fact  by  the  court,  it 
shall  not  be  necessary  for  the  court  to  state  its  finding,  except,  gener- 
ally, for  the  plaintiff  or  defendant,  unless  one  of  the  parties  request  it, 
with  the  view  of  excepting  to  the  decision  of  the  court  upon  the  ques- 
tions of  law  involved  in  the  trial,  in  which  case  the  court  shall  state  in 
writing  the  conclusions  of  fact  found,  separately  from  the  conclusions 
of  law.     [51  V.  57,  §  280.] 

Sec.  5206.  The  provisions  of  this  chapter  respecting  trials  by 
jury  shall  apply,  so  far  as  they  are  in  their  nature  ajjplicable,  to  trials  by 
the  court,     ki  v.  57,  §  303.] 

Sec.  52O7.  Parties  to  a  question  which  might  be  the  subject  of  a 
civil  action  may,  without  action,  agree  upon  a  case  containing  the  facts 
upon  which  the  controversy  depends,  and  present  a  submission  of  the 
same  to  any  court  which  would  have  jurisdiction  if  an  action  were 
brought ;  but  it  must  appear  by  affidavit  that  the  controver.sy  is  real, 
and  the  proceedings  in  good  faith,  to  determine  the  rights  of  the  par- 
ties; and  the  court  shall,  thereupon,  hear  and  determine  the  case, 
and  render  judgment,  as  if  an  action  were  pending.    [51  v.  57,  t^  495.] 

Sec.  5208.  The  case,  the  submission,  and  the  judgment,  shall 
constitute  the  record.     [51  v.  57,  §  496.] 

Sec.  6209.  The  judgment  shall  be  with  costs,  may  be  enforced, 
and  shall  be  subject  to  reversal,  in  the  same  manner  as  if  it  had  been 
rendered  in  an  action,  unless  otherwise  provided  in  the  submission. 
[51  V-  57,  §497-1 


Whar  the  court 
must  Atate  io  its 
findings. 


S.  A  C.  lt»«. 


Other  provinon« 
ai>plicaote  to 
trials  by  court. 

Parties  may  sub- 
mit a  matter  in 
controversy. 


8.*ai6M. 


What  coastitutea 

the  record. 

The  judgment  in 
such  case — its 
reversal  and  en- 
forcement. 


8m  Appendix. 


\  53*i5.  Where  no  request  has  been  made  for  a  finding  under  this  section,  a  party  against  whom 
an  issue  is  found  can  not  stand  by  when  the  journal  entry  is  made,  make  no  objection  to  its  form 
or  entry,  and  afterward  avail  himself  of  inconsistencies  in  the  statement  of  the  steps  by  whtth 
the  court  reached  its  conclusion.     Franks  v.  State,  VI  O.  S.  1. 

When  the  court,  being  requested  to  state  separately  its  conclusions  of  law  and  fact,  makes  a 
sufficient  finding  of  the  facts,  and  renders  a  final  judgment  theron,  the  judgment  itself  is  to  be 
regarded  as  a  statement  of  the  court's  conclusion  of  law,  within  the  meaning  of  the  section. 
A/T'/  V.  Damieis,  22  O.  S.  38. 

When  such  finding  of  facts  Is  imperfect,  in  that  it  is  too  general  in  its  terms,  and  does  not  spe- 
cifically find  the  facts  in  i«sue,  but  is  not  excepted  to  on  that  ground,  and  xhe.  record  shows  that 
it  is  sustained  by  the  evidence,  judgment  will  not  he  reversed  for  the  defect.     Ih. 

In  such  case,  if  it  sufTiriently  appears  from  the  record  that  the  judgment  was  warranted  l>y 
the  facts  so  found,  and  by  the  evidence,  it  will  not  be  reversed  because  the  court  erred  in  its 
statement  of  the  law  applicable  to  a  state  of  facts  not  found  by  the  court,  or  shown  by  thu  evi- 
dence.    Ih. 

When  a  fact  is  admitted  by  the  |Meadings,  and  no  evidence  offered  to  disprove  it,  it  is  error 
for  the  court^  when  special  findings  are  requested  under  this  section,  to  state  the  facts  contrary 
to  the  admission.      Oliver  v,  Moore,  23  O.  S.  473. 

Where  a  motion  for  a  new  trial,  on  the  ground  that  such  special  findings  are  contrary  ici  the 
evidence,  has  been  overruled  and  exceptions  taken,  and  the  whole  testimony  embodied  in  a  bill 
of  exceptions,  the  reviewing  court,  having  found  the  error  complained  of  to  exist,  will  look  into 
the  whole  record  to  ascertain  whether  the  error  was  prejudicial  to  the  party  complaining.     //•. 

If  the  finding  of  facts  admits  of  a  construction  which  will  support  the  judgment,  thai  con- 
struction will  be  adopted.  Jack  r.  Hudnall^  25  O.  S.  255.  But  such  finding  must  contain  the 
/acts,  to  whic*)!  the  law  gives  a  determinate  effect,  conclusive  upon  the  issue.  Leath  v.  <  hurvk^ 
to  O.  S.  14&. 

WhiU-  the  opinion  of  the  court  in  deciding  the  ca.se  may  be  in  »uch  terms  ms  tu  cunsiiluie  a 
finding  of  facts,  under  this  section,  yet  the  pMciice  of  making  an  opinion  a  substitute  for  .-.uth 
finding  IS  irregular,  and  where  the  law  and  facts  are  blended,  the  opinion  will  not  be  regarded 
j»  a  substantial  compliance  with  this  section.  Empire  Trans.  Co.  v.  Blanchard,  31  O.  S.  (t.'iO; 
Samdere^  v.  Iron  and  Nail  Co.,  34  O.  S.  -142. 

I  5207.  In  a  proceeding  under  this  section,  the  submission,  th»  agreed  case,  and  the  judgment 
of  the  court  thereupon,  constitute  the  complete  record,  and  it  is  notmecessary.  in  order  to  a 
review  and  reversal  of  such  judgment  on  error,  that  there  should  be  a  motion  (or  new  trial  or 
bill  oC  exceptions.     Brown  y.  Afp/t,^2  O.  S.Uit.  .......  ,-  r        Sm  i»m.»ill« 

But. the  case  submitted  must  Ke  an  agreed  statement  of  lacts  which  might  be  the  subject  of  a    *»w  *pp«Boix» 
civil  action,  and  upon  which  a  judgment  may  be  rendered  as  if  an  action  were  pending  thereon. 
Newark,  etc.,  X.  Co.  v.  Perrir  Co.,  30  O   S.  I.i0.  .     .    .         ,  ,  .       *^        ,. 

The  section  was  not  intended  to  provide  for  the  submission  of  questions  of  law  for  the;  mere 
opinion  or  advice  of  the  court,  hut  to  furnish  a  short  and  convenicnt'mode  for  such  adjuditaiion 
of  actual  cases  as  would  be  a  h-.r  to  a  future  action  for  the  same  cause  of  action.     Jh. 

Where  a  case,  submitted  under  this  section,  merely  propounds  auesiions  of  law,  without  an 
agreed  statement  of  facts  on  which  a  judgment  can  be  rendered,  the  oulv  thing  the  court  can 
properly  do  is  to  dismiss  the  case  without  judgment  and  without  costs.     /*. 

\\  520d-5209.    See  first  clause  of  last  note. 
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TRIAL  BY  REFEREES. 


§S  5210-6217. 


All  issues  may 
be  referred  by 
consent. 


8.  A  c.  ion. 


When  reference 
may  be  ordered 
without  consent. 

%..»,  C.  1U2:. 


When  a  referenoc 
may  be  ordered 
in  vacation. 


Trial  before  ref- 
eree _;  report,  ex- 
ception, nnd 
judgment. 


SUBDIVISION  IV.       TRIAL  BV  REFEREE.S. 

Sec.  5210.  All  or  any  of  the  issues  in  the  action  or  proceeding, 
whether  of  fact  or  of  law,  or  both,  may  be  referred  by  the  court,  or 
a  judge  thereof  in  vacation,  upon,  the  written  consent  of  the  parties, 
or  upon  their  oral  consent  in  court,  entered  upon  the  journal.  [5 1  v. 
57, 45  281 ;  69  V.  109,  §  287.] 

Sfx-.  5211.  VVhen  the  parties  do  not  consent,  the  court,  or  a  judge 
thereof  in  vacation,  may,  upon  the  application  of  a  party,  or  of  its  or 
his  motion,  direct  a  reference  in  any  case  in  which  the  parties  arc  not 
entitled  by  the  constitution  to  a  trial  by  jury.  [54  v.  92,  tj  282 ;  69  v. 
109,  §287.] 

Sec.  5212.  If  a  referee  die,  or  bfe  disabled,  or  refuse  to  serve,  a 
judge  of  the  court  in  which  the  action  is  pending  may,  in  vacation, 
appoint  another  person  to  take  his  place,  or  again  direct  a  reference  as 
provided  in  the  two  preceding  section.s.     [69  v.  109,  §  287.] 

Sec.  6213.  The  trial  by  referees  shall  be  conducted  in  the  same 
manner  as  a  trial  by  the  court;  referees  may  summon  and  enforce  the 
attendance  of  witnesses,  administer  all  necessary  oaths  in  the  trial  of 
the  case,  and  grant  adjournments,  the  same  as  the  court;  they  mn.st 
state  the  facts  found,  and  the  conclusions  of  law,  separately,  and  their 
decision  must  be  given,  and  may  be  excepted  to  and  reviewed,  in  like 
manner;  their  report  upon  the  whole  issue  shall  stand  as  the  decision 
of  the  court,  and  judgment  may  be  entered  thereon  in  the  same  man- 
ner as  if  the  action  had  been  tried  by  the  court ;  when  the  reference  is 
to  report  the  facts,  the  report  shall  have  the  effect  of  a  special  verdict ; 
and,  when  the  court  directs  it  to  be  done,  the  referee  shall  reduce  the 
testimony  of  the  witnesses  to  writing,  and  require  them  severally  to 
subscribe  the  same.     [51  v.  57,  §  283;  64  v.  144,  §  i.] 

Sec.  5214.  In  all  cases  of  reference,  except  when  an  infant  is  a 
party,  the  parties  may  agree  upon  a  suitable  person  or  persons,  not 
exceeding  three,  and  the  reference  shall  be  ordered  accordingly ;  and 
if  the  parties  do  not  agree,  the  court  shall  appoint  referees,  not  exceed- 
ing three,  who  shall  be  free  from  exception.     [51  v.  57,  §  284.] 

Sec.  5215.  A  reference  as  provided  in  this  chapter  can  not  be 
ordered  by  a  probate  court,  unless  by  consent  of  the  parties  to  the  ref- 
erence, and  the  referees.     [51  v.  57,  §  285.] 

Sec.  6216.  The  referees  shall  sign  any  true  exceptions  taken  to  an 
order  or  decision  by  them  made  in  the  case,  and  return  the  same  with 
their  report  to  the  court  which  made  the  reference.     [51  v.  57,  §  286.] 

Sec.  5217.  The  referees  must  be  sworn  well  and  faithfully  to  hear 
and  examine  the  cause,  and  to  make  a  just  and  true  report  therein, 

Xi,  Tvl\yv-'^1\\ .     In  Johnson  v.  Wallace,  7  O.  2  pt.  fi2,  it  was  said  that  where  there  was  a  running 
account  between  parties,  consi.sting  of  many  items,  a  court  of  equity  has  concurrent  jurisdictiolt 
with  a  court  of  l..w.      But  in  Averill  Coal  and  Oil  Co.  v.  yfrner^  22  ().  S.  372,  it  was  held  that 
under  the-se  sections,  in  their  c-riginal  form,  in  connection  with  sections  37ti  and  -iW  of  the  code  of 
^^  civil  procedure  isee./A/,  |  5320',  the  defendant,  though  in  default,  was  entitled  to  a  jury  in  such 

8«*  Ap^BOUI.        case,  if  he  appeared  at  the  trial  and  demanded  it.     Whether  the  amendments  to  these  varions 
sections  permit  a  reference  in  such  a  case,  where  a  jury  is  demanded,  ifttare. 

Whether  the  suit  be  in  its  nature  Ic^al  or  equitable,  an  appeal  vacated  the  report,  under  th« 
former  statutes.     Lawison  v.  Bisiell.  7  C).  S,  129  ;  Bell  v.  Crawford,  25  O.  S.  «il. 

Where  the  reference  was  made  on  motion  of  the  defendant,  he  can  not  object  that  there  was 
no  agreement  to  refer.     Kelly  v.  State,  25  O.  S.  G67. 

\  ,5213.     The  trial  before  .1  referee  is  a  substitute  for  a  trial  by  a  jury  ;  and  the  finding,  which 

.   g^^  AttBABdlz.       '^  subject  to  the  review  and  revision  of  the  court  ordering  the  reference,  is  In  effect  the  special 

^^  «RP*»«i»*       verdict  of  a  jury.     I^tvs->n  v.  Birtell,  supra  ;  Bell  v.  Crawford,  supra  ;  Cncinnati  v.  Cameron, 

33  ().  S.  3,16-356.  .  .^  .        « 

Where  the  reference  is  to  three,  it  seems  the  concurrence  of  a  majority  in  the  report  it  sum. 

cient.     Rhodes  v.  Baird,  16  O.  S.  5~i». 

I  5216.  A  motion  to  recommit  the  report  to  the  referee,  so  that  a  party  may  except,  or  for 
other  purpose,  is  discretionary,  and  the  action  of  the  court  in  that  regard  is  not  subject  to  review 
Averill  Coal  and  Oil  Co.  v.  Vomer,  supra :  Cincinnati  v.  Cameron,  supra. 


8.  A  C.  10«7. 
8.  A  8.  (79. 


How  referees 
cliosen. 


8.  A  C.  1W7. 


Probate  court  can 
refer  only  by  con 
sent. 

8.  A  C.  10S2. 

Referees  must 
sign  bilU  of  cx- 
«:cplit>n. 

8.  AC  1038. 

Tlic  uuih  of  the 
referees. 
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according  to  the  best  of  their  understanuing ;  and  the  oatli   may  l.t- 
administered  by  any  person  authorized  to  take  depositions,     ki  \.  ^t.  *•*<!•  »M8. 
§288.]  to         0' 

Sec.  5218.     The  referees  shall  be  allowed  such  compensation   for  compensation  <rf 
their  services  as  the  court  deems  just  and  proper,  which  shall  be  taxed  "'««« 
as  a  part  of  the  costs  in  the  case.     [5I  v.  57,  §  289.]  8.*c.  lOM. 

SUBDlVIStON  V.       TRIAL  BY  MASTER  COMMISSIONERS. 

Sec.  5219.     The  court  of  common  pleas  may  appoint,  in   each  Appointment  of 
county,  such  number  of  persons  as  may  be  necessary,  to  be  master  "•»»«"  commw- 
commissioners,  who  shall  hold  their  office  for  the  term  of  three  years,  *""' 
unless  removed  by  the  court  for  good  cause ;  and  the  master  commis- 
sioners so  appointed  shall  have  power  to  administer  all  oaths  required 
in  the  discharge  of  their  official  duties,  or  authorized  to  be  adminis- *•**•"•• 
tered  by  the  laws  of  this  state.     [65  v.  40,  §  611.] 

Sec.  5220.  Before  a  master  commissioner  enters  upon  the  duties  q,(1,  ,„<)  bond, 
of  his  office  he  must  be  sworn  to  perform  them  faithfully,  and  shall 
also,  with  surety,  to  be  approved  by  the  court,  execute  an  undertaking 
to  the  state  of  Ohio,  in  such  sum  as  the  court  shall  direct,  to  the  effect 
that  he  will  pay  over  all  money,  and  faithfully  discharge  the  duties  of 
his  office;  the  court  may,  at  any  time,  require  a  master  commis- 
sioner to  give  other  or  further  security,  and  in  default  thereof,  by  a  day 
fixed  by  the  court,  his  office  shall  thereby  be  vacated;  and  the  under- 
taking shall  be  filed  in  the  office  of  the  county  auditor,  and  may  be 
sued  upon  as  provided  in  section  fotiy-nine  hundred  and  nin(ty-four.  8.  •  *•  uso. 
[51  V.  57,  §612.] 

Sec.  6221.  The  court  may  appoint  a  special  master  commissioner,  special  master 
who  shall  be  sworn  faithfully  to  discharge  his  duties,  and  who  may  comminioner. 
administer  all  necessary  oaths  on  any  hearing  before  him.     [65  v.  40,  •  se»  Ap»en<ux. 

§611.]  S.A8.6JS. 

Sec.  5222.     The  court,  or  a  judge  thereof  ip  vacation,  nuy,  upon  what  actions  may 
motion  of  a  party,  refer  an  action  in  which  the  parties  are  not  entitled  •>«  referred  to 
to  a  trial  by  jury,  to  a  regular  or  special  master  commissioner,  to  take  Sone"  and  ho*. 
the  testimony  in  writing,  and  report  the  same  to  the  court,  and  there-  g^  App«»di«. 
with  his  conclusions  on  the  law  and  facts  involved  in  the  issues,  which 
report  may  be  excepted  to  by  the  parties,  and  confirmed,  modified,  or  8.*8.«5«. 
set  aside  by  the  court.     [65  v.  40,  ^  61 1.] 

Sec.  5223.     A  master  commissioner,  or   special    master   commis-  Their  powers  and 
sioner,  may   summon   and   enforce  the  attendance  of  witnesses,  and  <•'"''» 
grant  adjournments,  the  same  as  the  court ;  and,  when  the  court  directs 
It  to  be  done,  shall  require  the  witnesses  severally  to  subscribe  their  ^  **•*'*•**•• 
testimony.     [65  v.  40,  §  611 ;  64  v.  144,  §  i.] 

Sec.  5224.     A  master   commissioner   or  special    master   commis-  Their  compen«»- 
sioner  shall  be  allowed  such  fees  as  are  allowed  for  similar  services  to  »<>"• 
other  officers.     [51  v.  57,  §  613.]  8.*c.n««. 

9?  5219-5224.  Under  the  former  statutes,  a  reference  tn  »  master  rommissioner  for  trial  was 
the' same  as  a  reference  to  a  referee;  and  where  a  case  in  whit  h  the  parties  were  not  entitled  to 
a  trial  by  jury  was  so  referred,  with  instructions  to  reduce  the  lc5tim<iny  to  writing,  and  report 
it  to  the  court,  and  the  master  reported  his  findings  of  the  law  and  facts  involved  in  the  issues, 
together  with  the  testimony,  to  which  report  exceptions  being  filed,  the  same  were  overruled  by 
the  court  and  judgments  rendered  :  Held — 

1.  On  appeal  to'ihe  district  court,  the  case  stands  upon  the  issues  joined  in  the  court  below, 
an  j,  for  the  purpose  of  trying  such  issues,  the  parties  are  entitled  to  introduce  any  competent 
testimony,  without  regard  to  the  fact  whether  such  testimony  was  or  might  have  been  offered  on 
the  hearing  before  the  master. 

2.  But  wnere  an  order  of  reference  in  such  action  is  made  to  the  master  for  the  purpose  of 
stating  an  account,  or  ascertaining  some  other  matter,  auxiliary  to  the  determination  of  the  cause 
b»  the  court,  the  report  is  not  vacated  by  an  appeal,  but  is  carried  to  the  appellate  court  for  con- 
firmation, modification,  or  vacation,  as  the  appellate  court  may  determine  from  the  testimony  so 
reported  unless,  upon  some  equitable  showing,  the  court  permits  additional  testimony  to  be 
O^ed.     BtU  V.  Craw/trd,  25  O.  S.  402.     See  also  Cill  v.  Cryer.  !.■>  O.  S.  .399-408. 
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TRIAL  ON  APPEAL. 


§§522&-5226. 


Conduct  of  trials 
on  appeal  in 
circuit  court. 


When  an  appeal 
may  be  taken 
from  the  common 
pleas  court  to  the 
curcuit  court. 
Sec  Sup. 


S«e  AppeHdIx* 


See  Appendix* 


SUBDIVISION    VI.        TRIAL   ON    APPEAL. 

Sec.  5225.  The  circuit  court  shall  have  jurisdiction  of  certain 
cases,  as  hereinafter  provided,  by  appeal ;  and  the  trial  therein  shall 
be  conducted  in  the  same  manner  as  in  the  common  pleas  court,  and 
upon  the  same  pleadings,  unless  amendments  are  permitted  or  ordered 
by  the  circuit  court.     \Afril  i,  i886:  83  v.  61.] 

Sec  5226.  In  addition  to  the  cases  and  matters  specially  provided 
for,  an  appeal  may  be  taken  to  the  circuit  court  by  a  party  or  other 
person  directly  affected,  from  a  judgment  or  final  order  in  a  civil  action 
rendered  by  the  common  pleas  court,  and  of  which  it  had  original  ju- 

\  5225.  The  court  may  permit  new  parties  to  be  made  in  the  district  court.  Babcocky,  tan/', 
12  O.  S.  11.  :»;  Morgan  v.  Spangler^  20  ().  S.  :18. 

I'o  permit  an  amendment  of  the  pleadinfis  on  appeal  is  no  ground  of  error,  unlexft  it  clearly 
appear  from  the  record  that  there  was  an  abuse  of  discretion.  Norton  v.  Horner^  14  O.  437; 
Cr,iMtv.  Luiiltnv,  8  OS,  !,  ift,  32  ;  Brocks-.  BaUmaM,25  0.  S.  609;  A'i/^-orev.  Emm  f ^,3^  O.S.  410. 

Where  an  appeal  is  taken  from  a  final  judgment  in  an  action^  to  one  count  of  which  a  demurrer 
was  sustained,  and  the  other  were  tried  on  issues  of  fact,  the  appeal  vacates  the  ruling  on  the 
demurrer,  as  well  as  the  6nal  judgment,  and  the  appellate  court  should  try  again  the  question 
of  law  made  by  the  demurrer,  as  also  the  issue  of  fact.  tP'amserv.  Self,  3U  O.  S.  378;  and  seo 
I  5219.  note:   teaff  v.  Hewftt;  1  O.  S.  511. 

Where  a  suit  which  is  appealable  is  disposed  of  in  the  court  of  common  pleas  on  a  demurrer 
to  the  petition,  and  an  appeal  is  taken,  the  appeal  can  not  be  dismissed  on  the  ground  that  the 
petition  docs  not  show  a  cause  of  action.  The  appellant  has  the  right  to  have  the  judgment  of 
the  appellate  court  on  the  demurrer  to  his  petition,  and  if  the  judgment  is  against  hun  loaak 
leave  to  amend.     Rusk  v.  Rush^  29  O.  5.  440. 

An  order  vacating  the  dismissal  of  an  appeal  is  presumed  to  have  been  made  on  sufficient 
grounds;  and  th^  effect  of  vacating  the  order  is  to  bring  the  case  again  before  the  appellate 
court  for  trial.     Brundage  v.  Biggt,  25  O.  S-  652  ;  Dodrmortk  v.  Hopple,  33  O.  S.  16. 

%  5I2ti.  The  perfcciimj  of  the  appeal  supersedes  or  suspends  the  cnfoufmcni  nf  ihc  judx- 
mcnt  against  the  defendant  until  the  appeal  is  Uetcrmincd,  and  wliilc  tlic  appeal  will  \\\,\ 
have  the  effect  to  open  for  rotri.-il  the  hgal  issues  that  may  have  been  determined  in  the 
court  below,  it  will  be  the  duty  of  the  appellate  court  to  render  such  degree,  in  view  of  the 
legal  rights  of  the  parties  as  settled  in  the  court  below,  and  their  equitable  rights  as  found 
on  appeal,  as  the  justice  of  the  case  may  require.     Buckner  v.  Meat\  2(i  O.  S.  514. 

fVhat  Judgments y  decrees,  and  orders  have  been  held  not  appealable-' 

No  appeal  will  lie  from  an  order  refusing  to  confirm  a  sale,  the  remedy  being  error.  Re€V€* 
.  v.  Skenett,  13  O.  S.  574. 

Nor  from  an  order  that  a  case  be  stricken  from  the  docket  for  want  of  service,  or  non-payment 
of  costs,  the  remedy  being  error.     Evans  v.  lies,  7  O.  S.  233. 

Nor  in  a  case  in  which  the  common  pleas  court  has  not  actual  original  jurisdiction.  Clark  v. 
Hanna,  8  O.  S.  199;  Norton  v.  AfcLeary,  8  O.  S.  205. 

Nor  in  a  case  where  the  defendant  pays  the  sum  demanded  into  court,  and  causes  a  third 
party,  who  claims  the  money,  to  iniervene.     Maginnis  v.  Sckrvab,  24  O.  S.  336. 

Nor  in  a  case  in  which  the  facts  constituting  a  cause  of  action  entitle  the  party  to  no  other 
relief  than  a  personal  judgment,  although  other  relief  was  prayed  for  and  grantea  by  the  com- 
mon pleas  court  on  the  final  trial.     Dunn  v.  Kanmacker,  26  O.  S.  497. 

Nor  from  an  order  of  the  common  ple^s  court  in  which  it  is  sought  to  enjoin  proceedings  for 
the  annexation  of  territory  to  a  municipal  corporation.     Hulbert  v.  Mason,  29  O.  S.  562. 

Nor  from  the  decision  of  the  common  pleas  court  in  a  proceeding  to  contest  the  elftction  of  a 
county  officer.     State  v.  Comm'rs  of  Belmont  Co.,  31  O.  S.  451. 

Nor  from  an  order  appointing  a  receiver,  and  directing  him  to  bring  the  funds  into  court,  sub- 
ject to  its  order,  no  application  of  the  funds,  except  as  to  costs,  being  provided  for,  the  remedy 
being  error.     Eaton  &*  Hamilton  R.  R.  Co.  v.  Vamum,  10  O.  S.  622. 

Nor  where,  though  equitable  relief  be  demanded,  the  action  is  primarily  for  money,  and  a 
personal  judgment  is  sought.     Brundridge  v.  Coodlove,  30  O.  S.  374. 

Nor  from  a  judgment  in  a  proceeding  under  section  6358.  to  vacate  a  judgment  rendered  by 
the  common  picas  court  at  a  former  term  and  to  reinstate  the  case  on  the  dockets  for  trial ;  such 
B  proceeding  is  not.  of  itself,  a  civil  action,  but  a  special  proceeding  in  an  action  after  judgment, 
and  subject  to  review  only  on  error.  Taylor  v.  titck,  12  O.  S.  169 ;  approved  in  Coates  v.  Chit' 
Ucothe  Bramch  Bank,  23  O.  S.  415,  431. 

What  judgments,  decrees,  and  orders  have  been  held  appealabU— 

An  appeal  will  lie  to  the  circuit  court  from  a  decree  for  alimony,  Tayhr  v.  Taylor^  25 
O.  S.  71.     And  sec  \  5706. 

From  a  judgment  in  an  action  for  contribution  among  co-sureties.  McCrary  v.  Parks,  IS 
O.  S.  1. 

From  a  judgment  in  an  action  to  impeach  a  decree  for  ffaud.  Coafes  v.  Ckillicothe  BruHck 
Bank,  23  <).  S.  415.  ^  ,  ... 

From  a  judgment  in  an  action  asking  for  the  construction  of  «  will  and  a  sale  of  lands. 
Swine  V.   Townsend,  24  O.  S.  1.     And  sec  'i  6*202. 

From  a  judgment  in  an  action  to  enforce  an  assessment  where  no  case  for  a  personal  judg- 
ment A  made  in  the  peiitio^  although  the  petition  cuniain  a  prayer  \\>x  ijersouul  judgmenl. 
Corry  v.  Gaynor,  21  O.  S.  277.  ....,<..     .. 

<^rom  an  order  of  distribution  in  an  cqiuiy  case,  allowing  to  a  wife  a  sum  of  money  in  lieo 
of  a  homestead.     Spcnce  v.  Basey,  VA  O,  S.  42;  Cooper  v.  Cooper,  24  O.  S.  488. 

From  a  judgmenl  based  upon  the  linuing  ot  a  master  commissioner  upon  issues  joined  of  an 
equitable  nature.     Rankin  v.  Hannan,  31  O.  S.  IIZ.       ^        ^      ..  ,  ^  ^^  ■  .         ._ 

From  a  judgment  in  a  case  in  which  the  fact*  stated  and  relief  demanded  are  within  the 
sole  iurisdictioQ  of  a  court  of  equity,  although    the   plaintiff  also  demands  in  his  petiuOD  a 
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nsdiction,  if  the  right  to  demand  a  jury  therein  did  not  exist,  and  from 
an  interlocutory  order  made  by  the  common  ])Ieas  court,  or  a  judge  5>^  ^naw,  «4W. 
thereof,  dissolving  an  injunction,  in  a  case  of  which  it  had  original  ju- 
risdiction; but  such  interlocutory  order  dissolving  such  injunction  shall 
net  be  suspended  by  the  appeal,  except  by  the  order  of  the  circuit 
court,  or  two  judges  thereof  in  vacation,  on  reasonable  notice  to  the 
adverse  party;  provided,  that  the  court  or  judge  may,  at  the  time  o\ 
making  such  interlocutory  order,  upon  good  cause  shown,  suspend  the 
operntion  thereof  for  any  period  not  exceeding  ten  days,  within  which 
penod  the  party  appealing  may  perfect  the  appeal.  \ February  7,  i88<;- 
82  V.  32.]  •-  -    /»        o 

money  judgment,  by  way  of  dftmages  to  which    he  may  be  incidcntallv  entitled,  as  a  result  of  i 

his  obtaining  the  equitable  relief.     RoMland  v.   Entrekin,  27  C).  S.  47-  , 

From  a  judgment  in  an  action    hrouf^ht   fxr    the   reformation  of  a  written  contract,  and  \m  ' 

which  the  plaintifT  also   asks  for  a  money  judgment,  to  which   he  would  he  entitled  only  in  ' 

the  event  of  his  obtaining  the  equitable  relief  sought ;  and  the  only  issue  of  fact  made  in  the 
fdeadings  is  on  the  right  to  such  equit.;ible  relief.     Ellswortk  v.  HcUomb^  2H  O.  S.  66.    ,  \ 

From  a  decree  granting  a  perpetual  injunction   restraining  the  defendant  from  obstructing  * 

and  from  continuing  to  obstruct  an  alleged  road,  in  which  the  plaintiff*  claims  a  special  use,  : 

although  he  also  claims  damages  occasioned  by  such  obstruction;     Comvertr  v.  Hawkin*,  31  i 

O.  S.  209.  ,  ,         .  * 

From  a  judgment  tn  a  case  in  which  the  heirs  sued  an  administrator,  charging  that  he  had 
Blade  a  fraudulent  settlement  of  hU  accounts,  fraudulently  sold  the   real  estate  for  the  pay-  ' 

ment  of  debts,  at  an   under-value,  when    such   sale  was   unnecessary,  and  that  on  a  fair  ac- 
counting $6,000  would  be  due  to  them,  and  for  which  they  prayed  judgment.     Keed  v.  Reed.  I 
25  O.  S.  422. 

From  an  order  in  partition  under  the  statute  in  which  equitable   relief  is  demanded,  or  is  * 

to  be  administered.     SiabUioK  v.  Elh'soH,  21  O.  S.  527;  Rush  v.  Rush,  29  ().  S.  440;   LinUm  \ 

•m.  Laycock^  33  O.  S.  128.     It  was  held,  in  Barger  v.  Cochran^  15  O.  S.  4G0,  that  a  proceeding  ' 

in  partition  under  the  statute  then  In  force,  was  not  a  "civil  action,"  but  a  special  sututory  I 

proceeding  and  not  appealable.     But  under  section  4971  every  proceeding  in  partition  is  now  : 

a  civil  action,  and  from  which,  since  "  the   right  to  demand  a  jury  therein  does  not  exist,**  { 

an  appeal  may  always  be  taken.  i 

Where,  in  a  partition   suit  in  which  equitable   relief  was  demanded,  it  appeared  from  th4  ^ 

journal  entries  that  the  demurrer  to  the  petition  was  subtained  and  the  "petition  dismissed,"*  \ 

the  presumption  is  that  the  dismissal  was  by  the  court,  and  not  the  voluntary  act  of  th^ 
plaintiff,  and  an  appeal  may  be  taken.     Rush  v.  Rush,  29  O.  S.  440. 

In  an  action  to  enjoin  waste,  and  for  an  account  for  waste  committed,  and  also  to  rtcovet 
possession,  on  the  ground  that  the  life  estate  of  the  tenant  has  been  forfeited  by  the  wasc^ 
VI  which  action  a  nnal  decree  is   taken   to  enjoin   the  waste  and   for  such  account,  but  no  ' 

judgment  is  taken  for  the  recovery  of  the  land,  the  parties  have  the  right  of  appeal.  Unkt 
■».  Tan^oHj  21  O.  S.  362.     See  gg  4177,  41W. 

In  an  action  against  the  mortgagor  and  his  grantee  for  the  foreclosure  of  a  mortgage,  th«  j 

grantee  may  appeal  from  a  decree  against  him,  notwith^itanding  a  personal  judgment  is  asked 
against  the  mortgagor  for  the  mortgage  debt.  Section  5021  only  applies  where  the  party  against 
whom  the  lien  is  sought  to  be  enforced  is  also   personally  liable  for  the  debt  secured  by  the  ' 

tien  Fleming  v  Kerkendait,  31  f).  S.  568;  but  where  the  plaintiff,  in  an  action  to  foreclose  a 
mortgage.  dem.indA  %  judgment  against  the  defendant  for  the  amutint  due  upon  the  mortgage 
and  issues  of  fact  are  joined  therein,  the  action  is  triable  by  a  jury  and  there  is  no  appeal, 
although  no  sttch  personal  judgment  is  finally  entered,  but  only  a  judgment  for  the  sale  of 
the  mortgaij^ed  prcmi'ies      Keller  v.   WtHxell,  23  O.  S.  579. 

In  an  action  to  subject  the  separate  estate  of  a  married  woman  to  the  payment  of  a  promis- 
.(ory  note  executed  by  her,  neither  party  is  entitled  to  demand  a  jury,  anil  hence  an  appeal 
lies  irom  the  judgment  to  the  circuit  court.     Avery  v.  Vansickle,  35  O.  S.  270. 

An  appeal  will  lie  to  the  circuit  court  in  an  action  by  one  co-tenant  against  another  for 
T^rnts  and  profits,  under  section  5774.  involving  an  account  of  profits  received  and  also  of 
expenses  incurred  in  the  improvement  of  the  common  property.  Conard  v.  Conard^  38 
O.   S.  467 

In  an  action  for  the  settlement  of  a  partnership,  to  which  all  the  members  of  the  firm  were 
panies.  and  the  pleadings  made  no  issue  as  to  the  partnership  property,  or  the  necessity  of 
rts  sale,  and  the  only  issues  made  related  to  the  state  and  subject  matter  of  the  accounts 
between  the  parties,  which  issues  were  referred  to  a  master  for  finding  and  report:  Held, 
that  a  decree  made  on  the  hearing  of  exceptions  to  the  master's  report,  some  of^  which  were 
sustained  and  others  overruled,  confirming  the^  report  as  thus  modified,  and  finding  the 
amount  due  from  the  firm  to  the  parties  respectively,  and,  for  the  payment  thereof,  ordering 
the  property  to  be  sold,  is  a  final  decree  from  which  an  appeal  may  be  taken  ;  and  the  over- 
ruling of  a  motion  at  a  subsetiuent  term  to  open  up  such  decree,  is  not  the  subject  of 
appeal.     Evans  v    Dunn,  26  O.  S.  439.  ' 

Thoui^h  one  partner  may  have  an  action  at  law  against  another  partner,  as  to  a  particular 
transaction  yet  if  the  issue  be  so  framed  as  to  call  for  a  full  settlement  of  partnership  ac- 
counts, and  the  case  be  referred  to  a  master  by  agreement  of  parties,  to  take  a  full  account, 
either  party  may  appeal  from  the  judgment  finall]^  rendered.  AV/7  v.  Grrenlea/,  26  O.  S.  667. 
Although  a  plaintifi's  cause  of  action  may  be  triable  by  jury,  yet  where  new  matter  set  up 
in  the  answer  constitutes  an  equitable  cause  of  action,  which,  if  established,  will  extinguish 
or  supersede  the  case  made  in  the  petition,  the  issues  taken  on  such  new  matter  are  triable 
by  the  court,  and  not  as  of  right  by  a  jury;  and  this  is  so  whether  issue  is  taken  on  the 
averments  of  the  petition  or  not.     Bucktter  v.  Mear^  26  O.  S.  514. 

If  issue  IS  taken  on  the  averments  of  the  petition,  the  materiality  of  such  issue  will 
depend  upon  the  result  of  the  trial  of  the  eaiiitable  case  made  by  the  defendant ;  if  the  equita- 
ble case  IS  establ  shed,  the  decree  will  end  tne  controversy  and  settle  the^  rights  of  the  parties : 
but  if  the  defendant  fails  in  his  equitable  case,  the  issues  raised  on  the  petition  must  be  dlsposea 
of  before  the  case  can  pass  to  final  judgment,      'b. 

When  the  decree  is  again.<it  the  equity  set  uo  by  the  defendant,  his  right  to  appeal  from  the 
decree  wrilt  not  operate  to  delay  the  final  disposition  of  the  case  in  tnc  court  of  common  pleas; 
bat  in  such  event  it  is  the  duty  of  the  cnuru  by  Jury  or  otherwise,  a<i  circumstances  may  re- 
quire, to  determine  all  the  issues,  and  render  final  judgment  between  the  parties,     lb. 

Digitized  by 


Google 


1318 


Tit  /.  L>h>.  3,  Ch.  2. 


TRIAL  ON  APPEAL. 


§§6227-523a 


Notice  of  appeal ; 
when  and  how 
to  be  given. 
See  Sup. 


Who  not  required 
to  give  bond. 


When  party  diet 
before  appeal 
perfected. 


8.  A  c.  lias. 


Penalty  of  bond ; 
when  court  to 
fix  amount. 


8.  A  C.  ItM. 


8m  ippradix. 


IM  Appendix. 


B«t  Ippcmdis. 


.Sec.  5227.  A  party  desiring  to  appeal  his  cause  to  the  circuit 
court,  shall,  at  the  term  at  which  the  judgment  or  order  is  rendered, 
enter  on  the  records  notice  of  such  intention,  and  within  thirty  days 
after  the  rising  of  the  court,  give  an  undertaking,  with  sufficient  surety, 
to  be,  approved  by  the  clerk  of  the  court,  or  a  judge  thereof,  as  herein- 
after provided.     [February  7,  1885:  82  v.  32.] 

Sec.  5228.  A  party  in  any  trust  capacity,  who  has  given  bond  in 
this  state,  with  sureties  according  to  law,  shall  not  be  required  to  give 
bond  and  security  to  perfect  an  appeal ;  and  in  such  cases  the  clerk  of 
the  common  pleas  court,  at  the  expiration  of  thirty  days  from  the  ri.sing 
of  the  court,  shall,  if  not  otherwise  directed,  make  a  transcript,  which, 
together  with  the  papers  and  pleadings  filed  in  the  cause,  he  shall  trans- 
mit to  the  clerk  of  the  circuit  court,  as  in  other  cases  of  appeal.  [Feb- 
ruary  7,  1885:  82  v.  32.] 

Sec  5229.  When  a  party  to  a  judgment  has  given  notice  as  afore- 
said, and  dies  within  the  time  limited  for  the  appeal,  and  before  per- 
fecting the  same,  the  administrator  or  executor  of  such  deceased  party, 
at  any  time  within  thirty  days  after  his  appointment  and  qualification, 
and  within  ninety  days  after  the  death  of  such  party,  may  cause  notice 
of  his  intention,  as  such  administrator  or  executor,  to  appeal  the  cause, 
to  be  entered  upon  the  journal  of  the  court ;  and  such  administrator 
or  executor  shall  thereby  be  made  a  party  to  the  judgment,  and  the 
appeal  shall  be  considered  as  perfected.     [54  v.  122,  §  2] 

Sec.  5230.  When  the  judgment  is  personal  against  a  party  for  the 
payment  of  money  only,  the  penalty  of  the  appeal  bond  shall  be 
double  the  amount  of  the  judgment ;  in  all  other  cases,  including  cases 
in  which  the  judgment  is  against  a  party  for  nominal  damages  and 
costs,  or  for  costs  only,  the  court  shall,  at  the  time  of  the  rendi- 
tion of  the  judgment,  ascertain  and  fix  the  penalty  of  the  appeal 
bond  to  be  given  in  the  event  of  an  appeal,  at  such  reasonable  amount 
as  will,  in  the  opinion  of  the  court,  be  sufficient  to  cover  the  probable 
loss,  damage,  or  injury,  which  the  other  party  or  parties  may  sustain  by 
the  delay,  and  the  costs  and  damages  which  may  be  awarded  in  the 
appellate  court,     fso  v.  93,  §  3.] 

\  ."^227.  Notice  of  appeal — what  is  sufficient  notire — anH  how  entered — nunc  pro  tunc  order. 
Moon  V.  Brown,  Landen  v.  Reid.  10  O.  197,  202;  Hubble  v.  Renick,  1  O.  S.  171;  Sapp  v. 
Laurkead,  t>  ().  S.  174;  Ingerson  v.  Mar/om,  14  O.  S.  .'t*. 

The  refusal  of  the  court  to  fix  the  amount  of  the  umlcrtaking  will  not  deprive  a  party  of  hii 
appeal.    Jones  v.  Booth,  38  O.  S.  405. 

i  5228.  Executors  or  administrators,  whether  appointed  in  this  stale  or  elsewhere,  who  have 
not  given  bond  in  this  state,  with  stircttes,  agreeably  to  law.  and  who  were  original  parties  to  the 
action,  are  not  authorized  to  prosecute  an  appeal  without  giving  an  appeal  bond.  Dennitom  v. 
7a/.«a^^  29  O.  S.  4;«.  ,    .       ,     .  ,,  ,..,.. 

Where  the  l.iw  requires  the  appellant  to  give  such  bond,  the  court  from  which  the  appeal  tt 
taken  lias  no  power,  by  its  order  or  oth<  rwisc.  to  dispense  with  the  execution  of  the  bond,  or  to 
relieve  the  appellant  from  the  oblisation  to  give  it.  tlie  court's  power  in  that  respect  being 
limited  to  fixing  ihe  amount  of  the  bond,  and  designating  the  party  to  whom  It  shall  be  pay- 
able,    lb.  .,,,...,  .        V 

Where  the  appellant,  in  a  case  where  such  appeal  bond  is  required,  neglects  to  give  the  same 
within  the  time  limited  for  that  purpose,  the  fact  that  the  court  below  made  an  order  to  the 
effect  that  no  bond  was  required,  does  not  anthorite  the  appellant  to  perfect  his  appeal  by  after- 
ward giving  such  bond  in  the  district  court.  /*.;  and  see  EmtricM  yi.  Armstrong,  \0.5i3; 
Work  V.  Massii,  6  O.  503. 

}  5229.     As  to  rule  under  former  statutes,  see  Long  v.  Hitchcock,  3  O.  274. 

i  6230  Failure  of  court  to  fix  amount  of  bond  will  not  defeat  appeal,  if  bond  filed  w'itbin 
time,  Hubble  v.  Rtnick,  1  O.  S.  171  ;  and  where  the  court,  having  power  to  fix  the  amount,  placed 
it  at  •  sum  less  than  the  decree  appealed  from,  this  afforded  no  ground  for  dismissing  the  appeal. 
Branch  v.  ZJ/ct,  14  O.  S.  551;  but  where  the  bond  was  required  to  be  in  double  the  amount  of 
the  judgmont  or  decree,  a  bond  for  a  less  sum,  given  before  the  passage  of  the  statute  allowing 
the  bond  Im  be  amended  or  a  new  bond  given,  would  not  susuin  an  appeal.  Olirer  v.  Pray,  4 
O.  175;  5.  c.  5  0.  ;f26:  Bliss  v.  Lon^.  5  O.  276:  and  see  Torbety.  Ccjfin,  Bradley  >.  Snnth,  « 
O.  33,  490;  if  the  bond  complies  substantially  with  the  requisites  of  the  statute,  it  is  sufficielit. 
Gardner  v.  Woodyear,  I  O.  170;  Creigktony.  Harden,  10  O.  S.579:  Bentleyi.  Dorcas,  11  O.  S. 
Wt.     And  sec  Hamilton  v.  Jefferson.  13  O.  427 ;  Smith  v.  Husentan.  :I0  O.  S.  662. 
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Sec.  5231.     The  appeal  bond  shall  be  payable  to  the  adverse  party,  Condition  of 
or  otherwise,  as  may  be  directed  by  the  court,  where  the  conflicting  ^yaiJi"  **"■ 
interests  of  the  parties  require  it,  and  shall  be  subject  to  a  condition  to 
the  eflfect  that  the  party  appealing  shall  abide  and  perform  the  order 
and  judgment  of  the  appellate  court,  and  shall  pay  all  money,  costs, 
and  damages  which  may  be  required  of  or  awarded  against  him  by  ^  *  *'•  "**• 
such  court.     [50  V.  93,  §3.] 

Sec.  5232.     When  the  interest  of  a  party  desiring  an  appeal  is  -^ov  appeal  of  a 
separate  and  distinct  from  that  of  the  other  party  or  parties,  and  he  separate  interest 
desires  to  appeal  the  part  of  the  case  in  which  he  is  interested,  it  shall  seeSup. 
(be  so  allowed  by  the  court,  and  the  penalty  and  condition  of  the  bond 
shall  be  fixed  accordingly ;  and  the  court  shall  make  such  order  as  to 
the  papers  and  pleadings,  the  supplying  of  copies  thereof,  and  in  all 
other  respects,  in  view  of  a  dixnsion  of  the  case  for  the  purpose  of  *•  *  *'•  ""•• 
appeal,  as  it  deems  right  and  proper.     [50  v.  93,  §  4,] 

Sec.  5233.     When  the  surety  in  the  undertaking  for  the  apjieal  has  Amendment  or 
removed  from  the  state,  or  for  any  cause  is  insufficient,  or  if  the  under-  J^^^^^^i  of  appeal 
taking  is  insufficient  in  form  or  amount,  the.  circuit  court,  on  motion,  See  Sup. 
may  order  a  change   or  renewal  of  the  undertaking,  or  a  new  under- 
taking to  be  given,  with  security,  to  be  approved  by  the  circuit  <  ourt, 
or  the  clerk  thereof;  and  if  the  order  of  the  circuit  court  be  complied 
with,  the  appeal  shall  not  be  dismissed,  but  the  court  shall  hear  and 
determine  the  cause  in  the  same  manner  as  if  the  order  had  not  been 
m^de :  but  otherwise  the  appeal  shall  be  dismissed.     \Febmary  7,  1 885 : 

82  V.  32.1  .         ,    ^  .  . 

.^Kc.  6234.    The  court  may,  on  motion  of  the  party  entermg  notice  when  execution 
of  appeal,  on  such  reasonable  terms  as  maybe  necessary  for  the  security  """y  ''=  »"'"='' 
of  the  adverse  party,  direct  execution  to  be  stayed  for  thirty  days. 

o  V.  93,  5  O.J 

Sec.  5236.    When  an  appeal  is  taken,  and  bond  given,  the  judg-  Appcai^8u»pend» 
ment  is  thereby  suspended,  unless  some  part  of  the  firtal  judgment  ap-  /o"  of" apers.'ett 
pealed  from  be  an  injunction,  in  which  case  such  injunction  shall  not 
be  suspended,  except  by  order  of  the  circuit  court,  or  two  judges 
thereof,  on  reasonable  notice  to  the  adverse  party ;  and  the  clerk  of 
the  common  pleas  court  shall  fortliwith  mffke  an  authenticated  tran- 
script of  the  docket  and  journal  entries  and  of  the  final  judgment  in  the 
cause  appealed;  which  transcript,  together  with  the  original  jwpers  and  s«  Appendix, 
pleadings,  he  shall  deliver  at  the  office  of  the  clerk  of  the  circuit  court, 
on  or  before  the  first  day  of  the  term  thereof  next  after  the  appeal  is 
perfected ;  and  either  party  may  require  a  full  record  to  be  made  of 
the  case  in  the  court  below,  at  his  own  costs.     [February  7,  1885:  83 

Sec.  5236.     When  the  party  against  whom  a  judgment  is  rendered  Uen  of  judgnient 
appeals  his  cause  to  the  circuit  court,  the  lien  of  the  opposite  party  on  '"  """"'"= 
the  real  estate  of  the  appellant,  created  by  the  judgment,  shall  not  be  st,it«ie. 
removed  or  vacated  by  the  appeal;  but  the  real  estate  of  the  appellant 
shall  be  bound,  in  the  same  manner  as  if  the  appeal  had  not  been 
taken,  until  the  final  determination  of  the  cause  in  the  circuit  court. 
[Ffbruary  7,  1885:  82  v.  33.] 


I  so-'  A»  to  the  appeal  of  a  separate  part  of  a  cause,  see  EiHcrick  v.  AnHstroMf  1  O.  516; 
ci«  ».  Cnathnut,  V>  O.  511 ;  Hocking  ralle,  Bank  v.  Walters,  1  O.  S,  »l ;  Ei»m  v.  RttU 
ttJge,  A  O.  S.  210. 

I  wa.     A  bond  for  appeal,  however  defective,  may  be  amended,  or  a  new  bond  may  be  gWeo,  »„_eildU. 

»  cknppeUate  court,  'irwin  y.  Ban*  o/  BeiU/ontaint.  6  O.  S.  81 ;  t<cgUy  v.  Jcffcr,,  28  O.  S.   W»  Appenuix. 
«    /««i7»  ».  /"««...»,  «<i«x  V  Sluvjill,  SI  O.  S.  181,  331 :  and  see  S.^/'r/«  v   A/n.«*  11  O. 
«;/«««*/"  »  ^ktnickX  O.  S.  171  :  Cr.ighton  »    /Wr«,  10  a  S.579.     But  that  whicA  giyel 
lH^ictk»:  >ih1  may  b^  amended.  mu.l  U  a  bond.    Skanukm  Bank  y.  Strut,  16  O.  S.  I :  Mid 
\mMfyms.  Parkrr.  6  O.  S.  501. 
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5237-5289. 


»,«r,iMt. 


U«r,Ut«  lo 


[HM9.  67%. 


>oV.  5337-  Is' a  plaintiff  appealing  do  not  recover  a  j^reater  sum  in 
rv  cT-.--.;-t  cv-crt  than  in  the  court  from  which  the  appeal  was  taken, 
i\...-j.>*  ot'  coss  and  interest  accrued  since  the  rendition  of  the  judg- 
7-v:'\  Se  shall  pay  all  costs  that  accrue  in  the  circuit  court;  and  if 
:'<f  ivrVniint,  in  any  personal  action,  appeal  to  the  circuit  court,  and 
t^e  V  .-.rr.?  recover  the  same  or  a  larger  sum  than  was  recovered  in 
"c^  v-.-..n  below,  exclusive  of  costs,  the  circuit  court  shall  render  judg- 
— .-■;  r>r  the  sum  so  recovered,  with  costs  of  suit.     [Feiruaty  7.  1885 : 

Sio.  5238.  When  the  appellate  court  renders  substantially  the 
sjur.e  j-.uigment  which  was  rendered  in  the  court  below,  damages  may 
be  awarded  as  follows :  When  the  judgment  is  for  the  payment  of 
HK^ney.  the  appellant  shall  be  adjudged  to  pay  the  appellee,  or  party 
delayed  of  payment  by  the  appeaJ,  damages  at  the  rate  of  five  per  rent, 
on  the  amount  adjudged  in  the  court  below,  unless  the  appellate  court 
b  satisfied  that  there  was  reasonable  ground  for  the  appeal ;  and  in  such 
case,  when  the  court  is  satisfied  that  the  appeal  was  for  the  purpose  of 
delay  merely,  the  damages  adjudged  shall  be  at  the  rate  of  ten  per  cent.; 
in  all  other  cases,  including  those  where  the  judgment  or  decree  is  for 
nominal  damages  and  costs,  or  costs  only,  unless  the  appellate  court  is 
satisfied  that  there  was  reasonable  and  probable  ground  for  the  appeal, 
damages  shall  be  adjudged  to  the  appellee,  or  party  affected  by  the 
appeal,  in  such  specific  sum  as  may  be  deemed  reasonable,  not  exceed- 
ing two  hundred  dollars.     [50  v.  93,  §  5.] 

Sec.  5239.  When  the  circuit  court  makes  a  final  order,  or  ren- 
ders a  final  Judgment,  in  cases  brought  before  it  on  appcnl,  it  may  en- 
force the  same  by  process  issued  therefrom,  or  may  remand  the  same 
to  the  common  pleas  court  for  execution  or  other  process;  the  clerk 
of  the  circuit  court  shall  certify  the  same  to  the  common  pleas  court,  " 
and  the  clerk  of  the  common  pleas  court,  on  receipt  of  the  certified 
transcript,  shall " immediately  enter  the  same  on  the  journal;  and  the 
judgment  or  order  so  entered,  unless  otherwise  directed  by  the  circuit 
court,  shall,  for  the  purpose  of  execution  and  other  process,  stand  as 
the  judgment  of  the  common  pleas  court.     [February,  7,  1885:  82  v. 

33] 
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made  competent  evidence. 


\  5237.  For  decisions  under  former  statutes,  see  Waters  v.  Lemon,  'A  O.  72;  Cleveland  v. 
Bodmell,  13  O.  133;   Wheeler  >i.  Lucas,  l;t  <).  21«l.    • 

%  .52^9.  An  authenticated  mandate  from  the  district  court  can  no.  be  impeached  by  show* 
ing  that  the  clause  remanding  the  case  was  not  a  p.trt  of  the  order  of  the  disrrirt  court,  but 
was  added  to  the  judgment  withuut  its  authority.  The  proper  Km..dy  i.>  to  upply  to  the  dit. 
trict  court  to  correct  its  records.     Stevenson  v.  Morris.  IJT  <>   S    I" 
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526t. 

0262. 
5363. 
5Z61. 

6266. 
5267. 
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5870. 
5271. 
5272. 
5273. 

8274. 

5275. 


How  subpoena  procured,  and  by  whom 
served. 

What  subpoena  to  contain. 

Subpoena  on  taking  deposttions. 

How  subpcena  served. 

Where  witness  cannot  b«  compelled  to 
attend. 

Right  of  witness  to  demand  fees  in  ad- 
vance. 

Contempt  of  court  by  witneM. 

Attachment  acainst  witneic. 


5254.  Proceedings    for    contempt  of  court  by 

witness,  and  punishment 

5255.  How  witness  imprisoned   by   <>flicer    re- 

leased. 

5256.  Proceedings  on  the  arrest  of  a  witness. 

5257.  Examination  of  a  witness  in  prison. 

5258.  Custody  of  prisoner  while  deposition  be- 

ing taken. 

5259.  Witness  not  to  be  sued  and  serVed  out  <tf 

his  county. 

5260.  Oath  of  witness. 


SlfBDIVISlON  Iff. 


How  testimony  of  witness  taken. 

Kinds  of  testimony  defined. 

For  what  purpose  affidavit  maybe  used. 

Before  whom  affidavit  may  be  made. 

When  deposition  may  be  u&ed. 

When  deposition  may  be  taken. 

Testimony  taken  by  referee,  etc.,  may  be 

used  as  a  deposition. 
Deposition  in  foreign  suit. 
Officers  authorized  to  take  depositions. 
Who  may  take  depositions  outof  the  state. 
Who  cannot  take  depositions. 
Commission  to  take  depositions. 
Notice  to  take  depositions;    rcqtiisitcs; 

service 
Notice  by  publication. 
By  whom  deposition  to  be  written. 


6270. 

5277. 

5278. 

5279. 
52H0. 
5281. 
5282. 
5283. 


5285. 

5286. 
5287. 


Deposition    to    be    sealed   up,  etc.,  and 

transmitted  to  clerk  ;  when  opened. 
Before  what  courts  depositions  may  be 

used. 
When   depositions  may  be  used*io  other 

cases. 
Certificate  of  authentication. 
Certificaie  of  officer. 
When  deposition  may  be  read. 
When  deposition  to  be  filed. 
Fees  for  taking  depositions. 
Exceptions  to  depositions  to  be  filed  ia 

writing. 
Must  be  filed  before  tnal. 
Court  to  decide  exceptions  before  triaL 
When  objections  waived. 


Subdivision  TV, 


5Sft8.  Party  may  be  required  to  admit  a  paper 

to   be    genuine,    or  pay    expenses    of 

proof, 
9289.  Party  may  be  compelled  to  produce  books 

and  wrttings. 
5290.  Party  entitled  to  inspection  and  copy  of 

books  and  documents. 


5291.  When    court  may  appoint  master  to  in- 

spect hooks,  ps.pers.  etc. 

5292.  How   copies    oi    written   instrument  ob- 

tained. 
529S.  Action  for  discovery. 


SuBDIVI&fON  V. 

When  variance  deemed  material ;  amend*  I  (^^^^  Amendment  without   costs,  when   vnrt' 
^^^  I  ance  not  material. 

^^  I  5296.  Failure  of  proof  not  a  variance. 

SUBDIVISION   1.       COMPKTKNCY    0/     WITNESSES    AND    EVlOtlNCE. 

Sec.  5240.     All  persons  are  competent  witnesses,  except  those  of  whoarecon.- 
unsound  mind,  and  children  nnder  ten  years  of  age  who  appear  inca-  p"*"'  witnesses 
pable  of  receiving  just  impressions  of  the  facts  and  transactions  respec  t-  Sbb  i  7284. 
ing  which  they  are  examined,  or  of  relating  them  truly.     [51  v.  57,  ^ 

310;    67  V.   113,  §314.]  S.AC.10S«. 


\  5240.  Under  the  constitution  of  180?,  one  who  believed  in  the  existence  of  God,  and  that  an 
oath  was  binding  on  his  conscience,  was  a  competent  witness,  although  he  did  not  bcHevc  in  a 
future  state  of  rewards  and  punishments.  Brock  v.  Atillig^an,  10  O.  121 ;  and  sec  Clinton  v. 
Stattt  33  O.  S.  27.     But  see  the  language  of  the  present  constitution,  article  1,  section  7. 

A  change  in  the  statute  relating  to  the  competency  of  witnesf^cs  applied  to  pending  cases. 
U^erterman  v.  WesUmtan,  25  O.  S.  600;  Jahn  v.  Bridpnan^  27  O.  S.  22.     But  see  '6  7t). 

Where  a  witness  offered  is  improperly  rejected  as  incompetent  to  testify,  it  will  be  presumed 
that  the  party  offering  the  witness  has  been  prejudiced  by  his  exclusion,  though  the  facts  he 
was  expected  to  prove  are  not  shown  by  the  record.  Wd/  v.  Fotuner^  30  O.  S.  472;  Holtisttry. 
ff^rwtfr,  9  0.  S.  1. 

Where  one  is  offered  as  a  witness  for  a  purpose  for  which  he  is  incompetent,  and  is  rejected  on 
that  ground,  the  fact  that  he  was  so  offered  and  rejected  is  no  ground  for  excluding  him  when 
he  is  offered  fora  purpose  as  to  which  he  is  competent.     Strains  v.  Cox^  170.  590. 

A  waiver  of  objection  to  the  competency  of  a  witness  so  as  to  allow  his  deposition  to  be  taken 
in  a  cause,  i»  a  waiver  during  the  whole  progress  of  the  cause,  and  the  objection  can  not  be 
insisted  on  when  the  witness  is  called  to  give  a  second  deposition  in  the  same  cause.  Chotfau  v. 
TkotHf'son^  3  O  S.  424. 

A  deaf  person  who  can  neither  read  nor  write,  may  be  sworn  as  a  witness  and  examined  by  signs^ 
through  the  instrumentality  of  an  interpreter  who  can  make  him  understand.  Jacob  \ .  Jacob, 
W   631.  • 

When  a  party  makes  his  adversary  a  witness  he  waives  objection  to  his  competency  and  credi- 
bility ;  ai  d  he  becomes  competent  as  a  witness  on  the  trial  for  all  purposes.  Legg  v.  Drafce^  1  O. 
S.  286. 

A  justice  of  the  peace  may  testify  as  to  the  incompetency  of  the  grantor  in  a  deed,  the 
acknowledgment  of  which  he  nas  taken.     Trttman  v.  Lore^  14  0.  S.  144. 

A  justice  of  the  peace,  before  whom  a  cause  is  being  tried  by  a  jury,  can  not  testify  in  such 
cause,  unless  both  parties  expressly  or  tacitly  assent  thereto.  McMtllan  v.  AndrrvaSt  10  O. 
S.  112- 

A  iuror  may  be  a  witness  to  relate  what  claims  of  a  party  were  allowed  by  a  jury  under  a  plea 
of  payment.     Ptati  v.  St.  dair,  6  O.  22". 

It  is  inadmissible,  for  the   purpose   of  impeaching  the  credibility  uf  a  competent  witness,  to 


See  ippcadU. 
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§§  5241-5242. 


Privileged  com- 
munications ami 
acu. 


Stl  \  7284 


8.AC.Mn8. 


When  a  party 
shall  not  testify. 
See  Sup. 


•m  A»p*adU. 


•m  ApptBdIz. 


Sf.c.  5241.  The  following'  persons  shall  not  testify  in  certain 
respects : 

1.  .  An  attorney,  concerning  a  communication  made  to  him  by  his 
client  in  that  relation,  or  his  advice  to  his  client;  or  a  physician,  con- 
cerning a  communication  made  to  him  by  his  patient  in  that  relation, 
or  his  advice  to  his  patient ;  but  the  attorney  or  physician  may  testify 
by  express  consent  of  the  client  or  patient;  and  if  the  client  or  patient 
voluntarily  testify,  the  attorney  or  physician  maybe  compelled  to  testify 
on  the  same  subject. 

2.  A  clergyman  or  priest,  concerning  a  confession  made  to  him  in 
his  professional  character,  in  the  course  of  discipline  enjoined  by  the 
church  to  which  he  belongs. 

3.  Husband  or  wife,  concerning  any  communication  made  by  one 
to  the  other,  or  an  act  done  by  either  in  the  presence  of  the  other,  during 
coverture,  unless  the  communication  was  mjide,  or  act  done,  in  the 
known  presence  or  hearing  of  a  third  person  competent  to  be  a  witness; 
and  the  rule  shall  be  the  same  if  the  marital  relation  has  ceased  to 
exist. 

4.  A  person  who  assigns  his  claim  or  interest,  concerning  any  mat- 
ter in  respect  to  which  he  would  not,  if  a  party,  be  permitted  to  testify. 

5.  A  person  who,  if  a  party,  would  be  restricted  in  his  evidence 
under  section  five  thousand  two  hundred  and  forty-two,  shall,  where  the 
property  or  thing  is  sold  or  transferred  by  an  executor,  administrator, 
guardian,  trustee,  heir,  devisee,  or  legatee,  be  restricted  in  the  same 
manner  in  any  action  or  proceeding  concerning  such  property  or  thing. 
[5'  V.  57,  §315;  67  V.  113,  §314-] 

Sec.  5242.  A  party  shall  not  testify  where  the  adverse  party  is  the 
guardian  or  trustee  of  either  a  deaf  and  dumb  or  an  insane  person,  or  of 
a  child  of  a  deceased  person,  or  is  an  executor  or  administrator,  or 
claims  or  defends  as  heir,  grantee,  assignee,  devisee,  or  legatee,  of  a 
deceased  person,  except — 

1.  To  facts  which  occurred  subsequent  to  the  appointment  of  the 
guardian  or  trustee  of  an  insane  person,  and,  in  the  other  cases,  subse- 
quent lo  the  time  the  decedent,  grantor,  'assignor,  or  testator  died. 

2.  When    the  action    or  proceeding  relates   to  a  contract    made 

prove  by  other  witnesses  that  such  witness  is  not  possessed  of  ordinary  intelligence.     Bell  v. 
Rinntr   l«  O.  S.  45. 

It  is  discretionary  with  the  court  to  refuse  or  permit  a  witness  to  testify,  who,  in  disobedience 
of  an  order  of  the  court  to  withdraw,  remains  and  hears  the  testimony  of  other  wltiiessea 
Laughlin  v.  State,  18  O.  99 
This  subdivision  has  no  application  to  criminal  cases.    Steen  v.  State,  *J0  O.  S.  333. 

I  5241.  An  attorney  is  competent  to  testify  to  fiicts  affecting  his  client,  the  knowledge  of 
which  he  derived  from  other  sources.    Rogers  v.  Dare.  W.  136. 

tf  a  party  offer  himself  as  a  witness,  and  give  evidence  generally  in  the  case, 'he  may,  on 
cross-examination,  be  interrogated  as  to  admissions  or  communications  made  to  his  counsel,  and 
they  may  be  proved  by  the  attorney,  either  as  evidence  in  chief,  or  for  the  purpose  of  impeach* 
ment.     King  v.  Barrett,  11  O.  S.  261. 

Husband  or  wife  called  to  testify  to  such  communication  or  act,  may  testify  as  to  the  knowa 
presence  or  hearinK  of  such  third  person.  McCatue  v.  Miller,  96  O.  S.  595.  And  see  Steven- 
ton  V.  Morrii,  .37  O.  S.  10;  Howard  v.  Brvwer,  Si  O.  S.  402;  Settiomt  v.  Trevitt,  S»0.  S.  269. 

As  to  decisions  construing  former  statutes  relating  to  the  competency  of  testimony  by  hut- 
band  or  wife,  see  Cook  v.  GraHge,  18  O.  526;  Stober  v.  McCarter,  4  O.  S.  513:  Bint  v.  HueetoH, 
100.  S.  418:  Nuser  v.  Beach,  15  O.  S.  172;  Robinson  v.  Chadviick,13.  O.  S.  527;  Edwards  v. 
Edwards,  24  O.  S.  402;    Westerman  v.  lyestertnan,  25  O.  S.  500. 

i  5242.  .This  section  was  eleven  times  amended  from  its  adoption  in  the  code  of  1853  until  this 
revision.  For  decisions  construing  it  in  its  dilTercnt  phases,  see  A.  6»»  C  H''.  R.  Co.  v.  Campbell, 
4  O.  S.  583 ;  Myres  v.  Walker,  9  O.  S.  558  ;  Hoover  w.  Jennings,  11  O.  S.  624 ;  Bomberger  v.  Tur- 
ner,  18  O.  S.  263 ;  Stevens  v.  Hartley,  13  O.  S.  525 ;  St.  Clair  v.  Orr,  16  O.  S.  220 ':  Raab's  Est., 
16  O.  S.  273 ;  Bell  v.  Wilson,  17  O.  S.  640 ;  Thompson  v.  Thompson,  18  O.  S.  73 ;  Doughman  v. 
Doughman,  21  O.  S.  658;  Hubbell  v.  Hubbell,  22  O.  S.  208;  Baxter  v.  Leith,  28  O.  S.  84 ; 
McNicol  V.  Johnson,  29  O.  S.  85:  Baker  v.  Kellogg,  29  O.  S.  663;  Wol/  v.  Powner,  30  O.  S. 
472 :  Mosher  v.  Bnller,  31  O.  S.  188:  Elliott  r.  Shaw,  32  O.  S.  431 ;  Black  v.  Ho/t,  33  O.  S:  203. 

Where  an  administrator,  in  his  own  behalf,  testifies  to  a  conversation  or  an  agreement  between 
his  intestate  and  the  opposite  party,  which  it  material  to  the  issue,  the  opposite  party  may 
testify  as  the  same  transactbn  or  conversation,  under  the  third  exceptiog  to  this  section. 
Mankiu  v.  Hannan,  38  O.  8.  438. 
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through  an  agent  by  a  person  since  decea^d,  and  the  agent  is  compe- 
tent to  testify  as  a  witness,  a  party  may  testify  on  the  same  subject. 

3.  If  a  party,  or  one  having  a  direct  interest,  testify  to  transactions 
or  conversations  with  another  party,  the  latter  may  testify  as  to  the 
same  transactions  or  conversations. 

4.  If  a  party  offer  evidence  of  conversations  or  admissions  of  the 
opposite  party,  the  latter  may  testify  concerning  the  same  conversa- 
tions or  admissions. 

5.  In  an  action  or  proceeding  by  or  against  a  partner  or  joint  con- 
tractor, the  adverse  party  shall  not  testify  to  transactions  with,  or  ad- 
missions by,  a  partner  or  joint  contractor  since  deceased,  unless  the 
same  were  made  in  the  presence  of  the  surviving  partner  or  joint  con- 
tractor ;  and  this  rule  shall  be  applied  without  regard  to  the  character 
in  which  the  parties  sue  or  are  sued. 

6.  If  the  claim  or  defense  is  founded  on  a  book  account,  a  party 
may  testify  that  the  book  is  his  account  book ;  that  it  is  a  book  of 
original  entries;  that  the  entries  therein  were  made  by  himself,  a  per- 
son since  deceased,  or  a  disinterested  person,  non-resideni  of  the 
county.  Whereupon  the  book  shall  be  competent  evidence,  and  such 
book  may  be  admitted  in  evidence  in  any  case,  without  regard  to  the 
parties,  upon  like  proof  by  any  competent  witness. 

7.  If  a  fiarty,  after  testifying  orally,  die,  the  evidence  may  be 
proved  by  either  party  on  a  further  trial  of  the  case,  whereupon  the 
opposite  party  may  testify  to  the  same  matters. 

8.  If  a  party  die,  and  his  deposition  be  offered  in  evidence,  the 
opposite  party  may  testify  as  to  all  competent  matters  therein. 

Nothing  in  this  section  contained  shall  apply  to  actions  for  causing 
death,  or  actions  or  proceedings  involving  the  validity  of  a  deed,  will, 
or  codicil ;  and  when  a  case  is  plainly  within  the  reason  and  spirit  of 
the  last  three  sections,  though  not  within  the  strict  letter,  their  princi- 
ples shall  be  applied.      \April  xb,  1885:   82  V.  125.] 

Sf.c.  5243.     A  party  may  compel  the  adverse  party  to  testify  orally,  opposite  party 
or  by  deposition,  as  any  other  witness  may  be  thus  compelled.     [51  v.  tTics'lff"""**"** 

57>83'*vJ  S.4C.108J, 

Sec.  '5244.     Printed  copies  of  written   law  enacted  by  any  other 
state,  a  territory,  or  a  foreign  government,  purporting  or  proved  to  have  Shrr?u.«7e?c., 
been  published  by  the  authority  thereof,  or  jiroved  to  be  commonly  proved- 
admitted  as  evidence  of  the  existing  law  in  the  courts  or  tribunals  of 
such  state,  territory,  or  government,  shall  be  admitted  by  the  courts 
and  officers  of  this  state,  on  all  occasions,  as  presumptive  evidence  of 
such  law ;  the  unwritten  or  common  law  of  any  other  state,  or  of  a 
territory,  or  foreign  government,  may  be   proved  as  facts  by  parol 
evidence;  and  the  books  of  reports  of  cases  adjudicated  in  their  courts 
may  also  be  admitted  as  presumptive  evidence  of  such  law.     [51  v.  57,  8.*c.  1M«. 
§  362.] 

Sec.  5245.     Copies   of  papers,    books,   and    records,   on    file  or  How  copie.  of 
deposited,  by  virtue  of  any  law,  in  the  office  of  the  governor  or  secre-  S^""'"  p"*"''"  a 

.  ^      i    i  J  .-/•     J     1  I  y  ^  .  aocuments  made 

tary  ot  state,  and  certified  by  the  secretary  of  state  under  the  great  competent  evi- 
seal,  or  in  the  office  of  the  board  of  public  works,  certified  by  the  ''*""■ 
president  of  the  board,  or  in  the  office  of  the  auditor  of  state,  certified  s»«  Appendix. 
by  him  under  his  seal,  or  in  the  office  of  the  surveyor  of  lands  lying 

\  5244.  The  existence  of  ft  law  in  a  sister  state  or  foreign  jurisdiction,  must  be  proved  as  mat- 
ter of  fact.  iHgrakam  v.  Hart  \  <  >.  2S5 ;  Smith  v.  Bartranu  II  O.  S.  C90  ;  Ptlton  v  Platner 
110.409,217;  £t'<iff/v.ff/-^«/</x,  .12  <).  S.  IK).  '    8»«  App«ndU, 

The  statute  of  limitations  of  a  sister  state,  set  up  as  a  defense,  and  Issue  joined  tllereon  must 
T>e  proved  as  other  matter  of  fact,     /r/jf/ao  v.  A/ox/c^y,  26  O.  S.  131.  ' 

The  existence,  construction,  and  legal  effect  of  foreign  statutes,  are  rather  matters  of  fact  thaa 
of  law,  and  when  they  have  received  an  authoritative  construction  where  they  are  enacted   no 
inquiry  into  the  correctness  of  such  construction  is  allowable.    Niagara  Vouniy  Bank  v.  Baktrm  ' 
13  O.  S.  68 :  Smitk  v.  Barlram.  tu^ra. 
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within  the  Virginia  military  district,  certified  and  sworn  to  by  him,  and 
copies  of  copies  of  entries,  surveys,  and  plats  of  lands  in  the  Virginia  mil- 
itary district,  .procured  to  be  made  by  the  commissioners  of  any  county, 
and  deposited  with  the  recorder  of  such  county,  and  certified  by  him, 
and  the  copies  of  such  entries,  surveys,  and  plats,  now  in  the  office  of 
the  auditor  of  Union  county,  shall  be  competent  evidence,  and  have 
the  same  force  and  effect  as  the  originals  would  if  produced.  [22  v. 
103.  §  i;  45  V.  54.§  i;  48  V.  35,  §  i;  48  v.  69,  §    6;  74  v.  217,  §  4.] 


g.*C.4S6^;. 


Sec  Appendix. 

How  subpcena 
procured,  and  by 
whom  served. 


B.  AC.  loss. 


What  subpoena  to 
contain. 


8.  A  C.  lOSO. 

Subpoena  on  ^ 
taking  deposi- 
tions 
8.  AC.  1039. 

Kow  subpttoa 
served. 


8.  A  C.  1089. 

Where  witness 
can  not  be  com- 
pelled to  attend. 
Am.  83  V.  4a. 


Right  of  witness 
to  demand  fees 
in  advance. 


Contempt  of 
court  by  witness. 


8.  A  C.  loss. 


SUBDIVISION   n.       MEANS   OF    SF-CURING   ATTENDANCE. 

Sec.  5246.  The  clerks  of  the  several  courts,  and  judges  of  the 
probate  courts,  shall,  on  application  of  a  person  having  a  cause  or  other 
matter  pending  in  court,  issue  a  subpoena  for  witnesses,  under  the  seal 
of  the  court,  inserting  all  the  names  required  by  the  applicant  in  one 
subpoena,  which  may  be  served  by  the  sheriff,  coroner,  or  any  con- 
stable of  the  county,  or  by  the  party,  or  any  other  person ;  and  when 
a  subpcena  is  not  served  by  the  sheriff,  coroner,  or  constable,  proof  of 
service  shall  be  shown  by  affidavit,  but  costs  of  such  service  shall  not 
be  taxed.    JS' v.  57, 4^  316.] 

Sec.  5247.  I'he  subposna  shall  be  directed-  to  a  person  therein 
named,  requiring  him  to  attend  at  a  particular  time  and  place,  to  testify 
as  a  witness;  and  it  may  contain  a  clause  directing  the  witness  to  bring 
with  him  any  book,  writing,  or  other  thing  under  his  control,  which  he 
may  be  compelled  to  produce  as  evidence.     [51  v.  57,  §  317.] 

Sec.  5248.  When  the  attendance  of  a  witness  before  an  officer 
authorized  to  take  depositions  is  required,  the  subpoena  shall  be  issued 
by  such  officer.     [51  v.  57, 5^  318.] 

Sec.  5249..  'Ihe  siibpiKna  shall  be  .served  either  by  reading,  or  by 
copy  delivered  to  the  witness,  or  left  at  his  usual  place  of  residence ;  but 
such  copy  need  not  contain  the  name  of  any  other  witness.     [51  v.  57, 

§  319.] 

Sec.  5250.  A  witness  shall  not  be  compelled  to  go  out  of  the 
county  where  he  resides,  or  may  be  subpoenaed,  to  testify  on  the  trial 
of  a  civil  action,  or  to  give  his  deposition,  except  where  cases  have 
been  removed  from  the  county  in  which  such  witness  resides,  to 
another  county,  by  change  of  venue,  under  provisions  of  law ;  nothing 
herein  contained  shall  be  construed  to  prevent  the  taking  and  u.se  of 
depositions  in  such  last  named  cases ;  but  no  witness  shall  be  com- 
pelled to  go  out  of  his  county  to  have  his  deposition  taken.  [May  2, 
1885:  82  v:  221.] 

Sec.  5261.  A  witness  may  demand  his  traveling  fees  and  fee  for 
one  day's  attendance  when  the  subpoena  is  served  upon  him,  and  if  the 
same  be  not  paid,  the  witness  shall  not  be  obliged  to  obey  the  subpoena ; 
and,  when  a  witness  has  attended  upon  the  court,  he  may  in  like  man- 
ner demand  his  fees  from  day  to  day  until  discharged  by  the  court. 
The  fact  of  such  demand  and  payment  or  non-payment  shall  be  stated 
in  the  return  by  the  officer;  and,  if  the  witness  be  not  discharged  on 
the  day  he  is  notified  to  appear,  then  the  fact  of  payment  or  non-pay- 
ment shall  be  noted  by  the  clerk  in  the  witness  book.  [April  15, 
1880:  77  V.  216.1 

Sec.  5252.  Disobedience  of  a  subpoena,  a  refusal  to  be  sworn, 
except  in  case  of  a  refusal  to  pay  fees  on  demand,  a  refusal  to  answer 
as  a  witness  or  to  subscribe  a  deposition,  when  lawfully  ordered,  may  be 
punished  as  a  contempt  of  the  court  or  officer  by  whom  the  attendance 
or.testimony  of  the  witness  is  required.     [51  v.  57,  §  322."!  ^^ 

1 .5252.  A  witness  is  not  hound  to  answer  any  question  th.-ii  «ill  directly  or  indirectly  crimi- 
nate himself,  -nd  he  has  the  right  to  determine  lor  h.msclf  whether  the  answer  wUI  have  that 
effect.     Warttrr  v.  /.mat,  10  O.  336. 
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Sec.  52S3.     When  a  witness  fails  to  attend  in  obedience  to  a  sub-  Atuchment 
poena,  the  court  or  officer  before  whom  his  attendance  is  required  may  *«'■""  "ime*". 
Bsue  an  attachment  to  the  sheriff,  coroner,  or  a  constable  of  the  county, 
commanding  him  to  arrest  and  bring  the  person  therein  named  before 
such  court  or  officer,  at  a  time  and  place  to  be  fixed  in  the  attachment, 
to  give  his  testimony,  and  answer  for  the  contempt;  if  the  attachment 
ii  not  for  immediately  bringing  the  witness  before  the  court  or  officer,  a 
sum  may  be  fixed  in  which  the  witness  may  give  an  undertaking,  with 
surety,  for  his  appearance,  which  sum  shall  be  indorsed  on  the  back  of 
the  attachment,  and  if  no  sum  is  so  fixed  and  indorsed,  it  shall  be  one 
hundred  dollars;  and  if  the  witness  was  not  personally  served,  the  court 
may,  by  a  rule,  order  him  to  show  cause  why  an  attachment  should  not  8.*c.i08«. 
issue  against  him.     [5 1  v.  57,  §  323.] 

Sec.  5254.     The  punishment  for  the  contempt  mentioned  in  sec-  proceedings  for 
tion  fifty-tivo  hundred  and  fifty-two  shall  be  as  follows :    When  the  wit-  conten.pi  of  court 
ness  fails  to  attend  in  obedience  to  the  subpoena,  the  court  or  officer  punUhment""'* 
may  fine  him  in  a  sum  not  exceeding  fifty  dollars;  in  other  cases  the 
court  or  officer  may  fine  the  witness  in  a  sum  not  exceeding  fifty  nor 
less  than  five  dollars,  or  may  imprison  him  in  the  county  jail,  there  to 
remain  until  he  submits  to  be  sworn,  testifies,  or  gives  his  deposition ; 
the  fine  imptosed  by  tKe  court  shall  be  paid  into  the  county  treasury, 
and  that  imposed  by  the  officer  shall  be  for  the  use  of  the  party  for 
whom  the  witness  was  subpoenaed ;  and  the  witness  shall  also  be  liable 
to  the  party  injured  for  any  damages  occasioned   by   his  failure  to 
attend,  or  his  refusal  to  be  sworn,  to  testify,  or  to  give  his  deposition. 
\Mareh  9,  1880:  77  v.  45.] 

Sec.  5255.     A  witness  so  imprisoned  by  an  officer  may  apply  to  a  How  wico<usim- 
judge  of  the  supreme  court,  circuit  court,   common   pleas  court,  or  ?"r'°"it2,eS  "*' 
probate  court,  who  may  discharge  him,  if  it  appear  that  his  imprison- 
ment is  illegal.      {Fchr'uiir,-  ;,  i88e:  82  v.  33.1 

Sfc.  5256.     Every  attachment  for  the  arrest  or  order  of  comnjiit-  proceeding*  on 
mem  to  prison  of  a  witness,  by  a  court  or  an  officer,  pursuant  to  this  J^i'„"4"' ""^  * 
chapter,  must  be  under  the  seal  of  the  court  or  officer,  if  the  officer  has 
an  official  seal,  and  must  specify  particularly  the  cause  of  the  arrest  or 
commitment ;  if  the  commitment  is  for  a  refusal  to  answer  a  question, 
such  question  must  be  slated  in  the  order;  and  the  order  of  commitment 
may  be  directed  to  the  sheriff,  coroner,  or  any  constable  of  the  county 
where  the  witness  resides,  or  is  at  the  time,  and  shall  be  executed  by 
committing  him  to  the  jail  of  the  county,  and  delivering  a  copy  of  the  »•  *C-1M«. 
(irder  to  the  jailer.     [51  v.  57,  §  326.] 

%tc  5257.     A  person  confined  in  prison  in  this  state  may,  by  order  Examination  of  a 
of  a  court  of  record,  be  required  to  be  produced  for  oral  examination  r>'«\'^"'"°" 
in  the  county  where  he  is  imprisoned ;  but  in  all  other  cases  his  exam- 
ination must  be  by  deposition.     [51  v.  57,  §  327.] 

Sec.  5258.  While  a  prisoner's  deposition  is  being  taken,  he  shall  CuMoUy  of  pris- 
remain  in  the  custody  of  the  officer  having  him  in  charge,  who  shall  s'i'I"„"bein/°''°" 
afford  reasonable  facilities  for  the  taking  of  the  deposition.     [51  v.  57,  taken. 

S328.]  8.4C10W. 

Sec  5259.  A  witness  shall  not  be  liable  to  be  sued  in  a  county  in  witness  not  10  be 
which  he  does  not  reside,  by  being  served  with  a  summons  in  such  Tut  of'ht'com.ty.. 
county  while  going,  returning,  or  attending  in  obedience  to  a  subpoena.  ^^^  j,j|^ 

[5«  V.  57,  §  329I 

Sec.  5260.     Before  testifying,  the  witness  shall  be  sworn  to  testify  oath  of  whnest. 
the  truth,   the  whole  truth,   and  nothing  but   the  truth.     [51   v.  57,  o  ^^  jmo. 
§33'1 

i  BtO.    See  6r«  note  to  \  5240. 
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M(»I>ES  OF  TAKING  TESTIMONY. 


§§  5261-,^269. 


WU^tt  MAN    tkC 


WWa  drpwJUon 
May  be  uicd- 


8.AC1M1. 
S.AC.U70. 


Wh«n  deposition 
mav  he  taken. 
8.  A  C.  lOU. 
lestimotiy  l.ikcn 
by  referee,  etc., 
may  be  used  as 
a.dc|ioHition. 
8.A8.i:0. 


Deposition  in  foi 
eign  suit. 

R.  A  C.  117A. 
Ofiicers  author- 
ised to  talce 
depositions. 


SI  p:>;vision  hi.     modes  of  taking  testimony. 

SiTC.  596L     'n>e  tesiimony  of  witnesses  may  be  taken — 

1-      By  jfBdavit. 

2.     By  deposition. 

S.     By  oral  examination.     [51  v.  57,  §  332.] 

Sfc.  5262.  An  affidavit  is  a  written  declaration  under  oath,  made 
»::hoat  notiie  to  the  adverse  party;  a  deposition  is  a  written  declara- 
tion under  oath,  made  upon  notice  to  the  adverse  party;  and  oral  testi- 
mony is  that  delivered  from  the  lips  of  the  witness.     [51  v.  57,  ^5^  333. 

534-  335- 1 

Sec.  5263.  An  affidavit  may  be  used  to  verify  a  pleading,  to  prove 
the  service  of  a  summons,  notice,  or  other  process  in  an  action,  to 
obtain  a  provisional  remedy,  an  examination  of  a  witness,  a  stay  of 
proceedings,  or  upon  a  motion,  and  in  any  other  case  permitted  by  law. 
i5«  V.  57.  8336-] 

Sec.  5264.  An  affidavit  may  be  made  in  or  out  of  this  state,  before 
.-.ny  person  authorized  to  take  depositions,  and  must  be  authenticated 
;n  the  same  way  as  depositions,  except  as  provided  in  section  fifty-one 
hundred  and  sn'en.     [51  v.  57,  §  337.] 

Sec.  5265.  ■  I'he  deposition  of  a  witness  majr  be  used  only  in  the 
following  cases: 

1.  When  the  witne.ss  does  not  reside  in,  or  is  absent  from,  the 
county  where  the  action  or  pro<:eeding  is  pending,  or  by  change  of 
venue,  is  sent  for  trial. 

2.  When  the  witness  is  dead,  or,  from  age,  infirmity,  or  imprison- 
ment, is  unable  to  attend  court. 

3.  When  the  testimony  is  required  upon  a  motion,  or  where  the  oral 
examination  of  the  witness  is  not  required.  [51  v.  57,  55  338;  52  v. 
27.] 

Sec.  5266.  Either  party  may  commence  taking  testimony  by  depo- 
sition at  any  time  after  service  upon  the  defendant.     [51  v.  57,  §339.] 

Skc.  5267.  Testimony  taken  in  an  a<:tion  or  i)roceeding,  on  the 
order  of  a  court,  by  a  referee,  master  commissioner,  or  special  master 
commis-sioner,  subscribed  by  the  witness,  and  reported  to  the  court  l)y 
the  officer,  may  be  used  as  a  depiosition  taken  in  the  case.     [64  v.  144, 

Sec.  5268.  Depositions  may  also  be  taken  when  the  testimony  is 
required  in  an  action,  cause,  or  matter  pending  before  any  court  or 
authority  without  this  state.     [52  v.  27.] 

Sec.  6269.  Depositions  may  be  taken  in  this  state  before  a  judge 
or  the  clerk  of  the  supreme  court,  a  judge  or  clerk  of  the  circuit  court, 
a  judge  or  clerk  of  the  common  pleas  court,  a  probate  judge,  justice 
of  the  peace,  notary  public,  mayor,  master  commissioner,  official 
stenographer  of  any  court  in  this  state,  or  any  person  empowered  by 
a  special  commission ;  but  depositions  taken  in  this  state,  to  be  used 
therein,  must  be  taken  by  an  officer  or  person  whose  authority  is  de- 
rived within  the  state,  and,  if  to  be  used  out  of  the  state,  they  may 
be  taken  before  a  commissioner  or  officer  who  derives  his  authority 
from  the  state,  district,  or  territory  in  which  they  are  to  be  used. 
{March  11,  1889:  86  v.  78.] 


i  8265.  A  deposition  filed  but  not  used  by  the  party  taking  it  may  be  used  by  the  advene 
party.     WHson  v.  Ruiiyan,  W.  6.il 

A  deposition  can  not  be  read  in  evidence  unless  the  deponent  would  be  a  competent  witness 
if  perspnally  "present  in  court.     Fagin  v.  CooUy,  17  O.  44. 

i  5267.  Before  the  adoption  of  this  section,  the  testimony  of  a  witness,  reduced  to  writing  and 
signed  by  himself,  at  a  hearing  before  a  master  commissioner,  was,  after  the  decease  of  such  wit 
ness,  admissable  in  any  subsequent  trial  of  the  case  in  court.     Bomntt  v,  Duks*mf  14  O.  S.  484. 
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Sec.  5270.     Depositions  may  be  taken  out  of  this  state  before  a  who  rn»y  tak* 
judge,  justice,  or  chancellor  of  any  court  of'  record,  a  justice  of  the  of Ihe'sutt!"" 
peace,  notary  jjublic,  mayor  or  chief  magistrate  of  any  municipal  cor- 
poration, a  commissioner  appointed  by  the  governor  of  this  state  to 
take  depositions,  or  any  person  authorized  by  a  special  commission  from  8.*C.  IML 
this  state.     {51  v.  57,  §  341.] 

Sec.  5271.     The  officer  oefore  whom  depositions  are  taken  must  who  can  nor  uie 
not  be  a  relative  or  attorney  of  either  party,  or  otherwise  interested  in  "'•p'"'""'"' 
the  event  of  the  action  or  proceeding.     [51  v.  57,  §  342.]  8.*C.io«. 

Sec.  5272.     Any  court  of  record  of  this  state,  or  a  judge  thereof.  Commission  to 
may  grant  a  commis.sion  to  take  depositions  within  or  without  the  state,  "''*  "^'P"*"'*""- 
which  commission  must  be  issued  by  the  clerk,  and  under  the  seal,  of 
the  court  granting  the  same;  and  the  person  or  persons  to  whom  it  is 
issued  must  be  named  therein,  and  depositions  under  it  must  be  taken 
upon  written  interrogatories  unless  the  parties  otherwise  agree.     [51  v.  S.*©-****. 

57. 5?  343J 

Sec.  5273.     Written  notice  of  the  intention  to  take  a  deposition  Notice  to  t«k« 
shall  be  given  to  the  adverse  party,  except  in  cases  in  which  it  is  to  be  ?e|uSite»'' 
taken  under  a  special  commission,  and  shall  specify  the  action  or  proceed-  service, 
ing,  the  name  of  the  court  or  tribunal  in  which  the  deposition  is  to  be  used, 
and  the  tmie  when  and  place  where  it  will  be  taken,  and,  in  case  the 
deposition  of  a  jjarty  10  the  suit  be  taken,  it  shall  not  be  used  in  his 
own  behalf,  unless  the  notice  specified  that  his  deposition  would  l)e 
taken;  the  notice  shall  be  served  upon  the  adverse  party,  his  agent  or 
attorney  of  record,  or  left  at  the  usual  place  of  abode  of  such  party  or 
his  agent,  and  the  deposition  shall  only  be  used  against  such  parties  as 
are  served   with  notice  in  one  of  the  modes  prescribed ;  the  notice 
shall  be   served    so   as   to  allow   the  adverse   party   sufficient   time, 
exclusive  of  Sundays,  the  day  of  service,  and  one  day  for  preparation, 
to  travel  by  the  usual  routes  and  modes  of  conveyance  to  the  place 
named  in  the  notice;  and  the  examination  may,  if  so  stated  in  the  *'**'•**'■ 
notice,  be  adjourned  from  day  to  day.      [58  v.  58,  §  344.] 

Sec.  5274.     When  the  party  against  whom  a  deposition  is  to  be  Notice  by  puba- 
read  is  absent  from  or  a  non-resident  of  the  state,  and  has  no  agent  or  cation, 
attorney  of  record  therein,  he  may  be  notified  of  the  taking  of  the 
deposition  by  publication ;  the  publication  must  be  made  for  three  con- 
secutive weeks,  in  a  newspaper  printed  in  the  county  where  the  action 
or  proceeding  is  pending,  if  one  is  printed  therein,  and  if  no  newspaper 
is  ]Minted  therein,  then  in  a  newspaper  printed  in  the  state,  and  of  gen- 
eral circulation  in  that  county;  and  the  publication  must  contain  all  ^^^ 
that  is  required  in  a  written  notice,  and  may  be  proved  in  the  manner 
{described  in  section  fa-'e  thousand  and  fifty-one.     [51  v.  57,  §  345] 

Sec.  5275.  The^  deposition  shall  be  written  m  the  presence  of  the  By  whom  dcposi- 
ofRcer  before  whom  it  is  taken,  either  by  the  officer,  the  witness,  or  """ "» •»*  >"'<«" 
some  disinterested    person,  and   subscribed   by   the  witness.     [51  v. 

^       Q        £  -x  8.  A  C«  1043. 

57-  §  346.1 

Sec.  5276.     The  deposition  so  taken  shall  be  sealed  in  an  envelope  Deposition  to  be 
indorsed  with  the  title  of  the  cause,  and  the  name  of  the  officer  before  *°  j  ,r,nsmUted 
whom  it  was  taken,  and  such  officer  shall  address  and  transmit  the  same  to  clerk, 
to  the  clerk  of  the  court  where  the  action  or  proceeding  is  pending ; 
and  it  shall  remain  under  seal  until  opened  by  the  clerk,  by  order  of  when  opened, 
the  court,  or  at  the  request  of  a  party  to  the  action  or  proceeding,  or  g^  ^  ^j^  ^^^ 
his  attorney. [51  ■^j_57.  Jj47j 

I  &27Z  The  proper  service  and  transmission  of  the  notice  may  be  proved,  although  the  notice 
•■  &]e  is  not  attached  lo  the  deposition.     Ash  v.  IHar/on',  20  O.  I  li»,  127.  8e»  Appendix. 

The  service  of  a  notice  to  take  depositions,  is  insufficient  if  it  be  merely  left  at  the  office  of  the 
adrcnary's  attorney.     Walker  v.  DrvliK.  2  O.  S.  594. 

I  srrs  Where  the  depositions  were  properly  sealed  up  and  directed,  the  fact  that  they  were 
ia'toSd  in  another  envSope,  which  wL  simp'ly  addressed  to  the  clerk,  is  not  objectionable. 
Aau  r.  Reyntld,  XI  O.  S   lO. 
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SEE  g  6544. 
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m.  I,  Dm  3,  Ch.  3.       MODESj  OF  TAKING  TESTIMONY.  §§5277-5280. 

Before  what  courts  Sec.  5277.  Depositions  talcen  pursuant  to  this  chapter  shall  be 
blwd.""' "*''  admitted  in  evidence  on  the  trial  of  any  civil  action  or  proceeding 
pending  before  a  justice  of  the  peace,  or  mayor  or  other  judicial  officer 
of  a  municipal  corporation,  or  before  arbitrators,  a  referee,  or  a  mas- 
ter; and  such  depositions  shall  be  sealed  up,  indorsed  with  the  title  of 
the  action  or  proceeding,  the  name  of  the  officer  before  whomi  taken, 
and  addressed  and  transmitted  by  such  officer  to  such  justice,  mayor, 
or  other  judicial  officer,  arbitrators,'  referee,  or  master.  [51  v.  57,  §  348.] 
Sec.  5278.  A  deposition  may  be  read  in  any  stage  of  the  action  or 
proceeding,  or  in  any  other  action  or  proceeding  upon  the  same  matter 
between  the  same  parties,  subject,  however,  to  such  exceptions  as  may 
be  taken  thereto  under  the  provisions  of  this  chapter.     [51  v.  57, 

%  349-] 

Sec.  6279.  Depositions  taken  pursuant  to  this  chapter,  by  a  judi- 
cial or  other  officer  herein  authorized  to  take  depositions,  having  a  seal 
of  office,  whether  resident  in  this  state  or  elsewhere,  shall  be  admitted 
in  evidence  upon  the  certificate  and  signature  of  such  officer,  under 
the  seal  of  the  court  of  which  he  is  an  officer,  or  his  official  seal,  and 
no  other  or  further  act  of  authentication  shall  be  required ;  if  the  offi- 
cer before  whom  the  same  is  taken  has  no  official  seal,  the  depositions, 
if  not  taken  in  this  state,  shall  be  certified  and  signed  by  such  officer, 
and  shall  be  further  authenticated,  either  by  parol  proof  adduced  in 
court,  or  by  the  certificate  and  seal  of  the  secretary  or  other  officer  of 
state  who  is  the  custodian  of  the  great  seal  of  the  state,  or  the  certifi- 
cate and  official  seal  of  the  clerk  or  prothonotary  of  Any  court  of  the 
state  where  taken,  attesting  that  such  officer  was,  at  the  time  of  taking 
the  same,  authorized,  within  the  meaning  of  this  chapter,  to  take  the 
same ;  but  if  the  deposition  is  taken  within  this  state  by  an  officer  not 
having  a  seal,  or  within  or  without  this  state  under  a  special  commis- 
sion, it  shall  be  sufficiently  authenticated  by  the  official  signature  of  the 
officer  or  commission  before  whom  it  is  taken  ;  and  when  a  deposition 
is  not  certified  according  to  law.  the  fact  neglected  to  be  certified  may 
be  shown  by  parol  proof.     [51  v.  57,  §  350;  57  v.  41,  §  i.] 

Sec.  5280.  The  oflScer  before  whom  the  deposition  is  taken  shall 
annex  thereto  a  certificate  showing  the  following  facts: 

1.  That  the  witness  was  first  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth. 

2.  That  the  deposition  was  reduced  to  writing  by  some  proper  per- 
son, naming  him. 

3.  That  the  deposition  was  written  and  subscribed  in  the  presence 
of  the  officer  certifying  thereto. 

4.  That  the  deposition  was  taken  at  the  time  and  place  specified  in 
the  notice. 

'  But  if  the  deposition  be  taken  out  of  the  state,  by  an  officer  author- 
ized to  take  the  same,  the  certificate  may  be  in  the  foregoing  form,  or 
in  the  form  authorized  by  the  laws  of  the  nlace  where  taken ;  and  in 
the  latter  case  the  certificate  shall  be  deemed,  prima  facie,  as  made  in 
accordance  with  the  laws  of  the  plare  where  made.      [51  v.  57,  §  351.] 

g  5278.  As  a  general  rule,  depositions  read  in  evidence  should  be  sent  to  the  jury  on  their 
retirement;  but  where  part  of  a  dcposiiiun,  which  can  not  be  separated  from  the  balance  with- 
out mutilation,  contains  incompetent  evidence  which  has  been  ruled  out,  the  court  may,  in  the 
exerciiie  of  its  discretion,  refuse  to  send  it  to  the  jury.    Stites  v.  McKibben^  *l  O.  S.  588. 

Formerly  a  deposition  taken  and  read  in  one  case  could  not  afterward  be  used  in  evidence  in 
another  case  between  the  same  parties,  in  a  trial  upon  the  .same  subject  matter,  merely  because 
the  deponent,  at  the  time  of  the  second  trial,  is  not  within  the  jurisdiction  of  the  court.  Skep' 
pard  V.  IVillis,  19  O.  142. 

And  it  could  not  be  read  unless  some  peculiar  reason  made  its  introduction  necessary.  (/Hara 
V.  Hunt,  19  O.  460. 

\  5?80.  If  the  officer  does  not  certify  that  the  witness  was  sworn  to  testify  the  whole  truth, 
the  deposition  is  inadmissable.     l^'arring  v.  Martitt,  W.  380. 

The  certificate  must  show  that  the  witness  ^//Ai^first  duly  sworn,  but  the  officer  may  certify  t« 
that  fact  either  at  the  end  or  at  the  commencement  of  the  deposition.  Houtfv.  EltioU.  6  O. 
S.  497. 

It  must  appear  by  whom  the  depositions  have  been  reduced  to  writing.  Futnam  v.  Larimarf, 
W.  74«. 


8.  «  C.  104S. 
8.  A  C.  1171. 
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SS 5281-6289.    ADM'N  AND  INSP'N  OF  DOCUMENTS.     Tit. /, Dn.%,  Ch.%. 

Sec.  6281.     When  a  depositfon  is  oiTered  to  be  read  in  evidence,  when  d«i>atit»» 
it  must  appear,  to  the  satisfaction  of  the  court,  that  for  a  cause  specified  ""''  *"  '**''• 
in  section  fifty-Hvo  hundred  and  sixiy-frve,  the  attendance  of  the  witness 
cannot  be  procured,     [s^  v.  57,  §  352.]  s.*c.i044. 

Src.  6282.     Every  deposition  intended  to  be  read  in  evidence  oh  when  deposiUoa 
the  trial  must  be  filed  at  least  one  day  before  the  day  of  trial.     [51  v.  '"•'•fi'ea. 
57,  §353]  .  8-*«-»«^ 

Sec.  62183.     The  following  fees  shall  be  allowed  for  taking  deposi-  Fees  for  uiuBe 
tions  in  this  state,  viz:  Swearing  each  witness,  four  cents;  for  each  sub-  '*«i«»"'<'»»- 
pcena,  attachment,  or  order  of  commitment,  fifty  cents ;  for  each  hun- 
dred words  contained  in  the  deposition  and  certificate,  ten  cents ;  and 
the  officer  may  retain  the  deposition  until  such  fees  are  paid;  the  officer 
shall  also  tax  the  costs  of  the  sheriff  or  other  officer  who  serves  the 
process   aforesaid,  and  fees  of  the  witnesses;  and  he  may,  if  directed 
by  a  person  entitled  thereto,  retain  such  depositions  until  his  fees  are  8.  *  C.  1014. 
paid.     [51  V.  57,  §  354.] 

Sec.  6284.     Exceptions  to  depositions  shall  be  in  writing,  shall  Exce|>tioDs  to 
specify  the  grounds  of  objection,  and  shall  be  filed  with  the  papers  in  efid tn  w"itioK* 
the  cause.     [51  v.  57,  §355.]  S.«C.iow,  i 

Sec.  6286.     No  exception  other  than  for  incompetency  or  irrele-  Must  be  filed 
vancy  shall  be  regarded,  unless  made  and  filed  before  the  commence-  ''°'^"' '""' 
ment  of  the  trial.     [51  v.  57,  §  356.]  8.*0.loi4. 

Sec.  6286.     The  court  shall,  on  motion  of  either  party,  hear  and  court  to  <i«id» 
decide  questions  arising  on   exceptions  to  depositions  before  the  com-  for"trSi"' 
mencement  of  the  trial.     [51  v.  57,  §  357.]  8.*c.ie4t. 

Sec  5287.     Errors  of  the  court  in  its  decisions  upon  exceptions  ^^^"."y'^"""*' 
to  depositions  are  waived  unless  excepted  to.     [51  v.  57,  §  358.]  8.AC.10M. 

SUBDIVISION    IV.       ADMISSION    AND    INSPECTION    OF   DOCUMENTS. 

Sec.  5288.     Either  party  may  exhibit  to  the  other,  or  to  his  attor-  Party  may  be  re- 
ney,  at  any  time  before  the  trial,  any  paper  or  document  material  to  the  J"'"cr'to''be"'" 
action,  and  request  an  admission  in  writing  of  its  genuineness;  and  if  genuine,  or  pay 
the  adverse  party,  or  his  attorney,  fail  to  give  the  admission  in  writing  pISJ""'  "^ 
within  four  days  after  the  request,  and  if  the  party  exhibiting  the  paper 
or  document  be  afterward  put  to  any  cost  or  expense  to  prove  its  genu- 
ineness, and  the  same  be  finally  proved  or  admitted  on  the  trial,  such 
cost  and  expense,  to  be  ascertained  at  the  trial,  shall  be  paid  by  the 
party  refusing  to  make  the  admission,  unless  it  appear,  to  the  satisfac- 
tion of  the  court,  that  there  were  good  reasons  for  the  refusal.     [51  v.  ^**''  ••**• 

57'§359j  .  .  .        . 

Sec.  6^9.     The  court  m  which  an  action  is  pending  may,  on  Party  may  be 
motion,  and  on  reasonable  notice  thereof,  require  the  parties  to  pro-  ducJ^ksMS"" 

: -  -  wrkintiii. 

{ SVi.    See  Appenduc 

{  am.  Formal  objectiont  can  only  be  taken  advaritaee  of  by  written  exceptions,  and  come  too 
hlc  after  the  jury  is  impaneled.    Ask  v.  Marlom,  20  O.  119;  Can'an  v.  /.oou,  2  0.  S.  322. 

An  objection  to  a  question  and  answer  in  the  deposition  of  a'wilness,  on  the  ground  that  the 
ouescion  is  leading  in  form,  is  an  objection,  not  to  the  substance  or  relevancy  of  the  testimony  of 
the  witness,  but  to  the  form  and  manner  of  obtaining  it,  and  should  be  made  at  the  time  the  84i  Appcttdlx* 
question  was  propounded  ;  but  if  not  made  then,  or  within  proper  time  before  the  cause  is  called 
wc  trial,  it  will  fairly  and  reasonably  be  taken  lo  have  been  waived.  Crowell  v.  ti^'ftUm  Reserve 
iamt,  t  O.  S.  406. 

Jodgmcvt  will  not  be  reversed  for  alleged  error  in  overruling  exceptions  to  depositions,  unless 
it  appear  by  bin  of  exceptions,  or  otherwise,  that  the  facts  upon  which  the  exceptions  are  predi- 
catea  exist.  The  allegation  in  the  exceptions  is  not  itself  sufficient.  Skamtkin  MauM  v.  Sirett, 
MO.S.1. 

{}  5089-90.    The  notice  to  produce  a  paper,  as  a  general   rule,  to  be  reasonable,  must  be 
before  the  trial.     Choleau  v.  Raitt,  20  O.  132. 


Where  the  plaintiff  moves  the  court  to  compel  the  defendant  to  produce  at  the  trial  a  j^^  AppVBdix* 
vfitlBg  claimed  to  be  in  his  possession  or  power,  and  there  is  no  admission  by  the  defendant 
iaka  plcadingxof  thcjKissession  or  control  of  such  writing  by  him,  and  he  denies  jt  by  affidavit, 
thecsmrt  can  not  decide  on  the  affidavits,  the  question  of  fact  thus  made,  nor  render  judgment 
agaiitst  th«  dcfmdant  as  if  by  defattlt.  The  plaintiff  must  be  l«ft  to  the  resources  tmeied  by 
the  ordinary  rules  of  evidence.    Bagtott  v.  Goodwin^  17  O.  S.  76. 

And  see  JUilmty  Co.  v.  Cnnin,7»0.  S.  122;  1  CrtenUa/'t  Ev.,  W  5S»-66ii. 
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duce  books  and  writings  in  their  possession  or  power  which  contain 
evidence  pertinent  to  the  issue,  in  cases  and  under  circumstances  where 
they  might  heretofore  have  been  compelled  to  produce  the  same  by  the 
ordinary  rules  of  proceeding  in  chancery;  if  the  plaintiff  fail  to  com- 
ply with  such  order  to  produce  books  or  writings,  the  court  may, 
on  motion,  give  judgment  for  the  defendant  as  in  case  of  nonsuit;, 
and  if  a  defendant  fail  to  comply  %vith  such  order  to  produce  books  or 
writings,  the  court,  on  motion,  may  give  judgment  against  him  by 
default.    [54  v.  23,  §  360.] 

Sec.  5290.  Either  party,  or  his  attorney,  may  also  demana  of  the 
adverse  party  an  inspection  and  copy,  or  permission  to  take  a  copy,  of 
a  book,  paper,  or  document  in  his  possession,  or  under  his  control,  con- 
taining evidence  relating  to  the  merits  of  the  action  or  defense,  which 
demand  shall  be  in  writing,  and  shall  specify  the  book,  paper,  or  docu- 
ment with  sufficient  particularity  to  enable  the  other  party  to  distin- 
guish it ;  if  compliance  with  the  demand  within  four  days  be  refused, 
the  court  or  judge  may,  on  motion,  and  notice  to  the  adverse  party, 
order  the  adverse  party  to  give  the  other?  within  the  time  specified,  an 
inspection  and  coi)y,  or  permission  to  take  a  copy,  of  such  book,  paper, 
or  document;  and  on  failure  to  comply  with  such  order,  the  court  may 
exclude  the  paper  or  document  from  being  given  in  evidence,  or,  if 
wanted  as  evidence  by  the  party  applying,  may  direct  the  jury  to  pre- 
sume it  to  be  such  as  the  party,  by  affidavit,  alleges  it  to  be ;  but  this 
section  shall  not  be  construed  to  prevent  a  party  from  compelling 
another  to  produce  any  book,  paper,  or  document  when  he  is  exam- 
ined as  a  witness.     [54  v.  23,  §  360.] 

Sec.  5291.  If  tne  party  in  possession  of  any  such  book,  paper, 
writing,  or  document,  allege  that  the  same,  or  any  part  thereof,  is  of 
mere  private  interest,  or  of  such  character  that  it  ought  not  to  be  pro- 
duced, or  an  inspection  or  copy  thereof  allowed  or  taken,  the  court 
may,  on  motion  of  either  party,  direct  a  private  examination  thereof  by 
a  master;  if  the  master  find  that  such  book,  paper,  writing,  or  docu- 
ment contains  matter  pertinent  to  the  case,  and  proper  to  be  produced, 
inspected,  or  copied,  he  shall  report  the  same  to  the  court,  or  a  copy 
of  such  part  as  he  finds  pertinent  to  the  case,  and  proper  to  be  pro- 
duced, inspected,  or  copied;  and  the  book,  paper,  writing,  or  docu- 
ment, or  part  thereof,  so  reported,  shall  be  admitted  in  evidence  on  the 
trial,  unless  excluded  by  the  court  for  proper  cause.     [54  v.  23,  §  360.] 

Sec.  5292.  Either  party,  or  his  attorney,  shall,  if  required,  deliver 
to  the  other  party,  or  his  attorney,  a  copy  of  any  instrument  of  writ- 
ing whereon  the  action  or  defenseis  founded,  or  which  he  intends  to 
offer  in  evidence  at  the  trial;  and  if  the  plaintiff  or  defendant  refuse 
to  furnish  the  copy  required,  the  party  so  refusing  shall  not  be  per- 
mitted to  give  in  evidence  at  the  trial  the  original,  of  which  a  copy  has 
been  refused;  but  this  section  shall  not  apply  to  a  paper,  a  copy  of 
which  is  filed  with  a  pleading,  as  provided  in  section  _fivf  thousand  and 
eighty-five.     [51  v.  57,  §  361.] 

Sec.  6293.  When  a  person  claiming  to  have  a  cause  of  action,  or 
a  defense  to  an  action  commenced  against  him,  is  unable,  without  a 
discovery  of  the  fact  from  the  adverse  party,  to  file  his  petition  or 
answer,  such  person  may  bring  his  action  for  discovery,  setting  forth  in 
his  petition  the  necessity  of  such  discovery,  and  the  grounds  thereof, 
and  such  interrogatories  relating  to  the  subject  matter  of  the  discovery 
as  may  be  necessary  to  procure  the  discovery  sought,  which,  if  not 
demurred  to,  shall  be  fully  and  directly  answered  under  oath  by  the 
defendant;  and  upon  the  final  disposition  of  the  action,  the  costs 
thereof  shall  be  taxed  in  such  manner  as  the  court  deems  equitable. 
[54  V.  23,  §  3.1 
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§§  5294-5295.  VARIANCE.  TO.  /,  Div,  3,  Ch,  a 

SUBDIVISION    V.       VARIANCE, 

Sec.  5294.     Np  variance  between  the  allegation  in  a  pleading,  and  when  variaace 
the  proof,  shall  be  deemed  material,  unless  it  has  actually  misled  the  d««<n«<i  material; 
adverse  party  to  his  prejudice,  in  maintaining  his  action  or  defense  ""*"  "*"'' 
upon  the  merits,  and  when  it  is  alleged  that  a  party  has  been  so  mis- 
led, that  fact  must  be  proved  to  the  satisfaction  of  the  court,  and  it 
must  also  be  shown  in  what  respect  he  has  been  misled ;  and  thereupon 
the  court  may  order  the  pleading  to  be  amended,  upon  such  terms  as 
are  just.     [51  v.  57,  §  131.]  8.AC.997. 

Sfc.  5295.     When  the  variance  is  not  material,  the  court  may  direct  Amendment  with 
the  fact  to  be  found  according  to  the  evidence,  and  may  order  an  imme-  o«t  coita. 
diate  amendment  without  costs.     [51  v.  57,  §  132.]  s.  *c.  98», 


H  5294-5.  When  a  variance  between  the  allegations  of  the  plciding  and  proof  is  not  material 
within  the  meaninc  of  this  section,  the  fact  that  the  pleading  was  not  amended  to  conform  to 
the  proof.  a.«  provided  in  2  5295,  will  not  constitute  ground  for  the  reversal  of  the  judgment  on 
error.     Sibiia  v.  Baknev,  34  O.  S.  399. 

A  variance  between  trie  allegation  and  proof  is  not  material,  unless  the  allegation  to  which  the 
proof  is  directed  is  unproved  in  its  general  scope  and  meaning,  and  not  in  some  particular  or   tu»  innanfiiv 
particulars  only.     J-ranks  v.  Staff.  12  (>.  S.  1,8.  *-  ntm  Appenaiiu 

Proof  that  the  defendant  erected  a  stone  fence  fifteen  rods  from  a  road,  causing  water  to  flow 
upon  and  obstruct  the  road,  can  not  be  received  where  the  cause  of  action  alleged  is  that  he 
erected  a  fence  across  the  road,  thereby  obstructing  it.  The  petition  should  be  amended  in 
such  case,  if  the  defendant  objects  to  the  testimony^  whether  he  would  be  misled  or  not  by  the 
Tariance.     WU  v.  Supervis^^  eic.^  10  O.  S.  621. 

Where  the  petition  charged  defendant  with  flooding  plaintiff's  cellar  by  obstructing  x\i%  street, 
and  the  answer  denied  the  charge,  on  the  trial  evidence  was  admitted,  without  objection,  show- 
ing that  the  flooding  was  occasioned  by  defendant  \  wrongful  opaning  of  tkt  sidewalk  :  Held, 
that  it  was  not  error,  althoui^h  no  amendment  of  the  petition  was  asKed  or  made,  to  find  upon 
this  evidence  for  the  plaintiff.     Hoffman  v.  Gfrdony  16  <).  S.  211. 

Where  the  petition  stated  that  plaintifi'  performed  work  and  labor  for  the  defendant  on  his 
mill-dam,  and  the  evidence  oflfcred  and  admitted  was  that  he  performed  work  and  labor  for  the 
defendant  in  his  harvest  field :  Held,  that  the  variance  was  material,  and  the  evidence  should 
not  have  been  admitted,  although  the  defendant  neither  alleged  nor  offered  to  prove  that  he  had 
been  misled  by  the  variance.      Thatcher  v.  f/etsev,  21  O.  S.  6fi8. 

Where  in  a  petition  framed  under  g  5086,  a  certain  sum  is  stated  to  be  due  "  on  the  account^r 
goads  sold  and  deUvered  .  .  .  ,  a  copy  of  which  is  hereto  attached,"  it  is  error,  after  an 
answer  to  the  merits,  not  to  admit  evidence  in  support  of  items  in  the  account  which  are  not  for 
goods  sold  and  delivered,  but  which  are  proper  subjects  of  account.  Dudley  v.  Geauga  Iron  Co., 
13  O.  S.  168. 

Where  the  defendant  was  alleged  to  have  acknowledged  himself  bound  to  pay  one  hundred 
and  eighty  dollars,  and  the  proof  showed  a  contract  to  pay  a  yearly  rental  of  sixty  dollars  for 
three  years,  it  was  a  fatal  variance.     Tu/Iis  v.  It'iley,  6  O.  294. 

An  averment  that  the  plaintiff  was  entitled  to  the  use  of  a  "  public  alley,"  is  not  supported  by 
proof  of  a  right  to  use  a  prit^ate  alley.     Satchell  v.  Doram,  4  O.  S.  542. 

Where  the  allegation  was  that  a  boat  was  wrerkcd  in  passing  over  a  dam,  proof  that  in  cross- 
ing the  dam  the  boat  was  rendered  unmanageable,  and  wai  wrecked  upon  the  pier  of  a  bridge 
Velow,  was  held  to  be  no  variance.     Hogg  v.  Zan.  Can.  &*  Afan.  Co.,  5  O.  410. 

In  an  action  against  a  debtor  for  fraudulently  representing  himself  insolvent,  and  thereby 
inductngohis  creditor  to  discharge  a  note  for  less  than  its  value,  the  allegations  can  not  be  sus- 
tained by  proof  of  such  representations  made  to  others,  by  which  they  were  defrauded.  Edviard* 
V.  C>w/)M,  15  0.500.^ 

Where  the  allegation  was  that  an  agent  had  paid  for  land  by  a  judgment  in  favor  of  the  com- 
plainant against  tne  vendor,  and  that  the  agent  had  taken  the  title  to  himself,  and  the  prayer 
was  that  a  resulting  trust  in  favor  of  the  complainant  be  declared,  but  the  proof  showed  that 
the  judj^ment  was  only  part  of  the  consideration,  the  balance  having  been  paid  by  the  agent 
out  of  his  own  funds,  the  variance  was  held  to  be  fatal.     Reynolds  v.  Morris,  7  O.  S.  310. 

If  the  pleader  attempt  to  set  out  and  describe  particularly  the  consideration,  in  an  action 
upon  a  warranty,  and  introduce  a  written  contract  of  sale,  showing  a  different  consideration, 
it  must  be  rejected,  upon  the  ground  of  variance.     McMillan  v.  Theaker,  12  O.  24. 

A  declaration  averring  the  existence  of  a  bond,  and  making  profert  thereof,  was  not  sustained 
by  proof  of  a  lost  bond.     Chamberlain  v.  Sawyer.  19  O.  360. 

Where  time  is  not  stated,  as  descriptive  of  the  date  of  an  instrument,  its  having  been  made  at 
a  time  different  from  that  alleged,  is  not  a  fatal  variance.     Moore  v.  Gano,  12  O.  300. 

A  petition  setting  out  nothing  but  a  general  or  ordinary  engagement  by  the  defendants  as  com- 
mon carriers,  is  not  supported  by  proof  of  a  contract  containing  a  special  exception  of  the  lia- 
bility of  the  defendants  for  any  loss  which  may  arise  from  "the  damage  of  the  river,  Are,  and 
unavoidable  accident."     Dax'iason  v.  Graham,  2  O.  S.  131. 

Where,  upon  a  bill  of  review  in  chancery  to  reverse  a  decree,  it  appeared  that  the  original  bill 
alleged  title  in  several  complainants,  and  the  decree  pursued  the  allegations  of  the  bill,  but  the 
proof  only  showed  a  title  to  recover  in  a  part  of  the  complainants :  Held,  that  the  variance  was 
Ltal.     Dille  V.  Woods,  14  O.  122. 

In  an  action  on  a  verbal  contract,  where  the  petition  specialty  alleges  all  the  material  provis* 
ions  thereof,  and  as  grounds  for  a  recovery  avers  breaches  of  them,  it  is  only  necessary  to  prove 
as  alleged,  such  of  said  allegations  as  will  entitle  the  plaintiff  to  recovery.  A  failure  of  proof,  or 
a  variance  between  allegations  and  proof,  not  prejudicial  to  the  defendant,  as  to  such  other  pro- 
Tisioitt  of  the  contract  not  essential  to  a  recovery,  is  not  such  a  variance  at  will  defeat  the  plaiat- 
iff*sactioD.     Gaines  v.  Union  Trant.  ^  Ins.  Co.,  28  O.  S.  418- 
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EXCEPTIONS. 


§§5296-5297. 


Failure  of  proof 
not  a  variance. 


8.*C.«8>. 


Sec.  5296.  When  the  allegation  of  the  claim  or  defense,  to  which 
the  proof  is  directed,  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  general  scope  and  meaning,  it  shall  not  be  deemed  a 
case  of  variance  within  the  last  two  sections,  but  a  failure  of  proof 
[51  V.  57,  §  133.] 


What  b  aa  ex- 
ception. 

8.  A  C.  1028. 


8m  Appeadlx. 


■ea  Appendix. 


IVM- 


CHAPTER  4. 


EXCEPTIONS. 


Section 

8297.  What  is  an  exception. 
5296.  When  exception  must  be  made,  etc.  * 
6299.  How  exception  must  be  stated. 
6S00.  How  taken  when  facts  appear  of  record. 
5301.  When  bill  of  exceptions  must  be  presented 
for  allowance ;  absence  of  judge. 


Sbction 

5802.  Tkne  of  allowance  and  sigiflbg,  filing  and 

record. 
5308.  Immaterial  exceptions. 
5S01.  When  exceptions  may  be  withdrawn. 


Sec.  6297.     An  exception  is  an  objection  taken  to  a  decision  of 
the  court  upon  a  matter  of  law.     [51  v.  57,  §  290.] 

g  5296.  In  an  action  where  the  all^ation  of  petition  is  that  the  defendant^  by  means  of 
fraud,  obtained  the  goods  of  the  plaintiff  and  converted  them  to  his  own  u»e»  and  whaat  the 
only  proof  In  support  of  the  allegation  shows  the  defendant  to  be  a  bona  Jide  purchaser  from 
one  in  possession  of  the  goods,  but  without  title,  the  plaintiff  can  not  recover.  Such  case  is 
one  of  failure  of  proof  under  this  section,  and  not  one  of  immaterial  variance  under  the  two 
preceding  sections.     Dean  v.   Yates^  22  O.  S.  388. 

W  5297-5304.  A  mere  abstract  proposition  can  not  be  presented  for  the  decision  of  a  court  of 
error,  by  bill  of  exceptions.  The  party  excepting  must  distinctly  point  out  wherein  he  may  have 
been  prejudiced  by  the  decision  excepted  to.  King  v.  Kenny,  4  O.  7»;  McDeugal  v.  Fleming, 
4  O.  S88.    And  see  4  O.  asU;  7  O.  1  pt.  212;  14  O.  3S6,  473;  IS  O.  156. 

An  exception  may  be  taken  to  a  refusal  of  the  court  to  give  such  instructions  as  properly  arise 
in  the  case.     Lewis  v.  State,  4  O.  3.H9;  20  O.  34. 

A  naked  statement  of  facts,  it  not  being  shown  wherein  the  facts  prejudiced  the  pafly  com- 
plaining, lays  no  ground  for  a  reversal.     Osbitrn  v.  State,  7  O.  I  pt.  212. 

Error  will  lie  to  the  ruling  of  the  court,  upon  questions  of  law,  where  the  cause  is  submitted 
to  the  court,  in  the  same  manner  as  if  it  Kad  been  submitted  to  a  jury.  Franklin  Bank  v. 
Buckingham,  12  O.  482 ;  15  O.  6g :  17  O.  128,  131 ;  Ide  v.  CkurckUl,  14  O.  S.  372.  But  formerly, 
when  the  case  was  submitted  to  the  court,  an  exception  could  not  be  taken  to  its  judgment  oa 
the  facts.     14  C  586.     And  see  5  O.  169-172 :  16  O-  6fr-63,  134-143 ;  20  f>.  132-142. 

Where  therv  was  an  agreed  statement  of  facts,  to  which  was  added :  "  To  the  sufficiencT  of 
said  testimony  the  defendant  by  his  counsel  objects,  and  the  court  overruled  his  objection  and 
directed  judgment  to  be  entered  lor  the  plaintiff.  To  which  ruling  and  decision  of  the  court 
the  defendant  by  his  counsel  excepts,  and  prays  the  court  to  sign  the  same,  that  it  may  become 
a  part  of  the  record,  and  it  is  done  accordingly  in  open  court,  October  11,  1847."  'i'hen  followed 
the  signatures  and  seats  of  (he  judges:  Held,  that  this  wa<;  a  sufficient  bill  of  exceptions. 
Acheson  v,  Sutliff,  18  O.  122. 

Refusing  to  grant  a  non-suit  no  ground  of  reversal,  unless  the  bill  of  exceptions  contains  all 
the  testimony.     Pagers  v.  Dickey,  17  O.  439. 

If  the  bill  be  signed  by  a  majority  of  the  court  it  is  sufficient.     Bascom  v.  Parrtsk,  18  O.  266. 

Where  a  record  is  offered  as  a  bar,  and  the  court  hold  that  it  is  not  a  bar,  it  is  necessary,  in 
•rder  to  present  the  question  to  a  court  of  error,  that  a  bill  of  exceptions  be  taken.  Myers 
▼.  Mtwre,  19  O.  136. 

Failure  to  instruct  is  not  a  ground  of  reversal^  unless  there  was  a  request.  Jones  v.  State,  20 
O.  34.    See  15  O.  123. 

As  to  exception  for  granting  a  new  trial,  see  Spafford\.  Bradley,  ^O.  74;  Pendleton,  e^., 
R.  Co.  v.  Stallman,  22  O.  S.  I ;  Smith  v.  Board  o/  Ed.,  27  O.  S.  44. 

The  court  has  power  to  correct  bills  of  exceptions  at  anv  time.     Ash  v.  Marlow,  20  O.  119. 

Exception  to  the  exclusion  of  evidence  will  not  be  regarded,  unless  the  evidence  is  set  forth 
in  the  bill.     Palmer  v.  Yarrington,  1  O.  S.  253. 

An  objection  that  counsel  was  not  permiacd  to  read  to  the  jury  from  a  scientific  work,  will 
not  be  regarded,  unless  it  appear  from  the  bill  of  exceptions  that  the  passage  was  relevant,  or 
came  within  the  legitimate  scope  of  argument.     Leggy.  Drake,  1  O.  S.  286. 

Papers  not  Mt  out  in,  attached  to,  or  connected  with,  the  bill  of  exceptions,  will  not  be  regarded 
on  error.     Udells  v.  Martin,  I  O.  S.  386 ;  Busby  v.  Finn,  \  O.  S.  409.     See  7  O.  S.  22. 

Where  the  journal  entry  shows  a  substantial  finding  of  the  issue  for  the  plaintiff,  but  it  is  pre> 
ceded  by  a  contradictory  statement  of  reasons,  the  same  not  having  been  requested  nvith  a  view 
of  excepting,  and  there  being  no  exception,  the  statement  is  not  a  ground  of  reversal.  Franks 
V.  State,  12  O.  S.  I. 

Judgement  will  not  be  reversed  for  alleged  error  in  overruling  exceptions  to  depositions,  unless 
it  appear  by  bill  of  exceptions,  or  otherwise,  that  the  facu  upon  whicn  the  exceptions  are  predi- 
cated  exist.     Shamokin  Bank  v.  Street,  16  O.  S.  1. 

The  evidence  set  forth  in  a  bill  of  exceptions  will  not  be  examined  for  the  purpose  of  deter- 
mining whether  it  is  against  the  weight  of  evidence,  where  there  was  no  motion  for  a  new  trial. 
Kepner  v.  Snively,  19  O.  296 ;  Wes^ail  v.  Dungan,  Ide  v.  Churchill,  14  O.  S.  276,  872;  and  see 
17  O.  S.  134.  449. 

But  such  motion  is  not  necessary  where  the  error  relied  on  is  not  of  that  character.  EafP  ▼. 
Pittsburg,  etc.,  K.  Co,,  12  O.  S.  621. 

Under  the  code  of  civil  procedure,  previous  to  the  passage  of  the  act  of  1868,  the  fact  that 
the  verdict  was  against  the  weight  of  evidence  was  not  ground  of  reversal.  House  v.  Elliott,  6 
O.  S.  4tf7 ;  and  see  17  O.  S.  451.  But  this  was  changed  by  the  act  of  1858,  and  that  act,  in  this 
respect,  is  incorporated  in  this  revision,  J  5301. 

Whas  the  question  was  whether  the  cour^  erred  in  finding  that  the  plaintiff  had  no  authoritr 
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§§629&-5300. EXCEPTIONS.  Tit.  I,  Div.  3,  Ch.  4 

Sec.  6298.     The  party  objecting  to  the  decision  must  except  at  wh««c.ptioo. 
tfte  time  the  decision  is  made,  and  time  may  be  given  to  reduce  the  "T  *!?  "J?"   . 
exception  to  writing,  but  not  more  than  thirty  days  beyond  the  term  at  wridng."'""" 
which  the  verdict  of  the  jury  is  rendered,  or  the  cause  is  decided  when  *?•  '^  "■  *^  = »" 
tried  to  the  court     [March  ii,  1887:  84  v.  69.]  '' 

Sec.  5299.  No  particular  form  of  exception  is  required;  and  the  How  excep.i<,« 
e.\ception  must  be  stated,  with  the  facts,  or  so  much  of  the  evidence  """" '"  '""•<'• 
as  is  necessary  to  explain  it,  and  no  more,  and  the  whole  as  briefly  as 

possible.       [51  V.   57,  §   292.1  8.AC1028. 

Sec.  5300.     When  the  decision  objected  to  is  entered  on  the  record.  How  u.k«  wh«, 
and  the  grounds  of  objection  appear  in  the  entry,  the  exception  may  be  f""^"  »pp«"  »f 
taken  by  the  party  causing  to  be  noted  at  the  end  of  the  entry  that  he  "~'"'' 

excepts.       [51  V.  57,  §  293.]  R.4C.10W. 

to  make  the  contract  fiued  on,  and  the  bill  of  exceptions  only  set  forth  the  evidence  tending  to 
prove  the  authority,  and  did  not  show  whether  there  wasor'was  not  evidence  tending  to  itsdis- 
proof,  no  ground  of  reversal  is  shown.     Farmen'  CclUge  v.  Butler,  18  O.  S,  418 

Where  the  ground  of  reversal  Is  that  the  verdict  is  not  sustained  by  the  evidence,  it  must 
affirmatively  appear  from  the  record  that  the  bill  of  exceptions  cont.iins  all  the  evidence.  Ilall 
v.  Rted.  17  O.  498;  Coil  v.  Wttlit,  18  O.  28  ;  Hicks  v.  Person,  I'l  ().  42C:  Wilson  v.  Slate,  Wal- 
kers. Devlin,  2  O.  S.  »19,  .W3;  Voumant  v.  Catdjoetl,  Eastman  v.  Uirht,  40.  S  "I,  l.W-  Cant- 
melt  V.  StaU,  18  O.  S.  477 ;  Pittsburg,  etc.,  R.  Co.  v.  Probst,  :iO  O.  S.  KW ;  and  see  12  O.  S.  102. 

In  a  proceeding,  a  complaint  of  an  admistrator,  against  one  .suspected  of  having  embezzled  the 
effects  of  the  estate,  the  written  examinations  in  the  probate  court  are  a  part  of  the  record,  and 
should  be  regarded  by  a  reviewing  court  without   a  bill  of  exceptions.     Houell  v.  Fry,  19  O. 

Where  evidence  which  was  excepted  to  was  improperly  admitted,  and  all  the  evidence  is  not 
set  forth  in  the  bill  of  exceptions,  nor  all  the  facts  which  the  evidence  tended  to  prove,  the 
judgment  should  be  reversed.     Taylor  \.  Boggs,  20  O.  S.  517;  Baldmin  v.  Bank  o/  Massilon, 

Affidavits  which  had  been  used  on  the  hearing  of  a  motion  were  copied  into  the  record,  but  no 
bill  of  exceptions  was  taken  :  Held,  that  the  affidavits  could  not  be  regarded  on  error.  Sleet  v. 
Williams,  21  O.  S.  «i;  Gamerr.  White,  23  O.  S.  19J;  Sckultz  v.  State,  82  O.  S.  276. 

Under  section  5207,  a  bill  of  exceptions  is  unnecessary.     Bromn  v.  Mott,  22  O.  S.  149. 

An  application  for  mandamus  to  compel  a  judge  to  sign  a  bill  of  exceptions,  should  be  accom- 
panied-by  ihe  bill  which  was  tendered ;  and  where  the  answer  shows  the  defendant  is  willing  to 
sign  a  true  bill,  but  denies  that  the  bill  prcsenlcd  is  true,  the  writ  will  be  refused.  Atkinsv. 
Todd,  4  O.  a5I :  Creagcr  v.  Meeker,  22  O.  S.  207. 

If  the  objection  that  the  court  delivered  tcthe  jury  manuscript  instructions,  without  reading 
them  to  the  jury,  is  available  at  all,  exception  must  be  taken  at  the  lime.  Little  M.  R.  Co.  » 
Watkbum,  22  O.  S.  S24. 

Vfhether  the  report  of  a  referee  shall  be  recommitted  to  him  to  enable  a  party  to  except,  or  for 
like  purpose,  is  discretionary.  Averill  Coal  &•  Oil  Co.  v.  yemer,  22  O.  S.  372 :  Cincinnati  v 
Cameron,  33  O.  S.  836.  ' 

Where  an  exception  is  taken  to  the  ruling  of  the  court  in  rejecting  testimony,  it  is  not  neces 
lary  to  set  forth  such  testimony ;  it  will  be  sufficient  to  state  the  facts  which  such  testimony 
tended  to  prove.  Himrod  Furnance  Co.  v.  Clet'eland  &*  M.  R.  Co.,  22  O.  S.  451.  But,  it  seems, 
even  that  IS  unnecessary  wheie  the  error  consists  in  excluding  a  competent  witness.  Hollistei 
V.  Rexnor,  9  O.  S.  1  ;  though  see  Armstrong  v.  Clark,  17  O.  496 ;  14  O.  461-467 ;  9  O.  S.  S97.  399' 
II  O.  S.  114;  2  0.  S.  569, 

Where  a  judgment  is  rendered  upon  a  special  finding  of  facts,  and  a  motion  for  a  new  trial, 
predicated  on  ine  ground  that  the  rinding  is  contrary  to  law  and  the  evidence,  is  made  and  over* 
ruled,  but  no  bill  of  exception  setting  forth  the  evidence  is  taken,  and  the  judgment  is  sub* 
sequently  reversed  on  error,  the  finding  of  the  court,  although  it  sets  forth  in  detail  all  the  facts 
proved  upon  the  trial,  can  not  be  regarded  as  such  bill  of  exceptions;  and  hence  it  is  not  error 
for  the  reviewing  court  to  render  final  judgment  upon  the  finding,  instead  of  remanding  the 
cause  for  re-trial.     Shinkle  v.  Bank  of  Ripley,  22  O.  S.  516. 

Neither  affidavit  filed  in  the  cause,  the  certificate  of  the  clerk,  nor  the  agreed  statement  ot 
counsel,  can  be  made  to  supply  a  bill  of  exceptions ;  and  when  matter  is  sought  to  be  brought 
into  the  record  by  such  means,  it  will,  on  error,  be  disregarded.  Young  v.  State,  Zi  O.  S.  577. 
But  see  McCannigle  v.  Arthur,  27  O.  S.  231. 

Exceptions  taken  to  a  general  charge  will  not  be  regarded  on  error,  unless  th:  part  objected 
to,  or  the  ground  of  objection,  be  pointed  out  at  the  time.  Adams  v.  State,  25  O.  S.  534  ;  Powers 
V.  Hasleton,  etc.,  R.  Co.,  33  O.  S.  429. 

The  provisions  providing  for  exceptions  have  no  application  to  final  judgments  or  orders.  , 

Justice  v.  Lowe,  2B  O.  S.  372 ;  Commercial  Dank  v.  Buckingham,  12  O.  S.  402. 

In  order  to  constitute  a  bill  part  of  the  record,  its  allowance  and  execution  should  be  shown 
by  the  journal.  Burke  v.  Pittsburgh,  etc.,  R.  Co.,  26  O.  S.  643;  //illy.  Bassett,  27  O.  S,  507; 
Baldwin  v.  State,  6  O.  15;  Acheson  v.  West.  Reserze  Bank,  8  O.  117. 

A  bill  signed  by  two  judges  will  be  sufficient,  althdugh  the  record  does  not  show  they  were 
present  at  the  trial.     Wilson  v.  Giddings,  28  O.  S.  554. 

Objection  that  jury  not  properly  sworn  is  of  no  avail  where  neither  the  bill  of  exceptions  nor 
the  lecord  shows  the  form  of  oath.     Bartlett  v.  Stale,  28  O.  S.  669. 

If  a  party  rely  for  reversal  on  a  misdirection  to  the  jury,  his  exception  must  be  taken  as  provided 
in  this  chapter.  Kline  v.  Wynne,  10  O.  S.  223 ;  Adams  v.  State,  25  C.  S.  584 ;  Marietta,  etc.,  R. 
Co.  r.  Strader.  29  O.  S.  448. 

Where  the  bill  of  exceptions  contains  the  charge  as  well  as  all  the  evidence,  the  court  will  look 
to  the  charge,  in  connection  with  the  evidence,  to  determine  whether  substantial  justice  has 
bee.*  dune«  or  a  new  trial  should  be  granted,  /b,;  Pittsburgh,  etc.,  R.  Co.  v.  Porter,  32  O.  S.  3i28 ; 
Baker  v.  Pendergasl.  32  O.  S.  4»4. 

A  special  exception  to  the  charge  is  not  in  all  cases  necessary,  before  a  reviewing  court  wilt 
look  to  the  charge  and  reverse  the  judgment.     Weybrifhl  v.  Fleming,  40  O.  S.  52. 

Where  the  bill  ^exceptions  was  taken  after  the  trial  term,  upon  the  overruling  of  a  motion 
for  a  new  trial,  the  judgment  will  not  be  reversed  for  errors  occuring  at  the  triaL  unless  it 
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§§  6301-5302. 


When  bill  of  Sec.  5301.     When  the  decision  is  not  entered  on  the  record,  or 

bTprttMtedfoJ    grounds  of  objection  do  not  sufficiently  appear  in  the  entry,  or  the  ex- 
aUowance.  ccption  is  to  the  Opinion  of  the  court  on  a  motion  to  direct  a  non-suit, 

Am.,  etc.;  lee  Sup-j^  atTest  the  testimony  from  the  jury,  or  for  a  new  trial  for  misdirec- 
tion by  the  court  to  the  jury,  or  because  the  verdict,  or  if  a  jury  is 
waived,  the  finding  of  the  court  is  against  the  law  and  the  evidence,  or 
the  omission  or  rejection  of  evidence,  the  party  excepting*  must  re- 
duce his  exceptions  to  writing,  and  present  the  same  to  the  trial  judge 
or  judges  for  allowance,  within  thirty  (30)  days  from  the  end  of  the 
term  at  which  the  verdict  is  rendered  or  the  finding  of  the  court  is 
incaseofabscDce  made;  provided,  further,  that  in  case  the  trial  judge  or  judges  be  ab- 
of  trial  juc^ge  or  ge^t  from  the  district  when  such  bill  of  exceptions  is  so  prepared  for 
allowance,  then  the  same  may  be  deposited  with  the  clerk  of  the  court 
for  the  examination  and  allowance  of  such  trial  judge  or  judges,  who 
shall  be  required  to  sign  and  seal  said  bill  of  exceptions  on  or  before 
the  first  day  of  the  next  ensuing  term  of  court  [^Aprii  11,  1888;  85 
V.  181.] 

Sec.  5302.     If  the  exception  be  true,  or,  if  it  be  not  true,  then 
after  it  is  corrected,  the  trial  judge,  or  a  majority  of  the  judges  com- 
Sup.posing  the  court,  must  allow  and  sign  it  before  the  case  proceeds,  or, 
See  AppMidix.      if  the  party  consents,  within  thirty  days  after  the  term,  or,  in  case  of 
the  absence  of  the  trial  judge  or  judges  from  the  district,  as  provided 


Judges. 


Hme  of  its  allow- 
ance and  signing ; 
filing  and  record. 
Am.,  etc.; 


^'.^■ 


appear  from  the  whole  record  that  the  verdict  was  contrary  to  law  or  the  evidence.  Musser  v. 
Citase,  29  O.  S.  577  ;  Dayton  v.  Hinsey.  32  O.  S.  208  ;  Estahrook  v.  Gebhart,  T2  O.  S.  415. 

On  petition  in  error  to  reverse  an  order  of  court  confirming  a  sale  on  execution,  it  cannot  be 
assigned  for  error  that  the  court's  findings  of  fact  were  contrary  to  evidence.  The  return  of  the 
sheriff  \%  ^rima  facie  evidence  of  the  amotint  and  nature  of  the  appraisement ;  and  the  copy  of 
the  appraisement  deposited  with  the  clerk  can  not  be  considered  by  the  reviewing  court  unless 
embodied  in  a  bill  of  exceptions.      Wils<^n  v.  Scoii,  29  O.  S.  6.16. 

Where  a  jury  is  waived,  and  issues  of  fact  are  submitted  to  the  court,  with  a  request  to  have 
conclusions  of  fact  found  separately  from  the  conclusions  of  law,  a  question  as  10  the  sufhciency 
of  the  evidence  upon  which  6ndings  of  fact  were  made  by  the  court,  can  only  be  raised  by  a  bill 
of  exceptions.     Ralston  v.  Kohl,  SO  O.  S.  92. 

Allegations  of  fact,  made  in  a  motion  for  a  new  trial,  not  supported  by  the  record,  nor  made 
part  thereof  by  bill  of  exceptions,  can  not  be  considered  upon  proceedings  in  error.  Wagoner -v. 
State,  30  O.  S.  575. 

A  petition  in  error  to  reverse  the  final  judgment  in  an  action  brings  before  the  reviewing  court 
the  whole  record  of  the  cause;  and  where,  pending  the  proceeding  in  error,  the  court  whose 
jndgment  is  under  review  makes  an  erroneous  order,  striking  the  bill  of  exceptions  on  which 
the  proceeding  in  error  if.  founded  from  the  record,  such  order  may  be  reviewed  in  the  pending 
proceeding,  and  the  filing  of  an  independent  petition  in  error  to  reverse  such  order  ought  not 
to  be  allowed.     Potter  v.  Myers,  31  O.  S.  103. 

Where  parties  have  consented  to  an  entry  on  the  journal,  during  the  term,  showing  that  a  bill 
of  exceptions  was  duly  perfected,  tTiey  will  be  estopped  from  afterwaro  showing  that  the  journal 
entry  is  untrue,     /fi. 

If  the  bill  of  exceptions  is  perfected  in  other  respects,  the  mere  omission  to  file  it  with  the  clerk 
during  the  term  will  not  invalidate  it.  When  duly  perfected  and  ordered  to  be  made  part  of  the 
record,  the  bill  of  exceptions  is,  in  law,  to  be  regarded  as  part  of  the  record,  whether  it  comes 
into  the  actual  possession  of  tht.  clerk  during  the  term  or  not.     Ji,. 

An  exce;>'^ion  to  the  charge  of  the  court  can  not  be  saved,  so  as  to  make  it  reviewable  on  error, 
by  merely  making  the  charge  and  exception  a  part  of  the  journal  entry  in  the  case.  J'e/tett  v. 
yan  Fleet,  31  O.  S.  536.  Nor  unless  made  part  of  the  record  by  bill  of  exceptions.  Hallam  v. 
Jacks,  11  O.  S.  692. 

The  opinion  of  the  court  in  deciding  a  case,  in  which  the  facts  and  law  are  stated  generally^ 
or  blended,  can  not,  by  bill  of  exceptions,  be  made  a  subsiiiutc  for  the  finding  whicn  may  be 
required  under  section  5205.  Empire  Transportation  Co.  v.  Ulanchani,  31  O.  S.  G50;  Sanderson 
v.  Iron  and  Nail  Co.,  34  O.  S.  442. 

Where  the  admission  of  testimony  is  the  error  relied  on,  the  bill  of  exceptions  must  be  filed  ai 
the  trial  term.  Estabrook  v.  Gehhart,  .32  O.  S.  415  •  and  see  29  O.  S.  577  ;  32  O.  S.  258 ;  19  O. 
426;  10.  S.  409;  6  O.  S.  12;  10  O.  S.  223.  But  where  the  error  is  in  the  charge,  it  was  other- 
wise.    Coleman  v.  Ed%vards,h  O.  S.  51,  though  see  Morgan  v.  Boyd,  13  O.  S.  271. 

In  order  to  review  a  decision  on  a  question  of  homestead,  the  bill  of  exceptions  must  set  forth 
the  evidence.    Jackson  v.  Reid,  32  O.  S.  443. 

Refusal  to  charge  as  requested  in  a  series  of  propositions,  some  of  which  are  not  !aw,  is  not 
error ;  so.  a  general  exception  to  such  refusal  is  insufficient.  Western  Ins,  Co.  v.  Tobin,  32  O. 
S.  77 ;  Everett  v.  Sumner,  32  O.  S.  562. 

When  a  question  to  a  witness  is  overrulad,  error  wilt  not  lie  unless  the  exception  shows  what 
It  was  proposed  to  prove.  Neff  v.  Cincinnati,  32  O.  S.  215 ;  Hamilton  v.  State,  34  O.  S.  82 ; 
Powers  v.  Hatleton,  etc.,  R.  Co.  33  O.  S  429. 

Although  a  bill  of  exceptions  states  that  it  contains  all  the  evidence,  yet  if  it  appears  from  it 
that  material  evidence  or  documents  referred  to  therein  are  omitted,  the  judgment  will  not  be 
reversed  on  the  ground  that  the  verdict  is  against  the  evidence.  Armledery.  Lieberman,  33  O. 
S.  77. 

A  court,  after  reading  a  written  charge  to  the  jury,  added  a  remark  not  in  writing,  which,  as 
soon  as  the  jury  had  retired,  was  excepted  to.  because  not  in  writing,  whereupon  the  court 
immediately  recalled  the  jury,  and  addod  the  remark  in  writing  10  the  charge^and  read  it  to  the 
|ury :  Held,  that  no  ground  of  reversal  was  shown.     Powers  v.  Railway  Co.,si  O.  S.  429- 

There  is  no  authority  for  taking  a  bill  of  exceptions  under  sections  93,  96,  97,  relating  to  fugi- 
tives from  justice.     Sheldon  v.  McKnigkt,  34  O.  S.  316. 
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in  the  preceding  section,  then  on  or  before  the  first  day  of  the  next 
ensuing  term.  The  bill  of  exceptions  shall  be  filed  with  the  pleadings, 
and,  if  the  party  request  it,  made  part  of  the  records  [record  ?]  but  not 
spread  upon  the  journal;  and  if  it  is  to  be  signed  after  the  term,  the 
journal  must  be  kept  open  and  the  allowance  and  signing  thereof  en- 
tered thereon  as  of  the  term.     \April  ii,  i888:  85  v.  182.] 

Sec.  5303.     No  exception  shall  be  regarded  unless  it  is  material,  immaterial  eict^ 
and  prejudicial  to  the  substantial  rights  of  the  party  excepting.     [51  v.  "°"'' 

57,  §295j  ■  ^*'-'*^- 

Sec.  5304.     Exceptions  taken  to  the  decision  of  a  court  of  record  when  exceptio»i 
may,  by  leave  of  such  court,  be  withdrawn  from  the  files  by  the  party  ^^l^^  *"'" 
taking  the  same,  at  any  time  before  proceedings  in  error  are  commenced, 
and  before  the  exceptions  are  recorded.     [51  v.  57,  §  296.]  s,  *  c.  loso. 


CHAPTER  5. 


NEW   TRIAL. 


Section 

5308.  How  to  be  made. 

5309.  How  ^nd  when  to  be  made  after   the 

term. 


be  granted. 


Section 

5305.  For   what  causes  a    new    trial    may   be 

eranted. 
S!<06.  When  new  trial  will  not  be  granted. 
5307.  When  application  must  be  made. 

Sec.  5305.     A  new  trial  is  a  re-examination,  in  the  same  court,  of  For  what  causes 
an  issue  of  fact,  after  a  verdict  by  a  jury,  a  report  of  a  referee  or  mas-  ?  "■="  '"^i  "■*' 
ter,   or  a  decision  by  the  court;   and  the  former  verdict,  report,  or 
decision,  shall  be  vacated,  and  a  new  trial  granted,  on  the  application 
of  the  i>arty  aggrieved,  for  any  of  the  following  causes  affecting  materi- 
ally the  substantial  rights  of  such  party : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  referee,  mas- 
ter, or  prevailing  party,  or  any  order  of  the  court  or  referee,  or  abuse 
of  discretion,  by  which  the  party  was  prevented  from  having  a  fair  trial. 

2.  Misconduct  of  the  jury  or  prevailing  party. 


-M 


i  5305.     1.  A  payment  made  after  the  issuance  of  an  execution,  to  prevent  a  levy  upon  or  a 
sale  of  the  property  of  the  defendant  in   execution,  is  not  such  a  voluntary  }>ayment  as^will    M«  4BP«»d"- 


preclude  the  party  paying  from  setting  aside  the  judgment  for  irregularity. 
V.  Doty,  9  O.  S.  50V 


knox  Co.  Bank 


2.  The  separation  of  a  juror  from  his  fellows  after  final  submission,  in  a  criminal  case,  for  the 
purpose  of  obtaining  and  drinking  intoxicating  liquors,  where  not  explained  or  shown  to  be 
excusable,  will  entitle  the  prisoner  to  a  new  trial.     Wets  v.  State,  22  O.  S.  486. 

The  mere  fact  that  a  juror  in  a  civil  case  drank  intoxicating  liquor  during  an  adjournment 
of  the  court  while  the  trial  was  in  progress,  is  not  a  sufficient  reason  for  granting  a  new  trial, 
unless  there  be  reason  to  suspect  it  may  have  some  influence  on  ihe  final  result  of  the  case. 
Pittsbtirg  C.  *•  St.  L.  R.  Co.  v.  Porter,  32  O.  S.  328. 

In  a  civil  case,  the  misbehavior  of  jurors  which  would  render  it  necessary  to  disturb  the  vcrdici, 
should  be  of  such  a  character  as  to  evince  bad  intention ;  and  if  they  separate,  after  acrceing 
upon  a  verdict,  without  leave,  it  is  no  ground  for  a  new  trial.     Wright  v.  BurclifieU.  ?,  O.  TiS. 

A  separation  of  the  jurors,  after  the  jury  has  retired  to  the  jurv  room  to  consider  of  trie  ver- 
dict, induced  by  a  sudden  'alarm  of  fire  in  the  near  vicinity  of  the  jury  room,  is  not,  of  "tself; 
such  misconduct  as  will  vitiate  the  verdict  made  on   reassembling.     Armleder  v.  Lteberman,  33 

it  is  no  cause  for  setting  aside  a  verdict,  that  when  agreed  upon  it  is  written  and  sealed,  .->nd 
the  jury  separate,  if  afterward  they  come  into  court  and  report  the  sealed  verdict.  But  if.  after 
having  agreed  and  put  their  verdict  under  seal,  they  separate,  and  subsequently  meet  and  change 
such  verdict,  it  could  not,  with  propriety,  lay  the  foundation  of  a  judgment.  Such  conduct 
would  constitute  that  degree  of  misbehavior  for  which  a  verdict  ought  to  beset  aside.  Sutbffy. 
Gilbert,  8  O.  405. 408.  .  ,        .^  j  l  r       j 

When  it  appears  that  a  fair  trial,  by  an  impartial  jury,  has  been  prevented  by  any  fraud  or 
imposition,  that  was  unknown  to  the  party  injured  thereby,  and  that  could  not  have  been  pre. 
vented  by  proper  vigilance  on  his  part,  the  court  will  set  aside  the  verdict  and  grant  a  new  trial. 
//arwardv.  CalAoun.iO.S.te*.  ,  ^.  ... 

(Conversations  by  the  jury  with  others  after  their  retirement,  in  regard  to  any  subject  of  their 
deliberations,  before  verdict,  is,  in  a  case  of  the  least  doubt,  good  cause  for  setting  aside  their 
verdict,     /'iirr.'r  v.  5/«/*,  2  O.  S.  64.  ,    ,         ,   ,  .     ■     a        . 

Where  the  jury,  in  a  criminal  case,  without  knowledge  of  the  court  or  prisoner,  obtained  part 
of  the  charge  of  the  court,  as  printed  in  a  newspaper,  and  used  the  same  to  guide  their  delib- 
erations, though  the  charge  thus  published  was  accurale,  the  verdict  ought  to  be  set  aside.     /*. 

Improper  and  officious  interference  of  the  officer  in  chariie  of  a  jury  is  not  ground  for  a  new 
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3.  Accident  or  surprise,  which  ordinary  prudence  could  not  have 
guarded  against.  ^ 

4.  Exces-sive  damages,  ap[)earing  to  have  been  given  under  the 
influence  of  passion  or  prejudice. 

5.  Error  in  the  assessment  of  the  amount  of  recovery,  whether  too 
large,  or  too  small,  when  the  action  is  upon  a  contract,  or  for  the  injury 
or  detention  of  properly.  n 

6..  That  the  verdict,  report,  or  decision  is  not  sustained  by  sufiScient 
evidence,  or  is  contrary  to  law. 

7.  Newly  discovered  evidence,  material  for  the  party  applying, 
which  he  could  not,  with  reasonable  diligence,  have  discovered,  and 

fl.JC.lWft.        produced  at  the  trial. 

8.  Error  of  law  occurring  at  the  trial,  and  excepted  to  by  the  party 
making  the  application.     [51  v.  57,  §  297.J 

trial,  unless  such  conduct  led  to  misbehavior  on  the  part  of  the  jury.  HuUt  v.  Bamttt,  10 
U.4S9. 

A  new  trial  will  not  be  granted  because  a  paper  containing  a  computation  of  interest  by  the 
plaintiff  went  to  the  jury  with  the  papers,  when  it  does  not  appear  by  whom  it  was  given  to  the 
jury,  and  where  no  fraudulent  intent  is  shown.      Tracy y ,^Card,  2  O.  S.  481. 

If  a  juror  not  having  the  (qualifications  of  an  efector  is  retained  upon  the  panel,  without  the 
knowledge  of  the  party  or  his  counsel,  and  after  reasonable  diligence  used  to  ascertain  the  fact 
.  when  the  jury  is  impaneled,  a  new  trial  will  be  granted.     Eastman  v.  Height,  4  O.  S.  106. 

Testimony  will  not  be  received  to  impeach  the  verdict  by  showing  misconduct  or  misbehavior 
on  the  part  of  the  jury.    Huitt  v.  Bnmtti^  supra, 
/  Affidavits  of  jurors,  stating  that  they  misunderstood  the  charge  of  the  court,  wHl  not  be 

received  on  motion  to  set  aside  the  verdict.     Hotman  v.  RietdUt  8  O.  S.  384. 

5.  Surprise  to  a  party,  arising  from  the  unexpected  statements  of  a  witness,  who  had  been 
twice  before  examined  in  the  case  without  disclosing  the  facts  to  which  he  now  testi&es,  docs 
not  lay  a  sufhcient  ground  for  a  new  trial,  when  the  verdict  is  justified  by  the  other  evidence 
in  the  case,  and  substantial  justice  is  done.     Stitts  v.  Mc Kibhen,  2  O.  S.  588. 

If  this  ground  is  ever  siiflicient,  it  can  only  be  when  such  new  matter  constitutes  the  turning 
point  in  the  case,  and  without  which  the  party  moving  would  be  entitled  to  the  verdict.     lb, 
\  A  motion  for  a  new  trial  on  the  ground  that  counsel  were  led  by  a  misapprehension  of  the  law 

to  abstain  from  offering  evidence  pertinent  to  the  issues  made  therein,  is  addressed  to  the  sound 
discretion  of  the  court,  under  all  the  circumstances  of  the  case ;  and  its  action  thereon  is  not 
subject  to  review,  upon  error.     Ferguson  v.  Giibert,  16  O.  S.  88. 

4.  A  party  in  whose  favor  an  excessive  amount  is  found  may  remit  the  excess,  and  the  motion 
for  a  new  trial  on  that  ground  will  then  be  overruled.  Durrrltv.  Boyd,  9  O.  S.  73;  AvtriU 
Coal  Si'  Oil  Co,  v.  Fsmer,  22  O,  S,  372 ;  PenilUton  St.  R.  Co.  v.  Rahman,  22  O.  S.  446 ;  Doolit- 
Ht  V.  Chamberlain,  7  O.  S.  299:  /.ear  v.  Mc Milieu,  17  O.  S.  464;  Doty  v.  Rigour,  9  O.  S.  626. 

In  an  action  of  slander,  the  verdict  should  not  be  set  aside  unless  the  amount  of  damages  is 
so  flagrantly  outrageous  and  extravagant  as  to  show  that  the  jury  acted  corruptly,  or  under 
the  influence  of  passion,  partiality,  or  prejudice.     Simpson  v.  Pitman,  13  O.  365. 

Nor,  in  a  libel  case,  unless  the  damages  are  so  gross  as  to  convince  the  court  that  the  jury 
acted  from  corruption,  mistake,  undue  bias,  or  some  improper  influence.  Fisher  v.  Patterson, 
14  O.  4U, 

The  verdict,  in  an  action  for  injuries  sustained  by  a  wife,  under  section  seven  of  the  act  of 
1854  (5'Z  V.  I.t3),  should  not  be  set  aside  on  the  ground  that  the  damages  are  excessive,  unless  the 
court  is  satisfied  that  the  jury  abused  its  discretion.     Schneider  v.  Nosier,  21  O.  S.  98. 

A  corporation,  by  the  malicious  misconduct  of  its  agents  or  servants  acting  within  the  scope  of 
their  employment,  may  render  itself  liable  to  exemplary  or  punitive  damages ;  but  this  doctrine 
is  capable  of  great  practical  abuse,  and  where  a  verdict,  in  such  case,  is  obviously  exorbitant,  it 
should  be  set  aside,  and  a  new  trial  awarded.     P.    Ft.  II',  &>  C,  R.  Co.  v.  Slusser,  19  O.  S.  157. 

6.  See  Insurance  Co.  v.  Sut/hin.  35  O.  S.  SCO. 

C.  A  mere  difference  of  opinion  between  the  court  and  jury  does  not  warrant  the  former  in 
setting  aside  the  finding  of  the  latter.  That  would  be,  in  effect,  to  abolish  the  institution  of 
juries,  and  substitute  the  court  to  try  all  questions  of  fact.  It  must  be  clear  that  the  j«ry  ha* 
erred  before  a  new  trial  will  be  granted  on  the  ground  that  the  verdict  is  against  the  weight  of 
evidence,  or  unsupported  by  it.  McGatrich  v.  Il'ason,  4  O.  S.  666;  French  v.  Mi/lard,  2  O.  S. 
44,  .W;  Muhlenburg  v.  Florence,  5  O.  245;  Lemis  v.  Bank  of  Kentucky,  12  O.  132,  151 ;  Webb 
V.  Prot.  Ins.  Co.,  G  O.  456;  Aiernathf  v.  IVayne  Co.  Br.  Bauk,  a  O.  S.  266. 

A  new  trial  is  only  granted  when  injustice  has  been  done  by  the  verdict,  and  there  isa  prob. 
ability  that  justice  will  be  done  on  re-trial.     Hinton  v.  McNeil,  5  <).  509,  513. 

A  judgment  will  not  be  reversed  because  the  verdict  is  contrary  to  the  evidence,  unless  it  is 
manifestly  so.     Breese  v.  State.  12  O..  S.  146.  .     ,  ...  j        . .  ..  .    i.    j. 

I.  When  the  motion  is  made  on  the  ground  of  newly  discovered  evidence,  it  must  be  dis- 
closed, and  the  inquiry  will  then  be  whether  the  legitimate  effect  of  such  evidence  would  be  to 
require  a  different  verdict.     Ludlom  v.  Park,  A  O.  T>. 

A  new  trial  should  not  be  granted  on  the  ground  of  newly  discovered  evidence  unless  the 
legitimate  effect  of  such  evidence,  when  considered  in  connection  with  that  produced  on  the 
tnaL  ought  to  have  resulted  in  a  different  xrdict  or  finding.  C,  C,  C.  b'  I.  R.  Co,  v.  Long, 
24  O.  S.  183.  .  .  ^  .        ,  .        J     . 

I  A  new  trial  will  not  be  granted  to  give  a  party  the  opportunity  of  introducing  cumulative 

testimony  merely,  or  to  give  him  the  opportunity  of  impeaching  the  witnesses  of  his  adversary. 
Reedy,  McGrew,^0,ZVi\  Perrini.  Prot.  Us.  Co.,\\0.\k;. 

The  refusal  of  the  common  pleas  to  grant  a  new  trial  on  the  ground  of  newly  discovered 
evidence  which  was  merely  cumulative,  is  not  ground  for  a  reversal  of  the  judgment  of  that 
court  on  error.     Loeffner  v.  State,  10  O.  S.  598. 

And  see  Moore  v.  Coates,  35  O.  S.  177. 

8.  A  court  is  not  authorised  to  grant  a  new  trial  for  the  cause  of  error  of  law  occurring  at  the 
trial,  unless  the  decision  of  the  court  upon  the  matter  of  law  was  excepted  to  By  the  party 
making  the  application  at  the  time  the  decision  was  made.     Kline  v.  Wynne,  10  O.  S.  228. 

The  refusal  of  a  new  trial,  where  no  reasons  for  the  new  trial  are  alleged  in  the  motion  there* 
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§§  530&-5309.  NEW  TRIAL.  TU.  I,  Dio.  3,  Ch.  5. 


Sec  5306.     A  new  trial  shall  not  be  granted  on  account  of  the  ^, 
smallness  of  damages,  in  an  action  for  an  injury  to  the  person  or  repu-  ^n  n"o"bc '"'"' 
tation,  nor  in  any  other  action  where  the  damages  equal  the  actual  e''*'"^^ 
pecuniary  injury  sustained.     [51  v.  57,  §  298.]  8.AC.1032. 

Sec.  5307.    The  application  for  a  new  trial  must  be  made  at  the  ^^^^  ^    \\c!Ltio» 
term  the  verdict,  report,  or  decision  is  rendered ;  and,  except  for  the  must"be^m''ade*  °* 
cause  of  newly  discovered  evidence,  material  for  the  party  applying, 
which  he  could  not  with  reasonable  diligence  have  discovered,  and  pro- 
duced at  the  trial,  shall  be  made  within  three  days  after  the  verdict  or 
decision  is  rendered,  unless  such  party  is  unavoidably  prevented  from  *•  *  *" •  '•"'*• 
filing  the  same  within  such  time.     [51  v.  57,  §  299.]  -    n 

Sec.  5308.     The  application   must  be  "made  by  motion,  upon  Appii^tion  for 
written  grounds,  filed  at  the  time  of  making  the  motion ;  the  causes  "«»' '"»'  '■  '>°»' 
enumerated  in  subdivisions  two,   three,  and  seven,  of  section  five  °*^"^ 
thousand  three  hundred  and  five,  must  be  sustained   by  affidavits  or 
depositions,   showing  their  truth,   and   may  be  controverted  by  affi- 
davits or  depositions,  and  for  this  purpose  depositions  may  also  be 
taken  in  the  county  where  the  action  is  pending.     \March  9,  1880: 
77  V.  48-1 

Sec.  5309.     When  the  grounds  for  a  new  trial  could  not,  with  rea- 
sonable diligence,  have  been  discovered  before,  but  are  discovered  after.  How  .ma  when 
the  term  at  which  the  verdict,  report,  or   decision  was  rendered  or  ^^'j.^'ijfi""  )^^* 
made,  the  application  may  be  made  by  petition,  filed  as  in  other  cases,  «erm. 
not  later  than  the  second  term  after  the  discovery ;  whereupon  a  sum- 
mons shall  issue,  and  be  returnable  and  .served,  or  publication  made,  as 
prescribed  in  section  five  thousand  and  fifty ;  the  facts  stated  in  the  peti- 
tion shall  be  considered  as  denied  without  answer ;  if  the  service  be 
complete  in  vacation,  the  case  shall  be  heard  and  summarily  decided 
at  the  ensuing  term,*  and  if  in  term,  it  shall  be  heard  and  decided  after 
the  expiration  of  twenty  days  from  such  service ;  and  the  case  shall  be 
placed  on  the  trial  docket,  and  the  witnesses  shall  be  examined  in  open  t 

court,  or  their  depositions  taken,  as  in  other  cases;  but  no  such  peti- 
tion shall  be  filed  more  than  one  year  after  the  final  judgment  was  ren- 
dered.    [51  V.  57,  §  301.] 


S.  AC.  loss. 


for,  can  not  be  assigned  for  error.  Wttt/att  v.  Dungan,  14  O.  S.  276;  Huffman  v.  Gordtn.  16 
O.  S.  2tl. 

Where  substantia]  justice  is  done  by  a  verdict,  a  new  trial  will  not  be  granted  on  a  technical 
ground,  or  to  let  in  a  mere  technical  defense.  Buck  v.  Waddle,  1  O.  3S7 ;  Butk  v.  Crttchfitld, 
GO.  109. 

Where  from  the  whole  record,  the  court  isof  opinion  that  the  direction  of  thejudge  who  tried 
the  cause,  though  in  terms  correct,  might  still  have  been  misunderstood  by  the  jury,  a  new  trial 
should  be  awarded.     WJtUi  v.  Thomas,  12  O.  S.  312. 

If  the  coiit-t  in  its  charge  err  as  to  the  law,  and  it  could  have  made  no  difference  in  the  final 
decision  of  the  case,  it  is  not  sufficient  ground  to  grant  a  new  trial.  Courcierv.  Graham,  1  O. 
130,  349:  Xted  v.  McGrew,  5  O.  S.  376,  385. 

A  new  trial  will  not  be  granted  because  the  court  gave  a  wrong  reason  for  rightly  rejecting 
testimony^    Ludtow  v.  Park,  4  O.  5. 

If  the  ground  of  the  motion  is  that  improper  testimony  was  admitted,  such  fact  must  be  made 
distinctly  to  appear,  or  the  verdict  will  not  be  disturbed.     Heigkivay^  v.  PendUtoH,  15  O.  785. 

As  a  general  rule,  when  competent  evidence  has  been  rejected  which  would  conduce  to  prove 
the  issue,  a  new  trial  will  be  granted.     Hart  y.Johnxan,  6  O.  87. 

Where  improper  evidence  is  admitted,  and  of  that  character  which  might  have  influenced  the 
jury,  a  new  trial  will  be  granted.     Blackburn  v.  Blackburn,  B  O.  81,  84. 

A  new  trial  will  not  be  granted  because  improper  evidence  was  admitted,  when  it  was  merely 
cumulative,  and  when  the  jury  must  have  found  the  fact  as  they  did  without  it.  Allen  v.  Parish, 
30.107. 

The  ^ound,  set  forth  in  a  motion,  that  the  verdict  was  against  the  evidence,  does  not  embrace 
the  pomt  that  the  court  erred  in  the  admission  of  evidence.  Remington  v.  Harrington,  8  O. 
S07. 

See  notes  to  J2  5190,  6707. 

I  5307.    Where  the  record  shows  that  judgment  was  entered  «n  a  verdict,  and  before  a  motion   ^ .  . , 

to  set  aside  the  verdict  was  made,  and  it  not  appearing  that  the  motion  was  made  within  three   *'**  Appvudix. 
ixjt  after  verdict,  it  is  not  error  in  the  court  not  to  notice  the  motion,    tfarkward  v.  Doriai, 
n  O.  S.  637. 

i  6309.    See  note  to  J  5364.    See  Appendix. 
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JUDGMENT  IN  GENERAL. 


§6310. 


DIVISION  IV.    Judgment. 

CHAPTER  1.  Judgment  in  General. 

CHAPTER  2.  Judgment  upon  Failure  to  Answer. 

CHAPTER  3.  Judgment  by  Confession 

CHAPTER  4.  Manner  of  Giving  and  Entering  Judgment. 

CHAPTER  5.  Judgment  for  Costs,  and  its  Enforcement. 

CHAPTER  6.  New  Trial,  and  other  Relief  after  Judgment. 

CHAPTER  7.  Revivor  of,  and  New  Parties  to  Judgment. 


g.  A  C.  1048. 

;  What  is  a  judg- 
ment nnd  what 
an  order. 
8.  ft  C.  lOM. 


See  Appendix. 


CHAPTER  1. 

JUDGMENT    IN    GENERAL. 


Section 

5310.  What  \%  a  judgment,  and  what  an  order. 

5311.  Judgment  may  be  given  for  or  against  any 

party. 

5312.  And  against  defendants  at  different  times. 

5313.  The  court  may  dismiss  for  want  of  prose- 

cution. 

5314.  When  action  may  be  dismissed  without 

prejudice. 


Section 

5:{15.  When    defendant   may  have   his   claim 
adjudicated. 

5316.  Mortgaged  property  to  be  sold. 

5317.  Proceedings  wnen    mortgaged   property 

situate  tn  more  than  one  county. 
531S.  When  judgment  to  operate  as  a  convey^ 

ance. 
5319.  Judgment  agtflnst  married  woman. 


Sec.  5310.  A  judgment  is  the  final  determination  of  the  rights  of 
the  parties  in  action ;  and  a  direction  of  a  court  or  judge,  made  or 
entered  in  writing,  and  not  included  in  a  judgment,  is  an  order.    [51  v. 

57t  §§370>  509-]  See  Sup. 


^5310.  The  judgment  of  a  court  of  competent  jurisdiction,  however  informal,  irregular,  or 
summary,  is  valid  until  reversed,  and  can  not  be  questioned  collaterally.  Weyers.  Zane,  3  O. 
mr^\  liigfio'M  V.  Billow,  A  O.  KW ;  Bue/l  v.  Cross^  A  O.  327;  Dru^/ass  v.  McCoy,  5  O.  522; 
Fosifr\,  Dugau,  rtO.  107;  PiUshury  v.  Duean,  9  O.  117;  Dnrby  v.  Carsan^^  O.  14i);  Adtims 
V.  Jeffrirs,  VI  O.  253 ;  Paine  v.  MarelanJ,  15  O.  435 ;  Boiwell  v.  Sharp^  15  O.  447 ;  Cochran  v. 
Lorntc,  17  0.409;  N.rvnamv.  Cr'ncinnati,  18().  323;  Reynolds  v.  Stan  bury,  2(\0.'&AA;  Fowler 
V.  H'ftitetnan,  2  O.  S.  270.  2ri6 ;  Sheldon  v.  I^'ewton,  3  O.  S.  494;  Moore  v.  RohinsoM.^  O.  S. 
302;  Callen  v.  Ellison,  13  O.  S.  446;  Faran  v.  Robinson,  17  O.  S.  242;   Welsh  v.  Childs,  17  O. 

s.  \m. 

Where  jurisdiction  is  shown,  or  must  be  presumed,  the  judgment  or  order  of  the  court  can 
not  be  collaterally  impeached.     Richards  v.  Skiff,  8  O.  S.  586. 

The  jurisdiction  of  the  courts  of  common  pleas  of  our  own  state  will  be  presumed  where  the 
record  is  silent  upon  the  subject.      Morgan  v.  Burnet,  18  O.  535. 

Jurisdiction  of  the  person  will  be  presumed  although  that  fact  may  not  affirmatively  appear  on 
the  record.     Reynolds  v.  Sianbury,  20  O.  344. 

Where,  in  case  of  an  order  for  sale  of  real  estate  on  petition  for  partition,  the  proceedin|f 
heiiig  in  rem  before  a  court  of  competent  jurisdiction,  it  must  be  presumed  that  the  court  made 
tltc  order  on  a  state  of  f^cts  being  proved  that  gave  jurisdiction,  and  authorized  the  exercise  of 
it.     Glover  v.  Ruffin,  6  ().  255. 

Where  it  affirmatively  appears  in  the  record  that  the  defendant  was  not  served  with  process, 
or  otherwise  legally  notified,  the  judgment  is  void.     Moore  v.  Starks,  1  O.  S.  369. 

Where  a  summons^ias  been  served  upon  a  part  only  of  several  named  as  defendants,  and  judg- 
ment is  rendered  against  all,  the  judgment  is  erroneous  and  voidable,  but  not  void.  Douglass  v. 
Matsie,  16  O.  271. 

The  records  of  a  judgment  rendered  in  another  state  may  be  contradicted  as  to  the  facts  neces- 
sary to  give  the  court  jurisdiction,  and  if  it  be  shown  that  such  facts  did  not  exist,  the  record 
will  be  a  nullity,  notwithstanding  it  may  recite  that  they  did  exist.  Pennywify.  Foote^^  O. 
S.  600. 

Such  want  of  jurisdiction  may  be  shown  either  as  to  the  subject  matter,  the  person,  or  in  pro* 
ccedings  in  rem  as  to  the  thing.     lb. 

The  jurisdiction  of  a  court  or  tribunal  entering  a  judgment  in  any  particular  case  may  always 
be  inquired  into  when  such  judgment  is  made  the  foundation  of  an  action,  cither  in  a  court  of 
the  state  in  which  it  was  rendered,  or  any  other  state.     S/>ier\.  Corlly  33  O.  S.  236. 

A  personal  judgment,  rendered  against  one  over  whom  the  court  has  no  jurisdiction,  is  wholly 
invalid,     lb. 
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§§  5311-5314.  JUDGMENT  IN  GENERAL  Tit.  /,  Dio.  4,  Ch.  I. 

Sec.  5311.     Judgment  may  be  given  for  or  against  one  or  more  of  judgment  maybe 
several  plaintiffs,  and  for  or  against  one  or  more  of  several  defendants;  ^^^l°\°y 
and  by  the  judgment  the  court  may  determine  the  ultimate  rights  of  the  party, 
parties  on  either  side,  as  bet\veen  themselves,  and  grant  to  the  defend-  _  .  _  .^^a 
ant  any  affirmative  relief  to  which  he  is  entitled.     [51  v.  57,  §  371.] 

Sec.  5312.      In  an  action  against  several  defendants,  the  court  may  And  against  de- 
render  judgment  against  one  or  more  of  them,  leaving  the  action  to  pro-  fe?^""mcsf''^ 
ceed  against  the  others,  whenever  a  several  judgment  is  proper.    [5 1  v. 
574  371-1  fi.*C.l048. 

Sec.  5313.     The  court  may  dismiss  the  petition  with  co.sts,  in  favor  fhe  court  may 
of  one  or  more  defendants,  in  case  of  unreasonable  neglect  on  the  part  of™osec°ution?* 
of  the  plaintiff  to  serve  the  summons  on  other  defendants,  or  to  pro- 
ceed in  the  cause  against  the  defendant  or  defendants  served.     [51  v.  "•  *  c  ims. 

57,§37T.l  .       .    '  .  Se.  Appendix. 

Sec  5314.     An  action  may  be  dismissed  without  prejudice  to  a 
future  action — 


J53II.    The   common  l.tw  rule,  that  where  a  joint  contract  is  the  subject  of  an  action  the 
recovery  must  be  against  all  or  neither  of  the  defendants,  has  been  modified  by  this  section,  «_o  Se«  Appendix.. 
utoauihoriic  judgment  to  be  rendered  "for  or  against  one  or  more  of  several  defendants, 
where  it  turns  out  upon  the  trial  that  only  one  or  more  of  several  defendants  in  such  joint  action 
is  liable,  without  subjecting  the  plaintiff  to  the  necessity  of  bringing  a  new  action  against  such 
defendant  or  defendants.     LampklH  v.  Chitom,  10  O.  S.  451.  . 

Where  ;.  separate  action  might  have  been  maintained  against  a  party,  a  separate  judgment 
is  proper.     Smith  \.  Rxchnnge  Bank  o/  riltil'urg,2aO.'&.  M\.  . 

The  section  has  no  leBitimate  effect  on  the  right  to  commence  a  several  suit  upon  a  cause  of 
action  confessedly  joint.  Iti  relates  lo  the  tfrmination  and  not  to  the  nmmtncfment  of  a  suit, 
and  bef.ire  it  can  be  applied]^  the  testimony  must  show  that  the  rtat  cau^e  of  action  was  several 
and  not  |oint.     .•imrllris  v.  Rainey,  14  O.  S.  W,  291.  ....  r 

In  an  action  on  an  alleged  joint  contract,  judgment  may  be  rendered  against  one  or  more  ot 
several  defendants,  when  it  turns  out  upon  the  trial  that  only  one  or  more  of  them  is  liable  on 
the  contract.     Roty  v.  Raimberger,  27  O.  S.  674.  , ,      .        .  i.       j  <■     j 

In  ah  action  againi.t  several  defendants  to  recover  possession  of  land,  where  they  defend 
jnntly,  verdict  and  judgment  may,  on  final  trial,  be  rendered  for  or  against  one  or  more  of 
them,     //nm/krietv.  Huffman^  S3  O.  S.  395. 

i  IB12.  Where  a  joint  suit  against  all  the  obligors  in  a  bond  is  the  only  remedy  of  the  plain- 
tiffs  thereon,  it  is  error  for  the  court  to  render  a  several  judgment  against  one  or  more  of  the   See  Appenfllz. 


,  that 

a  several  judgment  is  proper  against  one,  the  court  may,  m  it»  discretion,  render  a_  judgment 
against  him  for  the  amount  for  which  he  is  liable,  leaving  the  action  to  proceed  against  his  co- 
defendant.     Htmpy  V.  Ransom,  Kl  O.  S.  312.    .,,...,  ,        . 

The  effect  of  such  .severance  and  judgment  is  to  leave  the  action  to  be  tried  as  a  several  action 
against  the  remaining  defendant  upon  the  issues  joined,  as  fully  as  if  he  had  been  sued  separately 
on  the  same  cause  of  action,  and  judgment  m.iy  be  rendered  for  or  against  him  as  if  he  had  been 
sued  atone,  without  regard  to  the  amount  of  the  former  judgment  against  his  co-defendant.     lb. 

\  aaXX.    The  court  may,  in  a  proper  case,  arrest  the  testimony  from  the  jury,  and  render  judg-    g^  Aiii>e»dlx. 
mcnt  for   the  defendant.    The  judgment  in  such  case,  however,  has  not  the  effect  of  a  nonsuit  "^ 

-t  cmmon  law,  but  "s,  under  this  section,  a  decision  of  the  action  on  its  merits.  Stockstilt  v.  /). 
f  M.  R.  Co.,  24  O.  S.  83.      .  .     ,    ^  j        , 

Under  the  former  practice  the  court  exercised  the  same  power  under  the  same  circumstances, 
but  the  action  of  the  court  did  not  operate  as  a  bar  to  a  subsequent  suit,  being  a  nonsuit  as  at 
common  law.  Ellit  v.  Ohio  L.  /it*.  &•  T.  Co..  4  O.  S.  t,1% :  Sperry  v.  Johnson.  11  O.  452 ;  Car- 
man V   Atr  I   R.  Co..  4  O.  S.  39!l;  Hicks  v.  Person.  19  O.  42«.  ... 

In  an  action  for  flooding  plaintiff's  land,  after  he  has  given  evidence  tending  to  maintain  the 
issue,  the  decision  must  be  upon  the  merits,  and  the  court  has  no  power  lo  nonsuit,  hyrd  v. 
iS/M««f.  11  O.  S.  362.  ,.  ,  .■     .  A 

K  judgment  dismissing  an  aclion  without  prejudice  to  a  future  action  is  an  entirely,  and, 
though  It  may  have  been  so  rendered  erroneously,  it  will  not  constitute  a  bar  to  a  subsequent 
action  upon  the  same  subject  matter.     **-<iMifr  v.  ,SV(^,  80  O.  S.  378. 

If  the  plain-iff  lakes  leave  to  amend,  afler  adverse  decision  unon  demurrer,  but,  wiihout  doing 
so  dismisses  the  action,  it  is  not  a  decision  upon  the  merits.     McCatrick  v    ll'ason,  4  O.  S.  .%C. 

Where  the  court  gave  leave  to  file  a  petition  within  sixty  days,  and,  in  default,  ordered  that 
the  cause  stand  dismissed,  and  a  petition  was  filed  two  days  after  the  expiration  of  the  sixtv 
days,  the  defendant,  after  answer,  trial,  and  judgment,  can  not,  on  error,  insist  on  the  dismissal. 
The  order  of  dismissal  must  be  deemed  vacaled  by  the  subsequent  action  of  the  court  and 
parties.     Hilly.  Suien'isor,ftc.,  lOO.  S.  Cil.  ,  ,    ,^      .     . 

The  submission  of  a  case  on  demurrer  to  the  answer,  on  the  ground  that  it  does  not  contain  a 
defense   is  a  final  submission  of  the  case  within  the  meaning  of  this  section,  unless  leave  is 


cause  of  action.     Eaton  v.  Frtnch,  23  O.  S.  560.  ....  ...  -.i,     .  .i.» 

It  is  discretionary  with  the  court  whether  or  not  it  will  dismiss  a  petition  in  error  without  the 

consent  of  both  parties.     Cleveland  Gas  Co.  v.  DujlTy.  22  O.  S.  20«. 
Il  was  discretionary  with  the  court,  in  chancery,  to  permit  the  complainant  to  dismiss  his  bill 

without  prejudice,  lo  be  exercised  with  reference  to  the  rights  of  both  parties,  as  well  defendant 

as  complainant.     Conner  v.  Drake.  1  O.  S.  166.  /•„,_,„  „,;,  >• 

Where  the  record  »f  a  former  suit  is  pleaded   in  bar,  and  the  record  of  such  former  suit  M 
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^^v«  .  v«  ■».      t.   Bv  rfitf  piaindff,  before  the  final  submission  of  the  case  to  the  jury, 
*  -  ^'  --■-«— -^  ,^  j^,  ^-e  court,  when  the  trial  is  by  the  court. 
,«.  "^      ^  ^   liv  the  court,  where  the  plaintiff  fails  to  appear  on  the  trial. 

:l.   Bv  the  court,  for  the  want  of  necessary  parties. 
-t   Bv  the  court,  on  the  application  of  some  of  the  defendants,  where 
thierxf  are  others  whom  the  plaintiff  fails  to  prosecute  with  diligence. 

A    By  the  court,  for  disobedience  by  the  plaintiff  of  an  order  con- 
cerning the  proceedings  in  the  action. 

^   By  the  plaintiff,  in  vacation,  on  payment  of  costs;  and  the  clerk, 

in  such  case,  shall  forthwith  make  an  entry  thereof  on  the  journal, 

whereupon  the  dismissal  shall  take  effect ;  but  this  clause  shall  not  apply 

v««wi*«.        ^  ^  petition  in  error,  or  a  case  in  which  a  counterclaim  or  set-off  has 

«.«j^«M.         been  filed.  .  ■       •  , 

In  all  other  cases  the  decision  must  be  upon  the  merits,  upon  the  tnal 


of  the  action.     [51  v.  57,  ^  372;  59  v.  39.] 
If  J 


Sec.  5315.     If  a  set-off  or  counterclaim  be  pleaded,  the  defendant 
shall  have  the  right  of  proceeding  to  the  trial  of  his  claim,  although  the 
plaintiff  has  dismissed  his  action,  or  fails  to  appear.     [51  v.  57,  §  373.] 
Sec.  5316.     When  a  mortgage  is  foreclosed  a  sale  of  the  premises 
^  -*vx^v^  y^^-y-  shall  be  ordered;  and  when  the  premises  to  be  sold  are  in  one  or  niore 
^tx'f.^J^d  *"  tracts,  the  court  may  direct  the  officer  who  makes  the  sale  to  subdivide, 
i>««  I  *ci.         appraise,  and  sell  tlie  same  in  parcels,  or  to  sell  any  one  of  the  tracts  as 
a  whole.     [67  V.  114,  S  374;  7^. v.  27,^7.] 

silent  as  to  whether  the  dismissal  was  upon  the  merits  or  for  want  of  prosecutioDj  there  is  no  pre- 
sumption cither  way.  and  the  consequence  is  that,  as  it  must  be  established  that  the  dismission  Was 
upon  the  merits,  there  is  no  bar.     Laudenback  v.  CoHins,  4  Q.  S.  251. 

A  plaintifT,  after  an  answer  amounting  to  a  counterclaim  has  been  .filed,  can  not  disiqiss  th« 
action.     IVisweiiy.  First  Con.  Ch.,  HO.  S.  31. 

Where  the  allegations  of  an  answer  are  not  such  as  entitle  the  defendant  to  affirmative  relief 
such  answer  does  not  present  a  counterclaim  which  the  defendant  has  a  right  to  have  triea 
after  the  plaintiffs  cause  of  action  has  been  dismissed  without  prejudice.  Quebec  Bank  v.  IVey 
and.  30  O.  S.  12fi. 

The  plaintiff  can  not.  in  a  proceeding  for  the  contest  of  a  will,  by  diftmissing  his  petitioh 
defeat  the  contest,  where  either  of  the  defendants,  in  his  answer,  joins  in  the  prayer  that  th« 
will  be  set  aside  as  invalid.     Bradford  v.  Andrews,  20  O.  S.  20K. 

At  common  law  the  proceeding.^  would  be  arrested  at  any  stage  when  it  was  discovered  that 
the  judgment  would  be  arrested  after  verdict.     SUpkerv.  Fisher,  II  O.  299. 

The  court  could  direct  a  nonsuit  whenever  it  appeared  that  the  plaintiff  was  not  entitled  to 
maintain  his  action,  although  the  objection  might  have  been  made  on  demurrer.  Powell  v. 
Jones,  12  O.  35. 

Under  former  practice  a  nonsuit  would  not  be  set  aside,  although  improperly  directed,  unless 
a  verdict  in  favor  of  the  plaintiff  would  lay  the  foundation  for  a  legal  judgment.  Jones  v.  Smithy 
14  O.  606. 

Where  there  was  a  misjoinder  of  complainants  in  chancery,  the  court  could  dismiss  the  bill 
as  to  all  the  complainants,  or  only  as  to  those  who  were  improperly  joined.  Myers  v.  Famng- 
ton,  18  ().  72. 

The  dismissal  of  a  bill  to  foreclose  a  mortgage  was  no  bar  to  a  suit  on  the  note  secured 
thereby.     I^ngwortk  v.  Flagg,  10  O.  300. 

\  5316.  A  personal  judgment  can  not  be  taken  against  a  mortgagor,  in  an  action  to  foreclose  a 
See  Appendix.  mortgage,  unless  the  petition  contains  a  prayer  for  such  judgment.     But  the  court  may  ordcran 

execution  to  i-^^iie  for  any  balance  after  exhausting  the  proceeds  of  the  mortgaged  property. 
Giddings  v.  Barney,  31  O.  S.  80. 

Although  a  decree  upon  foreclosure  of  a  mortg.ige  may  be  so  framed  as  to. permit  execution  to 
issue,  as  upon  Judgment  at  law,  to  collect  any  balance  wliich  may  remain  after  exhausting  the 
mortgaged  premises,  yet  such  decree  creates  no  lien  upon  other  land.  Myers  v.  ffeivitt,  16  O. 
449 

The  purchaser,  under  judicial  proceedings,  foreclosing  a  mortgage  and  selling  the  mortgaged 

Sremi!>es,  takes  the  coniplere  title  of  both  mortgagor  and  mortgagee.  Carter  v.  Walker,  2  (>. 
.  :J39. 

A  proceeding  to  foreclose  a  mortgage  on  real  estate,  although  in  the  nature  of  a  proceeding 
in  reiny  is  still  an  adversary  proceeding  in  which  the  right  of  the  mortgayor  is  necessarily  to  be 
passed  on ;  and  he  is  eniitlea  to  his  day  in  court^  and  before  the  court  can  act  it  is  necessary  that 
It  should  acquire  jurisdiction  over  the  person  of^  the  defendant.  Jurisdiction  over  both  the  per- 
son and  the  thing  are  absolute  requisites  to  the  validity  of  its  action.  Mo&re  v.  Starke,  1  O. 
S.  369. 

When  mortgaged  premises  are  sold  in  parts  to  different  purchasers,  the  mortgagee,  on  fore* 
closure,  will  be  compelled  to  first  exhaust  the  part  last  sold,  and  thus  in  the  inverse  order 
of  sale,  till   the  mortgagee  be  satisfied.     Cary  v.  Folsotn^  14  Q.  365. 

Where  a  senior  mortgagee  forecloses  without  making  a  junior  mortgagee  a  party,  the  rights  of 
the  junior  mortgagee  remain  unaffected  and  are  not  prejudiced  by  such  foreclosure.  Stewarts. 
Johnson,  30  O.  S.  24  ;  Frische  v.  Kramer,  16  O.  125 ;   Childs  v.  Childs,  10  O.  S.  339. 

A  junior  mortgagee  may  maintain  an  action  for  the  foreclosure  of  his  mortgage  against  those 
having  an  interest  in  the  premises,  to  subject  the  same  to  the  payment  of  the  liens  thereon, 
without  having  first  paid  oft  a  prior  mortgage.     IB. 

Where  the  prior  incumbrancer  is  in  possession,  objecting  to  the  sale,  and  not  more  that  enough 
is  realized  to  satisfy  his  lien,  he  should,  as  a  general  rule,  recover  his  costs  from  the  party  bring* 
ing  the  suit.     lb.  \ 
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Sec.  5317.     When  the  mortgaged  property  is  situate  in  more  than  Proceedings 
one  county,  the  court  may  order  the  sheriff  or  master  of  each  to  make  *'"'«  "ongaged 
sa]e  of  the  property  in  his  county,  or  may  direct  one  officer  to  sell  the  S.' morT.hl^oe 
whole ;  the  court  may  direct  that  the  property,  when  it  consists  of  a  """'y- 
single  tract,  be  sold  as  one  tract,  or  in  separate  parcels,  and  shall  direct 
whether  appraisers  shall  be  selected  for  each  county,  or  one  set  for  all; 
and  shall  also  direct  whether  publication  of  the  sale  shall  be  made  in  all 
the  counties,  or  in  one  county  only.     [67  v.  114,  §  374.] 

Sec.  5318.     When  the  party  against  whom  a  judgment  for  a  convey-  when  iudgment 
ance,  release,  or  acquittance  is  rendered,  does  not  comply  therewith  by  «» «>i>«ra«e  as  a 
the  time  appointed,  such  judgment  shall  have  the  same  operation  and  ^Hpi^ndu. 
effect,  and  be  as  available,  as  if  the  conveyance,  release,  or  acquittance 
had  been  executed  conformably  to  such  judgment.     [51  v.  57,  §  375.]  8.*c.iaBi. 

Sec  6319.     When  a  married  woman  sues  or  is  sued,  like  proceed-  judgment  agaiau 
ings  shall  be  had  and  judgment  rendered  and  enforced   as  if  she  were  ?  "»"'"*  »«"n»"- 


onmarried,  and  her  property  and  estate  shall  be  liable  for  the  judgment  c"  ,"Lg 
against  her,  but  she  shall  be  entitled  to  the  benefits  of  all  exemptions   "" 
to  heads  of  fanailies.     \March  20,  1884:  81  v.  65.] 


CHAPTER  2. 

JUDGMENT  UPON 'failure   TO    ANSWER. 
Sno.  How  damages  assessed  upon  default. 

Sec.  5320.     When  all  or  a  part  of  one  or  more  of  the  causes  of  How  damages 
action  are  not  put  in  issue  by  answer,  judgment  may  be  taken,  as  upon  5"f"",'"' """" 
a  default,  for  so  much  of  the  plaintiff's  demand  as  is  not  put  in  issue 
by  the  answer,  upon  any  or  all  of  the  causes  of  action,  without  pre- 
judice to  the  rights  of  the  plaintiff  as  to  that  portion  of  his  demand  s««  {  6133. 
disputed;  and  if,  in  the   determination  of  any  cause,   the  taking  an 
account,  proof  of  a  fact,  or  the  assessment  of  damages,  is  necessary,  the 


\  Sns.  Where  the  court  has  acquired  jurisdiction  over  the  person  of  the  defendant,  obedience 
10  Its  decree  may  b«  enforced  by  attachment  under  \  5490,  whether  the  lands  ordered  to  be  con- 
veyed lie  within  or  without  the  sute.     Penn  v.  HttyvMtrd,  14  O.  S.  302. 

A  court  of  equity  having  acquired  jurisdiction  over  the  persons  of  the  parties,  may  enforce 
a  trust,  or  the  specific  performance  of  a  contract,  in  relation  to  land  situate  in  another  state. 
Bmrnltf  1.  SttvrmoM,  24  O.  S.  474. 

Ahhongh  the  decree  in  such  case,  or  the  deed  of  a  master'executed  in  pursuance  thereof,  can 
not  operate  to  transfer  the  title  to  such  lands,  yet  the  decree  is  binding  upon  the  consciences 
of  the  panics,  and  concludes  them  in  respect  to  all  matters  and  things  properly  adjudicated 
ad  detervrijied  by  the  court.     16. 

The  revena]  of  a  decree  which  has  been  made  to  operate  as  a  conveyance,  as  between  the 
parties,  divests  the  title,  and  re-invests  it  in  the  person  who  held  it  before  the  decree  was  made. 
Tyler  v.  Beyti.  S  O.  SX7. 

where  a  party  taking  the  title  under  a  decree  conveys  in  good  faith,  before  commencement  of 


;diags  in  error,  the  title  of  the  purchaser  wili  not  be  divested  by  a  reversal,     lb.    And  see 
'ln>im  V.  Jtjffrrs,   3  O.  S.  38». 

The  statutory  provision  that  a  decree  should  operate  as  a  conveyance  did  not  divest  the 
jurisdiction  of  the  court  to  enforce  the  execution  of  a  conveyance  by  process  of  attachment. 
JUndalt  V.  Piytr,  4  O.  42S. 

(  5S19.     1b  an  action  against   a  married  woman,  upon    her  obliffation  in  writing  to   pay  for 
services  rendered,  or  money  advanced,  for  the  benefit  of  her  separate  estate,  it  is  not  error  to    See  AppeBdix* 
fender  personal  judgment  against  her.     Patrick  v.  Litteli,  36  O.  S.  79. 

See  notes  to  {  4966. 


I  S320.  When  a  party,  by  his  own  mistake,  and  without  any  fault  of  the  adversary  party, 
takes  judgment  by  default  for  a  less  sum  than  the  amount  due  on  his  claim,  he  can  not  main- 
tain a  second  action  to  recover  the  remainder.     Ewiitr  v.  McNairy,  20  O.  S.  815. 

Where  tlve  defendant,  in  an  action  for  the  price  of^goods  sold^  sets  up  in  his  answer,  as  his 
only  defense,  that  the  goods  were  sold  by  sample,  and  were  inferior  to  the  sample  to  a  specified 
amount,  the  court  may  render  judgment  for  the  amount  so  admitted  to  be  due,  and  continue 
the  cause  as  to  the  counterclaim  or  amount  in  dispute.     MMtre  v.  Wo«Uidt^  26  O.  S.  587. 

Where  a  defendant  admits  the  amount  of  his  indebtedness  to  the  plaintiff,  and  pleads  a  set.ofr, 
and  issue  is  joined  on  the  set-oflf,  a  judgment  rendered  upon  the  pleadings,  on  the  motion  of  the 
plaintiff,  for  the  amount  admitted  to  be  due,  less  the  amount  of  the  set-off.  is  not  erroneous. 
Mnutm  V.  SUin.  34  O.  S  294. 

And  sc*  ffVacvr  v.  C»m»kau,  37  O.  S.  363;  Daltat  v.  Ftmtau,  25  O.  S.  63S. 


See  Appcadiz. 
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§§  6321-5325. 


court  may  take  the  account,  hear  the  proof,  or  assess  the  damages,  or 
^^         may  refer  the  case  to  a  referee  or  master  for  such  purpose,  or  direct  the 
&  AG.  ma.        matter  to  be  ascertained  by  a  jury,  as  the  case  may  require.     [69  v.  44, 
§  376;  5»  V.  57,  §  598;  76  V.  78,  §  I.] 


CHAPTER  3. 

JUDGMENT   BY    CONFESSION. 


Sbctioh 

5521.  By  debtor  personally  in  court. 

5522.  Pleadings  m  such  case. 

5523.  How  such  judgment  enforced. 


Section 

5324.  Warrant  of  attorney  to  confass  to  be  pro- 

duced. 

5325.  How  warrant  of  a  person  in  custody  to 

be  executed. 


Sec.  5321.  A  person  indebted,  or  against  whom  a  cause  of  action 
exists,  may  personally  appear,  in  a  court  of  competent  jurisdiction,  and, 
with  the  assent  of  the  creditor,  or  person  having  such  cause  of  action, 
confess  judgment;  whereupon  judgment  shall  be  entered  accordingly. 
[51  V.  57.  §377-1 

Sec.  5322.  The  debt  or  cause  of  action  shall  be  briefly  stated  in 
the  judgment,  or  in  a  writing  to  be  filed  as  pleadings  in  other  actions. 
[51  V.  57,  §  378.] 

Sec.  5323.  Such  judgment  shall  authorize  the  same  proceedings 
for  its  enforcement  as  judgments  rendered  in  actions  regularly  brought 
and  prosecuted ;  and  the  confession  shall  operate  as  a  release  of  errors. 

[51  V.  57,  §379] 

Sec.  5324.  An  attorney  who  confesses  judgment  in  any  case  shall. 
Warrant  of  attor-  at  the  time  of  making  such  confession,  produce  the  warrant  of  attorney 
be  prod'uced!'  "*  foT  making  the  same  to  the  court  before  which  he  makes  the  confession; 
and  the  original  or  a  copy  of  the  warrant  shall  be  filed  with  the  clerk 
of  such  court.     [51  v.  57,  §  380.] 

Sec.  5325.  A  warranto?  attorney  executed  by  a  person  in  custody, 
to  confess  judgijient  in  favor  of  the  person  at  whose  suit  he  is  in  custody, 
shall  be  of  no  force  unless  executed  in  presence  of  an  attorney  expressly 
named  by  the  person  in  custody,  and  signed  by  him  as  a  witness.  [5 1  v. 

57,  §381-] 

12  5321-22.  These  sections  apply  only  to  a  proceeding  wherein  the  debtor  appears  personally 
In  court  and  confesses  judgment.     Rosehrougk  v.  AnsUy,  35  O.  S.  107. 

\  5324.  A  warrant  of  attorney -to  confess  judgment  must  be  strictly  construed,  and  the 
authority  thereby  conferred  can  not  be  exercised  beyond  the  limits  expressed  in  the  instrument. 
Cushman  v.    IVehh,  19  O.  S.  5:W. 

When  a  judgment  is  sought  to  be  taken  by  confession,  under  a  warrant  of  attornev,  a 
petition  duly  verified  should  be  filed.  But  when  a  judgment  is  rendered  on  a  warrant  woich 
authorizes  the  waiving  of  process  aod  the  release  of  all  errors,  any  defect  in  the  verification  of 
the  petition,  on  a  proceeding  in  error,  will  be  deemed  to  have  been  waived.  First  Nat'l B'fc 
V"  Sidney  v.  Reed,  31  O.  S.  435. 

A  warrant  of  attorney  to  confess  judgment  does  not  authorize  such  confesuon  before  the 
maturit}^  of  the  note :  and  an  appearance  prematurely  entered  by  virtue  of  such  warrant,  con- 
fers no  jurisdiction  of  the  person  of  the  maker.     S/terv.  Corll,  33  O.  S.  236.  i 

A  warrant  to  confess  a  judgment  upon  a  debt  due  directly  from  the  defendant  to  the  plaintiff, 
is  not  a  collateral  security,  merging  the  original  debt.     SU0  v.  Lea,  18  O.  279. 

Whether  a  warrant  of  attorney  is  assignable,  <rir<rrf.  Osbom  v.  Hawley,  19  O.  130;  Marsden 
Soper,  n  O.  S.  503;  Cushman  v.  il^elsh,  19  O.  S.  536;   H^atson  v.  Paine,  25  O.  S.  340,  346. 

A  power  of  attorney  to  confess  judgment,  attached  to  a  note,  and  forming  part  of  the  same 
instrument,  does  not  destroy  the  negotiability  of  the  note.     Osbom  v.  HaivUy,  supra. 

A  warrant  of  attorney  to  confess  a  judgment  executed  by  the  principal  and  surety  on  a  note 
or  bill,  although  in  its  terms  a  joint  judgment  against  principal  ana  surety,  may  be  a  good 
power  to  take  a  judgment  against  the  principal  alone.     Huntington  v.  Finch^  3  O.  o.  445. 

The  taking  of  a  judgment  upon  a  warrant  «f  attorney,  without  filing  the  original  warrant  or  a 
copy  thereof,  is  an  irregularity  for  which  the  judgment  may  be  set  aside.  Knox  Co.  Bank  t. 
ZV<r.  9  O.  S.  505. 
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&  A  C.  1064. 


Sec.  6326.     When  a  trial  by  jury  has  been  had,  judgment  must  be  Must  be  entered 
entered  by  the  clerk  in  conformity  to  the  verdict,  unless  the  verdict  is  by  clerk  upon 
special,  or  the  court  order  the  case  to  be  reserved  for  future  argument  *"''"^'- 
or  consideration,     [si  v.  57,  §  382.]  r.ac.1064. 

Sec.  5327.  When  the  verdict  is  special,  or  when  there  is  a  special  ^de'i^t  jiidg- 
finding  on  particular  questions  of  fact,  or  when  the  case  is  reserved,  mem  to  be  entered 
the  court  shall  order  what  judgment  shall  be  entered.    [51  v.  57,  §383.]  °"  "*"''"• 

Sec.  5328.     When,  upon  the  statements  in  the  pleadings,  one  party  w*n*'to*b!fe*n- 
is  entitled  by  law  to  judgment  in  his  favor,  judgment  sh^l  be  so  ren-  tered  against 
dered  by  the  court,  although  a  verdict  has  been  found  against  such  '*"  **™"='- 
party.     [51  v.  57,  §  384.]  8.*C.i«64. 

Sec.  5329.     When  a  counterclaim  or  set-off,  established  at  the  trial,  when  defendant 
exceeds  the  plaintiff's  claim  so  established,  judgment  for  the  defendant  may  have  judg- 
must  be  given  for  the  excess;  or,  when  it  appears  that  the  defendant  is  Se"Appe»dii. 
entitled  to  any  affirmative  relief,  judgment  shall  be  given   therefor. 
[51  V.  57.  §385-] 

Sec.  5330.     It  shall  not  be  necessary  to  reserve  in  a  judgment  or  judgments: 
order  the  right  of  a  minor  to  show  cause  against  it  after  attaining  the  ^^^^  infanu 
age  of  majority ;  but  in  any  case  in  which,  but  for  this  section,  such  '*" 
reservation  would  have  been  proper,  the  minor  may,  within  one  year 
after  arriving  at  the  age  of  majority,  show  cause  against  such  order  or 
judgment.     \April  14,  1886:  83  v.  74.3 

Sec.  5331.     All  judgments  and  orders  must  be  entered  on  the  iudgment«must 
journal  of  the  court,  and  specify  clearly  the  relief  granted  or  order  jolirnir"* "" 
made  in  the  action.     [51  v.  57,  §  387.]  8.AC.1M5. 

\  932s.    Judgment  must  be  entered  for  the  defendant,  notwithstanding  the  verdict  against  ^^ 
him,  if  the  plamtiflTs  petition  does  not  set  forth  a  good  cause  of  action.     Trimblt  v.  Doty,  16  Se«  Appendix. 
O.  S.  118,  12«. 

Where  the  only  issue  is  upon  the  truth  of  immaterial  matter,  it  is  not  error  to  render  judg- 
ment upon  the  pleadings,  irrespective  of  the  verdict  of  the  jury.  TooiU  v.  Clifton.  22 
O.  S.  247. 

The  jud^ent,  non  obsianie  veredicto^  can  only  be  given  for  a  plaintiff.  The  remedy  for  a 
defendant  is  to  have  the  judgment  arrested.     Buckingham  v.  McCracken^  2  O.  S.  287. 

A  legal  cause  of  action  substantially  set  forth,  although  so  inartificially  stated  as  to  be  bad,  if 
•pecially  objected  to  by  demurrer,  is  sufficient  after  verdict,  and  fi  judgment  rendered  thf  reoo 
is  good.    Jfctt  V.  Johnson,  7  O.  S.  270,  274. 

I  5330.     In  a  suit  by  bill  in  cc{uity  against  an  infant,  for  the  specific  performance  of  an  alleged   8e6  Appendix, 
contract  with  his  ancestor,  he  is  entitled  to  4  day  in  court,  after  coming  of  age,  to  show  cause 
against  the  decree,  and  if  an  absolute  decree  be  taken  against  him  it  will  be  error.    Longy, 
tknl/ord,  17  O.  S.  484. 

A  decree  against  an  infant  may  be  impeached  for  error  by  original  bill ;  and  what  would  have 
been  a  good  cause  of  action  to  sustain  an  originall  bill,  is  a  good  cause  of  action  under  the  code. 

S533I.     An  exception  to  the  charge  of  the  court  cannot  be  saved,  so  as  to  make  it  review-  _^  .  .. 

e  on  error,  by  merely  making  the  charge  and  exception  a  part  of  the  journal  entry  in  the  "••  Appeftdlx. 
case.    Lockhari  v.  Brown,  81  O.  S.  431. 

As  an  instrument  of  evidence,  the  journal  is  deemed  one  of  the  records  of  the  court.  Young 
V.  Buekingham,  6  O.  485:   Toritt  v.  Coffin,  6  O.  »4. 

The  original  papers  and  transcripts  from  the  journal  entries,  are  admissible  in  evidence  as 
the  record,  when  they  have  not  been  carried  into  the  record  book.  Sutcliffe  v.  State,  18  O. 
4(»;  Morgan  v.  Burnet,  18  O.  638. 
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§§  5332-6338. 
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S«e  Appcadiz. 


See  Ippeadlx. 


Sec.  5332.  The  clerk  shall  make  a  complete  record  of  every  cause 
as  soon  as  it  is  finally  determined,  unless  such  record,  or  some  part 
thereof,  be  duly  waived.     [51  v.  57,  §  388.] 

Sec.  5333.  The  clerk  shall  make  up  such  record  in  each  cause  in 
the  vacation  next  after  the  term  at  which  the  same  was  determined  j 
and  the  presiding  judge  of  the  court  shall,  at  the  next  term  thereafter, 
Subscribe  the  same.     [51  v.  57,  §  389.] 

Sec.  5334.  The  records  shall  be  made  up  from  the  petition,  the 
process,  the  return,  pleadings  subsequent  thereto,  reports,  verdicts, 
orders,  judgments,  and  all  material  acts  and  proceedings  of  the  court; 
but  if  the  items  of  an  account,  or  the  copies  of  papers  attached  to  the 
pleadings,  are  voluminous,  the  court  may  order  the  record  to  be  made 
by  abbreviating  the  same,  or  inserting  a  pertinent  description  thereof, 
or  by  omitting  them  entirely ;  and  evidence  must  not  be  recorded. 
[51  V.  57,  §  390.] 

Sec  5335.  When  the  judicial  acts  or  other  proceedings  of  any 
court  have  not  been  regularly  brought  up  and  recorded  by  the  clerk 
thereof,  jsuch  court  shall  cause  the  same  to  be  made  up  and  recorded 
within  such  time  as  it  may  direct ;  and  when  they  are  made  up,  and, 
upon  examination,  found  to  be  correct,  the  presiding  judge  shall  sub- 
scribe the  same.     [51  v.  57,  §  391.] 

Sec.  5336.  A  court,  when  it  deems  it  necessary,  may,  by  order  on 
the  journal,  direct  its  clerk  to  transcribe  any  book  in  his  office  into  a 
new  volume,  and  the  transcript  so  made  shall  be  as  valid  as  the  original; 
and  for  such  services  the  clerk  shall  receive  six  cents  for  each  hundred 
words  copied,  to  be  paid  out  of  the  county  treasury.     [36  v.  15,  §  2.] 

Sec.  5337.  Section  fifty-three  hundred  and  thirty-two  shall  not 
apply— 

1.  In  criminal  prosecutions,  when  the  indictment  has  been  quashed, 
or  when  the  prosecuting  attorney  has  entered  a  nolle  prosequi  on  the 
indictment. 

2.  When  the  action  has  been  dismissed  without  prejudice  to  a 
future  action,  as  provided  in  section  fifty-three  hundred  and  fourteen. 

3.  In  all  actions  in  which,  in  open  court,  at  the  term  at  which  the 
final  order  or  judgment  is  made,  both  parties  declare  their  agreement 
that  no  record  shall  be  made.     [51  v.  57,  §  392,] 

Sec  5338.  When  an  action  has  been  dismissed  without  prejudice 
to  a  future  action,  the  clerk  shall  make  a  complete  record  of  the  pro- 
ceedings, upon  being  paid  therefor  by  the  party  requesting  it.  [51  v. 
57,  §  393] 

\  5333,  The  signature  of  the  presiding  judge  is  not  essential  to  the  validity  of  the  record. 
Otburn  V.  Statt,  7  O.  1  pt.  212. 

i)  5334.  A  record  is  the  history  of  the  cause  from  its  commencement,  the  issuing  of  the  writ, 
until  final  judgment  is  rendered.     Noble  v.  Shearer^  6  O.  42(>,  427. 

A  record  is  made  up  of  judicial  proceedings  for  the  purpose  of  prewrving  the  evidence  of 
what  wa.'S  transacted.  If,  in  making  up  this  record,  the  clerk  omit  any  material  fact,  which 
papers  on  file,  or  entries  on  the  minutes  or  journals,  show  to  have  existed,  such  omis.Mon  can 
not  prejudice  the  party  further  than  to  put  him  to  the  inconvenience  of  hunting  up  the  proofs. 
When  transcripts  certified  from  inferior  to  superior  courts  are  found  defective,  it  is  not  uncom- 
mon to  allege  diminution,  and  issue  a  process  for  a  more  complete  record.  In  such  case,  the 
omitted  fact,  if  found  in  proper  form,  is  added  to  the  record,  and  certified  as  part  of  it.  Milch- 
til  v.  Eytirr,  7  O.  I  pt.  257,  25S.  And  see  Cochran  v.  Laving,  17  O.  409,  432;  Nev.man  v. 
Citirxnmiti,  18  O.  323,  331. 

What  shall  constitute  the  record  of  a  case  is  regulated  by  statute,  and  any  paper  the  statute 
authorizes  to  become  part  of  the  record  may  be  made  jiart  thereof,  without  an  express  order 
of  the  court  to  that  effect.     Smith  v.  fioard  o/  Education,  27  O.  S.  44. 

A  reviewing  court  on  error  has  no  control  of  the  records  of  the  court  below,  and  can  not, 
therefore,  make  any  correction  or  change  therein,  but  such  corrections  or  changes  must  be 
sought  in  the  court  where  the  record  is  made,     lb. 

The  orders,  decrees,  and  minutes  of  the  court  of  common  pleat  in  those  cases  in  which  no 
final  record  is  made,  or  is  required  to  be  made,  are  legal  evidence  and  matter  of  record,  if  the 
court  was  in  the  exercise  of  its  legitimate  power  and  authority.     Statt  v.  Danitom,  6  O.  251,  238. 
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Sec.  5339.     The  clerk  shall  keep  an  index,  direct  and  reverse,  of  index  tujudg- 
all  judgments,  by  names  of  parties  afjihabetically  arranged,  showing  in  """"" 
separate  columns  the  name  of  the  judgment  debtor,  the  name  of  the  St'ltMA. 
judgment  creditor,  the  amount  of  the  judgment,  and  the  year  and  term 
when  it  was  rendered,  the  page  of  the  journal  on  which  it  is  enterejd,  8.  a  c.  liso. 
the  volume  and  page  of  the  final  record,  the  number  of  the  syit,  the 
number  and  the  time  of  issue  of  the  execution,  and  satisfaction  thereof,  *  "*** 

when  it  appears  to  have  been  made.     [34  v.  45,  §  i ;  36  v.  15,  §  i.j 

[5339,-1.]    Sec.  5339o.     In  any  county  where  a  sufficient  general  General  index 
index  has  not  at  any  time  heretofore  been  made,  an  index,  such  as  is  by  th^cowt"' 
required  by  said  original  section  \fifty-three  hundred  and  thiriy-nine\  may 
be  made  by  the  clerk,  to  be  appointed  by  the  court  of  common  pleas 
of  sUch  county,  if  said  court  is  of  the  opinion  that  the  same  is  needed, 
and  it  orders  the  same  to  be  made.     Application  for  such  order,  speci- 
fying the  period  of  time  sucii  index  is  designed  to  cover,  may  be  made 
by  the  clerk  of  said  court.     The  clerk  making  such  index  shall  receive  F«e»- 
the  same  fees  for  making  the  same  as  is  now  provided  by  law  for  mak- 
ing indices  to  judgments,  to  be  paid  out  of  the  county  treasury  in  the 
same  manner  as  the  fees  specified  in  section  twelve  hundred  and  sixty- 
one.     [April  19,  1883:  80  v.   216.] 

[5339,-2.]     Sec.  5339a.     Whenever  the  record  required  by  law  Howio»torde- 
of  the  proceedings,  judgment  or  decree  in  any  action  or  other  pro-  "judgmemrop. 
ceeding  of  any  court  in  this  state,  in  which  a  final  judgment  has  been  piied  or  repuccd. 
rendered  or  any  part  thereof  is  lost  or  destroyed  by  fire,  riot,  or  civil 
commotion,  such  court  may  upon  the  application  of  any  party  inter-       *'     '"'' 
ested  therein,  grant  an  order  authorizing  such  record  or  part  thereof 
to  be  supplied  or  replaced : 

1st.  By  a  certified  copy  of,  such  original  record,  or  part  thereof 
when  the  same  can  be  obtained. 

2d.  By  a  duly  certified  copy  of  the  record  in  the  supreme  court  of 
such  original  record  of  any  action  or  proceeding  that  may  have  been 
removed  to  the  supreme  court  and  remain  recorded  in  said  supreme 
court. 

3d.  By  the  original  pleadings,  entries,  papers,  and  files  in  such  ac- 
tion or  proceeding  when  the  same  can  be  obtained. 

4th.  By  an  agreement  in  writing  signed  by  all  parties  to  such  ac- 
tion or  proceeding,  their  representatives  or  attorneys,  that  a  substituted 
copy  of  such  original  record  is  substantially  correct.  [April  12,  1884: 
81  V.  160.] 

[5339,-3.]    Sec.  .53396.     Whenever  the  record  required  by  law  How  lost  or  d»- 
or  any  part  thereof  of  the  proceedings  or  judgment  or  decree  in  any  ofj*udgme«'i^ 
action  or  other  proceeding  of  any  court  in  this  state  in  which  the  final  s«>t«d. 
judgment  has  been  rendered,  is  lost  or  destroyed  by  fire,  riot,  or  civil 
commotion,  and  such  loss  can  not  be  supplied  or  replaced  as  provided     '   '■     ''  ' 
in  section  5339a,  any  person  or  party  interested  therein  may  make  a 
written  application  to  the  court  to  which  said  record  belongs,  setting 
forth  the  substance  of  the  record  so  lost  or  destroyed,  which  application 
shall  be  verified  in  the  manner  provided  for  the  verification  of  plead- 
ings in  a  civil  action,  and  thereupon  summons  shall  issue  and  actual 
service  or  service  by  publication  shall  be  made  upon  all  persons  inter- 
ested in  or  affected   by  said  original  judfjmeni  or  final  entry  in  the 
manner  provided  by  law  for  the  commencement  of  civil  actions,  pro- 
vided the  parties  may  waive  the  issuing  or  service  of  summons  and 
enter  their  appearance  to  such  application ;  and  upon  the  hearing  such 
application  without  further  pleadings,  if  the  court  finds  that  such  record 
has  been  lost  or  destroyed  and  that  it  is  enabled  by  the  evidence  pro- 
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duced  to  find  the  sul)stance  or  effect  thereof  material  to  the  preserva- 
tion of  the  rights  of  the  parties  thereto,  it  shall  make  an  order  allowing 
a  record,  which  record  shall  recite  the  substance  and  effect  of  said  lost 
or  destroyed  record  or  part  thereof,  and  the  same  shall  thereupon  be 
recorded  in  said  court,  and  shall  have  the  same  effect  as  the  original 
record  .would  have  if  the  same  had  not  been  lost  or  destroyed,  so  far 
as  it  concerns  the  rights  of  the  parties  so  making  the  application,  or 
persons  or  parties  so  served  with  summons  or  entering  their  appear- 
ance, or  persons  claiming  under  them  by  a  title  acquired  subsequently 
lo  the  filing  of  the  application.     [April  12,  1884:  81  v.  160.] 

J 5339,-4.]  Sec.  5339c.  Upon  the  hearing  of  the  application  pro- 
ed  in  section  5339^,  the  court  may  admit  in  evidence  any  complete 
or  partial  abstract  of  such  record,  docket  entries,  or  indexes,  and  any 
other  written  evidence  of  the  contents  or  effect  of  such  records  and 
published  reports  concerning  such  actions  or  proceedings,  when  the 
court  is  of  opinion  that  such  abstracts,  writings  and  publications  were 
fairly  and  honestly  made  before  the  loss  of  such  records  occurred. 
{April  12,  1884:  81  V.  161.1 

[5339,-5.]  Sec.  5339a.  Whenever  a  lost  or  destroyed  judgment 
or  order  is  one  to  which  either  party  has  a  right  to  a  proceeding  in 
error  or  appeal,  the  time  intervening  between  the  filing  of  the  applica- 
tion mentioned  in  section  5339^,  and  the  final  order  of  the  court  there- 
on shall  be  excluded  in  computing  the  time  within  which  a  petition  in 
error  may  be  filed  or  appeal  taken  as  provided  by  law.  [April  12, 
1884:  81  V.  161.] 

[6339,-6.]  Stc.  5339e.  The  costs  to  be  taxed  upon  an  applica- 
tion to  restore  a  lost  or  destroyed  record,  shall  be  the  same  as  provided 
for  like  services  in  civil  actions.  Where  the  record  is  lost  or  destroyed 
by  fire,  riot  or  civil  commotion,  or  other  cause,  the  cost  of  replacing 
and  restoring  the  same,  as  provided  in  sections  5339a  and  5339^  shall 
be  paid  out  of  the  county  treasury  by  order  of  the  court.  And  in  any 
case  where  original  papers  and  records  have  been  saved  from  such 
destruction,  riot,  civil  commotion,  or  other  cause,  and  the  appearance 
dockets  have  been  destroyed,  and  in  cases  where  such  records  saved 
should  be  re-copied,  the  court  may  order  that  the  clerk  of  the  courts 
restore  such  original  papers  upon  the  appearance  docket,  the  re-cop)ing 
of  the  records,  the  replacing  of  the  appearance  dockets,  indexes  thereto 
and  such  matters  as  the  court  shall  deem  necessary,  and  the  costs 
thereof  shall  be  the  same  as  are  ])rovided  for  like  services  in  civil  ac- 
tions, and  shall  be  paid  out  of  the  county  treasury  by  order  of  the 
court,  to  be  paid  into  the  fee  fund  as  other  fees.  Whenever  the 
county  commissioners  and  clerk  of  the  courts  cr  majori'.y  of  them  shall 
be  satisfied  that  any  company  or  persons  shall  have  true  copies  of  any 
records  they  shall  deem  necessary  to  restore,  the  commissioners  of 
Hamilton  county,  in  conjunction  with  the  clerk  of  the  courts  of  said 
county,  be  and  they  are  hereby  authorized  to  purchase  from  any  com- 
pany, persons  or  person  having  true  copies  of  such  records,  copies  of 
such  books,  or  of  so  much  thereof  as  they  may  deem  necessary  or 
useful,  which  copies  shall  be  transcribed  by  the  clerk  10  the  record 
books  provided  for  that  purpose  in  his  office.  Such  books  shall  be 
carefully  compared  with  the  original  books  of  any  such  company,  per- 
son or  persons,  h.iving  the  name  in  such  manner  as  the  clerk  may 
direct:  and  on  the  last  page  of  such  books  the  person  or  persons  mak 
ing  such  comi)arison  shall  make  and  subscribe  an  affidavit  to  the  fact 
of  such  comparison  having  been  made  and  that  such  book  contains 
true  <o()ies  of  the  original  abstracts.  The  said  books  shall  be  kept  by 
the  county  clerk  as  other  records  in  his  office,  and  thereafter  they,  and 


What  admitted 
as  evidence  to 
effect  such 
restoration. 

J>rr  i  [iS!8c'.-lJ 


Proceedings  in 
error  or  appeal. 

.$r<'i[S28<',-l]. 


Costs  of  restoring 
lost  records. 
Am.  88  V.  157. 
Stt  \  [5i8<-,-ll. 


Order  for  such 
restoration. 
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pr.!'.  riv  certified  transcripts  therefrom,  shall  be  prima  facie  evidence 
in  all  courts  of  the  state,  of  the  truth  of  the  matter  therein  set  forth. 
The  commissioners,  without  the  approval  of  the  board  of  control  of 
said  county,  for  the  purpose  of  defraying  the  expense  of  said  purchase, 
riiall  draw  their  warrants  upon  the  county  treasurer,  which  shall  be 
paid  from  such  fund  as  said  commissioners  shall  designate.  \May  4, 
1885:  82  V.  240.] 


CHAPTER  5. 

JUDGMENT    FOR   COSTS,    AND   ITS    ENFORCEMENT. 


SecnoN 

fiS40.  When  plaintiff'  must  sive  security  for 
costs ;  cash  deposit,  etc. 

SMI.  When  action  may  be  dismissed  for  want 
of  security  for  costs. 

5342.  Security  required  if  plaintiff  become  non- 
resident. 

5$43  When  additional  security  may  be  re- 
quired. 

<M4.  When  judgment  may  be  entered  against 
surety  for  costs. 

0949.  When  informers  shall  pay  costs. 


Section 

5346.  When  defendant  disclaims. 

5347.  On  preliminary  motion,  in  the  discretion 

of  the  court. 

5348.  When  defendant  shall  pay. 

5.t49.  When  plaintiff  shall  not  recover  costs. 
5390.  When  plaintiff  to  pay. 
5.t5l.  When  in  the  discretion  of  the  court. 
6352.  When  several  actions  are  brought  on  the 

same  instrument. 
5353.   Fees  on  summons  to  another  county. 


Sec.  5340.  The  plaintiff,  if  a  non-resident  of  the  county  in  which  when  puimiff 
the  action  is  brought,  or  a  partnership  suing  by  its  company  name,  £" costs' "'^""*' 
must  furnish  sufficient  security  for  the  costs;  the  surety  must  be  a  resi- 
dent of  the  county,  and  approved  by  the  clerk,  and  his  obligation  shall 
be  complete  by  indorsing  the  summons,  or  signing  his  name  on  the 
petition,  as  surety  for  costs :  he  shall  be  bound  for  the  payment  of  all 
costs  which  maybe  adjudged  against  the  plaintiff  in  the  court  in  which 
the  action  is  brought,  or  in  any  other  court  to  which  it  may  be  carried, 
and  for  air  costs  which  may  be  taxed  against  the  plaintiff  in  such 
action,  whether  he  obtained  judgment  or  not;  but  the  plaintiff  may 
deposit  with  the  clerk  of  the  court  such  sum  of  money,  as  security  for 
costs  in  the  case  as.  in  the  opinion  of  the  clerk,  will  be  sufficient  for 
the  purpose;  and  the  clerk  may,  on  motion  of  the  defendant,  and  if 
satisfied  that  such  deposit  is  not  sufficient,  require  the  same  to  be  in- 
creased, or  personal  security  to  be  given.  Provided,  that  the  provis- 
ions of  this  section  shall,  not  apply  to  re-enlisted  veteran  volunteers, 
who  are  seeking  to  avail  themselves  of  the  provisions  of  an  act  "to 
authorize  and  require  the  payment  of  bounties  to  veteran  volunteers,"  , 
passed  April  16,  1867,  and  amended  .April  16,  1880.  [April  15,  1889: 
86  V.  353.] 

Sec.  5341.     If  security  for  costs  be  not  given  in  a  case  mentioned  whcn  action  may 
in  the  preceding  section,  the  court  shall,  at  any  .time  before  the  com*  •«  dismissed  i^or 

r  o  ^'  .  /•,,        jci  ,  •  1        want  of  security 

mencement  of  the  trial,  on  motion  of  the  defendant,  and  notice  to  the  for  costs. 
plaintiff,  dismiss  the  action,  unless  in  a  reasonable  time,  which  may  be 
allowed  by  the  court,  security  be  given.     [51  v.  57,  §  544.] 


8.AC.  iiiu. 


g  5340.     The  surety  of  a  non-resident  plaintiff,  for  costs,  under  this  section,  is  only  liable  for    f^e  Appendix, 
such  costs  as  the  defendant  may  recover  against  the  plaintiff,  and  for  the  costs  of  the  plaintiff's 
witnesses.     McKenuie  v.  Horr,  15  O.  S.  478. 

The  methods  mentioned  in  the  section  for  entering  the  security  are  not  exclusive.  Schafffer 
».  WaUo,  7  O.  S.  309. 

Wh«re  the  statute  required  the  summons  to  be  indorsed  with  security  for  costs  in  case  the 
plaintiff  was  a  non-resident,  before  service,  the  want  of  siicli  indorsement  did  not  iii\;ilitl,it(-  the 
service.     Mcy^ickrry.  Luiilma,-!  O.  2M. 

An  indorsement  on  the  writ,  after  service  and  return,  would  bind  the  surety.  Xr'.rsom  v. 
Kan,  18  O-  240. 
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Securitjr  required 
if  plaintiff  become 
non-reAident. 

8.  *  C.  1116. 


When  additional 
security  may  be 
required. 


8.  A  C.  1116. 


When  judgment 
may  be  entered 
against  surety 
for  costs. 


8.  Acuta. 


When  informers 
shall  pay  costs. 

8.  A  C.  1117. 

When  defendant 
di-^:  l.(ims. 

S.  A  C.  1U7. 


Oh  preliminary 
matters, 

8.AC.1U;. 

When  defendant 
shall  pay. 

8.  A  C.  1117. 

When  plaintiff 
shall  not  recover 
costs. 


Sec.  5342.  If  the  plaintiff  become  a  non-resident  of  the  county 
in  which  the  suit  is  brought,  during  its  pendency,  he  may  be  compelled, 
in  the  manner  stated  in  the  two  preceding  sections,  to  give  such  security. 
[51  V.  57,  §  545.] 

Sec.  5343.  In  an  action  in  which  security  for  costs  has  been  given, 
the  defendant  may,  at  any  time  before  commencement  of  the  trial, 
after  reasonable  notice  to  the  plaintiff,  move  the  court  for  additional 
security ;  and  if,  on  such  motion,  the  court  is  satisfied  that  the  surety  has 
removed  from  this  state,  or  is  not  sufficient,  the  action  may  be  dis- 
missed, unless,  in  a  reasonable  time,  to  be  fixed  by  the  court,  sufficient 
security  be  given.     [51  v.  57,  §  546.] 

Sec.  5344.  After  final  judgment  in  an  action  in  which  security  for 
costs  has  been  given,  the  court  may,  on  motion  of  the  defendant,  or  a 
person  having  a  right  to  such  costs,  or  any  part  thereof,  after  ten  days' 
notice  of  such  motion,  render  judgment,  in  the  name  of  the  defendant, 
or  his  legal  representatives,  against  the  surety  for  costs,  his  executors 
or  administrators,  for  the  amount  of  costs  adjudged  against  the  plaint- 
iff, or  so  much  thereof  as  is  unpaid;  and  execution  may  be  issued  on 
such  judgment  as  in  other  cases,  for  the  use  and  benefit  of  the  persons 
entitled  to  such  costs.     [51  v.  57,  §  547.] 

Sec.  5345.  If  an  informer,  under  a  penal  statute,  to  whom  is 
given  the  penalty,  or  any  part  thereof,  if  recovered,  dismiss  his  suit  or 
prosecution,  or  fail  in  the  same,  he  shall  pay  all  costs,  unless  he  is  an 
officer  whose  duty  it  is  to  commence  the  same.     [51  v.  57,  §  548.] 

Sec.  5340.  When  a  defendant  disclaims  having  title  or  interest  in 
land,  or  other  property,  tfie  subject  of  the  action,  he  shall  recover 
costs,  unless,  for  special  reasons,  the  court  adjudge   otherwise.     [51  v. 

57.  §  549] 

Sec.  5347.  Unless  otherwise  provided  by  statute,  the  costs  of 
motions,  continuances,  amendments,  and  the  like,  shall  be  taxed  and 
paid  as  the  court  may  direct.     [51  v.  57,  §  550.] 

Sec.  5348.  When  it  is  not  otherwise  provided  by  statute,  costs  shall 
be  allowed,  of  course,  to  the  plaintiff,  upon  a  judgment  in  his  favor,  in 
actions  for  the  recovery  of  money  only,  or  for  the  recovery  of  specific 
real  or  personal  property.      [51  v.  57,  §  551.] 

Sec.  5349.  If  it  shall  appear  that  a  justice  of  the  peace  has  juris- 
diction of  an  action,  and  the  same  has  been  brought  in  any  other  court, 
and  the  judgment  is  less  than  one  hundred  dollars,  unless  the  recovery 


\  ."SMft.     In  this  state  costs,  as  a  geneml  rule,  have  ever  been  allowed  to  the  party  recovering 
See  Anpendlx  judgment.     The  amount  to  be  l.ixed,  however,  has  been  varied  from  time  to  time,  the  whole 

being  regulated  by  statute.     Belt  v.  Baits,  3  ().  ?Jm,  381. 
'  Costs  are  unknown  to  the  common  law.    They  are  only  given  by  statute,  and  may  be  changed, 

or  entirely  talten  away,  at  the  will  of  the  legislature.     Ftirrier  v.  Cairn,  5  O.  4S,  il. 

No  officer  whose  compensation  is  regulated  by  fees  can  charge  for  a  particular  service  unless 
the  law  specifically  gives  him  fees  for  that  service.  Fees  are  not  allowed  upon  an  implication. 
Drifll  v.  Cincinaatlrp.,  7  O.  S.  W.  238. 

2  5349-  It  is  error  to  instruct  a  jury,  that  in  a  proper  case  for  exemplary  damages,  they  should 
know  that  in  case  the  pafty  recovers  less  than  one  hundred  dollars,  he  can  not  recover  his  costs 
in  the  action.     C.  C.  b-  C.  R.  Co.  v.  Bartram,  11  O.  S.  tlV. 

The  amount  claimed  in  the  petition  determines  the  jurisdiction  of  the  court  of  common  pleas; 
but  if  the  recovery  be  less  than  one  hundred  dollars,  ludgmcnt  for  the  plaintiffs  costs  can  not 
he  rendered  unless  the  jury  have  found  the  amount  of  the  plainliflTs  claim  to  be  more  than  one 
I  indred  dollars,  and  have  reduced  the  same  by  the  allowance  of  a  counterclaim  or  set-off  to  less 
.^an  that  sum.     Bl-unaugh  w  // tfr/fy,  6  O.  S.  598. 

In  an  action  in  the  court  of  common  pleas  for  recovery  of  mtmey  only,  where  the  facts  in 
-:  counterclaim  set  up  by  the  defendant  arc  denied  by  the  plaintiff*,  and  the  jury,  by  a  general 
verdict,  (ind  "  the  issues  joined  "  for  the  plaintiff,  and  assess  his  damages  at  less  than  one  hun- 
dred dollars,  the  plaintiff  i?  not  entitled  to  recover  costs.     BuiUr  v.  KnftlaHii,  %\  O.  S.  196. 

The  plaintiff  in  actions  of  tre.-pass  to  real  estate  in  the  court  of  common  pleas  does  not 
recover  costs  where  the  recovery  is  for  less  than  one  hundred  dollars,  but  the  judgment  should 
be  that  each  party  pay  the  costs  by  him  made.  Xorton  v.  Hart,\0,  154,  limited  and  explained. 
Lin  duff  V.  SUuhthvilU  b'  R.  I'.  (  n  ,   14  O.  .5.  :).-i6. 

Where  a  case  is  dismissed  for  want  of  jurisdiction  of  the  subject  matter,  the  court  can  only 
strike  the  case  from  its  docket,  and  can  render  no  judgment  for  costs.  Norton  v.  McLeary,  8  O. 
S.  205 :  Burke  s.  Jackson,  ii  O.  S.  268 ;  Wilson  v.  Iloleman,  2  O.  2S4 ;  Nichol  v.  PaUtrson,  4.  O. 
2<)0:  Paine  y.  Portare  Co.,V/.i\l, 

No  judgment  can  be  rendered  in  the  common  pleas  for  the  costs  before  the  justice  of  the  peace 
from  whom  the  case  is  appealed,  where  he  had  no  jurisdiction.    Harrington  v.  Htatk,  16  O.  488. 
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be  reduced  below  that  sum  by  counter-claim  or  set  off,  each  party  shall 
pay  his  own  costs;  and  in  all  actions  for  libel,  slander,  malicious  prose- 
cution, assault,  assault  and  battery,  false  imprisonment,  criminal  con- 
versation or  seduction,  actions  for  nuisance,  or  against  a  justice  of  the 
peace  for  misconduct  in  office,  when  the  damage  assessed  is  under  five 
dollars,  the  plaintiff  shall  not  recover  costs.  \AprU  17,  1886:  83  v. 
86.] 

Sf.c.  5360.     Costs  shall  be  allowed,  of  course,  to  any  defendant,  when  plaintiff  to 


upon  a  judgment  in  his  favor  in  the  actions  mentioned  in  the  two  pre-  P»y 
ceding  sections.     [51  v.  57,  §  553.]  8.*c.im. 

Sec.  5351.     In  other  actions  the  court  may  award  and  tax  costs,  when  in  the  dis- 


and  apportion  them  between  the  parties,  on  the  same  or  adverse  sides,  ^«y°"  "'  ''■« 
as  it  may  adjudge  to  be  right  and  equitable.     [51  v.  57,  §  554.]  8.  a  c.  ins. 

Sec.  5352.     When  several  actions  are  brought  on  one  instrument  when  several  ac. 
in  writing,  against  several  parties  who  might  have  been  joined  as  defend-  "°^,he  Mme""*"" 
ants  in  die  same  action,  no  costs  shall  be  recovered  by  the  plaintiff  in  instrument. 
more  than  one  of  the  actions,  if  the  parties  proceeded  against  in  the 
other  actions  were,  at  the  commencement  of  the  previous  action,  openly  *•*''•» 
within  the  state.     [51  v.  57.§55S] 

Sec.  5353.     VVhen  a  summons  is  issued  to  another  county,  it  may  Fees  on  summoM 
be  returned  by  mail,  and  the  sheriff  shall  be  entitied  to  the  same  fees  as  county. " 
if  it  had  issued   in    the  county  of  which  he  is  sheriff.     [51  v.  57, 

556.] 


CHAPTER  6. 

NEW  TRIAL,  AND   OTHER,  RELIEF    AFTER   JUDGMENT. 


Section 


I  Section 


5364   When  court  may  vacate  or  modify  judg-    5361.  When  enforcement  of  judgment  may  be 
ment  after  the  term.  I  „  suspended 


8355.  When  judgment  on   service  by  publica- 
tion may  be  opened. 
6356.  Bona  fide  purchaser  unaffected. 
63(57.  Mode  of  proceedinR  in  certain  cases. 
6S58.  Mode  of  proceeding  in  other  cases. 
8359.  Grounds  to  vacate  the  first  trial. 
5360.  What  must  precede  a  vacation. 


Suspension  of  execution  when  judgment 

prematurely  rendered. 
S36S.  Relief  after  judgment;  limitations. 
0064.  When  the  full  sum  i^i  not  sued  for  and 

recovered. 
8365.  This    chapter  applies    to    supreme    and 

probate  courts. 


Sec.  5354.     The  common  pleas  court,  or  the  circuit  court,  may  wh." co'.r.^y 
vacate  or  modify  its  own  judgment  or  order,  after  the  lerm  at  which  j^jg^.n,  „, 

.  _    j^.  ■■       "  order  after  term. 

the  same  was  made :  .....  j  ■    .1     se*  <?ud 

1.     By  granting  a  new  trial  for  the  cause  withm  the  time  and  m  the  ^"""p 

manner  provided  in  section.  5309.  

'•'3;'S2:YjLdfre;\^\wa!'ran?^f  attorney  is  set  aside  u  the  court  is  vested  with 

diKreJon  i  to  costs.    Bank  of  CadiM  v.  SUmmtnt,  S4  O.  S.  142, 160. 

i  "aw     After  the  existence  of  one  or  more  of  the  causes  enumerated  in  the  section  has  been  gc«  Appendix. 
foLTan  itsue  or  .'sues "s  to  the  validity  of  the  alleged  defense  should  be  made  up  by  proper 

'"•'^^t"n^^,ra1lls:d's:/e"n?firth^rs"djufcrole/vpa'.?d°^^^^ 
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2.  By  a  new  trial  granted  in  proceedings  against  defendants  con- 
structively summoned,  as  provided  in  section  5048. 

3.  For  mistake,  neglect,  or  omission  of  the  clerk,  or  irregularity 
in  obtaining  a  judgment  or  order. 

4.  For  fraud  practiced  by  the  successful  party  in  obtaining  [a]  judg- 
ment or  order. 

5.  For  erroneous  proceedings  against  an  infant,  or  person  of  un- 
sound mind,  when  the  condition  of  such  defendant  does  not  appear  in 
the  record,  nor  the  error  in  the  proceedings. 

6.  For  the  death  of  one  of  the  parties  before  the  judgment  in  the 
action. 

7.  For  unavoidable  casualty  or  misfortune,  preventing  the  party 
from  prosecuting  or  defending. 

8.  For  errors  in-  a  judgment,  shown  by  an  infant  within  twelve 
months  after  arriving  at  full  age,  as  prescribed  in  section  5330. 

9.  For  taking  judgments  upon  warrants  of  attorney  for  more  than 
was  due  the  plaintiff,  when  the  defendant  was  not  summoned,  or 
otherwise  legally  notified  of  the  time  and  place  of  taking  such  judgment. 

10.  When  such  judgment  or  order  was  obtained,  in  whole  or  in  a 
material  part,  by  false  testimony  on  the  pyrt  of  the  successful  party, 
or  any  witness  in  his  behalf,  which  ordinary  prudence  could  not  have 
anticipated  or  guarded  against,  and  the  guilty  party  has  been  con- 
victed.    ^February  7,  1885:  82  v.  34.] 

the  proceeding  could  properly  be  dismissed  without  vacating  the  judgment.     Doty  v.  Khox  Co, 
^rt«*,  16  0.  S.  13.1.  »  J     «  J 

A  judgment  rendered  against  a  party  af^er  his  death  may  be  vacated,  under  this  section,  upon 
morion  of  his  administrator.     Welton  v,  IViUiams,  28  O.  S.  472. 

The  provisions  of  this  section,  as  extended  by  ^  5365  to  probate  courts,  do  not  confer  power 
upon  a  probate  court,  in  proceedings  instituted  under  ^  6358,  to  vacate  or  modify  its  own  orders 
previously  made  in  the  settlement  of  the  accounts  of  executors  and  administrators.  Joktuon  v. 
Johnson,  26  O.  S.  .^57. 

When  the  judgment  sought  to  be  vacated  is  taken  jointly  against  all  the  defendants,  and  the 
•  defense,  set  forth  in  the  petition  to  vacate,  is  joint,  going  to  the  whole  cause  of  action,  the  jud^- 

•  menl.  if  erroneous  as  to  some  of  the  defendants  is  erroneous  as  to  all.  and,  if  the  defcn&e  » 

e.*.tahlished,  should  be  vacated  as  to  all.     Frasiers.  Williams,  24  O.  S.  625. 
«  The  court  of  common- pleas  may  modify,  on  motion,  at  a  subsequent  term,  the  entry  of  a  ver- 

dict and  judgment,  so  a<i  to  show  that  the  judgment  was,  in  fact,  rendered  on  June  16th,  though 
not  recorded  until  the  19lh.     Iutnt6erty.  Mustard^  ISO.  S.  419. 
;  It  is  competent  for  the  court,  on  motion,  and  proof  by  affidavit,  to  order  an  entry  of  tatisf»c* 

tion  of  a  judgment  wron^Uilly  made  to  be  set  aside  and  vacated,  and  award  execution  on  the 
judi;ment.     v.'Hson  v.  .S>./:cr.'/.  \K  O.  S.  |(il- 

The  provisions  of  this  chapter  apply  to  sperial  prnrccdings.     Myres  v.  Myres,  6  O^  S.  221. 

Every  court,  in  the  exercise  of  its  supervisory  and  protecting  charge  over  its  record,  and  the 
papers  belonging  to  its  files,  hat  the  power  to  dir''(t  the  clerk  to  correct  not  only  clerical 
errors,  hut  such  ^rors  as  may  arise  from  anv  frauritjcnt  or  improper  alteration  or  mutilation 
of  its  fiU;s  or  records,      llollistrr  v.  Juti^es.i^O.  9^    i^l.  .    . 

To  make  such  correction,  the  court  may  hear  evio'-nce,  and  act  on  the  proof;  and  it  is  not 
essential  to  the  action  of  the  court  that  the  judges  act  on  their  personal  knowledge  of  the  error. 
U. 

A  clerical  error  in  the  entry  of  a  judgment  may  be  corrected,  on  motion,  at  a  subsequent  term. 
Siatf  V.  Beam,  3  O.  S.  .>0S. 

A  judgment  may  be  set  aside  on  motio;».  at  a  term  subsequent  to  the  judgment,  for  irregularity 
or  improper  conduct  in  procuring  it  to  be  entered.  And  in  a  proceeding  of  this  kind,  the  court 
exercises  ::n  equitable  jurisdiction,  and  should  not  vacate  a  judgment  or  order  against  the  right 
and  justice  of  the  case.     Htsntington  v.  Finch,  H  O,  S.  445. 

A  indgMicnt  irregnlarlv  or  improperly  entered  might  be  set  aside  at  a  subsequent  term,  on 
motion.  Hunt  v.  Vratman,  3  O.  15;  Fowblt  v.  Rayberg^  4  O.  46,  64;  Reynolds  v.  Stanbnry^  20 
<).  344. 

The  lime  for  performing  a  decree  in  chancery  could  be  enlarged  at  a  subsequent  term,  ffaird 
V.  She/hertl,'lO.  261. 

An  interlocutory  decree  could  be  modified,  altered,  or  set  aside,  on  motion,  at  any  time  before 
final  decree.     Kelly  v.  S/anSery,  13  O.  40S. 

Where,  after  verdict  against  him.  a  defendant  filed  amotion  for  a  new  trial,  and  afterward  died, 
and  the  motion  was  contiuued  to  the  next  term  for  hearine,  the  court  could,  if  the  motion  was 
overruled,  enter  a  judgment  nunc  fire  tunc  upon  the  verdict  as  uf  the  term  in  which  it  was 
found.      Dials.  Holier,  6  ()   S   22«. 

An  order  nunc  ^ro  tunc  c«mld  not  be  entered  at  a  subsequent  term,  unless  an  order  was  actually 
nade  at  a  preceding  term,  and  omitted  to  he  entered.  Botkin  v.  Pickaway  Co.,  1  O.  375 ;  Green 
V.  Dod^c,AO.A^i\;   Ludlow  \.  Johnson, '.Mi.  ^V.\\    Torhet  v.  ('tf^»,  6  ().  3:{. 

An  order  made  after  the  sale,  directing  an  administrator  to  sell  real  estate  could  not  be  set  up 
to  sustain  such  sale.     I^udlow  v.  Park,  4  ().  5;   Ludlow  v.  Johnson,  sufra. 

The  omission  to  enter  up<m  the  journal  notice  of  an  appeal,  could  not  be  cured  by  a  nUnc  ^ro 
/Mffr  order  at  a  subsequent  term,  although  when  it  was  given,  notice  of  the  appeal  had  been 
entered  by  the  court  upon  its  docket.  Moore  v.  Brown,  10  O.  198.  But  sec  Hubble  v.  Kenick, 
1  <).  S.  171,  174 

Whcr-  ail  order  nunc  pro  tunc  was  entered  at  the  July  term,  to  take  effect  at  the  April  term 
preceduig.  an  appeal  bond  filed  within  thirty  days  after  the  July  term  was  not  in  time.  Land^m 
V.  Reid.  10  U.  'iM'i. 

A  ju<ig<iir-iit  under  th:s  itcctiun  is  not  appealable.      Taylor  v.  Fitch,  12  O.  S.  169. 

Se^  .lis*.  /Baldwin  v.  Sheets^  89  O.  S.  624  ;  and  notes  to  section  5097. 
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Sec  5355.     A  party  against  whom  a  judgment  or  order  has  been  when  judnieot 
rendered  without  other  service  than  by  publication  in  a  newsiiaper,  may,  "n  serviceTiy 

.,,-  -  It  f     ^         '     \  i     I       ^         J  ^   publication  may 

at  any  time  withm  five  years  after  the  date  of  the  judgment  or  order,  be  opened. 
have  the  same  opened,  and  be  let  in  to  defend;  but  before  the  judgment 
or  order  can  be  opened,  the  applicant  shall  give  notice  to  the  adverse  party 
of  his  intention  to  make  the  application,  and  shall  file  a  full  answer  to 
the  petition,  pay  all  costs,  if  the  court  recjuire  them  to  be  paid,  and  «  .  „  ,-., 
make  it  appear,  to  the  satisfaction  of  the  court,  that  during  the  pend- 
ency of  the  action  he  had  no  actual  notice  thereof  in  time  to  appear  in  s.  *  C.  iiiS. 
court  and  make  his  defense ;   and  each  party  may  present  affidavits. 
l5iv.  57,§75;  56  V.  93.  §3.] 

Sec.  6356.     The  title  to  any  property  which  is  the  subject  of  the  b„„j  gj^  ^^t- 
judgment  or  order  sought  to  be  opened,  and  which,  by  or  in  conse-  chaser  unaffected, 
quence  of  the  judgment  or  order,  has  passed  to  a  purchaser  in  good  faith,  sm  Appcadix. 
shall  not  be  affected  by  any  proceedings  under  the  two  preceding  sec- 
tions; nor  shall  the  title  to  any  property  sold  before  judgment  under  *•**•••*• 
an  attachment  be  affected  by  said  sections.     [51  v.  57,  §  75.] 

Sec.  5357.     The  proceedings  to  correct  mistakes  or  omissions  of  m^jj  ^f  proceed- 
the  clerk,  or  irregularity  in  obtaining  a  judgment  or  order,  shall  be  by  'nK  i"  certain 
motion,  upon  reasonable  notice  to  the  adverse  party,  or  his- attorney  in  lec'sup. 
the  action ;  but  the  motion  to  vacate  a  judgment  because  of  its  rendi- 
tion before  the  action  regul^ly  stood  for  trial,  can  be  made  only  in  the 
first  three  days  of  the  succeeding  term.     [51  v.  57,  ^  535.]  .  S.*C.  1114. 

Sec.  5358.  The  proceedings  to  vacate  the  judgment  or  order  on  Mode  of  proceed- 
the  grounds  mentioned  in  subdivisions  four,  five,  six,  seven,  eight,  nine,  "" '"  «"'"='«»»«»• 
and  ten,  of  section  fifty-thrte  hundred  and  ffty-fovr,  shall  be  by  petition, 
verified  by  affidavit,  setting  forth  the  judgment  or  order,  the  grounds 
to  vacate  or  modify  it,  and,  if  the  party  applying  was  defendant,  the 
defense  to  the  action ;  and  on  such  petition  a  summons  shall  issue  and 
be  served  as  in  the  commencement  of  an  action.     [74  v.  1 15,  ^  536-] 

Sec.  6359.     The  court  must  first  try  and  decide  upon  the  grounds  Grounds  to  vacate 
to  vacate  or  modify  a  judgment  or  order,  before  trying  or  deciding  '° "" '"'-' ""'"' 
upon  the  validity  of  the  defense  or  cause  of  action.     [51  v.  57, 4;  537.]  8.*o.iii6. 

Sec.  5360.     A  judgment  shall  not  be  vacated  on  motion  or  petition  what  must  pre- 
until  it  is  adjudged  that  there  is  a  valid  defense  to  the  action  in  which  I""*  "  '""^a'-o" 
the  judgment  was  rendered ;  or,  if  the  plaintiff  seeks  its  vacation,  that    "' "  ""' 
there  is  a  valid  cause  of  action;  and  when  a  judgment  is  modillcd,  all 


y  to 
I. 


\  ^Vy^.    The  notice  required  to  be  given  to  the  adverse  parly  must  be  given  to  such  parr 
the  case  as  may  be  interested  in  maintaining  the  judgment,     /•'it-.^frald  v.  Ctoss.  :tO  <).  S.  4« 

I  5357.     Proceedings  to  modify  a  judgment  prosecuted  under  this  section  to  correct  an  irrcgu- 
bnty  in  obtaining  a  judgment  or  order,  roust  oe  commenced  within  three  years  after  the  judg-  See  Appcadlv* 
nent  was  rendered  or  order  was  made.     Corry  v.  Campbell^  'i\  O.  S.  201. 

To  render  judgment  b^  default,  before  the  expiration  of  the  day  named  in  the  suminons  for 
answer,  is  not  merely  an  irregularity,  to  be  corrected  by  motion  in  (he  court  of  original  jurisdic- 
tion, but  an  error  for  which  judgment  may  be  reversed.     WiUtamson  v.  Nickirn,M  O.  S.  12:1. 

Ttle  taking  of  a  judgment  upon  a  warrant  of  attorney,  without  Aling  the  original  warrant 
or  a  copy  thereof,  i&  an  irregularity,  for  which  the  judgment  may  be  set  aside  upon  motion,  at 
the  tame  or  a  subsequent  term,  the  motion  havinc  been  filed  at  the  first  term  and  regularly 
coaliaoed.     Kncx  Co.  Bank  v.  Doty,  9  O.  S.  .'iOC. 

The  court  of  common  pleas  can  not  vacate  a  final  judgment  at  a  subsequent  term,  on  the 
motion  of  one  of  the  parties,  without  notice  to  the  other  party  or  his  attorney.  Hetirick  ▼. 
WiUon.  12  O.  S.  1S«. 

\\  S3S8-9.     A  party  bf  making  application  under  either  of  these  sections  voluntarily  submits    g^  AoMBdlx. 
hiauelf  to  the  jurisdiction  of  the  court,  and  is  bound  by  any  judgment  or  order  which  may  be  "^ 

afterward  rendered  in  the  action.     Watson  v.  Paine,  25  O.  S.  340. 

i  TOtfi.     A    finding  on   the  merits,  on   the   final    trial,  in    favor  of  the  party  against  whom    -^  AnnendK 
the  irregularity  was  committed,  is  a  sufficient  compliance  with  this  section.    Brunaagi  v.  Biggi,   """  *PP" 
BO.  &«.52 

|^j360-I  .  It  was  not  intended,  by  these  sections,  to  deprive  the  parties  of  their  right  to  a  jury 
tnjJ,  and  it  is  error,  after  finding  grounds  to  vacate  or  modify  exist,  to  proceed,  without  a  jury, 
where  the  right  is  not  waived,  to  try  and  adjudge  the  validity  of  the  alleged  defense.  Fragitr 
».  WUliamt,  24  O.  S.  «2S ;  Watson  v.  Paint,  25  O.  S.  .'HO  ;  Steond  National  Bank  v.  Slrmmont 
MO.  S.  143-lSO 
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5361-5366. 


liens  and  securities  obtained  under  it  shall  be  preserved  to  the  modified 
judgment.     [51  v.  57,  §  538.] 

Sec.  5361.  The  party  seeking  to  vacate  or  modify  a  judgment  or 
order  may  obtain  an  injunction  suspending  proceedings  on  the  whole  or 
a  part  thereof,  which  injunction  may  be  granted  by  the  court,  or  any 
judge  thereof,  when  it  is  rendered  probable,  by  affidavit,  or  by  exhibi- 
tion of  the  record,  that  the  party  is  entitled  to  have  such  judgment  or 
order  vacated  or  modified.     [51  v.  57,  §  539.] 

Sec.  5362.  If  the  judgment  was  rendered  before  the  action  stood 
for  trial,  the  suspension  may  be  granted  as  provided  in  the  preceding 
section,  although  no  valid  defense  to  the  action  be  shown ;  and  the 
court  shall  make  such  orders  concerning  the  executions  to  be  issued  on 
the  judgment  as  shall  give  to  the  defendant  the  same  righte  of  delay  he 
would  have  had  if  the  judgment  had  been  rendered  at  the  proper  time. 


8.  A  cms. 

When  enforce- 
ment of  judgment 
may  be  sus- 
pended. 

S.  A  C.  Ulfi. 


Suspension  of  ex- 
ecution when 
judgment  prema- 
turely rendered. 

Bee  Appendix. 

8.AC.11U. 


Relief  after 

1'udgment : 
imitations. 


8e«  Appendix. 


Persons  under 
disabilities. 


When  the  full 
sum  is  not  sued 
for  and  recov- 
ered. 
See  Appendix. 

This  chapter  ap- 
plies to  supreme 
and  probate 
courts. 


8.  *  C.  UU. 


[si  v.  57,  §  540.] 

Sec.  5363.  Proceedings  to  vacate  or  modify  a  judgment  or  order, 
for  the  causes  mentioned  in  sub-divisions  four,  five,  and  seven,  of 
section  5354,  must  be  commenced  within  two  years  after  the  judgment 
was  rendered,  or  order  made;  proceedings  for  the  causes  mentioned  in 
sub-divisions  three  and  six  of  the  same  section  shall  be  commenced 
within  three  years,  and  in  sub-division  nine  within  two  years,  after  the 
defendant  has  notice  of  the  judgment;  and  under  sub-division  ten  of 
the  same  section  the  proceedings  may  be  commenced  after  the  guilty 
party  is  convicted,  if  the  conviction  be  within  two  years  from  the  ren- 
dition of  the  judgment;  but  persons  within  the  age  of  minprity,  of  un- 
sound mind,  or  imprisoned,  may  commence  such  proceeding  within 
the  respective  times  limited  by  this  section,  after  such  disability  is  re- 
moved.    \^April  14,  1886;  83  V.  74.] 

Sec.  5364.  When,  by  mistake  of  the  pleader,  the  amount  claimed 
in  the  pleading,  and  recovered,  is  less  than  the  true  amount  then  due,  the 
party  injured  by  the  mistake  may  recover  the  balance  by  civil  action, 
without  costs.     [66  v.  144,  §1.] 

Sec.  5365.  The  provisions  of  this  chapter  shall  apply  to  the 
supreme  court  and  probate  court,  so  far  as  the  same  may  be  applicable 
to  their  judgments  or  final  orders ;  and  in  estimating  time  ihe  probate 
court  shall,  for  this  purpose,  be  considered  as  holding,  in  each  year, 
three  terms,  of  four  months  each,  the  first  commencing  on  the  first  of 
January  of  each  year.     [51  v.  57,  §  542.] 


CHAPTER  7. 

REVIVOR    OF,  AND   NEW    PARTIES  TO   JUDGMENT. 


Section 

6:t6t).  How  parties  not  summoned,  or  unknown, 
proceeded  against. 

ti^l.  How  dormant  judgment  may  be  re- 
vived.   ■ 

5368.  Limitation. 

5369.  How   revived   when    a   party   dies  after 

judgment. 


Section 

5370.  Partners  may  be  made  parties  to  judg- 

ment against  partnership, 

5371.  Sureties  m  certain  bonds  may  be  m.i((e 

parties  to  judgment  thereon. 


How  parties  not  Sec.  5366.  When  judgment  is  rendered  in  this  state  on  a  joint 
knorn"pr''o'ceed«i  contract  Or  instrument,  parties  to  the  action  who  were  not  summoned, 
auainsi.  and  persons  whose  liability  was  not  known  to  the  plaintifi*  at  the  rendi- 


8«*  AppcBdlz. 
8m  Appendix. 


\  6365.  Parties  have  not  the  right  to  a  re-hearing,  after  the  decision  of  a  cause  by  the  supreme 
court,  unless  the  application  comes  within  the  provisions  of  this  section.  Nor  can  sucli  re-!iearirg 
be  ordered  by  the  court  after  the  term  at  which  the  judgment  was  entered,  if  the  case  is  not 
within  those  provisions.     Zink  v.  Graitiy  260.  S.  378. 

g  .VfOr,.  Where  it  w.ts  sought  to  make  one  a  party  to  a  judgment  who  was  ori.ginally  named  as 
a  party  i)iit  not  served,  it  was  a  good  defense  to  show  that  no  judgment  could  have  been  ren- 
Ucrru  agaiiiHt  him  if  itriirinallv  served.  CtiHtoti  Bank  of  Cplumbus  v.  flart,  19  O.  'Xil,  Uu:  se- 
Ytht  v'.  McGovrrn.  4J  O.  S.  11. 
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tion  of  the  judgment,  may  be  made  parties  thereto  by  action  in  the 
same  court,  if  they  can  be  summoned  in  the  state ;  or,  when  the  judg- 
ment is  rendered  elsewhere,  the  plaintiff  may  bring  suit  upon  such  con-  g.  *  c.  loao. 
tract  or  instrument  against  the  parties  not  summoned,  or  persons  whose 
liability  was  unknown,  in  any  county  where  any  such  parties  reside  or  8.  *  c  U4». 
may  be  summoned.     [48  v.  31,  §  i ;  56  v.  39,  §  415.] 

Sec.  5367.     When  a  judgment,  including  judgments  rendered  by  a  How  dormant 
justice  of  the  peace  or  mayor,  a  transcript  of  which  has  been  filed  in  i'^''*^"'J"j°"''' 
the  court  of  common  pleas  for  execution,  becomes  dormant,  it  may  be 
revived  in  the  same  manner  as  prescribed  for  reviving  actions  before 
judgment,  or  by  action  ;  when  either  party  to  such  dormant  judgment,  Se«  ;  66M. 
his  agent  or  attorney,  makes  affidavit  showing  that  the  adverse  party  is 
a  non-resident  of  the  state,  and  that  such  judgment  remains  unsatisfied, 
in  whole  or  in  part,  and  the  amount  owing  thereon,  service  may  be  made 
by  publication  as  in  other  cases;  if  sufficient  cause  be  not  shown  to  the 
contrary,  the  judgment  shall  stand  revived  for  the  amount  which  the     ^^*^^ 
court  finds  to  be  due  and  unsatisfied  thereon  ;  and  the  lien  of  the  judg-  g.  4  8.481. 
ment  for  the  amount  due  shall  be  revived,  and  shall  operate  from   the 
time  of  the  entry  of  the  conditional  order,  or  the  filing  of  the  petition.  8.* 8.  sea. 
[57  V.  4,  §  490 ;  62  V.  40,  §  I ;  64  V.  236,  §  417.] 

Sec.  5368.     An  action  to  revive  a  judgment  can  only  be  brought  Revivor  of  judg- 
!vithin  twenty-one  years  from  the  time  it  became  dormant,  unless  the  ""*"'"  ''""""o"- 
party  entitled  to  bring  such  action  was,  at  the  time  the  judgment  be- 
came dormant,  within  the  age  of  minority,  of  unsound  mind,  or  impris- 
oned, in  which  cases  the  action  may  be  brought  within  fifteen  years 
after  such  disability  is  removed.     \April  14,  1886:  83  v.  75.] 

Sec.  5369.     If  either  or  both  of  the  parties  die  after  judgipent  How  judgment 
rendered,  and  before  satisfaction  thereof,  their  representatives,  rt-al  or  plVty'dies'a'fte* 
personal,  or  both,  as  the  case  may  require,  may  be  made  parties  to  the  judgment, 
judgment,  and  the  same  may  be  revived  by  an  action  brought  for  that 
purpose:  or  they  may  be  made  parties  thereto  in  the  same  manner  as 
is  prescribed  for  the  revival  of  actions   before  judgment;    and  such 
Judgment  may  be  rendered  and  execution  awarded  as  might  or  should 
have  been  given  or  awarded  against  the  representatives,  real  or  per- 
sonal, or  both,  of  such  deceased  party ;  and  where  any  judgment  or 
decree  has  been  rendered  in  the  circuit  court  of  any  county,  and  a 
mandate  has  been  directed  to   the  common  pleas  court  to  carry  the 
same  into  execution,  and  if  either  or  both  parties  thereto  die  before 
satisfaction  thereof,  the  same  may  be  revived  in  such  common  pleas 
court  in  conformity  with  this  section.     \_February  7,  1885:  82  v.  34.] 

Sec.  5370-     The  members  of  a  partnership,  against  which  a  judg-  P»"n«rs  may  be 

wv  I  w  ,    ,        .       ,-  "^  L  1  •  ,       made  parties  to 

ment  has  been  rendered  by  Us  firm  name,  may  be  made  parties  to  the  judgment  againu 
judgment  by  action.     [44  V.  66,  §4]  V^^\n^. 

Sec.  5371.     Sureties   to  the  bond  of  an  executor,  administrator,  Sureties  in  certain 
guardian,  or  trustee,  may  be  made  parties  to  a  judgment  thereon  against  mTdt'^JtwVto 
the  principal,  by  action.     [51  v.  397,  §  2.]  th«eon"' 

. K.AC.U8*. 

\  5367.  If  a  judgment  is  obtained  on  unsealed  process,  and  such  judgment  be  afterward 
revived,  without  objection,  the  want  of  the  seal  does  not  impair  the  validity  of  the  judgment. 
lUighwtiy  V.  rtndUtOH,  1.5  O.  735. 

Where  a  judgment  is  revived,  it  is  revived  with  at)  its  incidents,  as  between  the  parties. 
,Wrtait  v.  Beavfry  5  O,  178. 

But  the  title  of  a  purchaser  from  the  judgment  debtor  Is.  on  the  judgment  becoming  dormant, 
discharged  from  the  lien,  and  the  subsequent  revivor  of  the  judgment  will  not  affect  the  title. 
ifertcn  v.  Beavrr,  S  O.  178;  Minor  v.  Wallact,  10  O.  403;  HutckiHson  v.  Hutchinson,  15  O. 
301  ;   Tucker  v.  Shade,  26  O.  S.  868. 

See  notes  to  {  638a 

i  .5369.  A  judgment  in  personam,  under  which  no  specific  lien  on  real  estate  was  acquired 
during  the  lifetime  of  the  judgment  debtor,  can  not  be  revived  and  enforced  against  the  heirs. 
MHUr  V.  Taylor,  2»  O.  S.  267. 

3  5S70  This  section  applies  only  to  unincorporated  companies.  Neither  corporations  <(» 
iinwt  de  facto  are  within  in  provisions;  and  an  action  can  not  be  mainumed  under  this 
Mcdon  to  charge  the  stockholders  with  the  payment  of  a  judgment  against  the  corporation. 
^^^>i.  ttTader  Furniture  Co  ,  38  O.  S.  &9. 
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Ch.  1. 


DIVISION  V,     Enforcement  of  Judgment. 

CHAPTER  1.     Execution. 

CHAPTER  2.     Proceedings  in  Aid  of  Execution, 


CHAPTER  1. 


execution. 


Subdivision      I.  Kinds  ef  extcution. 

Subdivision    U.  Extcution  against  property. 

Subdivision  III.  Exemption  from  execution. 

Subdivision  IV.  When  chattels  claimed  by  third p^s^n. 

Subdivision    V.  Execution  against  the  person. 

Subdivision  VI.  Privilege  from  arrest-~Prison  bounds. 


Subdivision  I. 


Section 

5878.  Execution,  how  issued  and  directed. 


I  Section 

I  5373.  Kinds  of  execution. 


Subdivision  II. 


5374.  Property  sul^ect  to  levy  and  sale. 

5375.  When  Hen  of  judganent  attachei>  to  lands 

or  goods. 

5376.  Lien  of  judgment  of  supreme  court  and  A 

causes  appealed  to  circuit  court. 

6377.  Transcripts  of  judgments  of  justices  and  i 

mayors  may  be  filed  in  court. 

6378.  The  lien  of  such  judgment. 
5379.  Executions   upon   such   judgments,   and 

sales  thereunder. 
6880.  When   judgment  becomes  dormant  and 

ceases  to  be  a  Hen. 
6381.  The  command  and   indor.sement  of  (hi 

writ  of  execution. 

5382.  In   what    cases    no  preference  given  to 

executions. 

5383.  Goods  and  chattels  to  be  first   taken  ;  for 

want  thereof  lands  to  be  levied  on. 

5384.  When  goods  remain  unsold,  officer  may 

take  security  for  redelivery. 

5385.  Notice  of  sale  of  goods  on  execution. 
5:J86.  Alias  execution  against  unsold  goods. 
5387.  Public  and  private  sale  of  goods  on  execiJ* 

tion. 

6388.  If  first  levy  insufficient,  further  levy  may 

be  made. 

6389.  Lands   to   be  appraised   before    sale   by 

three  freeholders. 

6390.  Copy   of   appraisement   to   be   deposited 

with  clerk. 
5391.  Lien  of  judgment  restricted  to  two-thirds 

of  appraised  value  of  lands  levied  on. 
6392.  Property   of  certain  officers   to   be   sold 

without  valuation. 

5393.  The  notice  of  the  sale  of  lands. 

5394.  Publication  of   notice  in   German   news- 

papers. 

5395.  The    return    of    the    writ,    and    record 

thereof. 

6396.  Duty  of  sheriflT  when  money  made  with- 
out sale  of  real  estate. 

5397.  Purchaser  failing  to  pay,  punished  Jbr 
contempt.  j^ 

688£.  Confirmation  ot  sale;  order  for  deedf 


S-'WS*!.    Debtor  may  redeem  before  confirmation. 
6399.   When  iiKistt-r  Loinmissioners  may  convey 

re.il  estate* 
54tH>.   Wlicii   shtjrifi"  may  act  as  .tnd  lor  master 

totnniissioncr. 
5101.  Deed  of  sheriff,  master,  etc. — recitals. 

5402.  Eff^ect  of  deed  of  sheriff,  master,  etc. 

5403.  Printer's  fee  may  be  required  in  advance. 

5404.  Where  sales  to  take  place. 

5405.  Alias  execution  against  lands. 

5406.  Proceedings  when  creditors  direct  scpar- 
ate  levies  to  be  made  on  separate  par- 
cels of  land. 

5407.  Successor  of  sheriff  may  make  deeds  for 
land  sold  by  predecessor. 

5408.  After  satisfaction  of  execution,  balance 
tn  be  paid  to  defendant. 

5409.  Reversal  of  judgment  not  to  affect  title. 
!  5410.  Remedy  of  purchaser  at  sale  on  execu- 
I  tion,  if  sale  invalid. 
j  6411.  Remcdv  in  other  cases  of  invalid  sales. 
I  5412.  Proceedings     to    vacate    satisfaction    of 

judgment  satisfied  by  seizure  and  sale 
of  property  not  subject  thereto. 
5413.  Relief  of  officer   who  levies   upon   and 
sells  wrong  property  in  good  faith. 

6414.  Remedy  when  one  of  co-sureties  pays  for 
such  property. 

6415.  When  judfnnent  loses  preference. 

5416.  New  appraisement  for  sale  on  execution. 

5417.  New  appraisement  and  terms  of  sale  of 
mortgaged  premises. 

5418.  When  execution  to  be  returned. 

5419.  How  judgment  against  principal  and 
surely  entered. 

6420.  Appraisers'  fees. 

5421.  Execution  issued  to  another  county  may 
be  returned  by  mail. 

5422.  Money  not  to  be  forwarded  by  mail. 
6423.  Execution  docket, 

5424.  Index  to  execution  docket. 

5425.  Proceedings  when  order  uf  mUc  issued  is 
case  not  on  trial  docket. 


Digitized  by 


Google 


13.") 


§§  5372-5375. 


EXECUTION,  ETC. 


ru.  J,  Dw.  5.  Ch.  1. 


Subdivision  Tit. 


Shctioh 

5426.  Property  of  unmarried   woman   exempt 

from  execution. 

5427.  Beneficiary   funds    to    be   exempt    from 

execution. 
W25-  Certain  property  of  benevolent  societies 

exempt. 
5429.  Property  kept   and   used   to    extinguish 

fires  exempt. 
5|:!0.  Exemptions    to    heads    of    families    and 

widows. 
M3t    Special   exemption   to  physicians,   dray* 

men,  etc 

5432.  Appraisal  of  exempted  property. 

5433.  Provisions  with  respect  to  exemptions  to 

apply  to  all  courts. 


Section 

6i34.  When  certain  .sections  du  not  apply. 
i'»4H5.  Who  entitled  to  homestead  exemption. 
5436.  Preceding   section   applies   to  owner  of 

superftrtictures  and  lessees. 
MS7.  Homestead  for  decedent's  family. 
M3S.  How  homestead  set  off. 

5439.  Procedure  when  homestead  not  divisible. 

5440.  Allowance  in  lieu  of  homestead,  and  of 

proceeds  of  sale  thereof. 

5441.  Five   hundred  dollars  worth  of  property 

exempt  in  certain  case. 

5442.  Homestead    in    property    mortgaged   by 

husband. 

5443.  Dower  not  affected. 


5444. 


5447. 

5448. 
5449. 
545a 
54A1. 
5452. 


5457. 
545S. 
5459. 
5460. 


St'BDIVISION    IV. 

Proceedings  when  goods  levied   on  are  I  5445.  Trial  of  the  right  to  property, 
claimed  by  a  third  person.  |  5446.  Proceedings  when  jury  find  for  plaintiff. 

Subdivision  V. 


Requisites  of  execution  against   the   per- 
son. 
For  what  cause  may  issue. 
By  whom  and  how  allowed. 
May  be  issued  by  justice  of  the  peace. 
When  issued  of  course. 
Discharge  by  delivery  of  property. 


5453.  Entitled  to  prison  bounds,  but  execution 

may  issue  against  property. 

5454.  Death  of  debtor  no  satisfaction  of  judg- 

ment. 

5455.  Person  arretted  before  judginent  must  be 

charged  in  execution  within  ten  days. 
5456    When  debtor  may  be  discharged. 


Who   are   privileged     from    arrest 

when. 
When    and    where  arrest    may    not    be 

made. 
This    subdivision    does     not    extend    to 

crimes,  etc. 
Notice  to  be  given  when  member  or  officer 

of  legislature  arrested. 


Subdivision  VI 
and 


be    dis- 


5461.  How    and    when    prisoner    may 

charged. 

5462.  Prison  bounds  fixed. 
1 5463.  When    prisoner    entitled    to    benefit   of 

prison  bounds. 


SUBDIVISION  I.       KINDS  OF  EXECUTION. 

Sec.  5372.  An  execution  is  a  process  of  the  court,  issued  by  the 
clerk,  and  directed  to  the  sheriff  of  the  county ;  and  executions  may 
be  issued  to  the  sheriffs  of  different  counties  at  the  same  time.     [5 1  v, 

57.  §418.1 

Sec.  5373.     Executions  are  of  three  kinds: 

1.  Against  the  property  of  the  judgment  debtor,  including  orders 
of  sale. 

2.  Against  the  person  of  the  judgment  debtor. 
,3.     For  the  delivery  of  the  possession  of  real  property;  in  which 

case  the  writ  shall  contain  a  specific  description  of  the  property,  and 
a  command  to  the  sheriff  to  deliver  the  |)roperty  to  the  person  entitled 
thereto;  and  the  writ  may  also  require  him  to  make  the  damages  recov- 
ered for  withholding  the  possession,  and  costs,  or  costs  alone,  out  of 
the  property  of  the  person  who  so  withholds  the  possession.  [51  v. 
57»§§4i9.  487-] 

SUBDIVISION  II.       F.XKCUTmX  AGAINST  PROPERTY. 

Sfc.    5374.     Lands    and    tenements,    including    vested   interests  Property  subject 
therein,  and  permanent  leasehold  estates  renewable  forever,  and  goods  see^Ippendix.* 
and  chattels,  not  exempt  by  law,  shall  be  subject  to  the  payment  of  g,£e.  1068. 
debts,  and  shall  be  liable  to  be  taken  on  execution  and  sold  as  herein- 
after provided.     [37  v.  44,  §  i ;  51  v.  57,  5^  420.]  8.  ac.  U42. 

Sec.  5375-  Such  lands  and  tenements,  within  the  county  where 
the  judgment  is  entered,  shall  be  bound  for  the  satisfaction  thereof  from 


Execution,  how 
issued  and 
directed. 

&  «  C.  1063. 
8e«  Appendix. 

Kinds  of  execu- 

ttob. 

Am.  87  v.  187. 


See  Appendix* 

S.  A  C.  1088. 
8.AC.100S. 


'^ 


I; 


># 


2  5375.     The  judj^ment  named  in  this  «'itii-ii   is  the  final  judsment,  and  one  which  iscon-  8ee  Appendix* 
elusive  of  the  matters  in  controversv  hciwtjtii  \\\v  parties,  and  upon  which  execution  may  issue 
forthwith  ;  but  an  order  that  the  defendant  pay  the  amount  due  on  a  contract  for  the  purchaif 
aS  land,  to  Che  clerk  of  the  court,  within  thirty  oays,  and  in  default  thereof  that  execution  issue 
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^2S2>1 


When  licD  of  the  first  day  of  the  the  term  at  which  judgment  is  rendered ;  but  judg- 
iilrlfrt  w'ulid^or  roents  by  confession,  and  judgments  rendered  at  the  same  term  at 
good*.  which  the  action  is  commenced,  shall  bind  such  lands  only  from  the  day 

&*€.titt.         on  which  such  judgments  are  rendered;  and  all  other  lands,  as  well  as 

goods  and  chattels  of  the  debtor,  shall  be  bound  from  the  time  they  are 
&AC.iMi.         seized  in  execution.     [37  v.  44,  §  1;  51  v.  57,  §  421.] 
Lien  of  iudK-    '      Sec.  5376.     A  judgment  of  the  supreme  court,   for  money,  shall 
of  >upnr"ic .     ..  5jj^^j  the  lands  and  tenements  of   the  debtor,  within   the  county   in 

which  the  suit  originated,  from  the  first  day  of  the  term  at  Avhich  the 

judgment  is  entered,  and  all  other  lands,  and  the  goods  and  chattels. 
Lieu  ..  . . ,  .11  of  the  (I*])tor,  frpm  the  time  they  are  seized  in  execution  ;  imt  the  lien 
of  comt.  .,  ....>  ^f  ^  judgment  of  the  common  pleas  court,  in  an  action  wi'ich  is  ap- 
thcdrt-l^;:t''^urt''  pcaled  by  the  judgment  debtor  to  the  circuit  court,  and  is  thence  re- 
mo*led*iosup«mc  "loved  into  the  supreme  court,  shall  not  be  thereby  divested  or  vacated, 
couri.  but  shall  continue  till   the  final  determination  of   the  action  in  the 

supreme  court.     \^February-i,  1885:  82  V.  34.] 

therefor,  is  a  final  judf;ment,  and  operates  as  a  Hen  upon  the  debtor's  lands  within  the  county, 
UnsUy  V.  Logan,  :«  (>.  S.  37C. 

The  existence,  validity,  and  extent  of  a  judgment  lien  arc  matters  purely  legal,  and  dependent 
upon  statutory  provisions  ;  and  if  it  fail  at  law,  it  can  not  be  aided  in  equity.  Douglas  v.  Huston, 
6  O.  I5fi 

The  lien  of  the  judgment  of  a  court  of  record  is  co-extcnsivc  with  the  territorial  jurisdiction 
of  the  court,  MtUrr  v.  Mur/^hy,  4  ( >.  1»'J ;  and  the  lien  of  a  judgment  of  the  stipcnor  court  of 
Cincinnati  extends  to  all  lana<t  of  the  debtor  within  the  county,  as  well  as  vithin  the  city, 
KiUbr,th  V.  Diss,  'l\  ().  S.  ^7lt;  and  the  judgment  of  the  UnitctI  Stales  circuit  court  operates  aft 
iilien  upon  the  lands  of  the  judgment  debtor  within  the  district.  ScUers  v.  i'or^'in,  A  ().  31»»* ; 
Corwin  V.  Benham,  2  O.  S.  :i6 ;   Laxvrfncc  v.  Belgfr,  ai  O.  S,  IT5. 

A  decree  for  alimony  to  be  paid  in  installments  docs  nut  operate  as  a  lien  upon  the  real  estate*  ■ 
of  the  defendant  unlets  made  a  charge  thereon  by  the  decree.     OUn  v.  Hunger/orJ,  10  O.  'i^. 

In  order  that  a  judgment  may  operate  as  a  lieir,  the  judgment  debtor  must  have  a  legal  inter- 
est in  the  land,  and  such  as  can  be  sold  on  execution  to  satisfy  it.  and  therefore  it  does  not  bind  an 
equitanle  interest, yrt^jfrw/a/i  v.  Hulhck,  \  O.  318;  Bairt/  v.  Kirt/omi,  S  <).  21 ;  and  where  land 
has  been  conveyed  absolutely,  and  the  grantee  covenants  to  rcconvey  upon  the  payment  of  a 
stipulated  sum,  to  secure  which  the  conveyance  was  made,  the  equity  remaining  in  the  grantor 
can  not  be  sold  on  execution,  and  the  lien  of  a  judgment  against  him  does  not  attach  to  it, 
Bairds.  Ktriland^  sufira  ;  but  it  docs  attach  to  the  interest  of  one  in  possession  of  land,  though 
it  is  not  determined  whether  the  purchaser  on  execution  takes  any  equitable  interest  which  the 
possessor  has  in  the  premises,  ttatnrs  v.  Baker,  5  (>.  S.  254;  and  the  lien  attaches  to  a  vested 
remainder,  held  by  a  legal  title,  l^wrencf  v.  Belger,  \\\  O.  S.  175;  but  it  is  not  decided  whether 
this  may  be  sold  on  execution. 

The  lien  of  a  judgment   or  mortgage  's  not   lost  by  the  organization  of  a  new  county  which 
includes  the  incumbered  lands  within  its  limits.     Da-:>idsoH  v.  Root.  I]  ().  98, 
'  .The  lien  does  not  attach  to  real  estate  the  title  to  which  is  acquired  after  the  term  of  eourt  at 

which  the  Judgment  is  rendered,  Mt'lUrx.  Murphy,  4  O.  !t2 ;  nor  to  lands  conveyed  in  trust 
before  the  judgment  is  rendered,  Afassthn  Bank  v.  Be//,  14  ().  S.  'HXi;  nor  to  lands  which  are 
contracted  to  be  sold,  except  to  the  extent  that  the  purchase  money  remains  unpaid,  .^w/iVrT. 
/>nwi"w,  5().  S.  till ;  /.fjferson  \.  Da//as,2(*0.  S.  G^:  nor  to  the  land  and  water  power  leased  of  the 
f^XMc,  Buckingham  V,  JCe^-ne.  I'.tO.  .tint ;  but  the  lien  coven,  and  includes  a  water  right  or  ease- 
inent  appurtenant  to  the  land.      Mt'rgat:  v    Mason,  20  O.  401. 

Where  a  judgment  w;»>  confessed  upon  process  issued  during  the  tcnn,  it  was  held  that  its  Hen 
was  inferior  to  the  lien  of  u  jud-cment  subsequently  rendered  at  the  same  term,  in  an  action  upon 
,*  which  procc-s  regularly  issued  before  the  term  ;  and  the  fact  that  execution  upon  the  confessed 

judgment  was  i.-^sued  and  levied  within  ten  days  after  the  term,  and  upon  the  other  judgments 
afterwards,  and  within  the  year,  did  not  alter  the  case.  Ridd/f  v,  BryaUy  50.  48;  but  under  the 
act  of  18:tl  ;;i  Chase.  I7I0),  a  judgment  entered  during  the  term  by  confession  was  held  to  create 
a  lien  from  the  first  day  of  the  term,  which  was  superior  to  that  of  a  mortgage  executed  before, 
but  not  recorded  till  after,  the  commencement  of  the  term.    Jackson  v.  Luce,  14  O.  514. 

The  lien  of  a  judgment  recovered  under  section  4364  is  limited  to  the  real  estate  of  the  )udg- 
ment  debtor,  and  the  liability  of  real  estate  not  owned  by  the  judgment  debtor  is  fixed  by  the 
commencement  of  a  suit  by  the  judgment  creditor  to  enforce  it ;  and  if  the  debtor  sell  and  con- 
vey his  real  estate  before  such  suit  is  brought,  it  can  not  be  subjected  to  the  payment  of  the 
judgment.     BelUngtr  v.  Gti^th,  23  ().  S.  619. 

Goods  and  chattels  are,  as  agai^tst  subsequent  levies,  bound  from  the  time  they  are  seised  in 
execution;  but  where  an  olTicer.  under  a  promise  of  indemnity  for  his  neglect,  and  to  enable  the 
debtor  to  raise  money  to  satisfy  the  execution  by  the  prosecution  of  his  business,  merely  indorses 
a  paper  levy  on  the  execution  in  his  h:inds.  and  allows  the  debtor  to  retain  absolute  possession 
and  control  of  the  property,  with  power  of  use  and  sale  in  the  usual  course  of  business,  such 
levy  is  void,  and  the  goods  £.nd  chattels  are  subject  to  seizure  on  execution  in  favor  of  other 
creditors.     Murjthey  v.  S-wadener,  33  ().  S,  85. 

When  a  valid  levy  ha*  been  made  upon  goods  and  chattels  in  the  hands  of  the  officer.  .*  con- 
structive levy  of  subsequent  excrutions  coming  into  his  hands  before  s.Tle  maybe  m.ulc  by 
indorsement  merely ;  but  when  the  original  levy  is  a  mere  paper  levy, and  therefore  void,  a 
constructive  levy  of  actual  executions  will  not  bind  the  property  against  subsequent  executions 
actually  levied  thereon.     /*. 

Where  the  land  oi  one  is  about  to  be  s<ld  «n  a  voi'l  judgment,  he  has  a  right  to  appear  in 
court  and  m.->vc  to  set  aside  the  execution,  thout^h  m-t  a  party  to  the  judgment.  Mi/itr  ▼« 
Peters,  :'5  O.  S.  273 

No  entry  by  the  sheriff  upon  real  estate  is  neces.^ry  to  constitute  a  valid  levy  thereon. 
Morgan  v,  Ktn*:ey,  38  O.  S.  610.  The  levy  of  a  foreign  execution  is  complete  when  indorsed  on 
the  execution,  and  bcf'rc  entry  thereof  as  required  by  section  1212.     lb. 
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Sec.  GSTT.     The  party  in  whose  favor  a  judgment  is  rendered  by  Filing  of  tran- 
a  justice  of  the  peace,  or  mayor  of  a  municipal  corporation,  may,  at  SsVfVaMfces 
any  time  after  judgment  is  rendered,  if  the  same  be  not  appealed  or  and  mayors  with 
•stayed,  file  in  the  office  of  the  clerk  of  the  court  of  common  pleas  of  common  pielk*^ 
the  county  in  which  the  judgment  was  rendered,  a  transcript  thereof, 
having  certified  therein  the  amount,  if  any,  paid  thereon ;  and  there- 
jjwn  the  clerk  shall  enter  the  case  on  the  execution  docket,  together  ^*  Appeadix. 
with  the  amount  of  the  judgment,  and  the  time  of  filing  the  transcript; 
but  if,  within  ten  days  after  the  rendition  of  the  judgment,  the  judg- 
ment debtor  pay  the  same,  or  give  bail  for  stay  of  execution,  the  justice 
or  mayor  shall  forthwith  certify  that  fact  to  the  clerk  of  the  court  of 
common  pleas,  who  shall  enter  a  memorandum  thereof  upon  the  exe- 
cution docket ;  and  the  cost  of  the  transcript,  the  filing  thereof,  and  of 
the  entry  on  the  docket,  shall  be  paid  by  the  party  who  files  the  tran- 
script, and  taxed  as  increased  costs,  unless  the  judgment  debtor  pay 
the  same,  give  bail  f<Jr  stoy  of  execution,  or  appeals  from  the  judgment 
rendered,  within  ten  days  after  the  rendition  of  the  judgment.     [April 
3,  i888:  85  v.    143.] 

Sec.  5378.     Such  judgment,  if  the  transcript  be  filed  in  term  time,    I'lieiienofsuch 
shall  be  a  lien  on  the  real  estate  of  the  judgment  debtor  within  the  "'"^'="""' 
count)'  from  the  day  the  transcript  is  filed;  and  if  filed  in  vacation,  the; 
judgment  shall,  as  against  the  debtor,  be  a  lien  from  the  day  it  is  filed,  ^  ^  ^,  ^ 
but  as  against  other  transcripts  filed  in  vacation,  and  judgments  ren-  see  Appendix, 
dered  at  the   next  term  of  the  court,  it  shall  be  a  lien  only  from  the 
first  day  of  the  next  term.     [57  v.  4,  §  490.] 

Sec.  53T9.     Execution  may  be  issued  on  such  judgment  at  any  Kxccutionj  upon 
time  after  filing  the  transcript,  as  if  the  judgment  had  been  rendered  in  and  siks^the""' 
court:  but  the  lien  shall  remain  as  provided  in  the  preceding  section.  ""^"■ 
L)4  *•  21,  §  491.1 

Sec.  5380.     if  execution  on  a  judement  rendered  in  any  court  of  Whenjodgment 

:"~"*'.  ■    1      c       1  •    1    1         1  ri     1  ,1    '""""><:'  dormant 

record  m  this  state,  or  a  transcript  01  which  has  been  filed  a"  provided  .I'lj  te:iscs  to  be  a 
in  section  fifty-three  hundred  and  snrnty-saien,  be  not  sued  out  within  '"■'" 


five  years  from   the  date  of  the  judgment,  or  if  five  years  intervene 
between  the  date  of  the  last  execution  issued  on  such  judgment  and  the 

i  ^3S0.  This  section  docs  not  apply  id  a  decree  for  the  sale  of  specific  property.  Beaumont 
.     'IrrrUk.-lAi  O    S.  Wi. 

Where  a  judgment  has  become  dormant  during  the  pendency  of  a_  provisional  injiniLtion 
a^ainit  execution  thereon,  the  court  wilt,  on  dissfilulion  of  the  injunction,  order  execution  to 
•^•■ae  f->r  ihe  balance  equitably  due,  iVttsh  v.  Childs^  17  O.  S.  319;  but  when  the  judgment 
•lebtor  snid  and  conveyed  the  land  lo  a  purchaser  without  notice,  who  paid  the  purchase  money, 
xod  tlic  judgment  t>ecame  dormant  because  of  an  iiijuiiclinn  presenting  the  issuing  of  an  exe- 
cati^n.  the  purchaser  took  the  land  dischargctl  of  the  lien.      Tucker  v.  Shode,  2-i  (>.  S-  :t.«V. 

Proceedings  in  error  do  not  operate  as  a  supersedeas  and  prevent  the  judgment  from  becoming 
dormant,  or  remove  the  necessity  of  suing  out  execution  within  five  years.  LytU  v.  Cin.  M'/'g 
Ct..  A  O.  4-.9. 

The  taking  of  an  execution  from  the  clerk's  office,  by  the  plaintiff  or  his  attorne)r,  and  retum- 
i.iS  the  same  without  delivering  it  to  the  sheriff,  is  not  a  suing  out  of  execution  within  this  sec- 
tion; the  writ  must  be  actually  or  constructively  delivered  to  the  sheriff.  KtUey  v,  Vincent^ 
»  O.  S.  41.1. 

Execution  issued  on  a  dormant  judgment  will  be  set  aside  on  motion,  and  the  goods  and  money 
le%ied  restored  to  the  judgment  debtor.  Lytic  v.  Cin.  M'fg  O.,  4f).  459;  butywtfrr,  whether  a 
jti'iicial  sale  of  real  estate  upon  process  upon  a  dormant  judgment  can  be  impeached  on  thai 
pround,  except  by  a  petition  in  error  to  reverse  the  order  of  confirmation.  Beaumont  v.  Her- 
if*.2lO.  S.  44o. 

A  judgment  creditor  who  brings  or  was  properly  made  a  party  to  an  action  to  subject  mort- 
gaged land  to  sale,  and  to  ascertain  and  marshal  the  liens  thereon,  will  not  lose  his  right  to  share 
m  the  proceeds  of  a  sate  because  his  judgment  became  dormant  pending  the  action,  Lawrence 
r.  Betgcr,  31  O.  S.  175;  Dempsey  v.  Bush,  18  t).  S.  876;  but  where  more  than  five  years  have 
elapsed  without  execution  from  the  time  the  injunction  was  disallowed  and  the  bill  dismissed, 
the  party  is  in  the  same  situation  as  if  the  injunction  had  never  been  issued.  LytU  v.  Cim. 
if/V  I*..  4  0.  4.W. 

A  senior  judgment  creditor  who  has  not  issued  execution  for  more  than  five  ^'ears,  is  not  ei^ti- 
tied  to  money  made  by  a  sale  of  real  estate  under  an  execution  upon  a  junior  judgment.  LytU 
•.  Cin.  M'/e  Co.,  4  O.  459. 

Where  land  is  subject  to  two  liens,  the  elder  a  judgment  and  the  other  a  mortgage,  and  the 
jvdffnent  becomes  dormant,  its  priority  is  lost,  and  the  mortgage  becomes  the  paramount  lien 
Uinsr  v    WalUtct.  10  C>.  403. 

%e  note  to  section  5367.     And  see  Moore  v.  Ogden.  .%  O.  8.  430. 


'^cf;  Sup. 


Sm  Appendix. 
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H.  A  C.  1007. 
Writ  of  esecution . 


•  &;  H5011,  9(M2. 


In  what  cases  no 
preference  given 
to  executions. 


time  of  suing  out  another  execution  thereon,  such  judgment  shall  become 
dormant,  and  shall  cease  to  operate  as  a  lien  on  the  estate  of  the  judg- 
ment debtor.     [51  V.  57,  §  422.] 

Sec.  5381.  The  writ  of  execution  against  the  property  of  the  judg- 
ment debtor  issuing  from  any  court  of  record,  shall  command  the  officer 
to  whom  it  is  directed,  that  of  the  goods  and  chattels  of  the  debtor  he 
cause  to  be  made  the  money  specified  in  the  writ,  and  for  want  of 
goods  and  chattels,  he  shall  cause  the'  lands  and  tenements  of  said 
debtor  to  be  sold  for  cash.  But  if  the  court  rendering  the  judgment  or 
decree  so  orders,  real  estate  may  be  sold  under  writ  of  execution,  on 
the  following  terms :  one-third  cash  on  the  day  of  sale,  one-third  in  one 
year,  one-third  in  two  years  thereafter,  with  interest  on  deferred  pay- 
ments, to  be  secured  by  mortgage  on  the  premises  so  sold.  But  an 
execution  issued  on  a  judgment  rendered  against  a  ]xirtnership  firm,  by 
its  firm  name,  shall  operate  only  on  the  partnershi))  property,  and  the 
exact  amount  of  the  debt,  damages,  and  costs,  for  which  the  judgment 
is  entered,  shall  be  endorsed  on  the  execution.     \April  15,  1889:  86  v. 

372-] 

Sec.  5382.  When  two  or  more  writs  of  execution  againfit  the  same 
debtor  are  sued  out  during  the  term  in  which  judgment  was  rendert;d, 
or  within  ten  days  thereafter,  and  when  two  or  more  writs  of  execution 
against  the  same  debtor  are  delivered  to  the  officer  on  the  same  day,  no 
preference  shall  be  given  to  either  of  such  writs;  but  if  a  sufficient  sum 
of  money  be  not  made  to  satisfy  all  executions,  the  amount  made  shall 
be  distributed  to  the  several  creditors  in  proportion  to  the  amount  of 
their  respective  demands;  in  all  other  cases  the  writ  of  execution  first 
delivered  to  the  officer  shall  be  first  satisfied ;  and  the  officer  shall  indorse 
on  every  writ  of  execution  the  time  when  he  received  th^  same;  but 
nothing  herein  contained  shall  be  so  construed  as  to  affect  any  prefer- 
able lien  which  a  judgment  on  which  execution  issued  has  on  the  lands 
of  the  judgment  debtor.     [51  v.  57,  J^  424.] 

Skc.  5383.  The  officer  to  whom  a  writ  of  execution  is  delivered 
shall  proceed,  immediately,  to  levy  the  same  upon  the  goods  and  chat- 
tels of  the  debtor;  but  if  no  goods  and  chattels  can  be  found,  the 
officer  shall  indorse  on  the  execution  the  words  "  no  goods,"  and  forth- 
with levy  the  same  upon  the  lands  and  tenements  of  the  debtor  which 
are  liable  to  satisfy  the  judgment.     [51  v.  57,  *^  425] 

Skc.  5384.  When  a  sheriff,  coroner,  or  other  officer  levies,  by  vir- 
tue of  an  execution,  upon  any  go6ds  and  chattels  which  afterward 
remain  upon  his  hands  unsold  for  want  of  bidders,  for  the  want  of  time 
to  advertise  and  sell,  or  for  any  other  reasonable  cause,  the  officer  may, 
for  his  own  security,  take  of  the  defendant  an  undertaking,  with  secu- 
rity, in  such  sum  as  he  deems  sufficient,  to  the  effect  that  the  property 
shall  be  delivered  to  the  officer  holding  an  execution  for  the  sale  of  the 
same,  at  the  time  and  place  appointed  by  such  officer,  either  by  notice 
given  in  writing  to  the  defendant  in  execution,  or  by  advertisement 
published  in  a  newspaper  printed  in  the  county,  naming  therein  the  day 
and  place  of  sale;  and  if  the  defendant  fail  to  deliver  the  goods  and 
chattels  at  the  time  and  place  mentioned  in  the  notice  to  him  given,  or 


8.  *  c.  lew. 


Goods  and  chat- 
tels 10  he  first 
taken ;  for  want 
thereof  lands  to 
he  levied  on. 
See  Appendix. 

S.  AC.  low. 

When  officer  may 
take  bond  for 
their  delivery. 

See  Appendix. 

Condition  of  such 
bond. 


What  is  a  breach 
of  Its  condition. 


Sre  Appendix. 


8««  Appendix. 


\  5381,  A  decree  in  chancery,  in  the  supreme  court  of  the  county,  was  remanded  to  the  common 
pleas  for  execution,  and  the  rlcrk  of  that  court  issued  merely  a  certified  transcript  of  the  decree, 
containing  no  description  of  the  land,  except  by  reference  to  other  parts  of  the  record,  and  it 
wHs  held  that  u  sale  made  upon  such  writ  was  not  void,  but  irregular,  and  that  it  was  rightfully 
set  aside.     RkoMtmus  v.  Omvin,  \>  O.  S.  SGfi. 

I  5382.  This  section  only  applies  to  liens  which  are  equal,  and  not  to  cases  where,  upon  other 
principles,  one  party  has  a  preferable  lien,  Patf/tn  v.  Sheriff  o/  Pickaway  Co.,  2  O.  395;  Wajh 
mirtv.  Staley,  3  O.  ■366;  Bank  of  A>.  v.  Rooia,  13  O,  334;  and  of  judgments  rendered  at  the 
same  term  and  levied  within  the  year,  one  does  not  gain  a  preference  from  the  fact  ttiat  it  was 
first  levied.     Bank  o/  Ky.  v.  Roosa^  supra. 
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to  pay  to  the  officer  holding  the  execution  the  full  value  of  such  goods 
and  chattels,  or  the  amount  of  the  debt  and  costs,  the  undertaking  shall 
be  considered  as  broken,  and  may  be  proceeded  on  as  in  other  cases.  s.*C.lO»i. 

[5i,*-57.  S  429-], ,  , 

Sf.c.  5385.  'I'he  officer  who  levies  upon  goods  and  chattels  by  Notice  of  uie  of 
nrtue  ot  an  execution  issued  by  a  court  of  record  shall,  before  he  pro-  eoodt  on  execu- 
ceeds  to  sell  the  same,  cause  public  notice  to  be  given  of  the  time  and 
place  of  sale,  for  at  least  ten  days  before  the  day  of  sale,  which  notice 
shall  l)e  given  by  advertisement  published  in  a  newspaper  printed  in 
the  county,  or,  if  no  newspaper  is  printed  therein,  by  posting  adver- 
tisements in  five  public  places  in  the  county,  two  of  which  shall  be  put 
up  in  the  township  where  the  sale  is  to  be  held.     [66  v.  23,  |^  430.] 

Sec.  5386.     \\hen  goods  and  chattels  levied  upon  by  execution  can  ahm  executio» 
not  be  sold  for  want  of  bidders,  or  want  of  time,  the  officer  who  makes  *8«>>««  untow 
the  return  shall  annex  to  the  execution  a  true  and  perfect  inventory  of  *" 
the  goods  and  chattels  remaining  unsold;  and  the  plaintiff  in  such  exe- 
cution may  thereupon  have  another  execution  issued,  directing  the  sale 
of  the  property  levied  upon ;  but  such  goods  and  chattels  shall  not  be 
sold  unless  the  time  and  place  of  sale  be  advertised  as  directed  in  the 
preceding  section.     [66  v.  23,  §  430.] 

Sec.  5387.  All  sales  of  goods  and  chattels  shall  be  at  public  auc-  Public «nd private 
tion ;  but  the  court  from  which  an  execution  or  order  of  sale  issues,  or  ^xlcl^Sn^ °" 
a  judge  thereof  in  vacation,  may,  on  good  cause  shown,  on  application 
of  either  party,  and  due  notice  to  the  adverse  party,  make  an  order 
directing  the  sheriff,  or  other  officer  holding  the  process,  to  sell  such 
goods  and  chattels  at  private  sale  for  cash,  specifying  the  time,  not 
extending  beyond  the  return  day  of  the  process,  during  which  such  sale 
will  continue;  but  l)efore  such  private  sale  is  made,  the  court  shall 
order  such  personal  property  to  be  appraised  by  three  disinterested  per- 
sons; and  the  property  shall  not  be  so  sold  for  less  than  two-thirds  the 
appraised  value  thereof.     [66  v.  23,  §  430.] 

Sec.  5388.     When  a  writ  is  issued  directing  the  sale  of  property  Such  further  writ 
previously  taken  in  execution,  the  officer  who  issues  the  writ  shall,  if  "Ihcr'^ievy',  if  the 
requested  by  the  person  entitled  to  the  benefit  thereof,  or  his  agent  or  "■■?'  •>«  '■""'■ 
anomey,  add  thereto  a  command  to  the  officer  to  whom  the  writ  is 
directed,  that  if,   in  his  opinion,  the  property  remaining  in  his  hands 
not  sold  is  insufficient  to  satisfy  the  judgment,  he  shall  levy  the  same 
upon  lands  and   tenements,  goods  and  chattels,  or  either,  of  the  judg- 
ment debtor,  as  the  law  permits,  sufficient  to  satisfy  the  debt.     [51  v.  8.*C.10M. 

57.  §  431] 

Sec.  6389.     When  execution  is  levied  upon  lands  and  tenements,  '•'"!'''^'?!5.' "P" 
the  officer  who  makes  the  levy  shall  call  an   inquest  of  three  disinter-  Mie^by  thre" 
ested  freeholders,  who  shall  be  residents  of  the  county  where  the  lands  f««i>older». 
taken  in  execution  are  situate,  and  administer  to  them  an  oath  impar- 


\  J3M.  When  property  easily  removable  is  seized  in  execution,  but  left  in  the  possession  and 
■«c  att  the  defendant,  a  delay  for  an  unreasonable  time  to  offer  the  property  for  sale,  with  the 
aaoction  and  assent  of  the  plaintiff,  will  have  the  effect  of  postponing  such  levy  to  one  made 
■po«  ajunior  execution.     Aden  v.  Knowles^  14  C).  S.  IH. 

Tlie  question  whether  the  delay,  if  any,  was  reasonable  or  unreasonable,  depends  on  the 
circuoutanccs  surrounding  the  parties  and  the  property  seized  in  execution,  and  is  a  question 
for  the  jury,  under  the  instruciions  of  the  court,     ih. 

A  wnt  of  sale  under  this  section  presupposes  a  previous  valid  levy  :  but  where  there  is  a  mere 
paper  levy,  which  is  void,  or  when  there  has  been  a  valid  levy  which  has  become  fraudulent  and 
To*d  as  aeains.  subsequent  creditors,  such  an  order  of  sale  is  inoperative  as  against  subsequent 
executions  actually  levied  on  the  property.     Murphy  v.  Swadenrr,  3S  O.  S.  85. 

When  a  writ  of  sale  founded  on  such  void  levy  contains  a  clause  authorizing  an  additional  levy 
ttader  section  5388,  it  is  valid  as  ayf.  /a.  execution  only,  which  may  be  levied  upon  the  property 
specified  in  the  original  void  levy,  as  well  as  upon  other  property,     lb. 

\  SRS.     In  directing  a  sale  of  real  estate,  especially  where  a  title  is  to  pass,  a  court  is  not  at 
Bwrty  to  order  a  sale  w;ithout  appraisement,  Wiles  v.  Baylor,  1  O.  S09 ;  a  sale  made  to  one  not   See  Appi-ndix. 
a  party  to  the  action,  without  an  appraisement,  vests  in  him  a  good  title,  Allen  v.   ParisktZ  O. 
in,  overruling  Patriek  v.  Ouslerciir.  I  O.  27 ;  where   there  arc  two  executions  and  levies  of  1  h« 
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8.  *  C.  1078. 


tially  to  appraise  the  property  so  levied  upon,  upon  actual  view ;  and 
such  freeholders  shall  forthwith  return  to  such  officer,  under  their  hands, 
an  estimate  of  the  real  value  of  the  property  in  money.     [51  v.  57, 

§  432-] 

Copy  of  appraise-      Sec.  5390.     When  the  officer  receives  the  return  he  shall  forth- 
posJietTwithcicrii.  with   dcposit  a  copy  thereof  with  the  clerk  of  the  court  from  which  the 
writ  iijsued,  and  immediately  advertise  and  sell  such  real  estate,  agree- 
■  *  ■ '     ■        ably  to  the  provisions  of  this  chapter.     [51  v.  57,  §  433-] 
Lien  of  judKmcnt      Sf.c.  5391.     If,  upon  such  Tctum,  it  appear  by  the  inquisition  that 
thtrds^oVap"  '*"  two  thirds  of  the  appraised  value  of  the  lands  and  tenements  so  levied 
praUcd  value  of     upon  is  Sufficient  to  satisfy  the  execution,  with  costs,  the  judgment  on 
s  evic  on.     ^y(,j(.j,  (j^g  execution  issued  shall  not  operate  as  a  lien  on  the  residue  of 
the  debtor's  estate,  to  the  prejudice  of  any  other  judgment  creditor; 
8«e  Appendix.      |jy{  j,q  x^ziCi  of  land  shall  be  sold  for  less   than  two-thirds  of .  the  value 
returned  in  the  inquest;  and  nothing  in  this  section  contained  shall 
Lands  not  to  be     affect  the  Sale  of  lands  by  the  state  ;  but  all  lands,  the  property  of  indi- 
two-tWrd'/of  ap^   viduals  indebted  to  the  state  for  any  debt  or  taxes,  or  in  any  other  man- 
ce't'for'de'bir      '^^'''  ^^^ept  for  loaiis  heretofore  authorized  by  the  legislature,  shall  be 
etc..  due  stated      sold  without  Valuation,  for  the  discharge  of  such  debt  or  taxes,  agree- 
8."*c!iOT«.        ^'''y  ^'^  ^^  \s.'N^  for  such  case  made  and  provided.     [51  v.  57,  §  434.] 
Property  of  Sec.  5392.     If  the  property  of  a  clerk,  sheriff,  coroner,  justice  of 

be'iiold  without '"  the  peace,  or  constable,  or  of  a  collector  of  state,  county,  municipal 
valuation.  corporation,  or  township  tax,  be  levied  on,  for  or  on  account  of  any 

1074.  money  by  him  collected  or  received  in  his  official  capacity,  the  prop- 
erty so  levied  on  shall  be  sold  without  valuation.  [51  v.  57,  §  435.] 
The  notice  of  the  Sec.  5393.  Lands  and  tenements  taken  in  execution  shall  not  be 
uieofiands.  jqJ^j  yj,{jj  jjjg  officer  causes  to  be  given  public  notice  of  the  time  and 
place  of  sale,  for  at  least  thirty  "days  before  the  day  of  sale,  by  adver- 
tisement in  a  newspaper  printed  and  of  general  circulation  in  the 
county,  or,  if  no  newspaper  is  printed  in  the  county,  in  a  newspaper 
of  general  circulation  therein,  and  by  putting  up  an  advertisement  of 
the  same  upon  the  court-house  door,  and  in  five  other  public  places  in 
the  county,  two  of  which  shall  be  in  the  township  where  the  lands  and 
tenements  are  situate;  when  the  advertisement  is  made  in  a  newspaper 
published  weekly,  it  shall  be  sufficient  to  insert  it  in  five  consecutive 
numbers  thereof;  but  if  there  is  published  both  a  daily  and  weekly 
edition  of  the  newspaper  selected  for  such  advertisement,  and  the  cir- 
culation of  the  daily  in  the  county  exceeds  that  of  the  weekly,  or,  if 
the  lands  and  tenements  taken  in  execution  are  situate  in  any  city  in 
this  state,  and  there  is  published  both  a  daily  and  weekly  edition  of  the 
newps]>a])er  selected  for  such  advertisement,  and  the  circulation  of  the 

same  date,  and  an  apj>raiscinent  on  each,  and  a  second  appraisement  on  one,  no  valid  sale  can  be 
made  on  the  othe.  upon  such  second  appraisement.    Dnnitls  v.  McBain,  2  O.  S.  406,  408. 

Where  the  uppnuNcrs  describe.!  an  improved  lot  ascontainingthirty  feet,  and  valued  it  at  $260 
per  toot,  which  description  i»  c.irricd  into  the  advertisemeat  and  return,  and  it  subsequently 
appears  that  the  lot  is  only  twenty-seven  feet,  the  court  can  not  modify  the  terms  of  the  sale,  and 
.,."':'/''""'  „  aggregate  purchase  money  the  price  paid  per  foot  front  for  the  deficiency. 
J  nut  Co.  V.  Goodin,  10  O.  S.  .>)7.  ^  t-         t-         r  j 

The  return  of  the  sheriff  is  prima  facie  evidence  of  the  amount  and  nature  of  the  appraise- 
ment. On  petition  in  error  to  reverse  an  order  of  confirmation,  it  can  not  be  assigned  for  error 
tnat  the  findings  of  the  court  were  contrary  to  the  evidence  ;  and  the  copy  of  the  appraisement 
deposited  with  the  clerk  can  not  be  considered  by  the  reviewing  court,  unless  embodied  in  a  bill 
of  exceptions.     W^iiioH  v.  Scoll,  29  0.  S.  636. 

8m  Innaailh  J  589S.    When  a  iiewspafwr  is  printed  in  the  county,  it  is  sufficient  for  the  sheriff  to  advertise  sales 

bM  ippcadix.        upon  execution  in  it,  and  it  is  not  required  that  fie  should  put  up  notices  on  the  dwr^f  tK 

court-house  and  at  other  places.     Fitch  v.  Dunlap,  2  O.  78. 

In  computing  the  time  for  which   notice  of  tlie  sale  should  be  advertised,  the  day  on  which 

the  notice  was  first  published  may  be  included,  and  the  d.iy  of  sale  must  be  excluded  ;  and  when 

the  nouce  is  published  in  a  daily  newspaper,  it  is  sufficient  if  the  first  publication  be  thirty  days 

be/ore  the  day  of  sale.     Hagerman  v.  Savings  Ass., 'm  O.  ?■  \'!^t,. 
When  notice  of  the  time  and  place  of  salcty  a  sheriff  is  advertised  for  thirty  days  before  the 

day  of  sale,  in  a  weekly  newspaper,  it  is  no  objection  that  ihc  first  number  containing  the  notice 

was  printed  and  published  in  advance  of  the  day  of  the  week  on  which  the  publication  was 

usually  made.     U'ilion  v.  Scttt,  29  O.  S.  686. 
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daily  in  such  city  exceeds  that  of  the  weekly,  it  shall  be  sufficient  to 

publish  the  advertisement  in  the  daily  once  a  week,  for  five  consecutive 

weeks,  before  the  day  of  sale,  each  insertion  to  be  on  the  same  day  of 

the  week ;  but  the  expense  of  such  publication  in  a  daily  newspaper 

shall  not  exceed  the  cost  of  publishing  the  same  in  a  weekly  newspaper; 

and  all  sales  made  without  such  advertisement  shall  be  set  aside,  on  **'  *  ^'  *"'*• 

motion,  by  the  court  to  which  the  execution  is  returnable.    [56  v.  242, 

§  436.] 

Sec.  5394.  In  any  county  in  which  there  is  a  city  wherein  is  Publication  of 
published  and  printed  a  newspaper  in  the  German  language,  and  Sewspape«,"te" 
which  has  a  circulation  of  at  least  five  hundred  and  fifty  copies  to  Am.  88  v.  267. 
bona  fide  subscribers  within  the  county,  the  notice  required  by  the  pre- 
ceding section  shall,  in  addition  to  the  publication  therein  required, 
be  published  in  such  newspaper  in  the  German  language,  for  the  same 
time  and  in  the  same  manner,  if  the  appraised  value  of  the  property 
to  be  sold  exceeds  five  hundred  dollars,  and  if  two  or  more  such  pa- 
pers are  printed  and  published  therein,  the  publication  may  be  in 
either,  but  the  court  shall,  on  motion  of  the  defendant,  and  may  with- 
out motion,  for  good  cause,  dispense  with  such  publication,  and  in 
any  county  the  court  may,  if  it  deem  the  interests  of  the  defendant 
require  it,  direct  the  publication  of  the  notice  in  a  newspaper  printed 
in  the  Bohemian  language,  in  addition  to  the  publication  required  by 
the  preceding  section,  but  no  error  or  mistake  in  translation,  or  in  any 
publication  authorized  by  this  section,  shall  delay  proceedings,  or  affect 
the 'title  of  the  property  sold,  and  if  any  such  error  or  mistake  occur 
by  the  negligence  of  the  publisher,  he  shall  not  be  entitled  to  com- 
pensation for  the  publication.     [April  15,   1889:  86  v.  377.] 

Sec.  5395.     The  sheriff  shall  indorse  on  the  writ  his  proceedings  Th«  return  of  the 
thereon,  and  the  clerk  shall  immediately,  upon  the  return  thereof,  record  I'hcJ^.J"'*  fof*" 
at  length,  in  the  execution  docket,  or  other  docket  provided  for  that 
purpose,  all  such  indorsements;  and  the  record  shall  be  held  to  be  a' 
part  of  the  record  of  the  court.     [46  v.  95,  §  i;  49  v.  25,  §  i.]  s.*C.U4». 

Sec.  5396.     If  the  sheriff  collect  any  part  of  a  judgment  by  virtue  Dutyofshtrifr 
of  an  execution  without  the  sale  of  real  estate,  he  shall  pay  the  same  ^uhoTMl?  "f""** 
to  the  judgment  creditor,  or  his  attorney,  upon  demand  made  therefor  real  estate. 
at  his  office;  and  if  the  execution  be  fully  satisfied,  he  shall  return  't  „  .  „  jjg, 
within  three  days  after  he  has  collected  the  money  thereon.     [54  v. 
104,  §  I.] 

Sec.  5397.     The  court  from  which  any  execution  or  order  of  sale  Purchaser  failing 
issues  .shall,  upon  notice,  and  motion  of  the  officer  who  makes  the  sale,  •"  p"*''  p>'n'si"d 

^  .    '       •  ,  '  .   ,  ^  ,  -  ,  for  contempt. 

or  of  an  interested  party,  punish  as  for  contempt  any  purchaser  of  real 
property  who  fails  to  pay  the  purchase  money  therefor.    [76  v.  27,  §  i.]    '*  Api>e»<"'^ 
Sec.  5398.     If,  upon  the  return  of  any  writ  of  execution,  for  the  Confirmation  of 
satisfaction  of  which  lands  and  tenements  have  been  sold,  it  be  found  d^el""**'  ^°^ 
by  the    court,  on    careful    examination  of   the  proceedings    of   the 
officer,   that  the  sale  has  been  made,  in  all   respects,   in  conformity 
to  the  provisions  of  this  title,  the  clerk  shall  be  directed  to  make  an 
entry  on  the  journal  that  the  court  is  satisfied  of  the  legality  of  such 

\  5398.     On  ft  motion  to  confirm  a  sale,  the  court  has  discretionary  powers ;  and  if  it  appear    ^^  .. 

that  the  notice  was  published  in  a  paper  not  of  general  circulation  in  the  county,  it  may  refuse    SM  AppendlZa 
to  confirm  the  sale.     Craig  v.  Fox.  16  O.  S63. 

Where  a  judgment  debtor  pays  the  judgment  in  full,  after  a  sheriff  s  sale  of  his  lands  to  satisfy 
it,  it  is  error  in  the  ::oiirl  thereafter  to  confirm  such  sale  against  the  debtor's  objection.  Reed 
».  Radigan.  42  O.  S.  292.  .  , 

On  a  motion  to  confirm  a  sale  the  court  can  look  only  to  the  execution,  and  proceedings  under 
It,  and  can  not  look  into  irregularities  in  obtaining  the  judgment,  or  in  the  order  awarding  exe- 
cution.    Buckingkam  v.  Alexandria  Sacietjr,  2  O.  360;  Piall  v.  Piatt,  9  O.  37. 

The  proceedings  of  the  sheriff  must  be  examined  and  approved  by  the  court,  and  an  order 
directing  it  obtained  before  the  execution  of  a  deed ;  and  if  this  course  be  not  shown  to  have 

86 
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Officer  may  retain  sale,  and  that  the  officer  make  to  the  purchaser  a  deed  for  the  lands 
Sn'saie  conlrmed.  and  tenements ;  and  the  officer,  on  making  the  sale,  may  retain   the 


&  *  C.  1074. 


Right  of  judg- 
ment debtor  to 
redeem  at  any 
time  prior  to 
coofirmation. 


When  master 
commissioner 
may  convey  real 
estate. 


When  sheriff  may 
act  as  and  for 
master  commis- 
sioner. 

See  Ippeodlx. 


and  the  officer,  on  making  the  sale,  may  retain 
purchase  money  in  his  hands  until  the  court  examines  his  proceedings, 
when  he  shall  pay  the  same  to  the  person  entitled  thereto,  agreeably  to 
the  order  of  the  court.     [51  v.  57,  §  437.] 

Sec.  5398a.  That  in  all  sales  of  real  estate  on  execution  or  order 
of  sale,  the  judgment  debtor  may,  at  any  time  before  the  confirmation 
of  the  sale  thereof,  redeem  the  same  from  such  sale  by  depositing  in 
the  hands  of  the  clerk  of  the  court  to  which  such  execution  [or  order] 
is  returnable,  the  amount  of  the  judgment  or  judgments  or  decree 
upon  which  such  lands  were  sold,  with  all  costs,  including  poundage 
together  with  interest  at  the  rate  of  eight  per  cent,  per  annum  on  the 
purchase  money  from  the  day  of  sale  to  the  time  of  making  such  de- 
posit, or,  if  the  same  is  made  in  vacation,  to  the  first  day  of  the  next 
term,  except  where  the  judgment  creditor  is  the  purchaser,  then 
only  interest  at  said  rate  on  the  excess  above  his  claim;  and  the 
court  shall  thereupon  make  an  order  setting  aside  such  sale,  and 
apply  said  deposit  to  the  payment  of  such  judgment  or  judg- 
ments or  decree  and  costs  aforesaid,  and  award  such  interest  to  the 
purchaser,  who  shall  receive  from  the  officer  making  such  sale  the 
purchase  money  paid  by  him,  and  the  interest  aforesaid  from  said 
clerk ;  but  nothing  in  this  supplementary  section  contained  shall  be 
held  to  take  away  the  power  of  the  court  to  set  aside  such  sale  for 
any  reason  for  which  the  same  might  have  been  set  aside  prior  to  the 
enactment   hereof.     \April  16,  1888:  85  v.  283.] 

Sec.  5399.  Real  property  may  be  conveyed  by  a  master  commis- 
sioner or  special  master  only,  when,  by  an  order  or  a  judgment  in  an 
action  or  proceeding,  a  party  is  ordered  to  convey  such  property  to 
another,  and  he  neglects  or  refuses  to^comply  with  the  order  or  judg- 
ment, and  the  master  is  directed  to  convey  on  failure  of  the  party  to 
comply  with  the  order,  when  specific  real  property  is  sold  by  a  master 
under  an  order  or  judgment  of  the  court ;  but  no  court  within  this 
state  shall  make  or  issue  an  order  to  any  master  commissioner  for  the 
sale  of  any  real  estate,  unless  there  exist  some  special  reason  or  reasons 
why  the  sale  of  said  real  estate  should  not  be  made  by  the  sheriff  of 
the  county  where  said  decree  or  order  shall  be  made,  which  said 
reason  or  reasons,  if  the  court  shall  find  any  such  to  exist,  shall  be  em- 
bodied by  said  court  in  and  made  part  of  its  judgment,  order  or  decree 
ordering  such  sale.     {April  14,  1884:  81  v.  194.) 

Sec.  5400.  A  master  commissioner  Or  special  master  who  sells 
real  property  shall  have  the  same  power  to  administer  oaths  that  is  con- 
ferred upon  the  sheriff;  a  sheriff  may  act  as  a  master  commissioner,  and 
shall,  also,  on  notice,  and  for  a  reasonable  compensation  to  be  paid  by  the 
master  commissioner  out  of  his  fees,  attend  and  make  sale  for  any  such 


been  pursued,  a  deed  by  the  shcriflf  will  not  be  received  as  evidence  ,of  title.     Curtis  v.  Xartott, 
1  O.  dl. 

When  a  defect  in  the  description  of  lands  seld  at  judicial  sale  does  not  affect  the  price  for 
which  the  same  were  sold,  the  judgment  debtor  can  not  re.-iist  a  confirmation  of  the  sale  oh  the 
ground  that  the  purchaser  does  not  acquire  a  valid  title,     lyilsoit  v.  Scott,  29  O.  S.  636. 

Wlien  the  court  refused  to  confirm  a  sale  for  the  rea.ion  that  the  purchase  money  had  not 
been  paid,  and,  without  condition  or  aualification,  ordered  the  sheriff  to  proceed  to  sell  the 
premises  as  theretofore  ordered,  it  was  held,  that  no  notice  having  been  given  to  the  purchaser 
at  the  first  s.ile  that  the  re-s.ale  would  be  at  his  risk,  Ije  was  authorized  to  regard  the  sale  to  him 
as  abandoned.     Calvin  v.  Lamh,  2H  O.  S.  529. 

An  appeal  does  not  lie  from  an  order  confirming  or  refusing  to  confirm  a  sale;  a  petition  in 
error  furnishes  th'e  only  mode  of  review,  Reet'fs  v.  Sken<tt^  13  O.  S.  574 . 

Where  a  sale  is  ccnfirmed  without  notice  to  the  purchaser,  and  he  afterward  makes  a  Inotion 
to  set  aside  the  sale,  which  is  overruled,  the  matters  relied  upon  in  his  motion  are  adjudicated, 
and  can  not  tie  used  as  a  defense  in  an  action  against  him  for  the  purchase  money.  Mayer  v. 
Wici,  15  O.  S.  MS. 

J  5399.  An  order  of  sale  to  the  "sheriflT  or  master,"  without  naming  him,  and  executed  by 
•  master,  is  good  after  confirmation.     Mechanics'  Ass.  v.  ff  Conner,  29  O.  S.  651. 
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coTOiTiissioner  who,  by  reason  of  sickness,  is  unable  to  attend;  and  s  ac  i«57 
sales  made  by  a  master  shall  conform,  in  all  respects,  to  the  laws  regu- 
bting  sales  of  lands  upon  execution.     [43  v.  87,  §  i;  51  v.  57,  §  396;  8.4CU48. 
72  V.  68,  §  I.] 

Sec.  5401.    An  officer,  including  a  master  commissioner  and  a  special  Deed  of  sheriff, 
master,  who  sells  real  property,  shall,  on  confirmation  of  the  sale,  make  °'*^''  *'«•—«• 
to  the  purchaser  a  deed,  which  shall  contain  the  names  of  the  parties  " 
to  the  judgment,  the  date  and  amount  of  the  judgment,  the  substance 
of  the  execution  or  order  on  which  the  property  was  sold,  the  substance  s.  *  c.  1057. 
of  the  officer's  return  thereon,  and  the  order  of  confirmation;  and  the 
deed  shall  be  executed,  acknowledged,  and  recorded  as  is  provided  8.*c.iC76. 
with  respect  to  other  deeds.     [51  v.  57,  §§  397,  438.] 

Sec.  5402.     The  deed  shall  be  prima  facie  evidence  of  the  legality  Effect  of  deed 
and  regularity  of  the  sale;  and  all  the  estate  and  interest  of  the  person  "f^'*""^'  "'""* 
whose  property  the  officer  so  professed  to  sell  and  convey,  whether  that 
interest  existed  at  the  time  the  property  became  liable  to  satisfy  the 
judgment,  or  was  acquired  subsequently,  shall  be  thereby  vested  in  the  ^  *  *•  '"'*• 
purchaser.     [51  v.  57,^438.] 

Sec.  5403.     The  officer  who  makes  a  levy,  or  holds  an  order  of  sale.  Printer*  fee  may 
may,  before  giving  notice  of  the  sale,  demand  of  the  plaintiff,  his  agent  ^  required  in 
or  attorney,  the  fees  of  the  printer  for  publishing  such  notice;  and  in  '"''"'"• 
such  case  the  oflScer  shall  not  be  required  to  make  such  publication 
tmtil  the  fees  are  paid.     [5 1  v.  57,  §§  439,  440.]  *•  *  ^-  W8. 

Sec.  5404.     All  sales  of  lands  or  tenements  under  execution  or  order  where  sales  to 
of  sale  shall  be  held  in  the  county  in  which  such  lands  and  tenements  are  '*'"  '''*'^*- 
situate,  and  at  the  court-house,  unless  otherwise  ordered  by  the  court;  sm  Appendix, 
and  purchases  of  real  or  personal  property,  by  the  officer  making  sale 
thereof,  or  by  an  appraiser  of  such  property,  shall  be  considered  fraudu-  s.  *  c.  107*. 
lent  and  void;  but  this  section  shall  not  affect,  unless  for  fraud,  sales  by 
executors,  administrators,  or  guardians,  prior  to  March  29, 1841.     [39  V. 

42.  §§  I.  2;  51  V-  57,  §44i-J 

Sec.  5405.     If  lands  and  tenements  levied  on,  or  ordered  to  be  sold,  Alias  execution 
be  not  sold  upon  one  execution,  other  executions  may  be  issued  to  sell  »«»•"«  '»"<'' 
the  same.     [51  v.  57,  §  442.]  &*C.i079. 

Sec.  5406.     When  two  or  more  executions  come  to  the  hands  of  an  Proceedings  when 
officer,  and  it  is  necessary  to  levy  on  real  estate  to  satisfy  the  same,  and  creditors  direct 
either  of  the  judgment  creditors,  or  his  assignee,  requires  the  officer  to  bc'madeon"" '" 
make  a  separate  levy  to  satisfy  his  execution  or  executions,  the  officer  ^"jjlid*  p""'* 
shall  obey  the  direction ;  but  the  officer  who  makes  the  levy  on  behalf 
of  the  creditor  whose  execution  may,  by  the  provisions  of  this  chapter, 
be  entitled  to  a  preference,  shall  have  the  choice  of  such  part  of  the  real 
property  of  the  judgment  debtor  or  debtors  as  will  be  sufficient,  at  two- 
thirds  of  the  appraised  value,  to  satisfy  the  same;  when  two  or  more 
executions,  which  are  entitled  to  no  preference  as  to  each  other,  are 
put  in  the  hands  of  the  same  officer,  he  shall,  when  required,  levy 


i\  .'VlOl-i     A  sheriff's  deed  takes  effect  from-  the  day  of  the  sale,  and  passes  the  interest  the  a««  ADD«Bdfx. 
iodgmcnt  debtor  had  atlhj  lime  of  the  icvy,   Boyd  v.   Longviorth,  11  O.  235:    it  is  sufficient  ^'^ 

that  it  recites  so  mu^li  of  the  execution  and  proceedings  as  show  a  clear  and  undoubted  author- 
ity for  the  execution  of  the  deed,  Armstrong  v.  McCoy,  (*  O.  128;  Perkins  v.  Dibble,  10  O. 
433;  aiid  its  recital^  of  the  Judgment,  execution,  levy,  and  sale,  are  prima  facie  evidence  that 
the  land  it  conveys  was  levied  upon  and  sold  ;  but  such  evidence  may  be  rebutted  by  other  evi- 
dence that  the  land  levied  upon  and  sold  is  not  the  land  covered  by  the  deed.  Longvjorth  v. 
Bank, «  O.  536. 

The  deed  for  lands  sold  on  execution  may  be  executed  by  a  deputy  sheriff,  whether  the  sale 
of  the  lands  was  made  by  him  or  by  the  principal  sheriff.     Haines  v.  Lindsey,  4  O.  88. 

The  deed  by  the  sheriff,  of  lands  sold  on  a  judgment  ^levied  on  mortgaged  lands  in  1811,  and 
adtoowledged  before  a  justice  of  the  peace,  was  sufficient  to  pass  the  title  to  the  purchaser, 
Heigh-war  r.  Pendleton,  15  O.  735;  and  judgments  before  January  14, 1802.  being  regulated  bv 
the  act  of  1795,  which  required  the  sheriff  to  acknowledge  the  deed  in  open  court,  it  was  hclcL 
that  a  vafid  acknowledjpient  could  not  be  presumed  of  deeds  offered  in  evidence  a  number  of 
jw%  after  their  execuuon,  but  not  accompanied  by  the  proper  acknowledgment,  one  being 
ynyvcd  by  a  angle  witness,  and  two  others  having  been  recently  eclutowledged  in  a  court  nol 
wthotiud  to  take  it.    Rtadt  v.  Symmes,  1  0. 281. 
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of  execution, 
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8.  AC  1080. 
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ment not  to  affect 
title. 

See  Appendix. 
&  *  C.  1080. 
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execution,  if  sale 
invalid. 


8.AC.U40. 


Remedy  in  other 
cases  of  invalid 
sales. 

&  A  C.  U4». 

Proceedings  to 
vacate  satisfaction 
of  judgment. 


8«e  Appendix. 


S.AC.U60. 


the  same  on  separate  parcels  of  the  real  property  of  the  judgment 
debtor  or  debtors,  if,  in  the  opinion  of  the  appraisers,  the  same  may  be 
divided  without  material  injury;  and  if  the  real  property  of  such  debtor 
or  debtors  be  not  sufficient,  at  two-thirds  of  its  appraised  value,  to  satisfy 
all  the  executions  chargeable  thereon,  such  part  of  the  same  shall  be 
levied  on,  to  satisfy  each  execution,  as  will  bear  the  same  proportion  in 
value  to  the  whole,  as  the  amount  due  on  the  execution  bears  to  the 
amount  of  all  the  executions  chargeable  thereon,  as  near  as  may  be, 
according  to  the  appraised  value  of  each  separate  parcel.  [51  v.  57, 
§  443-] 

Sec.  5407.  If  the  term  of  service  of  the  officer  who  makes  sale  of 
any  lands  and  tenements  expires,  or  if  such  officer  die,  be  absent,  or 
unable  from  any  cause  to  make  a  deed  of  conveyance  of  the  property 
sold,  any  successor  of  such  officer,  on  receiving  a  certificate  from  the 
court  from  which  execution  issued  for  the  sale  of  the  lands  and  tene- 
ments, signed  by  the  clerk,  by  order  of -the  court,  setting  forth  that  suf- 
ficient proof  has  been  made  that  the  sale  was  fairly  and  legally  made, 
and,  on  tender  of  the  purchase  money,  or  if  the  same,  or  any  part 
thereof,  has  been  paid,  then,  on  proof  of  such  payment,  and  tender  of 
the  balance,  if  any,  may  execute  to  the  purchaser,  or  his  legal  repre- 
sentative, a  deed  of  conveyance  of  the  lands  and  tenements  sold ;  and 
such  deed  shall  be  as  good  and  valid  in  law,  and  have  the  same  effect, . 
as  if  the  officer  who  made  the  sale  had  executed  the  same.  [51  v.  57, 
§  444.] 

Sec.  5408.  When,  on  any  sale  made  as  aforesaid,  there  is  in  the 
hands  of  the  officer  more  money  than  is  sufficient  to  satisfy  the  writ  or 
writs  of  execution,  with  interest  and  costs,  the  officer  shall,  on  demand, 
pay  the  balance  to  the  defendant  in  execution,  or  his  legal  representa- 
tives.    [51  v.  57,  §445.] 

Sec.  5409.  If  a  judgment,  in  satisfaction  of  which  lands  or  tene- 
ments are  sold,  be  thereafter  reversed,  such  reversal  shall  not  defeat  or 
affect  the  title  of  the  purchaser;  but  in  such  case  restitution  shall  be 
made  by  the  judgment  creditor,  of  the  money  for  which  such  lands  or 
tenements  were  sold,  with  lawful' interest  from  the  day  of  sale.  [51  v. 
57.  §  446.] 

Sec  5410.  If,  upon  the  sale  of  property  on  execution,  the  title  of 
the  purchaser  is  invalid  by  reason  of  a  defect  in  the  proceedings,  the 
purchaser'  may  be  subrogated  to  the  right  of  the  creditor  against  the 
debtor,  to  the  extent  of  the  money  paid  and  applied  to  the  debtor's 
benefit,  and,  to  the  same  extent,  shall  have  a  lien  on  the  property,  sold, 
as  against  all  persons,  except  bona  fide  purchasers  without  notice ;  but 
this  section  shall  not  be  construed  to  require  the  creditor  to  refund  the 
purchase  money,  by  reason  of  the  invalidity  of  any  such  sales.     [44  v. 

"4,  §1.1 

Sec.  5411.  The  last  section  shall  apply,  also,  to  all  sales  by  order 
of  court,  sales  by  executors,  administrators,  guardians,  and  assignees, 
and  to  all  sales  for  taxes.     [44  v.  114,  i^  2.] 

Sec.  5412.  When  a  plaintiff  in  execution,  or  his  agent,  has,  in  good 
fiith,  ordered  a  levy  of  execution  upon  projjerty  not  subject  thereto, 
and  the  same  has  been  sold  and  applied  on  his  judgme;it,  and  a  recov- 
ery therefor  has  been  had  against  him  by  the  owner  of  the  property, 
the  person  so  recovered  against,  and  having  paid  the  amount  so  recov- 
ered, may,  on  motion  in  the  court  having  control  of  the  judgment, 
upon  giving  the  judgment  defendant  notice  of  such  motion,  have  the 
satisfaction,  so  made  from  the  sale  of  the  property  on  execution,  vacated, 
and  shall  be  entitled  to  collect  the  judgment.     [48  v.  97,  §  i,] 
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Sec.  5413.     When  an  officer  to  whom  an  execution  has  been  issued  Relief  of  officer 
upon  a  judgment  levies  the  execution,  in  good  faith,  upon  property  **J5>  ^^vics  upon 
not  subject  thereto,  and  sells  the  same,  and  applies  the  proceeds  in  sat-  proMrtyiL^goSd 
isfaction,  or  part  satisfaction,  of  the  judgment,  and  a  recovery  is  had  "^*^- 
against  him  for  its  value,  the  officer,  upon  payment  of  such  value,  and, 
on  motion  before  the  court  having  control  of  the  judgment,  and  a  show- 
ing to  the  court  that  due  notice  of  such  motion  has  been  given  to  the 
defendant  named  in  the  execution,  may  have  the  satisfaction  of  such 
judgment,  so  made  from  the  sale  of  such  property,  vacated,  and  execu- 
tion shall  issue  therefor,  for  the  use  of  such  officer,  the  same  as  if  such  B»  *  ^  ***^ 
levy  and  sale  had  not  been  made.     [48  v.  97,  §  2] 

Sec.  5414.     When   a  defendant   in   a   judgment,  or  a   surety  or  Remedy  when 
co-surety  of  such  defendant,  has,    by  mistake,  directed  an  execution  one  of  ccsuretiet, 
issued  on  the  judgment  to  be  levied  on  property  not  liable  to  such  exe-  p^^^  **'^*"* 
cution,  and  thereby  caused  such  judgment  to  be  wholly  or  in  part  satis- 
fied, and  has  been  compelled  to  pay  the  owner  of  such  property  there- 
for, he  shall  be  adjudged  to  have  the  same  rights  against  any  co-defend- 
ant in  such  judgment,  and  against  any  co-surety  or  principal  in  respect 
of  the  debts  on  which  such  judgment  is  founded,  as  though  such  satis- 
faction had,  by  due  process  of  law,  been  made  out  of  the  property  o^    .     - 
such  defendant,  surety,  or  co-surety,  so  directing  such  levy.     [48  v,  ***^**"*' 

97,  §  3-] 

Sfx.  5416.    No  judgment,  on  which  execution  is  not  issued  and  when  judgment 
levied  before  the  expiration  of  one  year  next  after  its  rendition,  shall  »<»«»  preference 
operate  as  a  lien  on  the  estate  of  a  debtor  to  the  prejudice  of  any 
other  bona  fide  judgment  creditor;  but  in  all  cases  in  which  judgment 

\  5415.     A  lery  on  other  property  within  the  year  will  not  save  the  Hen  upon  property  not  g^^  ApMadlx* 
levied  on.     SMue*  v.  Ferguson,  3  O.  186. 

A  judsnient  creditor,  prevented  by  the  operation  of  the  statute  requiring  the  property  of  a 
princiiKU  to  be  first  exhausted  before  resort  to  that  of  a  surety,  from  making  levy  witnio  the  year, 
loses  his  priority.     Eamfitv.  HV«rtWf»  3  O.  135. 

When  a  !cvy  is  set  aside,  the  parties  are  in  the  same  situation  as  if  no  levy  had  been  made ;  and 
therefore  a  levy  made  within  the  year,  and  set  aside  after  the  expiration  of  the  year,  loses  its 
lien  as  against  a  subsequent  judgment  upon  which  a  levy  \x  made  within  the  year  and  continued 
to  the  sale,  AfcCormi'ck  v.  Aifxander2  0.  «5 ;  Patton  v.  Sheriff  0/  Pickaway  Co.,  2  O.  3W; 
Waymire  y.  Staley.  3  O.  3(>4> ;  and  when  a  judgment  is  modified  and  a  levy  set  aside  at  the  same 
term,  the  lien  of  the  judgment  is  not  preserved  by  the  provisions  of  section  5360,  which  applies 
only  to  modifications  after  the  term.     RibUt  v.  Davis,  24  O.  S.  114. 

^  A  junior  judgment  levied  within  the  year,  on  a  particular  piece  of  property,  has  a  preferable 
lien  to  a  senior  judgement  which  was  not  levied  within  the  year,  although  it  was  in  fac 


fact  levied 
before  the  levy  of  the  junior  Judgment,  Hhuee  v.  Ferguson^  'i  (>.  136  ;  i  homptoTi  v.  Atherton,  6 
O.  30 ;  and  the  lien  of  the  jun'or  judgment,  as  to  all  lands  on  which  the  senior  judsraent  was  not 
levied,  must  continue  for  one  year  from  its  date,  to  the  exclusion  of  the  senior  judgment,  if  the 
junior  judgment  was  rendered  before  the  levy  was  made  on  the  senior  judgment;  and  a 
I  levy  on  the  senior  judgment,  though  after  the  year,  if  made  before   the  date  of  the  junior 

judgment,  will  have  the  preference.     SkuHv.  Perguson,  sufira. 

If  there  are  several  judgment^,  and  none  of  them  have  been  levied  within  the  year,  they 
stand  on  an  equal  footing,  and  the  creditor  who  first  takes  out  execution  and  levies  has  the  pref- 
erence.    SAuU  V.  PergMson,  3  ().  136 ;  Seilert  v.  CorwtH,  5  O.  398. 

A  sale  upon  a  junior  judgment  levied  within  the  year  passes  the  titlc^  although  a  sale  had  been 
previously  made  upon  a  senior  judgment  which  had  not  been  levied  within  the  year;  nor  is  this 
result  affected  by  the  fact  that,  at  the  time  of  the  sale  on  the  junior  judgment,  the  previous  sale 
on  the  senior  judgment  had  been  set  a.'>ide  by  the  common  pleas,  when  the  order  netting  aside 
the  sale  was  subset^uently  reversed  by  the  supreme  court.     H'aifole  v.  Ink,  PO.  142. 

The  lien  of  a  senior  judgment  which  has  not  been  levied  within  the  year,  will  not  be  defeated, 

by  a  sale  upon  a  junior  mortgage  made  within  the  year  from  the  decree  of  foreclosure,  and  the 

I  judgment  creditor  may,  after  levy,  brinz  his  action  to  clear  away  the  cloud  upon  his  title,  or  he 

i  may  charge  the  fund  arising  from  the  sale  in  satisfaction  of  his  judgment.     Aleyers  v.  lieivitt.'iG 

O.  449. 

I  As  between  a  senior  judgment   not  levied  within  the  year,  an  intervening   mortgage,  and 

a  junior  judgment  levied  within  the  year,  the  senior  judgment  has  the  first  lien,  the  mortgage 
the  second,  and  the  junior  judgment  the  last,     firasee  v.  Lancaster  Bank,  14  O.  3Ib;  Ho'ttiday 
tv.  Pranklin  Bank,  16  O.  633 ;  and  see  31  O.  S.  273. 
In  determining  the  question  of  priority  between  the  lien  of  a  judgment,  and   the  lien  of  a 
:  mortgage  filed  for  record  on  the  first  day  of  the  term,  it  was  held,  in  Pollett  v.  Hall,  16  O.  Ill, 

I  and  kolliday  v.  Bank,  16  O.  633,  that  if  the  mortgage  was  delivered  for  record  before  the  court 

actually  convened,  its  lien  was  superior  to  that  of  the  judgment ;  in  Davis  v.  Messenger,  17  O. 
•  S.231,  that  where  the  judges  had,  under  a  statute,  fixed  10  o'clock  a.  m.  as  the  hour  for  the 

X  commencement  of  the  term,  and  their  order  was  entered  on  the  journal,  the  record  was  con- 

1  elusive  as  to  the  hour  when  the  term  began,  and  that  the  lien  of  a  judgment  was  superior  to 

J  that  of  a  mortgage  delivered  for  record  at  11  o'clock  a.  m.,  although  the  fact  was  that  the  court 

1  did  not  actually  convene  till  afternoon  ;  and  in  Hemingtvay  v.  Davis,  24  ().  S.  ir>0,  that  where 

I  the  record  fails  to  show  the  hour  at  which  the  court  convened,  the  session  will  be  presumed  to 

I  have  commenced  at  10  o'clock  a.  m.,  that  being  the  hour,  on  the  first  day  of  the  term,  fixed  by 

statute  for  the  return  of  the  venires  for  the  grand  and  petit  juries,  and  at  which  time  the  court, 
where  a  diflerent  hour  has  not  been  prescribed,  ought  to  have  been  opened. 
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IS  rendered  in  the  circuit  court  or  supreme  court,  and  a  special  man- 
date is  directed  to  the  common  pleas  court  to  carry  the  same  into  exe- 
cution, the  lien  of  the  judgment  creditor  shall  continue  for  one  year 
after  the  first  day  of  the  term  of  the  common  pleas  court  to  which 
such  mandate  is  directed,  or,  if  the  mandate  be  entered  on  the  journal 
in  vacation,  after  it  is  so  entered ;  -and  in  computing  such  period  of 
one  year,  the  time  covered  by  an  appeal  of  the  case,  or  by  an  injunc- 
tion against  the  execution,  or  by  proceedings  in  error,  or  by  a  vacancy 
in  the  office  of  sheriff  and  coroner,  or  by  the  inability  of  such  officers, 
shall  be  excluded.     [February  7,  1885:  82  v.  35.] 

Sec.  5416.  When  real  estate,  taken  on  execution  and  appraised, 
and  twice  advertised  and  offered  for  sale,  remains  unsold  for  want  oL 
bidders,  the  court  from  which  the  execution  issued  shall,  on  motion  of 
the  plaintiff,  set  aside  such  appraisement,  and  order  a  new  ajjpraise- 
ment  Jo  be  made,  or  set  aside  such  levy  and  appraisement,  and  award 
a  new  execution  to  issue,  as  the  case  may  require ;  and  when  such  real 
estate,  or  any  part  thereof,  has  been  three  times  appraised  as  aforesaid, 
and  thereafter  twice  advertised  and  offered  for  sale,  and  then  remains 
unsold  for  want  of  bidders,  the  court  may  direct  the  amount  for  which 
the  same  shall  be  sold.     [65  v.  202,  §  447.] 

Sec.  5417.  When  premises  are  ordered  to  be  sold,  and  having  been 
twice  advertised  and  offered  for  sale,  remain  unsold  for  want  of  bid- 
ders, the  court  from  which  the  order  of  sale  issued  shall,  on  motion  of 
the  plaintiff  or  defendant,  order  a  new  appraisement,  dnd  may  also 
order  that  the  land  be  sold  on  time,  as  follows:  One-third  cash  in 
hand,  one-third  in  nine  months  from  the  day  of  sale,  and  the  remain- 
ing third  in  eighteen  months  from  the  day  of  sale,  the  deferred  pay- 
ments to  draw  six  per  cent,  interest,  and  to  be  secured  by  mortgage  on 
the  premises.     [67  v.  114,  §  374.] 

Sec.  5418.  The  officer  to  whom  a  writ  of  execution  is  directed 
shall  return  such  writ  to  the  court  to  which  it  is  returnable  within  sixty 
days  from  the  date  thereof.     [51  v.  57,  §  448.] 

Sec.  5419.  When  judgment  is  rendered  in  a  court  of  record 
within  this  state,  upon  an  instrument  of  writing  in  which  two  or  more 
persons  are  joinriy  or  severally  bound,  and  it  is  made  to  appear  to  the 
court,  by  parol  or  pther  testimony,  that  one  or  more  of  the  persons  so 

i  MIO  applies  to  action  to  sell  under  if  6351.     Jlrll  v.  Diuluil,  41)  i ).  S.  ;H0. 

g  .Mt8.  The  return  of  a  sheriff,  ai  to  the  description  of  property  levied  upon,  can  not  be 
amended  so  as  to  prejudice  other  liens  intervening  between  the  time  of  levy  and  the  date  of  the 
amendment;  and  tf  an  amendment  be  made,  the  lien  will  only  operate,  as  to  third  persons,  from 
the  date  of  amendment.     O,  L.  /.  &»  T.  Co.  v.  insuraHcc  t"<».,  \\\  O.  220. 

The  date  of  a  r^-turn,  indorsed  by  a  sheriff  on  a  writ  of  excculiun  issued  to  him,  is  not  concl'i- 
sive  evidence  of  the  time  when  such  writ  was  returned  by  him  to  the  court,  and  such  writ  may 
be  returned  to  the  court  when  in  session,  without  passing;,  in  fact,  through  the  hands  of  the 
clerk,  or  beini;  filed  in  his  office.     Canklin^  v.  Parkrr,  Ii>  O.  S.  28. 

On  injunction  to  stay  execution  after  a  levy  on  chattels,  the  sheriff  is  bound  to  restore  the 
chattels  levied  on  to  the  owner.     Bisbee  v.  Halt,  H  O,  44l>. 

A  defect  in  the  description  in  a  levy  may  be  supplied  by  parol.  Matthews  v.  Th^ntpsimj  '^  O. 
•2T2;  Douglats  v.  McCoy,  .5  O.  522. 

\  5419.  If  the  court  should  refuse,  in  a  proper  case,  to  permit  such  certificate  to  be  entered, 
and  the  facts  appeared  in  a  bill  of  exceptions,  it  would  be  corrected  on  error  ;  but  a  bare  omis- 
sion can  only  be  corrected  in  the  court  where  the  judgment  was  rendered.  Kelly  v.  CoIUhs, 
no.  .1M). 

If  sureties  neglect,  when  judgment  is  rendered,  to  cause  the  entry  to  be  made  that  they  are 
sureties,  chancery  will  not  compel  the  judgment  creditor  to  first  exhaust  the  property  of  the 
pri[icipal.     Elliott  v.  Elmore,  16  O.  27. 

Sucfi  finding  by  the  court  and  certificate  in  the  judgment,  showing  who  are  principals  and 
who  are  sureties,  do  not  conclude  the  parties  in  a  suDseguent  action  for  contribution  ;  and  the 
effect  is  not  changed  bv  the  fact  that  the  defendants  appeared  at  the  trial  and  filed  answers, 
and  each  alleged  that  he  was  surety  and  the  others  principal  debtors.  Gatch  v.  Simpkins,  25 
O.  S.  8'J. 

When  the  holder  of  a  point  and  several  obligation  sues  the  surety  alone,  he  can  not,  by  cross- 
petition  or  otherwise,  bring  in  his  principal,  to  the  end  that  the  certificate  of  suretyship  might 
be  put  into  the  judgment,  although  the  holder  knew  that  such  relation  existed.  IVilkin* 
v.  Bank.  31  O.  S.  66$. 

The  coBsent  of  parties  to  a  judgment  in  open  court,  at  the  time  It  is  rendered,  that  one  or 
more  of  the  defendants  may  be  certified  as  sureties,  is  sufficient.  Peters  v.  McWiltiams,  36 
O.  S.  158. 
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bound  signed  the  same  as  surety  or  bail  for  his  or  their  co-defendant, 
the  clerk  of  such  court,  in  recording  the  judgment  thereon,  shall  cer- 
tify which  of  the  defendants  is  principal  debtor,  and  which  surety  or 
bail;  the  clerk  shall  issue  execution  on  such  judgment,  commanding  Execution  in  «uck 
the  officer  to  cause  the  money  to  be  made  of  the  goods  and  chattels,  "^»»*- 
lands  and  tenements,  of  the  principal  debtor,  or,  for  want  of  sufficient 
property  of  the  principal  debtor  to  make  the  same,  that  he  cause  the 
same  to  be  made  of  the  goods  and  chattels,  lands  and  tenements,  of  the 
surety  or  bail;  and  the  property,  both  personal  and  real,  of  the  princi- 
pal  debtor,  within  the  jurisdiction  of  the   court,  shall   be  exhausted 
before  any  of  the  property  of  the  surety  or  bail  shall  be  taken  in  exe-  ^*'^- 1"®*- 
cution.     [51  V.  57,  §449.] 

Sec.  5420.     Each  appraiser  of  real  estate  under  the  provisions  of  Appraisers'  fees. 
this  chapter  shall  receive  fifty  cents  per  day  for  his  services,  to  be  col-  "  ril 

lected  on  the  execution  by  virtue  of  which  the  property  appraised  was  £jj 

levied  on ;  and  when  any  freeholder,  summoned  as  an  appraiser,  fails 
to  appear  at  the  time  and  place  appointed  by  the  officer,  and  discharge 
his  duty  as  appraiser,  he  shall,  on  complaint  made  to  a  justice  of  the 
peace  of  the  township  in  which  he  resides,  forfeit  and  pay  the  sum  of  penalty  for  neg- 
fifty  cents  for  every  such  neglect,  unless  he  render  a  reasonable  excuse,  ''C'"?  'o  s="e  as 
which  shall  be  collected  by  the  justice,  and  paid  into  the  township  trea-     •"^''^'■• 
sury,  for  the  use  of  the  township.     [51  v.  57,  i;  450.]  8.&C.1084. 

Sec.  5421.     When  execution  is  issued  in  any  county,  and  directed  Execution  issued 
to  the  sheriff  or  coroner  of  another  county,  the  sheriff  or  coroner  having  mayTe''retu'rn'c'd '' 
the  execution  may,  after  having  discharged  all  the  duties  required  of  him  by  mail. 
by  law,  transmit  such  execution,  by  mail,  to  the  clerk  of  the  court  who 
issued  it;  and  on  proof  made  by  such  sheriff  or  coroner  that  the  exe- 
cution was  mailed  soon  enough  to  have  reached  the  office  where  it  was 
issued  within  the  time  prescribed  by  law,  he  shall  not  be  liable  for  any 
amerceinent  or  penalty  if  it  does  not  reach  the  office  in  due  time.  8.*c.  1086. 
[51^.57,^454.] 

Sec.  5422.     No  sheriff  or  coroner  shall  forward  by  mail  any  money  Money  not  to  be 
made  on  such  execution,  unless  he  be  specially  instructed  to  do  so'  by  ^^JJ'^'^'''^''  ^'' 
the  plaintiff,  his  agent,  or  attorney  of  record.     [64  v.  ^4,  §  455.]  a  ^s  nOo 

Sec.  5423.     The  clerk  of  the  court  of  common  pleas  shall  enter  Execution  docket 
upon  the  execution  docket  the  names,  in  full,  of  the  parties  to  the  cause 
in  which  an  execution  is  issued,  the  number  of  the  cause  upon  the  < 

appearance  docket,  the  number  of  the  execution,  the  date  of  its  issue, 
the  amount  of  the  judgment,  the  costs  due  each  person  or  officer,  the 
time  when  the  judgment  was  rendered,  and  the  date  of  the  return;  and 
the  return  shall  be  recorded  [therein]  in  full.     [75  v.  690,  §  51.] 

Sec.  5424.     The  clerk  shall  keep  an  index  to  the  execution  docket,  index  10  execu- 
showing,  in  separate  columns,  the  names  of  all  parties  against  whom  and  '■«"  docket. 
in  whose  favor  an  execution  has  been  issued,  the  number  of  the  exe-  see  1 5339. 
cution,  and  the  number  of  the  cause  upon  the  appearance  docket. 
[34  V.  45,  §3.]  «•"•»■■'«»• 

Sec.  5425.     When  an  order  of  sale  is  issued  in  a  case  not  on  the  PioceedmKswhen 
trial  docket,  the  clerk  shall  enter  it  on  the  execution  docket,  and  enter  fs'suVd°fn''cisc  not 
the  subsequent  proceedings   had   in  pursuance  thereof,  in  the  same  on  trial  docket. 
manner  that  executions  and  proceedings  thereon  are  entered;  when  a 
sale   of  real  estate   is  made  in  pursuance   of  such  order,  it  shall  be 
confirmed  in  all  respects  as  sales  on  executions  are  confirmed;  and  -     r   o<u 
after  the  sale  the  officer  shall  be  governed  in  all  respects  by  the  law  »•**'•*     • 
relating  to  sales  on  execution.    [55  v.  26,  §  306.] 
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SUBDIVISION   III.       EXEMPTION    FROM    EXECUTION. 

Sec.  6426.  Every  unmarried  woman  may  hold  the  following  prop- 
erty exempt  from  execution,  attachment,  or  sale,  to  satisfy  any  judg- 
ment or  order,  to  wit: 

1.  Wearing  apparel,  to  be  selected  by  her,  not  exceeding  in  value 
one  hundred  dollars. 

2.  One  sewing-machine. 

3.  One  knitting-machine. 

4.  A  bible,  hymn-book,  psalm-book,  and  any  other  books  not  exceed- 
ing in  value  twenty-five  dollars.     [71  v.  59,  §  i.] 

Sec  5427.  Any  beneficiary  fund,  not  exceeding  five  thousand 
dollars,  set  apart,  appropriated,  or  paid,  by  any  benevolent  association 
or  society,  according  to  its  rules,  regulations,  or  by-laws,  to  the 
family  of  any  deceased  member,  or  to  any  member  of  such  family,  shall 
not  be  liable  to  be  taken  by  any  process  or  proceedings,  legal  or  equit- 
able, to  pay  any  debt  of  such  deceased  member.     [71  v.  76,  §  i.] 

Sec.  5428.  The  regalia,  insignia  of  office,  journals  of  proceed- 
ings, account-books,  and  the  private  work,  belonging  to  any  benevolent 
society  in  this  state,  shall  be  exempt  from  seizure  or  sale  to  satisfy  any 
judgment  or  decree  hereafter  rendered  against  such  society.     [76  v. 

13s.  §  I-] 

Sec  5429.  All  property  used,  or  kept  to  be  used,  by  any  munici- 
pal corporation  or  fire  company,  for  the  purpose  of  extinguishing  fire, 
shall  be  exempt  from  execution  and  sale  to  satisfy  any  judgment  or 
order  arising  upon  contract  or  otherwise ;  but  the  owner  thereof  may 
create  valid  liens  thereon  by  bill  of  sale  or  mortgage.     [56  v.  36,  §  i.] 

Sec  5430.  Every  person  who  has  a  family,  and  every  widow,  may 
hold  the  following  property  exempt  from  execution,  attachment,  or  sale, 
for  any  debt,  damages,  fine,  or  amercement,  to  wit : 

1.  The  wearing  apparel  of  such  person  or  family;  the  beds,  bed- 
steads, and  bedding  necessary  for  the  use  of  the  same;  one  cooking- 
stove  and  pipe;  one  stove  and  pipe  used  for  warming  the  dwelling;  and 
fuel  sufficient  for  the  period  of  sixty  days,  actually  provided  and 
designed  for  the  use  of  such  person  or  family. 

2.  One  cow,  or  if  the  debtor  owns  no  cow,  household  furniture,  to 
be  selected  by  him  or  her,  not  exceeding  thirty-five  dollars  in  value; 
two  swine,  or  the  pork  therefrom,  or,  if  the  debtor  owns  no  swine, 
household  furniture,  to  be  selected  by  him  or  her,  not  exceeding  fifteen 
dollars  in  value;  six  sheep,  the  wool  shorn  from  them,  and  the  cloth  or 
other  articles  manufactured  therefrom,  or,  in  lieu  thereof,  household 
furniture,  to  be  selected  by  the  debtor,  not  exceeding  fifteen  dollars  in 
value;  and  suflScient  food  for  such  animals  for  the  period  of  sixty  days. 

3.  The  bibles,  hymn-books,  psalm-books,  testaments,  and  school- 
books  used  in  the  family,  and  all  family  pictures. 

4.  Provision  actually  provided  and  designed  for  the  use  of  such 
person  or  family,  not  exceeding  fifty  dollars  in  value,  to  be  selected  by 
the  debtor;  and  other  articles  of  household  and  kitchen  furniture,  or 

g  54!M).  The  exemptions  from  execution  or  sale  allowed  to  "every  person  who  has  a  family," 
under  the  provisions  of  the  act  of  April  16,  1873  (70  v.  132),  may  be  claimed  by  any  debtor  against 
whom  an  action  is  prosecuted  in  the  courts  of  this  state,  whether  such  debtor  is  or  is  not  a 
resident  of  this  state.     S/inulv.  McCoy,  26  O.  S.  577 

Under  tiie  provisions  of  the  code  of  civil  procedurfr-rdatioff  to  attachments  and  proceedinga 
in  aid  of  execution,  the  earnings  of  a  debtor  for  the  three  months  next  preceding  the  Itvy  of  an 
attachment,  or  the  issuing  of  an  order  for  the  examination  of  the  debtor,  are  exempt  from  being 
applied  to  the  payment  of  his  debts,  where  the  same  are  necessary  for  the  support  of  his  family. 
Snook  v.  Snttzer.  25  O.  S.  616.  .  ^  .  , 

A  citizen  of  this  sute  may  be  enjoined  from  prosecuting  an  attachment  in  another  state, 
■gainst  a  citizen  of  this  state,  to  subject  to  the  payment  of  his  claim  the  earnings  of  the  debtob 
which,  by  the  laws  of  this  state,  are  exempt  from  being  applied  to  the  payment  of  such  claim.     /»• 
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either,  necessary  for  such  person  or  family,  to  be  selected  by  the  debtor, 
not  exceeding  fifty  dollars  in  value. 

5.  One  sewing-machine;  one  knitting-machine ;  and  the  tools  and 
implements  of  the  debtor  necessary  for  carrying  on  his  or  her  trade  or 
business,  whether  mechanical  or  agricultural,  to  be  selected  by  him  or 
her,  not  exceeding  one  hundred  dollars  in  v&lue. 

6.  The  personal  earnings  of  the  debtor,  and  the  personal  earnings 
of  his  or  her  minor  child  or  children,  for  three  months,  when  it  is  made 
to  appear,  by  the  affidavit  of  the  debtor,  or  otherwise,  that  such  earn- 
ings are  necessary  to  the  support  of  such  debtor,  or  of  his  or  her 
family;  and  such  period  of  three  months  shall  date  from  the  time  of 
issuing  any  attachment  or  other  process,  the  rendition  of  any  judg- 
ment, or  the  making  of  any  order,  under  which  the  attempt  may  be 
made  to  subject  such  earnings  to  the  payment  of  a  debt. 

7.  All  articles,  specimens,  and  cabinets  of  natural  history  or  science, 
whether  animal,  vegetable,  or  mineral,  except  such  as  may  be  kept  or 
intended  for  show  or  exhibition  for  money  or  pecuniary  gain.     [70  v. 

132.  §  I-] 

Sec.  5431.     Every  person  who  is  the  head  of  a  family,  and  engaged  special  exemp- 
in  the  business  of  draying  for  a  livelihood,  shall,  in  addition  to  the  ''o"  ">  phywciwn 
exemptions  specified  in  the  preceding  section,  hold  one  horse,  harness,    '•'""'°'  *"• 
and  dray  exempt  from  execution ;  every  head  of  a  family  who  is  engaged 
in  the  business  of  agriculture  shall,  in  addition  to  the  exemptions  pro- 
vided for  in  the  preceding  section,  hold  exempt  from  execution  one 
horse,  or  one  yoke  of  cattle,  with  the  necessary  gearing  for  the  same, 
and  one- wagon;  and  every  head  of  a  family  who  is  engaged  in  the 
practice  of  medicine  shall,  in  addition  to  the  exemptions  specified  in 
said  section,  hold  one  horse,  one  saddle  and  bridle,  and  also  books, 
medicines,  and  instruments,  pertaining  to  his  profession,  not  exceeding 
one  hundred  dollars  in  value,  exempt  from  execution.    [70  v.  132,  §  2.] 

Sec.  5432.     In  all  cases  where  it  is  necessary  to  ascertain  the  amount  Appraisal  of  «- 
or  value  of  personal  property  exempt  under  this  subdivision,  it  shall  «"?»*<*  property, 
be  estimated  and  appraised  by  two  disinterested  householders  of  the 
county,  to  be  selected  by  the  officer  holding  the  execution,  and  by  him 
sworn  to  impartially  make  such  appraisement.    [70  v.  132,  §  3;  70  v. 

51.  §3-] 

Sec.  5433.    The  provisions  contained  in  this  subdivision  with  respect  Provisions  with 
to  exemptions  shall  apply  to  all  courts  in  this  state,  including  justices  ["wto  appryti*^ 
of  the  peace  and  mayors'  courts,  so  that  a  person  shall  be  entitled  to  aii  courts, 
all  the  exemptions  in  any  case  or  proceeding,  or  before  any  court  or 
officer,  that  he  may  be  entitled  to  in  any  other  case  or  proceeding,  or 
before  any  other  court  or  officer.     [75  v.  692,  <^  (>\.'\ 

Sec.  5434.     The  subsequent  sections  of  this  siib-division  shall  not  when  certain 
extend  to  a  judgment  rendered  on  a  mortgage  executed  by  a  debtor  "'jJi'""' ''°  ""• 
and  his  wife,  nor  to  a  claim  for  manual  work  or  labor,  less  than  one 
hundred  dollars,  nor  to  impair  the  lien  by  mortgage  or  otherwise,  of 
the  vendor  for  the  purchase  money  of  the  premises  in  question,  nor 
the  lien  of  a  mechanic,  or  other  person,   under  any  statute  of  this  **  Appendix, 
state,  for  materials  furnished  or  labor  jjerformed  in  the  erection  of  the 
dwelling-house  thereon,   nor  for  the  payment  of  taxes  due  thereon. 
\May  2,  1885:  82  v.  219.J 

Sec.  5435.     Husband   and   wife   living   together,   a  widow,  or   a  who  entitled  to 
widower  living  with  an  unmarried  daughter  or  unmarried  minor  son,  "empt'on. 
may  hold  exempt  from  sale,  on  judgment- or  order,  a  family  homestead 


I  .')435.    This  section  does  not  .luthorize  the  assignment  of  .t  homstrad  to  a  widow,  in  (ho  lands    ^e  Appendix. 
belonging  to  her  deceased  husband  at  the  time  of  his  death  ;  the  only  right  to  a  homestead  €r 
such  hnds  it  created  by  section  5437.     Taylor  v.  Them.  2y  O.  S.  509. 
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not  exceeding  one  thousand  dollars  In  value;  and  the  husband,  or,  m 
case  of  his  failure  or  refusal,  the  wife,  shall  have  the  right  to  make  the 
demand  therefor;  but  neither  can  make  such  demand  if  the  other  has 
a  homestead.     [66  v.  48,  §  i ;  68  v.  id6,  §  4.] 

Sec.  5436.  A  person  owning  the  superstructure  of  a  d'velling- 
house  occupied  by  him  or  her  as  a  family  homestead,  although  the  title 
to  the  land  upon  which  the  same  is  built  is  in  another,  and  also  lessees, 
shall  be  entitled  to  the  benefit  of  the  preceding  section,  in  the  same 
manner  as  the  owner  of  the  freehold  or  inheritance;  but  this  section 
shall  not  be  construed  to  prevent  a  sale  of  the  fee  simple,  subject  to 
the  lease.     [48  v.  29,  §  5.] 

Sec.  5437.  On  petition  of  executors  or  administrators  to  sell,  to 
pay  debts,  the  lands  of  a  decedent  who  has  left  a  widow,  or  a  minor 
child,  unmarried,  and  composing  part  of  the  decedent's  family  at  the 
time  of  his  death,  the  appraisers  shall  proceed  to  set  apart  a  homestead 
as  provided  in  the  next  section,  and  the  same  shall,  except  as  other- 
wise provided  in  section  6155  of  the  Revised  Statutes,  remain  exempt 
from  sale  on  execution,  and  exempt  from  sale  under  any  order  of  the 
court,  so  long  as  the  widow,  if  she  remain  unmarried,  or  any  unmar- 
ried minor  child  of  said  decedent  resides  thereon.  \^  January  22, 1889 : 
86  V.  6.1 

Sec.  5438.  The  officer  executing  any  writ  of  execution  founded 
on  a  judgment  or  order  shall,  on  application  of  the  debtor,  his  wife, 
agent,  or  attorney,  at  any  time  before  sale,  if  such  debtor  has  a  family, 
and  if  the  lands  or  tenements  about  to  be  levied  upon,  or  any  part  or 
parcel  thereof,  constitute  the  homestead  thereof,  cause  the  inquest  of 
appraisers,  upon  their  oaths,  to  set  off  to  such  debtor,  by  metes  and 
bounds,  a  homestead  not  exceeding  one  thousand  dollars  in  value; 
such  assignment  of  the  homestead  shall  be  returned  by  the  officer  along 
with  the  writ,  and  shall  be  copied  by  the  clerk  into  the  execution  docket ; 
and  if  no  complaint  be  made  by  either  party,  no  further  proceedings 
shall  be  had  against  the  homestead;  but  the  remainder  of  the  debtor's 
lands  and  tenements,  if  any  there  be,  shall  be  liable  to  sale  on  execu- 
tion ;  upon  complaint  of  either  party,  and  upon  good  cause  shown,  the 
court  out  of  which  the  writ  issued  may  order  a  re-appraisement  and 
re-assignment  of  the  homestead ;  but  if  no  application  be  made  during 
the  lifetime  of  the  debtor,  it  may  be  made  by  the  widow  of  the  judg- 
ment debtor  at  any  time  before  a  sale.     [66  v.  48,  §  2.'] 

Sec.  5439.  When  the  homestead  of  a  debtor  in  execution  consists 
of  a  house  and  a  lot  of  land  which,  in  the  opinion  of  the  appraisers, 
will  not  bear  division  without  manifest  injury  and  inconvenience,  the 
plaintiff  in  execution  shall  receive,  in  lieu  of  the  proceeds  of  a  sale  of 
the  homestead,  the  amount  over  and  above  one  hundred  dollars,  annu- 
ally, adjudged  by  the  appraisers  as  a  fair  and  reasonable  rent  for  the 
same,  until  the  debt,  costs,  and  interest  are  paid;  the  rent,  over  and 
above  one  hundred  dollars,  shall  be  payable  in  quarterly  payments,  com- 
mencing three  months  from  the  time  of  the  levy  of  the  execution,  and 
may  be  paid  to  the  plaintiff  in  execution,  or  to  his  assigns,  or  to  the 
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See  Appendix. 


g  5436.  In  CatdW4Uv.  Carper,  Vi  O.  S.  279,  it  was  held  that  a  tenancy  of  a  hotise.  stable,  and 
parcel  of  land,  lor  .1  single  year,  where  the  tenant  docs  iiol  claim  the  same  as  a  homcstcnd,  is  not 
an  ownership  of  a  tiomestcad.  within  the  meaning  of  thi-i  vection,  so  as  to  deprive  the  holder  of 
the  benefit  of  the  exemption  from  execution,  nnrier  the  provisions  of  the  act  of  May  2rl,  18.V1,  of 
personal  property  not  exceeding  three  hundred  dollars  in  value,  in  addition  lu  articles  of  prop- 
erty specially  exempt. 

g  .5437^  In  I8.'i2,  upon  a  proceeding  in  the  prohaie  court  to  sell  lands  to  pay  debts,  a  home- 
stead was  set  off  to  the  widow,  and  the  balance  of  the  property  of  the  estate  sold,  the  proceeds 
of 'wbich  were  insufficient  to  pay  the  debts  of  the  estate.  In  1}$76,  the  children  of  the  intestate 
having  all  arrived  at  full  age,  the  administrator  filed  a  supplemental  petition,  and  asked  for  an  or- 
der to  sell  such  homestead :  Held,  that  he  was  entitled  to  such  order.   Taytory.  nant.WOS.HB' 
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clerk  of  the  court  of  common  pleas  of  the  county  in  which  the  home- 
stead is  situate,  and  the  clerk  shall  give  to  the  person  paying  the  same 
a  proper  receipt,  and  enter  the  same  on  the  execution  docket  without 
charge;  if  the  rent  be  not  paid  quarterly,  as  above  provided,  or  within 
ten  days  after  each  and  every  payment  becomes  due,  the  officer  shall 
proceed  and  sell  the  homestead,  in  the  same  manner  as  is  provided  in 
other  cases  for  the  sale  of  real  estate,  but  it  shall  not  be  sold  for  less 
than  its  appraised  value ;  the  plaintiff  in  execution,  the  judgment  debtor, 
or  any  other  person  to  whom,  under  any  law  of  this  state,  such  home- 
steat}  has  been  set  off,  may  cause  the  homestead  to  be  re-ap])raised  once 
in  two  years,  in  the  same  manner  as  provided  for  in  the  preceding  sec- 
tion, and  the  rent  shall,  after  such  re-apiiraisement,  be  paid  in  accord-  • 
ance  therewith;  and  if  such  re-appraisement  be  made  at  the  instance 
of  the  plaintiff  in  execution,  and  the  appraisement  be  not  increased  one 
himdred  dollars  over  the  amount  of  the  next  previous  appraisement, 
the  costs  thereof  shall  be  paid  by  the  plaintiff  in  execution ;  but  in 
all  other  cases  the  costs  of  the  re-apprai.sement  shall  be  taxed  as  costs 
in  the  original  case.     [75  v.  43,  ^  6.1  , 

Sec.  5440.     When  a  homestead  is   charged  with  liens,  some  of  Allowance  in  Ken 
which,  as  against  the  head  of  the  family,  or  the  wife,  preclude  the  ofhomesteid,  and 
allowance  of  a  homestead  to  either  of  them,  and  others  of  such  liens  ^e  th"cof. 
do  not  preclude  such  allowance,  and  a  sale  of  such  homestead  is  had, 
then,  after  the  payment,  out  of  the  proceeds  of  such  sale,  of  the  liens 
80  precluding  such  allowance,  the  balance,  not  exceeding  five  hundred 
dollars,  shall  be  awarded  to  the  head  of  the,  family,  or  the  wife,  as  the 
case  may  be,  in  lieu  of  such  homestead,  upon  his  or  her  application,  in 
person,  or  by  agent  or  attorney.     [66  v.  48,  §  4.] 

Sec.  5441.     Husband  and  wife  living  together,  a  widower  living  Five  hundred 
with  an  unmarried  daughter  or  minor  son,  every  widow   and  every  un-  person'aityexempt 
married  female  having  in  good  faith  the  care,  maintenanoe  and  custody  ">  certain  cases. 

J  5440.     By  the  act  of  March  215,  18.50  (4fl  v.  29),  the  homestead  having  been  sold  under  a  claim  , 

which  precludes  the  allowance  of  exemption,  leavioe  a  surplus,  the  debtor  may  insist  upon  his    g^  APMBdlx* 
allowance  out  of  such  surplus,  as  against  creditors  wTio.se  claims  do  not  preclude  the  allowance  "^ 

of  a  homestead.    Jackson  v.  Reid,  32  O.  S.  443. 

If  a  debtor  voluntarily  abandoned  his  homestead  before  claiming  it  as  exempt,  his  right  is 
jjone  ;  but  the  court  having  found  that  there  has  been  no  such  abandonment,  that  f\nding  can  not 
be  reversed  on  error,  the  bill  of  exceptions  not  showing  the  evidence  upon  which  the  court 
based  its  action.     IIk 

An  insolvent  debtor  conveyed  all  his  property,  including  his  family  homestead,  certain  liens  on 
which  precluded  its  exemption,  to  an  assignee  lor  the  benefit  of  creditors ;  afterward  the  assignee 
brought  an  action  for  the  sale  of  the  homestead  and  to  marshal  liens,  in  which  action  a  sale 
was  ordered  for  the  payment  of  the  preferred  liens,  reserving,  however,  to  the  debtor,  the  right 
to  demand  sucll  exemptions  as  the  law  might  allow;  before  the  sale  the  family  dwelling-house 
was  entirely  destroyed  by  fire,  .ind  the  debtor  and  his  family  removed  from  the  premises  with- 
out intending  to  rebuild  the  house;  and  thereafter  the  premises  were  sold  under  the  decree  for 
more  than  sufficient  to  pay  the  preferred  liens  :     Held—  ....  .        j  .       u      i  u 

1.  That  there  was  no  abandonment  of  the  right  to  homestead,  which  continued  in  the  debtor 
until  the  property  was  sold.  ,         .  ,.  ,  i-      •         <•  .i,. 

2  That  out  of  the  surplus,  .ifter  payment  of  the  preferred  hens  upon  the  application  of  the 
debtor's  wife,  .tn  allowance  should  he  made  to  her  in  lieu  of  the  homestead,  in  analogy  to  the 
provisions  of  the  homestead  act  in  favor  of  ilcblors  who  are  not  the  o«  ners  of  homesteads. 

3  This  section  docs  not  apply  as  against  debts  contracted  before  us  passage;  but  independ- 
ent of  it  the  debtor's  right  to  the  exemption  attaches  to  the  surplus  of  the  proceeds  of  such 
tale  as  against  creditors  whose  claims  do  not  preclude  the  allowance  of  a  homestead.  Ktlly 
V.  Duffy,  31  6.  S.  437.  ^  _^, 

And  see  Cooftr  v.  Cmfer,  24  O.  S.  488;  ftoig^  v.  Skullz,  42  O.  S.  165. 

i  'Hil  The  members  of  an  insolvent  firm  are  not  entitled  to  the  statutory  exemptions  out 
of  the  partnership  property  ^.fier  it  ha.<  been  seized  in-exei  .it;  .n  by  p.mn..rship  creditors,  not- 
withstaniJing  all  the  member^  ji.in  in  demanding  the  exemptions.  Uaylord  v.  Imltnff,  >h  U. 
S  317-  but  where  the  men-bers  of  a  firm,  aclii.g  in  g<~'d  faith,  disso.ve  ihe  partnership,  and  Se«  IppoBdlx, 
one  mimber  sells  his  inlerc  ,t  in  the  parliiershlp  properly  t"  the  oti.er.  the  latter  will  not  be 
deorived  of  the  right  to  hold  such  property  exempt  from  the  payment  of  a  debt  llierealter 
asserted  against  him,  on  the  ground  that  such  debt  was  a  p.irtnersh.p  debt  due  at  the  time 
of  dissolution;  nor  wUl  the  fact  that  such  partners  knew  the  firm  to  be  insolvent,  at  the  time 
of  such  dissolution,  make  any  difference.     Mortley  v.  Flanagan,  WJ.  ii.W\.  ■,,. 

Under  the  homestead  acts,  as  amended  April  9,  1869  (06  v.  48),  when  the  family  is  entitled  to 
a  homestead,  and  neither  the  husband  nor  wife  owns  one,  nor  any  other  property,  real  or  per- 
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[5442-5443. 


of  any  minor  child  or  children  of  a  deceased  relative,  residents  of 
Ohio,  and  not  the  owner  of  a  homestead,  may,  in  lieu  thereof,  hold 
exempt  from  levy  and  sale  real  or  personal  property  to  be  selected  by 
such  person,  his  agent  or  attorney,  at  any  time  before  sale  not  exceed- 
ing five  hundred  dollars  in  value,  in  addition  to  the  amount  of  chattel 
property  otherwise  by  law  exempted.     [^April  12,  1884:  81  v.  148.] 

Sec  5442.  No  sale  of  real  estate  made  under  a  mortgage  which 
is  not  executed  by  the  wife  of  the  debtor,  if  he  has  a  wife,  shall  in  any 
manner  affect  the  right  of  the  debtor*s  wife  or  family  to  have  a  home- 
stead set  off  under  the  provisions  of  this  subdivision.     [48  v.  29,  §  9.] 

Sec  5443.  Nothing  in  this  subdivision  contained  shall  be  so  con- 
strued as  in  any  way  to  impair  the  right  of  dower,  or  the  mode  pro- 
vided by  law  for  enforcing  that  right.     [48  v.  29,  §  10.] 


Homestead  in    , 

property  mort- 
nC^  by  ho*- 

l>ower  not 
»ffect«d. 


sonal.  except  a  mrkIc  article  of  personalty  of  less  value  than  five  hundred  dollars,  which  belongs 
to  the  husband,  and  which  is  levied  upun  to  satisAr  hts  debt,  the  wife  may  demand  and  is  entitled 
to  have  said  article  exempted  and  set  off  in  lieu  of  homestead.     Rf^an  v.  Zeeh,  28  O.  S,  483. 

When  an  officer  levied  upon  a  horse  of  the  debtor,  who  claimed  **  the  exemptions  allowed 
by  law/*  and  they  fixed  a  time  and  place  to  meet  and  select  and  appraise  the  propertv  to'  be 
exempted,  at  which  the  dcbto^  purposely  failed  to  attend,  it  was  held  that  the  debtor,  oy  such 
failure,  waived  his  right  to  select  and  hold  exempt  the  horse  so  levied  on.  Butt  v,  Greetif  29 
O.  S.  667. 

When  land  is  sold  in  an  action  on  a  mortgage  executed  by  husband  and  wife,  neither  of  whom 
has  a  homestead,  the  wife,  as  against  a  judgment  creditor  who  is  a  party,  i*.  entitled  under  this 
section  to  the  exemption  of  a.  sum  not  exceeding  five  hundred  dollars,  out  of  the  surplus  after 
the  satisfaction  of  the  mortgage  debu  although  no  demand  is  made  until  the  sale  is  confirmed 
and  the  money  in  the  hands  of  the  ofncer  for  distribution,     McConvilU  v.  L^e,  31  O.  S.  447. 

Under  the  proviso  contained  in  section  5435»  husband  and  wife  can  not  each  at  the  same 
time,  hold  the  exemption  provided  byVitatute;  and  when  the  real  estate,  occupied  as  a  family 
homestead,  is  owned  either  by  the  husband  or  wife,  neither  can  hold  exempt  from  execution 
the  personal  property  allowed  by  section  5441  in  lieu  of  a  homestead.  DwintU  v.  Edwards^ 
23  O.  S.  603. 

The  words  "personal  property"  in  this  section  includes  credits  and  moneys  velfctcd  by  the 
debtor.  Credits  ^d  moneys  selected  by  the  debtor  can  not  be  taken  and  held  under  an  order 
of  attachment  or  garnishee  process.  ChtUote  v.  Conley^  36  O.  S.  M5 ;  and  see  Conley  v.  CkHcott, 
25  O.  S.  320.     ' 

Personal  property  which  becomes  exempt  from  execution  only  when  selected  by  the  judg- 
ment  debtor,  is.  until  such  selection  be  made,  subiect  to  levy  and  sale.  There  is  no  presumption 
of  law,  that  a  judgment  debtor  has  selected  or  wilt  claim  to  hold  any  particular  item  of  personal 
property  as  exempt  from  execution,  in  lieu  of  a  homestead,  althougn  he  may  not  own  any  other 
property  from  which  selections  might  be  made.     Carpenter  v.  tVarner,  .'(8  O.  S.  416. 

The  right  given  by  section  5441  to  a  debtor,  who  is  the  head  of  a  family,  and  not  the  owner  of 
a  homestead,  to  hold  exempt  from  levy  and  sate,  property  therein  mentioned,  to  be  selected  by 
him.  "at  any  time  before  sale,"  applies  as  well  to  property  levied  on  by  attachment  as  by 
execution;  and  an  order  for  the  sale  of  the  attached  property,  made  in  the  proceedine  in 
attachment,  does  not  prevent  the  debtor  from  exercising  his  right  of  selection  after  the  mating 
of  such  order  of  sale.     Chse  v.  Sinclair^  38  O.  S.  530. 

Where  property  has  been  levied  on  by  attachment,  and,  pending  the  suit,  the  debtor  assigns 
all  his  property  for  the  benefit  of  creditors,  excepting  only  sucn  us  he  may  lawfully  hold 
exempt  from  execution,  the  right  of  the  debtor  to  select  the  attached  property  as  exempt  from 
sale  is  not  thereby  waived,     lb. 

The  owner  of  the  chattel  property  which  is  exempted  by  law  from  execution  and  sale  for  the 
payment  of  debts,  is  not  divested  oi  the  nght  of  disposing  of  it  by  pledge  in  security  for  the 

Sayment  of  his  debts  ;  and  in  case  of  a  pledge  or  chattel  mortgage,  the  owner  clearly  waives  the 
encfit  of  exemption,  so  far  as  the  incumbrance  extends  or  is  operative.  Frost  v.  Sha7v,'SO. 
S.  270. 

Where,  by  the  terms  of  a  chattel  mortgage,  the  mortgagee  has  the  right  to  the  posses5iion  of 
the  property  at  the  maturity  of  his  debt,  ana  having  reduced  the  debt  to  jud(;meni,  he  sues  out 
execution  upon  which  the  mortgaged  property  is  sold,  the  debtor  sustains  no  injury  in  the  right 
of  possession  of  the  property,  wnich  would  support  an  action  of  trespass,  even  though  the 
chattels  thus  mortgaged  and  sold  belonged  to  the  enumerated  articles  exempted  by  law  from 
execution.     Jb. 

There  are  certain  enumerated  articles  which  are  absolutely  exempted  from  execution,  and 
which  the  officer  is  bound  at  his  peril  to  notice  and  not  take  on  execution,  unless  turned  out  by 
the  debtor  by  a  waiver  of  his  right  of  exemption ;  but  there  are  other  articles,  the  exemption 
of  which  from  execution  depends  on  the  selection  to  be  made  by  the  debtor,     lb. 

Where  the  exemption  depends  on  the  selection  to  be  made  by  the  debtor,  the  selection  should 
be  made  at  the  time  of  the  levy,  if  the  debtor  be  present,  but  if  not  present,  then  it  should  be 
made,  and  notice  given  to  the  officer,  within  a  reasonable  time  thereafter,  and  before  sale ;  and 
without  such  selection  the  right  to  the  benefit  of  the  exemption  does  not  exist  as  to  those  articles 
which  the  statute  authorizes  the  debtor  to  select.     lb. 

In  an  action  of  trespass  ajjainst  an  officer  for  a  seizure  and  sale  on  execution,  of  chattels  which 
are  exempted  by  law  from  execution  and  sale  on  the  selection  of  the  debtor,  it  il  indispensable,  in 
order  to  sustain  the  action,  that  the  plaintiff  establish  his  right  to  the  exemption,  by  proof 
of  his  selection  of  the  property  for  the  purposes  contemplated  by  the  statute.     //•. 

Id  Burgess  v.  Everett,  9  O.  S.  425,  il  was  held  that  the  benefits  of  the  eighth  section  of  the 
act  of  NIarch  23,  1850  (Curwen,  ch.  972,  48  v.  29},  extend  and  are  confined  to  a  "  resident  of 
Ohio,  being  the  head  of  a  family,  and  not  the  owner  of  a  homestead,"  and  who  is  the  owner  of 
•ne  or  more  of  the  three  classes  of  chattels,  to  wit:  mechanical  tools,  a  team,  and  farming 
utensils,  and  who  is  holding  such  articles  of  property,  whether  belonging  to  one  or  more  of 
these  classes,  in  good  faith,  for  use  as  instruments  of  labor,  an.i  means  of  support  for  himself  and 
family.     And  altnough  that  section  has  since  been  repealed,  and  the  exemption  increased  to  five 
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5444-5445.         TRIAL  OF  RIGHT  OF  PROPERTY.       Tit,  /,  Dw,  5,  CK  1. 


SUBDIVISION    IV,       WHEN   CHATTELS   CLAIMED   BY   THIRD   PERSON. 

Sec.  5444.  If  the  officer,  by  virtue  of  a  writ  of  execution  issued  Proceedings  wh« 
from  any  court  of  record  of  this  state,  levy  such  execution  on  goods  «<>o<*»  levied  on 
and  chattels  claimed  by  a  person  other  than  the  defendant,  such  officer  ?hfrdJSSJ?n.* 
shall  forthwith  give  notice,  in  writing,  to  a  Justice  of  the  peace  of  the 
county,  in  which  shall  be  set  forth  the  names  of  the  plaintiff  and 
defendant,  together  with  the  name  of  the  claimant,  and  at  the  same 
time  furnish  the  justice  a  schedule  of  the  property  claimed ;  the  justice 
shall,  immediately  upon  the  receipt  of  the  notice  and  schedule,  make 
an  entry  of  the  same  upon  his  docket,  and  issue  a  summons,  directed 
to  the  sheriff,  or  any  constable  of  the  county,  commanding  him  to  sum- 
mon ^y^  disinterested  men,  having  the  qualifications  of  an  elector, 
who  shall  be  named  in  the  summons,  to  appear  before  him,  at  the  time 
and  place  therein  mentioned,  which  time  shall  not  be  more  than  three 
days  after  the  date  of  the  writ,  to  try  and  determine  the  right  of  the 
claimant  to  the  property  in  controversy;  the  claimant  shall  give  two 
days'  notice,  in  writing,  to  the  plaintiff,  or  other  party  for  whose  benefit 
the  execution  was  issued  and  levied,  his  agent  or  attorney,  if  Avithin 
the  county,  of  the  time  and  place  of  trial;  and  he  shall,  moreover, 
prove  to  the  satisfaction  of  the  justice  that  such  notice  was  given,  or 
that  it  could  not  be  given  by  reason  of  the  absence  of  the  party,  his  ^**''*^^ 
agent  or  attorney.     [51  v.  57,  §  426.] 

Sec  5445.     The  jurors,  summoned  as  aforesaid,  shall  be  sworn  to  Tnai  of  the  right 
try  and  determine  the  right  of  the  claimant  to  the  property  in  con-  °*^  P'op«"y- 
troversy,  and  a  true  verdict  to  give  according  to  the  evidence ;  if  the 
jury  find  that  the  right  to  the  goods  and  chattels,  or  any  part  thereof, 
is  in  the  claimant,  they  shall  also  find  the  value  thereof,  and  the  justice 

hundred  dollars,  and  extended  to  all  kinds  of  property^  yet  the  opinion  will  be  found  valuable  as 
udicating  the  spirit  in  which  these  enactments  are  con-'ttnicd.  ^ 

May  1,  1S60,  a  debtor,  the  head  of  a  family,  being  the  owner  of  a  house  and  lot,  occupied  by 
him^lf  and  f^ily,  t}ie  only  real  estate  he  owned,  and  not  exceeding  five  hundred  dollars  in 
»*lue,  leased  t^e  same  by  a  written  agreement  for  one  year,  and  went  with  his  family  to  another 
county  of  this  state  for  temporary  purposes.  June  25,  I860,  an  execution  having  been  levied 
wi  the  premises  the  same  were  regularly  set  off  to  him  as  a  homestead  under  the  act  of  May 
23,  liWO,  tupra.  Neither  the  debtor  nor  any  of  his  family  then  occu^iied  the  premises  but  they 
vere  absent,  as  above  stated.  Afterward  the  sheriff, upon  being  indemnified,  proceeded  to 
advertise  the  homestead  premises  for  sale.  In  an  action  to  enjoin  the  proceedings,  preceding 
which  the  lessee  abandoned  and  the  debtor  resumed  possession,  it  was  held :  • 

1.  The  debtor  did  not  lose  his  ri^ht  to  have  a  homestead  set  off  to  him  by  leasing  the  prem- 
ises for  a  year,  and  going  with  his  family  to  another  county  for  temporary  purposes  merely. 

2.  The  homestead  having  been  regularly  set  off  under  the  statute,  "no  further  proceedings** 
can  be  had  against  it  while  the  right  to  the  homestead  so  set  off  continues. 

3.  The  question  whether  a  homestead  set  off  under  the  statute  has  subsequently  become  sub- 
ject to  "further  proceedings"  should  be  first  presented  to  and  determined  by  the  court  under 
whose  process  such  proceedings  are  sought,  before  the  same  are  had.  Wets  v.  Btard,  12  O.  S. 
431. 

"The  humane  poUcy^  of  the  homestead  act  (Curwen.  ch.  972)  seeks  not  the  protection  of  the 
debtor,  but  its  object  is  to  protect  his  /atnily  from  the  inhumanity  which  would  deprive  its 
dependent  members  of  a  hormr.  Its  benefits  can  only  be  claimed  by  heads  of  families— married 
persons  living  together  as  husband  and  wife,  and  widowers  or  widows  having  an  unmarried 
QinOT  child  or  children  residing  with  them  as  part  of  their  family.  And  in  aid  of  this  wise  and 
horaajie  policy,  the  whole  act  should  receive  as  liberal  a  construction  as  can  be  fairly  given  to  it. 
We  think  its  provisions  protect  the  debtor's  family  as  against  his  creditors,  in  the  cnjojrmcnt  of 
an  actual  homestead,  irrespective  of  the  title  or  terms  by  which  it  is  held.  Scott,  /.,  in  Seart 
v.  Hamkj,  U  O.  S.  298,  300. 

_'u<ii;mcnt  creditors,  at  whose  suit  a  conveyance  made  by  their  debtor  has  been  set  aside  as  a 
fraud  upon  ibeir  rights,  can  not,  upon  execution  issued  under  the  decree  in  the  case,  set  up  the 
f.uu'iulent  conveyance  against  which  they  claim  as  a  bar  to  the  debtor's  assertion  of  his  right  to 
Have  a  family  homestead  exempted  from  sale  on  execution.     Jh. 

The  proper  time  for  the  assertion  of  the  debtor's  claim  under  the  statute,  to  have  such  home- 
kiead  exempted  from  sale,  is  when  the  sheriff  or  other  officer  is  about  to  execute  the  writ  of 
execution  or  order  of  sale ;  and  the  claim  is  available  as  well  against  decretal  orders  of  sale«  as 
iigam^t  executions  founded  on  judgments  at  law.     lb. 

\  $444.  The  provisions  of  this  subdivision  do  not  apply  to  seizures  by  constables  on  executions 
issued  by  justices  of  the  peace;  they  are  regulated  by  the  provisions  of  title  three  of  this  part. 
Armjtrvng^  r.  Har^ev,  \\  O.  S.  527.  gee  Appendix^ 

The  trial  provided  by  thi^  section  can  only  be  had  at  the  instance  of  the  claimant,  and  not  at 
the  sole  instance  of  the  sheriff,  and  against  the  will  of  the  claimant.    Jones  v.  CVsrr,  16  O.  S.  420. 

When  a  third  person  claims  goods  levied  by  a  sheriff  on  execution,  and  prosecutes  his  claim 
nsder  the  law  regulating  judgments  and  executions,  and  the  finding  is  against  him.  the  claimant 
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shall  render  judgment  upon  such  finding  for  the  claimant,  that  he 
recover  his  costs  against  the  plaintiff  in  execution,  or  other  party  for 
whose  benefit  the  execution  issued,  and  also  that  he  have  restitution  of 
the  goods  and  chattels,  or  any  part  thereof,  according  to  the  finding  of 
the  jury ;  but  if  the  jury  find  that  the  right  to  the  goods  and  chattels, 
and  every  part  thereof,  is  not  in  the  claimant,  the  justice  shall  render 
judgment  on  such  finding  in  favor  of  the  plaintiff  in  execution,  or  other 
party  for  whose  benefit  the  execution  issued,  and  against  the  claimant, 
for  costs,  and  ^award  execution  thereon ;  if  the  jury  fail  to  agree,  and 
be  discharged,  costs  shall  be  taxed,  to  abide  the  final  event  of  the  pro- 
ceeding before  the  justice,  and  another  jury  shall  be  summoned  in  like 
manner  as  before ;  a  judgment  for  the  claimant,  unless  an  undertaking 
be  executed,  as  provided  in  the  next  section,  shall  be  a  justification  of 
the  officer  in  returning  "no  goods"  to  the  writ  of  execution  by  virtue 
of  which  the  levy  was  made,  as  to  such  part  of  the  goods  and  chattels 
as  were  found  to  belong  to  the  claimant ;  and  the  same  fees  shall  be 
allowed  and  taxed  by  the  justice,  for  himself,  officers,  jurors,  and  wit- 
nesses, as  are  allowed  by  law  for  like  services  in  other  cases.     [.57  v.  31, 

§  427.] 

ProceediDMwhcn     'Sec.  5446.     If  the  jury  find  that  the  property,  or  any  part  thereof, 

pUmfifff  's  '"^  the  claimant,  and  the  plaintiff  in  execution,  at  any  time  within 

thr«e  days  after  the  trial,  tender  to  the  officer  having  the  property  in 

his  custody  on  execution  an  undertaking,  in  double  the  amount  of  the 

value  of  the  property  as  assessed  by  the  jury,  with  good  and  suflicient 

sureties,   payable  to  the  claimant,  to  the  effect  that  they  will  pay  all 

damages  sustained  by  reason  of  the  detention  or  sale  of  the  property, 

the  officer  shall  deliver  such  undertaking  to  the  claimant,  and  proceed 

&  AC  1071.        to  sell  the  property  as  if  no  trial  of  the  right  thereto  had  taken  place, 

and  shall  not  be  liable  to  the  claimant  therefor.     [51  v.  57,  §  428.] 

SUBDIVISION  V.       EXECUTION    AGAINST  THE   PERSON. 

Requisites  of  Sec.  6447.     An  execution  against  the  person  of  the  judgment 

««cuuo»  against  debtor  shall  require  the  officer  to  arrest  such  debtor,  and  commit  him 
nTc^aL  *°  ^^  J'^''  °^  t^  county  until  he  pays  the  judgment,  or  is  discharged 

8.AC.I001.        according  to  law.     [51  v.  57,  §  477.] 

For  what  causes        ^^'^-  5448.     An  execution  against  the  person  of  the  debtor  may  be 
may  issue.  issued  upon  any  judgment  for  the  payment  of  money — 

1.     When  the  judgment  debtor  has  removed,  or  begun  to  remove, 

can  not  afterward  have  an  action  of  trespass  against  the  sheriff  for  the  same  goods.  Patty  v. 
MansMd.  H  O.  370. 

Proceedings  for  a  trial  of  the  right  of  property  resulting  in  an  order  of  restitution,  and  a  return 
of  the  property  pursuant  to  the  order,  are  no  bar  to  an  action  by  the  claimant  against  the  officer 
for  the  seizure  and  detention  of  the  property,  Abhey^  v.  SearU^  4  O.  S.  69S;  nor,  in  such  case, 
are  they  conclusive  of  the  right  of  property,  in  an  action  by  the  claimant  for  the  wrongful  cap- 
tion and  detention  of  the  property  agninst  the  claimant,  and  the  constable,  who,  in  disregard  of  * 
the  order,  sold  the  property  on  execution.     Armstrong  v.  Harvey,  11  O.  S.  527. 

A  sale  by  a  constable  of  property  set7cd  on  execution,  pending  a  trial  under  the  statute  of  th« 
right  thereto  before  a  justice  of  the  peace,  will  not  oust  the  jurisdiction  acquired  by  the  justice, 
but  he  may  proceed  to  final  hearing  as  if  such  sale  had  not  been  made.  B" Hymer  v.  Sargent, 
11  O.  S.  682. 

When  such  trial  was  set  for  the  day  preceding  that  fixed  for  the  sale,  and  the  justice  continued 
the  hearing  until  the  succeeding  day,  the  cause  may  still  proceed,  though  not  terminated  till 
after  the  sale.     lb. 

g  5446.  A  sheriff  is  not  liable  to  the  successful  claimant  for  sellin);  the  chattels  on  the  writ, 
when  the  plaintiff  in  execution  had  tendered  a  bond  as  provided  in  this  section,  and  the  claimant 
refused  to  receive  it.     RaUton  v.  Oursler,  12  O.  S.  lOS. 

\  5447.    The  imprisonment  of  a  judgment  debtor  upon  execution  operates  as  a  satisfaction  so 
long  as  the  imprisonment  continues,  and  so  if  he  is  discharged  from  such  imprisonment  with  the 
A.     .    **«iHw  assent  of  the  creditor ;  but  if  the  debtor  escapes  or  is  discharged  without  the  assent  of  the  cred- 

HM  AppCBUIx.  j,^^_  J,  ij  ^^^  J,  satisfaction.     Btmrell  v.  Zigler^  19  O.  3G2. 

A  sheriff  can  not  be  amerced  for  not  executing  a  writ  under  this  section  from  another  county, 
unless  the  indorsement  "funds  deposited  "  is  made  upon  the  writ;  nor  can  a  tender  of  his  fees 
be  substituted  in  the  place  of  such  indorsement.     Duncan  v.  Draktley,  10  O.  46. 
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< 

any  of  his  property  out  of  the  jurisdiction  of  the  court,  with  intent  to 
prevent  the  collection  of  the  money  due  on  the  judgment. 

2.  When  he  has  property,  rights  in  action,  evidences  of  debt,  or 
interest  or  stock  in  a  corporation  or  company,  which  he  fraudulently 
conceals  with  the  like  intent. 

3.  When  he  has  assigned  or  disposed  of  all  or  part  of  his  property, 
or  rights  in  action,  or  has  converted  the  same  into  money,  with  intent 
to  defraud  his  creditprs,  or  with  the  intent  to  prevent  such  property 
from  being  taken  in  execution. 

4.  When  he  fraudulently  contracted  the  debt  or  incurred  the  obliga- 
tion upon  which  the  judgment  was  rendered. 

5.  When  the  judgment  was  rendered  for  money,  or  other  valuable 
thing,  lost  by  playing  at  any  game,  or  by  means  of  any  bet  or  wager. 

6.  When  he  was  arrested  on  an  order  before  judgment,  and  has 

not  been  discharged  as  an  insolvent  debtor,  or  the  order  has  not  been  s. «  c.  662. 
set  aside  as  improperly  made.     [51  v.  57,  §  478;  54  v.  30,  §  i.] 

Sec.  5449.  An  execution  against  the  person  of  the  debtor,  except  By  whom  and 
as  prescribed  in  section  fifty-four  hundred  and  fifty-one,  can  be  issued  how  allowed. 
only  when  allowed  by  the  supreme  court,  the  district  court,  the  court 
of  common  pleas,  or  the  probate  court,  or  any '  judge  of  either,  upon 
being  satisfied,  by  the  affidavit  of  the  judgment  creditor,  or  his  attorney, 
and  such  other  evidence  as  may  be  presented,  of  the  existence  of  one 
or  more  of  the  particulars  mentioned  in  the  preceding  section.  [5 1  v. 
57,  §  479-] 

Sec.  5460.     A  justice  of  the  peace  may  issue  an  execution  against  May  be  issued  tj 
the  person  of  a  judgment  debtor,  upon  being  satisfied  of  the  existence  justice  of  the 
of  one  or  more  of  the  same  particulars,  by  like  affidavit  and  evidence.  ■'""^°' 

[51  V.   57,  §  480.]  8.-C.1092. 

Sec.  5451.     When  the  judgment  debtor  was  arrested  before  judg-  when  issued  or 
ment,  andhas  not  been  released  from  imprisonment  by  an  application  for  co»rse. 
relief  as  an  insolvent  debtor,  and  the  order  for  such  arrest  has  not  been 
adjudged  improper,  an  execution  against  the  person  of  such  judgment 
debtor  may  issue  of  course.     [51  v.  57,  §  481.]  *•**'•  '****• 

Sec.  5452.     A  person  taken  in  execution  as  aforesaid  shall  be  dis-  Discharge  by- 
charged  by  delivering  or  setting  off  to  the  officer  who  serves  the  writ,  de'Weryofprop- 
if  issued  from  a  court  of  reCord,  real  or  personal  property,  or  if  issued 
by  a  justice  of  the  peace,  personal  property  only,  sufficient  to  satisfy 
the  judgment  and  costs  for  which   the  writ  was  issued.     [51  v.  57,  8.*c.  1092. 
§  482.] 

Sec.  5463.     A  person  imprisoned  under  the  provisions  of  this  sub-  ^^wixca  10  prison 
division  shall  be  entitled  to  prison  bounds,  as  prescribed  by  law ;  but  bounds,  but 
in  case  the  person  is  out  of  jail  in  prison  bounds,  the  judgment  creditor,  fs^Vagaln""'' 
upon  whose  judgment  he  was  imprisoned,  shall  be  entitled  to  execu-  P'opcny- 
tion  against  the  lands  and  tenements,  goods  and  chattels,  of  the  debtor, 
and  all  other  remedies  prescribed  by  law  for  the  collection  of  debts.  „  ^  „ 

r_ool  S.AC.  1092. 

[51  V.  57,  §  483.] 

Sec.  5454.     The  death  of  a  person  under  arrest  in  an  action  shall  jjeath  of  debtor 
not  satisfy  the  judgment ;  but  an  execution  may  issue  on  the  judgment  no  satisfaction 
as  if  no  arrest  had  been  made.     [51  v.  57,  i^  484.]  sIac!^^^      I 

3  5449.  The  affidavit  directed  by  the  third  section  of  the  act  of  March  19, 1838  (36  v.  75),  is  not 
defective  because  it  states  the  ground  for  a  capias  in  the  words  of  the  act  merely,  to  wit:  "That 
the  debtor  is  about  to  dispose  of  his  property,  with  intent  to  defraud  his  creditors."  Hock' 
sfringtr  V.  Batltnburg,  10  O.  3W. 

I  5452.  Under  a  former  statute,  a  defendant  arrested  upon  execution  for  a  fine  may  turrendet 
land  in  discharge  of  his  body,  and  the  land  may  be  sold  without  valuation.  Walsh  v.  Ringtr^ 
2  O.  828.  t 

Where  the  defendant  turns  out  real  estate  to  release  his  body,  the  lien  of  the  jtidgment  OQ 
other  lands  of  ths  defendant  is  not  thereby  discharged.    DovgUus  v.  Wallattt  H  O.  42. 
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A  person  arrested  Sec.  5455.  If  a  pcrsoii  who  IS  imprisoncd  under  an  order  of  arrest 
m  St  be"'if"'"d  ""^^^^  before  judgment,  be  not  charged  in  execution  within  ten  days 
jn^'xecutlon^wUh-  after  judgment,  he  shall  be  discharged  from  such  imprisonment.     [51  v. 

^rcX.    57,  §485.] 

When  debtor  may  Sec.  5456.  A  person  imprisoned  under  this  subdivision,  or  upon 
be  discharged.  ^n  Order  of  arrest  before  judgment,  in  civil  cases,  who  is  unable  to  per- 
form the  act,  or  endure  the  imprisonment,  may  be  discharged  therefrom 
upon  such  terms  as  are  just,  by  the  court  out  of  which  the  process 
issued,  or  a  judge  thereof,  or  by  the  court  in  which  the  judgment  was 
or  might  have  been  rendered,  or  a  judge  thereof.     [51  v.  57,  §  486.] 

SUBDIVISION  VI.       PRIVILEGE    FROM    ARREST. — PRISON    BOUNDS. 

Who  are  privi-  Sec.  6457.    The  following  persons  are  privileged  from  arrest,  viz: 

M^when" """'      1-     Members,  clerks,  sergeants-at-arms,   door-keepers,  and  messen- 
gers, of  the  senate  and  house  of  representatives,  during  sessions  of  the 
c^cerso'f  the       general  assemblyj  and  while  traveling  to  and  from  such  sessions,  allow- 
legisiature.  mg  one  day  for  every  twenty-five  miles  of  the  distance,  by  the  route 

8. AC. 84.  most  usually  traveled;  and  whoever  arrests  any  such  person  in  viola- 

„     .        .,         tion  of  this  provision  shall  forfeit  and  pay  one  hundred  dollars,  to  be 

S«e  Appendix.  ,,-•,  •,  '^  '    ,  r         i  <-, 

recovered  bv  civil  action,  in  the  name  and  for  the  use  of  the  person 
S.48.18.  injured.     [29  v.  341,  §  2  ;  59  v.  6,  §  i.J 

Electors.  2.     Electors,  while  going  to,  returning  from,  or  in  attendance  at 

8.AC.84.  elections.     [29  v.  341,  §  3.] 

Judges.  3.     Judges  of  the  courts,  while  attending  court,  and  also  during  the 

time  necessarily  employed  in  going  to,  holding,  and  returning  from  the 
*    '  court  which  it  is  their  duty  to  attend.     [29  v.  341,  §  4.] 

Officers  of  the  4.     Altomcys,  counsclors  at  law,  clerks,  sheriffs,  coroners,  constables, 

f""'*,  and  criers,  ^nd  all  suitors,  jurors,  and  witnesses,  while  going  to,  attend- 

ing, or  returning  from  court.     [29  v.  341,  ^  5.] 
Females,  and  5.     Officers  and  soldiers  of  the  revolutionary  war,  and  females.  On 

revoTu"iona'ry  any  mcsHC  or  final  process  for  any  debt,  claim,  or  demand  arising  upon 
s.'*©  8*  contract.     [29  v.  341,  §  7.] 

Israelites  and  ^-     Israelites,  and  such  other  persons  as  religiously  observe  the  last 

others.  or  any  other  day  of  the  week  as  a  day  of  worship,  on  such  day,  within, 

going  to,  or  returning  from  their  places  of  .worship,  or  during  the  time 
8.AC.8t.  Qf  service,  and  while  going  to  or  returning  therefrom.     [52  v.  18,  §  i.] 

jj.j.jj^  7.     A  person  doing  militia  duty  under  the  order  of  his  commanding 

officer,  or  while  going  to  or  returning  from  the  place  of  duty  or  parade. 
S.AC.  84.  [29  V.  341,  8  6.] 

When  and  whcr«      Sec.  5458.     No  person  shall  be  arrested  during  a  sitting  of  the 

arrests  may  not     senate,  or  housc  of  representatives,  within  the  hall  where  such  session 

is  being  held,  or  in  any  court  of  justice,  during  the  sitting  of  such  court, 

I"  *  *•  **•  or  on  the  first  day  of  the  week,  commonly  called  Sunday,  or  on  the  fourth 

ppen   X.      ^^y  ^j.  ^^  nionth  of  July.     [29  v.  341,  §  6.] 
This  subdivision       Sec.  5459.    Nothing  in  this  subdivision  contained  shall  be  con- 
d.if,  not  extend  to  strucd  to  extcnd  to  cases  of  treason,  felony,  or  breach  of  the  peace,  or 
crimes,  ^^  privilege  any  person  herein  specified  from  being  served  at  any  time 

Sec  AppcDdix.      with  a  summons  or  notice  to  appear;  and  all  arrests,  not  contrary  to  the 
provisions  herein  contained,   made  in  any  place,  or  on  any  river  or 
8.AC.84.  water-course  within  or  bounding  upon  this  state,  shall  be  deemed  law- 

ful.    [29  V.  341,  §  8.] 
Notice  to  be  giTe«      Sec.  5460.     If,  during  a  scssion  of  the  general  assembly,  a  mem- 
officer'ofTe''1iia-    ^'^  °''  "fficcr  thercof  be  arrested  upon  a  charge  of  treason,  felony,  or 
ture  arrested.       breach  of  the  peace,  notice  thereof  shall  be  given  forthwith  to  the  body 
with  which  he  is  connected,  by  the  officer  whto  issued  the  process  upon 
AC. 84.  which  the  arrest  is  made.     [29  v.  341,  §  9. J 
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SEa  5461.  A  person  arrested  contrary  to  the  provisions  of  this 
subdivision  shall  be  discharged  by  a  writ  of  habeas  corpus,  or  in  a  sum- 
mary way,  by  motion  before  the  court  from  which  the  process  issued, 
at  the  cost  of  the  party  who  sued  out  the   process.     [29  v.  341,  §  10.] 

Sec.  5462.  A  person  imprisoned  for  debt  shall  be  entitled  to  the 
privilege  of  prison  bounds,-  which  shall  be  co-extensive  with  the  limits 
of  the  county;  but  such  prisoner  shall  not,  in  any  instance,  pass  over 
or  without  such  limits.     [29  v.  340,  §  i ;  31  v.  ii,  §  i.l 

the 


How  and  when 
prisoner  may  be 
discharged. 


PrisoD  bounds 
fixed. 


s.Aamo,iiu. 


----  pn 

entitlea  to  benefit 
of  prison  bounds. 


Sec.  5463.     A  prisoner  shall  not  be  entided  to  the  privilege  of  when  prisoner 

prison  bounds  until  he  gives  bond  to  the  creditors,  with  two  or  more 

sureties,  resident  in  the  county,  approved  by  the  justice  or  mayor  who 

issued  the  process,  or,  in  other  cases,  by  the  probate  judge,  in  double 

.  the  sum  for  which  he  stands  committed,  for  his  safe  continuance  in  the 

custody  of  the  jailer,  within   the  limits  of  the  prison  bounds,  until 

legally  discharged,  which  bond  shall  be  lodged  with  the  sheriff  until  the 

creditor  demands  the  same;  and  when  the  condition  of  the  bond  is 

broken,  the  creditor  may  put  the  bond  in  suit,   and  have  judgment 

entered  against  the  sureties  for  the  debt,  interest,  and  costs  for  which 

the  prisoner  stands  committed.     [29  v.  340,  §  2.] 


S.  A  C.  121*, 


CHAPTER  2. 

PROCEEDINGS    IN    AID   OF    EXECUTION. 


Subdivision      1.  By  civil  action. 

Subdivision     II.  By  garnishment  against  railroad  companitt. 

Subdivision  111.  By  examination  of  dtbtor* 

Subdivision  IV.  By  attachment. 

Subdivision  I. 

SacncM  I  Section 

MM.  When    judgment  creditor   may  proceed 
against  equitable  assets^  etc. 

Subdivision  II. 


S466.  Against  railroad  companies. 
M66.  Notice  to  garnishee. 
M67,  Examination  of  garnishee. 
M66.  Attachment  against  garnishee  upon  fail- 
are  to  appear  or  refusal  to  answer. 


5469.  Garnishee  to  deliver  money  and  property 

to  officer. 

5470.  Officer  to  sell  property. 

5471.  When  assignments  void. 


Subdivision  III. 


6473.  Ejcamination  of  debtor  after  return  of  i  5481. 

execution.  5482. 

6(73.  Examination  of  debtor  before  return  of 

execution.  5483. 

M74.  When  order  of  arrest   may    issue,  and 

proceedings  thereon.  6484. 

M75i  Eaaminatton    of     debtor    of    judgment 

debto",  etc.  5485. 

6176.  Existence  of  fraud  not  to  excuse  examina- 
tion. 5486. 
9C77.  Reference  by  judge. 

6478.  Proceedings  may  be  continued,  5487. 

M79.  How  attendance  of  parties  and  witnesses 

compelled.  54SS. 

MM   Examination  before  referee  to  be  ccrti-    5489. 

ficd :  oath  of  witness. 


How  disobedience  of  order  punished. 
Debtor     may      pay     execution     against 

creditor. 
Judge  may  order  property  to  be  applied 

on  execution. 
Judge  may  appoint    receiver,  and  pro- 

hioit  transfer,  etc.,  of  property. 
Liability  of  sheriff  on  official  bond,  and 

undertaking  by  receiver. 
Proceedings  when  indebtedness  denied, 

or  another  claims  the  property. 
Pleadings  to  be  reduced  to  writing,  and 

filed  with  clerk. 
Compensation  of  probate  judge. 
Costs. 


$490.  When'^en forced  by  attachment. 


Subdivision  IV. 

1 


I  546S.  A  ceTti6cate  given  by  a  commissioner  of  insolvents  to  a  debtor  who  has  siven  bond  for 
the  prison  limits,  discharges  the  security  on  the  bond,  notwithstanding  the  proceedings  are  after- 
wards dismissed  in  the  common  pleas.      Van  Home  v.  Whitton,  9  O.  100. 

It  is  a  good  defense  to  an  action  on  a  bond  given  under  this  section,  that  no  order  was  made  by 
the  court  or  fudge  authorizing  its  issue,  or  that  such  order  was  made  without  the  necessary  pre- 
fisusary  pnx>f,  or  that  the  writ  has  been  quashed.     Hyatt  v.  Robinson^  15  O.  872. 

Joint  bonds  giren  m  separate  suits  are  void ;  and  a  bond  is  void  unless  defendant  is  actually 
b  prison,  and  that  fact  is  r£aited  in  the  bond.    Lytl*  v.  Davies,  2  O.  277. 
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IN  AID  OF  EXECUTION. 


§§  5464-5465. 


SUBDIVISION    I.       BV   CIVIL   ACTION. 

whenjadgment  ^*^*^-  5464.  When  a  judgment  debtor  has  not  personal  or  real  prop- 
cK<utor  may  pro-  erty  subjcct  to  levy  on  execution  sufficient  to  satisfy  the  judgment,  any 
equiuSe^iets,  equitable  interest  which  he  has  in  real  estate,  as  mortgagor,  mortgagee, 
««•  or  otherwise,  or  any  interest  he  has  in  any  banking,  turnpike,  bridge, 

or  other  joint  stock  company,  or  in  any  money  contract,  claim,  or 
chose  in  action,  due  or  to  become  due  to  him,  or  in  any  judgment  or 
order,  or  any  money,  goods,  or  effects  which  he  has  in  the  possession 
of  any  person,  or  body  politic  or  corporate,  shall  be  subject  to  the  pay- 
ment of  the  judgment,  by  action.     [51  v.  57,  §  458.] 


8.  AC  1086. 


Against  railroad 
compaiiiei. 


S.  A  8.  lU. 


Sec  Appendix. 


SUBDIVISION  II.       BY  GARNISHMENT  AGAINST   RAILROAD  COMPANIES. 

Sec  6465.  The  plaintiff,  or  his  agent  or  attorney,  in  a  judgment 
against  a  railroad  company,  rendered  in  any  court,  upon  a  claim  due  to 
common  laborers  for  work  and  labor  performed  for  the  company,  or  for 
cross-ties,  lumber,  or  wood  furnished  thereto,  to  be  used  in  the  con- 
struction, repair,  or  operation  of  its  road,  or  for  the  erection  of  fences 
along  the  line  of  its  road,  required  by  law  to  be  erected,  or  upon  a  note, 
or  other  evidence  of  indebtedness,  given  for  the  considerations  afore- 
said, may.  file  with  a  precipe  for  execution  upon  such  judgment  his 
affidavit,  setting  forth  the  claim  upon  which  the  judgment  is  founded, 
that  he  has  no  knowledge  of  any  property  of  the  defendant  liable  to  levy 
and  sale  upon  the  execution,  and  that  a  person  or  corporation,  to  be 
therein  named,  and  within  the  jurisdiction  of  the  officer  to  whom  the 
execution  is  to  be  directed,  is  indebted  to  the  defendant,  or  has  prop- 
erty or  claims  of  the  defendant  in  his  possession  or  under  his  control, 
as  agent  of  the  defendant,  or  otherwise;  and  thereupon  the  clerk  shall 
issue  a  notice  to  each  person  or  corporation  named,  to  the  effect  that  he 
is  required  to  pay  over  and  deliver,  to  the  officer  holding  such  writ,  the 
money,  property,  and  claims  of  the  defendant,  in  his  possession  or  under 
his  control,  or  which  may  come  into  his  possession  or  under  his 
control  at  any  time  before  the  satisfaction  of  the  judgment,  not 
exceeding  an  amount  sufficient  to  pay  the  same  and  costs.  [63  v. 
"6,  §  I.] 

\  6464.  The  issuance  and  return  of  an  execution  is  not  essential,  if  the  fact  that  the  judgraent 
debtor  has  no  property  subject  lo  levy  and  sale,  is  averred  in  the  petition.  Gilmore  v.  Miami 
Exp.  Co.,  2  O.  294;  Piatt  v.  St.  Clair,  C  O.  227;  Clark  v.  StrvKg,  16  O.  317  ;  Bomierger  v.  Tur- 
tier,  IS  O.  S.  26»,  ,^     j  v         j    t 

The  judgment  debtor  may  be  compelled  lo  disclose  his  means  to  pay  the  debt,  and  the  names 
of  his  debtors.  Miers  v.  Zan.  &•  M.  Tp.  Co.,  11  O.  273;  Cad'Mallader  \ .  Gran.  AleJt.  Soc.,  11 
O.  292. 

A  judgment  creditor  may  pursue  different  interests  of  the  judgment  debtor,  and  against  dif- 
ferent persons,  in  the  same  petition.     Caiiivailadtr  v.  Crnn.  Aiex.  Soc,  supra. 

A  judjfment  creditor  acquires  no  lien,  in  equity,  upon  the  choses  in  action  of  his  debtor,  until 
a  bill  is  filed  to  subject  them.     Douglass  v.  Huston,  6  O.  156. 

Where  several  judsrment  creditors  are  pursuing  the  same  equitable  assets  of  their  common 
del>tor,  they  are  entitled  to  .satisfaction  in  ine  order  in  which  their  liens  attached,  by  the  filing 
of  thei.r  bills.     Miers  v.  Zan.  &*  M.  Tp.  Co.,  supra.  _  _ 

Where  an  individual  conveys  property  for  the  purpose  of  defrauding  creditors,  and  dies,  a 
court  of  equity  will  interpose  at  the  suit  of  a  creditor,  to  set  aside  the  conveyance.  Hampson  v. 
Sumner,  IS  0. 444.  .^      ,.     .    j  j  u  ■  ,. 

Where  an  execution  is  levied  on  land  which  has  been  conveyed  by  the  judgment  debtor,  with 


intent  to  defraud  ilis  creditors,  tlie  judgment  creditor  may  maintam  an^action  to  set  asidc^the 
■         ■        >  effei        *  .      -   .  „        ,  „  .^      „,^  ^ 

S.  597. 


fraudulent  conveyance  in  order  to  effect  a  better  sale  of  the  property.     Gormley  v.  Potter,  29  O. 


In  a  suit  to  enforce  the  collection  of  a  judgment,  the  judgment  debtor  can  n'ot  urge,  as  a 
defense,  any  error  or  irregularity  in  the  action  in  which  the  judgment  was  recovered.  Fahs  v. 
Tavlor,  10  6.  104.  ^.  ,   ,    . 

where  it  appeared  that  the  creditor  had  an  execution  levied  on  real  estate,  not  disposed  of,  the 
proceeds  of  which  could  not  be  known,  and  that  there  was  other  properly  not  levied  on,  the 
relief  was  refused.    Hubble  v.  PerHn,  3  O.  287.  _ 

A  bill  can  not  be  matnfained  against  a  county  to  subject  equities.  Boali  v.  William*  Co.,  18 
O  13 

Salaries  of  officers  of  municipal  corporations,  due  and  unpaid,  may  be  subjected  by  judgment 
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Sec.  5466.     The  officer  shall  serve  upon  each  garnishee  named  in  Notice  to  gar- 
the  notice  a  copy  of  the  execution  and  notice,  and  the  person  so  served  ">«•>•«• 
shall  be  bound  to  the  plaintiff  in  execution,  from  the  date  of  such  serv- 
ice, for  all  the  money,  property,  and  credits  of  the  defendant,  in  his 
possession  or  under  his  control,  or  which  may  come  into  his  possession 
or  under  his  control  at  an}'  time  before  the  satisfaction  of  the  judgment.  8-  *  ".  m*. 
[57  V.  119.  §  2-] 

Sec.  5467.     The  garnishee  may  be  required,  by  a  written  notice,  Examinadon  of 
at  any  time  after  service  on  him  as  above  provided,  to  appear  before  «»"'»''«*• 
any  officer  within  his  township  competent  to  administer  oaths,  or  before 
the  clerk  of  the  court  of  common  pleas  of  his  county,  and  answer  such 
questions  as  may  be  asked  him  touching  the  property  of  every  descrip- 
tion, money,  and  credits  of  the  defendant,  in  his  possession  or  under 
his  control;  the  notice  shall  be  signed  by  the  plaintiff,  or  his  agent  or 
attorney,  shall  specify  the  time  when  and  place  where  the  exammation 
will  be  held,  and  shall  be  served  at  least  one  day  before  the  day  fixed 
for  the  examination;    the   examination  shall    be  reduced  to  writing, 
signed  by  the  garnishee,  certified  by  the  officer  before  whom  it  was 
taken,  and  filed  with  th^  papers  in  the  case;  and  the  garnishee  shall  be 
entitled  to  the  same  fees  for  attendance  as  are  allowed  to  witnesses.  ^  **•"'*• 
[S7  V.  119,  §  3.] 

Sec.  5468.     If  the  garnishee  refuse  to  appear,  as  required  by  the  Attachment 
notice,  an  attachment  may  be  issued  against  himl  upon  proof  made  of  ag«>n«  garni«he« 

■  r  ^i_  ^-  -r     t_       •  J    C         ^  upon  failure  to 

due  service  of  the  notice;  or  if,  having  appeared,  he  refuse  to  answer  appear  or  refusal 
such  questions  as  are  asked  him  as  aforesaid,  the  officer  before  whom  '°  »""»«'• 
the  examination  is  being  had  shall  commit  him  to  the  jail  of  the  county 
imtil  he  answers  such  questions,  or  is  discharged  according  to  law. 
[57  V.  119,  §4.]  >*•*«•"'*• 

Sec.  5469.     The  garnishee 'shall  pay  over  to  the  officer  all  money  r.arnishee  to 
in  his  hands,  or  under  his  control,  or  which  may  come  into  his  hands  proBeriy°o*^*"** 
or  control,  belonging  to  the  defendant,  not  exceeding  the  amount  of  the  officer. 
judgment  and  costs,  and  deliver  to  the  officer  all  property  and  credits 
of  the  defendant  in  his  hands,  or  which  may  come  into  his  hands,  and 
take  his  receipt  for  such  money,  property,  or  credits,  which  receipt  shall 
be  a  sufficient  discharge  of  liability  therefor;  and  upon  refusal  by  such 

creditors  of  such  officers  to  the  payment  of  their  judgments,  under  the  provisions  of  this  sec- 
tion,    ynvark  v.  Funk,  15  O.  S.  462. 

A  judgment  creditor  of  a  corporation  may  compel  a  subscriber  to  its  stock  to  pay  him  the 
amount  due  on  his  subscription.     Henry  v.  I'ermiUion  A*  A.  R.  Co.y  I"  O.  IS7. 

A  judgment  creditor  of  an  insolvent  railroad  corporation  may  join,  in  the  same  action,  a  claim 
to  compel  payment  of  unpaid  subscriptions  for  stocV,  and  a  claim  to  enforce  the  individual  liabil- 
ity of  stockholders  for  the  satisfaction  of  his  judgment.     Warner  v.  Callender^  20  O.  S.  190. 

Where  a  judgment  creditor  proceeds  to  subject  the  debtors  of  the  defendant  to  the  payment 
of  his  judgment,  to  an  excessive  amount,  the  defendant  should  apply  to  the  court  to  compel  the 
plaintiff  to  select  whom  he  would  hold,  and  in  default  of  his  making  such  selection,  the  court 
will  do  so,  and  discharge  the  residue.     Gilmore  v.  Miami  Bank,  3  O.  502, 

In  an  action  to  subject  the  equitable  interest  of  a  mortg.^gor  in  land,  it  is  not  necessary  to  ten- 
der the  money  due  to  the  morttfagee.  In  such  proceeding  the  equitable  interest  of  the  mort* 
gagormay  be  sold.     Mattocks\.  JluvipKreys^  17  O.  336. 

An  action  can  not  be  maintained  to  subject  moneys  owned  by  one  partner  to  pay  a  partnership 
debt,  until  the  partnership  estate  liable  to  execution  is  exhausted.    Hubble  v.  Pemn,  3  O.  287. 

The  fact  that  the  maker  of  a  negotiable  note  has  been  decreed  to  pay  the  amount  thereof  into 
court,  to  be  applied  toward  the  satisfaction  of  a  judgment  against  a  defendant  in  such  proceed- 
ing, who  was  the  holder  of  such  note  at  the  time  of  the  service  of  process  upon  such  holder^ 
does  not  constitute  a  defense  to  a  subsequent  action  on  the  note  by  a  bona  Jide  holder  thereof, 
and  who  received  the  same  for  value,  and  without  actual  notice  of  the  pendency  of  the  proceed- 
ing in  chancery,  after  the  service  of  process  upon  his  indorser.     Stone  v.  Elliott,  11  O.  S.  252. 

The  as.signec  of  a  judgment,  transferred  to  nim  to  secure  a  debt  due  from  the  judgment  cred- 
itor, could  maintain  a  bill  in  chancery  under  the  old  practice  act,  to  subject  ckotet  and  rights  of 
the  judgment  debtor  to  the  payment  of  the  judgment,  without  first  reducing  to  judgment  the 
claim  so  secured.  And  it  is  no  defense  to  such  bill  to  show  that  the  claim  so  secured  has  become 
barred  by  limitation.     IVelsk  v.  Childt,  17  O.  S.  319. 

Where  a  judgment  upon  which  an  action  was  based  to  subject  a  debt  due  the  judgment  debtor, 
was  set  aside  at  a  subsequent  term  for  irregularity,  and  re-entered,  and  a  supplemental  petition 
based  upon  thelatter  judgment  was  filed,  the  proceeding  was //j^rwdf/nj,  and  did  not  authorize  the 
debtor  of  the  judgment  debtor  to  pay  him  bis  debt.     Gibbon  v.  Dougkeriy,  10  O.  S.  865. 

}  5466.    See  notes  to  section  6512. 
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5470-5474. 


garnishee  to  pay  over  or  deliver  as  aforesaid,  the  plaintiff  may  com- 
mence an  action  therefor,  in  his  own  name,  against  the  garnishee,  and. 
recover  the  same,  with  costs.     [57  v.  120,  §  5.] 

Sec.  5470.  The  officer  shall  sell,  as  upon  execution,  any  property 
of  the  defendant  so  delivered  to  him  which  would  be  liable  to  seizure 
and  sale  upon  execution,  and  shall  hold  all  the  other  property  to  abide 
the  order  of  the  court.     [57  v.  120,  §  6.] 

Sec.  5471.  An  assignment  or  transfer  of  property,  in  the  hands  or 
under  the  control  of  any  agent  of  such  railroad  company  at  the  date  of 
the  service  of  notice  of  garnishment,  or  which  may  afterwards,  and. 
before  the  satisfaction  of  the  judgment,  come  into  his  hands  or  under 
his  control,  shall  be  void  as  against  judgment  claimants  under  this  sub- 
division.    [57  v.  120,  §  7.] 


8.A0.U74. 

Officer  to  Mil 
property. 

S.  A  C.  U74. 


When  assij 


i<r. 


8.  A  G.  U74. 


See  Appeadlx. 

Examination  of 
debtor  after  re- 
turn of  execution. 


8.  A  C.  108D. 

'.  'xamination  of 
iicbtor  before  re- 
turn of  execution. 


8.  *  c  ioe». 


When  order  of 
arrest  may  issue, 
and  proceedings 
thereon. 


SUBDIVISION    lit.       BY    EXAMINATION   OF   DEBTOR. 

Sec.  5472.  When  an  execution  against  the  property  of  a  judgment 
debtor,  or  of  one  of  several  debtors  in  the  same  judgment,  issued  to  the 
sheriff  of  the  county  where  he  resides,  or  if  he  does  not  reside  in  the 
state,  to  the  sheriff  of  the  county  where  the  judgment  was  rendered,  or 
a  transcript  of  a  justice's  judgment  has  been  filed,  is  returned  unsatisfied, 
in  whole  or  in  part,  the  judgment  creditor  shall  be  entitled  to  an  order 
from  a  probate  judge,  or  a  judge  of  the  court  of  common  pleas,  of  the 
county  to  which  the  execution  was  issued,  requiring  such  debtor  to 
appear  and  answer  concerning  his  property  before  such  judge,  or  a 
referee  appointed  by  such  judge,  at  a  time  and  place  within  the  county 
to  be  specified  in  the  order.     {51  v.  57,  §  459.] 

Sec.  5473.  After  the  issue  of  an  execution  against  property,  and 
upon  proof  by  the  affidavit  of  the  judgment  creditor,  or  otherwise,  to  the 
satisfaction  of  the  court  of  common  pleas,  or  a  judge  thereof,  or  a  pro- 
bate judge,  of  the  county  in  which  the  debtor  is  found,  that  the  judg- 
ment debtor  has  property  which  he  unjustly  refuses  to  apply  toward  the 
satisfaction  of  the  judgment,  such  court  or  judge  may,  by  order,  require 
the  judgment  debtor  to  appear  at  a  time  and  place,  in  such  county,  to 
answer  concerning  the  same;  and  such  proceedings  may  thereupon  be 
had,  for  the  application  of  the  property  of  the  judgment  debtor  toward 
the  satisfaction  of  the  judgment,  as  are  prescribed  in  this  subdivision. 
[51  V.  57,  §460.] 

Sec.  5474.  Instead  of  the  order  requiring  the  attendance  of  the 
judgment  debtor,  as  provided  in  the  two  preceding  sections,  the  judge 
may,  upon  proof,  in  writing,  to  his  satisfaction,  by  affidavit  of  the  judg- 
ment creditor,  or  otherwise,  that  there  is  danger  of  the  debtor  leaving 
the  state,  or  concealing  himself,  to  avoid  the  examination  herein  men- 
tioned, issue  a  warrant  requiring  the  sheriff  to  arrest  and  bring  before 
him  the  debtor;  such  warrant  can  be  issued  only  by  a  judge  of  the  court 
of  common  pleas,  or  the  probate  judge,  of  a  county  in  which  the  debtor 
is  found,  and  the  sheriff  can  execute  it  only  within  that  county ;  in  exe- 
cuting the  warrant  the  sheriff  shall  deliver  to  the  debtor  a  copy  thereof, 
and  pf  the  testimony  on  which  it  issued;  the  debtor,  when  brought  before 
the  judge,  shall  be  examined  on  oath,  and  other  witnesses  may  be 
examined  on  either  side ;  if  it  appear  in  the  examination  that  there  is 

'»-  i  5172.     See  GoeJe  v.  ratttrion,  40  O.  S.  MS. 

I  .M'S.  A  judgment  creditor  seeking  to  subject  choses  in  action  by  a  proceeding  in  aid  of  exe- 
cution under  this  section,  is  not  required  to  make  a  previous  demand  upon  his  debtor  to  apply 
the  choses  in  action,  or  show  a  refusal  to  apply.  If  the  debtor  has  such  property,  it  is  his  duty 
to  take  such  steps  as  will  make  it  available  for  the  judgment,  and  a  failure  to  discharge  such  duty 
toward  a  creditor  who  has  obtained  judgment  and  issued  execution  may  be  chargea  asan  unjust 
refusal.     Edgarton  v.  Hanna,  11  O.  S.  823. 
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danger  of  the  debtor  leaving  the  state,  or  that  he  has  property  which  he 
unjustly  refuses  to  apply  to  the  judgment,  he  may  be  ordered  to  enter 
into  an  undertaking,  with  surety,  in  such  sum  as  the  judge  may  pre- 
scribe, that  he  will  attend  before  the  judge  or  referee  for  examination, 
from  time  to  time,  as  shall  be  directed ;  and  in  default  of  entering  into 
such  undertaking,  he  maybe  committed  to  the  jail  of  the  county,  by  *-*<'«i'*« 
warrant  of  the  judge,  as  for  contempt.     [51  v.  57,  §  461.] 

Sec  5475.  After  the  return  of  ah  execution  against  the  property  Ex«inin»tion  of 
of  a  judgment  debtor,  or  of  one  of  several  debtors  in  the  same  judg-  debtorof  judg- 
ment, and  upon  proof,  in  writing,  by  affidavit,  or  otherwise,  to  the  satis- 
faction of  the  judge,  that  a  person  or  corporation  has  property  of  such 
judgment  debtor,  or  is  indebted  to  him,  the  judge  may,  by  an  order, 
require  such  person  or  corporation,  or  any  officer  or  member  of  the  cor- 
poration, to  appear  at  a  specified  time  and  place,  within  the  county  in 
which  such  person  or  corporation  is  served  with  the  order,  and  answer 
concerning  the  same ;  the  service  of  the  order  shall  bind  the  property  in  Effect  of  tack 
the  possession  or  under  the  control  of  such  person  or  corporation  from  '"^*'- 
the  time  of  service ;  and  the  person  or  corporation  so  served  with  the 
order  shall  be  liable  to  the  judgment  creditor  for  all  property,  money, 
and  credits  in  his  hands  belonging  to  the  judgment  debtor,  or  due  to 
him  from  such  person  or  corporation,  from  the  time  of  service;  but  if, 
on  the  filing  of  the  affidavit  of  the  judgment  creditor,  his  agent  or  attor- 
ney, the  judge  is  satisfied  of  the  existence  of  any  of  the  grounds  upon 
which  an  order  of  attachment  may  be  issued,  as  provided  in  section 
fifty-fire  hundred  and  twenty-one,  the  order  may  be  issued  before  the 
issue  and  return  of  execution ;  and  the  judge  may  also  require  notice 
of  such  proceeding  to  be  given  to  any  party  in  the  action,  in  such 
manner  as  may  seem  to  him  proper.     [71  v.  53,  §  464.] 

Sec  6476.     No  person  shall,  on  examination  pursuant  to  this  sub-  Existence  of  fraud 
di^-ision,  be  excused  from  answering  any  question  on  the  ground  that  ""^"J*^""  '"' 
his  examination  will  tend  to  convict  him  of  a  fraud ;  but  his  answer  " 
shall  not  be  used  as  evidence  against  him  in  a  prosecution  for  such  „     _     „ 
fraud.      [51  V.  57,  §462.]  8.*C.10«.. 

Sec.  6477.    The  judge  may,  in  his  discretion,  order  a  reference  to  Reference  by 
a  referee  agreed  upon,  or  appointed  by  him,  to  report  the  evidence  or  ^""''^°' 
the  facts.    Tsi  V.  57,  §  472.]  8. * c.  loei. 

Sec.  6478.     The  judge  or  referee,  acting  under  the  provisions  of  Proceedings  may 
this  chapter,  may  continue  his  proceedings  from  time  to  time,  until  *"=  «>"""<'«<'• 
ihey  are  completed.     [5 1  v.  5  7,  §  47 1 .  ]  8.  *  c.  iwi. 

Sec  5479.     -A  party  or  witness  may  be  compelled,  by  an  order  of  Ho*  attendance 
the  judge,  or  by  a  subpoena,  to  attend  before  a  judge  or  referee,  to  ',i!i,'^„"sses  com- 
testify.     [51  V.  57,  §§465,466.]  ST*  c.  low. 

Sec.  6480.     If  before  a  referee,  the  examination  must  be  taken  by  Examination  be- 
the  referee,  and  certified  to  the  judge;  all  examinations  and  answers  certified""'"'" 
before  a  judge  or  referee  must  be  on  oath;  and  when  a  corporation  oaih  of  witness. 
answers,  the  answer  must  be  on  the  oath  of  an  officer  thereof.     [51  v. 

i  ".ir.'i  In  proceedings  in  aid  of  execution,  under  lliis  section,  a  debtor  of  the  execution  debtor, 
againtt  whom  an  order  of  the  judge  is  issued,  can  not,  after  the  service  of  the  order,  discharge 
iwiiself  from  the  proceeding  by  payment  to  tile  execuiion  debtor  <if  his  indebtedness— the  serv- 
ice of  the  order   having    the  effect  of //> /^orfcur.      luicn  BaHk  o/  Rcchtsttr  s.  Union  Bank 


dtKhazzinz  sucb  person  as  naving  no  property  in  nis  nanas  suojcci  lo  iiic  »ini>i..>.w"u  "■  •"« 
ijdmneni  without  some  exception  taken  at  the  time,  and  some  step  to  suspend  the  effect  of  the 
order  aad  on  a  ixtitlon  in  error  to  which  the  judgment  debtor  alone  is  a  party,  the  action  of  the 
fildJi'can  not  be  reviewed.     IVft^h  v.  Pill.burg.  Ft.  IV  &■  C.  R.  Co.,  II  O.  S.  569, 

l5fl,^|,„  j„ch  a  proceeding  it  not  merely  tx partt  and  preluninary,  and  not  subject  to  review 
a  error,  fmrrt.      7f. 
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IN  AID  OF  EXECUTION. 


§§  5481-5486. 


How  disobedience 
of  order  punished. 

8m  Appamdlz. 


Debtor  may  pay 
execution  against 
creditor. 


8.  *  C.  1089. 

Judge  may  order 
property  to  be  ap- 
plied on  execu- 
tion. 


8.  A  C.  1090. 


Judge  may  ap- 
point receiver, 
and  prohibit 
transfer,  etc.,  of 
property^ 

8.  A  C.  1090. 

Liability  of  sheriiT 
on  official  bond ; 
undertaking  by 
receiver. 

8.  A  C.  1091. 

Proceedings  when 
indebtedness 
denied,  or  an- 
other claims  the 
property. 


See  Appendix. 


!>.  AC.iono. 


Sec.  5481.  If  a  person,  party  or  witness,  disobeys  an  order  of  the 
judge,  court  or  referee,  duly  served,  he  may  be  punished  as  for  con- 
tempt ;  and  such  referee  may  at  his  discretion  report  the  case  to  the 
court,  or  judge,  and  such  court  or  judge  may  punish  for  contempt  as 
provided  in  chapter  4,  division  7,  title  i,  of  the  Revised  Statutes  of 
Ohio.      [February  19,    1889:  86  v.  48.] 

Sec.  5482.  After  the  issue  of  execution  against  property,  a  person 
indebted  to  the  judgment  debtor  may  pay  to  the  sheriff  the  amount  of 
his  debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the  execu- 
tion; and  the  sheriffs  receipt  shall  be  a  sufficient  discharge  for  the 
amount  so  paid,  or  directed  to  be  credited  by  the  judgment  creditor  on 
the  execution.     [51  v.  57,  §  463.] 

Sec.  5483.  The  judge  may  order  any  property  of  the  judgment 
debtor,  or  money  due  to  him,  not  exempt  by  law,  in  the  hands  either 
of  himself  or  other  person,  or  of  a  corporation,  to  be  ap]>lied  toward 
the  satisfaction  of  the  judgment;  but  the  earnings  of  the  debtor  for  his 
personal  services,  at  any  time  within  three  months  next  preceding  the 
order,  can  not  be  so  applied,  when  it  is  made  to  appear,  by  the  affidavit 
Of  the  debtor,  or  otherwise,  that  such  earnings  are  necessary  for  the 
use  of  a  family  supported  wholly  or  partly  by  his  labor.     [51  v.  57, 

§  467.] 

Sec.  6484.  The  judge  may,  by  order,  appoint  the  sheriff  of  the 
proper  county,  or  other  suitable  person,  a  receiver  of  the  property  of 
the  judgment  debtor;  and  he  may  also,  by  order,  forbid  a  transfer,  or 
other  disposition  of,  or  any  interference  with,  the  property  of  the  judg- 
ment debtor  not  exempt  by  law.     [51  v.  57,  §  468.] 

Sec.  5485.  If  the  sheriff  be  appointed  receiver,  he  and  his  sure- 
ties shall  be  liable  on  his  official  bond  as  such  receiver ;  and  if  another 
person  be  appointed,  he  shall  take  an  oath  and  give  an  undertaking  as 
in  other  cases.     [51  v.  57,  §  470.] 

Sec.  5486.  If  it  appear  that  the  judgment  debtor  has  an  interest 
in  real  estate,  in  the  county  in  which  proceedings  are  had,  as  mort- 
gagor, mortgagee,  or  otherwise,  and  his  interest  can  be  ascertained  as 
between  himself  and  the  person  holding  the  legal  estate,  or  the  person 
having  a  lien  on  or  interest  in  the  same,  without  controversy  as  to  the 
interest  of  such  person  holding  such  legal  estate,  or  interest  therein,  or 
Hen  on  the  same,  the  receiver  may  be  ordered  to  sell  and  convey  such 
real  estate,  or  the  interest  of  the  debtor  therein ;  such  sale  shall  be  con- 
ducted, in  all  respects,  in  the  same  manner  as  is  provided  for  the  sale 
of  real  estate  upon  execution ;  and  the  proceedings  of  sale  shall,  before 
the  execution  of  the  deed,  be  approved  by  the  court  in  which  the  judg- 
ment was  rendered,  or  the  transcript  filed.     [51  v.  57,  §  469.] 

?  54«2.  By  virtue  of  the  provisions  of  this  section,  as  applied  under  the  authority  contained  in 
g  6705  in  the  justices'  code,  after  the  issuing  of  an  execution  against  property,  on  a  judgment  before 
a  justice  of  the  peace,  any  person  indebted  to  the  judgment  debtor  may  pay  to  tne  constable  the 
amount  of  his  debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the  execution,  and  the 
constable's  receipt  will  be  a  sufficient  discharge  for  the  amount  so  paid,  or  directed  to  be  cred- 
ited by  the  judgment  creditor  on  the  execution.     Uatlanan  v.  Crtna,  15  O.  S.  176. 

8  3483.  A  judge  can  not,  under  this  section,  enforce  the  payment  of  a  debt,  in  the  absence  of 
all  fraud,  by  imprisonment  as  for  a  contempt,  but  may  direct  the  application  of  the  proceeds  of 
the  debt,  when  collected  by  the  receiver,  or  otherwise.  Union  Bank  of  Rochesttr  v.  Union 
Bank  of  Sandusky,  6  O.  S.  2.5.-). 

The  mode  of  applying  property  under  this  section  is  not  prescribed,  but  it  must  be  in  an.ilogy. 
as  to  claims  of  the  debtor  against  third  persons,  to  the  remedies  to  which  the  debtor  himself 
might  resort.  The  court  or  judge  acting  under  the  section  is  not  authoriied  to  settle  disputes 
between  the  debtor  and  a  third  person,  or  to  enforce  the  collection  of  claims,  by  order  of  pas-, 
ment  and  attachment.  Where  claims  are  to  be  collected,  the  appointment  of  a  receiver  is  the 
proper  course.     Edgarton  v.  Hanna,  11  ().  S.  323. 

The  earnings  of  a  debtor  for  three  months  next  preceding  the  levy  of  an  attachmeitt,  or  the 
issuing  of  an  order  for  the  examination  of  the  debtor,  arc  exempt  from  being  applied  to  the  pay- 
ment of  his  debts,  where  the  same  are  necessary  for  the  support  of  his  family.  Snooky.  Snetttr, 
26  O.  S.  516. 
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._ •  •     _V: 

Sec.  5487.     The  order  mentioned  in  sections _^/?y;^KrA««(/r(f^tf«<f  Pleadings  to  be  m  '^^■ 

sevtnty-two,  fifty-four  hundred  and  seventy-three,  zx\A  fifty-four  hundred  atid  duccd  towritmg,  , 

serenty-fh'e,  shall  be  in  writing,  and-signed  by  the  judge  who  makes  the  cicrk. 

same,  and  shall  be  served  as  a  summons;  and  the  judge  shall  reduce  -^ 

all  his  ordefs  to  writing,  which,  together  with  a  minute  of  his  proceed-  .  -i/ 

ings,  signed  by  himself,  shall  be  filed  with  the  clerk  of  the  court  of  the  _V|| , 

county  in  which  the  judgment  is  rendered,  or  the  transcript  of  the  jus-  ''Jhf* 

tice  is  filed,  and  the  clerk  shall  enter  on  his  execution  docket  the  time    •      •       •  .  ^^ 

of  filing  the  same.     [51  v.  57,  §  474.]  '  •  • 

Sec.  5488.    The  probate  judge  shall  be  allowed  for  his  services  comptnsation 
under  this  subdivision  the  sum  of  three  dollars  in  each  case,  and  such  of  prubaic  judge.  . 
fees  as  are  allowed  by  law  to  clerks  of  the  court  of  common  pleas  for  »  ^  _  .„. 
similar  services.     [51  v.  57,  §  476.] 

Sec.  5489.     The  judge  shall  allow  to  clerks,  sheriffs,  referees,  costs. 
receivers,  and  witnesses,  such  compensation  as  is  allowed  for  like  serv- 
ices in  otiier  cases,  to  be  taxed  as  costs  in  the  case,  and  shall  enforce  ^\ 
by  order  the  collection  thereof,  from  such  party  or  parties  as  ought  to 
pay  the  same.     [51  v.  57,  §  475.]                                                                «•    ^-  »«»»• 

SUBDIVISION    IV.       BY   ATTACHMENT. 

Sec.  5490.     When  the  judgment  is  not  for  the  recovery  of  money  when  enforced  by 
or  real  property  it  may  be  enforced  by  attachment,  by  the  court  which  atuichment. 
rendered  the  same,  upon  motion  made,  or  by  a  rule  of  the  court  upon 
the  defendant;  but  in  either  case  notice  of  the  motion,  or  a  service  of 

a  copy  of  the  rule,  shall  be  made  on  the  defendant  a  reasonable  time  **•  *  ^'-  """•  , 

before  the  order  of  attachment  is  made.     [51  v.  57,  §  488.] 

\  5490.     See  notes  to  section  o31d. 
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ARREST  AND  BAIL. 


§§  5491-5492. 


DIVISION  VI.     Provisional  Remedies. 

CHAPTER  1.  Arrest  and  Bail. 

CHAPTER  2.  Attachment. 

CHAPTER  3.  Attachment  Before  Debt  Due. 

CHAPTER  4.  Injunctions. 

CHAPTER  5.  Receivership,  and  other  Provisional  Remedies. 


CHAPTER  1. 

arrest  and  bail. 


SaCTiON 

6491.  Arrest  in  civil  actions  only  as  prescribed 

in  this  title. 

6492.  By  whom  and  when  an  order  of  arrest 

may  be  made. 

6493.  Not  to  be  issued  unless  bond  is  given. 
5494.  When  it  may  issue. 

6495.  To  whom  the  order  of  arrest  to  be  deliv- 

ered, and  its  contents. 

6496.  When  returnable. 

6497.  How  executed. 

6498.  What  to  be  done  with  the  defendant. 

6499.  Defendant  may  deposit  money,  and  be  dis. 

charged. 
65()0.  Money  deposited  to  be  paid  into  court. 

6501.  Court  to  have  control  of  money. 

6502.  Sheriff  and  sureties  liable  for  money. 
6508.  When  and  how  bail  to  be  taken. 
6604.  Plaintiff  may  object  to  bail. 

6505.  Notice  of  justification. 

6506.  Manner  of  justification. 


I  Sbctioh 

5507.  Allowance  of  bail. 

5508.  When  sheriff  liable  as  bail,  and  how  dis- 

charged. 

6609.  Liability  of  sheriff— how  fixed. 

6610.  Bail  adjudged  insufficient  liable  to  sheriff. 

6611.  Liabilitv  of  bail — how  fixed. 

6512.  Surrenaer  of  defendant  a  discharge  of 

bail. 
6618.  Bail  may  arrest  the  defendant. 
6614.  For  what  cause  bail  may  be  exonerated. 
5616.  Bail  may  be  substituted  for  a  deposit  of 

money. 

5516.  When  proceedings  against  bail  may  be 

stayed,  and  baifdiscnarged. 

5517.  Mode   of  vacating   order    of  arrest,  or 

reducing  the  amount  of  bail. 
6518.  Motion  may  be  supported  and  opposed  by 

affidavits. 
5619.  Jail  fees — how  paid. 
I.  Whi  -  "^       • 


5520. 


b^hen  sheriff  may  discharge  prisoner. 


Arrest  in  civil 
fcctions  only  as 
{prescribed  by  this 
title. 


Bv  whom  and 
When  an  order 
of  arrest  may  be 
tnade. 


Sbe  3  6483. 


Sec.  6491.  A  defendant  in  a  civil  action  can  be  arrested  before 
judgment  in  the  manner  prescribed  by  this  title,  and  not  otherwise; 
but  this  provision  shall  not  apply  to  proceedings  for  contempt,  nor  to 
actions  prosecuted  or  judgments  obtained  in  the  name  of  the  state  of 
Ohio  to  recover  fines  or  penalties.     [51  v.  57,  §  145.] 

Sec.  5492.  An  order  for  the  arrest  of  the  defendant  shall  be  made 
by  the  clerk  of  the  court  in  which  the  action  is  brought,  when  there  is 
filed  in  his  office  an  affidavit  of  the  plaintiff,  his  authorized  agent  or 
attorney,  made  before  a  judge  or  clerk  of  any  court  of  the  state,  or  a 
justice  of  the  peace,  stating  the  nature  of  the  plaintiff's  claim,  that  it  b 
just,  and  the  amount  thereof,  as  nearly  as  may  be,  and  establishing  one 
or  more  of  the  following  particulars : 

1.  That  the  defendant  has  removed,  or  begun  to  remove,  any  of  his 
property  out  of  the  jurisdiction  of  the  court  with  intent  to  defraud  his 
creditors. 

2.  That  he  has  begun  to  convert  his  property,  or  a  part  thereof,  into 
money,  for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors. 

3.  That  he  has  property,  or  rights  of  action,  which  he  fraudulently 
conceals. 


8ee  AppsBdlx. 


2  5492.  An  objection  that  the  writ  described  the  plaintiff  as  Brazilla  instead  of  Barzilla  Smith* 
and  that  the  letters!.  P.  were  not  a  sufficient  designation  of  the  office  of  the  justice  of  the  peace 
before  whom  the  afndavit  was  made,  was  overruled.  ^  Smith  v.  Madison^  7  O.  2  pt.  286. 

An  affidavit  for  a  capias  ad  respondendum^  describing  the  plaintiff's  claim  as  **in  or  about 
the  sum  of  $4,980,"  is  not  sufficiently  certain.     Her/\.  Skulzi,  10  O.  263. 

The  affidavit  directed  by  the  third  section  of  the  act  of  March  19,  1838  (86  v.  75),  is  not  defect- 
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4.  That  he  has  assigned,  removed,  disposed  of,  or  begun  to  dispose 
of,  his  property,  or  a  part  thereof,  with  intent  to  defraud  his  creditors. 

5.  That  he  fraudulently  contracted  the  debt,  or  incurred  the  obli- 
gation, for  which  suit  is  about  to  be  or  has  been  brought. 

6.  That  the  money,  or  other  valuable  thing,  for  which  a  recovery  is 
sought  in  the  action,  was  lost  by  playing  at  any  game,  or  by  means  of 

a  bet  or  wager.  sl  *  c  Ml. 

The  affidavit  shall  also  contain  a  statement  of  the  facts  claimed  to  _  .  _  ._ 
justify  the  belief  in  the  existence  of  one  or  more  of  such  particulars. 
ISi  "•  57,  §  146;  54  V.  30,  §  I.] 

Sec.  5493.    The  order  of  arrest  shall  not  be  issued  by  the  clerk  Not  to  be  iuued 
until  there  is  executed,  by  sufficient  sureties  of  the  plaintiff,  a  written  gfj,"  '""*' " 
undertaking,  to  the  effect  that  the  plaintiff  shaU  pay  to  the  defendant 
all  damages,  not  exceeding  double  the  amount  of  the  plaintiff's  claim 
stated  in  the  affidavit,  which  he  may  sustain  by  reason  of  the  arrest  if 
the  order  prove  to  have  been  wrongfully  obtained.     [51  v.  57,  §  147.]  *•  **•••*• 

Sec.  5494.     The  order  may  be  made  to  accompany  the  summons,  when  it  may 
or  at  any  time  afterward,  before  judgment.     [51  v.  57,  §  148.]  &!»c.  W8. 

Sec.  5495.     It  shall  be  addressed,  and  delivered,  with  a  copy  of  the  To  whom  the 
affidavit,  to  the  sheriff,  and  shall  specify  the  names  of  the  parties,  the  ge'de'ii'v'eredi'i.d 
court  in  which  the  action  is  brought,  and  the  amount  of  the  plaintiff's  iu  contents.' 
claim  stated  in  the  affidavit,  and  shall  require  the  sheriff  to  arrest  the 
defendant,  and  hold  him  in  bail  in  double  that  sum,  and  to  make  return 
of  the  order  on  a  day  to  be  named  therein,  with  the  undertaking  of  the  8.  *«.»»£. 
bail,  if  any  be  given.     [51  v.  57,  §  149.] 

Sec.  5496.     The  return  day  of  the  order  of  arrest,  when  the  order  when  rctuniabi« 
is  issued  at  the  commencement  of  the  suit,  shall  be  the  same  as  that  of 
the  summons;  and  when  issued  afterward,  it  shall  be  fifteen  days  after  it 
issued.     [51  V.  57,  §150.]  8.4C.9W. 

Sec  5497.  The  sheriff  shall  execute  the  order  by  arresting  the  How  executed, 
defendant,  and  delivering  to  him  a  copy  thereof,  and  of  the  affidavit; 
and  if  the  defendant  can  not  be  found  before  the  return  day,  the 
plaintiff  may  have  further  orders,  without  other  affidavit  or  undertaking, 
until  the  defendant  is  arrested;  but  an  order  of  arrest  shall  not  be  issued 
to  any  other  than  the  county  in  which  the  action  is  brought.     [51  v.  '*•**'•••*• 

57,  §  151-] 

Sec.  5498.  The  defendant,  when  arrested,  shall  be  committed  to  what  to  be  done 
the  jail  of  the  county,  and  kept  in  custody  until  discharged  by  law.  '^^  'he  defend- 
[5»  V.  57,  §  152.1  &*c.»i«. 

Sec.  5499.    The  defendant  may,  before  or  after  giving  bail,  deposit  Defendant  may 
with  the  sheriff,  or  in  court,  the  amount  of  money  specified  in  the  order  deposit  money, 
of  arrest;  whereupon  he  shall  be  discharged,  or  his  bail,  if  any  has  been  charged. 
given,  shall  be  released.     [5.1  v.  57,  §  153.]  8.*c.ws. 

Sec  5500.  The  sheriff  shall  pay  into  court  the  money  received  by  Money  deiwsited 
him  in  lieu  of  bail;  and  if  it  be  received  in  vacation,  he  shall  pay  it  on  court.'*''' ""' 


ire  because  it  states  the  ^ound  for  a  capias  in  the  words  of  the  act  merely,  to  wit :  "  That  the 
debtor  IS  about  to  dispose  of  his  property  with  intent  to  defraud  his  creditors."  HocktprtHgtr 
T.  BulUmburg,  16  O.  304. 

Ao  order  which  is  abased  on  an  affidavit  which  does  not  contain  a  sutement  of  the  facts 
claimed  to  justify  the  affiant's  belief  is  void,  for  want  of  legal  authority  in  a  justice  to  issue  it, 
and  an  arrest  under  it  is  illegal.     Spice  v.  Steinruck,  14  O.  S.  213. 

A  statement  of  facts  in  the  affidavit  which  has  a  leeal  tendency  to  induce  such  belief,  though 
such  facts  may  be  slight  and  inconclusive,  will,  nevertheless,  sustain  the  order  until  it  is  reversed 
or  set  aside ;  and  the  issuing  of  an  order  under  such  circumstances  is  a  mere  error  of  judgment. 
li. 

i,  ."USS.  In  a  capias  ad  respmultndum,  the  insertion  of  the  mere  initial  letters  of  the  plaintiff 's 
christian  name  is  a  faul  defect  in  the  description  of  the  person.     Her/  v.  Shuize,  10  O.  263. 

\  SI9ft.    The  imprisonment  of  a  judgment  debtor  upon  execution  operates  as  a  satisfaction  so  ^^  . 
long  as  the  imprisonment  continues,  and,  if  he  be  discharged  from  such  imprisonment  with  the  ***•  *PP** 
assent  of  the  creditor,  the  discharge  also  operates  as  a  satisfaction;  but  if  the  debtor  escape  or  be 
discharged  without  the  assent  of  the  creditor,  it  is  not  a  satisfaction.  Bowrelly.  Zigltr,  19  O.  3$2. 
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control  of  money 


S.AC.903. 
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ties liable  for 
money. 


aAC.998. 

When  and  how 
bail  to  be  taken. 


8.AC.908, 

Plaintiff  may 
object  to  bail. 


8*  A  C*  vMb 

Notice  of  justifica- 
tion. 


S.AC.9M. 

Manner  of  jus- 
tification. 


8.AC.994. 

Allowance  of  bail. 

When  sheriff 
liable  as  bail,  and 
how  discharged. 

8.  AC.  MM. 
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the  first  day  of  the  next  term,  and  if  received  during  the  term,  he  shall 
pay  it  immediately.     [51  v.  57,  ^  154.] 

Sf.c.  5501.  The  court  shall  make  proper  orders  for  the  safe-keeping 
of  money  dejjosited  in  lieu  of  bail,  and  may  direct  the  sheriff  to  keep 
the  same,  and,  after  final  judgment  in  the  action,  shall  order  it  to  be 
paid  to  the  party  entitled  thereto,  according  to  the  result.     [51  v.  57, 

S'SS-]  '    . 

Sec.  5502.  Money  so  deposited  with  the  sheriff,  or  directed  by  the 
court  to  be  kept  by  him,  shall  be  held  upon  his  official  responsibility; 
and  he  and  his  sureties  shall  be  liable,  and  may  be  proceeded  against, 
for  any  default  in  relation  thereto,  as  in  other  cases  of  delinquency. 
[51  V.  57,  S  1 56-1 

Sfx.  5503.  Bail  may  be  given  by  the  defendant  on  his  arrest,  or 
at  any  time  afterward,  before  judgmijnt;  it  shall  be  done  by  causing 
sufficient  bail  to  execute  a  written  undertaking  to  the  plaintiff,  in  the 
presence  of  the  sheriff,  to  the  effect  that,  if  judgment  be  rendered  in 
the  action  against  the  defendant,  he  will  render  himself  amenable  to 
the  process  of  tlie  court  thereon ;  and  the  undertaking,  when  accepted, 
shall  be  returned  to  the  clerk's  office,  and  the  defendant  shall  be  dis- 
charged.    [51  V.  57,  S  I57-1 

Sec.  5504.  The  plaintiff,  or  his  attorney,  may  object  to  the  bail 
for  insufficiency,  at  any  time  within  ten  days  after  the  undertaking  is 
given,  by  serving  upon  the  sheriff  a  written  notice  that  he  does  not 
accept  the  bail ;  a  failure  to  serve  such  notice  shall  be  deemed  an  accept- 
ance of  the  bail,  and  the  sheriff  shall  be  exonerated  from  liability;  and 
when  the  undertaking  is  given  after  the  return  of  the  order  of  arrest, 
the  plaintiff  shall  have  notice  thereof.     [51  v.  57,  §  158.] 

Sec.  5505.  The  sheriff,  or  the  defendant,  may,  within  ten  days 
after  the  receipt  of  such  notice,  give  to  the  plaintiff,  or  his  attorney, 
notice  in  writing  of  the  justification  of  the  same  or  other  bail  before  a 
judge  or  clerk  of  the  court  in  which  the  action  is  brought,  a  probate 
judge,  or  a  justice  of  the  peace,  at  a  time,  not  less  than  five  nor  more 
than  ten  days  thereafter,  and  a  place,  to  be  specified  therein;  and  if 
other  bail  be  given,  a  new  undertaking  must  be  executed.     [51  v.  57, 

§  I59-] 

Sec.  5506.  For  the  purpose  of  justification,  each  of  the  bail  must 
attend  before  the  proper  officer,  at  the  time  and  place  mentioned,  and 
may  be  examined  on  oath  touching  his  sufficiency,  in  such  manner  as 
the  officer  deems  proper.     [51  v.  57,  §  160.] 

Sec  5607.  If  the  officer  find  the  bail  sufficient,  he  shall  indorse 
his  allowance  on  the  undertaking,  and  cause  it  to  be  filed  with  the 
clerk;  and  the  sheriff  shall  thereupon  be  discharged  from  liability. 
[S'  V.  57,  S  161.1 

Sec.  5508.  If,  after  the  arrest  of  the  defendant,  he  escapie,  or  be 
rescued,  or  bail  be  not  taken  or  be  adjudged  insufficient,  or  a  deposit 
be  not  made,  the  sheriff  shall  be  liable  as  bail ;  but  he  may  discharge 
himself  from  liability  by  putting  in  sufficient  bail  at  any  time  before 
judgment.     [51  v.  57,  |  162.] 


I  5>M)3.  The  bail  on  an  undertaking  under  this  section  is  exonerated  if  judgment  be  rendered 
for  defendant  on  the  merits,  although  upon  a  second  trial  had  as  a  matter  of  right,  or  upon  a 
new  trial  after  the  reversal  of  the  judgment  by  proceedings  in  error,  a  judgment  be  finally  ren- 
dered against  him.     Duncan  v.  Tindati^  20  O.  S.  567. 

\  5508.  In  an  action  against  the  sheriff  for  the  escape  of  a  debtor  imprisoned  under  an  ordet 
of  arrest,  a  defense  that  the  escape  occurred  on  account  of  the  insufficiency  of  the  county  jail 
can  not  be  sustained.     Kfpler\.  Barktr,  Ki  O   S.  177. 

In  an  action  against  the  sheriff  for  permitting  the  escape  of  a  prisoner  in  custody  under  civij 
process,  and  the  prisoner  was  by  law  privileged  from  arrest,  the  privilege  is  personal  to  th« 
party  to  whom  it  appertains,  and  can  not  be  made  available  to  the  blicriff  m  bar  of  the  actioa 
Gill  V.  Miner,  13  O.  S.  182. 
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Sec.  5509.     The  return  of  "not  found,"  upon  an  execution  against  Liability  of 
the  body  of  the  defendant,  shall  be  necessary  to  fix  the  liability  of  the  """ff.  "o"  £*«* 
sheriflf  as  bail,  which  liability  shall  be  the  amount  of  the  judgment, 
interest,  and  costs;  and,  this  liability  can  be  enforced  only  in  a  separate 
action  against  him,  or  against  him  and  his  sureties  on  his  official  bond,  *'•**'•  ""•  .ir*""' 

as  in  other  cases  of  delinquency.     [51  v.  57,  ^  163.]  ,^I 

Sec.  5510.     The  bail  adjudged  insufficient  shall  be  liable  to  the  Bail  sdjudged  in-  '        : 

sheriff  for  the  damages  he  may  sustain  by  reason  of  such  insufficiency,  sjjjj;^""  ''"''''-■ " 
[S'  V  57,  §  164.1  8.*'c.904. 

Sec.  5511.     The  liability  of  the  bail  shall  be  fixed  in  the  manner  Liability  of  baii- 
provided  in  stcivtn  fiffy-five  huttdred  and  nifie  for  fixing  the  liability  of  how  fixed  j 

the  sheriff  as  bail:  and  the  bail  can  be  proceeded  against  in  an  action  f''" 

only.     [5.  V.  57,  §  165.]  «•*«•»"•  ^;: 

Sec.  5512.     A  surrender  of  the  defendant  to  the  sheriff  of  the  surrender  of  de-  ^„  ■  • 

county  in  which  he  was  arrested,  with  a  delivery  of  a  certified  copy  of  c'ha1''e'of  bail 
the  undertaking  of  the  bail,  whether   such  surrender  is  made  by  the  '  .  r 

defendant  himself,  or  by  his  bail,  shall  discharge  the  bail ;  such  surren-  ,    ' 

der  may  be  made  at  any  time  before  the  return  day  of  the  summons  in  ' >, 

an  action  against  the  bail;  the  sheriff  shall  give  to  the  bail  a  written  '      .'^ 

acknowledgment  of  the  surrender,  and  hold  the  defendant  in  his  cus- 
tody, upon  such  copy  of  the  undertaking  of  the  bail,  as  upon  an  order 
of  arrest ;  and  the  clerk  of  the  court  shall,  on  the  production  to  him 
of  the  sheriff's  acknowledgment  of  the  surrender,  enter  on  the  under-  *•**'•  "**• 
taking  an  exoneration  of  the  bail.     [51  v.  57,  §  166.] 

Sec.  5513.     The   bail  may,  for  the  purpose   of  surrendering   the  Bail  ina>  arrest  ji 

defendant,  arrest  him  at  any  time  or  place  before  he  is  finally  charged,  defendant. 
or,  by  a  written  authority  indorsed  on  a  certified  copy  of  the  undertak-    . 
ing,  may  empower  any  person  of  suitable  age  and  discretion  to  do  so.  *'*c.995.  ^ 

[51  V.  57,  §167.1 

Sec.  6514.    The  bail  shall  be  exonerated  by  the  death  of  the  defend-  For  what  causes 
ant,  or  by  his  imprisonment  in  a  state  prison,  or  by  his  legal  discharge  onerS.''°  '* 
from  the  obligation  to  render  himself  amenable  to  the  process  of  the 
court,  or  by  his  surrender  to  the  sheriff  of  the  county  in  which  he  was 
arrested  in  the  execution  of  such  process,  within  the  time  fixed  in  sec- 
tion fifty-five  hundred  and  tioelve,  or  within  such  further  time  as  the  court  ^  *  C.  095. 
in  which  the  action  is  pending  may  allow.     [51  v.  57,  §  168.] 

Sec.  5515.     If  money  be  deposited  by  the  defendant,  as  provided  Bau  may  be  sub- 
in  section  fifty-four  hundred  and  ninety-nine,  bail  may  be  given  and  "'""»<i  ^y  a 

.-,        JJ  JJ         .  .-C  '.  rr      /■         ,         ,      t  ,  deposit  of  money. 

justified,  upon  notice,  as  prescribed  in  section  fifty-five  hundred  and 
fire,  at  any  time  before  judgment ;  and  thereupon  the  court  in  which 
thi;  action  is  brought,  on  being  satisfied  that  the  bail  has  been  given 
and  adjudged  si^fficient,  sh?ill  direct  that  the  money  deposited  be  re- 
funded to.  the  defendant,  and  it  must  be  refunded  accordingly. 
\AIanh  9,  1880:  77  v.  46.] 

Sec.  6516.     If,  at  any  time  before  or  after  judgment  against  the  When  proceed- 
bail,  proceedings  in  error  be  commenced  on  the  judgment  against  the  |^fy  be^'s'ir'yedf 
principal,  in  the  suit  in  which  their  undertaking  was  taken,  the  court  a""  ta'i  dis- 
may, on  motion,  stay  proceedings  against  such  bail  for  a  reasonable  "^  "'^^  ' 
time,  on  payment  by  them  of  all  costs  that  have  accrued  against  them; 
and  if,  on  such  proceedings,  the  judgment  against  the  principal  be  re-  s.  4  c.  9M. 
versed,  and  the  principal  be  discharged  from  such  suit,  the  bail  shall 
be  discharged  from  the  undertaking.     [51  v.  57,  §  170.] 

Sec.  5617.     A  defendant  who  is  arrested  may,  on  motion,  at  any 
time  before  judgment  in  the  action,  apply  to  the  court  in  which  suit  is 

W  .^12-14.  The  bail  can  not  surrender  the  defendant  and  be  discharged,  after  their  liability 
has  been  fixed  in  an  action  against  them  on  the  bond.  Whftstone  v,  Riley,  7  0.  S.  'il4 ;  but  Set  Appendix. 
where  suit  is  brought  on  an  undertaking  given  before  judgment  in  a  civil  action  for  discharge 
from  arrest,  the  court  in  which  the  cause  is  pending  has  power,  at  any  time  before  judgment 
is  rendered  on  the  undertaking,  to  grant  the  bail  further  time  in  which  to  surrender  the  judg- 
aut  debtor,     if  right  y.  Colter,  Sy  O.  S.  131. 
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Motion  may  be 
supported  and 
opposed  by 
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8.AC.9M. 

Jail  fees — how 
paid. 


When  sheriff  may 
discharge  pris- 
oner. 


8.  A  C.  799. 


brought,  if,  in  session,  and,  in  vacation,  to  a  judge  thereof,  or  to  any 
judge  of  a  court  of  record  of  the  state,  to  vacate  the  order  of  arrest,  or 
to  reduce  the  amount  of  the  bail;  and  the  court  or  judge  shall  allow  to 
him  such  time  for  preparation,  and  the  hearing  of  the  motion,  as  is  just 
and  reasonable ;  but  reasonable  notice  of  such  motion  must  be  given  to 
the  plaintiff.     [64  v.  10,  §  171.] 

Sec.  6518.  When  the  motion  is  made  upon  affidavits  on  the  part 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same 
by  affidavits,  or  other  evidence,  in  addition  to  the  evidence  on  which 
the  order  of  arrest  was  made.     [51  v.  57,  §  172.] 

Sec.  5519.  A  person  who  causes  another  to  be  committed  to  jail 
under  the  provisions  of  this  chapter  shall  be  liable,  in  the  first  instance, 
for  the  jail  fees,  and  shall,  if  required  by  the  jailer,  pay  such  fees  weekly 
in  advance ;  and  the  fees  so  paid  shall  be  a  part  of  the  costs  of  the  case. 
[51  V.  57,^  173.] 

Sec.  5520-  The  sheriff  or  jailer  may  discharge  a  person  imprisoned 
on  mesne  or  final  process  issued  in  a  civil  proceeding,  at  any  time  when 
there  is  no  money  in  his  hands  to  pay  for  the  sustenance  of  such  prisoner; 
or,  he  may  detain  the  prisoner,  and  hold  the  adverse  party  liable  for  such 
sustenance.     [51  v.  179,  §  168.] 


CHAPTER  2. 

ATTACHMENT. 


Subdivision      I.  Grounds  o/  attachment. 

SUBDiTtsiON     II.  Hffiv  attachment  obtained. 

Subdivision  III.  Execution  and  return  thereof. 

Subdivision   IV.  Disposition  of  attacked  property. 

Subdivision     V.  Proceedings  upon  attachment. 

Subdivision   VI.  General  pro7>isions. 

Subdivision  I. 


Section 

6621.  Grounds  upon  which  plaintiff  may  have 
attachment  in  civil  action. 


Section 


Subdivision  II. 


6522.  Requisites  of  affidavit  for  attachment. 
6623.  When  undertaking  required. 
6524.  Order  of  attachment — to  whom  directed, 
and  its  command. 


6525.  Orders,of  attachment  may  issue  to  differ* 

ent  counties. 
5526.  When  returnable. 


Subdivision  III. 


6527.  When  several  orders  issue^  order  of  their 
execution.  • 

5528.  How  order  executed. 

5529.  When  property  attached  may  be  deliv- 

ered to  person  with  whom  found. 

5530.  Service  or  garnishee. 

5531.  Effect  of  service  of  process  of  garnish- 

ment upon  public  officer. 

5532.  Where  garnisnce   to  answer  and  be  ex- 

amined. 


5533.  Clerk  to  transmit  answer  to  proper  court, 

5534.  How  garnishee  served. 

5535.  Different  attachments  may  be  made  by 

same  officer. 
553ft.  How  subsequent  attachments  made. 

6537.  Form  of  return. 

6538.  When  property  and  garnit>hce  bound. 


See  Appendix. 


26519.    Tl 
courts  after 


'his  section  has  no  application  to  a  case  of  imprisonment  of  a  defendant  by  order  of 
conviction  under  the  bastardy  act.     Hootman  v.  Shriner,  15  O.  S.  43. 

9  6520.  Neither  the  sheriff  nor  county  commissioners  are  bound  to  feed  an  insolvev.t  debtor  in 
jail.     Watisworih  v.  IVetmore,  6  O.  439. 

If  the  sheriff  or  jailer  demand  from  the  judgment  creditor  the  payment  of  jail  fees  weekly,  in 
advance,  and  such  demand  is  not  complied  with,  he  may  permit  the  prisoner  to  go  at  large.  GiU 
T.  Miner,  13  O.  S.  182. 
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Subdivision  IV. 


Skction 

5539.  Receiver  may  be  appointed. 

5540.  Powers  and  duties  of  receiver. 

5541.  Notice  of  his  appointment. 


Section 

5542.  Report  of  receiver. 

5543.  When  sheriff  to  act  as  receiver. 

5544.  How  attached  property  disposed  of. 


Subdivision  V. 


5545. 

5546. 

5547. 

554S. 
5549. 
5550. 
5551. 
6552. 

5560. 

5561. 

5562. 
5563. 


Attachment  may  be  discharged  by  under- 
taking. 

May  be  done  in  vacation. 

Garnishee  shall  appear,  and  make  dis- 
closure. 

Garnishee  may  pay  money  into  court,  or 
to  sheriff. 

Attachment  of  garnishee  for  contempt, 
upon  failure  Co  answer. 

Disposition  of  property  in  hands  of  gar- 
nishee. 

When  plaintiff  may  have  action  against 
the  garnishee. 

When  plaintiff  to  pay  costs,  and  defend- 
ant may  be  substituted  for  plaintiff. 


5553.  When  Judgment  m^y  be  rendered  against 

garnishee,  and  wnen  he  mu-st  be  dis- 
charged. 

5554.  Effect  of  judgment  for  defendant. 

5555.  Proceedings  after  judgment  for  plaintiff. 

5556.  Court  may  enforce  the  delivery  of  prop- 

erty attached  by  proceedings  as  for  con- 
tempt. 

5557.  May  order  sheriff  to  repossess  himself 

of  attached  property. 

S55S.  When  property  attached  claimed  by  a 
third  person. 

5559.  When  question  of  priority  may  be  re- 
ferred. 


Subdivision  VI. 


Proceedings  not  to  end  by  death  of  de- 
fendant. 

When  plaintiff  may  be  required  to  give 
further  security. 

Motion  to  discharge  attachment. 

Evidence  on  motion  to  discharge. 


5563a.  Petition  may  be  filed  to  reverse  or  mod- 
ify order  discharging  uttachment. 

55633.  Attachment,  filing  petition  in  error  to 
reverse  order  discnarging. 

5563c.  Petition  may  be  filed  by  executor  or  ad- 
ministrator. 


SUBDIVISION  I.       GROUNDS   OF  ATTACHMENT. 


Sec.  6521.  In  a  civil  action  for  the  recovery  of  money,  the  plaint-  Grounds  upon 
iff  may,  at  or  after  the  commencement  thereof,  have  an  attachment  *hich  p'^'""*'^ 
gainst  the  property  of  the  defendant,  upon  the  grounds  herein  Sem.^^'^''"^'^ 
stated  :  Am.  88  v.  65. 

1.  When  the  defendant,  or  one  of  several  defendants,  is  a  foreign 
corporation,  or  a  non-resident  of  this  state;  or, 

2.  Has  absconded,  with  the  intent  to  defraud  his  creditors ;  or,  *  i 

3.  Has  left  the  county  of  his  residence,  to  avoid  the  service  of  a 
summons;  or, 

4.  So  conceals  himself  that  a  summons  cannot   be   served   upon  see  i  wso 
him;  or, 

5.  Is  about  to  remove  his  property,  or  a  part  thereof,  out  of  the 
jurisdiction  of  the  court,  with  the  intent  to  defraud  his  creditors;  or, 

6.  Is  about  to  convert  his  property,  or  a  part  thereof,  into  money,  for 
the  purpose  of  placing  it  beyond  the  reach  of  his  creditors ;  or, 

7.  Has  property,  or  rights  in  action,  which  he  conceals;  or, 

8.  Has  assigned,  removed,  disposed  of,  or  is  about  to  dispose 
of,  his  property,  or  a  part  thereof,  with  the  intent  to  defraud  his  cred- 
itors; or, 


\  5521.  The  court  acquires  Jurisdiction  in  attachment  against  a  non-resident,  by  the  issuing  of  c^^ 
process  based  upon  the  requisite  affidavit  and  the  attaching  of  property.  Paint  v.  Moorelann,  15 
O.  tt6 ;  Cochran  v.  Loring.  17  O.  409;  but  where  the  property  is  souj;ht  to  be  reached  by  pro- 
cess of  garnishment  only,  the  answer  of  the  garnishee  that  he  is  not  indebted,  and  has  no  prop- 
erty in  his  possession  belonging  to  the  defendant,  does  not  oust  the  court  of  jurisdiction,  Meyers 
V.  Smithy  29  O.  S.  120 ;  Railroad  Co.  v.  Peoples,  31  Q.  S.  537  ;  if,  after  thus  acquiring  jurisdiction, 
the  court  proceed  to  render  judgment  without  the  publication  of  notice,  such  judgmemt  is  not 
void,  and  can  not  be  impeached  collaterally,  but  roust  be  reversed  on  error,  Paine  w  Mooreland^ 
tupra  :  and  the  death  of  the  defendant  pending  the  action,  which  is  essentially  in  rent^  does  not 
prohibit  the  court  from  proceeding  to  the  final  disposition  of  the  case  and  a  sale  of  the  attached 
property.     Cochran  v.  Loring,  supra. 

The  words  "foreign  corporation,"  as  used  in  section  28,  of  the  act  of  March  14, 1853  (51  v.  179), 
do  not  include  a  corporation  created  by  the  laws  of  this  state,  and  located  therein.     12  O.  S.  I!l6. 

When  the  petition  and  affidavit  for  attachment  fail  to  show  that  the  cause  of  action  is  one  aris- 
ing upon  contract,  judgment,  or  decree,  jurisdiction  of  the  defendant  can  not  be  acquired  on  the 
ground  of  his  non-residence  in  the  state ;  nor  will  an  amendment  of  the  petition,  showing  a  cause 
of  action  arising  upon  contract,  give  jurisdiction  without  the  issuance  of  an  attachment  after  the 
amendment.     Popew.  Insurance  Cc.,  24  O.  S.  481. 

After  the  dissolution  of  the  firm,  a  partner,  in  an  action  against  his  co-partner  to  recover  agen- 
cral  balance  claimed  upon  an  unsettled  partnership  account  between  them,  may  have  an  order 
of  attachment,  Goble  v,  Howard,  12  O.  S.  1*V> ;  an  attachment  will  lie  in  a  'civil  action  to  recover 
unliquidated  damages  for  assault  and  battery,  Sturdevant  v.  Tuttle,  22  O.  S.  MI;  Kirk  v.  Whit- 
eiker,  lb.  115 ;  also  for  damages  for  the  fraud  of  defendant  in  obtaining  goods  of  the  plaintiff, 
r.-rfw  V.  Vates,  22  O-  S.  388. 

The  action  will  lie  for  falsely  and  maliciously  suing  out  a  writ  of  attachment  against  the  plaint- 
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9.     Has  fraudulently  or  criminally  contracted  the  debt,  or  incur: 
the  obligation,  for  which  suit  is  about  to  be  or  has  been  brought. 

But  an  attachment  shall  not  be  granted  on  the  ground  that 
defendant  is  a  foreign  corporation,  or  a  non-resident  of  this  state, 
any  claim  other  than  a  debt  or  demand  arising  upon  contract,  ju 
ment,  pr  decree,  or  for  causing  death  by  a  negligent  or  wrongful  a 
[62  V.  10,  §  191.] 


Requisites  of 
affidavit  for  at- 
tachment. 


8.  A  G.  lOOS. 


When  under- 
taking required. 


See  Appendix. 


«Bd!x. 


SUBDIVISION  H.       HOW  ATTACHMENT  OBTAINED.      . 

Sec.  5622.  An  order  of  attachment  shall  be  made  by  the  clerk 
the  court  in  which  the  action  is  brought,  in  any  case  mentioned  in  1 
preceding  section,  when  there  is  filed  in  his  office  an  affidavit  of  1 
plaintiff,  bis  agent  or  attorney,  showing — 

1.  The  nature  of  the  plaintiffs  claim ; 

2.  That  it  is  just; 

3.  The  amount  which  the  affiant  believes  the  plaintiff  ought 
recover;  and 

4.  The  existence  of  any  one  of  the  grounds  for  an  attachment  ei 
merated  in  the  preceding  section.     [51  v.  57,  §  192.] 

Sec  5523.  When  the  ground  of  the  attachment  is  that  the  defe^ 
ant  is  a  foreign  corporation,  or  a  non-resident  of  this  state,  the  ordei 
attachment  may  be  issued  without  an  undertaking ;  but  in  all  other  cai 


iff's  effects,  to  his  injury,  thoug^h  it  be  admitted  that  he  was  indebted  to  defendant;  and  a  ci 
itor's  false  aflidavii,  that  his  resident  debtor  absconds,  is  not  probable  cause  for  the  issue  of 
attachment  against  his  effects,  Tomlinson  v.  Warner^  9  O.  lOH;  Fortman  v.  Kottt'er^^  O, 
548;  and  in  such  action  it  is  not  necessary  to  aver  in  the  petition  or  prove  on  the  trial  that 
attachment  had  been  discharged,  or  otherwise  terminated  adversely  to  the  claim  of  the  pti 
employing  it;  nor,  when  the  trial  and  judgment  in  the  former  suit  did  not  necessarily  invii 
the  question  of  the  existence  of  probable  cause  for  is>:uing  the  attachinent,  is  it  necessary  to  v 
and  prove  the  termination  of  the  former  suit.     Fortman  v.  Rottitr,  jupra. 

Under  the  act  of  IHlO,  foreign  attachment  could  not  be  sustaiAd  acainst  one  of  several  j^ 
and  several  contractors,  Cotvdin  v.  Ilur/ord^  4  O.  132;  and  under  tnc  act  of  1824,  an  attii 
ment  could  not  be  sustaincd-acainst  one  of  several  contractors  who  was  a  resident  of  the  sti 
when  the  others  were  non-residents.     Taylor  v.  McDonald,  4  0-  149, 

And  see  Seibtri  v.  Swttstr,  35  O.  S.  6G1.     And  see  notes  to  |  5489. 

g  5522.  The  ground  for  an  attachment  maybe  stated  in  the  affidavit  in  the  language  of 
more  particularly  the  facts  intended  to  be  alleged.  Coston  v.  Pat 
pA,  12  O.  S.  :i35 ;  such  statement  is  not  invalidated  by  adding  ther 


statute,  without  specifying  more  particularly  the  facts  intended  to  be  alleged.  Cotton  v.  Pai 
9  O.  S.  397 ;  EmtHttt  v.  Vcfeh,  12  O.  S.  :i35 ;  such  statement  is  not  invalidated  by  adding  ther 
a  statement  of  such  particular  facts  as  would  justify  a  belief  in  the  truth  of  the  general  sts 


ment,  Aw«//V/ v.  JV/>A,  *«/nj;  and  the  charge  thus  made,  if  denied  by  the  defendant,  n- 
be  sustained  by  the  plaintiff  to  the  satisfaction  of  the  court;  upon  the  plamtiff,  by  the  denial 
thrown  the  burden  of  proof,  lb. ;  and  an  atlidavit  is  sufficient  if  it  states  positively  the  amoi 
"due"  upon  the  plaintiff's  claim,  instead  of  showing  the  amount  which  "he  believes  Co  bedu 
Sleet  v.  Williams,  21  O.  S.  82. 

It  is  not  indispensable  that  the  affidavit  should  contain  the  exact  words  of  the  statute,  p 
vided  it  contains  language  fully  equivalent^  or  clearly  "showing"  the  ground  specified  or 
tended.     Creasserv.  Voung^.^X  O.  S.  57. 

An  affidavit  setting  forth  that  the  action  was  brought  to  recover  damages  for  the  defendar 
unlawful  assaulting,  beating,  bruising,  and  shooting  the  plaintiff,  sufficiently  shows  that  I 
defendant  "criminally"  incurred  "the  obligation  "  on  which  the  suit  was  brought.     lb. 

An  affidavit  stating  the  plaintiff's  belie/  that  defendant  has  absconded  with  intent  to  defra 
his  creditors,  without  setting  forth  any  facts  justifying  such  belief,  docs  not  lay  a  sufficii 
grotind  for  i<«suing  a  writ  of  attachment,  Ounlevy  6r*  Co.  v.  Sckartz,  17  O.  S.  640;  nor  is 
affidavit  merely  setting  forth  the  belie/  of  the  plaintiff  or  his  agent,  that  the  debt  for  which  i 
action  is  brought  was  rraudulently  contracted,  without  stating  any  facts  on  which  such  bclici 
founded,  sufficient,  Garner  v.  Ivhite,  23  O.  b.  192;  nor  is  it  necessary  when  the  affidavit 
made  by  the  agent  or  attorney  that  it  show  why  it  was  not  made  by  the  party  himself.  U'h 
V.  Stanley.  29 O.  S.  423. 

I'he  affidavit  and  order  of  attachment  constitute  no  part  of  the  pleadings  in  the  action,  and  i 
grounds  of  attachment  should  not  be  stated  in  the  pleadings:  and  this  rule  applies  as  well  in 
action  for  a  debt  not  due  as  in  other  actions,  Harrison  v.  King,  9  O.  S-  388 ;  Endelv.  Leibro 
83  O.  S.  254;  but  if  the  omission  of  a  separate  affidavit  can  be  cured  by  a  showing  in  the  p« 
tion,  it  should  contain  all  the  requisites  of  an  independent  affidavit,  and  be  duly  verified;  a 
where  the  petition,  treated  as  an  affidavit  for  an  attachment,  does  not  show  that  the  claim  st: 
on  is  Just,  nor  state  the  amount  the  affiant  believes  he  ought  to  recover,  and  is  certified  up 
belief  merely,  it  is  insufficient  to  cure  the  omission  of  a  separate  affidavit.  Endel  v.  Leibro 
supra. 

And  see  Seihert  v.  Swttzer,  85  O.  S.  661.    And  see  notes  to  g  6489. 

g  5523.  When  an  attaching  creditor  files  the  proper  affidavit  entitling  him  toanattachme 
bis  failure  to  file  the  undertaking  provided  by  this  section  for  the  indemnity  of  the  defendt 
does  not  render  the  attachment  absolutely  void,  but  it  is  a  mere  irregularity,  of  which  i 
defendant  in  attachment  alone  can  take  advantage.     O" Farrell  v.  Stockman,  19  O.  S.  296. 

An  action  on  an  undertaking  given  under  this  section  to  two  persons  may  be  prosecuted 
their  names,  as  partners,  when  it  appears  that  the  only  injury  complained  of  was  the  wrong 
seixure  of  property  owned  by  them  as  partners.     Alexander  v.  Tacoby^  28  O.  S.  858. 

An  action  on  such  undertaking  may  be  prosecuted  by  those  ooligors  who  have  an  iaterest 
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the  order  shall  not  be  issued  by  the  clerk  until  there  is  executed  in  his 
office,  by  sufficient  surety  of  the  plaintiff,  to  be  ai)proved  by  the  clerk, 
an  undertaking,  in  a  sum  eejual  to  double  the  amount  of  the  plaintiffs 
claim,  to  the  effect  that  the  plaintiff  shall  pay  the  defendant  all  dam- 
ages which  he  may  sustain  by  reason  of  the  attachment  if  the  order  8.  *  C.  1004. 
prove  to  have  been  wrongfully  obtained.     [51  v.  57,  §  193-] 

Sec.  5524.     The  order  of  attachment  shall  be  directed  and  deliv-  Order  of  attach- 
ered  to  the  sheriff,  and  shall  require  him  to  attach  the  lands,  tenements,  directed" aild°us 
goods,  chattels,  stocks,  or  interest  in  stocks,  rights,  credits,  money,  anti  eommand. 
effects  of  the  defendant,  in  his  county,  not  exempt  by  law  from  being 
applied  to  the  payment  of  plaintifTs  claim,  or  so  much  thereof  as  will 
satisfy  the  plaintiff's  claim,  to  be  stated  in  the  order  as  in  the  affidavit, 
and  the  probable  costs  of  the  action,  not  exceeding  fifty  dollars.     [51  v.  *•*"'*     " 

57.  §  194-1 

Sec.  5525.     Orders  of  attachment  may  be  issued  to  the  sheriffs  of  orders  of  attach- 
different  counties:  and  several  of  them  may,  at  the  option  of  the  plaint-  ">""  »»>•  >""?  to 

._,.,,'  .  ■'  •  1       "^       1  ,        '^i  different  counties. 

ifi,  be  issued  at  the  same  time,  or  in  succession ;  but  such  only  as  have 

been  executed  shall  be  taxed  in  the  costs,  unless  otherwise  directed  by  S-AC-***** 

the  court.     [51  v.  57,  §  195.] 

Sec.  5526.    The  return  day  of  the  order  of  attachment,  when  the  when  returnabi* 

order  is  issued  at  the  commencement  of  the  action,  shall  be  the  same  „     „ 

as  that  of  the  summons ;  and  when  issued  afterward,  it  shall  be  twenty 

days  after  it  issued.     [51  v.  57,  §  196.]  see  Appendix. 

SUBDIVISION    III.       EXECUTION    AND    RETURN    THEREOF. 

Sec.  6527.     When  there  are   several  orders  of  attachment  against  when  several 
the  same  defendant,  they  shall  be  executed  in  the  order  in  which  they  orders  issue,  order 
were  received  by  the  sheriff.     [51  v.  57,  §  197.]  s. AawS^ 

Sec.  5528.     The  sheriff  shall  execute  the  order  of  attachment  with-  How  order  exe- 
out  delay;  he  shall  go  to  the  place  where  the  defendant's  property  is,  *=""<*• 
and  there,  in  the  presence  of  two  freeholders  of  the  county,  declare 

the  damages  sought  to  be  recovered,  without  maJting  other  obligors^  who  have  no  interest  m  ihe 
action,  parties  thereto.     Ih. 

In  such  action  it  is  not  necessary  to  aver  or  prove  that  the  attachment  has  been  discharged  as 
to  those  obligors  who  are  not  necessarv  parties  to  the  action,     lb. 

The  execution  of  a  re-delivery  bona,  under  section  55*29,  by  the  defendant  in  attachment,  can 
not  be  set  up  as  a  bar  to  his  right  of  action  on  the  attachment  undertaking.     Ih. 

In  such  action  the  plaintiflf  may  recover  damages  for  interruption  to  his  business,  caused  by 
the  wrongful  seizure  and  detention  of  a  stock  of  goods  kept  for  sale  by  retail.     Ih. 

Compensation  in  such  ca^es  includes  reasonable  costs  and  expenses  incurred  in  procuring  the 
discharge  of  the  attachment  and  the  restoration  of  the  attached  property,     lb. 

It  is  error  to  admit  in  evidence  the  opinions  of  witnesses  as  to  the  amount  of  loss  or  damages 
sustained  by  depreciation  in  the  market  value  of  a  stock  of  goods,  caused  by  the  seizure  and 
,  detention  thereof  under  an  order  of  attachment.     lb. 

Damages  supposed  to  result  by  reason  of  an  injury  to  the  reputation  of  goods,  caused  by  the 
levy  of  an  attachment  thereon,  are  too  vague  and  uncertain  to  oe  capable  of  legitimate  proof,  or 
CO  form  the  basis  of  a  recovery  in  an  action  on  the  attachment  undertaking.    '7?. 

And  see  McLain  v.  Simington,  37  O.  S.  4&4;  Partridge  v./oh^s^^  O.  S.  375. 

g  .V>24.  An  order  of  attachment  without  the  requisite  affidavit  is  void;  and  the  seizure,  upon 
such  void  writ,  of  property  of  a  non-resident  debtor,  upon  whom  service  of  summons  can  nof  be    g^,  .  .. 

made,  does  not  ^ve  the  court  such  jurisdiction  over  the  defendant  or  his  property  as  will    ■*•*  Appenaix. 
authorize  a  service  by  publication,  or  a  judgment  in  the  action.      Endel  v.  Leibrvck,  33  O. 

The  interest  of  the  mortgagor  in  chattel  property  mortgaged,  of  which  he  is  in  possession, 
after  condition  broken,  may  oe  attached,  and  the  subsequent  replevin  of  the  property  by  the 
mortgagee,  and  assignment  to  him  by  the  mortgagor  of  the  surplus  after  paying  the  mortgage 
debt,  do  not  defeat  the  lien  of  the  attachment:  and  the  attaching  creditor  ma>'  subject  such  sur- 
plus to  the  payment  of  his  judgment,  by  action.     Carfy  v.  Fenstemakfr,  14  O.  S.  457. 

An  attachment  may  be  levied  upon  the  stock  of  a  nou-resident  stockholder  of  a  private  corpora- 
tion, by  serving  a  notice  of  garnishment  on  the  corporation;  the  jurisdiction  of  the  court  is  then 
complete,  and  the  answer  of  the  garnishee  denying  that  defendant  owns  any  stock  in  the  cor- 
poration, does  not  oust  t^e  court  of  jurisdiction  ;  and  for  the  purpose  of  ascertaining  its  juris- 
diction the  court  may  hear  testimony,  and  having  found  in  favor  of  its  jurisdiction,  its  final 
judgment  and  order  in  the  case  are  not  void.     Bank  v,  Raihvay  Co.,  21  O.  S.  221. 

One  who  executed  a  defective  deed  of  conveyance  of  land,  which  deed  has  not  been  recorded, 
has  an  interest  in  the  land  which  may  be  attached,  and  if  Mtached  and  sold  as  the  property  of 
the  vendor,  a  purchaser  without  notice  of  the  equity  takes  a  good  title.     Fain*  v.  MporeMmL 
15  0.  4S5. 
And  see  notes  to  section  6491. 

J  56?7.     Sea  Lie&man  v.  Ashbaker^  36  O.  S  94,  and  appendix. 
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I  5529-5531. 


that,  by  virtue  of  the  order,  he  attaches  the  property  at  the  suit  of  the 
plaintiff;  the  officer,  with  the  freeholders,  who  shall  be  first  sworn  by 
the  officer,  shall  make  a  true  inventory  and  appraisement  of  all  th# 
property  attached,  which  shall  be  signed  by  the  officer  and  freeholders, 
and  returned  with  the  order;  when  the  property  attached  is  real  prop- 
erty, the  officer  shall  leave  with  the  occupant  thereof,  or,  if  there  is  no 
occupant,  in  a  conspicuous  place  thereon,  a  copy  of  the  order;  and 
when  it  is  personal  property,  and  can  be  come  at,  he  shall  take  it  into 
his  custody,  and  hold  it  subject  to  the  order  of  the  court.     [51  v.  57, 

§  198-] 

Sec.  5529.  The  sheriff  shall  deliver  the  property  attached  to  the 
person  in  whose  possession  it  was  found,  upon  the  execution  by  such 
person,  in  the  presence  of  the  sheriff,  of  an  undertaking  to  the  plaint- 
iff, with  sufficient  surety,  resident  in  the  county,  to  the  effect  that  the 
parties  to  the  same  are  bound,  in  double  the  appraised  value  of  the 
property,  that  the  property,  or  its  appraised  value  in  money,  shall  be 
forthcoming  to  answer  the  judgment  of  the  court  in  the  action ;  but  if 
it  appear  to  the  court  that  any  part  of  such  property  has  been  lost  or 
destroyed  by  unavoidable  accident,  the  value  thereof  shall  be  remitted 
to  the  person  so  bound.     [51  v.  57,  §  I'pp.] 

Sec.  5530.  When  the  plaintiff,  his  agent  or  attorney,  makes  oath, 
in  writing,  that  he  has  good  reason  to  believe,  and  does  believe,  that 
any  person,  partnership,  or  corporation  in  the  affidavit  named,  has 
property  of  the  defendant  in  his  possession,  describing  the  same,  if  the 
officer  can  not  get  possession  of  such  property,  he  shall  leave  with  such 
garnishee  a  copy  of  the  order  of  attachment,  with  a  written  notice  that 
he  appear  in  court  and  answer,  as  provided  in  stct\on  fifty-five  hundred 
and  forty-seven;  and  if  the  gai^nishee  does  not  reside  in  the  county  in 
which  the  order  of  attachment  was  issued,  the  process  may  be  served 
by  the  proper  officer  of  the  county  in  which  the  garnishee  resides,  or 
may  be  personally  served.  *\March  -^x,  1881:  78  V.  93.] 

Sec.  6531.  The  service  of  process  of  garnishment  upon  the  sheriff, 
coroner,  clerk,  constable,  master  commissioner,  marshal  of  a  municipal 
corporation,  or  other  officer  having  in  his  possession  any  money,  claim, 
or  other  property  of  the  defendant,  or  in  which  the'  defendant  has  an 
interest,  shall  bind  the  same  from  the  time  of  such  service,  and  shall  be  a 
legal  excuse  to  such  officers,  to  the  extent  of  the  demand  of  the  plaintiff, 
for  not  paying  such  money  or  delivering  such  claim  or  property  to  the 
defendant,  as  by  law,  or  the  terms  of  the  process  in  his  hands,  he  would 
otherwise  be  bound  to  do.     [74  v.  160,  §  200.] 


See  Appendix. 


8.  *  C.  1006. 


When  property 
attached  may  be 
delivered  to 
persons  with 
whom  found. 


8.AC1006. 


Service  on 
garnishee. 


5rr§8498. 


Eflfect  of  service 
of  process  of  gar- 
nishment upon 
public  officer. 


See  Appendix. 


See  Appendix. 


\  5529.  In  an  action  brought  upon  an  attachment  undertaking  by  the  payees  and  subsequent 
attaching  creditors,  some  of  whoA  had  attached  only  part  of  the  property  while  constructively 
in  the  hands  of  the  sheriff:    Held — 

1.  That  the  parties  having  an  interest  as  attaching  creditors,  in  the  proceeds  of  the  goods  so 
attached,  might  be  joined  as  plaintiffs  in  such  action,  although  not  named  as  payees  therein. 

2.  That  the  undertaking  given  to  the  first  attaching  creditors  being  for  the  K^rthcoming  of  the 
goods  or  their  value  in  money,  all  creditors  attaching  during  the  pendency  of  the  actions  of  tiie 
payees  of  the  undertaking  acquired  an  interest  in  tnc  undertaking  for  the  satisfaction  of  their 
judgments. 

3.  'I'bat  where  part  of  the  property  mentioned  in  the  undertaking  ha*d  been  surrendered  to 
the  sheriff,  and  from  the  proceeds  thereof  all  judgments  of  the  creditors  attaching  all  the 
property  had  been  fully  paid,  the  same  would  be  a  satisfaction  of  the  undertaking  ;  and, 

4.  That  in  such  case  it  is  error  to  render  judgment  against  the  sureties  for  the  value  of  the 
goods  not  furrendtredf  for  the  satisfaction  of  judgments  of  creditors  who  only  attachec]  the 
property  surrendered  to  the  sheriff.    Rutltdge  v.  Corhin,  10  O.  S.  478. 

I  5530.  Proceedings  in  garnishment  may,  in  a  proper  case,  be  instituted  against  a  partner- 
ship by  iu  firm  name.     Whitman  v.  Kieth,  18  O.  S.  IM. 

A  railroad  company  incorporated  under  the  laws  of  another  state,  and  operating  a  railroad  in 
this  state,  may  be  garnisheed  under  this  section.     Railroad  v.  Ptcftts,  31  O.  S.  iSl. 

i  5531.  Under  a  former  statute  it  was  held  that  money  received  by  a  sheriff  on  execution 
could  not  be  attached  in  his  hands.     Damson  v.  Holcomb,  1  O.  2T5. 

In  order  to  attach  property  held  by  an  officer  under  legal  process,  he  must  be  proceeded 
against  as  a  garnishee;  and  it  is  not  sufficient,  in  order  to  bind  the  officer  or  the  property, 
that  he  be  merely  notified,  by  the  officer  holding  the  writ  of  attachment,  that  tie  holds  the  same, 
and  by  virtue  of  it  attaches  the  property.     Lode  v.  Butltr,  19  O.  S.  SSt. 

And  see  notes  to  section  6512. 
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Sec.  5532.  The  answer  of  the  garnishee  shall  be  made  before  the  when  gamUh** 
clerk  of  the  court  of  common  pleas  of  the  county  in  which  he  resides,  «« answer  and  b« 
or,  if  he  resides  out  of  the  state,  before  the  clerk  of  the  court  of  common 
pleas  of  the  county  where  he  was  served,  or  where  the  action  is  pend- 
ing; a  special  examination  of  the  garnishee  shall  be  had;  and  actions 
against  him  under  ^(Avm  fifty-five  hutidred  and  Jifty-oiu  shall  be  brought 
in  the  county  in  which  he  resides.     [74  v.  160,  §  200.] 

Sec.  6533.     The  clerk  of  the  court  of  common  pleas  before  whom  cierk  to  transmit 
the  answer  is  made,  shall  transmit  the  same  to  the  clerk  of  the  court  in  »nswer  to  proper 
which  the  suit  is  pending,  in  the  same  manner  as  depositions  are  required 
to  be  directed  and  transmitted,  and  shall  receive  for  his  services  such 
fees  as  are  allowed  by  law  for  taking  depositions,  and  to  clerks  for  fur- 
nishing certificates,  with  their  seals  of  office  attached ;  and  if  the  gar-  Sbk  ;  6GO6. 
nishee  admit  an  indebtedness  to  the  defendant,  and  the  court  order  the 
payment  of  the  same,  or  any  part  thereof,  to  the  plaintiff,  and  the  gar- 
nishee fail  to  pay  the  same  according  to  such  order,  execution  may  issue 
thereon  as  upon  judgments  for  the  payment  of  money.     [74  v.  160, 
§  200.] 

Sec.  5534.  If  the  garnishee  is  a  person,  the  copy  of  the  order  How  nmiUhoe 
and  notice  shall  be  served  upon  him  personally,  or  left  at  his  usual  serred. 
place  of  residence  ;  if  a  partnership  garnisheed  by  its  company  name, 
they  shall  be  left  at  its  usual  place  of  doing  business,  and  if  a  corpora- 
tion they  shall  be  left  with  the  president  or  other  principal  officer,  or 
the  secretary,  cashier,  or  managing  agent  thereof;  and  if  such  corpo- 
ration is  a  railroad  company,  they  may  be  left  with  any  regular  ticket 
or  freight  agent  thereof,  in  any  county  in  which  the  railroad  is  located. 
\March  31,  1881 :  78  v.  93.] 

Sec.  5535.     Different  attachments  of  the  same  property  may  be  Different  atiach- 
madeby  the  same  officer;  and  one  inventory  and  appraisement  shall  j;^3^'b7,5[,^"U„e 
be  sufficient,  and  it  shall  not  be  necessary  to  return  the  same  with  more  officer. 
than  oneftrder.     [51  v.  57,  S  202.]  Se.Sup.     8.*c,iooe. 

Sec.  5536.     When  the  property  is  under  attachment,  attachments  How  subsequent 
on  the  same  under  subsequent  orders  shall  be  as  follows:  mSe."'"" 

1.  ■  If  it  is  real  property,  it  shall  be  attached  in  the  manner  prescribed 
in  i/^c(\ox\  fifty  five  hundred  and  twenty-eight. 

2.  If  it  is  personal  property,  it  shall  be  attached  as  in  the  hands  of 
the  officer,  and  subject  to  any  previous  attachment. 

3.  If  a  person  be  made  a  garnishee  more  than  once  with  respect  to 
the  same  indebtedness  or  liability,  a  copy  of  the  order  and  notice  shall 

be  left  witii  him,  in  the  manner  prescribed  in  section  fifty  five  hundred  s.*c.iuwi. 
and  thirty.     {51  v.  57,  §  203.] 

Sec.  5537.    The  officer  shall  return  upon  every  order  of  attach-  Form  of  return, 
ment  what  he  has  done  under  it,  and  the  return  must  show  the  property 

i  5532     When  a   special   examination  of  a  garnishee   is  ordered,  the   court   may  appoint  a  g^j  lpp«n4lz. 
commissioner  to  take  the  same ;    and    it    is    not    necessary  that    such    exaramalion  be  uken  in 
open  court.      Whitman  v.  Kitth,  18  O.  S.  134. 

f  55S1  In  proceedings  in  garnishment  against  .t  partnership  by  its  firm  name,  the  copy  of  the 
order  of  attachment  and  notice  to  appear  and  answer,  must  be  served  upon  the  firm  by  leaving 
them  at  its  usual  place  of  doing  business  In  the  county.     Whitman  v.  Kttth,  18  U.  h.  134. 

Process  upon  a  railroad  company  incorporated  under  the  laws  of  another  state,  and  operating 
a  railroad  in  this  state,  must  be  served  in  the  same  manner  as  upon  a  domestic  corporation. 
Railrcad  v.  Pioplet,  SI  O.  S.  537. 

i  5535.  A  subsequent  attaching  creditor  should  be  heard  aa  to  any  question  of  priority 
between  him  and  the  plaintiff,  on  motion ;  he  can  not  properly  be  made  a  party  because  of  hi« 
interest  in  the  attached  property,  and  if  he  be  so  made  a  defendant,  there  is  no  error  in  dismisa- 
inghim  from  the  action, //arr»j<7M  v.  Kint,  9  0.  S.  388;  Ward  v.  Howard.  12  0.  S.168;  and 
he  can  not  rely  on  informalities  or  irregulariliec  in  the  proceedings  to  assert  his  claim,  /*.  :  norm 
an  action  for  money  only,  when  an  attachment  is  sued  out  and  levied  on  lands  of  a  debtor^  a 
mortgagee  of  the  land  seized  in  attachment  a  proper  party  in  the  action.  Endtl  v.  Leilirtc*, 
»  O.  S.  254. 

2  SSn  The  return  of  the  officer,  until  vacated  or  set  aside  by  due  course  of  law.  is  con- 
cli-sive  between  the  parties  to  the  suit  and  others  whose  rights  are  necessarily  dependent  upon 
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5537-654a 


8.AC.1004. 


When  property 
and  garnishee 
bound. 

Skb  i  6512. 


S.AC100S. 


attached,  and  the  time  it  was  attached;  when  garnishees  are  served, 
their  names,  and  the  time  each  was  served,  must  be  stated;  and  the 
officer  shall  return  with  the  order  all  undertakings  given  under  it    [51  v. 

57>  §  204-1 

Sec.  5o38.  An  order  of  attachment  shall  bind  the  property 
attached  from  the  time  of  service ;  and  the  garnishee  shall  stand  liable 
to  the  plaintiff  in  attachment  for  all  property  of  the  defendant  in  his 
hands,  and  money  and  credits  due  from  him  to  the  defendant,  from  the 
time  he  is  served  with  the  written  notice  mentioned  in  section  fifty-five 
hundred  and  thirty ;  but  when  property  is  attached  in  the  hands  of  a 
consignee,  his  lien  thereon  shall  not  be  affected  by  the  attachment. 
[51  V.  57,  §  205.] 


8m  Appendix. 

Receiver  may  be 
appointed. 


S.  AC.  1007. 

Powers  and  duties 
of  receiver. 


8.  *  C.  1007. 


Notice  of  hit  ap- 
pointment. 


8.*  0.1007. 


Report  of  re- 
ceiver. 


8.AC.1007. 

When  sheriff  to 
adt  as  receiver. 


See  Ippendls 


SUBDIVISION    IV.       DISPOSITION    OF    ATTACHED    PROPERTY. 

Sfx.  5539.  The  court,  or  a  judge  thereof  in  vacation,  may,  on 
the  application  of  the  plaintiff,  and  on  good  cause  shown,  appoint  a 
receiver,  who  shall  take  an  oath,  and  give  an  undertaking,  as  is  pro- 
vided in  other  cases.     [51  v.  57,  §  206.] 

Sec.  6540.  The  receiver  shall  take  possession  of  all  notes,  due- 
bills,  books  of  account,  accounts,  and  all  other  evidences  of  debt,  that 
have  been  taken  by  the  sheriff  or  other  officer  as  the  property  of  the 
defendant  in  attachment,  and  shall  proceed  to  settle  and  collect  the 
same,  and  for  that  purpose  he  may  commence  and  maintain  actions  in 
his  own  name,  as  such  receiver;  but  in  such  actions  no  right  of  defense 
shall  be  impaired  or  affected.     [51  v.  57,  §  207.] 

Sec.  5541.  The  receiver  shall  forthwith  give  notice  of  his  appoint- 
ment to  the  persons  indebted  to  the  defendant  in  attachment,  which 
notice  shall  be  written  or  printed,  and  shall  be  served  on  the  debtor  by 
copy  personally,  or  by  copy  left  at  his  residence;  and,  from  the  date  of 
such  service,  the  debtors  shall  stand  liable  to  the  plaintiff  in  attachment 
for  the  amount  of  money  and  credits  of  the  defendant  in  attachment 
in  their  hands,  or  due  from  them  to  him,  and  shall  account  therefor  to 
the  receiver.     [51  v.  57,  §  208.] 

Sec.  5542.  The  receiver  shall,  when  required,  report  his  proceed- 
ings to  the  court,  and  hold  all  money  collected  by  him,  and  property 
which  may  come  into  his  hands,  subject  to  the  order  of  the  court 
[51  V.  57,  §  209.] 

Sec.  5543.  vVhen  a  receiver  is  not  appointed,  the  officer  who 
attaches  the  property  shall  have  all  the  powers,  and  perform  all  the 

it;  but  as  to  all  other  persons  it  is  only  prima  facit  evidence  of  such  facu,  and  subject  to  be 
disproved  whenever  It  is  offered  in  evidence.     Philtifs  v.  EiweU,  14  O.  S.  240. 

The  return  of  the  officer  as  to  the  description  of  the  property  levied  upon,  can  not  be  so 
amended  as  to  prejudice  other  liens  intervening  between  the  time  of  levy  and  the  date  of  amend- 
ment; and  if  the  amendment  be  made,  the  lien  will  only  operate  afi  to  third  persons  from  the 
date  of  the  amendment.     Trust  Company  v.  Insuranct  Co.t  13  O.  2*J0. 

i  51538.  The  garnishee  is  not,  during  the  pendency  of  alt.-ichnient  proceedings,  necessarily 
exempted  from  an  existing  liability  to  pay  interest  upon  his  indebtedness  to  the  defendant  in 
attachment:  andacau^c  of  exemption  in  such  cise  will  not  be  presumed,  but  must  be  shown  like 
any  other  defense.     Contiee  v.  IVehttr,  9  O.  S.  452. 

The  indorsee  of  a  certificate  of  deposit  in  a  bank,  who  received  it  in  good  faith  and  for  a  valu- 
able consideration,  two  days  after  its  date,  can  enforce  payment  of  the  maker,  and  the  maker  is 
not  liable  in  such  case  to  an  attaching  creditor  of  the  depositor  under  this  section.  Howt  v, 
Hartness,  11  O.  S.  449. 

The  mortgagee  of  personal  property,  who  purchases  a  claim  secured  by  a  prior  attachment  lien 
on  the  property,  acquires  an  equitable  lien  as  against  attachments  levied  subsequently  to  the 
mortgage,  for  the  money  thus  expended,  though  the  statutory  lien  of  the  prior  attachment,  by 
the  enforcement  of  the  mortgage,  may  be  technically  extinguished.  Armstrottgy.  Mc Alpine  18 
O.  S.  184. 

The  owner  contracted  to  sell  land  for  ore.  Before  payment  a  creditor  of  the  vendor  attached 
the  land,  and  garnisheed  the  vendee,  who  brought  an  action  in  which  a  receiver  was  appointed 
to  receive  the  ore.  Another  creditor  of  the  vendor  garnisheed  the  vendee  and  the  receiver. 
and  in  a  subsequent  action  to  settle  the  liens  on  the  ore,  it  was  held  that  whether  the  garnish- 
ments were  of  any  validity  or  not,  the  levy  on  the  land  gave  a  prior  equity  to  the  ore.  McCombt 
V.  Howard,  18  O.  S.  422.  And  see  Canity  v.  CkilcoU,  25  O.  S.  320;  CkiUoU  v.  Conlty,  39  O.  S. 
545  ;  Shorten  v.  Draki,  38  O.  S.  76. 
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dunes,  of  a  receiver  appointed  by  the  court  or  a  judge,  and  may,  if  J 

necessary,  commence  and  maintain  actions  in  his  own  name,  as  such  H 

officer;  and  he  may  be  required  to  give  security  other  than  his  official  S-ac  1007.  .. 

undertaking.     [51  v.  57,  §  210.]  .'J 

Sec.  5544.     The  court,  or  a  judge  thereof  in  vacation,  may  make  How  .wached  ^ 
proper  orders  for  the  preservation  of  the  property  during  the  pendency  P^°P'="y  disposed 

of  the  suit,  and  may  direct  a  sale  of  property  when,  because  of  its  per-  J 

ishable  nature,  or  the  cost  of  keeping  it,  a  sale  will  be  for  the  benefit  , ''  '\A 

of  the  parties;  the  sale  shall  be  public,  after  such  advertisement  as  is  "|J 

prescribed  for  the  sale  of  like  property  on  execution,  and  shall  be  made  :_;'jj 

in  such  manner,  and  upon  such  terms  of  credit,  with  security,  as  the  -    J.j 

court  or  judge,  having  regard  to  the  probable  duration  of  the  action,  \  ^| 

may  direct;  and  the  sheriff  shall  hold  and  pay  over  all  proceeds  of  the  •5H'3| 

sale  collected  by  him,  and  all  money  received  by  him  from  garnishees,  '-' 

under  the  same  requirements  and  responsibilities  of  himself  and  sure-  ,,,' 
ties  as  are  provided  in  respect  to  money  deposited  in  lieu  of  bail.  *•  *  ^'  *""^* 
[si  v.  57,  §211.] 


'^ 


SUBDIVISION    V.       PROCEEDINGS   UPON    ATTACHMENT. 


Sec  6546.     If  the  defendant,  or  other  person  on  his  behalf,  at  any  ....  -j 

,    ^  T     ,  ,  ,  <^  ,  1  1        Attachment  may  ■ 

tune  before  judgment,  cause  an   undertakmg  to  be  executed  to  the  be  dischnrRcd  by 
plaintiff,  by  sufficient  surety  resident  in  the  county,  to  be  approved  by  ""''""'""k 
the  court,  in  double  the  amount  of  the  plaintiff's  claim  as  stated  in  his    "  "''  '    . 

affidavit,  to  the  effect  that  the  defendant  shall  perform  the  judgment  of 
the  court,  the  attachment  shall  be  discharged,  and  restitution  made  of 
any  property  taken  under  it,  or  the  proceeds  thereof;  and  such  under- 
taking shall  also  discharge  the  liability  of  a  garnishee  in  the  action,  for  *  *  <^- 1^'^-  j 
any  property  of  the  defendant  in  his  hands.     [51  v.  57,  §  212.] 

Sec  5546.     The  undertaking  mentioned  in  the  preceding  section  May  be  done  in 
may,  in  vacation,  be  executed  in  the  presence  of  the  officer  having  the  vacation. 
order  of  attachment  in  his  hands,  or,  after  the  return  of  the  order, 

before  the  clerk,  with  the  same  effect  as  if  executed  in  court,  the  sure-  , 

ties,  in  either  case,  to  be  approved  by  the  officer  before  whom  the  under-  *•**'•  'O®^-  ''1^^ 

taking  is  executed.     [51  v.  57,  §  213.]  *r!^ 

Sec  5647.     The  garnishee,  if  the  order  of  attachment  be  returned  Garnishee  shall 
during  a  term  of  court,  and  twenty  days  before  the  close  thereof,  shall  »ppear  and  make 

o  ,  '      .,     ,  ■;  ,.'  ,      ,       •  •  ,        disclosure. 

appear  at  that  term,  and  if  the  Order  be  returned  during  vacation,  he 

shall  appear  at  the  term  next  after  its  return ;  and  he  shall  answer, 

under  oath,  all  questions  put  to  him  touching  the  property  of  every  S«eAppcndU. 

description,  and  credits,  of  the  defendant,  in  his  possession  or  under 

his  control,  and  he  shall  disclose,  truly,  the  amount  owing  by  him  to  i 

the  defendant,  whether  due  or' not,  and,  in  the  case  of  a  corporation, 

any  stock  therein  held  by  or  for  the  benefit  of  the  defendant,  at  or  after      *'^"  ^""'^ 

the  service  of  notice.     [51  v.  57,  §  214.] 

Sec  5548.     A  garnishee  may  pay  the  money  owing  to  the  defend-  Garnishee  may 
ant  by  him  to  the  officer  having  the  order  of  attachment,  or  into  court ;  P»y  money  into 
he  shall  be  discharged  from  liability  to  the  defendant  for  any  money  so     "■■  •°''  "' 
paid,  not  exceeding  the  plaintiff's  claim,  and  shall  not  be  subjected 
to  costs  beyond  those  caused  by  his  resistance  of  the   claim  against 
him ;  and  if  he  disclose  the  property  in  his  hands,  or  the  true  amount 

\  S54S.     The  undertaking  supersedes  all  proceedings  under  the  attachment,  and  a  garnishee    S««  Appendix, 
who  had  been  served  with  process,  and  answered  after  the  undertaking  had  been  given,  should,  , 

on  application  of  defendant,  be  discharged.     Myers  v.  Smithy  29  O.  S.  120. 

I  5946.  .The  undertaking  may  be  executed,  in  vacation,  in  the  presence  of  the  theriflf,  while 
the  order  of  attachment  remains  in  his  hands,  either  before  or  after  a  levy  upon  property  under 
Ihawril.     ffartweli  r.  Smith,  IS  O.  S.  WO. 
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&  A  C.  1008. 

Attachment  of 
garnishee  for  con- 
tempt upon  failure 
to  answer. 
&  A  G.  1008. 

Disposition  of 
property  in  hands 
of  garnishee. 


8.  A  €.  1008. 


When  plaintiff 
ma^  have  action 
against  the  gar- 
nishee. 


S.AC.1009. 

When  plaintiff  to 
pay  costs  and  de- 
fendant may  be 
substituted  for 
plaintiff. 


^  A  C.  1009. 

When  judgment 
may  be  rendered 
against  garnishee, 
and  when  he  must 
be  discharged. 


g.  A  C.  1000. 


Effect  of  judg- 
ment for  defend- 
ant. 
8.A€.100e. 


Se«  Appendix. 


See  Appendix. 


owing  by  him,  and  deliver  or  pay  the  same  according  to  the  order  of 
the  court,  he  shall  be  allowed,  his  costs.     [51  v.  57,  §  215.] 

Sec.  6649.  If  the  garnishee  fail  to  appear  in  court  and  answer, 
as  required  by  section  fifty-five  hundred  and  forty-seven y  the  court  may 
proceed  against  him  by  attachment  as  for  a  contempt.  [51  v.  57, 
§216.] 

Sec.  5550.  If  the  garnishee  appear  and  answer,  and  it  be  discov- 
ered on  his  examination,  that  at  or  after  the  service  of  the  order  of 
attachment  and  notice  upon  him,  he  was  possessed  of  any  property  of 
the  defendant,  and  was  indebted  to*him,  or  either,  the  court  may  order 
the  delivery  of  such  property,  and  the  payment  of  the  ainount  owing 
by  him,  into  court,  or  either ;  or  the  court  may  permit  the  garnishee  to 
retain  the  property,  or  the  amount  owing,  upon  the  execution  of  an 
undertaking  to  the  plaintiff,  by  sufficient  surety,  to  the  effect  that  the 
amount  shall  be  paid,  or  the  property  forthcoming,  as  the  court  may 
direct.     [51  v.  57,  §  217.] 

Sec.  6651.  If  the  garnishee  fail  to  appear  and  answer,  or  if  he 
appear  and  answer,  and  his  disclosure  be  not  satisfactory  to  the  ]:)laint- 
iff,  or  if  he  fail  to  comply  with  the  order  of  the  court  to  deliver  the 
property  and  pay  the  money  owing  into  court,  or  to  give  the  under- 
taking required  in  the  last  section,  the  plaintiff  may  proceed  against  him 
by  civil  action ;  and  thereupon  such  proceedings  may  be  had  as  in  other 
actions,  and  judgment  may  be  rendered  in  favor  of  the  plaintiff  for  the 
amount  of  property  and  9redits  of  every  kind  of  the  defendant  in 
possession  of  the  garnishee,  and  for  what  may  appear  to  be  owing  by 
him  to  the  defendant,  and  for  the  costs  of  the  proceedings  against  the 
garnishee.     [51  v.  57,  §  218.] 

Sec.  6552.  If  the  plaintiff  proceed  against  the  garnishee  by  action, 
for  the  cause  that  his  disclosure  was  unsatisfactory,'  unless  it  appear  in 
the  action  that  such  disclosure  was  incomplete,  he  shall  pay  costs  of 
such  action ;  and  when  the  claim  of  the  plaintiff  in  attachment  is  satis- 
fied, the  defendant  may,  on  motion,  be  substituted  as  the  plaintiff  in  the 
judgment.     [51  v.  57,  §  218.] 

Sec.  5553.  Final  judgment  shall  not  be  rendered  against  the  gar- 
nishee until  the  action  against  the  defendant  in  attachment  is  determined; 
if  in  such  action  judgment  be  rendered  for  the  defendant  in  attachment, 
the  garnishee  shall  be  discharged,  and  recover  costs ;  and  if  the  plaint- 
iff recover  against  the  defendant  in  attachment,  and  the  garnishee 
deliver  up  all  the  property  and  credits  of  the  defendant  m  h"is  posses- 
sion, and  pay  all  the  money  due  from  him,  as  the  court  may  order,  the 
garnishee  shall  be  discharged,  and  the  costs  of  proceedings  against  him 
shall  be  paid  out  of  the  property  and  money  so  surrendered,  or  as  the 
court  deems  right  and  proper.     [51  v.  57,  §  219.] 

Sec.  5554.  If  judgment  in  the  action  be  rendered  for  the  defend- 
ant, the  attachment  shall  be  discharged,  and  the  property  attached,  or 
its  proceeds,  shall  be  returned  to  him.     [51  v.  57,  §  2?o.] 

\  5551.  The  right  of  action  against  a  garnishee  given  by  this  section  passes  by  an  assignment 
of  the  judgment  obtained  against  the  defendant  in  mttachment^  and  an  action  may  be  brought 
by  the  assignee  in  his  own  name.      Whitman  v.  Ktith,  18  O.  S.  134. 

An  action  under  this  section  to  enforce  against  a  partnership  a  liability  arising  under  its  pro- 
visions, may  be  brought  against  the  partnersnip  either  in  its  firm  name,  or  in  the  names  of  the 
persons  who  compose  it,  at  the  option  of  the  plaintiff.     Whitman  v.  Keith,  18  O.  S.  134. 

A  plaintiff  in  attachment  can  not  have  an  action  under  this  section  against  a  garnishee  when 
the  court  did  not  have  jurisdiction  of  the  defendant  in  attachment,  Pope  v.  Inturance  Co.  24, 
O.  S.  481 ;  nor  in  an  action  against  a  garnishee,  who  is  a  non-resident  of  the  state,  can  the  plain- 
tiff have  an  attachment  on  the  ground  of  non-residence,  notwithstanding  the  garnishee  may 
appear  and  answer  to  the  merits  of  the  case.     S^uair  v.  Shea,  26  O.  S.  645. 

i  5553.  The  defendant  in  attachment  can  not  ask  the  discharge  of  the  garnishee  because  his 
answer  fails  to  show  that  he  has  in  his  hands  property  of  the  defendant  subject  to  the  proceia; 
the  plaintiff  is  not  concluded  by  the  answer,  and  if  it  is  not  satisfactory  to  him,  may  proceed  by 
action  against  the  garnishee  on  tliat  ground.    Mjinrt  v.  Smith,  29  O.  S.  120. 
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§§  5555-5561.  GENERAL  PROVISIONS.  Tit.  /,  Div.  6,  Ch.  2. 


Sec.  5556.     If  judgment  be  rendered  for  the  plaintiff,  it  shall  be  Proceedings  after 
satisfied  as  follows:     So  much  of  the  property  remaining  in  the  hands  pj'al^li'ff"""' 
of  the  officer,  after  applying  the  money  arising  from  the  sale  of  perish- 
able property,  and  so  much  of  the  personal  property,  and  lands  and 
tenements,  if  any,  whether  held  by  legal  or  equitable  title,  as  may  be 
necessary  to  satisfy  the  judgment,  shall  be  sold  by  order  of  the  court, 
under  the  same  restrictions  and  regulations  as  if  the  same  had  been 
levied  on  by  execution;  and  the  money  arising  therefrom,  with  the 
amount  which  may  be  recovered  from  the  garnishee,  shall  be  applied  to 
satisfy  the  judgment  and  costs;  if  there  be   not  enough  to  satisfy  the 
same,  the  judgment  shall  stand,  and  execution  may  issue  thereon  for 
the  residue,  in  all  respects  as  in  other  cases;  and  any  surplus  of  the 
attached  property,  or  its  proceeds,  shall  be  returned  to  the  defendant.  "•  *  *•  '•*•• 
[51  V.  57,  §221.] 

Sec.  5556.     The  court  may  compel  the  delivery  to  the  sheriff,  fot  coun  may  en- 
sale,  of  any  of  the   attached  property  for  which  an  tmdertaking  has  f"":'  'he  delivery 
been  given,  and  may  proceed  summarily  on  such  undertaking  to  enforce  Xax't^lpb^^o- 
the  delivery  of  the  property,  or  the  payment  of  the  money  due  upon  contempt"  ^°^ 
the  undertaking,  by  rules  and  attachment  as  in  cases  of  contempt. 

[51  V.  57,  §222.]  8.4C.1010. 

Sec.  5557.     The  court  may  order  the  officer  to  repossess  himself.  May  order  sheriff 
for  the  purpose  of  selling  it,  of  any  of  the  attached  property  which  has  J°"^f°a""h''d' 
passed  out  of  his  hands  without  having  been  sold  or  converted  into  property, 
money;  and  the  officer  shall,  under  such  order,  have  the  same  power 
to  takie  the  property  as  he  would  have  under  an  order  of  attachment. 
[51  V.  57,  §223.] 

Sec.    6558.     If  personal   property  which  has   been   attached   be  when  property  at- 
claimed  by  any  person  other  than  the  defendant,  the  officer  shall  have  jached  is  claimed 

,  ,.  ,.-'         1    *      ,        ,    .  .     ,  ,  ,  '         ,.  1,1   by  a  third  person. 

the  validity  of  such  claim  tried;  and  such  proceedings  must  be  had 

thereon,  with  the  like  effect,  as  if  the  property  had  been  seized  upon  ^  *  *'•  """• 

execution,  and  claimed  by  a  third  person.     [51  v.  57,  §  224.] 

Sec.  5559.     When  several  attachments  are  executed  on  the  same  when  <iue.tion 
property,  or  the  same  person  is  made  a  garnishee  by  several  parties,  the  °^J'^°l^^  "*'' "" 
court,  on  the  motion  of  any  of  the  plaintiffs,  may  order  a  reference  to 
ascertain  and  report  the  amounts  and  priorities  of  the  several  attach-  sif  ApMndix. 
ments.     [51  v.  57,  §  225.] 

SUBDIVISION  VI.       GENERAL  PROVISIONS. 

Sec.  5660.     From  the  time  of  the  issue  of  the  order  of  attach-  Proceedings  not 
ment  the  court  shall  be  deemed  to  have  acquired  jurisdiction,  and  to  to  end  bv  death 
have  control,  of  all  subsequent  proceedings  under  this  chapter;  and  if,  "'''•f'"  *■"■ 
after  the  issue  of  the  order,  the  defendant,  being  a  person,  die,  or  being 
a  corporation,  its  charter  expire  by  limitation,  forfeiture,  or  otherwise,  See  ippeadlx. 
the  proceedings  shall  be  carried  on ;  but  in  all  such   cases,  other  than 
where  the  defendant  was  a  foreign  corporation,  the  legal  representa-  8.*C.  1010. 
tives  of  the  defendant  shall  be  made  parties  to  the  action.     [51  v.  57, 

§  226-1 

Sec.  5561.     The  defendant  may,  at  any  time  before   judgment,  when  plaintiff 
after  reasonable  notice  to  the  plaintiff,  move  the  court  for  additional  may  be  required 
security  on  the  part  of  the  plaintiff;  and  if,  on  such  motion,  the  court  lec^urity.""  " 
is  satisfied  that  the  surety  in  the  plaintiff's  undertaking  has  removed 
from  the  state,  or  is  not  sufficient  for  the  amount  of  the  undertaking,  it 
may  vacate  the  order  of  attachment,  and  direct  restitution  of  any  prop- 
erty taken  under  it,  unless,  in  a  reasonable  time,  to  be  fixed  by  the 
court,  sufficient  security  be  given  by  the  plaintiff.     [51  v.  57,  §  227.] 

\  6555.     See  Litbntan  v.  Ashbaker,  36  O.  S.  M;  and  Clost  v.  Sinclair,  in  note  to  J  5441. 
\  5558.     See  notes  to  \i  5441-,'W6. 


8.  A  C.  1010. 
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m /,  Z>/7;.  6,  a.  2.  GENERAL  PROVISIONS.  §§  5562-6563e. 

Motion  to  dis-  Sec.  5562.     The  defendant  may,  at  any  time  before  judgment, 

me"r  attac  -       ^^^^^  reasonable  notice  to  the  plaintiff,  move  to  discharge  an  attach- 
S  AC  lou  ment,  as  to  the  whole  or  any  of  the  property  attached;  and  the  motion 

may  be  heard  and  decided  by  the  court  at  any  term  or  regular  session 
See  I  6522.  thereof,  or  it  may  be  made,  heard,  and  decided  by  any  judge  thereof 

in  vacation.     [54  v.  29,  §  228.] 
Evidence  on  Sec.  5563.     When  the  motion  is  made  upon  affidavits  on  the  part 

"!,°"|e.'° '"*'       °{  ^^^  defendant,  or  papers  and  evidence  in  the  case,  but  not  other- 
wise, the  plaintiff  may  oppose'  the  same  by  affidavits  or  other  evidence, 
8. 4  c.  ion.         in  addition  to  the  evidence  on  which  the  order  of  attachment  was  made. 

[51  V.  57,  §  229.] 
Petition  may  be         ^^'-'   5563'J.     A  party  to  a  suit  affected  by  an  ord.-r  dlschuirging 
fticd  to  reverse     Of  Tcfusing  to  discharge  an  order  of  attachment,  may  lilc  a  j>etition  in 
dis^argilig'^a"     crror  to  rcverse,  vacate,  or  modify  the  same,  as  in  other  cases;  and 
tnchment.  ^jie  original  action  shall  proceed  to  trial  and  judgment  in  every  respect, 

as   though   no    petition  in  error   had  been  prosecuted.     [AfarcA  i8, 
1880:  77  V.  69.] 
Filing  of  petition        Sec.  55636.     When  an  order  discharging  an  order  of  attachment 
orderdisciiarging'  '^  made,  and  a  party  affected  thereby  excepts  thereto,  the  court  or 
judge  shall  fix  the  number  of  days,  not  to  exceed  thirty,  in  which  such 
party  may  file  his  petition  in  error,  and  during  which  it  shall  be  filed, 
and  the  attached  property  held  by  the  sheriff  or  other  officer ;   the 
Undertaking.        party  who  filcs  the  petition  in  error  shall  give  an  undertaking  to  the  ad- 
verse party,  with  surety  'to  be  approved  by  the  clerk  of  the  circuit 
court,  in  double  the  amount  of  the  appraised  value  of  the  property  at- 
tached, conditioned  to  pay  such  adverse  patty  all  damages  sustained 
by  him  in  consequence  of  the  filing  of  the  same,  in  the  event  of  the 
discharge  of  the  order  of  attachment  by  the  court  in  which  the  petition 
in  error  is  filed,  because  the  same  was  wrongfully  obtained;  and  when 
such  petition  in  error  is  filed,  and  an  undertaking  given,  the  sheriff,  or 
other  officer,  shall  continue  to  hold  the  property  attached,  subject  to 
the  further  order  of  the  court.     \^Februar)'  3,  1887  :  84  v.  13.] 
Administrator  or       Sec.  5663c.     If  z.  party  who  cxccpts  to  an  order  discharging  or 
executor  may  file  refusing  to  discharge  an  order  of  attachment  die  within  the  time  lim- 
petition.  .^^j  j.^^  filing  his  petition  in  error,  the  administrator  or  executor  of 

such  deceased  party  may,  at  any  time  within  thirty  days  after  his 
appointment  and  qualification,  file  his  petition  in  error,  and  thereby 
become  a  party  to  the  action,  and  shall  not  be  required  to  give  the 
undertaking  required  by  the  preceding  section ;  but  no  such  petition  in 
error  shall  be  filed  by  an  executor  or  administrator  after  one  year  from 
the  time  such  order  is  made.     \March  18,  1880:  77  v.  70.] 

i  5562.  An  order  of  the  court  of  common  pleas,  discharging  an  attachment  against  a  resident 
as  to  the  whole  of  the  property  attached,  is  an  order  affectine  a  substantial  right  made  in  a 
special  proceeding,  which  may  be  reversed  pending  the  action  in  which  the  order  of  attachment 
was  made.     H-'atson  v.  SutlivaHt  5  O.  S.  42.  ...  , 

It  is  not  competent  for  a  defendant  in  attachment  to  move  the  court  to  dismiss  the  attachment 
on  the  ground  that  the  property  attached  does  not  belong  to  him;  and  it  is  error  for  a  court  or 
judge  at  chambers  to  sustam  such  motion.     Langdon  v.  ConkUn,  10  O.  S.  439. 

An  attachment  will  not  be  discharged  on  the  ground  that  it  appears  from  the  answer  of  the 
garnishee  that  he  is  not  indebted,  and  has  no  property  in  his  possession  belonging  to  the  defend- 
ant.    RaitroadCo.v.  Peoples, ■i\0.'n.flSl.  ■  ,  ~.     ■    ■    ■ 

On  the  hearing  of  a  motion  to  discharge  an  attachment  issued  on  an  insufficient  affidavit,  it  is 
not  competent  for  the  pjaintilf.  in  the  absence  of  leave  to  amend,  or  a  motion  for  such  leave,  to 
supplement  the  affidavit,  or  validate  his  proceedings,  by  new  affidavits  showing  the  existence  of 
fraud  in  fact;  and  affidavits  introduced  and  used  on  such  hearing  can  not  be  used  on  error, 
unless  made  a  part  of  the  record  by  a  bill  of  exceptions.     Gamer  v.  White,  23  O.  S.  192. 

The  proper  mode  for  the  defendant  to  meet  the  charge  made  in  an  affidavit  for  attachment  is 
by  motion.    Harrison  v.  King,  9  O.  S.  388. 

J  5563.    See  notes  to  section  6523. 
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OHAPTER  3. 


ATTACHMENT   BEFORE   DEBT   DUE. 


Section 

.VlG-t.  Grounds  of  attachment  before  debt  is  due. 
K)ic&.  Who  to  grant  same,  and  the  affidavit. 
5566.  Action  to  be  dismissed  if  attachment  be 

refused. 
•^567.  Order  must  specify  amount. 


Section 

5968.  Bond  to  be  executed  before  order  issues. 

5569.  Action  to  be  continued  until  the  claim  is 

due. 

5570.  How  far  provisions  of  preceding  *  l.aptcr 

govern  proceedings  under  liiis. 


debt  is  due. 


Sbb  I  6515. 


8.  *  C.  1011. 


Who  to  grant 
inie,  and  the 

\\\  ivit. 


Sec.  5664.     A  creditor  may  bring  an  action  on  his  claim  before  it  oroandsofat- 
is  due,  and  have  an  attachment  against  the  property  of  the  debtor —      t«i>ment  before 

1.  When  a  debtor  has  sold,  conveyed,  or  otherwise  disposed  of 
his  property,  with  the  fraudulent  intent  to  cheat  or  defraud  his  cred- 
itors, or  to  hinder  or  delay  them  in  the  collection  of  their  debts;  or, 

2.  Is  about  to  make  such  sale,  conveyance,  or  disposition  of  his 
property,  with  such  fraudulent  intent;  or, 

3.  Is  about  to  remove  his  property,  or  a  material  part  thereof,  with 
the  intent,  or  to  the  effect,  of  cheating  or  defrauding  his  creditors,  or 
of  hindering  or  delaying  them  in  the  collection  of  their  debts.  [51  v. 
57.  §  230-] 

Sec.  5565.  The  attachment  authorized  by  the  last  section  may  be 
granted  by  the  court  in  which  the  action  is  brought,  or  by  a  judge 
thereof;  but  before  such  action  shall  be  brought,  or  such  attachment 
granted,  the  plaintiff,  or  his  agent  or  attorney,  shall  make  an  oath,  in 
writing,  showing  the  nature  and  amount  of  the  plaintiff's  claim,  that  it 
is  just,  when  it  will  become  due,  and  the  existence  of  any  one  of  the  :i.  40.1011. 
grounds  for  attachment  enumerated  in  the  last  preceding  section.  [51 
V.  57,  §  23 1 J 

Sec.  5566.  If  the  court  or  judge  refuse  to  grant  an  order  of  attach-  Action  to  bedn- 
ment,  the  action  shall  be  dismissed,  but  without  prejudice  to  a  future  missed  if  attach- 
action;  and  in  all  such  actions  application  for  an  attachment  must  be  """ 
made. 

Sec. 
ment  shall  specify  the  amount  for  which  it  is  allowed,  not  exceeding  a  »pecifyamount 
sum  sufficient  to  satisfy  the  plaintiff's  claim  and  the  probable  costs  of 
the  action,     hi  v.  57,  §  233.] 

Sec.  5568.     The  order  of  attachment,  as  granted  by  the  court  or  Bond  to  be  exe- 
judge,  shall  not  be  issued  by  the  clerk  until  there  is  executed  in  his  "deriMUM* 
office  such  undertaking  on  the  part  of  the  plaintiff  as  is  directed  by 
^z^AOTi  fifty-five  hundred  and  twenty-three.     [51  v.  57,  §  234.]  8.*C.ioi2. 

Sec.  5569,     The  plaintiff  in  such  action  shall  not  have  judgment  Action  to  be  con- 
on  his  claim  before  it  becomes  due;  and  the  proceedings  on  attachment  ''">'«4  """'  ""e 

_  ,  ,',.,1  r  a  -I  claim  IS  due. 

may  be  conducted  without  delay.     [51  v.  57,  §  235.]  8.*c.ioi2. 

Sec  5570.     Proceedings  authorized  by  the  next  preceding  chapter  How  far  pro- 
shall  govern  attachments  under  this  chapter,  so  far  as  the  same  are  ci^fng  chapt'er 

applicable.       [54  v.  29,   ^  236.]  povem  proceed- 


[51  V.  57,  §  232.] 
5567.     The  order  of  the  court  or  judge  granting  the  attach-  order 


8.  A  C.  1011. 


8.  A  G.  1018. 


ings  under  this. 
8.  *  C.  1012. 


\  5-365.  Upon  application  for  an  order  of  attachment  under  this  section,  good  practice  requires 
that  the  affidavit  should  set  forth  the  facts  and  circuimtances.  and  not  merely  the  words  of  Ihe 
statute ;  yet.  ii  a  judge  or  court  think  proper  to  act  upon  an  affidavit  stating  the  ground  fur 
an  attachment  subit.iEitially  In  the  langu.igc  of  the  statute,  it  is  a  matter  of  form  and  practice 
not  affecting  any  substantial  visht  of  the  defendant,  and  not  .a  proper  cause  for  reversal  upon  a 
petition  in  error;  un^i  upon  a  like  principle  would  stand  any  variation  from  the  language  of  the 
sutute  which  did  not  affect  the  suhstance  of  the  particular  ground  upon  which  the  order  of 
attachment  was  granted.     Harrison  v.  King,  9  O.  S.  3*i8. 

i  5570.  It  is  error  for  the  court  of  common  pleas  to  discharge  an  attachment  which  had  b«c« 
allowed  by  the  proper  judj^e,  in  an  action  by  sureties  to  obtain  indemnity,  on  the  ground  of  C^ 
iasufficiency  of  the  affidavit.     Cans  v.  Thompson,  11  O.  S.  579. 
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INJUNCTIONS. 


5571-5572. 


CHAPTER  4. 


INJUNCTIONS. 


Iigunctioa 
defined. 


&  A  C.  1012. 

Causes  for  an 
u^  unction. 
See  Sup. 


be*  Appendix. 


8m  Appeadlx. 


Section 

5671.  Injunction  defined. 

5672.  Causes  for  injunction. 

5573.  When  and  by  whom  granted. 

5574.  Notice  of  application. 

5575.  When  notice  required. 

5576.  Bond  required. 

5677.  The  order,  and  its  service. 

5678.  Service    of    injunction    allowed 

litigation. 
5579.  When  injunction  operates. 


Section 

55S0.  Second  application  for  injunction. 
5581.  How  injunction  .or  restraining  order  en- 
forced, and  disobedience  punished. 
6582.  Party  enjoined    may  apply  for    furthei 
security. 

I  5583.  Aflidavits  on  hearing  of  api>lication. 
5584.  Motion 'to  vacate  or  modify  injunction, 
during  I  55H5.  Affidavits  on  motion. 

I  55)56.  Defendant  may  obtain  injunction. 


Sec.  5571.  The  injunction  provided  by  this  title  is  a  command  to 
refrain  from  a  particular  act;  it  maybe  the  final  judgment  in  an  action, 
or  may  be  allowed  as  a  provisional  remedy;  and  when  so  allowed,  it 
shall  be  by  order.     [51  v.  57,  §  237.] 

Sec  5572.  When  it  appears  by  the  petition  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part  thereof, 


?  5571.  An  injunction  may  be  allowed  in  a  case  pending  in  a  district  court  on  appeal.  The 
injunction  may  be  the  very  object  of  the  suit — the  final  decree  sought— and  so  a  provisional 
injunction,  during  the  pendency  of  the  suit,  may  be  necessary  for  the  purposes  of  justice.  The 
power  to  allow  these  is  a  part  of  the  appellate  jurisdiction,  the  grant  of  wnich  is  authorized  by 
the  constitution.     Keni  v.  Makaffi\  2  O.  S.  498. 


%  5572.     A  court  of  equity  may 


enjoin  a  sale  of  land  upon  execution,  when  such  sale 


d  its  only  consequence  would  be  to  embarrass  the 
uUz,  2  O.  471 ;  Norton  v.  Beaver,  5  O.  178;  and  see 


will  not  confer  a  title  on  the  purcnaser,  and 
title  of  the  plaintiff.     Bank  of  U.  S.  v.  Sc^ 
6  O.  48. 

An  injunction  may  be  allowed  to  restrain  a  sale  of  real  estate,  for  a  city  asvessmenl  of  a  tax  to 
in>prove  a  street,  upon  the  ground  that  the  proceeding  is  illegal  and  void,  but  nevertheless  under 
legal  color,  and  would  therefore  cast  a  cloud  upon  the  title.  Bamet  v.  Cincinnati,  3  O.  78; 
Culhertson  v.  Cincinnati,  16  O.  574;  IS  O.  318.  But  see  U,  2264,  5fi4fi;  AfcCo^-  v.  Ckiiiicotke,  3 
O.  .^70;  Armstrong  w.  Cincinnati,  5  0  223;  Jonas  v.  Cincinnati,  18  O.  :>IS;  Steesev.  Oviatt^2A 
O.  S.  248;  Stephan  v,  Daniels,  27  O.  S.  5:t:{. 

A  bill  to  obtain  a  perpetual  injunction  against  collecting  a  tax  upon  mercantile  capital  assessed 
in  the  ordinary  way,  and  unaccompanied  by  any  circumstance  of  peculiar  injury,  can  not  be  sus- 
tained, even  if  the  law  authorizing  the  tax  be  unconstitutional.  McCoy  v.  Chtliicetht^Z  O.  87<K 
But  see  act  of  1856  (4  Cukwbn.  2819;  g  5&48J. 

And  see  Afaktmscn  v.  Kaufman,  3o  O.  S.  445:  Bartholopnew  v.  Lutheran  CongregatioMy  36 
O.  S.  667 ;  Croll  v.  Franklin,  36  O.  S.  316 :  Wagner  v.  Railway  Co  ,  38  O.  S.  82 ;  Railway  Co. 
V.  Lawrence,  38  O.  S.  41.       . 

Where  commissioners,  acting  under  color  of  law,  are  proceeding  to  make,  illegally  and  without 
authority,  a  permanent  appropriation  of  the  land  of  an  individual,  to  a  purpose  connected  witn 
an  internal  improvement,  they  may  be  restrained  by  injunction.  It  is  no  answer  to  say  that  the 
land,  independent  of  the  use  to  which  it  is  to  be  put  in  making  the  improvement,  would  be  of 
little  value,  and  that  the  injury  will  be  trivial.  Mc Arthur  v.  Kelly,  5  O.  13^162.  And  see  17  O. 
310;  12  O.  S.  635-642. 

An  injunction  prohibits  the  doing  of  something  which  would  injure  or  endanger  the  rights  of 
the  plaintiff.  If  there  be  evidence  that  the  defendant  intends  to  commit  the  wrong,  and  that  he 
has  the  power  to  do  it,  the  writ  may  be  allowed  to  prevent  its  commencement,  as  well  as  after  its 
commencement  to  stop  its  progress;  and  there  are  many  cases  in  which,  if  the  court  could  not 
issue  the  writ  until  the  wrong  was  commenced,  it  would  be  of  no  avail,  as  to  prevent  the  a^^sign- 
ment  of  a  note,  opening  of  a  mill  dam.  or  taking  down  a  house.  On  proof  of  the  defendants 
threatening  to  do  the  wrong,  when  it  appears  they  have  the  power,  the  court  should  issue  the 
writ.     lb. 

In  a  proper  case,  the  court  may  restrain  from  the  commission  of  irreparable  injury  to  public 
property.  Suits  to  prevent  the  infraction  of  rights  purely  public,  are  generally  commenced  and 
conducted  in  the  name  of  the  state,  or  the  officer  intrusted  witn  the  conduct  of  public  suits. 
Where  the  rights  of  smaller  communities  are  infracted  or  threatened,  cases  have  been  prosecuted 
in  the  name  of  the  smaller  community.  But  a  supervisor  of  highways  has  no  authority  as  auch 
to  commence  and  conduct  prosecutions  of  this  kind  in  hts  own  name,  and  can  not  have  an 
injunction  to  prevent  the  obstruction  of  a  public  road.     Putnam  v.  Valentine^  5  O.  187. 

An  injunction  will  not  be  granted  to  restrain  a  mere  trespass  on  land.  In  ordinary  cases,  the 
damages  to  be  assessed  by  a  jury  will  be  adequate  for  a  check  and  a  recompense.  When  the 
trespass  amounts  to  waste,  going  to  the  destruction  of  the  estate,  and  producing  an  injury  tor 
which  pecuniary  compensation  can  not  well  be  made,  the  court  may  interfere.  Ross  v.  Page^  6 
O.  166. 

An  injunction  will  be  granted  to  prevent  the  abuse  of  their  powers  by  corporations  to  the 
injury  of  others.  They  are  not  to  be  prevented  from  doing  anything  necessary  to  the  prosecu- 
tion of  their  undertakings,  but  are  not  to  prosecute  them  so  as  to  do  unnecessary  injury  to 
ethers.  The  cases  which  justify  the  interference  of  a  court  of  chancery  should  oe  those  of 
clear,  incontestable,  well-denned  right.  When  acts  requiring  judgment,  science,  and  professional 
skill,  are  confided  to  the  direction  of  the  officers  of  a  corporation,  the  exercise  of  that  discretion 
will  not  be  lightly  disturbed.  Walker  v.  Mad  River,  etc.,  R.  Co.^  8  O.  88.  And  see  4  C 
253-286. 

To  enjoin  a  judgment  at  law,  on  the  ground  of  illegal  interest,  the  petitton  is  defective  unless 
it  shows  a  tender  of  the  amount  equitably  due.     Sheiton  v.  Gill,  11  O.  417.     See  13  O.  107;  6  O. 
S.  262. 
An  injunction  will  be  allowed  against  the  collection  of  negotiable  notes,  given  for  a  void  patent 
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consists  in  restraining  the  commission  or  continuance   of  some   act,  , 

the  commission  or  continuance  of  which,  during  the  litigation,  would 

produce  great  or  irreparable  injury  to  the  plaintiff,  or  when,  during  the 

litigation,  it  appears  that  the  defendant  is   doing,  or  threatens  or  is 

right,  outstanding  in  the  hands  of  the  vendors  of  the  patent  right.  Darst  v.  Brockwajft  U 
O,  4fi2. 

The  power  to  Rrant  writs  of  injunction  is  one  of  the  extraordinary  powers  of  a  court  of  equity, 
and  should  only  be  exercised,  in  cases  where  a  great  and  important  public  work  is  to  be  restrained 
or  suspended,  to  prevent  injuries  which  would  otherwise  be  irreparable,  or  when  the  magnitude 
of  the  injury  to  be  dreaded  is  so  great,  and  the  risk  so  imminent,  that  no  prudent  person  would 
think  of  incurring  it.     Strtvartr.  LittU  Miami  R,  Co.,  14  O.  353-358. 

Nor  in  such  case  should  the  court  interfere  where  the  plaintifiTs  right  is  doubtful,  or  where 
an  action  at  law,  or  in  equity,  prosecuted  in  the  ordinary  mode*  wiirafford  adequate  redress. 

n. 

An  injunction  should  not  be  granted  by  the  court  of  common  pleas  to  restrain  a  sale  of  land. 
under  an  execution  from  the  district  court  upon  a  decree  for  alimony,  where  the  grounds  alleged 
are  a  discharge  of  the  decree,  irregularity  in  issuing  the  execution,  etc.,  all  looking  toward  an 
exemption  from  the  effect  of  the  execution.  The  proper  remedy  is  an  application  to  the  district 
court  on  the  return  of  the  execution      Sample  v.  RosXt  16  O.  419. 

A  court  of  equity  will  not  interfere  to  prevent  a  mere  trespass.  Where  adequate  compensa- 
tion can  be  had  in  an  action  at  law,  there  is  no  ground  to  justify  the  interposition  of  a  court 
of  equity.  Where  the  injury  threatened  would  oe  irreparable,  or  where,  from  some  pecullat 
circumstances  connected  with  the  parties,  or  the  transaction,  complete  redres.<t  can  not  be  bad  at 
law,  a  court  of  equity  is  warranted  in  assuming  jurisdiction.  Mechanics'  and  Traders'  Bank  r. 
DeMt,  1  O.  S.  591. 

Equity  will  interfere  to  prevent  the  invasion  of  a  statutory  or  corporate  right  or  franchise, 
conferred  upon  an  individual  or  corporation,  against  a  party  attempting  to  usurp  the  right,  or 
exercise  the  franchise  ;  but  not  to  prevent  a  trespass  against  the  property  of  the  individual  or 
corporation  which  may  be  compensated  in  damages,  and  which  does  not  involve  an  attempt  to 
exercise  the  right  or  franchise  against  the  exclusive  grant  of  the  statute  or  charter.     Ih. 

A  distraint  by  a  treasurer  against  the  money  and  property  of  an  incorporated  bank,  for  taxes 
assessed  against  it  under  the  act  of  1851,  can  not  be  enjoined  in  equity.  If  the  act  be  unconsti- 
tutional, the  treasurer  is  a  trespasser,  and  liable  in  damage.s  to  be  ascertained  in  a  court  of  law  ; 
and  there  is  no  principle  upon  which  the  interposition  of  an  injunction,  in  such  case,  could  be 
HiainUined.     lb.     But  see  act  of  1856,  4  Curwen.  2819,  I  584». 

A  party  owning  lands  entered  into  an  agreement  witn  a  railroad  company  by  which  it  was 
allowed  to  enter  on  the  lands  and  construct  the  track  of  its  road.  It  was  to  pay  for  the  use  of 
the  land,  updn  the  estimate  to  be  made  by  persons  selected,  within  sixty  days  after  such  esti- 
mate. The  agreement  provided  that  if  payment  was  not  made,  the  interest  which  it  gave,  and 
the  fixtures  and  works  constructed,  should  become  the  property  of  the  party,  as  if  the  agree* 
ment  had  not  been  made,  and  "said  company  had,  without  authority,  and  in  its  own  wrong, 
entered  upon  said  land  and  made  said  road  through  the  same."  The  estimate  having  been  made, 
and  the  payment  not  made  within  the  time,  an  injunction  was  asked  to  restrain  the  company 
from  using  the  land  for  its  railroad  track  :  Held,  that  an  injunction  was  properly  refused,  and 
that  the  party  should  be  left  to  pursue  the  ordinary  legal  remedies.  Cos  v.  Columbus,  etc.,  R. 
Co.  10  O.  S.  372. 

Where  a  party  volnniapily  allfws,  for  a  stipulated  conslderntinn.  such  use  of  his  property,  he 
can  not,  by  agreement,  secure  a  right  to  such  an  extr.nordin.'\ry  remedy  as  an  injunction.  The 
insertion  in  the  agreement  of  a  stipulation,  that  in  the  event  of  its  non-fuifillment.  the  party  thue 

usin^  the  property  is  to  be  regarded  as  using  it  wrongfully  and  without  authority,  can  not  mafca 

the  Kict  so,  in  view  of  such  a  remedy.     It  is  rather  in  the  nature  of  a  forfeiture,  which  a  partv 

can  not  come  into  a  court  of  equity  to  enforce  by  injunction.     /£>. 
There  are  cases  in  which  a  court  of  equity  will  control  the   personal  conduct  of  a  party  by 

injunction,  and  thus  indirectly  compel  him  to  render  a  persona)  service,  or  to  do  some  personal 

act.     This  is  where  there  is  a  contract  to  render  personal  service  for  one  person,  or  to  do  a  per* 

sonal  act  for  the  benefit  of  one  person,  and  at  the  same  time  a  contract  not  to  do  some  act  which 

would  defeat  the  object  intended  by  the  parties,     /'or/  ClinUn,etc.,  R.  Co.  v.  Cleveland,  etc.^ 

R.  Co.  13  O.  S.  644. 
Where  county  commissioners,  acting  ostensibly  under  the  act  of  1869,  in  relation  to  ditches, 

have  established  and  constructed  a  ditch,  and,  to  pay  for  the  same,  have  levied  an  assessment 

on  the  lands  of  persons  benefited  thereby, it  was  held,  that  where  a  party  on  whose  land  such  ditch 

has  been,  wholly  or  in  part,  constructed,  has  stood  by  and  failed  to  resort  to  any  remedy,  legal 

or  equitable,  until  after  the  ditch  was  made,  a  court  of  equity  will  not  interfere  by  injunction  to 

prevent  the  collection  of  such  assessments,  even  if  it  be  assumed  that  the  proceedings  of  the 

commissioners  have  so  far  failed  to  conform  to  the  provisions  of  the  statute  as  to  render  them 

wholly  illegal  and  void  in  law.     Kellogg  v.  Ely^  15  O.  S.  64. 
It  is  not  for  every  threatened  violation  of  the  legal  rights  of  a  party  that  a  court  of  equity  will 

interfere  with  its  preventive  remedy  by  injunction,  even  in  cases  where  that  remedy  would  be 

efficient.     lb.     And  see  6  O.  S.  119. 
Where  a  tax  upon  shares  in   national  banks  exceeds  the   rate  of  that  imposed   upon   the 

banks  of  the  state,  its  collection  will  only  be  enjoined  upon  payment  of  a  sum  which  shall  be  a 

fair  equivalent  for  the  tax  on  state  banks.     Fraser  v.  Stebem,  16  O.  S.  614. 
An  injunction  may  be  allowed  restraining  the  removal  and  sale  on  execution  of  portions  of  the 

mortgaged  property  of  a  railroad  company,  on  the  application  of  the  mortgagees,   when  the 

whole  of  the  property  mortgaged  is  admitted  to  be  inadequate  security  for  the  payment  of  the 

mortgage  debts.     Lane  v.  Baugkman^  17  O.  S.  642. 
Although  there  may  be  such  errors  in  a  proceeding  to  locate  a  ditch  as  are  fatal  to  its  validity,  \ 

yet  under  the  act  of  1864  {61  v.  57)  the  court   should  not  enjoin  the  proceeding,  but  leave  the  t 

mjurcd  party  to  pursue  the  remedies  provided  in  the  act.     Miller  v.  Graham,  17  O.  S.  1 ;  Peck 

V.  ii''atros,  30  O.  S.  690. 
Where  the  sheriff  has  possession  of  goods  and  chattels  under  a  levy,  on  execution  issued  on  a 

void  judgment,  and  afterwards  levies,  subject  to  his  former  levy,  an  attachment  in  favor  of  other  ' 

creditors,  on   the  same  property,  and  threatens  to  proceed,  under  direction  of  the  plaintiff  in 

execution,  to  sell  the  same  for  the  purpose  of  applying  the  proceeds  upon   the  execution,  the 

plaintiffs  in  attachment^ay,  by  injunction,  restrain  the  sale.     lVood\.  Stanberry,  21  O.  S.  142. 
Where,  on  dissolution,  the  retiring  partner  sold  to  the  other  partner  the  real  and  personal  prop-  / 

erty  of  the  firm,  without  mention  of  the  good  will,  neither  can  use  the  old  firm  name  so  as  to  give  f:J 
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about  to  do,  or  is  procuring  or  suffering  to  be  done,  some  act  in  viola- 
tion of  the  plaintiff*s  rights,  respecting  the  subject  of  the  action;  and 
tending  to  render  the  judgment  ineffectual,  a  temporary  order  may  be 

third  persons  cause  to  believe  that  th<^  relirinc;  partner  is  still  associated  therein,  if  such  belief  be 
tfijurious  to  him  in  his  business;  and,  on  application  of  the  retiring  partner,  the  use  of  the  firm 
name  will  be  enjoined.     McGowan  v.  McCowan,  22  O.  S.  370. 

Relief  in  equity,  by  restraining  the  appropriation  of  private  property  for  a  public  road,  under 
the  act  of  1853  i51  v.  303),  amended  in  1850  (53  v.  119i,  will  not  be  granted  on  the  ground  that 
compensation  therefor  has  not  been  paid  to  the  owner  in  money,  in  a  case  where  the  owner, 
having  actual  rotice  of  the  proceedings  in  which  the  property  is  sought  to  be  taken,  and  of  the 
time  and  place  of  the  view,  neglected  to  present  his  application  for  compensation,  in  writing,  to 
the  viewers,  and  where  it  is  not  shown  that  the  default  was  occasioned  by  inevitable  casualty,  or 
by  other  circumstances  against  which  reasonable  precaution  could  not  have  provided.  Reckntf- 
V.   Warner,  22  O.  S.  275. 

The  owner  of  land  who  stands  by  and  without  objection  permits  a  railroad  to  be  constructed 
thereon,  is  estopped  to  reclaim  the  land  or  enjoin  its  use,  and  is  remitted  to  his  suit  for  com* 
pensation.     Gooain  v.  Cincinnati^  etc.,  Co.,  18  O.  S.  169. 

Where  a  railroad  company  purchased  a  majority  of  shares  in  a  canal  company,  and  elected  for 
the  canal  company  a  board  of  directors  in  the  interest  of  the  railroad  company,  and  then,  with 
the  assent  of  the  board,  appropriated  the  canal,  paying  therefor  a  sum  far  below  its  value  : — 
Held,  that  the  stockholders  and  creditors  of  the  canal  company  could  not,  after  the  road  had 
been  completed,  reclaim  the  property  or  enjoin  its  use,  but  might  compel  the  railroad  company 
to  account  for  the  full  value  of  trie  canal.     lb. 

The  entire  obstruction  of  a  navigable  river,  where  it  is  used  by  the  public,  is  a  public  nuisance ; 
and  where  such  nuisance  works  a  private  injury,  the  party  injured  may  restrain  its  continuance 
by  injunction.     Hickok  v.  Ifinc.  23  O.  S.  523. 

The  landings  and  warehouses  of  individuals  on  the  bank  of  such  river,  and  in  connection 
therewith,  are  such  private  property  as  may  be  irreparably  injured  by  the  destruction  of  the 
navigability  of  the  river  to  such  landings  and  warehouses.     lb. 

Where  the  county  commissioners,  under  the  acts  authorizing  them  to  construct  roads  and 
assess  the  cost  on  tlie  benefited  lands,  had,  after  confirmation  of  the  report  of  the  apportion- 
ment committee,  ordered  additional  lands  to  be  assessed,  and  caused  such  assessment  to  be 
placed  on  the  duplicate  for  collection,  the  several  parties  whose  lands  were  thus  illegally  charged 
might  properly  join  in  an  action  to  restrain  the  collection  of  the  assessment.  Glenn  v.  Waddelt 
23  (>.  S.  605. 

Where  it  appears,  in  an  action  to  enjoin  the  collection  of  a  tax  irregularly  assessed  to  pay  the 
expense  of  a  road  improvement,  that  the  land<i  assessed  were  benefited  by  the  improvement, 
and  ought  to  have  been  assessed,  and  that  the  assessment  made  was  equitable  and  just,  an 
injunction  will  not  be  granted.     65  v.  IMI  ;  Burgctt  v.  Norris,  25  O.  S.  308. 

A  citizen  of  this  state  may  be  enjoined  from  prosecuting  an  attachment  in  another  state^ 
against  a  citizen  of  this  state,  to  subject  to  the  p.iynicnt  of  his  claim  the  earnings  of  the  debtor, 
which,  by  the  laws  of  this  state,  are  exempt  from  being  applied  to  the  payment  of  such  claim. 
Snook  V.   SH'fzrr,  'IT*  O.  S.  5Ifi. 

A  stipulation  in  a  deed  of  conveyance  whereby  the  grantee,  in  part  consideration  for  the  con- 
veyance, aurees  for  himself,  his  heirs  and  assigns,  that  the  premises  conveyed  shall  not  be  used 
or  occupieu  as  a  hotel  so  long  as  other  property  owned  by  tne  grantor  shall  be  used  for  that  pur< 
pose,  binds  both  the  grantee  and  all  claiming  under  him,  and  may  be  enforced  by  injunction. 
Stinet  V.  Dorman,  25  O.  S.  580. 

The  more  appropriate  remedy,  where  an  execution  has  been  erroneously  issued,  is  by  applica- 
tion to  the  court  from  which  it  issued,  to  set  it  aside;  but  where  it  has  been  sent  to  another 
county,  and  suit  has  been  brought  to  enjoin  its  enforcement,  to  which  suit  the  execution  cred- 
itor appears  and  answers  to  the  merits,  making  no  objection  to  the  jurisdiction  or  mode  of  pro- 
ceeding, relief  may  be  granted  by  injunction.     Miller  v.  Longa^re,  26  O.  S.  291. 

An  assessment  made  upon  land  for  the  construction  of  a  levee,  under  the  act  of  1RG9  [f^H  v. 
78),  is  unconstitutional,  and  its  collection  may  be  enjoined  at  the  suit  of  the  owner  of  the  land. 
Wright  v.   Thomas,  26  O.  S.  346. 

Where  the  owner  of  such  land  held  it  as  executor  and  trustee,  and  the  levee  so  constructed 
passed  near  to,  but  did  not  touch  the  land,  and  he  had  knowledge  of  the  construction  of  the 
ditch,  and  that  the  land  was  to  be  assessed  therefor:  Held,  that  his  right  to  enjoin  the  collec* 
tion  of  the  assessment  was  not  barred  by  delaying  his  action  until  the  work  was  completed.  lb. 
But  sec  Quinlan  v.  Myers,  2V  O.  S.  500.     See  also  State  v.  Mitchell,  31  O.  S.  Wl.  ^ 

In  cases  arising  under  the  road  improvement  statutes,  where  no  remedy  is  named,  and  the 
jurisdiction  of  tne  county  commissioners  is  the  question,  proceedings  in  equity  to  inquire 
into  the  jurisdictional  facts,  and  for  an  injunction,  is  a  proper  remedy.  Hays  v.Jones^  27  O.  S. 
218. 

An  application  for  injunction  in  pursuance  of  section  159  of  the  municipal  code  of  1S69,  may 
be  made  oy  the  city  solicitor  in  the  name  of  a  tax-payer  of  the  corporation,  with  his  consent, 
without  it  being  made  to  appear  that  he  had  been  requested  in  writing  by  the  tax-payer  to  do  so. 
Cincinnati  St.  H.  Co.  v.  Smith,  2y  O.  S.  2'»l. 

An  application  under  the  municipal  code  of  1860,  chapter  2,  g  20,  or  under  chapter  55  or  56  of 
the  same  act,  to  enjoin  proceedings  for  the  incorporation  or  annexation  of  territory,  the  case 
made  before  the  commissioners  cannot  he  retired  upon  its  merits,  and  an  injunction  can  not  be 
allowed  except  for  errors  or  irregularity  in  the  proceeding,  or  inaccuracy  in  the  description  of 
territory  sought  to  be  incorporated  or  annexed.     Hulberts.  Masouj  29  O.  S.  502. 

Such  application  is  not  in  the  nature  of  a  hill  in  equity,  or  of  a  civil  action,  but  of  a  proceeding 
in  error,  and  no  appeal  lies  to  the  district  court  from  the  judgment  of  the  court  or  judge  allow- 
ing or  refusinjf  the  injunction.      //'. 

Where  suit  is  brought  to  restrain  the  defendant  from  obstructing  and  from  continuing  obstruc- 
tions already  placed  upon  an  alleged  road,  in  which  the  plaintiff  claimed  a  special  use.  and  the 
plaintiff  idso  claimed  damages  occasioned  by  such  obstruction,  the  action  is  in  the  nature  of  a 
bill  in  equity  for  injunction,  and  incidentally  for  an  account,  in  which  neither  party  can  demand 
a  trial  by  jury.     Converse  v.  t/awkins,  31  O.  S.  209. 

A  petition  in  duphcate  for  the  improvement  of  a  public  road,  under  the  act  of  1867  (64  v.  80), 
was  presented  to  the  county  commissioners.  The  duplicates  were  signed  by  different  petitioners, 
but  together  showed  the  requisite  number  of  petitioners  to  be  resident  landholders,  whose  lands 
were  reported  for  assessment  to  pay  the  expenses  of  the  improvement:*  Held,  that  the  omission 
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granted  restraining  such  act;  and  such  order  may  also  be  granted  in 

anv  case  where  it  is  specially  authorized  by  statute.     [51  v.,  57,  4$  238.]  "•  **•'*!*• 

Sf.i  .  5573.  The  injunction  may  be  granted  at  the  time  of  com-  When  and  by 
mencing  the  action,  or  at  any  time  afterward,  before  judgment,  by  the  "•'o"  ««"««<•• 
supreme  court  or  a  judge  thereof,  the  circuit  court  or  a  judge  thereof,  in 
his  circuit,  the  common  pleas  court  or  a  judge  thereof,  in  his  district,  or 
the  probate  court,  in  causes  pending  therein  ;  and  the  ])robate  judge  of  - 
the  county  may  grant  injunctions  in  actions  pending  in  either  the  court  of 
common  pleas  or  circuit  court  of  the  county,  in  the  absence  from  the 
county  of  the  respective  judges  of  such  courts,  upon  its  appearing  sat- 
isfactorily to  the  court  or  judge,  by  affidavit  of  the  plaintiff  or  his  agent, 
that  such  plaintiff  is  entitled  thereto.  When  the  injunction  has  been 
allowed,  and  during  the  pendency  of  the  action  in  the  common  pleas 
court  has  been  vacated,  either  by  a  judge  thereof  in  vacation,  or  by 
the  court  previous  to  the  trial  of  the  action,  and  an  appeal  is  taken, 
after  such  trial,  from  the  judgment  or  final  order  of  the  common  pleas 
court  to  the  circuit  court,  an  injunction  may  be  granted  at  any  time  be- 
fore judgment  or  final  order  in  the  action  in  the  circuit  court,  by  the 
circuit  court  in  which  action  is  pending,  or  a  judge  thereof,  upon  its 
appearing  satisfactorily  to  such  court  or  judge,  by  affidavit  of  such 
party  or  his  agent,  that  he  is  entitled  thereto;  and  upon  like  proof,  an 
injunction  may  also  be  allowed  by  the  supreme  court  or  the  circuit 
court,  or  by  a  judge  of  either,  as  a  temporary  remedy,  during  the  pend- 
ency of  a  case  on  error  or  appeal  in  such  courts  respectively.  \_April. 
4,  1888:  85  v.  i;i.] 

Sec.  6574.     If,  in  the  opinion  of  the  court  or  judge,  the  defendant.  Notice  of  appUc» 
or  any  party  to  the  suit,  should  be  heard  before  granting  the  injunction,  *'°"- 
a  reasonable  notice  may  be  required  to  be  given  to  such  party  of  the 
time,  place,  and  purpose  of  the  application;    and  such    party  may,  »•*•'•»<»»• 
b  the  meantime,  be  restrained.     [51  v.  57,  §  240.] 

Sec.  5576.     An  injunction  shall  not  be  granted  against  a  party  wh«n  notice  re- 
who  has  answered,  except  upon  notice;  but  such  party  may  be  restrained  qu'^d. 
until   the  decision  of  the  application  for  an  injunction.     [51  v.   57, 

§1  S*  A  C*  1016* 

241-] 

Sec.  5576.     No  injunction,  unless  otherwise  provided  by  special  Bond  required, 
statute,  shall  operate  until  the  party  obtaining  the  same  gives  an  under- 

of  the  :iuditor  to  record  one  of  the  duplicates  of  the  petition  constitutes  no  ground  for  enjoining 
tKe  prosecution  or  the  work.     Braden  v.  Commissioners^  31  O.  S.  386. 

When  an  injunction  i^  sought  on  the  ground  of  apprehended  injury  to  real  property,  facts  must 
be  stated  showing  that  the  injury  would  be  irreparable,  and  the  mere  statement  in  the  petition 
that  the  injury  will  be  irreparable  is  insufficient  on  demurrer.     Van  Wert  v.  IVehster,  31  O.  **•• 

tat. 

L'ndcr  the  act  of  1874  (71  v.  lU',  rebting  to  ditches,  where  the  trustees  find  that  the  notice  to 
parttcs  interested,  as  required  by  section  three,  was  "  duly  and  lejjnily  piven."  it  is  no  ground 
Ibr  rnjoininK  the  construction  of  the  ditch  that  the  facts  upon  which  such  finding  was  made  do    ■ 
not  appear  in  their  record.     ifCeys  v.  W-/V//Viwi^«,  :sl  O.  S.  .561. 

A  landowner  whose  claim  for  damages  in  tht  location  of  a  township  road  was  disallowed  by 
the  viewers,  is  not  entitled  to  an  injunctic.n  .igainst  the  petitioner,  who  is  proceeding  with  an 
order  to  open  the  road,  on  the  ground  that  the  proceedings  are  erroneous.  Frevert  v.  Finfroek^ 
Jl  O.  S.  ftil 

S  357:1      Under  the  constituli^n  of  l.iis  state   the  sencr.il  assembly  can  not  confer  on  a  judge  _       .      ,    ji 
of  the  supreme  court  jurisdiction  at  chambers  to  grunt  or  dissolve  an   injunction  pending  in  ""■  »PP«"«ix. 
another  court.     PitUburgk,  etc.,  Ji.  Co.  v.  //urd,  17  O.  S.  IM;  AVa/  v.  Makaffy,  2  O.  S.  498; 
H'keeUr  v.  Lynn,  8  O.  S.  393.     And  ree  CrM  v.  Franklin,  Veoman  v.  LasUy,  36  O.  S.  316,  410  ; 
DieU  ».  Friesler,  Ti  O.  S.  47S;   Wagner  v.  Railway  Co.,  38  O.  S.  Si. 

1 5576.     It  is  not  necessary  on  the  dissolution  of  an  injunction  and  dismissal  of  the  bill,  where 
the  inianction  did  not  operate  to  stay  execution  upon  a  former  decree  or  judgment,  to  sue  out    _^  i__.-a|- 
eiecution  aesun^t  'he  plaitttifr,  before  a  tuit  can   be  sustained  on  the  bond  against  the  sureties.    '>">  *«»■<"».   . 
Kent  V.  Bierct,  6  O.  336.    See,  however,  Seymour  v.  King,  11  O.  342 ;  Uillyer  v.  Richards,  13 

The  court  in  continuing  an  injunction  may  require  additional  or  new  security  to  be  given,  or  a 
new  bond  with  new  and  enlarged  conditions ;  and  so  the  court  may  order  the  new  bond  to  be 
eireti  in  the  place  of  and  as  a  substitute  for  the  former  bond,  which  may  be  thereby  discharged 
without  the  consent  of  the  obligee.  But  if  such  order  be  not  substantially  complied  with,  as 
where  by  mistake  of  the  clerk  the  new  bondls  conditioned  merely  for  the  payment  of  the  costs, 
the  former  bond  U  not  discharged.     /*.    S.  C.  7  O.  2  pt.  209.    And  see  I  5582.  . 

Where  a  stranger  to  the  suit,  in  which  the  judgment  has  been  rendered,  files  a  bill  to  restrain 
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taking,  executed  by  sufficient  surety,  to  be  approved  by  the  clerk  of  the 
court  granting  the  injunction,  in  an  amount  to  be  fixed  by  the  court  or 
judge  allowing  the  same,  to  secure  to  the  party  enjoined  the  damages 
he  may  sustain  if  it  be  finally  decided  that  the  injunction  ought  not  to 
have  been  granted.     [51  v.  57,  §  242.] 

Sec.  5577.  The  order  of  injunction  shall  be  addressed  to  the  party 
enjoined,  shall  state  the  injunction,  and  shall  be  issued  by  the  clerk ; 
when  the  injunction  is  allowed  at  the  commencement  of  the  action,  the 
clerk  shall  indorse  upon  the  summons  "  injunction  allowed,"  and  it 
shall  not  be  necessary  to  issue  the  order  of  injunction ;  nor  shall  it  be 
necessary  to  issue  the  same  when  notice  of  the  application  therefor  has 
been  given  to  the  party  enjoined ;  and  the  service  of  the  summons  so 
indorsed,  or  the  notice  of  the  application  for  an  injunction,  shall  be 
notice  of  its  allowance.     [51  v.  57,  §  243.] 

Sec.  5578.  When  the  injunction  is  allowed  during  the  litigation, 
and  without  notice  of  the  application  therefor,  the  order  of  injunction 
shall  be  issued,  and  the  sheriff  shall  forthwith  serve  the  same  upon  each 
party  enjoined,  in  the  manner  prescribed  for  serving  a  summons,  and 
make  return  thereof  without  delay.     [51  v.  57,  §  244.] 

Sec.  5579.  An  injunction  shall  bind  the  party  from  the  time  he 
has  notice  thereof,  and  the  undertaking  required  by  the  applicant  there- 
for is  executed.     [51  v.  57,  ^  245.] 

Sec.  5580.  No  injunction  shall  be  granted  by  a  judge  after  a 
motion  therefor  has  been  overruled  by  his  court  on  the  merits  of  the 
application ;  and  when  it  has  been  refused  by  the  court  in  which  the 
action  is  brought,  or  a  judge  thereof,  it  shall  not  be  granted  to  the  same 
applicant  by  a  court  of  inferior  jurisdiction,  or  any  judge  thereof. 
[5«  V.  57,  §  246.]  

a  levy  upon  hpccifir  personal  properly,  claimiiic  ritjlit  therein,  on  the  dissolution  of  such  injunc- 
tion the  person  suin^  it  out  t&  not  responsible  for  the  whole  amount  of  the  original  judgment, 
penalty,  and  costs,  but  only  for  the  value  of  the  specific  property  levied  upon,  and  the  costs  aris- 
ing from  proceeding-*  in  injunction :  because  the  juJgmeiu  has  not  been  enjoined,  and  the  judg- 
ment creditor  was  not  hindered  from  proceeding  in  any  other  manner  against  the  judgment 
debtor.     Ih. ;  and  see  VI  O.  114 

But  where  an  injunction  against  a  judgment  at  law  has  been  dissolved,  the  recovery  upon  the 
injunction  bond  is  for  the  amount  of  the  judgment,  costs  at  law,  and  the  penalty,  and  also  the 
moneys  and  costs  decreed  on  the  dissolution  of  the  injunction,  if  the  terms  of  the  bond  so  admit 
(3  Chase,  1700..  And  this  is  the  rule  as  to  the  amount  to  be  recovered,  in  all  cases  where  the 
judgment  has  been  enjoined,  whether  by  parties  to  the  original  judgment  or  strangers.     Ih. 

It  depends  upon  the  terms  of  the.  bond  whether  more  can  be  recovered  than  the  amount 
decreed  on  dissolution.  The  rights  under  the  decree  arc  cumulative  only,  and  do  not  impair 
the  common  law  remedy  on  the  oond  itself,     lb.  ^ 

Where  a  person  is  restrained  by  injunction  from  making  a  race  to  his  mills,  and  the  conditions 
of  the  injunction  bond  are  that  the  obligor  will  pay  all  moneys  and  costs  due  and  to  become  due 
from  the  plaintiff  in  the  bill,  and  all  moneys  and  costs  which  shall  be  decreed  against  him,  and 
the  bill  is  dismi'^scd  at  the  costs  of  the  plaintiflT,  the  person  so  restrained  can  sustain  an  action 
on  the  bond  against  the  plaintiff  and  his  sureties  to  recover  the  damages  sustained  by  reason  of 
the  injunction.     Raf>ertsv.DustyAO.^  5U2. 

In  an  action  on  an  undertaking  for  an  injunction,  whereby  the  plaintiff  agrees  to  pay  the 
defendant  "  the  damages  he  may  sustain  by  reason  of  the  injunction,"  if  it  be  finally  decided 
that  it  ought  not  to  have  been  granted  :  Held,  that  attorney's  fees  and  expenses  necessarily 
incurred  in  obtaining  a  dissolution  of  an  injunction,  may  be  recovered  as  damages  secured  by 
the  undertaking,  when  it  is  finally  decided  that  the  injunction  ought  not  to  have  been  granted. 
NohU  V.  ArttoiJ,  %\0.  S.  2C4;  RiddU  v.  CheadU.  2.*)  O.  S.  T,^. 

But  where  the  attorney's  fees  and  expenses  arc  incurred  in  defeating  the  action,  and  the  dis- 
solution of  the  injunction  is  only  incidental  to  the  result,  such  fees  and  expenses  arc  not  damages 
sustained  by  reason  of  the  injunction,  and  no  recovery  therefor  can  be  had  upon  the  under- 
taking.    Jh.  ,  .,.,..... 

An  mdebtedncss  or  liability  lo  pay  attorncv  s  fees  in  procuring  a  dissolution  of  an  injunction 
is  sufficient  damage  to  sustain  an  action  on  the  undertaking.     Iik 

g  5577.  An  injunction  to  stay  proceedings  upon  a  judgment  operates  upon  the  parties  to  the 
judgment,  and  through  them  upon  all  officers  of  the  law  acting  in  consequence  of  that  judg- 
ment.    Oiin  v.  Hunger/ord,  10  O-  268-272;  AlUny.  Mediil,  14  O.  446. 

g  5579.  An  injunction  operates  from  the  time  of  notice  to  the  defendant,  or  from  its  service. 
Ramsdall  v.  Craighitl,  9  ().  197. 

\  5580.  When  a  second  bill  is  filed  to  obtain  a  second  injunction,  in  relation  to  the  same  trans- 
actions, and  between  the  same  parties,  it  is  not  eiyugh  to  allege  new  ground  of  equity  not  sug- 
gested in  the  former  bill.  It  must  be  shown  that  the  new  matter  alleged  did  not  exist  at  the 
time  the  first  bill  was  filed,  or,  that  if  it  existed,  it  was  unknown  to  the  complainant.  Bank  0/ 
U.S.  y.ScAtiiiz.SO.Sl. 
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Sec.  5581.     An  injunction  or  restraining  order  granted  by  a  judge  How  injunction  or 
may  be  enforced  as  the  act  of  the  court,  and  disobedience  thereof  may  be  enfo  *«d?lnd''di's- 
punished  by  the  court,  or  any  judge  who  might  have  granted  it  in  obedience  pun- 
vacation,  as  a  contempt;  an  attachment  may  be  issued  by  the  court  or  '*  '  " 
judge,  upon  being  satisfied,  by  affidavit,  of  the  breach  of  the  injunction 
or  restraining  order,  against  the  party  guihy  of  the  same;  and  such 
party  may  be  required  by  the  court  or  judge  to  pay  a  fine  not  exceed-  gj,  Appendix. 
ing  two  hundred  dollars,  for  the  use  of  the  county,  to  make  immediate 
restitution  to  the  party  injured,  and  to  give  further  security  to  obey  the  > 

injunction  or  restraining  order,  and,  in  default  thereof,  he  may  be  com- 
mitted to  close  custody  until  he  complies  with  such  requirement,  or  is 
otherwise  legally  discharged.     [72  v.  50,  §  247.] 

Sec.  5582.     A  party  enjoined  may,  at  any  time  before  judgment,  ^^\l^lffa^ 
upon  reasonable  notice  to  the  party  who  obtained  the  injunction,  move  further  security. 
the  court  for  additional  security ;  and  if  it  appear  that  the  surety  in  the 
undertaking  has  removed  from  the  state,  or  is  insufficient,  the  court 
may  vacate   the   injunction,    unless,   in  a  reasonable   time,  sufficient  g^jt(j,|0|g, 
security  be  given.     [51  v.  57,  §  248.] 

Sec.  5583.     On  the  hearing  of  an  application  for  an  injunction  each  Aflid.ivitson  hear- 
party  may  read  affidavits;  and  all  affidavits  shall  be  filed.     [51  v.  57,  "-s "f  »pp'":^"°»' 

§249.]  •  S.4C.1018. 

Sec.  5584.  When  an  injunction  has  been  granted,  a  party  may.  Motion  to  vacate 
at  any  time  before  the  trial,  apply  to  the  court  in  which  the  action  is  ju„"°io'nf '"' 
pending,  or  a  judge  thereof,  to  vacate  or  modify  the  same ;  the  party 
applying  for  such  vacation  or  modification  shall  give  to  the  adverse 
party  such  notice  of  the  time  and  place  at  which  the  motion  will  be 
heard  as  the  court  or  judge  may  deem  reasonable ;  and  the  application 
may  be  made  upon  the  petition  and  affidavits  upon  which  the  injunc- 
tion was  granted,  or  upon  affidavits  on  the  part  of  the  party  enjoined, 
with  or  without  answer.     \February  7,  1885  :  82  v.  35.] 

Sec.  5585.    When  the  application  is  made  upon  affidavits  on  the  Affidavits  on 
part  of  the  defendant,  but  not  otherwise,  tlie  plaintifi"  may  oppose  the  ■"""°" 
same  by  affidavits,  or  other  evidence,  in  addition  to  the  evidence  on  ^^  ^  ^^  ^^^^ 
which  the  injunction  was  granted.     [51  v.  57,  §  251.] 

Sec.  5586."  A  defendant  may  obtain  an  injunction  upon  an  answer  Defcndant^inay 
in  the  nature  of  a  counterclaim,  and  he  shall  proceed  in  the  manner  pre-  So!^"  ""  '"'""'^ 
scribed  in  this  chapter.     [51  v.  57,  §  252.]  8.  *C.  Wis. 

\  55M.     Where  an  injunction  to  a  judgment  at  faw,  for  the  payment  of  money,  is  dis«oIved,  .  „^,j,, 

the  bill  continued,  and  sundry  payments  made  before  its  final  dismissal,  the  decree  is  to  be  for    b«e  Appenaix. 
the  balance  due  at  the  lime  of  dismissal,  with   the  legal  penalty  of  damages  on  that  balance. 
LraU  V.  Suiliff,  8  O.  60.  .    .  ...  •  -c  j 

Where  an  injunction  restrains  proceedings  of  a  judgment  creditor  against  certain  specihcd 
property,  claimed  by  a  third  person,  without  interfering  with  the  remedy  against  other  property, 
or  the  [M;rson  of  the  debtor,  who  is  not  made  party  to  the  bill,  the  court  will  not,  on  the  dissolu- 
tion of  the  injunction  and  dismissal  of  the  bill,  decree  against  the  complainant  the  amount  of  the 
judgment  and  penalty  (3  Chase,  1700).  Ptirtsmmith  &•  C.  T.  Co.  v.  Byingtcn,  12  O.  lU.  And 
see  /■fflrf' V.  /AfU'iV/,  1  O.  S.  511-543.  ,,  .        ,  .       j-      i 

Under  the  former  practice,  where  there  wai  an  appeal  from  an  interlocutory  order  dissolving 
an  iniunction.  affidavits  were  competent  testimony  in  the  district  court  on  a  motion  to  dissolve. 
A'cn  V.  WiUtimen,  31  O.  S.  ."iei.    See  also  Pittsburg,  etc.,  R.  Co.  v.  Hurd.  17  O.  S  114. 
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§§  5587-6589. 


When  and  by 
whom  a  receiver 
maf  be  appointed, 


Who  ineligible  u 
receiver. 

6.  A  C 1019. 

Oath  and  under- 
taking by  re- 
ceiver. 


CHAPTER  5. 

RECEIVERSHIP,  AND   OTHER    PROVISIONAL   REMEDIES. 


Section 

5592.  Disposition    of    property    in    hands    of 

trustees. 

5593.  How  certain  orders  of  court  may  be  en- 

forced. 


Section  , 

5587.  When  and  by  whom  receiver  appointed. 

5.")HS.  Who  ineligible  as  receiver. 

6589.  Oath  and  undertaking  by  receiver. 

S590.  Powers  of  receiver. 

6591.  Investment  of  funds  by  receiver. 

Sec.   5587.     A  receiver  may  be  appointed  by  the  supreme  court 
or  a  judge  iht-reof,  the  circuit  court  or  a  judge  thereof  in  his  circuit, 
■  the  common  ple.is  court  or  a  judge  thereof  in  his  district,  or  the  pro- 
bate court,  in  causes  pending  in  such  courts  respectively,  in  the  follow- 
ing cases : 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of 
property,  or  by  a  creditor  to  subject  any  property  or  fund  to  his  claim, 
or  between  partners  or  others  jointly  owning  or  interested  in  any  piop- 
erty  or  fund,  on  the  application  of  the  plaintiflf,  or  of  any  party  whose 
right  to  or  interest  in  the  property  or  fund,  or  the  proceeds  thereof,  is 
probable,,  artd  when  it  is  shown  that  the  property  or  fund  is  in  danger 
of  being  !ost,  removed,  or  materially  injured. 

2.  In  an  action  by  a  mortgagee,  for  the  foreclosure  of  his  mort- 
gage, and  sale  of  the  mortgaged  property,  where  it  appears  that  the 
mortgaged  property  is  in  danger  of  being  lost,  removed,  or  materially 
injured,  or  that  the  condition  of  the  mortgage  has  not  been  performed, 
and  the  property  is  probably  insufficient  to  discharge  the  mortgage 
debt. 

3.  After  judgment,  to  carry  the  judgment  into  effect. 

4.  After  judgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  the  pendency  of  an  appeal,  or  when 
an  execution  has  been  returned  unsatisfied,  and  the  judgment  debtor 
refuses  to  apply  the  property  in  satisfaction  of  the  judgment. 

5.  In  the  ca.ses  provided  in  this  title,  and  by  special  statutes,  when 
a  corporation  has  been  dissolved,  or  is  insolvent,  or  in  imminent  dan- 
ger of  insolvency,  or  has  forfeited  its  corporate  rights. 

6.  In  all  other  cases  where  receivers  have  heretofore  been  ap- 
pointed by  the  usages  of  equity.     [February  7,  1885:  82  v.  35.] 

Sec.  5588.  No  party,  attorney,  or  person,  interested  in  an  action, 
shall  be  appointed  receiver  therein  except  by  consent  of  the  parties. 
[51  V.  57,  S  254.] 

Sec.  5589.  The  receiver,  before  he  enters  upon  his  duties,  must  be 
sworn  to  perform  them  faithfully,  and,  with  surety  approved  by   the 


§1  S587-.9o93.  The  sutute  (2  CuRWBN,  880),  authorized  a  creditor  to  institute  proceeding* 
u^  .  against  a  turnpilce  company  for  the  collection  of  his  claim,  and  the  appointment  of  a  receiver,  to 

*••  Appenolx,  receive  the  tolls  collected  upon  the  road  :  Held,  that  a  single  suit  lawfully  instituted,  gave  juris- 
diction to  the  court  to  sequester  the  whole  tolls,  although  the  road  pas.<^ed  through,  and  the  gates 
were  situated  in,  different  counties  ;  and  that  such  a  suit  having  been  brought  and  a  receiver 
having  been  appointed  by  the  court  in  one  county,  his  authority  extended  throughout  the  state, 
wherever  it  might  be  necessary  to  exercise  it,  and  he  would  be  protected  in  its  exercise  by  the 
court  making  the  appointment.     MUrs  v.  ZanesitilU,  etc.,  Co,,  11  O.  '2.TA. 

Where  the  receivers  of  a  dissolved  corporation  had  authority  to  sue  in  the  corporate  name, 
and  used  the  name  as  a  party  ptainttPf;  Held,  that  they  must  set  forth  sufiicieut  to  show  the 
character  in  which  they  .nppcared  before  the  cour!,      cHiarni  Ex,  Co  v.  Gano,  13  O.  269. 

A  *heriff  levying  on  property  in  custody  t>f  a  receiver  may  be  ordered  to  withdraw  his  levy, 
and  answer  to  the  court  for  a  contempt  for  having  made  such  levy.  But,  it  seems,  the  court  may 
properly  permit  a  levy,  so  as  to  enable  the  judgment  creditor  to  secure  any  rights  to  the  property 
which  a  levy  would  give,  in  the  event  the  claims  in  the  action,  in  which  the  receiver  was 
appointed,  should  be  prosecuted,  or  should  not  be  sustained.  Cot  v.  Columiut,  etc,,  R,  Co.,  10 
O.  S.  372. 

The  appointment  of  a  receiver  to  take  from  the  defendant  possession  of  his  property  can  not 
lawfully  oe  made  without  notice,  unless  the  delay  required  to  give  such  notice  will  result  ia 
irreparable  loss.    Railway  Co,  t.  Jewett,  37  O.  S.  649. 

The  appointment  of  a  receiver  is  only  provisional,  for  the  more  speedy  getting  in  of  the  i 
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court,  judge,  or  clerk,  execute  an  undertaking  to  such'  person,  and  in 
such  sum,  as  the  court  or  judge  shall  direct,  to  the  effect  that  he  will 
faithfully  discharge  the  duties  of  receiver  in  the  action,  and  obey  the  ^i^r^-tun 
orders  of  the  court  therein.     [51  v.  57,  §  255.] 

Sec.  5590.     The  receiver  shall  have  power,  under  the  control  of  the  Powersof  re- 
court,  to  bring  and  defend  actions  in  his  own  name,  as  receiver,  to  take  '^""'' 
and  keep  possession  of  the  property,  to  receive  rents,  collect,  compound 
for,  and  compromise  demands,  make  transfers,  and  generally  to   do  ^^  ^  (.^  |0|,^ 
such  acts  respecting  the  property  as  the  court  may  authorize.    [51  v.  57, 
§  256-] 

Sec.  5591.     Funds  in  the  hands  of  a  receiver  may  be  invested  upon  f  "^^'b'*?ec°/v 
interest,  by  order  of  the  court ;  but  no  such  order  shall  be  made  except  ^^  ^  io»'"^*' 
upon  the  consent  of  all  the  parties  to  the  action.      [51  v.  57,  §  257.] 

Sec.  5692.     When  it  is  admitted  by  the  pleading,  or  on  the  examin-  Disposition  of 
ation  of  a  party,  that  he  has  in  his  possession,  or  under  his  control,  any  Sf^fustee!"  ''*°'*' 
money  or  other  thing  capable  of  delivery,  which,  being  the  subject  of  the 
litigation,  is  held  by  him  as  trustee  for  another  party,  or  which  belongs 
or  IS  due  to  another  party,  the  court  may  order,  the  same  to  be  depos-  , 

ited  in  court,  or  delivered  to  such  party,  with  or  without  security,  sub- 
ject  to  the  further  direction  of  the  court.      [51  v.  57,  §  258.] 

Sec.  5593.     When  a  court,  in  the  exercise  of  its  authority,  orders  How  certain 
the  deposit  or.  delivery   of  money  or  other  thing,  and  the  order   is  mty'heniwti. 
disobeyed,  the  court,  besides  punishing  the  disobedience  as  for  a  con- 
tempt, may  make  an  order  requiring  the  sheriff  to  take  the  money  or 
thing,  and  deposit  or  deliver  it  in  conformity  with  the  direction  of  the 
court.     [51  V.  57,  §  259.] 


8.  *  C  low. 


U  rclauon  to  which  the  appointment  extends,  and  for  the  better  securing  tile  same  for  their  safity, 
and  the  benefit  of  those  fcho  may  be  entitled  thereto.  He  is  a  ministerial  officer  of  the  court, 
and  responsible  for  the  exercise  of  good  faith  and  reasonable  diligence  in  the  discbarge  of  his 
dnties.     La/aytttt  Bank  v.  Buckingham,  12  O.  S.  419. 

It  can  not  be  said  that  a  receiver,  oy  virtue  of  his  office,  becomes  vested  with  the  title  to  the 
piuueity  or  assets  which  he  administers.  His  relation  to  the  property,  like  that  of  a  constable 
or  sheriff,  is  merely  that  of  a  ministerial  officer.     Jh. 

When  order  appointing  a  receiver  is  not  an  appealable  order.  Eaton  &•  ft.  R.  Co.  v.  I'amum, 
lOO.  S.«22. 

Receiver  in  proceedings  in  aid  of  execution  in  the  probate  court.  Edgarten  v.  Hanna,  11  O. 

When  proceedinj;  in  error  does  not  affect  order  of  court  below,  or  power  of  court  below  to 
make  an  order,  for  preservation  of  property  by  a  receiver  or  otherwise.  Goode  v.  tVtrgim,  12 
O.  S,  Ml ;  Sxing  v.  Tornnd,  24  O.  S.  1. 

Receiver  of  the  state— How  far  agent  of  the  bank.     La/aytttt  Bank  v.  Buckingham,  12  O. 

When  books  of  account  belonging  to  one  person,  are  attached  by  the  sheriff  as  the  property  of 
another,  and  the  court  appoints  a  receiver  who  collects  the  accounts,  the  sheriff  is  liable  to  the 
owner  for  the  amount  collected,     Woodbomt  v.  Scarborough,  20  O.  S.  57. 

Receiver  oi  a  railroad,  how  for  liable  for  injuries — Mode  of  obtaining  redress.  Mtara  v. 
Holirvei.iaO.  S.  1S7;  Potttry.  Bunnttl,-20  O.  S.  160. 

How  title  of  receiver  to  note  sued  on  should  be  stated.    Schrock  v.  Cltvtland,  29  O.  S.  499. 

As  to  power  to  appoint  and  practice  in  appointing  receiver  by  courts,  and  by  judges  at  cham- 
ters.  see  Cincinnati,  tic,  Jt.  Co.  v.  Siaan,  SI  O.  S.  1. 
Set-off  may  b«  pleaded  in  action  brought  by  receiver  of  a  national  bant.    Hadt  v.  McVty,  31 

Receiver  of  insolvent  corporation.    Clarkt  v.  Thomas,  34  O.  S.  4& 
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§5594. 


DIVISION  VII.     Special  Proceedings. 


CHAFIER     1. 

Amercement. 

CHAPTER    2. 

Arbitration. 

CHAPTER    3. 

Bastardy. 

CHAPTER    4. 

Contempts  of  Court. 

CHAPTER    5. 

Dissolution  of  Corporations. 

CHAPTER    6. 

Divorce  and  Alimony. 

CHAPTER     7. 

DO\VER. 

CHAPTER    8. 

Habeas  Corpus. 

CHAPTER    9. 

Partition. 

CHAPTER  10. 

Real  Actions. 

CHAPTER  11. 

Replevin. 

CHAPTER  12. 

Sureties — Rights  and  Remedies  of. 

CHAPTER  13. 

Taxes     and     Assessments— Relief    Against 

Illegal. 

CHAPTER  14. 

To  Change  Name. 

CHAPTER  15. 

To  Contest  Will. 

CHAPTER  16. 

To    Cure    Certain    Defects,    Errors,    and 

• 

Omissions. 

CHAPTER  17. 

To  Perpetuate  Testimony. 

CHAPTER  18. 

Watercraft. 

CHAPTER  19. 

Wreckmasters. 

CHAPTER  1. 

amercement. 

Section  Section 

5594.  Causes  for  which  sherifT  or  other  officer  5598.  Amount  of  amercement  for  not  paying* 

may  be  amerced.  over  money. 

5595.  Notice  of  motion  for  amercement.  5599.  Surety  of  officer  may  be  made  party  to 
6396.  Amercement  for  not  serving  or  returning  judgment. 

process.  5600.  Ofncer  may  have  execution  on  original 
5597.  Clerks  may  be  amerced  for  not  paying  judgment, 

over  money. 

Sec.  5594.     If  an  execution  or  order  of  sale  directed  to  an  offi- 
cer come  to  his  hands  to  be  executed,  and  he  neglect  or  refuse   to 

I  5594.     A  KherifT  is  liable  to  be  amerced  only  in  cases  which  come  within  the  spirit  as  welt  as 

I  Amandlx  the  letter  of  the  statute.     Duncan  v,  DrakeUy,  10  O.  45 ;   Webb  v.  Anspach^  .1  ().  S.  522 ;  Conk* 

"^  ling  V.  Parker,  10  O.  S.  28;  tangdon  v.  Summers,  10  O.  S.  77:  Moore  \.  McCiie/,  16  O.  S  50 

The  date  of  a  return  indorsed  upon  a  writ  is  not  conclusive  A^.-iinst  a  sheriff  of  the  time  it  wa> 
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execute  it;  or  if  he  neglect  or  refuse  to  sell  property  of  any  kind  which,  causes  for  which 
by  any  writ  or  order,  he  is  directed  to  sell ;  or  fail  to  call  an  inquest,  or  ,",«■"«  may'^" 
to  return  to  the  clerk's  office  a  copy  of  the  certificate  of  appraisement  amerced. 
made  by  the  inquest;  or  neglect  to  return  to  the  proper  court  an  execu- 
tion or  order   of   sale  to  him  directed  on  or  before  the  return   day  s«»  Si!  5U,  542. 
thereof:  or  neglect  to  return  a  correct  inventory  of  personal  property 
taken  on  execution,  unless  he  return  that  the  amount  of  the  judgment, 
induding  costs,  has  been  paid  to  him;  or  neglect,  on  demand,  to  pay  to 
the  person  entitled  thereto,  any  money  by  him  collected  or  received  for 
the  use  of  such  person,  at  any  time  after  he  collects  or  receives  the  same ; 
or  neglect  or  refuse,  on  demand,  to  pay  to  ihe  judgment   debtor  all  *•  *  '''•  ""**• 
money  by  him  received  on  any  sale  made,  beyond  what  is  sufficient  to 
satisfy  the  writ  or  order  of  sale,  with  interest  and  costs,  such  officer 
shall,  on  motion  in  court,  and  notice  thereof,  in  writing,  as  provided  in  Two  days'  notice 
the  next  section,  be  amerced  in  the  amount  of  such  judgment,  includ-  iLoiin7o";^rcr 
ing  costs,  with  ten  per  cent,  thereon,  to  and  for  the  use  of  such  plaint-  •"'"'■ 
iff  or  defendant,  as  the  case  may  be.     [51  v.  57,  §  451] 

Sec.  6595.     If  the  officer  resides  in  the  county  in  which  the  motion  Notice  of  motion 
is  made,  the  notice  shall  be  served  upon  him  at  least  two  days  before  ^"^  »n"r<;"ncnt. 
the  motion  is  heard;   but  if  he  is  an  officer  of  another  county,  the 
notice  shall  be  served  upon  him,  or  left  at  his  office,  at  least  fifteen  days  s.  a  c.  io84. 
before  the  first  day  of  the  term  at  which  the  motion  will  be  heard,  or 
sent  to  him  by  mail  at  least  sixty  days  before  the  first  day  of  such  term.  *"  **•**• 
[51  v.  57.  §  451;  64  V.  64,  §  455.] 

Sec.  6596.  If  an  officer  fail  to  execute  any  summons,  order,  execu-  Amerceinent  for 
tion.  or  other  process,  directed  to  him,  or  to  return  the  same,  as  "urntng'proceM"* 
required  by  law,  unless  he  make  it  appear,  to  the  satisfaction  of  the 
court,  that  he  was  prevented  by  unavoidable  accident  from  so  doing, 
he  shall  be  amerced,  upon  motion  and  notice,  as  provided  in  section 
fifty-five  hundred  and  ninety-four,  in  a  sum  not  exceeding  one  thou- 
sand dollars,  and  be  liable  to  the  action  of  any  person  aggrieved  by 
such  failure;  but  he  shall  not  be  liable  to  an  action  or  amercement 
for  a  failure  to  execute  any  such  process  directed  to  him  from  any 


returned,  and  a  writ  may  be  returned  to  the  court  when  in  session,  without  passing  through  the 
hands  of  the  cleric,  or  beine  filed  in  his  office.     ConkliMg  v.  Parker,  supra. 

When  the  judgment  creditor  issues  his  execution,  not  for  the  amount  of  the  judgment  and 
his  costs,  but  for  the  judgment  and  the  whole  costs  of  the  case,  which  was  a  substantial  addi- 
tion to  the  amount,  he  can  not  amerce  the  sheriff  for  not  returning  it  on  or  before  the  return 
day.     MMrt  v.  McCUe/^  tufirtt. 

when  the  return  of  the  sheriff  shows  upon  its  face  a  due  execution  of  the  writ,  the  plaintiff, 
00  a  motion  to  amerce,  can  not  go  behind  it,  but  is  left  to  his  remedy  by  action  for  a  false  return 
BtnJt  Y.  Dcmi^an,  12  O.  220. 

A  sheriff  haTing  returned  upon  an  execution  "property  sold  and  money  made  in  full,"  and, 

tending  a  motion  to  amerce  him  for  not  paying  over  the  money,  on  leave  of  the  court,  amended 
is  return  by  stating  that  the  property,  by  order  of  the  plaintiff  in  execution,  had  been  sold 
upon  credit,  except  a  smalt  sum,  which  he  had  been  enjoined  from  payinj^  over  : — Held,  that  the 
facu  stated  in  the  amended  return  constituted  a  legal  defense  to  the  motion  to  amerce.  Lang- 
ien  V.  Sumnttrs,  supra  :  and'see  H'fdd  v.  AnspacA,  supra. 

ffuifre:  Whether  a  motion  to  amerce  fqr  not  paying  money  made  upon  execution  can  be  sus- 
tained unless  the  writ  has  been  returned.  IVebb  v,  Anspach,  supra  ;  see  also  Dawson  v.  //t>/- 
nmt.  1  O.  27.S. 

Qu**r:  Whether  a  sheriff  who  receives  money  paid  to  discharge  a  levy  on  personal  property, 
after  the  return,  or  return  day  of  the  writ,  can  be  amerced  for  a  refusal  to  pay  the  money  thus 
■ade.     li'ebh  v.  Antpack^  supra. 

The  judgment  against  a  sheriff  amerced  for  neglect  to  execute  final  process,  should  include 
the  amount  of  the  original  judgment,  interest  thereon,  costs,  and  ten  per  centum  upon  the 
whole  sum  thus  made  up;  and  the  jiul^^ment  amercement  draws  interest  as  other  judgments 
uatit  paid      Crakavi  v.  Newton,  12  O.  'IW. 

\  559-5.  On  a  motion  to  amerce  it  is  not  necessary  that  a  plea  or  answer  be  filed,  or  an 
is«ne  made  up  between  the  p.irties,  lVa<isu*ortk  v.  Parsons,  6  O.  449;  but  the  facts  which  war- 
mot  the  judgment  of  the  court  must  be  setM>ut  in  the  motion,  and  appear  upon  tlie  record. 
Graham  v.  JfrwUn,  12  O.  210. 

Any  but  the  slightest  variance  between  the  notice  of  the  motion  and  the  motion  itself  will  be 
tsuL  U^thi  ».  Amtpach,  8  O.  S.  522  Amercement  of  attorneys,  J  664;  justices  of  the  peace, 
e<<W>:  in  the  probate  court,  {J  Ml,  fAl. 

{1096.     A  sheriff  can  not  be  amerced  for  not  executing  a  capias  ad  salis/acitndum  from  „       .  .>, 

aaother  county,  unless  the  writ  is  indorsed  "  Funds  are  deposited  to  pay  the  sheriff  on  this  "*'  *PP«»<'lx 
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ARBITRATION. 


§g  5597-5601. 


8.  A  8. 67S. 


Clerks  may  be 
amerced  for  not 
paying  over 
money. 

8.  *  C.  10S5. 


Amount  of 
amercemenl  for 
not  finytngover 
money. 

S.  *  C.  108S. 

Surety  of  officer 
may  be  made 
party  to  judg* 
ment. 


s.  A  c.  lose. 


Oflicermay  have 
execution  on 
original  judg- 
ment. 

8.  *  K.  loeo. 


county  other  than  that  in  which  he  was  elected,  unless  his  fees  are 
deposited  with  the  clerk  who  issued  the  process,  and  an  indorsement 
of  that  fa'ct  is  made  and  subscribed  by  such  clerk  on  the  process, 
at  the  time  of  its  issue,  in  these  words:  "  Funds  are  deposited  to  pay 
the  sheriff  on  this  process."     [65  v.  96,  §  592.] 

Sec.  5597.  If  a  clerk  of  a  court  neglect  or  refuse,  on  demand,  to 
pay  to  the  [)erson  entitled  thereto  any  money  by  him  received  in  his 
official  capacity  for  the  use  of  such  person,  he  may  be  amerced,!  on 
motion  and  notice,  as  provided  in  section  fifty-five  hundred  and  ninety- 
four.     [51  V.  57,  §452.1 

Sf.c.  5598.  When  the  cause  of  amercement  is  the  refusal  to  pay 
over  money  collected,  the  officer  shall  not  be  amerced  in  a  greater 
sum  than  the  amount  withheld,  with  ten  per  cent,  thereon.     [51  v.  57, 

§  453-] 

Sec.  5599.  A  surety  of  an  officer  may  be  made  party  to  the  judg- 
ment rendered  as  aforesaid  against  such  officer,  by  action,  but  the  goods 
and  chattels,  lands  and  tenements,  of  such  surety,  shall  not  be  liable  to 
execution  when  sufficient  goods  and  chattels,  lands  and  tenements,  of  the 
officer  against  whom  execution  is  issued,  can  be  found  to  satisfy  the 
execution ;  and  either  party  may  proceed  against  the  officer  by  attach- 
ment.    [51  V.  57,  §  456.1 

Sec.  5600.  If  an  officer  who  is  amerced  has  not  collected  the 
amount  of  the  original  judgment,  he  shall  be  permitted  to  sue  out  an 
execution,  and  collect,  for  his  own  use,  the  amount  of  the  judgment,  in 
the  name  of  the  original  plaintiff.     [51  v.  57,  §  457.] 


CHAPTER  2. 


8m  Ippeadlx, 


ARBITRATION. 


Arbitration  of 

controversies 


Section 

5601.  Arbitration  of  controversies  ;  submission 

may  be  made  a  rule  of  court. 

5602.  Parties    to    arbitration    may   enter   into 

bonds :  what  to  be  set  forth  in  bonds. 

5603.  Time  and  place  of  hearing  to  be  specified 

in  bonds. 

5604.  How  process  obtained. 

5605.  Disobedience  of  process,  etc.,  a  contempt 

of  court. 
5G06.  Arbitrators,  witnesses,  etc.,  to  be  sworn. 
5fi(l7.   Award  to  be  in  writing;,  etc. 
560t!(.  Award  to  be  filed  in  court,  when  parties 

neglect,  etc  ,  to  comply  with  same. 


Section 

5609.  How  award  for  payment  of  money  en- 

forced. 

5610.  How  award  other  than  for  the  payment 

of  money  enforced. 

5611.  Power  of  court  to  set  aside  award;  pro- 

ceedings thereafter. 

5612.  What   proof  required  before    court  wilt 

enforce  award. 

5613.  Fees  of  arbitrators,  etc.,  to  be  taxed  in 

the  award. 


Six.  5601.  All  persons  who  have  any  controversy,  except  when 
the  possession  or  title  of  real  estate  may  come  in  question,  may 
midSTy^ri^te '"^  submit  such  controversy  to  the  arbitrament  or  umpirage  of  any  person 
of  court.  or  persons,  to  be  mutually  agreed  upon  by  the  parties,  and  they  may 


writ."  and  such  indorsement  is  subscribed  by  the  clerk ;  and  a  tender  of  his  fees  can  not  be  sub- 
stituted  in  place  of  such  indorsement.     Duncan  v.  DrakeUy,  10  (>.  45. 


Seo  Appflndlx*  I  6601.     Arbitrators  are  constituted,  by  the  parties,  chancellors,  judges,  and  jurors,  and  have 

jurisdiction  of  the  law  and   fact,  and  they  may,  after  hearing  the  parties  and  their  proofs,  meet 
for  consultation  and  decision,  without  giving  either  parly  notice  of  such  meeting.     Ormjthy  v. 


Bakeivell,  '  O.  *»», 

A  party  to  an  arbitration  under  the  statute  has  no  right  to  revoke  the  submission  after  the 
arbitrators  arc  swoni.  Carrvv.  Mfint^<t$tietyX^o.,  19  O.  'i45;  Montgcmfry  Co.  v.  Carey,  1  O.  S. 
463:  but  the  rule  seems  to  be  otherwise  when  the  submission  is  not  under  the  statute.  Hunt 
V.  CuH/ord,  4  0.  311. 

An  executor  or  administrator  has  the  power,  at  common  law,  to  submit  to  arbitration  a.  dis- 
puted claim  against  the  estate  which  he  represents,  and  this  power  is  not  affected  by  the  provis- 
ions of  section  6093.     Childt  v.  Vpdykt,  9  O.  S.  833. 

A  court  will  not  decree  the  specific  performance  of  an  agreement  to  arbitrate,  nor  urill  it 
require  arbitrators  to  make  an  award.     Conntr  v.  Drake,  I  O.  S.  166.     An  agreement  to  sul>mit 
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make  such  submission  a  nile  of  any  court  of  record  in  the  state.     [29  v.  a  »  «  a© 
264,  §  i-l  /    ■ 

Sec.  5o02.     The  .parties  to  such  submission  may  enter  into  and  Parties  to arUtra. 
exchange  arbitration  bonds,  which  shall  be  conditioned  for  the  faithful  |J,°"  bondsTwhat 
performance  of  the  award,  and  set  forth  the  names  of  the  arbitrators  or  to  be  set  forth  in 
umpire,  and  the  matters  submitted  to  their  determination ;  and  when    °°  "' 
sijch  is  the  agreement,  the  submission  shall  be  made  a  rule  of  any  court 
of  record  within  the  state,  or  a  rule  of  any  particular  court  of  record     *  *    * 
named  in  the  submission.     [29  v.  264,  §  2.1 

Sec.  5603.     The  arbitration  bonds  shall  specify  a  time  and  place  Time  and  pUce 
for  the  hearing,  allowing  the  arbitrators  or  umpire  the  right  to  adjourn  spedfiedm'bonds. 
from  time  to  time,  until  a  conclusion  is  reached ;  and  a  time  shall  be 
named  in  the  bonds  within  which  the  award  shall  be  made.     [29  v.  264,  „  .  „  ., 

3-] 

Sec.  5604.     The  parties  shall  have  the  benefit  of  legal  process  to  How  process 

compel  the  attendance  of  witnesses,  which  process  shall  be  issued  by  the  "'"■•""*'' 

clerk  of  the  court  of  common  pleas  or  any  justice  of  the  peace  for  the 

county  in  which  the  arbitration  is  held,  and  shall  be  returnable  before  the 

umpire  or  arbitrators  on  a  day  and  place  certain  therein  named.     [29  v.    '  *  '    ' 

264,  §  4] 

Sec.  5605.  When  a  witness  who  has  been  duly  served  with  such  Disobedience  of 
process  fails  to  attend  in  obedience  thereto,  or  to  be  sworn  or  to  answer  contemptof court. 
as  a  witness,  except  in  case  of  a  demand  and  failure.to  pay  his  fees,  he 
shall  be  deemed  guilty  of  contempt  of  the  court  from  which  the  process 
issued;  and  on  complaint  made  by  the  party  injured,  to  the  court  of 
common  pleas  whose  clerk  issued  the  process,  or  to  the  justice,  as  the 
case  may  be,  such  court  or  justice  may  proceed  against  him  as  in  other 
like  cases.     [29  v.  264,  §  5.] 

Sec  5606.     The  umpire  or  arbitrators,  and  all  witnesses  for  any  Arbitrators,  wit- 
party  to  the  arbitration  examined  by  the  umpire  or  arbitrators,  shall  be  "^o',"'  ""^■' '"  *"* 
under  oath,  to  be  administered  to  him  or  them  respectively  by  any        ' 
judge  or  justice  of  the  peace  of  the  county.     [29  v.  264,  §  6.] 

Sec.   5607.     The  award  shall  be  in  writmg,   and  signed  by  the  Award  to  beta 
umpire  or  arbitrators,  or  a  majority  of  the  arbitrators,  named  in  the  sub-  wiiing,  etc. 
mission ;  and  a  true  copy  of  the  award  shall,  without  delay,  be  deliv- 
ered by  the  umpire  or  arbitrators  to  each  of  the  parties  in  interest.  *•**'•  *'• 
[29  V.  264,  §  7.] 

Sec.  5608.     If  either  of  the  parties  neglect  or  refuse  to  comply  i'iTourt'then* 
with  the  award,  the  other  party  may  file  the  award,  together  with  the  Pf "'"  "oJl'*"' 
submission  or  arbitration  bond,  in  the  court  named  in  the  submission,  wilii  Imf^  * 
or,  if  no  particular  court  is  named  therein,  then  in  the  court  of  com- 
mon pleas  of  the  county  where   the  arbitration  was  held.     [29  v.  264, 
§8] 

a  question  of  boundary  to  arbitration  defeats  the  operation  of  the  statute  of  limitations.  Hunt'i 
L€ise£  V.  Guil/crd,  4  O.  310. 

Th«  liability  on  an  award  originates  in  the  contract  of  submisiiion,  and  in  an  action  thereon 
both  the  sabmis&ion  and  award  must  be  averred.     TuUis  v.  Sfiuell,  3  O.  510. 

The  word  "  persons,"  as  used  in  this  section,  includes  municipal  corporations.  Springfidd  v. 
Walker^  42  O.  S.  543.  Sections  5601  to  5613  do  not  provide  for  taking  exccplion.s  before  the  board 
of  arbitration ;  and  if  such  exceptions  be  taken,  the  case  is  not  reviewable  thereon;  but  the 
award  may  be  set  aside  only  as  provided  in  section  5611.     lb, 

\  5606     A  nuiary  public  can  not  administer  this  oath.     State  v.  Jackson^  36  O.  S.  281.  See  Appendix. 

\  o607.  An  award  must  show  that  the  arbitratots  met  at  the  time  and  place  speci6ed  in  the 
ubnistton.  or  it  is  bad.     Strum  v.  Cunningham,  3  O.  2M6. 

Where  the  <(ubmi<Lsion  is  at  common  law,  an  award  by  two  of  the  three  arbitrators  can  not  be 
suMained,  when  the  submission  contained  no  provision  for  a  majority  to  award.  Rhodes  v.  Baird^ 
16  O  S.  .'57;». 

Tbr  decision  of  a  court  can  not  be  treated  as  an  award,  in  the  absence  of  anything  in  the 
record  indicaiing  a  purpose  of  the  parties  to  submit  any  matter  of  difference  between  them  to 
ii>»  artitrament  of  the  court.     Curtis  v.  Lynch^  19  O.  S.  392. 

The  defendant  in  an  action  on  an  award  may  set  up  as  a  defense  thereto  any  matter  which 
constitutes  good  ground  in  equity  for  setting  aside  or  canceling  the  award.  Urymer  v.  Clark, 
3D  O.  S.  231. 

An  award  in  a  common  law  arbitration  has  no  judicial  force,  and  operates  neither  as  a  judg- 
Best  nor  the  verdict  of  a  jury ;  and  the  failure  to  perform  it  may  constitute  a  cause  of  action,  or 
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^"meiTt'o'f'JoM       ^^^:  5600.    The  court,  at  the  next  term  thereof  after  the  award  is 
enforced.   "  "'''  filed,  if  no  legal  exceptions  be  made  or  taken  to  the  award,  or  to  other 
proceedings,  and  the  award  is  for  the  payment  of  money,  shall  enter 
8.  A  c.  82.  judgment  thereon,  as  on  the  verdict  of  a  jury,  between  the  parties,  and 

issue  execution  thereon  as  in  other  cases  immediately  after  the  amount 
specified  in  the  award  is  due  and  payable.     [29  v.  264,  §  9.] 
How  award  other      Sec.  5610.     When  the  award  directs  the  performance  of  any  act  or 
me'ntoTmoMy'''    '^ing  Other  than  the  payment  of  money,  a  party  who  disobeys  it  shall 
enforced.  be  liable  to  be  punished  as  for  a  contempt  of  court,  either  by  attach- 

8.*c.8i.  mentor  execution,  as  the  nature  of  the  case  requires.     [29  V.  264,  §  10.] 

Power  of  court  to  Sec.  5611.  If  legal  defccts  appear  in  the  award  or  other  proceed- 
rwooeedings"  '  «ngs,  Or  if  it  be  made  to  appear,  on  oath,  at  the  term  of  the  court  at 
thereafter.  which  the  award  and  arbitration  bond  are  filed,  that  the  award  was 

obtained  by  fraud,  corruption,  or  other  undue  means,  or  that  the  arbi- 
trators .or  umpire  misbehaved,  the  court  may  set  aside  the  award,  and 
the  matters  submitted  shall  be  retained  by  the  court  for  trial  as  ufjon 
appeal;  the  court  shall  direct  who  shall  be  plaintiff  and  who  shall  be 
defendant  in  the  action,  and  such  proceedings  shall  thereafter  be  had 
therein,  and  such  pleadings  filed,  as  in  a  civil  action ;  and  the  court 
may  make  such  order  as  to  costs  in  the  premises,  or  such  other  order  on 
the  award,  as  it  deems  just  and  right.  [74  v.  78,  §  1 1.] 
What  proof  re-  Sec.  5612.     In  all  cases  the  party  enforcing  an  award  shall  produce 

court'wm'eDforce  Satisfactory  proof  to  the  court  of  the  due  execution  of  the  submission 
award.  or  arbitration  bond,  and  that  the  party  neglecting  or  refusing  to  obey 

the  award  was  furnished  with  a  true  copy  thereof  at  least  ten  days 
before  the  term  at  which  the  application  to  enforce  the  award  was  made. 


R.  A  C.  88. 


[29  V.    264,  §  12.1 

Sec.  5613.    E^ 


Feesof  arbitra-         ^Ec.  5613.     Each  person  chosen  as  and  performing  the  duties  of  an 
tors,  etc.,  to  bo     arbitrator  or  umpire  under  this  chapter  shall  be  entitled  to  receive  one 

taxed  tn  the  ..*..  _.*..  ... 


8.  AC.  88. 


award.  dollar  per  day  for  his  services;  and  each  witness  for  his  attendance,  and 

justice  or  judge  for  administering  oaths,  shall  be  entitled  to  like  fees 
as  in  other  cases,  which  fees  shall  be  taxed  by  the  umpire  or  arbitrators, 
and  included  in  the  award.     [29  v.  264,  §  13.] 

itx  performance  may  furnish  a  good  defense  in  a  subsequent  suit  between  the  parties  on  the  same 
subject  matter,  but  no  ;itdicial  action  can  be  had  upon  it  without  pleadings  as  in  other  cases. 
Chitdt  V.  Updyke,  9  ().  S.  3M ;  MaUs  v.  Lowcmtrin.  10  O.  S.  512. 

J  .'M09.  A  judgment  entered  upon  an  award  at  the  same  term  at  which  the  submission  and 
award  are  filed,  can  not  be  regarded  as  coram  noHJudice,  and  is  valid  until  reversed  or  set  aside. 
Ciiton  V.  Dougherty,  10  O.  S.  3«5. 

^  5610.  An  award  to  deliver  books,  papers,  and  accounts,  a  small  chest,  and  wearing  apparel, 
is  too  indefinite  to  be  enforced.     JhotMax  v.  AloiUr,  'A  O.  26ti. 

g  6611.  After  a  party  has  interposed  his  objections  under  this  section,  and  the  litigation 
thereon  has  been  carried  to  the  court  of  last  resort  and  decided,  it  is  too  late  to  offer  new  causes 
why  judgment  should  not  be  entered  on  the  award.     Montgomery  Co.  v.  Carry,  1  O.  S.  463. 

where  a  court  of  equity  allowed  the  submission  of  a  claim  for  damages  to  arbitratioii,  and 
afterwards  carried  the  award  into  its  decree,  the  affidavit  of  one  of  the  arbitrators,  that  he  signed 
tile  aw.Tr<i  under  misl.->ke,  will  not  justify  the  court,  on  bill  of  review,  in  setting  the  decree  aside. 
Ctnnel  v.  Drake,  1  <).  S.  166. 

And  sec  last  note  to  section  ."jeOl. 

\  5612.  It  is  no:  ncressarv  in  all  cases  to  prove  the  execution  of  the  submission  of  arhitration 
bund,  but  such  prool'  may  l,o  waived  by  the  opposite  party.     Montgomery  Co.  v.  Cttr,y,  \  f  >.  -^. 
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CHAPTER  3. 

■  BASTARDY. 


See  Appendix. 


Srctiom 

5G28    Effect    of    dcaih    of    mother    upon    the 
prosecution,  if  child  living. 
I  5G29.  Enect  of  death  of  child  upon  the  prosecu- 
tion, if  mother  living. 
;  S630.  Upon    death    of  child    after  judgment. 
!  court  may  modify  amount. 

I  5631.  Justice  to  furnish  complainant  transcript 
on  failure  of  officer  to  arrest  accused. 

5632.  Order  of  attachment,  and  grounds  thereof. 

5633.  Proceedings  under  attachment  same  as 
j  in  civil  actions, 

I  6634.  Service  by  publication. 

j  5635.  Personal  service  of  copies  of  complaint 

may  be  made  when  residence  of  defenc!- 

ant  known. 
'  6636.  Order  of  court  with  respect  to  attached 
I  property. 

i  5637.  Provision  for  prosecution  of  suits  by  pcr- 
!  sons  interested  in  support  of  child. 

5638.  Who    may    recover   on    bund    given    in 
I  bastardy  proceeding. 


Skctiok 

56U   Complaint,  and  warrant  for  arrest. 

5A1V  Examination  of  the  complainant. 

Mlti.  Adjournment  of  examination,  and  bond 

to  answer  complaint. 
Vn*  Compromise,  and  bond. 
J61t<.  Wnen  no  compromise  made,  accused  to 

be  recognixcd. 

5619.  Proceedings    for    discharge,  on   bail,  of 

person  committed  in  default  thereof. 

5620.  Justice  shall   file    transcript  and  papers 

with  c!erk. 

5621.  Continuance  of  cause  in  common  pleas; 

effect  on  bond. 

5622.  Surrender  of  accused    by  sureties,  and 

new  recognizance. 
SfiJS.  Failure  of  accused  to  appear  at  court,  and 

forfeiture  of  recognizance. 
5B24.  Accused  to  be  permitted  to  defend. 
5625.  The  trial  in  court. 
SK2&  Order  of  court  when  accused   adjudged 

reputed  father. 
5627.  When  putative  father  entitled  to  benefits 

of  the  law  relating  to  iii<tolvent  debtors.] 

Sec.  5614.  When  an  unmarried  woman,  who  has  been  delivered 
of  or  is  pregnant  with  a  bastard  child,  makes  complaint  thereof  in  writ- 
ing, under  oath,  before  any  justice  of  the  peace,  charging  a  person 
with  being  the  father  of  such  child,  the  justice  shall  thereupon  issue  his 
warrant,  directed  to  any  sheriff  or  constable  of  this  state,  commanding 
him  to  pursue  and  arrest  such  accused  person  in  any  county  in  the 
state,  and  bring  him  forthwith  before  the  justice  to  answer  the  com- 
plaint.      [70  V.   Ill,  §  I,] 

Sec.  o6l5.  Upon  the  return  of  the  warrant  the  justice  shall  exam- 
ine the  complainant,  under  oath,  in  the  presence  of  the  accused, 
respecting  the  cause  of  her  complaint;  the  accused  shall  be  allowed  to 
ask  the  complainant,^  when  under  oath,  any  question  he  may  think 
necessary  for  his  defense ;  and  the  examination  of  the  complainant  by 
the  justice,  the  questions  of  the  defendant,  and  the  answers  thereto  by 
the  complainant,  shall  be  reduced  to  writing,  in  the  presence  of  the 
justice,  and  subscribed  by  the  complainant     [74  v.  11,  J^  3.] 

Sec  5616.  The  justice  may,  on  the  request  of  either  party,  and 
upon  good  cause  shown,  continue  the  examination  for  a  period  not  to 
exceed  ten  days,  upon  the  accused  entering  into  a  recognizance  to  the 
state  of  Ohio,  with  sufficient  surety,  in  a  sum  not  less  than  three  hun- 
dred nor  more  than  six  hundred  dollars,  to  appear  and  answer  the 
complaint,  at  the  time  fixed  for  the  hearing  thereof,  and  abide  the  order 
of  the  justice.     [74  v.  11,  ^  2.] 

Sec.  6617.  If,  during  the  examination  before  the  justice,  or  at  any 
time  bef6re  judgment  in  the  court  of  common  plea.s,  the  accused  pay, 
or  secure  to  be  paid,  to  the  complainant,  such  amount  of  money  or 
property  as  she  may  agree  to  receive  in  full  satisfaction,  and  give  bond 


Complaint,  and 
warrant  for  arrest 


Examination  of 
the  complainant. 


Adjournment  of 
examination,  and 
bond  to  answer 
complaint. 


Compromise  and 
bond. 


\  5614.  This  proceeding  can  not  be  maintained  on  complaint  of  the  mother  when  the  child  in 
question  was  begotten  and  born  during  lawful  wedlock^  Haworth  v.  {7///,  'M  O.  S.  627 ;  and  the  S«e  Appondlz* 
«Ofiu»laint  shoala  always  set  forth  that  the  complainant  is  an  unmarried  woman.  Edwards  v. 
tonight,  8  O.  375;  and  the  proceeding  may  be  brought  in  this  state,  notwithstanding  the  rhihl 
wa^  begotten  and  born  in  another  state,  and  the  mother  and  child  never  were  residents  of  thi^ 
itate.      yfcGary   y.Str'in/^foH,  41  O.  8.2^. 

A  mayor  has  Jurisdiction  in  bastardy  concurrent  with  justices.     Mt'iUr  v,  Oehier,  36  O.  S.  C24. 

\  TiSVX     On  such   examination  the  justice  is  authorized    to   administer  an  oath    only  to  the 
compt^ioaot,  and  no  other  witnesses  can  be  examined.     Hamm  v.  ll^ickiim^  ^  O.  S.  tfl. 

^  5fit7.     Where  iu  .-i  prosecution  under  this  chapter,  the  itcrused  pjend-i  n  former  prosecution 
en  the  same  charge,  and  a  cumpromite  thereof  with  the  comt>lainaiit,  before  a  justice  of  the    8e«  Appradlx* 
peace,  the  plea  may  be  defeated  by  !>howtng  ih.tt  such  cumpmrni^e  ur  .settlement  was  obtained 
oy  the  fraud  of  the  accused.     KexarUe  v    Cartmfil,  M  (>.  S.  5:!2. 

la  ao    action    un    a  promissory  note   given    by  a    p;ir(>-  in   custody  befure  a  justice  of  the 
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BASTARDY. 


§§  561^5622. 


When  no  com- 
promise mad«,  ac- 
cused to  be 
reCQgnized. 


to  the  state  of  Ohio,  with  sufficient  surety,  to  be  approved  by  the  jus- 
tice, court,  or  judge  in  vacation,  conditioned  to  save  any  county,  town- 
ship, or  municipal  corporation  within  the  state  free  from  all  charges  foi 
the  maintenance  of  such  bastard  child,  the  justice,  court,  or  judge  in 
vacation,  shall  discharge  the  accused  from  custody,  upon  payment  of 
the  costs  of  prosecution  ;  but  such  agreement  shall  be  made  or  acknowl- 
edged by  both  parties,  in  the  presence  of  the  justice,  court,  or  judge, 
who  shall  thereupon  enter  a  memorandum  thereof  upon  his  docket,  or 
cause  the  same  to  be  made  upon  the  journal.     [74  v.  11,  §  2.] 

Sec.  5618.  AVhen  a  compromise  is  not  made,  the  justice  before 
whom  tlie  complaint  was  made  shall  bind  the  accused  to  appear  at  the 
next  term  of  the  court  of  common  pleas,  in  a  recognizance  to  the  state 
of  Ohio,  with  sufficient  surety,  in  a  sum  n<^t  less  than  three  hundred  nor 
more  than  six  hundred  dollars,  to  answer  the  accusation,  and  abide  the 
order  of  the  court ;  and  on  neglect  or  refusal  to  find  such  security,  the 
justice  shall  cause  the  accused  to  be  committed  to  the  jail  of  the  county, 
there  to  he  held  to  answer  the  complaint.     [70  v.  112,  §  4.] 

Sec.  5619.  A  person  committed  to  jail  for  failure  to  give  such 
recognizance  may  be  discharged  from  custody  by  entering  into 
recognizance,  w^ith  sufficient  surety,  in  a  sum  not  less  than  one  hundred 
nor  more  than  six  hundred  dollars,  to  be  taken  and  approved  by  a  judge 
of  the  court  of  common  pleas,  or  the  probate  judge  of  the  county,  and 
by  him  filed  in  the  office  of  the  clerk  of  the  court  of  common  pleas. 
[70  v.  112,  §  5.] 

Sec.  5620.  The  justice  before  whom  the  examination  is  had  shall, 
within  thirty  days  thereafter,  file  with  the  clerk  of  the  court  of  common 
pleas  of  the  county  a  certified  transcript  of  the  proceedings,  together 
with  the  recognizance,  if  any  be  taken,  and  all  other  papers  therein. 
[70  V.  112,  §  6.] 

Sec.  6621.  If,  at  the  next  term  of  the  court,  the  complainant  has 
not  been  delivered,  or  is  unable  to  attend,  or  if  there  be  any  other  suf- 
ficient reason  therefor,  the  court  may  order  a  continuance  of  the  cause; 
and  such  continuance  shall  operate  as  a  renewal  of  the  recognizance, 
which  shall  remain  in  full  force  until  final  judgme4it.     [70  v.  112,  ^  7.] 

Sec.  5622.  If  the  sureties  on  the  recognizance,  at  any  term  of  the 
court  of  common  pleas,  surrender  the  accused,  and  request  to  be 
released  from  the  recognizance,  or  if  the  court  deems  the  recognizance 


Proceedings  for 
discharge,  on 
bail,  of  person 
committed  in  de- 
fault thereof. 


Justice  shall  file 
transcript  and 
papers  with  clerk. 


Coniiniianceof 
caii-ie  in  i  ommon 
pi?.  •. ;  effect  on 


Surrender  of  ac- 
cused by  sureties 
and  new  recogni- 
zanc*. 
See  Appeadlx. 


peace,  on  a  charge  of  being  the  father  of  a  bastard  child,  to  the  mother  of  such  child,  for  a  com- 
promise of  such  proiccuMon  and  for  the  support  of  the  child,  the  facts  that  the  agreement  of 
compromise  was  not  acknowledKed  before  the  justice,  that  no  memorandum  of  the  same  was 
entered  on  his  docket,  and  that  no  bond  was  given  conditioned  that  the  child  should  not  become 
a  township  charge,  constitute  no  defense  to  the  action  ;  nor  doc»  an  answer  in  such  action  aver- 
ring that  the  child  lived  but  a  few  days  after  birth,  and  that  no  expense  was  incurred  in  the  sup- 
p  >rt  of  the  child,  state  facts  sufficient  to  constitute  such  defence.  Maxiuelt  v.  Campbelly  8  O. 
S   JtiJ. 

\  5618.  The  surety  in  such  recognizance  is  not  bound  for  the  payment  of  the  final  judgment, 
but  undertakes  only  for  the  defendant's  appearance,  and  submission  to  such  further  order  as 
the  court  may  make  touching  a  continuance  or  his  appearance  in  court.  Gebhqrt  v.  Drak*^  24 
O.  S.  177;  but  see  g  5623.  *- 

g  5620.  The  neglect  of  a  justice  to  file  the  transcript  and  other  papers  within  thirty  days  does 
not  defeat  the  prosecution  ;  when  the  transcript  filed  in  the  common  pleas  has  been  lost,  a  new 
one  may  be  substituted,  and  if  the  written  examination  of  the  complainant  has  been  lost,  its  con- 
tents may  be  proved  by  parol,  and  for  that  purpose  the  complainant  is  a  competent  witness;  and 
if  at  the  trial  term  such  papers  are  lost,  a  motion  by  the  defendant  to  continue  the  cause  until 
the  papers  are  found  is  addressed  to  the  discretion  of  the  court,  and  the  overruling  of  the 
motion  is  not  error.     /A^  v.  Fisher,  26  O.  S.  7. 

^  5621.  The  transcript  and  recognizance  were  filed  at  the  term  of  the  court  to  which  the 
defendant  was  recognized,  hut  there  was  no  order  continuing  the  cause  either  at  that  term  or 
the  next  term  thereafter,  and  at  the  next,  being  the  third  term,  the  recognizance  was  forfeited, 
the  cause  tried,  and  a  verdict  of  guilty  rendered  and  judgment  pronounced  against  the  defend- 
ant in  his  absence:  Held,  that  there  being  no  continuance  of  the  cause  at  the  first  term,  the 
recognizance  did  not  bind  the  defendant  to  appear  at  any  subsequent  term,  and  the  trial  in  his 
abbence  was  unauthorized.     Oruve  v.  Freyiag,  ;ll  O.  S.  147. 
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insufficient,  the  court  may  order  a  new  recognizance  to  be  taken,  can- 
cel the  first  recognizance,  and  commit  the  accused  until  a  new  recogni- 
zance is  given.      [70  v.  112,  ■§  7.] 

Sec.  5623.     If  the  accused  fail  to  appear  at  the  term  of  the  court  Failure  of  «- 
to  which  he  is  recognized,  his  recognizance  shall  be  forfeited ;  and  if  McotrTamffor- 
a  verdict  of  guilty  be  rendered,  and  judgment  entered  thereon  as  here-  feiturc  of  recogni- 
mafter  provided,  the  amount  of  such  forfeited  recognizance  shall  be  "'""^■ 
applied  in  payment  of  the  judgment.     [70  v.  112,  §  8.] 

Sec.  5624.     Before  or  upon  the  hearing  of  the  complaint,  the  court,  Accused  to  be 
in  every  case,  shall  permit  the  accused  to  appear  in  person,  or  by  coun-  Sfn""""' '" '"" 
sel,  and  make  defense.     [70  v.  115,  §  20.] 

Sec.  5625.     VVhen  the  accused  pleads  not  guilty  of  the  charge,  The  trial  in  court, 
before  the  court  to  which  he  is  recognized  to  appear,  or,  having  been 
recognized,  fails  to  appear,  the  court  shall  order  the  issue  to  be  tried  by 
a  jury;  and  at  the  trial  of  such  issue,  the  examination  before  the  justice 
shall  be  given  in  evidence  by  the  complainant.     [70  v.  113,  §  9.] 

Sec.  5(626.     If  the  accused,  in  person  or  by  counsel,  confess  in  order  of  court 
court  that  the  accusation  is  true,  or  if,  upon  the  trial,  the  jury  find  him  when  accused 
guilty,  he  shall  be  adjudged  the  reputed  father  of  the  bastard  child,  and  fat'her*'   "P"" 
shall  stand  charged  with  the  maintenance  thereof  in  such  sum  as  the 
court  shall  order  and  direct,  with  paym^t  of  costs  of  prosecution ;  the 
court  shall  require  the  reputed  father  to  give  security  to  perform  such 
order ;  and  in  case  he  neglect  or  refuse  to  give  such  security,  and  pay 
the  costs  of  prosecution,  he  shall  be  committed  to  the  jail  of  the  county, 
there  to  remain,  except  as  provided  in  the  next  Section,  until  he  com- 
plies with  the  order  of  the  court.     [70  v.  115,  §  21 ;  72  v.  49,  §  10.] 

Sec.  6627.     Such  putative  father,  after  having  been  confined  in  when  putative 
prison  for  the  period  of  three  months,  for  failing  to  comply  with  the  b!;'nefit» "f'prl"* 
order  of  the  court  provided  for  in  the  last  section,  shall  be  entitled  to  vLonsof  law  re- 
the  benefits  of  the  provisions  of  law  relating  to  insolvent  debtors,  in  the  d^blSrs"  """'"'"' 
same  manner  as  persons  imprisoned  for  debt;  but  before  such  putative 
father  shall  receive  or  be  entitled  to  such  benefits,  he  shall  give  at  least 
three  days'  notice  to  the  complainant  or  her  attorney  of  his  intention  to 
apply  therefor.     [72  v.  49,  §  10.] 

Sec.  5628.     The  death  of  the  mother  shall  not  abate  the  prosecu-  Effect  of  death  of 
tion,  if  the  child  is  living,  but  a  suggestion  of  the  fact  shall  be  made,  prosecution?  if  • 
and  the  name  of  the  child  substituted  upon  the  record  for  that  of  the  =''''''  living. 
mother,  and  a  guardian  ad  litem  appointed,  who  shall  not  be  liable  for 
costs;  and  in  such  case  the  testimony  of  the  mother,  reduced  to  writing 
belofe  the  justice,  may  be  read  in  evidence.     [70  v.  113,  §  11.] 

Sec.  5629.     The  death  of  a  bastard  child  shall  not  be  cause  of  Effect  of  death  of 
abatement,  or  bar  to  a  prosecution  for  bastardy,  if  the  mother  is  living;  cution^ff'tno^hcr' 
but  the  court  trying  the  cause  shall,  on  conviction,  take  the  death  into  living.' 
consideration,  and  give  judgment  for  such  sum  as  it  deems  just,  the  pay- 
ment of  which,  or  security  therefor,  may  be  enforced  as  above  provided. 
[70  V.  113,  §  13.] 

Sec.  5630.     Upon  the  death  of  a  bastard  child  after  judgment,  and  up„„  (1^,,!,  of 
before  the  expiration  of  the  time  limited  for  the  last  payment  on  the  child  after  judg- 


• 


?  .V.2i,  A  trial  can- not  be  had  without  the  presence  and  testimony  of  the  mother  of  the 
iile^tiaiate  child.     BajrUr  v.  Columbia  Tf.,  Ifi  O.  .">«. 

\  HffVi  The  provision  of  this  section  for  imprisonment  is  not  in  conflict  with  section  15,  article 
1.  of  the  constitution,  the  sum  in  which  the  defendant  is  charged  not  being  a  debt,  within  the 
tBcaniDg  of  that  section.     Muster  v.  Stewart,^  21  O.  S.  :to3. 

The  provisions  of  section  5520  haVe  no  application  to  a  proceeding  under  this  chapter.  Hoot- 
man  V.  Skritur,  15  O.  S.  «. 

An  order  of  maintenance  is  a  iudgment  of  a  court  of  competent  jurisdiction,  and  can  not  be 
impeached  collaterally;  and  such  judgment  may  be  enforced  hy  execution  as  in  other  cases,  the 
Kcnrity  given  being  only  to  be  resorted  to  in  case  of  the  inability  of  the  defendant.  Darby  v. 
Ctrtrm,  8  O.  14». 
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meni.  court  may    judgment,  the  court  which  rendered  the  judgment  may,  on  motion  and 
modify  ainount.     j,Qtj(,g^  make  such  reduction  in .  the  amount  of  the  same  as  is  proper 

and  just  in  consequence  of  such  death.  [70^  v.  113,  §  12.] 
Justice  to  furnish      Sec.  5631.     When  it  appears  from  the  return  of  the  officer  upon  the 
script  on  failure"  Warrant  that  the  accused  could  not  be  arrested,  the  justice  shall,  upon 
of  officer  10  arrest  demand,  forthwith  make  a  certified  transcript  of  the  proceedings  had 
accuse  .  before  him,  including  copies  of  the  complaint  and  warrant,  with  the 

return  thereon,  and  deliver  the  same  to  the  complainant,  or  her  agent 

or  attorney.     [70  v.  113,  §14.] 
Order  of  attach-        Sec.  5632.     Upon  the  filing  of  the  transcript  mentioned  in  the  pre- 
tTic'rioT'' *"""'''  ceding  section,  in  the  office  of  the  clerk  of  the  court  of  common  pleas 

of  the  county  in  which  the  justice  resides,  an  order  of  attachment  shall 

be  issued  by  the  clerk,  when  there  is  filed  in  his  office  an  affidavit  of 

the  complainant,  her  agent  or  attorney,  showing — 

First.     That  the  complainant  is  the  mother  of  a  bastard  child,  or  that 

she  is  pregnant  with  a  child  which,  if  born  alive,  will  be  a  bastard. 
Second.     That  the  accused  person  is  the  father  of  such  child. 
Third.     The  existence  of  one  or  more  of  the  following  grounds : 

1.  That  the  accused  is  a  non-resident  of  this  state;  or, 

2.  Has  absconded  with  the  intent  to  defraud  complainant ;  or, 

3.  Has  left  the  county  of  his  residence  to  avoid  the  service  of  a 
warrant;  or, 

4.  So  conceals  himself  that  a  warrant  cannot  be  served  upon  him. 
[70  V.  113,  §  15.] 

Proceedings  Sec.  5633.     The  Order  of  attachment  shall  issue  without  an  under- 

samrasiiTcivli'"*  taking;  the  amount  of  property  seized  thereon  shall  not  exceed  one 
actions.  thousand  dollars  in  appraised  value ;  and  attachments  under  this  chapter 

shall  be  subject  to  the  provisions  of  this  title  in  reference  to  attachments 
in  civil  actions,  and  be  governed  in  all  respects  thereby.     [70  v.  114, 
§§  16,  17,  18.] 
Services  by  pub-       Sec.  5634.     Upon  the  retum  of  the  order  of  attachment,  service 
hcation.  j^^^y  ^^  -^^.A  by  the  publication,  for  six  consecutive  weeks,  in  some  nexvs- 

paper  of  general  circulation  in  the  county  wherein  the  cause  is  pending, 
of  a  notice  of  the  pendency  of  the  proceeding,  stating  the  object  thereof, 
the  substance  of  the  complaint,  and  that  an  order  of  attachment  has 
.  been  issued  and  served  therein;  and  in  such  case,  copies  of  the  com- 

plaint and  order  of  attachment,  with  the  return  thereon,  shall  forthwith 
be  deposited  in  the  post-office,  directed  to  the  accused  at  his  place  of 
residence,  unless  it  be  made  to  appear  to  the  court,  by  affidavit  or  other- 
wise, that  such  residence  is  unknown  to  the  complainant,  and  couldnot, 
with  reasonable  diligence,  be  ascertained  by  her.     [70  v.  1 14,  §  19.] 
Personal  service        Sec.  5635.     If  the  defendant's  place  of  residence  is  known,  per- 
piaint'may'^be"'"    sonal  servicc  of  certified  copies  of  the  complamt  and  order  of  attach- 
made  when  resi-    mcnt,  with  the  retums  thereon,  may  be  made  at  complainant's  election, 
an" known.  instead  of  service  by  publication;  and  the  cause  maybe  heard  and 

determined  at  any  time  after  the  expiration  of  six  weeks  from  the  time 
of  personal  service,  or  the  first  publication  of  the  notice  provided  for 
in  the  last  section. '   [70  v.  115,  *^  19.! 
Order  of  court  Sec.  56361     If,  upon  such  trial,  tne  accused  be  adjudged  to  be  the 

."I't^he^' ro '°  reputed  father  of  the  child,  the  court  shall  order  that  unless  the  defend- 
e'riy^  '  ^'°^  ant,  within  a  day  to  be  fixed  by  the  court,  pay  the  sum  adjudged  against 
him,  with  costs  of  prosecution,  so  much  of  the  property  remaining  in 
the  hands  of  the  officer,  after  applying  the  money  arising  from  the  sale 
of  peri.shable  property,  and  so  much  of  the  personal  property,  and 
lands  and  tenements,  if  any,  as  may  be  necessarv  to  satisfy  such  order, 
be  sold,  under  the  same  restrictions  and  regulations  as  if  the  same  had 
been  levied  on  by  execution;  the  money  arising  therefrom,  with  the 


Digitized  by 


Google 


1417 

§§  5637-5640.  CONTEMPTS  OF  COURT.  Tit.  /,  Div.  7,  Ch.  4 

amount  that  may  be  recovered  from  the  garnishee,  shall  be  subject  to 
the  order  and  control  of  the  court,  and  be  applied  to  satisfy  5uch  order 
in  such  sums  and  at  such  limes  as  the  court  may  order  and  direct;  if 
there  be  not  enough  to  satisfy  the  same,  the  order  of  the  court  shall 
stand,  and  execution  may  issue  thereon  for  the  residue,  in  all  respects 
IS  in  judgments  at  law;  and  any  surplus  of  attached  property,  or  its 
proceeds,  shall  be  returned  to  the  defendant.     [70  v.  115,  §  22.J 

Sec.  5637.     When  a  woman  has  a  bastard  child,  and  neglects  to  Provision  for 
bring  a  suit  for  its  maintenance,  or  commences  a  suit  and  fails  to  prose-  praejut'on  of 

o.  .  '  r  suits  by  persons 

cute  It  to  final  judgment,  the  trustees  of  a  township,  or  treasurer  of  a  imerested  in  sup- 
municipal  corporation,  interested  in  the  support  of  such  bastard  child,  p»"  «f '*"'<*• 
or  the  directors  of  a  county  infirmary  in  which  she  becomes  a  charge, 
may,  when  sufficient  security  is  not  offered  to  save  such  county,  town- 
ship, or  municipal  corporation  from  expense,  make  complaint  in  behalf 
of  such  county,  township,  or  municipal  corporation,  against  him  who 
is  accused  of  begetting  such  child,  or  may  take  up  and  prosecute  a 
coniplaint  begun  by  the  mother  of  such  child.     [70  v.  112,  4^  3.] 

Sec.  5638.     The  directors  of  the  infirmary  of  a  county,  the  trustees  who  may  recover 
of  a  township,  or  the  treasurer  of  a  municipal  corporation,  in  which  basurdy^p""'""!- 
a  bastard  child  becomes  a  charge,  may  sue  and  recover  upon  any  bond  '»«■ 
given  to  the  state  of  Ohio  in  any  proceeding  against  the  reputed  father 
of   such    bastard   child ;  and  the   provisions   of  this  chapter,  and  all 
the  remedies   herein  allowed,   shall   apply   to  all   classes    [cases]    in 
which  the  infirmary  directors,  trustees  of  townships,  or  treasurers  of 
municipal    corporations,    are   authorized   to    commence   or   prosecute 
a  complaint  against  the  reputed  father  of  an  illegitimate  child.     [70  v. 

"5.  §  n\ 


CHAPTER  4. 

CONTE.MrrS  OF  COURT. 


Sbction  . ,  Section 

5S39.  What  contempts  may  be  punished  sum-  <  5<;16.  Imprisonment  till  order  obeyed. 

marily. 
5Wft.  What  acts  are  contempts  of  court. 
.^U.  When  accused  entitled  to  be  heard. 


96(2.  Right  of  accused  to  bail. 

W&.  BaJ  bond  to  be  given  to  satisfaction  of 

clerk. 
SfrH.  Trial  by  the  court. 
5645.  Punishment  if  found  guilty. 


5647.  Proceedings  wlien  party  released  on  bail 
fails  to  appear. 

5648.  Right  of  court  who  committed  prisoner 
to  release  him. 


fi649.  Judgment  final. 
6650.  When  the  provisions  of  this  chapter  ap. 
ply. 


Sec.  5639.     A  court,  or  judge  at  chambers,  may  punish,  summa-  what  contempts 
rily,  a  person  guilty  of  misbehavior  in  the  presence  of  or  so  near  the  ^"{Jmarli""'* 
court  or  judge  as  to  obstruct  the  administration  of  justice.     [32  v.  17,  ^^(.  ^jy 

§  '•] 

Sec.  5640.     A  person  guilty  of  any  of  the  following  acts  may  be  what  acts  are 
punished  as  for  a  contempt :  cou"."''"''  °^ 

1.  Disobedience  of,  or  resistance  to,  a  lawful  writ,  process,  order, 
rule,  judgment,  or  command  of  a  court  or  an  officer. 

2.  Misbehavior  of  an  officer  of  the  court  in  the  performance  of 
his  official  duties,  or  in  his  official  transactions. 

3.  \  failure  to  obey  a  subpoena  duly  served,  or  a  refusal  to  be 
sworn,  or  to  answer  as  a  witness,  when  lawfully  required. 

4.  The  rescue,  or  attempted  rescue,  of  a  person  or  of  property  in 

Ji  5*3^.  Such  rccugnizances  are  not  in  the  nature  of  bunds  of  iiidcmniiy,  and  when  forfeited, 
the  foil  amount  of  the  penalty,  with  interest  from  the  date  of  forfeiture,  may  be  recovered, 
without  averring  any  loss  or  damage  sustained  by  the  mother  of  the  child,  or  the  township  where 
It  was  bom.    Porttrs.  SlaU,  23  O.  S.  320;  Clark  v.  Pttty,  29  O.  S.  452. 

\\  5639-50.    See  Marrit  v.  Marcy,  4  0. 83 ;   Lmut  v.  State,  9  O.  S.  3S7 ;   Statt  v.  Caff,  W.  78;  See  Appendix. 
•S««f  v.  CrulUr,  W.  421 :  Baldwin  v.  State,  11  O.  S.  681;   Wkite  v.  Gates,  42  O.  S.  109. 
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— 1 , 

the  custody  of  an  officer  by  virtue  of  an  order  or  process  of  court  held 

by  him. 

&  AC. 868.  5.     A  failure  upon  the  part  of  a  person  recognized  to  appear  as  a 

witness  in  any  court,  to  appear  in  compliance  with  the  terms  of  his 

recogtiizance.     [32  v.  17,  §  i;  59  v.  31.] 

When  accused  ^"^^^  5641.     In  cascs  Under  the  last  section,  a  charge  in  writing 

entitled  to  be        shall  be  filed  with  the  clerk,  an  entry  thereof  made  upon  the  journal, 

and  an  opportunity  given  to  the  accused  to  be  heard,  by  himself  or 

counsel;  but  this  section  shall  not  be  so  construed  as  to  prevent  the 

court  from  issuing  process  to  bring  the  accused  party  into  court,  or 

from  holding  him  in  custody,  pending  such  proceedings.  [75  v.  745,  §  3.] 

Right  of  accused      ^Ec.  5642.     In  proceedings  under  the  sccond  Section  [y^()'-«ar//K«- 

toEaii.  drcd and  forty\  if  the  writ  is  not  returnable  forthwith,  the  court  may  fix 

the  amount  of  an  undertaking  to  be  given  by  the  accused,  with  surety  to 

the  satisfaction  of  the  sheriff;  and  upon  the  return  of  a  writ,  when  it  is 

not  convenient  to  hear  the  charge  without  delay,  the  court  shall  fix  the 

amount  of  an  undertaking  to  be  given,  with  surety  to  the  satisfaction 

of  the  clerk,  for  the  appearance  of  the  accused  to  answer  the  charge. 

[75  V.  746,  §  4-] 

Bail  bond  to  be         Sec.  5643.     Upon  the  execution  of  such  undertaking,  with  surety 

ficrion  oPcirrk     ^^  ^^  satisfaction  of  the  sheriff  or  clerk,  the  accused  shall  be  released 

from  custody.  [75  v.  746,  §  5.] 

Trial  by  the  court      S'^'--  5644.     Upon  the  day  fixed  for  the  trial  the  court  shall  proceed 
to  investigate  the  charge,  and  shall  hear  any  answer  or  testimony  which 
the  accused  may  make  or  offer.  [75  v.  746,  §  6.]  • 
Punishment  if  Sec.  5645.     The  court  shall  then  determine  whether  the  accused  is 

found  guilty.        guilty  of  the  contempt  charged ;  and  if  it  be  adjudged  that  he  is  guilty, 
he  may  be  fined  not  exceeding  five  hundred  dollars,  or  imprisoned  not 
more  than  ten  days,  or  both.  [75  v.  746,  §  7.] 
imprisonraentiiii       Sec.  5646.     When  the  contempt  consists  in  the  omission  to  do  an 
order  obeyed.       act  which   is  yct  in  the  power  of  the  accused  to  perform,  he  may  be 
imprisoned  until  he  performs  it.  [75  v.  746,  J5  8.] 

ProceedinKswhen     ^^^*  5647.     If  the  party  be  released  on  bail,  and  fail  to  appear  upon 
party  released  on  the  day  named,  the  court  may  issue  another  order  of  arrest,  or  may  order 
'"'"°''''''"''- the  undertaking  for  his  appearance  to  be  prosecuted,  or  both;  and  if 
the  undertaking  be  prosecuted,  the  measure  of  damages  in  the  action 
shall  be  the  extent  of  the  loss  or  injury  sustained  by  the  aggrieved  party 
by  reason  of  the  misconduct  for  which  the  contempt  was  prosecuted, 
and  the  costs  of  the  proceeding,  and  sdch  recovery  shall  be  for  the  ben- 
efit of  the  party  injured.     [75  v.  746,  §  9.] 
Right  of  court  Sec.  5648.     When  a  person  is  committed  to  jail  for  contempt,  the 

pr'iso^r't'orefMse  court  or  judge  who  made  the  order  may  discharge  him  from  imprison- 
bim.  ment  when  it  appears  that  the  public  interest  will  not  suffer  thereby. 

[75  V.  746,  §  10.] 
Judgment  final.         Sec.  5649.     The  judgment  and  orders  of  a  court  or  officer  made- 
in  cases  of  contempt  may  be  reviewed  on  error ;  but  proceedings  in 
error  therein  shall  not  suspend  execution  of  the  order  or  judgment  until 
there  is  filed  by  the  person  in  contempt,  in  the  court  rendering  the 
80c  Appendix,      judgment,  or  in  the  court  or  before  the  officer  making  the  order,  an 
undertaking  payable  to  the  state  of  Ohio,  with  sureties  to  the  accept- 
ance of  the  clerk  of  that  court,  in  an  amount  fixed  by  the  reviewing 
court,  or  a  judge  thereof,  conditioned  that  if  judgment  be  given  against 
him,  he  will  abide  and  perform  the  order  or  judgment.  [75  v.  746,  s  11.] 
When  the  pro-  ^Ec.  5650.     This  chapter  is  not  cumulative  to  the  provisions  of 

visions  of  this       division  three,  chapter  three,  of  this  title,  nor  of  chapter  five,  title 
c  apter  app  y.      jjj^gg^  pf  fjjjg  pjj^  but  fumishes  a  remedy  in  cases  not  thereby  pro- 
vided for.  [75  V.  746,  §  12.] 
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CHAPTER  5. 

DISSOLUTION   OF   CORPORATIONS. 


Section 

fi6-M.  When  corporation  may  petition  for  dis> 

solution. 
5&V2.  What  the  petition  must  contain. 
565.1.  Affidavit  to  be  attached  to  petition. 

5654.  Notice  of  the  pendency  of  the  petition. 
-5655.  Hearing  before  the  ma&ter. 

8656.  When  a  judgment  for  dissotution  to  be 

rendered. 
5657.  Who  may  be  appointed  receiver. 

5655.  Powcr.«i  of  receiver. 

5650.  Unpaid  subscriptions  to  be  collected. 

5660.  Duties  of  trustees. 

5661.  Transfers  pending  the  action  void. 

5662.  Duties  of  creditors  and  other  persons. 
566.*).  Meeting  of  creditors. 

5664.  How  contingent  engagements  discharged. 
566^5.  Receiver's  compensation. 

5666.  Receiver  to  retain  money  for  certain  pur- 

poses. 

5667.  How  distribution  to  be  made. 

5665.  Whendividend  may  be  made. 

5669.  Receiver  to  act  on  order  of  court. 

5670.  Account  of  receiver  to  court. 

5671.  Report  of  referee  on  receiver's  account. 

5672.  Further  duties  of  receiver. 

5673-  When  one-fifth  of  stockholders  may  re- 
quire a  dissolutioit. 


Section 

5674.  How  certain  corporations  may  surrender 

charter. 

5675.  Directors  at  lime  of  dissolution  may  settle 

affairs  of  corporation. 
ri676.  When  the  last  board  is  without  a  quorum. 

5677.  Petitions  under  preceding  section. 

5678.  Trustees  appointed  succeed  to  right  of 

predecessor. 

5679.  No  action   shall   abate  by  dissolution  of 

corporation. 

5680.  Judgments   by  or   against  such  corpora- 

tions may  be  enforced. 

5681.  Title  to  properly  of  corporation   to  pass 

to  trustees. 

5682.  Trustees  personally  liable    for  an  abuse 

of  trust. 

5683.  Dissolved     corporation     may    prosecute 

action  in  its  own  name. 

5684.  May  be  sued  in  corporate  name;  service 

of  process. 

5685.  Judgments  for  or  against  may  be  revived. 

5686.  Krror  may  be  prosecuted    on  judgment 

for  or  against. 

5687.  Directors  may  appoint  trustees  to  settle 

affairs  of  corporation. 

5688.  Removal  and  duties  of  trustees. 


en  corpora- 
tion i:i.ty  petition 
for  dissuluiion. 
See  Sup. 


/ 


Sec.  5651.  When  a  majority  of  the  directors,  trustees,  or  other  wh 
officers  having  the  management  of  the  concerns  of  any  corpora- 
tion, or  stockholders  representing  not  less  than  one-third  of  the 
capital  stock  of  any  corporation,  organized  under  the  laws  of  the 
state,  discover  that  the  stock,  property,  and  effects  of  the  corporation 
have  been  so  far  reduced,  by  losses  or  otherwise,  that  it  will  not  be  able  s,eAnpcn<iix. 
to  pay  all  just  demands  to  which  it  may  be  liable,  or  to  afford  a  reason- 
able security  to  those  who  may  deal  with  it,  or  deem  it  beneficial  to  the 
interests  of  the  stockholders  that  the  corporation  be  dissolved,  or  when 
such  directors,  trustees,  or  other  officers  are  authorized,  by  a  majority 
of  the  stockholders,  to  apply  for  a  judgment  as  hereinafter  provided,  or 
when  the  objects  of  the  corporation  have  wholly  failed,  or  are  entirely 
abandoned,  or  it  is  impracticable  to  accomplish  such  objects,  they  may 
apply  to  the  court  of  common  pleas  of  the  county,  or  the  superior 
court  of  the  city  or  county,  in  which  the  principal  place  of  conducting 
the  business  of  the  corporation  is  situate,  by  petition,  for  the  dissolution 
of  such  corporation,  pursuant  to  the  provisions  of  this  chapter.  [72  v. 
138,  §  I.] 

Sec.  5652.     Such  application   shall   contain    a   statement   of   the 
reasons  which  induce  the  applicants  to  desire  a  dissolution  of  the  cor-  ■""''  >=' 
poration,  and  there  shall  be  annexed  thereto — 

1.  A  full,  just,  and  true  inventory  of  .all  the  estate,  both  real  and 
personal,  in  law  and  equity,  of  the  corporation,  and  of  all  the  books, 
vouchers,  and  securities  relating  thereto. 

2.  A  full,  just,  and  true  account  of  the  capital  stock,  if  any,  of  the 
corporation,  specifying  the  names  of  the  stockholders,  their  residence, 
when  known,  the  number  of  shares  belonging  to  each,  the  amount  paid 
in  upon  such  shares  respectively,  and  the  amount  still  due  thereon. 

3.  A  statement  of  all  the  incumbrances  on  the  property  of  the  cor- 
poration, and  of  all  engagements  entered  into  by  it  which  have  not  been 
fully  satisfied  or  canceled,  specifying  the  place  of  residence  of  each 
creditor,  and  of  every  person  to  whom  such  engagements  were  made,  if 
known,  and  if  not  known,  the  fact  to  be  so  stated,  and  the  sum  owinji 


What  the  Dctition 
litain. 
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16653-5660. 


Affidavit  to  be  at- 
tached to  petition. 


■S.  A  8.  248. 

Notice  of  the 
pendency  of  the 
petition. 


to  each  creditor,  the  nature  of  each  debt  or  demand,  and  the  true  cause 
S.  A 8. 2411.  ^^^  consideration  of  such  indebtedness.     [64  v.  153,  ^  2.] 

Sec.  6663.  To  every  such  i>etition  there  shall  also  be  annexed  an 
affidavit  of  the  applicants,  that  the  facts  stated  in  the  application,  and 
the  accounts,  inventories,  and  statements  contained  therein  or  annexed 
thereto,  are  just  and  true,  so  far  as  they  know,  or  have  the  means  of 
knowing.     [64  v.  153,  §  3.] 

Sec.  56o4.  Upon  such  petition,  accounts,  inventories,  and  affida- 
vit being  filed,  an  order  shall  be  entered  requiring  all  persons  inter- 
ested in  the  corporation  to  show  cause,  if  any  they  have,  why  it  should 
not  be  dissolved,  before  some  referee  or  master  commissioner  appointed 
by  the  court,  and  to  be  named  in  the  order,  at  a  time  and  place  therein 
to  be  specified,  not  less  than  three  months  from  the  date  thereof;  and 
a  notice  of  the  contents  of  such  order  shall  be  published  once  in  each 
week,  for  three  weeks  successively,  in  some  newspaper  published  and 
of  general  circulation  in  the  county  wherein  the  principal  place  of 
business  of  the  corporation  is  situate.     [64  v.  153,  §5^  4,  5.] 

Sec.  5655.  On  the  day  appointed  in  the  order,  the  referee  or  mas- 
ter shall  proceed  to  hear  the  allegations  and  proofs  of  such  parties,  take 
testimony  in  relation  thereto,  and,  with  all  convenient  speed,  report  the 
same  to  the  court,  with  a  statement  of  the  property,  effects,  debts, 
credits,  and  engagements  of  the  corporation,  and  of  all  other  matters 
and  things  pertaining  to  its  affairs.     [64  v.  153,  §  6,] 

Sec.  5656.  When  the  report  is  made,  if  it  appear  to  the  court 
that  the  corporation  is  insolvent,  or  that  a  dissolution  thereof  will  be 
beneficial  to  the  stockholders,  and  not  injurious  to  the  public  interest, 
or  that  the  objects  of  the  corporation  have  wholly  failed,  or  been 
entirely  abandoned,  or  that  it  is  impracticable  to  accomplish  such 
objects,  a  judgment  shall  be  entered  dissolving  the  corporation,  and 
appointing  one  or  more  receivers  of  its  estate  and  effects;  and  the  cor- 
poration shall  thereupon  be  dissolved,  and  shall  cease.     [64  v.  153, 

§7.] 

Sec.  5657.  A  director,  trustee,  or  other  officer  of  the  corporation, 
or  any  of  its  stockholders,  may  be  appointed  a  receiver ;  and  a  receiver 
shall,  before  entering  upon. the  duties  of  his  appointment,  give  such 
security  to  the  state,  and  in  such  penalty,  as  the  court  shall  direct,  con- 
ditioned for  the  faithful  discharge  of  the  duties  of  his  appointment, 
and  for  the  due  accounting  for  all  money  received  by  him.     [64  v. 

Skc.  5658.  Such  receiver  shall  be  vested  with  all  the  estate,  real 
or  personal,  of  the  corporation,  from  the  time  of  his  having  filed  the 
security  hereinbefore  required,  and  shall  be  trustee  of  such  estate  for 
tV^e  benefit  of  the  creditors  of  the  corporation  and  its  stockholders;  and 
he  shall  have  all  the  power  and  authority  conferred  by  law  upon  trustees 
to  whom  assignments  are  made  for  the  benefit  of  creditors.     [64  v.  1 53, 

§§9,  lo-l 

Sec.  5659.  If  there  be  any  sum  remaining  due  upon  any  share  of 
stock  subscribed  in  the  corporation,  the  receiver  shall  immediately  pro- 
ceed and  recover  the  same,  unless  the  person  so  indebted  is  wholly 
insolvent,  and  for  that  purpose  may  commence  and  prosecute  an  action 
for  the  recovery  of  such  sum,  without  the  consent  of  any  creditor  of 
the  corporation.     [64  v.  153,  §  11.] 

SeC.  5660.  The  receiver  shall,  immediately  on  his  appointment, 
give  notice  thereof,  which  shall  contain  the  same  matters  required  by 
law  in  notices  of  trustees  of  insolvent  debtors,  and  in  addition  thereto 
it  shall  notify  all  persons  holding  any  open  or  subsisting  contract  of  the 
corporation  to  present  the  same  to  him,  in  writing  and  in  detail,  at  the 


&AS.243>4. 


Hearine  before 
the  master. 


8.  A  8.  244. 


When  a  judgment 
for  dissolution  to 
be  rendered. 


eS  a  9a  b44. 


Who  may  be  ap- 
pointed receiver. 


8.  A  8.244. 

Powers  of  re- 
ceiver. 

Krr  Appendix. 
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time  and  place  in  such  notice  specified,  which  shall  be  published  for 
three  weeks  in  some  newspaper  printed  and  of  general  circulation  in 
the  county  wherein  the  principal  place  of  business  of  the  corporation 
is  situate.     [64  v.  153,  §  12.]  8.4S.244. 

Sec.  5661.     All  sales,  assignments,  transfers,  mortgages,  and  con-  Transfers  pend- 
veyances,  of  any  part  of  the  estate,  real  or  personal,  including  things  '^'|5j '"  *'^"°" 
in  action,  of  every  description,  made  after  the  petition  for  the  dissolu-  see  Sup. 
tion  of  the  corporation  is  filed,  in  payment  of  or  as  security  for  any 
existing  or  prior  debt,  or  for  any  other  consideration,  and  all  judgments 
confessed  by  such  corporation  after  that  time,  shall  be  absolutely  void 
as  against  the  receiver  appointed  on  such  petition,  and  as  against  the 
creditors  of  the  corporation.     [64  v.  153,  §  13.]  S.*s.»44. 

Sec.  5662.    After  the  first  publication  of  the  notice  of  the  appoint-  Outiesof  creditors 
ment  of  a  receiver,  every  person  having  po.ssession  of  any  property  """i  "'her  persons 
belonging  to  the  corporation,  and  every  person  indebted  thereto,  shall 
account  and  answer  to  the  receiver  for  the  amount  of  such  debt,  and 
for  the  value  of  such  property ;  and  all  the  provisions  of  law  in  respect 
to  trustees  of  insolvent  debtors,  the  collection  and  preservation  of  the 
property  of  such  debtors,  the  concealment  and  discovery  thereof,  and  . 
the  means  of  enforcing   such  discovery,  shall  be  applicable  to  such 
receiver,  and  to  the  property  of  the  corporation,  except  as  otherwise  ^  *  ^  ***• 
provided  herein.     [64  v.  153,  §§  14,  15.] 

Sec.  5663.     The  receiver  shall  call  a  general  meeting  of  the  cred-  Meeting  of 
itors  of  the  corporation,  within  four  months  from  the  time  of  his  appoint-  creditors. 
ment,  at  which  all  accounts  and  demands  for  and  against  the  corpora- 
tion, and  all  its  open  and  subsisting  contracts,  shall  be  ascertained  and 
adjusted,  as  fuUy  as  may  be,  and  the  amount  of  money  in  the  hands  of 
the  receiver  declared;  and  he  may  settle  controversies  that  arise  Ijetween 
him  and  the  debtors  or  creditors  of  the  corporation  by  arbitrament  or   *    ," 
reference.     [64  v.  153,  §§  15,  16.]  ,      . 

Sec.  6664.     If  there  be  any  open  and  subsisting  engagements  on  now  contingent 
contracts  of  the  corporation  which  are  in  the  nature  of  insurance,  or  «><aa?eni«nts  dis- 
contingentengagements  of  any  kind,  the  receiver  may,  with  the  consent  '•''"^^° 
of  the  party  holding  such  engagements,  cancel  and  discharge  the  same, 
by  refunding  to  -such  party  the  premium  or  consideration  paid  thereon  by 
the  corporation,  or  so  much  thereof  as  shall  be  in  the  same  proportion 
to  the  time  which  remains  of  any  risk  assumed  by  such  engagements, 
as  the  whole  premium  bears  to  the  whole  term  of  such  risk ;  and  upon 
such  amount  being  paid  by  the  receiver  to  the  person  holding  or  being  ^*8-8«. 
the  legal  owner  of  such  engagement,  it  shall  be  deemed  canceled  and 
discharged  as  against  the  receiver.     [64  v.  153,  §  17.] 

Sec.  5665.     The  receiver  shall,  in  addition  to  his  actual  disburse-  r^^.^ 
ments,  be  entitled  to  such  commissions  as  the  court  shall  allow,  not  pcnsauon. 
exceeding  the  sum  allowed  to  executors  or  administrators,  as  well  as 
reasonable  counsel  fees  for  services  rendered  him.     [64  v.  153,  §  18.]  **•***•***• 

Sec.  5666.     The  receiver  shall  retain  out  of  the  money  in   his  Receiver  to  retain 
hands  a  sufficient  amount  to  pay  the  sums  which  he  is  hereinbefore  money  for  certain 
authorized  to  pay,  for  the  purpose  of  canceling  and  discharging  any  ■""''"""'• 
open  or  subsisting  engagements;  and  if  any  suit  bn  pending  against 
the  corporation  or  the  receiver,  for  any  demand,  he  may  retain  the  pro- 
portion which  would  belong  to  such  demand  if  established,  and  the 
necessary  costs  of  the  proceedings,  to  be  applied  according  to  the  event  ''•  *  ^  ***• 
,  of  such  suit,  or  to  be  distributed  in  a  second  or  other  dividend.     [64  v. 

«53,  §§  19.  20] 

Sec.  6667.    The   receiver  shall  distribute  the  residue  of  the  How  distribution 
money  in  his  hands  in  the  payment  of  obligations  of  the  corporation  "''«'n»de. 
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which  have  been  exhibited  by  creditors,  and  a.scertained,  in  the  follow- 
ing order : 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States. 

2.  Mortgages,  judgments,  and  other  liens  on  the  real  estate  of  the- 
corporation,  in  the  order  of  their  priority. 

3.  Debts  which  are  liens  upon  the  capital  stock  or  j^operty  of  the 
corporation,  other  than  real  estate,  in  the  order  of  their  priority,  and 

S.48.S46.  jj^g  extent  of  the  value  of  the  stock  or  other  property  on  which  they 

are  liens.     [64  v.  153,  §  21.] 
When  dividend         Sec.  56o8.     The  receiver  may,  from  time  to  time,  make  dividends 
maybe  made.        ^j-  ^^  nioney  in  his  hands,  among  the  creditors  of  the  corporation, 
until  they  are  paid  in  full ;  but  no  dividend  shall  be  made  to  the  Stock- 
holders of  the  corporation  until  after  the  final  dividend  to  creditors; 
and  if,  after  such  final  dividend  is  made,  there  remain  any  surplus  in 
the  hands  of  the  receiver,  he  .shall  distribute  the  same  among  the  stock- 
holders of  the  corporation,  in  proportion  to  the  respective  amounts 
paid   in   by   them   severally   on   their   shares   of  stock.     [64  V.  153, 
§§  22,  23.] 
Receiver  to  act  on      Sec.  5669.     The  receiver  shall  be  subject  to  the  direction  and  con- 
trol of  the  court  as  to  the  time  of  making  dividends,  both  to  the  cred- 
itors and  stockholders  of  the  corporation,  and  as  to  the  time  of  closing 
up  the  concerns  of  the  corporation,  and  rendering  his  final  accounts, 
and  may  be  compelled  to  account  at  any  time ;  and  he  may  be  removed 
by  the  court,  and  any  vacancy  created  by  such  removal,  or  by  death, 
or  otherwise,  maybe  filled  by  the  court,     [64  v.  153,  §§  24,  25.] 
Account  of  re-  Sec.  5670.     When  required  by  the  court,  the  receiver  shall  render 

ceiver  to  court,     a  fuU  and  accurate  account  of  all  his  proceedings  to  the  court,  on  oath, 
,       which  may  be  referred  to  a  referee  or  ma,ster  commissioner  to  examine 
and  report  thereon;  but  before  he  renders  any  such  account  he  shall 
insert  a  notice  of  his  intention  to  present  the  same,  once  a  week,  for 
,  three  consecutive  weeks,  in  some  newspaper  printed  and  of  general 
circulation  in  the  county  wherein  the  principal  ptlace  of  business  of  the 
corporation   is  situate,  specifying   the  tifne  and  place  at  which  such 
account  will  be  rendered.     [64  v.  153,  §§  26,  27.] 
Report  of  referee      Sec.  5671.     The  referee  to  whom  such  account  is  referred  shall 
hear  and  examine  the  proofs,  vouchers,  and  documents  offered  for  or 
against  the  same,  and  shall  report  thereon  fully  to  the  court;  and  when 
the  report  is  made,  the  court  shall  hear  the  allegations  of  all  concerned 
therein,  and  shall  allow  or  disallow  the  account,  and  may  decree  the 
same  to  be  final  and  conclusive  upon  all  the  creditors  of  the  corpora- 
tion, upon  all  persons  who  have  claims  against  it,  upon  any  open  or 
8.4  8.246.  subsisting  engagement,  and  upon  all  the  stockholders  of  the  corpora- 

tion.    [64  V.  153,  §<5  28,  29.] 
Further  duties  Sec.  5672.     The  receiver  shall  also  account,  from  time  to  time,  in 

of  receiver.  jj,g  game  manner,  and  with  like  effect,  for  all  money  which  comes  lo 

his  hands  after  such  account  is  rendered,  and  for  all  money  retained  by 
8.AS.  2M.  jjjj^  j-Qj.  j^j^y  pf  jj^g  purposes  hereinbefore  specified,  and  shall  pay  into 

court  all  unclaimed  dividends.     [64  v.  153,  §  29.] 
When  one-fifth         Sec.  5673.     When  the  stockholders  owning  one-fifth  or  more  in 
mavKquire" di».  amount  of  the  paid  up  stock  of  a  corporation  organized  for  manufac- 
soiution.  turing  or  mining,  file  in  the  office  of  the  clerk  of  one  of  the  courts  men- 

SecSup.  tioned  in  %tc\.\on  fifty-six  hundred  and  fifty-one  their  petition,  contain- 

ing the  statement  that  for  two  out  of  the  three  last  preceding  years  the , 
net  earnings  of  the  corporation  have  not  been  sufficient  to  pay,  in  good 
faith,  an  annual  dividend  of  six  per  centimi  upon  the  paid  up  capital 
stock  of  the  corporation,  over  and  above  the  salaries  and  expenses 


8.  A  S.  340. 
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authorized  by  the  by-laws  and  regulations  of  the  corporation,  and  that 
they  therefore  desire  a  dissolution  of  the  corporation,  the  court  shall 
make  an  order  retjuiring  the  officers- of  the  corporation,  within  a  rea- 
sonable time,  to  file  in  court  the  inventories,  accounts,  and  statements 
required  by  section  fifty-six  hundred  and  fifiy-iwo;  upon  the  filing 
thereof  the  court  shall  proceed  as  provided  in  section  fifty-six  hundred 
and  fifty-four,  requiring  all  persons  interested  in  the  corporation  to  show 
cause,  if  any  they  have,  why  such  corporation  should  not  be  dissolved, 
and  the  court  may  adjudge  a  dissolution  of  the  corporation  in  con- 
formity with  the  provisions  of  this  chapter,  made  upon  finding  that 
the  statements  contained  in  the  petition  are  true,  or  that  there  exist 
any  of  the  reasons  for  dissolving  corporations  enumerated  in  section 
fifty-six  hundred  and  fifty-six ;  and  upon  such  proceedings  being  had, 
such  other  and  further  proceedings  shall  be  had  for  the  final  settlement 
and  adjustment  of  the  affairs  of  the  corporation  as  are  hereinbefore 
provided  to  be  had.     [72  v.  67,  §  i.] 

Sec.  5674.  When  a  majority  of  the  directors,  trustees,  or  other  How  certain  cor- 
officers  having  the  management  of  the  concerns  of  any  corporation,  fender  "!>«?«■""" 
become  satisfied  that  the  objects  of  the  corporation  can  not  be  accom- 
plished, and  no  installment  of  the  capital  stock  of  the  corporation  has 
been  paid,  and  no  investments  have  been  made,  and  no  debts  incurred 
which  are  impaid.  they,  or  the  president  of  the  board  of  directors, 
trustees,  or  other  oflficers,  may  call  a  meeting  of  the  stockholders  of  the 
corporation,  at  such  time  and  place  as  he  or  they  may  designate,  by 
publication  in  some  newspaper  of  general  circulation  in  the  county 
wherein  the  principal  office  of  the  corporation  is  located;  and  if  a 
majorit}'  in  amount  of  the  stockholders  present  at  such  meeting,  in 
person  or  by  proxy,  decide  that  the  objects  of  the  corporation  can  not 
be  accomplished,  the  corporation  shall  thereupon  be  dissolved,  and  shall 
cease.     [66  v.  94,  §  i.] 

Sec.  5675.     Upon  the  dissolution  of  a  corporation,  by  the  expira-  Directors  at  time 
tion  of  the  terra  of  its  charter,  or  otherwise,  and  unless  other  persons  o( dissoUition  may 
be  appointed  by  the  legislature,  or  by  the  stockholders,  directors,  or  corporau^"  ° 
trustees  of  the  corporation,  or  by  a  court  of  competent  authority,  the 
directors,  trustees,  or  managers  of  the  affairs  of  such  corporation,  acting 
last  l)efore  the  time  of  its  dissolution,  by  whatever  name  they  may  be 
known  in  law,  and  their  survivors,  shall  be  the  trustees  of  the  creditors 
and  stockholders  of  the  dissolved  corporation,  and  shall  have  full  power 
to  settle  the  affairs  of  the  same,  collect  and  pay  the  outstanding  debts, 
and  divide   among  the   stockholders   the  money  and  other  property 
remaining,  in  proportion  to  the  stock  of  each  stocliholder  paid  up,  after 
the  payment  of  debts  and  necessary  expenses;  the  persons  so  consti- 
tuted trustees  may  sue  for  and  recover  the  debts  and  property  of  the 
dissolved  corporation,  by  the  name  of  the  trustees  of  the  corporation, 
describing  it  by  its  corporate  name,  and  they  shall  be  jointly  and  sev- 
erally responsible  to  the  creditors  and  stockholders  of  the  corporation. 
to  the  extent  of  its  property  and  effects  that  come  into  their  hands , 
such  trustees  may  be  made   or  become   parties  to  any  action  by   or 
against  the   corporation;  and  all  liens  of  judgments  existing    at   thes. *C. 868. 
time  of  the  dissolution,  either  in  favor  of  or  against  the  corporation, 
shall  continue  in  force  in  the  same  manner  as   if  the  dissolution   had  •*•  *  C.  »««• 
not  taken  place.     [40  v.  67,  §  14;  48  v.  90,  §  5.] 

Sec.   5676.     When  the  last  board  of  directors  or  trustees  of  an 


{  5675.  A  warrant  of  attorney  given  to  a  bank  for  the  entry  of  judgment,  may  be  used  by  the 
troAteca  provided  by  this  section  after  its  charter  has  cxpirccl ;  but  the  trustees  must  sue  in  th«it 
cdUclive  name,  ana  not  in  their  individual  names.     Mtirtin  v.  Belmont  Bank,  13  O   t50. 
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When  the  last 
board  is  without  a 
quorum. 


S.  A  i\  »«5. 


Petitions  under 
preceding  section. 


S.  A  C.  3<6. 


Trustees  ap- 
pointed succeed 
to  rights  of  pre- 
decessors. 


&  A  €.  8«5, 


No  action  shall 
abate  by  dissolu- 
tion of  corpora- 
tion. 


8.  A  C.  864. 
S,  AC.  868. 


Judgments  by  or 
against  such  cor- 
porations may  be 
enforced. 


8.  A  r.  SAI. 


Title  lo  property 
of  corporation  to 
pass  to  trustees. 


6.  A  €.  364. 


Trustees  person- 
tlty  liable  for  an 
ibuse  of  trust. 


expired  or  dissolved  corporation  becomes  unable,  by  the  refusal  or  neg- 
lect of  a  part  of  such  trustees  to  act,  or  for  want  of  a  quorum,  to  act 
as  trustees  for  closing  the  affairs  of  the  corporation,  any  number  of 
such  last  board  of  directors  or  trustees  may  apply  to  the  court  of  com- 
mon pleas  of  the  proper  county  to  declare  vacant  the  places  of  such 
directors  or  trustees  as  refuse  or  neglect  to  act,  and  such  court  may 
empower  the  remaining  directors  or  trustees,  not  less  than  two  in  num- 
ber, or  appoint  any  other  number  of  persons,  not  exceeding  three,  to 
perform  the  duties  of  trustees  under  the  preceding  section.     [47  v.  15, 

Sec.  5677.  All  applications  made  under  the  preceding  section 
shall  be  by  petition,  and  the  court  hearing  the  same  may,  on  the  same 
petition,  make  needful  orders  against  any  former  trustees,  or  against 
any  assignees  of  such  corporation,  for  the  conveyance  of  property  by 
them  held,  and  for  the  assignment  of  all  rights  in  them  vested,  and 
also  for  tbe  delivery  of  all  books  and  papers  touching  the  affairs  of  the 
corporation,  which  order  may  be  enforced  by  process,  or  by  its  terms 
operate  as  a  conveyance  and  transfer.     [47  v.  15,  §  2.] 

Sec.  5678.  The  trustees  so  appointed,  and  all  successors  of  such 
trustees,  shall  succeed  to  all  the  rights  vested  in  their  predecessors, 
whether  trustees  or  assignees ;  and  all  securities  and  effects  by  them 
held  or  acquired,  and  all  judgments  recovered,  whether  in  favor  of  the 
corporation  to  which  they  succeed,  or  in  the  names  of  the  trustees  of 
such  corporation,  shall  inure  to  the  succeeding  trustees,  and  pass  by 
operation  of  law  as  fully  as  if  the  same  were  assigned.     [47   v.    15, 

Sec.  5679.  No  action  pending  in  any  court  in  favor  of  or  against 
any  corporation  shall  be  discontinued  or  abate  by  the  dissolution  of  the 
corporation,  whether  the  dissolution  occur  by  the  expiration  of  its  char- 
ter or  otherwise ;  but  all  such  actions  may  be  prosecuted  to  final  judg- 
ment by  the  creditors,  assignees,  receivers,  or  trustees  having  the  legal 
charge  of  the  assets  of  the  corporation,  in  its  corporate  name.  [41  v. 
52,  §  i;  40  v.  67,  §  14.] 

Sec.  5680.  Upon  aH  judgments  in  favor  of  or  against  any  such 
corporation,  whether  such  judgments  exist  at  the  time  of  the  dissolu- 
tion, or  are  obtained  afterward  in  actions  pending  at  the  time  of  the 
dissolution,  execution  may  be  had,  and  satisfaction  or  performance  of 
the  same  enforced,  by  the  creditors,  assignees,  receivers,  or  trustees 
having  the  legal  charge  of  the  assets  of  the  dissolved  corporation,  in 
the  corporate  name  of  the  dissolved  corporation.     [41  v.  52,  ^  2.I 

Sec.  5681.  Thp  title  to  all  real  estate  belonging  to  any  such  cor 
poration  shall,  at  the  time  of  the  dissolution  of  the  same,  pass  to  the 
trustees  of  the  corporation,  who  may  sell  and  dispose  of  the  same  in 
such  manner,  and  ujwn  such  terms,  as  they  deem  best  for  the  interest 
of  the  creditors  and  stockholders,  and,  upon  any  such  sale,  make  a 
good  and  sufficient  deed  therefor.     [41  v.  52,  §  4.] 

Sec.  5682.  The  trustees  of  any  such  corporation  shall  be  subject 
to  the  control  of  the  court  of  common  pleas,  and  be  liable  to  be  sued 
on  behalf  of  any  person  interested,  on  account  of  any  neglect  or  omis- 
sion of  duty,  or  abuse  of  trust;  in  case  of  the  removal  of  any  such 
trustee  by  the  court  for  an  abuse  of  trust,  it  may  appoint  a  suitable  per- 
son to  fill  the  vacancy;  and  any  such  trustee  may,  for  reasonable  cause, 
upon  the  application  of  any  creditor  or  stockholder,  be  required  by  the 


\\  S679-.568A.     For  decisions  under  Tormer  statutes,  see,  Company  i.  Gano,  13  O.  269;  SttttOH 
r.  Bank,  2  O.  S.  167 ;  Same  v.  Same,  V>  O.  S.  477  ;  Renick  v.  Bank,  13  O.  29«. 
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8.  A  C.  364. 


court  to  give  bond  and  security,  in  such  amount,  and  subject  to  such 
conditions,  as  it  may  direct.     [41  v.  52,  §  5.] 

Sec.  5683.     A  corporation  may,  at  any  time  after  its  dissolution,  Dissolved  cor- 
wliether  the  dissolution  occur  by  the  expiration  of  its  charter  or  other-  proseiHrtraction 
wise,  prosecute  any  action  in  and  by  its  corporate  name,  for  the  use  >»  i"  ow  name. 
of  the  party  entitled  to  receive  the  proceeds  of  such  action,  upon  any 
and  all  causes  of  action  accrued,  or  which,  but  for  such  dissolution,  „  ^  j,  gg^. 
would  have  accrued,  in  favor  of  the  corporation,  in  the  same  manner, 
and  with  the  like  effect,  as  if  it  were  not  dissolved.     [48  v.  90,  §  1.] 

Sec.  5684.     -Any  such  dissolved  corporation  may  be  sued  by  its  May  be  sued  by 

e  i-         .•  J  1  •    1       corporate  name: 

corporate  name,  for  or  upon  any  cause  of  action  accrued,  or  which,  .ermce  of  process. 
but  for  the  dissolution,  would  have  accrued  against  it,  in  the  same  man- 
ner, and  with  the  like  effect,  as  if  it  were  not  dissolved ;  and  all  pro- 
cess by  which  an  action  is  instituted  against  such  corporation  may  be 
served  by  the  sheriff,  or  other  proper  officer,  by  delivering  to  any  one 
of  the  assignees,  trustees,  receivers,  or  persons  having  charge  of  its 
assets,  a  copy  thereof,  or  by  leaving  such  copy  at  the  residence  of  any  *  '  '' 
such  assignee,  trustee,  receiver,  or  person.     [48  v.  90,  §  2.] 

Sec.  5685.     Judgments  in  favor  of  or  against  a  dissolved  corpora-  jud^entsforor 
tion,  whether  rendered  before  or  after  its  dissolution,  and  which  become  Jf""d'"^*''"^ 
dormant,  may  be  revived  in  favor  of  or  against  it,  as  the  case  may  be,  in 
and  by  its  corporate  name,  in  the  same  manner,  and  with  the  like  effect, 
as  if  the  corporation  were  not  dissolved;  and  in  all  cases  of  such  judg- 
ments against  any  such  corporation,  the  writ  of  summons  or  other  pro-  , 
cess  shall  be  served  in  the  manner  prescribe^  in  section  fifty-six  hundred  ' 
and  eighty-four.     [48  v.  90,  §  3.] 

Sec.  5686.     Petitions  in  error  upon  judgments  may  be  prosecuted  Error  may  be 
in  favor  of  or  against  any  such  dissolved  corporation,  and  by  its  cor-  ^udymen'ts  fo"  or 
porate   name,  in  the  same  manner,  and  with    the  like  effect,  as  if  it  against, 
were  not  dissolved ;  and  process  thereon  against  it  shall  be  served  in  , 
the  manner  prescribed  in  %tcX\on  fifty-six  hundred  and  eighty-four.  [48  v.  "■      '    '*'■ 

90.  S  4-1 

Sec.  5687.     The  board  of  directors  or  other  officers  having  the  con-  Directors  m.^y  ap- 
trol  and  management  of  any  corporation  in  this  state,  may  appoint  three  settle  affai'rTof" 
trustees  to  adjust  and  settle  the  affairs  of  such  corporation,  and  the  corporation, 
trustees  so  appointed  shall  be  authorized  to  use  the  corporate  name  of 
the  corporation,  for  such  period  as  may  be  necessary  for  the  adjustment  . 
and  settlement  of  its  affairs,  by  suit  or  otherwise.     [50  v.  272,  §  2.]       ****  "''"■ 

Sec.  5688.     The  trustees  so  appointed  shall  report  annually  to  the  Removal  and 
stockholders  of  the  corporation  a  full  and  succinct  statement  of  its  '*'"'""  "^  trustees. 
affairs ;  and  a  majority  in  interest  of  the  stockholders  may  remove  a 
trustee,  or  appoint  a  person  to  a  vacancy  occasioned  by  the  death, 
resignation,  or  removal  of  a  trustee.     [50  v.  272,  §§  3,  4.]  &•••'• 
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CHAPTER  6. 
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Hm  Appeadix. 


Section 

5698.  Evidence  of  marriage. 

8699.  Rights  of  wife  when  divorce  granted  for 
aggression  of  husband. 

6700.  Rights  of  the  wife  when  divorce  granted 
upon  her  own  aggression. 

5701..  Application  for  alimony  pending  the  suit. 

5702.  Causes  for  which  alimony  allowed. 

6703.  Proceedings  on  petition  (or  alimony  alone. 

.*5704.  Change  of  venue. 

5705.  Injunction  against  husband  from  dispos- 
ing of  property,  etc. 

sun.  Appeal. 


Residence  of  wife 
not  to  be  affected 
by  that  of  hus- 
band. 
8.  A  C.  614. 

See  ApptDdlx. 


Section 

6689.  For  what  causes  divorces  may  be  granted. 

6690.  Residence  of  plaintiff;  where  petition  to 

be  filed. 
8691.  Residence  of  wife  not  to  be  affected  by 

that  of  husband. 
8092.  Service  when  defendant  resident  of  the 

state. 

5693.  Notice  when   defendant's   residence   un- 

known. 

5694.  When  cause  may  be  heard. 

5695.  Answer,  hearing,  and  judgment. 

8696.  Divorce  not  to  affect  legitimacy  of  chil- 

dren, etc. 

8697.  Competency  and  effect  of  testimony  and 

admissions  of  the  parties.  I 

Sec.  6689.  Courts  of  common  pleas  may  grant  divorces  for  the 
following  causes : 

1.  That  either  party  had  a  husband  or  wife  living  at  the  time  of 
the  marriage  from  which  the  divorce  is  sought. 

2.  Willful  absence  of  either  party  from  the  other  for  three  years. 

3.  Adultery. 

4.  Impotency. 

5.  Extreme  cruelty.  » 

6.  Fraudulent  contract. 

7.  Any  gross  neglect  of  duty. 

8.  Habitual  drunkenness  for  three  years. 

9.  The  imprisonment  of  either  party  in  a  penitentiary  under  sen- 
tence thereto;  but  the  petition  fof  divorce  under  this  clause  shall  be 
filed  during  the  imprisonment  of  the  adverse  party. 

10.  The  procurement  of  a  divorce  without  this  state,  by  a  husband 
or  wife,  by  virtue  of  which  the  party  who  procured  it  is  released  from 
the  obligations  of  the  marriage,  while  the  same  remain  binding  upon 
the  other  party.     [51  v.  377,  §§  i,  2.] 

Sec.  5690.  The  plaintiff,  except  in  an  action  for  alimony  alone, 
shall  have  been  a  resident  of  the  state  at  least  one  year  before  filing 
the  petition ;  all  actions  for  divorce,  or  for  alimony,  shall  be  brought  in 
the  county  where  the  plaintiff  has  a  bona  fide  residence  at  the  time  of 
filing  the  petition,  or  in  the  county  where  the  cause  of  action  arose; 
and  the  court  shall  hear  and  determine  the  same,  whether  the  marriage 
took  place,  or  the  cause  of  divorce  occurred,  within  or  without  the 
state.     [70  V.  258,  §  8.] 

Sec  o691.  When  a  wife  files  her  petition  for  a  divorce,  or  for 
alimony,  the  residence  of  her  husband  shall  not  be  so  construed  as  to 
preclude  her  from  the  provisions  of  this  chapter.     [51  v.  377,  §  12.] 


I  5689.     A  petition  for  divorce  should  contain  the  following  allegations: — ' 

1.  That  the  plaintiff,  .it  the  time  of  filing  the  petition,  is  an  actual  rciident  of  the  county 
where  it  is  hied. 

2.  That  he  or  she  had  a  bona  fide  residence  in  the  state  at  least  one  year  before  this  applica- 
tion. 

3.  The  time  and  place  of  marriage,  and  the  names  and  ages  of  the  children,  if  any. 

4.  A  specific  brief  statement  of  the  cause  of  praving  for  divorce. 

5.  If  alimony  be  sought  for,  the  petition  should  set  out,  as  near  as  may  be,  the  kind  and 
amount  of  the  personal  property,  and  describe  the  real  estate  of  the  defendant.  Lattier  v. 
Lattier,  5  O.  S38. 

A  divorce  will  not  be  granted  where  the  applicant  is  living  in  adultery.  Mattox  v.  MatioXt  2 
O.  233. 

A  decree  of  divorce,  although  obtained  by  fraud  and  false  testimony,  can  not  be  set  aside  in 
an  action  for  that  purpose  commenced  at  a  subsequent  term.     Parish  v.  Parish,  9  O.  S.  634. 

The  district  court  has  no  jurisdiction  to  review  on  error  the  proceedings  of  the  court  of  com- 
mon pleas  in  cases  of  divorce  and  alimony.     Tappan  v.  Taffian,  6  O.  S.  64. 

A  decree  of  divorce  under  a  statute  of  another  state  authorizing  a  divorce  between  husband 
and  wife,  neither  of  whom  is  domiciled  therein.  Is  of  no  force  or  effect  in  this  state  where  the 
parties  have  their  domicile.     Van  Fasten  v.  Slate,  37  O.  S.  317. 
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Sec.  5692.     When  the  defendant  is  a  resident  of  this  state,  the  service  when  de- 
clerk  shall  issue  a  summons,  directed  to  the  sheriff  of  the  county  in  of"th«"«ate.''"" 
which  he  or  she  resides,  or  is  found,  which,  together  with  a  copy  of  the 
petition,  shall  be  served  on  the  defendant  at  least  six  weeks  before  the 
hearing  of  the  cause.     [54  v-  131,  §  3;  70  v.  258,  §  8.]  s.  ac«u. 

Sec.  5693.     When  the  defendant  is  not  a  resident  of  this  state,  or  Notice  »hen  de- 
his  residence  is  unknown,  notice  of  the  pendency  of  the  action  must  dJl,'i"onknown. 
be  given  by  publication,  as  in  other  cases ;  and  unless  it  be  made  to 
appear  to  the  court,  by  aflSdavit  or  otherwise,  that  his  residence  is  unknown 
to  the  plaintiff,  and  could  not,  with  reasonable  diligence,  be  ascertained, 
a  summons,  and  a  copy  of  the  petition,  shall  forthwith,  on  the  filing  of 
the  petition,  be  deposited  in  the  post-office,  directed  to  the  defendant  at  *"  *  "'  *"' 
his  place  of  residence.     [54  v.  131,  §  3.] 

Sec.  5694.     The  cause  may  be  heard  and  decided  at  any  time  after  when  caun  nay 
the  expiration  of  six  weeks  from  the  service  of  summons,  or  the  first  •>«  ■•«»"•• 
publication  of  notice.     [54  v.  131,  §  3.]  8.*c.6U. 

Sec.  5695.     If  the  defendant  fail  to  appear,  or,  having  appeared,  Answer,  hearing. 
admit  or  deny  in  his  answer  the  allegations  in  the  petition,  the  court '"**^"''*''"°*' 
shall  thereupon  proceed  to  hear  and  determine  the  cause;  and  if,  upon 
the  hearing,  any  of  the  causes  for  divorce  charged  in  the  petition  be 
proven  to  the  satisfaction  of  the  court,  it  may  pronounce  the  marriage 
contract  dissolved,  and  both  of  the  parties  released  from  the  obligations  *'  *  *' '"' 
thereof.     [51  v.  377,  §  4.] 

Sec.  5696.    The  granting  of  the  divorce,  and  the  dissolution  of  the  Divorce  not  tc 
marriage,  shall  in  no  wise  affect  the  legitimacy  of  the  children  of  the  '^"^illfl^^"^ 
parties  thereto ;  and  the  court  shall  make  such  order  for  the  disposition, 
care,  and  maintenance  of  the  children,  if  there  are  any,  as  is  just  and  "*•  *  ^'  ***' 
reasonable.     [51  v.  377,  §  4.] 

Sec^  5697.     Pleadings  under  this  chapter  need  not  be  verified ;  and  Competency  and 
a  divorce,  or  a  judgment  for  alimony,  shall  not  be  granted  upon  the  tes-  and^dmis'^on*"" 
timony  or  admission  of  a  party  unsupported  by  other  testnnony,  nor  of  the  parties. 
shall  any  admission  be  received  in  evidence  which  the  court  has  reasoa  *■"••  ""=•=  •*'  ^^^ 
to  believe  has  been  obtained  by  fraud,  connivance,  coercion,  or  other  ■*•**•  *'*• 
improper  means.     [51  v.  377,  §§  4,  5.! 

Sec.  5698.     Proof  of  cohabitation,  and  reputation  of  the  marriage  Evidence  of 
of  the  parties,  shall  be  competent  testimony  to  prove  such  marriage,  and  """■'"*'• 
may  be,  within  the  discretion  of  the  court,  sufficient  evidence  thereof. 
[51  V.  377,  §6.]  •  .  «•*<'•«'='• 

Sec.  5699.     When  a  divorce  is  granted  by  reason  of  the  aggression  Rights  of  widow 
of  the  husband,  the  wife  shall,  by  force  of  the  judgment  of  divorce,  be  ^ranted  fo^^ 
restored  to  all  her  lands,  tenements,  and  hereditaments,  not  previously  aggression  of 
disposed  of,  and,  if  she  so  desire,  the  court  shall  restore  to  her  any  name  s"**^up' 
she  had  before  such  marriage;  she  shall  be  allowed  such  alimony  out 
of  her  husband's  real  and  personal  property  as  the  court  deems  reason- 
able, having  due  regard  to  the  property  which  came  to  him  by  marriage, 

\  5(199.     When  a  divorce  is  j^rantedon  the  petition  of  a  woman,  on  the  ground  that  the  defend-  j^j^  ,  j|- 

ant  had  another  wife  living  at  the  time  of  the  marriage  annulled  by  the  decree,  the  court  may  ^^  *pp«««n»» 
decree  reasonable  alinrony  to  the  plaintiff.      Vanvality  v.    Vanvalltyy  19  O.  S.  5S8. 

Real  property  of  the  husband  may  be  decreed  to  the  wife  io  fee.     Brcadwell  v.  Broadweli,  21  , 

O.  S.  W7. 

In  granting  alimony  a  court  may,  in  a  proper  case,  look  to  what  the  husband  has  in  expect- 
ancy, as  well  as  that  which  he  has  in  possession;  and  where  the  defendant  had  procured  an 
€x  parte  divorce  in  another  state,  the  court  may  take  into  consideration  property  acquired  by 
the  husband  by  inheritance  since  the  date  of  the  divorce.     Cox  v.  Cox,  20  O.  S.  439. 

When  alimony  is  decreed  in  installments,  the  decree  may  be  enforced  for  each  installment  as 
it  becomes  due,  or  any  number  of  installments  due  when  the  execution  issues  may  be  included 
ID  it.     Piatt  r.  Piatt,  9  O.  S7. 

When  the  court  of  common  pleas,  in  rendering  a  decree  for  divorce,  decrees  the  custody,  care. 
and  control  of  the  minor  children  of  the  marriage  to  one  of  the  parties,  the  jurisdiction  of  that 
court  over  the  subject  of  the  custody  of  the  children  continues,  and,  on  proper  application,  itn 
m-ders  in  respect  taercto  may  be  modified,  whenever  the  character  and  circumsitances  of  the 
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and  the  value  of  his  real  and  personal  estate  at  the  time  of  the  divorce, 
which  alimony  may  be  allowed  to  her  in  real  or  personal  property,  or 
both,  or  by  decreeing  to  her  such  sum  of  money,  payable,  either  in 
gross  or  installments,  as  the  court  deems  just  and  equitable ;  •  and  if  the 
wife  survive  her  husband,  she  shall  also  be  entitled  to  her  right  of  dower 
in  the  real  estate  of  her  husband  not  allowed  to  her  as  alimony,  of 
which  he  was  seized  at  any  time  during  the  coverture,  and  to  which  she 
had  not  relinquished  her  right  of  dower.  [51  v.  377,  §  7.] 
Rights  of  the  wife  Sec.  5700.  When  the  divorce  is  granted  by  reason  of  the  aggres- 
granted'^upon  her  ^'^'^  ^^  '^^  v'lte,  she  shall  be  barred  of  all  right  of  dower  in  the  lands 
own  aggression,  of  which  her  husband  is  seized  at  the  time  of  filing  the  petition  for 
divorce,  or  which  he  thereafter  acquires,  whether  there  is  issue  or  not ; 
and  the  effect  of  the  judgment  of  divorce  shall  be  to  restore  to  her  the 
whole  of  her  lands,  tenements,,  or  hereditaments  not  previously  dis-  . 
posed  of,  and  the  court  shall  adjudge  to  her  such  share  of  the  hus- 
band's real  or  personal  property,  or  both,  as  it  deems  just  and  reason- 
able.    [51  v.  377,  §  7.] 

Sec.  5701.  The  court,  or  a  judge  thereof  in  vacation,  may,  on 
thTsuit  •'""''"*  notice  to  the  opposite  party  of  the  time  and  place  of  the  application, 
grant  alimony  to  the  wife  for  her  sustenance  and  expenses  during  the 
suit,  and  an  allowance  to  her  for  the  support  of  minor  children  depend- 
ent upon  the  husband  for  support,  and  not  provided  for  by  him.  during 
the  pendency  of  an  action  for.  divorce,  or  for  alimony  alone.  When  an 
appeal  is  taken  by  either  party  to  the  circuit  court,  that  court,  or  a 
judge  thereof  in  vacation,  may  grant  like  alimony  and  support  during 
the  pendency  of  the  appeal,  upon  like  notice.  Any  person  or  corpo- 
ration having  possession  or  control  of,  or  claiming  any  interest  in,  any 
property,  real  or  personal,  of  the  husband,  out  of  which  the  wife 
seeks  alimony,  may  be  made  a  party  defendant.  When  it  is  made  to 
appear  to  the  court,  or  a  judge  in  vacation,  that  a  husband  is  about  to 
dispose  of  or  incumber  his  property,  or  any  part  thereof  so  as  to  de- 
.feat  the  wife  in  obtaining  alimony,  such  court  or  judge  may  allow  an 
injunction  to  jwevent  the  same,  with  or  without  bond,  at  discretion; 
and  the  wife  may  sell  and  assign  the  order  for  alimony  or  allowance, 
after  the  same  is  made.  [April  i,  1886:  83  v.  62.] 
Sec.  5702.     When  the  wife  files  her  petition  for  divorce  or  alimony. 


K.  A  0.  512. 


Application  for 


partie^i  or  the  case  may  require ;  but  a  probate  court,  while  such  decree  remains  in  force,  can 
not,  as^between  the  parties  to  the  decree,  legally  interfere  with  the  custody  so  decreed,  either 
by  kabtas  corf  us  or  by  letters  of  guardianship.     Hoffman  v.  Hoffman,  15  O.  S.  -127. 

If  a  petition  for  divorce  and  alimony  specially  describes  certain  real  estate  of  the  husband, 
charging  it  with  equities  of  the  wife,  ana  asking  an  injunction  to  prevent  iWcnMion  pendente 
lite,  and  also  equitable  relief,  and  the  decree  therein  is  such  as  that  from  it  it  may  be  found  that 
the  court  acted  on  those  equities,  and  favorably  thereto,  the  proceeding  operates  as  a  lisfendent, 
and  the  decree  for  alimony  and  settling  equities  will  be  a  lien  on  the  lands,  preferable  to  that  of 
a  mortgagee  who  had  actual  notice  of  the  pendency  of  the  action  for  divorce  and  alimony,  and 
whose  mortgage  was  executed  and  recorded  pending  the  action.  Tollcrien  y.  WiUiard,  ZSt  O. 
S.  679. 

The  deciee  vests  in  the  wife  all  the  husband's  title.     Gallaghers.  Fleury,  36  O.  S.  S90. 

\  5700.    The  provision  of  this  section  that  the  wife  shall  be  barred  of  dower  when  the  divorce  is 

framed  by  rea.<ion  of  her  aggression,  does  not  apply  to  divorces  in  another  state,  but  ouly  to  those 
ecreed  by  the  courts  of  this  state,  in  pursuance  of  the  statute.     Mansfield  v.  Metntyre,  10  0. 27. 

\  5701.  Where  a  wife  is  living  separate  and  apart  from  her  husband,  and,  in  an  action  against 
him  lor  divorce  and  alimony,  has  obtained  a  decree  fixing  the  amount  of  alimony  to  be  paid  by 
the  husband  for  her  sustenance  during  the  pendency  of  her  petition,  and  the  husband  is  not  in 
default  in  respect  to  the  payment  of  the  alimony  so  allotted,  he  is  not  liable  for  necessaries  Stib- 
scquently  furnished  at  her  request  during  the  pendency  of  the  petition.  Hare  v.  Gibson,  S2  0. 
S.  ;«. 

Persons  dealing  with  the  wife  under  these  circumstances  do  so  at  their  peril,  and  are  charge- 
able with  knowledge  of  the  allotment  and  payment  of  the  alimony ;  anti  the  adequacy  of  the 
alimony  decreed  in  the  case  can  not  be  collaterally  drawn  in  question,  especially  by  a  stranger 
to  the  suit,     tb, 

A  third  person  who  was  made  a  defendant  in  an  action  for  divorce  and  alimony,  upon  the 
ground  that  he  had  property  of  the  husband  which  ought  to  be  charged  with  alimony,  can  appeal 
so  much  of  the  case  as  affected  his  interest.     Laugkery  v.  Laughtry,  15  O.  404. 

And  see  King  v.  King,  88  O.  S.  370. 

8m  Ippendtz.  \  ^"^^^    ^  foreign  decree  of  divorce  against  a  wife  having  a  domicile  in  this  sute.  though  valid, 

will  not  operate  here  beyond  the  dissolution  of  the  marriage,  and  where  a  htisband  deserted  his 
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the  husband  may  file  a  cross-petition  for  divorce,  up>on  either  cause  Cause  for  which 

mentioned  in  section  fifty-six  hundred  and  ei^hty-nint ;  the   wife  may  »i'"»o'>y  •"owed. 

file  her  petition, for  alimony  alone,  or,  if  a  petition  for  divorce  has  been 

filed  by  the  husband,  she  may  file  her  cross-petition  for  alimony,  with 

or  without  a  prayer  for  the  dissolution  of  the  marriage  contract ;  and 

such  petition  or  cross-petition  for  alimony  may  be  for  the   following 

causes: 

1.  Adultery. 

2.  Any  gross  neglect  of  duty. 

3.  Abandonment  of  the  wife  without  good  cause. 

4.  That  there  is  a  separation  in  consequence  of  ill  treatment  on  the 
part  of  the  husband,  whether  the  wife  is  maintained  by  the  husband  or 
not. 

5.  Habitual  drunkenness. 

6.  Sentence  to  and  imprisonment  in  a  penitentiary;  in  which  case  •*•**" '**" 
the  application  must  be  made  while  the  husband  is  so  confined.     [54  v. 

131.  §  loj 

Sec.  5703.    The  court  shall,  upon  satisfactory  proof  of  any  or  Proceedingion 
all  of  the  charges  in  the  petition,  make  such  order  for  the  disposition,  petition  for  aii- 
care,  and  maintenance  of  the  children  of  such  marriage,  if  there  are  s«"sup.°' 
any,  as  is  just  and  reasonable,  and  give  judgment  in  favor  of  the  wife 
for  such  alimony  out  of  her  husband's  real  and  personal  property  as  is 
just  and  equitable,  which  may  be  allowed  to  her  in  real  or  personal 
property,  or  both,  or  in  money,  payable  either  in  gross  or  in  install- 
ments; and  the  effect  of  such  judgment  shall  be  to  restore  to  the  wife 
all  her  lands,  tenements,  and  hereditaments  not  previously  disposed  of, 
and  to  vest  in  her  the  right  and  power  to  acquire,  hold,  manage,  and 
dispose  of  property,  money,  and  choses  in  action,  and  to  bring  and 
maintain  suits  in  her  own  behalf,  free  from  the  control  or  interference 
of  her  husband,  unless  the  court,  for  good  cause,  vest  such  property  or  *•  *  ^'  *"• 
powers  in  trustees,  for  her  use  and  benefit.     [51  v.  377,  §  11.] 

Sec.  5704.     Upon  application  of  a  party,  and  his  or  her  affidavit  change  of  ve»ue. 
that  a  fair  and  impartial  hearing  and  determination  can  not  be  had 
before  the  court  in  which  a  petition  for  divorce  or  alimony  is  filed,  a 
change  of  venue  shall  be  allowed,  and  the  cause  removed  to  any  county 
of  the  same  judicial  district  for  hearing  and  determination.     (51  v.  377, 

§    13.]  S.*C.5U. 

Sec.  5705.     A  married  woman  may  file  her  petition  in  the  court  of  ,„iu„c,j„„  ^„^\n^i 
common  pleas,  setting  forth  that  her  husband,  from  habitual  intemper-  husband  from  dis- 
ance,  or  any  other  cause,  is  about  to  waste  and  squander  the  i)roperty,  crty°etc'^'"°'^ 
legal  or  equitable,  money,  credits,  or  choses  in  action,  to  which  she  is 
entitled  in  her  own  right,  or  any  part  thereof,  or  is  proceeding,  or  about 
to  proceed,  fraudulently  to  convert  the  same,  or  any  part  thereof,  to  his 
own  use,  for  the  purpose  of  placing  the  same  beyond  her  reach,  and  see  Appendix. 
depriving  her  of  the  benefit  thereof,  and  the  court  may  enjoin  the  hus- 
band from  disposing  of,  or  otherwise  interfering  with,  such  property, 
money,  credits,  or  choses  in  action,  and  may  appoint  a  receiver  to 
manage  and  control  the  same  for  the  benefit  of  the  wife,  and  may  also 
make  such  other  order  in  the  premises  as  it  deems  just  and  proper; 
upon  the  filing  of  the  petition,  a  provisional  injunction  may  be  allowed 
as  in  other  cases,  with  or  without  bond,  at  discretion ;  and  such  peti- 


wife  ^n  this  state,  where  both  parties  had  been  domiciled,  and  procured  a  divorce  in  another 
state,  in  a  proceeding  in  which  the  court  had  no  jurisdiction  of  the  person,  except  by  construct- 
ive service,  and  of  which  proceeding  the  wife  had  no  actual  notice :  Held,  that  the  domicile  of 
the  wife  remained  unafiTccted  by  the  desertion  of  the  husband,  and  that  the  decree  of  divorce 
vfts  no  defense  to  her  petition  for  alimony.     Cox  v.  Cox,  19  O.  S.  502. 

J  hlttS.     See  note  to  section  M89.     And  see  Ifeit  v.  Ifeil,  38  O.  S.  5,'>g.  gee  ippeadlx. 
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tion  shall  be  filed  in  the  county  where  the  petitioner  resides,  and  the 
husband  made  a  party  defendant  in  the  same  manner  as  in  the  case  of 
a  petition  fdtr  a  divorce.     [51  v.  377,  §  14.] 

Sec.  5706.  No  appeal  shall  be  allowed  from  any  judgment  or 
order  of  the  court  of  common  pleas  under  this  chapter,  except  from  an 
order  dismissing  the  petition  without  final  hearing,  or  from  a  final  order 
or  judgment  granting  or  refusing  alimony,  or  in  cases  under  section 
fifty-seven  hundred  and  Jive  ;  when  judgment  is  rendered  for  both  divorce 
and  alimony,  the  appeal  shall  apply  only  to  so  much  of  the  judgment 
as  relates  to  the  alimony;  and  when  an  appeal  is  taken  by  the  wife,  she 
shall  not  be  required  to  give  bond.     [54  v.  131,  §  17.] 


CHAPTER  7. 


Sti  also  W  310S  <•.- 
*tq,,  4158  €t  se^'. 


How  dower  may 
be  aMigned. 


DOWER. 


Section 

5717.  Minor  heir  not  to  be  prejudiced  by  coUh- 
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5722.  Petition  to  discharge  land  of  dower  of  in. 

sane  person. 
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barred. 
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SmtmoN 

6707.  How  dower  may  be  assigned. 

6708.  Petition  for  dower.  x 
8709.  Incumbrances  may  be  presented  by  cross- 
petition. 

5710.  Proceedings  when  land  situated  in  differ- 

ent counties. 

5711.  Proceedings  in  case  of  death  of  plaintiff 

before  assignment. 

5712.  Appointment  of  commissioners  to  assign 

dower;  duty  of  sheriff. 
6918.  Proceedings  upon  return  of  assignment 

of  dower. 
6714.  How  dower  assigned  when  estate  indivis* 

ible. 
6715*  Dower  during  pendency  of  the  petition. 
6716.  Certain  improvements  to  be  excluded  in 

estimating  yearly  value. 

Sec.  57(57.  When  die  lands  of  a  deceased  person  are  not  incum- 
bered by  mortgage,  or  by  judgment  obtained  against  such  decedent 
during  life,  the  heir,  or  guardian  of  any  heir,  or  other  person  having 
the  next  immediate  estate  of  inheritance,  may  assign  to  the  widow  or 
widower  dower  therein,  by  writing,  under  his  hand,  particularly  de- 
scribing the  same,  which,  if  approved  in  writing  on  the  deed  of  as- 
signment by  the  probate  judge  of  the  county,  and  also  by  the  probate 
judge  of  the  county  appointing  such  guardian,  and  accepted  by  the 
widow  or  widower,  in  writing  thereon,  shall  be  a  good  assignment  in 
law.     \_April  I,  1889:  86  v.  184.] 

Sec.  5708.  A  widow  or  widower  may  file  a  petition  for  dower,  in 
the  common  pleas  court,  against  the  heir,  or  other  person  having  the 
next  immediate  estate  of  inheritance,  or  any  other  estate  or  interest 
therein,  setting  forth  the  right  thereto,  and  describing  the  tracts  of 
land  in  which  dower  is  claimed;  and  the  court,  on  the  hearing,  shall 
render  such  judgment  as  to  it  appears  just,  and  consistent  with  the 
rights  of  all  the  parties  interested  therein.    [April  i,  1889:  S6  v.  184.3 

Sec.  5709.  When  the  rights  of  a  lessee  or  lien-holder  are  shown 
to  the  court,  by  cross-petition  filed  before  judgment,  such  rights  and 
liens  shall  be  regarded  by  the  court,  and  no  inequality  shall  be  allowed, 
or  any  injustice  done,  to  any  such  lessee  or  lien-holder.     [22  v.  135, 

§10-] 

Sec.  5710.  When  the  lands  he  in  several  counties  the  petition 
may  be  filed  in  any  county  wherein  a  part  of  the  estate  is  situated,  and 
the  common  pleas  court  of  such  county  shall  have  complete  jurisdiction, 
and  may  order  the  whole  dower  of  such  widow  or  widower  to  be  as- 
signed in  any  one  or  more  of  such  counties,  and  out  of  any  one  or 
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more  of  such  tracts  of  land,  if  the  same  may  be  done  without  prejudice 
to  the  rights  of  any  person  claiming  title  to  or  holding  a  lien  on  such 
land.     [April  i,  1889:  86  v.  184.1 

Sec.  0711.     When  the  plaintm   dies  before  the  assignment   of  Proceeding,  in 
dower,   or  before  entry  of  the  final  judgment,   the  action  may  be  pSkSff^Sfor? 
revived  in  the  name  of  the  executor  or  administrator;  the  court  shall  Msignment. 
proceed  to  hear  and  determine,  if  not  before  decided,  whether  the 
plaintiff  would  have  been  entitled  to  dower  in  such  action;  if  it  be 
found  that  the  plaintiff  would  have  been  so  entided,  the  court  shall        *'*"     * 
adjudge  in  favor  of  such  executor  or  administrator  a  sum  equal  to  one- 
third  of  the  rental  value  of  the  real  estate  in  which  it  is  found  the 
plaintiff  would  have  been  entitled  to  dower,  from  the  time  of  filing 
the  petition  until  death,  after  deducting  one-third  of  the  necessary 
expenses;    and   the  sum   so  adjudged  in  favor  of  such  executor  or 
administrator  shall  be  a  lien  upon  die  real  estate  in  which  sucli  plain- 
tiff would  have  been  entitled  to  dower,  and  its  payment  may  be  en- 
forced by  sale  [as]  upon  execution.     [Afiril  3,  1889:  86  v.  184.] 

Sec.  5712.    When  dower  is  adjudged,  the  court  shall  appoint  Appointment  of 
three  judicious,  disinterested  men  of  the  coimty  in  which  the  action  S^'dow'e*"  ** 
is  pending,  who  are  not  of  kin  to  either  of  the  parties  interested,  to  ^aty  of  shetiir. 
be  commissioners,  and  issue  its  order  to  the  sheriff  of  that  county, 
commanding  him  that,  by  the  oaths  of  the  commissioners,  which  may  8.AC.sn. 
be  administered  by  him,  he  cause  to  be   set   off  and  assigned   such  0  » „  .•, 
dower  to  the  plaintiff,  in  the  manner  set  forth  in  the  judgment.     [54 
V.  27,  §  la;  38  V.  37,  §1.] 

Sec.  6713.  The  commissioners  and  sheriff  shall  in  all  things  obey  Proceedings  upon 
the  order,  and  return  their  proceedings  thereon  to  the  court  at  such  ment  of  dowef!* 
time  as  the  court  appoints;  if  the  court  approve  the  assignment  it 
shaU  be  entered  on  the  records  thereof,  and  shall  be  thenceforth  valid 
and  eflective  in  law;  and  execution  shall  thereupon  be  issued,  direct- 
ing the  sheriff  of  the  county  to  put  the  widow  or  widower  in  full 
possession  of  the  dower  assigned.     [April  3,  1889  :  86  v.  185.] 

Sec.  5714.    When  an  estate  of   which  a  widow  or  widower  is  How  dower 
dowable  is  entire,  and  no  division  thereof  can  be  made  by  metes  and  "uwlndhJlsXu. 
bounds,  dower  shall  be  assigned  as  of  a  third  part  of  the  rents,  issues, 
and  profits  thereof,  to  be  computed  and  ascertained  by  the  commis- 
sioners.    [April  3,  1889:  86  V.  185.] 

Sec  5715.  The  commissioners  shall,  after  they  have  set  off  and  Dower  during 
assigned  dower,  make  a  just  and  true  appraisement  of  the  yearly  petition?'"* 
value,  after  deducting  necessary  expenses,  of  the  real  estate  in  which 
the  widow  or  widower  is  entitled  to  dower,  estimating  such  value 
from  the  day  of  filing  the  petition  to  the  day  of  assignment  of  dower, 
and  make  return  of  such  appraisement  and  assignment,  and  the  court 
shall  adjudge  the  payment  of  one-third  of  the  whole  sum  so  retiuned, 
to  the  widow  or  widower,  out  of  the  real  estate  not  covered  by  the 
dower,  u|K>n  which  judgment  execution  may  issue;  but  nothing  herein  • 

contained  shall  be  so  construed  as  to  require  execution  to  be  issued 
against  such  of  the  defendants  in  dower  as  are  minors,  but  in  all  such 
cases  the  dower  shall  operate  as  a  lien  upon  the  real  esU^te,  for  their 
proportion  of  the  judgment,  until  the  same  is  fully  paid.  [^April  3, 
1889:  86  V.  185,] 


I  5712.  As  against  a  purchaser  the  widow  is  to  be  endowed  according  to  the  valne  of  the 
p'ouod  at  the  time  of  the  assignment^  excluding  increase  of  value  from  improvements,  but 
racluding  increased  value  from  other  extrinsic  and  general  causes,  Dunttth  v.  Bank,  «  O. 
1«;  AUn  V.  MtCoy,  8  O.  418;  but  as  against  the  heir,  she  is  to  be  endowed  according  to  the 
lalue  at  the  time  of  assignment.     I^rmit  v.  Beam,  10  U.  498. 

]STM.    In  assigning  dower  under  this  section,  deductions  should  be  made  from  the  gross  reals 
of  the  estate  for  reasonable  repairs  and  taxes,  but  no  deduction  should  be  made  on  accooat  of 
r  rents  or  insurance.    Hillgartntr  y.  Gtlharl,  26  O.  S.  657. 
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Minor  heir  not  to 
he  pr^uciiced  by 
collusive  assign- 
ment of  dower. 


Who  to  pay  costs. 
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proceeds  of  sale. 


Sit  "Dawer  Ta- 
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Election  by  an- 
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Sec.  5716.  The  commissioners,  in  making  the  appraisement  of 
the  yearly  value  of  the  real  estate  provided  for  in  the  last  section, 
shall  exclude  all  permanent  or  valuable  improvements  made 
thereon  after  the  deceased  consort  of  such  widow  or  widower  ceased 
to  be  the  owner  thereof.     [April  3,  1889:  86  v.  185.] 

Sec.  5717.  If,  during  the  minority  of  an  heir,  dower  be  assigned 
to  a  widow  or  widower  not  entitled  thereto,  or,  if  the  same  was  recov- 
ered by  the  default,  fraud,  or  collusion  of  the  guardian,  such  heir 
may,  on  coming  of  age,  have  an  action  against  such  widow  or  wid- 
ower to  recover  the  lands  wrongfully  awarded.  [April  3,  1889: 
86  V.  i8sj 

Sec.  5718.  If,  resistance  be  made  to  the  petition  of  a  person 
claiming  dower,  and  the  court  find  that  such  person  is  entitled  to 
dower  as  claimed  in  the  petition,  the  defendant  so  resisting  shall  be 
required  to  pay  all  costs  of  the  suit;  but  if  no  resistance  be  made, 
the  plaintiff  shall  pay  one-third  of  the  costs,  and  the  legal  owner  of 
the  real  estate  shall  pay  two-thirds   thereof.    [April  3,    1889:   86  v. 

185-] 

Sec.  5719.  In  actions  for  partition,  when  the  estate  can  not  be 
divided,  and  is  ordered  to  be  sold,  and  in  actions  for  the  sale  of  real 
estate  by  executors,  administrators,  and  guardians,  and  in  all  other 
actions  and  proceedings  wherein  the  court  may  order  the  sale  of  real 
estate  to  satisfy  any  judgment  or  decree,  the  widow  or  widower  of 
any  decedent  who  has  a  dower  interest  therein,  being  a  party,  may 
file  an  answer,  and  waive  the  assignment  of  dower  by  metes  and 
bounds,  and  ask  to  have  the  estate  sold  free  of  dower,  and  to  have 
allowed,  in  lieu  thereof,  such  sum  of;  money  out  of  the  proceeds  of 
the  sale  as  the  court  deems  the  just  and  reasonable  value  of  the 
dower  interest  therein.     [April  3,  1889:  86  v.  185.] 

Sec.  5720.  The  answer  of  the  widow  or  widower  shall  have  the 
same  force  and  effect,  and  shall  be  taken  and  held  to  be,  in  all  re- 
spects, as  a  deed  of  release  to  the  purchaser  of  such  estate  of  the 
dower  interest  therein  of  such  widow  ^or  widower.  [April  ^,  1889: 
86  V.  186.] 

Sec.  5721.  The  guardian  of  a  widow  or  widower  who  has  been 
adjudged  insane  may  appear  and  answer  for  such  insane  person  in 
such  action,  subject  to  the  approval  of  the  court  in  which  the  action  is 
pending ;  and  the  answer  of  the  guardian  shall  have  the  same  force 
and  effect  as  if  the  widow  or  widower  answered  personally ;  but'  the 
guardian  shall  be  liable  to  the  widow  or  widower,  or  the  heirs,  for  all 
damage  or  loss  sustained  by  his  fraud  or  collusion,  notwithstanding 
the  approval  of  the  court.      [April  3,  1889:  86  v.  186.J 

Sec.  5722.  A  person  owning  real  property  in  this  state,  incum- 
bered by  the  contingent  or  vested  right  of  dower  of  an  insane  person, 
may  apply,  by  petition,  to  the  common  pleas  court  of  the  county  "in 
which  the  real  estate,  or  any  part  thereof,  is  situated,  making  defend- 
ants thereto  such  insane  person,  and  also  the  husband  or  wife  and 
guardian,  if  such  person  has  either  or  both,  for  leave  to  sell  all  or  any 
part  thereof,  discharged  and  unincumbered  of  such  contingentor  vested 
right  of  dower,  which  petition  shall  set  forth  the  insanity  of  the  per- 
son, together  with  a  description  of  the  land  proposed  to  be  sold ;  the 
court  shall  thereupon  appoint  a  committee  of  six  competent  men,  of 
whom  at  least  three  are  physicians,  who  shall,  under  oath,  inquire  into 
the  fact  of  the  insanity  of  such  person,  and  shall  hear  testimony  to  be 
produced  by  the  husband,  wife,  or  guardian,  or,  if  there  is  no  such 
guardian,  by  a  guardian  ad  litem,  to  be  appointed  by  the  court  in  the 
action ;.  and  the  committee  shall,  at  any  term  of  such  court,  make  a 
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report,  in  writing,  of  the  result  of  their  investigation,  signed  by  the 
members  thereof.     \^AprU  3,  1889 :  86  v.  186.] 

Sec  5723.     If  the  committee  report  unanimously  that  such  person  inqacstofianacy. 
is,  in  their  opinion,  permanently  insane,  the  court  shall  appoint  three 
judicious  freeholders  to  appraise  the  real  estate  described  in  the  peti- 
tion, whether  the  same  is  in  one  or  several  counties,  who  shall  report 
in  writing  the  value  of  each  tract.     \April  3,  1889 :  86  v.  186.] 

Sec.  5724-  Upon  the  filing  of  such  report  the  court  may  direct  Proceediagton 
such  petitioner  to  convey,  by  good  and  sufficient  deed  of  conveyance,  SJS'u)°coa!nfc 
to  the  insane  person,  to  be  held  by  such  person  in  fee,  such  proportion 
of  the  real  estate  described  in  the  petition  as  shall  to  the  court  seem 
just  and  proper,  or  the  court  may  assign  to  such  insane  person,  to  be 
held  by  such  person  during  life,  after  the  death  of  the  husband  or 
wife  of  such  insane  person,  such  proportion  of  the  real  estate  de- 
scribed in  the  petition  as  shall  to  the  court  seem  just  and  proper,  for 
the  support  of  such  insane  person,  or  the  court  may  order  the  peti- 
tioner to  invest  an  amount,  to  be  by  it  fixed,  in  the  stock  of  a  com- 
pany, or  stocks  created  by  the  laws  of  this  state,  as  by  the  court  may 
be  designated,  the  profits  and  dividends  arising  from  such  investment 
to  he  applied  to  the  support  and  maintenance  of  the  insane  person 
after  the  death  of  the  husband  or  wife  of  such  insane  person ;  and  the 
petitioner  may,  upon  his  compliance  with  the  order  of  the  court,  sell 
all  the  real  property  the  petitioner  is  possessed  of,  described  in  the 
petition,  free  and  unincumbered  of  the  contingent  or  vested  right  of 
dower  of  such  insane  person.     \AprU  3,  1889:  86  v.  186.] 

Sec.  5725.  When  the  husband  or  wife  of  an  insane  person  con-  Dower  of  nuM 
veys  any  real  estate  in  this  state,  in  which  such  insane  person  has  a  ""y  be  barred, 
contingent  or  vested  right  of  dower,  by  virtue  of  such  ownership  of  Sup.87v.»»i. 
the  husband  or  wife,  or  otherwise,  and  the  insane  person  does  not 
join  the  husband  or  wife  in  such  conveyance,  the  husband  or  wife 
may  apply  by  petition  to  the  common  pleas  court  of  the  county  in 
which  the  insane  husband  or  wife  resides,  or,  if  the  insane  husband 
or  wife  resides  out  of  the  state,  ,then  in  the  county  in  which  the  real 
estate  is  situated,  for  leave  to  have  any  part  or  all  of  such  real  estate 
so  conveyed  released  of  the  dower  right  therein,  which  petition  shall 
set  forth  the  insanity  of  the  husband  or  wife,  and  a  description  of 
the  land  proposed  to  be  affected;  to  which  petition  the  insane  person, 
the  guardian,  if  there  is  one,  and  all  persons  in  interest,  shall  be 
made  defendants,  and  the  petition  shall  be  proceeded  in,  in  all  re- 
spects, in  the  manner  prescribed  in  the  three  preceding  sections,  ex- 
cept that  instead  of  ordering  the  petitioner  to  sell  the  real  estate,  or 
to  convey  or  assign  to  such  insane  person  any  part  thereof,  the  court 
shall  direct  the  petitioner  to  make  such  investment  as  is  provided  in 
the  preceding  sections,  or  may  require  the  petitioner  to  secure  the 
amount  to  tiie  use  of  the  insane  person  by  mortgage  of  unincum- 
bered real  estate  of  at  least  double  the  value  thereof;  and  upon  com- 
pliance by  the  petitioner  with  the  order  of  the  court,  the  court  shall 
enter  a  judgment  releasing  and  discharging  the  real  estate  from  the 
incumbrance  of  such  contingent  or  vested  right  of  dower,  and  shall 
adjudge  the  holder  of  the  legal  title,  or  other  party  liable,  to  pay  to 
the  petitioner  any  sum  withheld  or  retained  as  indemnity  against  such 
dower  right.     [April  3,  1889:  86  v.  187.] 
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Sec.  5726.  A  person  unlawfully  restrained  of  his  liberty,  or  a  per- 
son entitled  to  the  custody  of  another,  of  which  custody  he  is  unlaw- 
fully deprived,  may  prosecute  a  writ  of  habeas  corpus,  to  inquire  into- 
the  cause  of  such  imprisonment,  restraint,  or  deprivation.      [9  v.   34, 

§!•] 

Sec.  5727.  The  writ  of  habeas  corpus  may  be  granted  by  tne 
supreme  court,  the  circuit  court,  the  common  pleas  court,  the.  probate 
court,  or  by  a  judge  of  either.     {February  7,  1885:  83  v.  36.] 

Sec.  5728.  Application  for  the  writ  shall  Be  by  petition,  signed 
and  verified  either  by  the  party  for  whose  relief  it  is  intended,  or  by 
some  person  for  him,  and  shall  specify — 

1.  That  the  person  in  whose  behalf  the  application  is  made  is  impris- 
oned, or  restrained  of  his  liberty. 

2.  The  office,  or  name,  of  the  person  by  whom  he  is  so  confined  or 
restrained ;  or,  if  both  are  unknown  or  uncertain,  he  may  be  described 
by  an  assumed  appellation  ;  and  the  person  who  is  served  with  the  writ 
shall  be  deemed  the  person  intended. 

3.  The  place  where  he  is  so  imprisoned  or  restrained,  if  known. 

4.  A  copy  of  the  commitment  or  cause  of  detention  of  such  person 
shall  be  exhibited,  if  it  can  be  procured  without  impairing  the  efficiency 
of  the  remedy;  or,  if  the  imprisonment  or  detention  is  without  any  legal 
authority,  such  fact  shall  appear.     [9  v.  34,   §  i ;  45  v,  45,  §^  4,  5.] 

Sec.  5729.     If  it  appear  that  the  person  alleged  to  be  restrained  of 


g  6726.  The  privilege  of  the  writ  of  haheas  corpus  is  secured  to  every  citizen  by  the  national 
and  state  constitutions,  and  can  only  be  suspended  or  withheld  in  case  of  rebellion  or  invasion, 
when  the  public  safety  may  re<^uire  it,  and  the  state  courts  and  judges  have  jurisdiction  to  hear 
and  determine  all  (questions  of  imprisonment,  without  regard  to  the  power  which  imposes  it,  or 
the  proces:*  by  which  the  captive  is  held.     In  re.  Collier,  6  O.  S.  65. 

As  a  Kcner.il  rule  the  supreme  court  will  refer  parties  desiring  the  aid  of  the  writ  of  habeas 
corpus  to  the  inferior  courts  of  the  state,  or  to  the  judges  authorized  to  allow  the  same,  and  will 
take  cognizance  of  such  case  only  when  special  circumstances  render  it  necessary  to  settle  some 
important  question.     Ex  parte  Shaiv,  7  O.  S.  8J  ;  Ex  parte  SAean,  26  O.  S.  440. 

A  writ  oi  habeas  corpus  can  not  be  used  as  a  summary  process  to  review  or  revise  errors  or 
irregularities  in  the  sentence  of  a  court  of  Competent  jurisdiction ;  imprisonment  under  a  sen- 
tence can  not  be  unlawful  unless  the  sentence  is  an  absolute  nullity,  and  if  it  is  clearly  unauthor- 
ized and  void,  relief  from  imprisonment  may  be  obtained  by  habeas  corpus:  but  if  the  sentence 
IS  not  void  absolutely,  a  petition  in  error  is  the  appropriate  remedy.  Ex  parte  Shaw,  7  O.  S.  81 ; 
Ex  parte  P'an  Hagan,  25  <).  S.  426;  Ex  parte  McGehan,  22  O.  S.  442. 

The  right  or  title  of  a  de  facto  officer  can  not  be  drawn  in  question  collaterally  in  habeas 
corpus.     Ex  parte  Strang,  21  O.  S.  610. 

It  seems  that  the  existence  of  a  sufficient  cause  for  the  detention  of  a  person  in  a  house  of 
refuge  or  the  state  reform  farm  may  be  inquired  into  on  habeas  corpus.  Prescott  v.  State,  19 
U.S.  184. 

When  the  custodian  of  a  party  imprisoned  for  the  non-payment  of  a  fine  refuses,  on  request, 
to  take  him  before  the  commissioner  of  insolvents,  in  order  to  his  dicharge  under  the  insolvent 
debtors  act,  the  remedy  is  by  mandamus,  and  not  by  habeas  corpus.  Ex  parte  Scott,  19  O.  S.  581. 
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his  liberty  is  in  custody  of  an  officer  under  process  issued  by  a  court  \yhen  the  wnt 

or  magistrate,  or  by  virtue  of  the  judgment  or  order  of  a  court  of  Jlowed.''* 

record,  and  that  the  court  or  magistrate  had  jurisdiction  to  issue  the  8m  ippeadix. 

process,  render  the  judgment,  or  make  the  order,  the  writ  shall  not  be  s.  i€.  08i.  m 

allowed;  or,  if  the  jurisdiction   appear  after  the  writ  is   allowed,  the 

person  shall  not  be  discharged  by  reason  of  any  informality  or  defect  **.  *  c.  684. 

in  the  process,  judgment,  or  order.     [9  v.  34,  §  i ;  32  v.  23.] 

Sec.  5730.     A  court  or  judge  authorized  to  grant  the  writ  must,  wMien  the  writ 
when  a  petition  therefor  is  presented,  if  it  appear  that  the  writ  ought  to  ">"*'  1==  Kr.nnted.  s 

issue,  grant  the  same  forthwith.     [9  v.  34,  §  i.]  s.  ic.  osi.  1 

Sec.  5731.     The  writ,  upon  its  allowance,  shall  be  issued  forthwith,  Who  to  issue  the  ^ 

by  the  clerk  of  the  court  whereof  the  person  who  granted  it  is  a  judge,  *"'"  ""**  *'""  . ' 

under  the  seal  of  such  court ;  or,  in  case  of  emergency,  such  judge  ^ 

may  issue  the  writ  under  his  own  hand,  and  may  depute  any  officer  or  '^ 

person  to  serve  it.     [9  v.  34,  §  i.]  s.*f.«8i.  ,  1 

Sec.  5732.    The  person  to  be  produced  shall  be  designated  by  his  P°JP"^°"!5"'*'' 
name,  if  known,  and  if  not  known,  or  uncertain,  he  may  be  described    °    '''^''   *"  '  , 

in  any  other  way  so  as  to  make  known  who  is  intended.     [45  v.  45,  „  .  „  .„  I 

S  S-J  -i 

Sec.  5733.     In  case  of  confinement,  imprisonment,  or  detention  by.  Requisites  ofthe 

an  officer,  the  writ  shall  be  directed  to  him,  and  shall  command  him  to  " 

have  the  body  of  such  person  before  the  court  or  judge  designated  in 
the  writ,  at  a  time  and  place  therein  specified.     [45  v.  45,  §  i.] 

Sec.  5734.     In  case  of  confinement,  imprisonment,  or   detention  ^J™  ptiTo"  er  not 
by  a  person  not  an  officer,  the  writ  shall  be  in  the  form  following :  in  custody  of  an 


writ  In  certain 
cast 


K.  &  C.  iiH4. 


offi 


cer. 


Thi  State  of  Ohio, County,  ss.  : 

To  ch*  sktrijf  eif  our  snieral  couniUt^  greettng ;  . 

We  command  you  that  the  body  of ,  of ,  by ,  of  ,  \ 

imprisoned  and  restrained  of  his  liberty,  as  it  is  said,  you  take  and  have  before ,  a  *J^ 

judge  of  oar court,  or,  in  case  of  his  absence  or  disability,  before  some  other  judge  , 

of  the  same  court,  at ,  forthwith  to  do  and  receive  what  our  said  judge  shall  then  and 

there  consider concerning  him  in  his  behalf;  and   summon  the  said then  and 

there  to  appear  before  our  said  judge,  to  show  the  cause  of  the  taking  and  detention  of  the 

[seal.]    Witness ,  at ,  this day  of ,  in  the  year .  S.  &  C.  684. 

[45v.45,8  I.) 

Sec.  5735.     The  writ  may  be  served  in  any  county,  by  the  g^eriff  ^^^  ^„j  ^^^^^ 
of  the  same  or  any  other  county,  or  by  a  person  deputed  by  the  court  writ  may  be 
or  judge.     [45  v.  45,.  §  2.]  T.lt:v»^. 

Sec.  5736.     The  officer  or  person  to  whom  the  writ  is  directed  shall  How  executed 
convey  the  person  so  imprisoned  or  detained,  and  named  in  the  writ,  and  returned, 
before  the  judge  allowing  the  writ,  or,  in  case  of  his  absence  or  disa- 
bility, before  some  cither  judge  of  the  same  court,  on  the  day  specified 
in  the  writ;  and  he  shall  make  due  return  of  the  writ,  together  with  the 
day  and  the  cause  of  the  caption  and  detention  of  such  person,  accord-  *•  *C-*8i. 
ing  to  the  command  thereof.     ['9  v.  34,  §  2.] 

Sec.  5737.  "When  the  writ  is  issued  by  a  court  in  session,  if  the  when  it  may  be 
court  has  adjourned  when  the  same  is  returned,  it  shall  be  returned  returned  to  an- 
before  any  judge  of  the  same  court;  and  when  the  writ  is  returned  courl;'"  ^"^^ 
before  one  judge,  at  a  time  when  the  court  is  in  session,  he  may  adjourn 
the  case  into  the  court,  there  to  be  heard  and  determined.     [45  v.  45, 

§3-]  8.4C.684. 

Sec.  5738.     When  the  person  to  be  produced  is  imprisoned  or  wnat  sh.iii  be 
restrained  by  an  officer,  the  person  who  makes  the  return  shall  state  stated  in  the  re- 
therein,  and  in  other  cases  the  person  in  whose  custody  the  prisoner  is 
found  shall  state,  in  writing,  to  the  court  or  judge  before  whom  the 
writ  is  returnable,  plainly  and  unequivocally —  See  Appendix. 

1.     Whether  he  has,  or  has  not,  the  party  in  his  custody  or  power, 
or  under  restraint. 
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§§  5739-5746. 


&  A  C.  flSfi. 


The  return  must 
be  signed  and 
sworn  to. 

8.  *  C.  685. 


Adjournment  of 
cause. 


S.  *  C.  «8I. 


When  prisoner 
must  be  dis- 
charged. 


When  prisoner 
may  be  com- 
mitted, or  let  to 
bail. 


2.  If  he  has  the  party  in  his  custody  or  power,  or  under  restraint, 
he  shall  set  forth,  at  large,  the  authority,  and  the  true  and  whole  cause, 
of  such  imprisonment  and  restraint,  with  a  copy  of  the  writ,  warrant, 
or  other  process,  if  any,  upon  which  the  party  is  detained. 

3.  If  he  has  had  the  party  in  his  custody  or  power,  or  under 
restraint,  and  has  transferred  such  custody  or  restraint  to  another,  he 
shall  state,  particularly,  to  whom,  at  what  time,  for  what  cause,  and  by 
what  authority,  such  transfer  was- made.     [45  v.  45,  §  6.] 

Sec.  5739.  The  return  or  statement  shsdl  be  signed  by  the  person 
who  makes  it;  and  it  shall  also  be  sworn  to  by  him,  unless  he  is  a  sworn 
public  officer,  and  makes  the  return  in  his  official  capacity.  [45  v.  45, 
§7-] 

Sec.  5740.  The  court  or  judge  to  whom  the  writ  is  returned,  or 
the  court  into  which  it  is  adjourned,  may,  for  good  cause  shown,  con- 
tinue the  cause,  and  shall  make  such  order  for  the  safe-keeping  of  the 
person    imprisoned  or  detained  as  the  nature  of  the  case  requires. 

{45  V.  45.  §  9] 

Sec.  5741.  When  the  judge  has  examined  into  the  cause  of  cap- 
tion and  detention  of  the  person  so  brought  before  him,  and  is  satisfied 
that  he  is  unlawfully  imprisoned  or  detained,  he  shall  forthwith  dis- 
charge him  from  confinement.  On  such  examination  the  judge  may 
disregard  matters  of  form  or  technicalities  in  any  mittimus  or  order  of 
commitment  by  a  court  or  officer,  authorized  to  commit  by  law. 
[Aprils,  1881:  78  V.   113.] 

Sec.  5742.  When  the  person  is  confined  or  detained  in  a  legal 
nianner,  on  a  charge  of  having  committed  a  crime  or  offense  which  is 
bailable,  the  judge  shall,  at  his  discretion,  recommit  him,  or  let  him  to 
bail;  if  he  be  let  to  bail,  the  judge  shall  cause  him  to  enter  into  a 
recognizance,  with  sufficient  surety,  in  such  sum  as  he  deems  reasona- 
ble, the  circumstances  of  the  prisoner,  and  the  nature  of  the  offense 
charged,  considered,  conditioned  for  his  appearance  at  the  court  where 
the  offense  is  properly  cognizable;  the  judge  shall  certify  his  proceed- 
ings, together  with  the  recognizance,  forthwith,  to  the  proper  court; 
and  if  the  person  charged  fail  to  enter  into  such  recognizance,  he  shall 
be  committed  to  prison  by  the  judge.     [9  v.  34,  S  3-] 

Sec.  5743.  If  it  appear  that  the  prisoner  was  committed  by  a  judge 
or  justice,  and  is  plainly  and  specifically  charged  in  the  warrant  of  com- 
mitment with  a  felony  the  punishment  whereof  is  capital,  he  shall  not 
be  removed,  discharged,  or  bailed.     [9  v.  34,  §  8.] 

Sec.  5744.  If  it  appear  that  the  prisoner  is  in  custody  under  a  warrant 
or  commitment  in  pursuance  of  law,  the  return  shall  be  considered 
prima  facie  evidence  of  the  cause  of  detention ;  but  if  he  is  restrained 
of  his  liberty  by  any  alleged  private  authority,  the  return  of  the  writ 
shall  be  considered  only  as  a  plea  of  the  facts  therein  set  forth,  and  the 
party  claiming  the  custody  shall  be  held  to  make  proof  of  such  facts ; 
and  upon  the  final  disposition  of  any  case,  the  court  or  judge  shall 
make  such  order  as  to  costs  as  the  case  requires.     [45  v.  45,  ^8.] 

Sec.  5745.  If  a  clerk  of  a  court  refuse  to  issue  the  writ,  after 
allowance  thereof  and  demand  therefor,  he  shall  forfeit  to  the  party 
aggrieved  the  sum  of  five  hundred  dollars.      [9  v.  34,  §  5.] 

Sec.  5746.  A  person  to  whom  a  writ  is  directed,  who  neglects  or 
refuses  to  obey  or  make  return  of  the  same  according  to  the  command 
thereof,  or  makes  a  false  return  thereof,  or  who,  upon  demand  made  by 
the  prisoner,  or  any  person  on  his  behalf,  refuses  to  deliver  to  the  per- 
son demanding,  within  six  hours  after  the  demand  therefor,  a  true  copy 
of  the  warrant  of  commitment  and  detainer  of  the  prisoner,  shall,  for 
the  first  offense,  forfeit  to  the  party  aggrieved  two  hundred  dollars,  and 
for  the  Second  offense  four  hundred  dollars,  and,  if  an  officer,  shall  be 
incapable  of  holding  his  office.     [9  v.  34,  §  4.] 


8.  *  C.  682. 


When  prisoner 
must  be  com- 
mitted. 

S.  A  C.  68S. 


When  the  return 
is  evidence,  and 
when  only  a  plea 


S.  A  C.  686. 


Penalty  upon 
clerk  for  refusal 
to  issue  the  writ. 
S.  A  C.  688. 

Penalty  for  dis- 
obeying the  writ. 


6.  A  C.  68£. 
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Sec.  5747.     A  person  who  is  set  at  large  upon  a  writ  shall  not  persons  enlarged 
be  again  imprisoned  for  the  same  offense,  unless  by  the  legal  order  or  I'^P"  •'■'.*'?"  »" 

e  X.  i      L         •      1       •     t  J  I  •  \.o\>K  again  iro- 

process  of  the  court  wherem  he  is  bound  by  recognizance  to  appear,  or  priioned. 
other  court  having  jurisdiction  of  the  cause  or  offense;  and  a  person 
who  knowingly,  contrary  to  the  provisions  of  this  chapter,  recommits 
or  imprisons,  or  causes  to  be  recommitted  or  imprisoned,  for  the  same 
offense,  or  pretended  offense,  any  person  so  set  at  large,  or  knowingly 
aids  or  assists  therein,  shall  forfeit  to  the  party  aggrieved  five  hundred  8.  *  c.  688. 
dollars,  notwithstanding  any  colorable  pretense  or  variation  in  the  war- 
rant or  commitment.      [9  v.  34,  §  6.] 

Sec.  5748.     A  person  committed  to  prison,  or  in  custody  of  an  Priwner  not  to  be 
officer,  for  any  criminal  matter,  shall  not  be  removed  therefrom  into  the  remold  from 
custody  of  another  officer,  unless  by  legal  process,  or  the  prisoner  be  Officer  to^anMher, 
delivered  to  an  inferior  officer  to  carry  to  jail,  or,  by   order  of  the  •"•'•"•  "<^ 
proper  court,  be  removed  from  one  place  to  another  within  the  state 
for  trial,  or  in  case  of  fire,  infection,  or  other  necessity;  and  a  person 
who,  after  such  commitment,  makes,  signs,  or  countersigns  any  warrant 
for   such  removal  contrary  to  this  section,  shall  forfeit  to    the   party  §•*  <^' •S'* 
aggrieved  five  hundred  dollars.      [9  v.  34,  §  7.] 

Sec.  5749.     No  person  shall  be  sent  prisoner  to  any  place  out  No  person  to  b« 
of  this   state  for  any  crime  or  offense  committed  within  this  state,  "aiefoj crime 

[65  V.    165,  §  9.]  "aTe™"'"""  "" 

Sec.  5750.     A  person  so  imprisoned  may  maintain  an  action  for  s.  *  f*-  *»<• 

.  .       .  .  '^       .  .t^  ,,-^,  ..  ,A  person  so  trans- 

false  imprisonment,  against  the  person  by  whom  he  was  so  imprisoned  p<.rt<.d  may  have 
or  transported,  and  against  a  person  who  contrives,  writes,  signs,  seals,  "*"  »•;""''• 
or  countersigns  any  writing  for  such  imprisonment  or  transportation,  or 
aids  or  assists  in  the  same,  or  against  any  of  them.     [65  v.  165,  §  9.!  S.A8.88J. 

Sec.  6751.     The  proceedings  upon  a  writ  of  habeas  corpus  shall  Record  of  writi- 
be  recorded  by  the  clerks  respectively,  and  may  be  reviewed  on  error  error,  etc. 
as  in  other  cases.     [45  v.  45,  §  10.]  s.*c.  686. 

Sec.  5752.  The  penalties  in  this  chapter  provided  may  be  recov-  Actions  for 
ered  by  the  party  aggrieved,  his  executors  or  administrators,  against  the  g"; ^J'^^^' ""' 
offender,  his  executors  or  administrators,  by  civil  action  in  any  court 
having  cognizance  of  the  same ;  but  no  action  shall  be  brought  for 
any  offense  against  the  provisions  of  this  chapter  after  two  years  after 
the  offense  is  committed,  except  in  cases  of  imprisonment  of  the  party 
aggrieved,  when  action  may  be  brought  within  two  years  after  his  deliv- 
ery out  of  prison,  <Jr  after  his  decease,  if  he  die  in  prison.      [9  v.   34,  s.  a  c.  68«. 

§  "o] 

Sec.  5753,  The  fees  of  officers  and  witnesses  shall  be  taxed  by  f„,  „j  j,,^ 
the  judge,  on  his  return  of  his  proceedings  on  the  writ,  and  shall  be  col- 
lected as  part  of  the  original  costs  in  the  case,  and  when  the  prisoner 
is  discharged  the  costs  shall  be  taxed  to  the  state,  and  paid  out  of  the 
county  treasury,  upon  the  warrant  of  the  county  auditor;  but  no  officer 
or  person  shall  have  the  right  to  demand  payment  in  advance  of  any 
fees  which  he  is  entitled  to  by  virtue  of  the  proceedings,  when  the 
writ  is  demanded  or  issued  for  the  discharge  from  custody  of  a  person 
confined  under  color  of  proceedings  in  any  criminal  case;  when  a 
person  in  custody  by  virtue  or  under  color  of  proceedings  in  any  civil 
case  is  discharged,  costs  shall  be  taxed  against  the  party  at  whose 
instance  he  was  so  in  custody ;  and  if  he  be  remanded  to  custody,  costs  *•  *  <>•  ***• 
(haD  be  taxed  against  him.     [45  v.  45,  §  11.] 
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CHAPTER  9. 

PARTITIOK. 


Section 

5754.  Who  may  be  compelled  to  partition. 

5755.  Where  proceedings  for  partition  may  be 

had. 

5756.  Who  may  file  petition,  and  what  to   set 

forth. 
6757.  The  order  of  partition. 
5758.  The  writ  of  partition. 

6759.  Duty  of  commissioners  in  making  parti- 

lion. 

6760.  Their  duty  when  partition  of  more  than 

one  tract  demanded. 

6761.  Amicable  partition. 

5762.  Commissioners  to  appraise  land  when 
they  can  not  divide  it;  election  of 
party  to  take  at  appraisement. 

6763.  Terms  of  payment  when  estate  taken  by 
party;  execution  of  conveyances. 

5764.  Sale  of  the  estate  when  the  parties  do 

not  elect  to  take  the  same. 

5765.  How  such  sale    conducted,  and    terms 

thereof. 
6766.  Confirmation  of  sale,  and  execution  of 
conveyances. 


Section 

5767.  Distribution  of  proceeds;   sherifTs   Ha> 

bility. 

5768.  Proceedings  when  estate  has  been  once 

offered  and  not  sold. 

5769.  When  successor  of  sheriff  who  made  sale 

to  execute  conveyance. 

5770.  When  widow  is  entitled  to  dower,  or  an 

interest  is  subject  to  a  life  estate. 

5771.  Commissioners    appointed    to    partition 

est.itc  to  assign  dower. 
6772.  Power  of  guardian  to  act  for  ward  in 
partition. 

5773.  Powers  of  foreign  guardian.  _ 

5774.  Actions  by  one  parcener  against  another, 

etc. 

5775.  Partition  of  property  belonging  to  relig- 

ious corporations. 

5776.  Partition  of  property  belonging  to  relig- 

ious societies. 

5777.  When  such  partition  can  be  made,  bnd 

effect  thereof. 

5778.  Costs    and    expenses    to    be     equitably 

taxed. 


Who  may  be  com- 
pelled to  partition. 


8,  A  C.  898. 

Where  proceed- 
ings for  partition 
may  be  had. 

8.A€.81». 

Who  may  file 
petition,  and  what 
to  set  forth. 
Am.,  etc.;  see  Sup. 


Sec.  5754.  Tenants  in  common,  and  coparceners,  of  any  estate  in 
lands,  tenements,  or  hereditaments  within  the  state,  may  be  compelled 
to  make  or  suffer  partition  thereof  in  manner  hereinafter  prescribed. 
[29  V.  254,  §  I.] 

Sec.  5755.  When  the  estate  is  situate  in  one  county,  the  proceed- 
ings shall  be  had  in  that  county;  and  when  situated  in  two  or  more 
counties,  the  proceedings  may  be  had  in  any  county  wherein  a  part  of 
such  estate  is  situdte.     [29  v.  254,  §  i.] 

Sec  5756.  A  person  entitled  to  partition  of  an  estate  may  file  his 
petition  therefor  in  the  court  of  common  pleas,  setting  forth  the  nature 
of  his  title,  and  a  pertinent  description  of  the  lands,  tenements,  or 
hereditaments  of  which  partition  is  demanded,  and  naming  each  tenant 


g  5754.     Neither  reversioners  nor  remaindermen  can  have  partition,  the  right  only  extending  to 

See  Appendix.        those  who  have  the  possession,  or  an  immediate  right  to  the  possession  of  the  lands  sought  to  be 

aparted,  TabUrs.  JV/sematt,2  0.  S.'2X)7;- Davison  v.  Wtf^*^,  90.  73;  but  thcowner  of  a  hfeestate 

in  the  whole,  or  a  part  of  the  tract,  who  also  owns  an  interest  in  the  remainder,  may  bave 

partition.     Morgan  v.  Staley,  U  O.  389;   Tahler  t.  Wittman,  supra,  . 

A  ri^ht  of  entrv,  without  actual  seizin,  there  being  no  intervening  estate,  will  entitle  a  party 
to  partition.     TahUr  v.  Wiseman,  2  O.  S.  207. 

A  partition  operates  only  upon  the  possession,  and  does  not  create  any  new  title,  Tahler  v, 
WistmaUj  2  O.  S.  207;  McBain  v.  McBain^  16  O.  S.  337;  and  when  parties  to  a  proceeding 
for  partition  are  made  such  by  publication  and  without  actual  notice,  they  are  not  estopped 
thereby  from  setting  up  their  legal  title.  McBatn  v.  McBain.  snPra  ;  Landon  v.  Payne.  41  O. 
S.  303. 

An  answer  to  a  petition  for  partition,  denying  that  the  plaintiffs  have  any  title  to  or  interest  in 
the  premises,  does  not  oust  the  court  of  jurisdiction.  Perry  v.  Rtckar^tm,  27  O.  S.  110;  I^ogr 
V.  fieerman^  41  O.  S.  81. 

The  fact  that  two  actions  for  partition  were  prosecuted  at  the  same  time  does  not  vitiate.the 
regular  proceedings  in  the  one  upon  which  partition  is  made.    Smith  v.  Barber^  7  O.  2  pt.  118. 

The  regularity  of  proccedtnj^s  in  partition  can  not  be  inquired  into  in  a  collateral  proceeding 
Wilson  V.  Bull,  10  O.  250;  Bohart  v.  Atkinson,  U  O.  228. 

A  purchaser  from  one  tenant  in  common  can  not  drive  the  owner  of  a  paramount  title,  upon 
later  purchasers  of  an  interest  in  the  land  from  other  tenants  in  common.  Dennison  v.  Foster, 
9  O.  I2G.  Where  two  railroad  companies  are  tenants  in  common  in  a  rulroad.  partition  can  not 
be  compelled  cither  under  the  statute  or  in  chancery.  Railroad  Co.  v.  Railroad  Co,.  38  O.  S. 
611. 

When  separate  mterests  have  been  acquired  under  an  erroneous  partition  chancery  will  exer- 
cise jurisdiction  to  bring  all  parties  before  the  court,  and  while  it  preserves  all  subsuntial  rights, 
will  so  mould  them,  in  making  a  new  division  of  the  lands,  as  to  impose  burdens  where,  in 
equity,  they  ought  to  fall,  and  thus  diminish,  as  far  as  practicable,  the  evils  of  previous  error*. 
Dawson  v.  Lawrence^  13  O.  544. 

^5756.  Where  judicial  proceedings  are  offered  in  evidence,  a  party  to  them  can  not  avoid 
their  effect  on  the  ground  of  a  slight  mistake  in  his  name ;  the  mistake  must  be  .such  as  that  the 
person  can  not  be  identified,  or  as  to  describe  another,  and  therefore  the  record  ts  good  if  it  con- 
tain the  name  Pillsby  for  Pillsbury,    Pillsbury  v.  Dugan,  9  O.  117. 

The  plaintiff  is  bound  to  set  forth  in  his  petition  the  title  and  interests  of  the  several  tenants^ 
and  to  sustain  the  same  by  proof,  Harman  v.  Kelley,  14  O.  502;  the  owner  of  the  premises, 
although  they  are  misdescribed  in  the  petition,  may  come  in  and  defend,  and  when  it  appear* 
that  a  part  of  the  persons  claimed  to  be  tenants  in  common  have  no  interest  in  the  land,  th« 
petition  can  not  be  maintained,  lb.:  and  a  title  in  fee,  acquired  by  possession,  may  be  shown  to 
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to   common,  coparcener,  or   other   interested   person,  as   defendants 
therein.     [29  v.  254,  §  2.]  8.*c.893. 

Sec.  5757      If  the  court  find  that  the  plaintiff  has  a  legal  right  to  The  order  of  par- 
any  part  of  such  estate,  it  shall  order  partition  thereof  in  favor  of  the  ""°°- 
plaintiff,  or  all  parties  in  interest,  appomt  three  disinterested  and  judi- 
cious freeholders  of  the  vicinity  to  be  commissioners  to  make  the  par-  ^  *  *^*  ^'• 
tition,  and  order   a  writ  of  partition  to  issue.     [29  v.  254,  §2;  74  v. 

Sec.  5758.     The  writ  of  partition  may  be  directed  to  the  sheriff  of  The  writ  »f  pai^ 
either  of  the  counties  in  which  any  part  of  the  estate  lies,  and  shall  "''o"- 
command  him  that,  by  the  oaths  of  the  commissioners,  which  oath  may 
be  administered  by  him,  he  cause  to  be  set  off  and  divided  to  the  , 
plaindff,  or  each  p^rty  in  interest,  such  part  and  proportion  of  the  estate  **•  *  *^'  *•*"• 
as  the  court  shall  order.     [38  v.  37,  §  i ;  74  v.  152,  ^  4.] 

Sec.  5759.     In  making  such  partition  the  commissioners  must  view  Dutyof  commi«- 
and  examine  the  estate,  and,  on  their  oaths,  set  apart  the  same  in  such  p^,"j?,'Jo„'°  ■"»'''■'« 
lots  as  will  be  most  advantageous  and  equitable,  having  due  regard  to 
the  improvements,  situation,  and  quality  of  the  different  parts  thereof. 

[_o_T  ^  8.AC  8v6. 

29  V.  254,  §  5.]  •    .     ,  ,   , 

Sec.  5760.    'When  partition  of  more  than  one  tract  is  demanded.  Their  duty  when 
the  commissioners  shall  set  off  to  each  plaintiff  or  party  in  interest  his  f^an'^g  traT°d«. 
proper  proportion  in  each  of  the  several  tracts,  unless  the  several  tracts  manded 
are  owned  by  the  same  proprietors  in  the  same  proportion  in  each  tract, 
in  which  case  the  whole  share  of  any  proprietor,  in  all  the  several  „     _  „-. 
tracts,  may  be  set  off  to  such  proprietor  according  to  the  best  discretion         '     * 
of  the  commissioners.     [29  v.  254,  §  6.]  . 

Sec  5761.    Before  a  writ  of  partition  is  issued,  the  person  of  whom  „  , , 

partition  is  demanded,  may  appear  in  court  in  person,  or  by  attorney,  partition  made. 
and  consent  to  a  partition  of  the  estate  agreeably  to  the  prayer  and 
facts  set  forth  in  the  petition,  which  amicable  partition  when  made 
and  recorded  shall  be  valid  and  binding  between  the  parties  thereto, 
and  in  such  cases,  where  the  lands  are  divided  by  the  commissioners 
among  the  parties,  the  court  shall  on  motion  of  any  party  in  inter- 
est order  the  sheriff  to  execute  and  deliver  to  each  person  entitled 
thereto  a  deed  for  the  portion  set  off  and  assigned  to  such  person. 
\April  20,  1881  :  78  V.  253.] 

Sec.  5762.     When  the  commissioners  are  of  opinion  that  the  estate  p""?'''',""","  " 

1         1  •    •  11  ..  1.  t       f     t  •  '  \  •     appraise  land 

can  not  be  divided  according  to  the  demand  of  the  writ  without  mam-  when  they  can 
fest  injury  to  the  value  thereof,  they  shall  return  that  fact  to  the  court,  "i°cuJ'i'i,Vpi„y 
with  a  just  valuation  of  the  estate;  whereupon,  if  the  court  approve  of  to  take  at  ap- 

'  "^  praucmcnt. 

defeat  the  partition.     lb.     A  plaintiff*  who  ha^i  the  like  interest  in  several  tracts,  cannoi  jt  in  as 

defendant  m  a  single  action  for  partition  the  different  persons  who  each  own  an  interest  in  uiily  / 

one  of  the  tracts.    Pnniitt'  ca4e,  7  O.  2  pt.  129. 


1 0759.    In  making  partition  among  several  tenants  in  common  of  several  tracts  of  land,  own- 
in  the  same 
2  pt.  118. 


ns^in  the  same  proportion,  it  is  regular  to  assign  to  any  one,  or  to  each  one,  an  entire  tract. 

J  .?762.     A  person  residing  thereon,  but  having  no  interest  therein,  was  made  a  party  to  a  pro-    ^^  i„_«.^i» 
ceeding  to  partition  the  land  among  the  tenants  in  common,  and  a  valuation  being  returned,  he    **••  App«afUX. 
elected  to  take  the  same  thereat,  and  the  election  being  confirmed  and  deed  made:  Held,  that 
he  took  a  good  title  to  the  land.     Rogtrt  v.  Tucktr,  7  O.  S.  417. 

A  husband  and  wife  united  in  a  proceeding  for  partition,  pending  which  the  wife  died,  and 
a  valuation  being  returned,  the  husband  elected  to  take  the  land  and  received  a  deed:  Held — 

1.  That  he  took  the  estate  of  the  other  coparceners,  and  the  heirs  of  the  wife  could  not  claim 
that  his  election  inured  to  their  benefit. 

2.  That  as  to  the  interest  which  had  been  his  wife's,  and  in  which  he  had  curtesy,  it  was  not 
affected  by  the  election  and  deed,  and  the  husband  having  died,  the  heirs  were  entitled  to  recover 
the  land,  Foxttr  v.  Dugan,  8  O.  87 ;  and  a  husband,  who  is  also  a  tenant  in  common,  is  compe- 
tent lo  make  partition  of  the  wife's  real  estate,  but  the  ri^ht  he  or  his  grantee  acquires  by  the 
proceeding  in  partition  does  not  extinguish  her  right,  which  survives  to  her  or  her  neirs.  Foster 
V.  DennUon,  »  O.   121. 

When  a  division  of  the  land  has  been  reported  by  the  commissioners,  and  possession  was  taken 
in  severalty  under  it,  and  improvements  made,  it  will  not,  after  the  lapse  of  several  years,  be  r'lis* 
turbed,  aUboush  no  entry  of^  confirmation  of  the  report  was  made  by  the  court.      FitUt  y.  /£wi- 

And  see  yeuMgt  v.  Htffner,  36  O.  S.  232 ;  Biggint  v.  Jontt,  39  O.  S.  95.  *, 
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the  return,  and  one  or  more  of  the  parties  elect  to  take  the  estate  at 
such  appraised  value,  the  same  shall  be  adjudged  to  him  or  them,  upon 
his  or  their  paying  to  the  other  parties  their  proportion  of  the  appraised 
value  thereof,  according  to  their  respective  nghts,  or  securing  the  same 
as  hereinafter  provided.     [65  v.  71,  §  8.] 

Sec.  5763.  If  one  or  more  of  the  parties  elect  to  take  the  estate 
at  the  appraised  value,  the  terms  of  payment,  unless  the  court,  on  good 
cause  shown,  by  special  order,  direct  and  require  the  entire  payment  to 
be  made  in  cash,  or  unless  all  the  parties  in  interest  agree  thereon,  shall 
be  one-third  cash,  one-third  in  one  year,  and  one-third  in  two  years, . 
with  interest,  the  deferred  payments  to  be  secured  to  the  satisfaction  of 
the  court ;  and  on  payment  being  made  in  full,  or  in  part,  with  sufficient 
security  for  the  remainder,  as  above  provided,  the  sheriff  shall,  accord- 
ing to  the  order  of  the  court,  make  and  execute  a  conveyance  to  the 
party  electing  to  take  the  same.     [65  v.  71,  4^  8.] 

Sec.  5764.  If  no  such  election  to  take  the  estate  be  made,  the 
court  may,  at  the  instance  of  a  party,  make  an  order  for  the  sale  thereof 
at  public  auction,  by  the  sheriff  who  executed  the  writ  of  partition,  or 
his  successor  in  office.     [29  v.  254,  4^  9.] 

Sec.  5765.  All  such  sales  shall  be  made  at  the  door  of  the  court- 
house, unless  the  court,  for  good  cause,  direct  the  same  to  be  made  on 
the  premises,  and  shall  be  conducted  in  all  other  respects  as  a  sale  upon 
execution,  except  that  it  shall  not  be  necessary  10  appraise  the  estate ; 
but  the  estate  shall  not  be  sold  for  less  than  two-thirds  of  the  appraised 
value  thereof,  as  returned  by  the  commissioners;  and  unless  the  court, 
by  special  order,  direct  and  require,  on  good  cause  shown,  the  entire 
payment  to  be  made  in  cash,  the  purchase  money  shall  be  payable  one- 
third  on  the  day  of  sale,  one-third  in  one  year,  and  one-third  in  two 
years  thereafter,  with  interest.     [29  v.  254,  §  9;  45  v.  59;  49  v   102.] 

Sec.  5766.  On  the  returfi  by  the  sheriff  of  his  proceedings,  the 
court  shall  examine  the  same;  if  sale  has  been  made,  and  the  cour' 
approve  such  sale,  the  sheriff,  on  receiving  payment  of  the  considera- 
tion money,  or  taking  sufficient  security  therefor,  to  the  satisfaction  of 
the  court,  shall  execute  and  deliver  a  deed  to  the  purchaser.     [29  v. 

254,  §  loj 

Sec.  5767.  The  money  or  securities  arising  from  a  Sale  of  or  an 
election  to  take  the  estate,  shall  be  distributed  and  paid,  by  order  of 
the  court,  to  the  parties  entitled  thereto,  in  lieu  of  their  respective  partsj 


H.  A  S.  .503. 

Terms  of  payment 
witen  estate  taken 
by  party ;  execu- 
tion of  convey- 
ances. 


8.  AS. 606. 


Sale  of  the  estate 
when  the  parties 
do  not  elect  to 
take  the  same. 
8.  *  C.  SOT. 

How  such  sale 
conducted,  and 
terms  thereof. 


&  AC.  897. 
8.  A  C.  900. 

8.  A  C.  Ml. 

Confirmation  of 
sale,  and  execu- 
tion of convey- 
ances. 

8.  A  C.  8»7. 


Distribution  of 

Eroceeds;  sherifTs 
ability. 
See  Sup. 


So*  Appcadlx. 


2  57G^.  A  sale  in  partition  of  real  estate  held  in  common  divests  the  wife  of  a  co-tenant  of  her 
iqchoatc  right  of  dower  therein,  and  passes  the  entire  estate  to  the  purchaser.  JfVtffrrv. 
Crcrg.  C  O.  S.  547. 

When  at  a  partition  araone  devisees,  one  of  them  had  an  inchoate  right  of  dower  in  premises 
set  off  to  another,  which  subsequently  ripened  into  a  perfect  estate,  she  will  not  be  estopped  to 
claim  her  dower  against  her  co-panitioners,  but  the  court  will  enforce  contribution  from  all  the 
pnrties  to  the  partition,  to  make  good  to  the  person  in  whose  share  the  dower  is  assigned  bis 
equal  share  in  the  estate  remaining  after  the  assignment  of  dower.   IValker  v.  Hall,  15  O.  S.  355. 

\  570^.  One  of  the  terms  of  a  sale'  on  partition  being  that  possession  of  the  premises  was 
reserved  to  the  tenants  till  the  expiration  of  a  current  lease,  and  the  deed  to  the  purchaser 
not  having  been  delivered  till  after  the  expiration  of  the  lease,  it  was  h^ld  that  the  tenants,  and 
not  the  purchaser,  were  entitled  to  the  rents  reserved  in  the  lease.     Black  v.  Georxf,  '.^6  O.  S.  629. 

g  5766.  A  misrecital  in  a  sherifTs  deed'does  not  estop  the  purchaser  f.-om  showing  what  the 
fact  was,  and  maybe  corrected.     Gloz'crv,  Kvffin,  fi  O.  2.*»5. 

A  deed  executed  by  the  sheriff  during  his  term  of  ofBce,  hut  acknowledged  after  his  term  had 
expired,  is  good,  Foster  v.  Dngaii,  8  O.  b7 ;  but  a  sherifTs  deed  without  a  seal  is  insufhcient  to 
pass  the  title.     Merrill  v.  Heme,  5  ().  S.  »<T. 

The  purchaser  of  land  at  a  sule  on  partition,  takes  the  same  discharged  of  the  lien  of  a  judg- 
ment against  a  tenant  in  common  therein,  rendered  after  the  order  of  sale  was  made,  and  the 
remedy  of  the  Judgment  creditor  is  against  the  co-tenant's  interest  in  the  proceeds  uf  sal«. 
CradeliaMgk  v.  Pritckett,  8  O.  S.  C4G. 

And  see    Younge  v.  Heffner, :«  O.  S.  232. 

\  516'.  A  failure  of  the  sheriff  to  return  or  oay  o^er  the  purchase  money  or  securities  by 
him  received,  does  nut  affect  the  title  of  the  purchaser.  Gaudy  v.  Skank,  8  O.  415;  see  alsa 
Collins  V.  Skillen,  16  O.  S.  .■«2 ;  and  Griffin  v.  Underwood,  /i. 'SSa.  ,  ,        .^  . 

The  sheriff  can  not  release  a  m..rigagu  given  for  the  deferred  payments,  although  it  was  given 
to  the  sheriff  himself  for  the  use  of  spccifiid  parties  entitled  to  the  payments,  and  the  purchaser. 
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and  profHjrtions  of  the  estate,  according  to  their  just  rights  therein; 

and  all  receipts  of  such  money  or  securities  by  the  sheriff  shall  be  in 

his  official  capacity,  and  his  sureties  on  his  official  hond  shall  be  liable  s.*c.  8»7. 

for  any  misapplication  thereof     [65  v.  71,  *^  8;  29  v.  254,  4^  ic]  h.  *s.  506. 

Sec.  5768.     When  the  estate  has  been  once  offered  and  not  sold,  Pmcf edines  when 
an  alias  writ  for  the  sale  thereof  may  issue  as  often  as  need  be ;  and  the  on«  offered'lnd 
court  may  order  a  revaluation,  by  three  judicious  and  disinterested  free-  ""'  "'*'• 
holders  of  the  vicinity,  to  be  appointed  by  the  court,  and  direct  a  ssle 
of  the  estate  at  not  less  than  two-thirds  of  such  revaluation,  or,  if  the 
court  deem  it  for  the  interest  of  the  parties,  it  may  order  a  sale  without  ^^^.  ^.^^ 
such  revaluation,  at  not  less  than  such  sum  as  it  mav  fix.    [29  V.  254, 

Sec.  5769.     When  a  conveyance  of  land   sold,  or  elected  to  be  when  iucce»«or 
taken,  is  not  made  by  the  officer  who  made  the  sale,  the  court,  being  mad'/Mu'e'ito  ««- 
first  satisfied  that  such  sale  or  election  was  regularly  made,  and  that  the  cuteronveyancc. 
purchase  money  has  been  fully  paid  or  secured,  may,  on  motion,  order 
the  sheriff  of  the  county,  or  officer  performing  the  duties  of  sheriff,  to 
execute  and  dehvei;  to  the  purchaser,  or  person  electing  10  take  the  «  ^j  f.  ,mo 
property,  a  deed  for  the  lands  so  sold  or  elected  to  be  taken.       [50  v. 

15*-  S  i] 

Sec.  5770.     When  a  widow   is  entitled  to  dower  in  an  estate  of  Whm  widow  u 
which  partition  is  sought,  dower  must  be  assigned  her  therein,  except  "ant^tereltTs"' 
in  the  following  cases :  snbj.ct  to  a  life 

1.  When  an  assignment  thereof  has  already  been  made.  see'sup. 

2.  When  she  has,  by  answer,  elected  to  be  endowed  out  of  the  pro- 
ceeds of  a  sale  of  the  estate,  and  the  commissioners  do  not  make  par- 
tition, but  return  a  valuation  of  the  estate.  Fcr'-Dowtr  /-.. 

3.  When  the  right  of  dower  extends  only  to  an  undivided  interest  *'f*."  "'  ''//<•'> 
in  the  estate.  "' 

In  the  latter  case,  and  in  cases  where  an  undivided  interest  is  subject 
to  a  life  estate,  and  the  tenant  for  life  has  not,  by  answer,  elected  to 
receive  the  value  of  his  estate  out  of  the  proceeds  of  a  sale  of  the 
interest,  the  commissioners  may,  if  an  appraisement  of  the  estate  is  to 
be  returned,  assign  the  dower,  or  set  off  the  life  estate,  or,  if  they  find 
it  for  the  interest  of  the  parties  so  to  do,  they  may  appraise  the  whole  ^  ^  ^  y,,^ 
interest,  and  the  widow  and  the  tenant  for  life*  shall  receive  the  value 
of  their  interests  out  of  the  proceeds  of  a  sale  thereof  [29  v.  254, 
§  12.] 

Sec.  5771.     The  commissioners  appointed  by  the  court  to  make  Commis.ioner. 
partition  shall  set  off  to  such  widow  her  dower  in  the  estate;  and  in  the  m,'J."n""iate''io"s. 
performance  of  such  duty  they  shall  be  governed  in  all  respects  by.  and  «'«"  <•<»><•' 
the  proceedings  shall  conform  to,  the  provisions  prescribing  the  duties  , 
of  commissioners  in  assigning  dower,  in  chapter  seven  of  this  di\  ision. 
[29  V.  254,  §  13.]         ,  ..... 

Sec.  5772.     The  guardian  of  a  mmor,  idiot,  imbecile,  or  insane  Power  ofguardian 
person  may,  on  behalf  of  his  ward,  do  and  perform  any  act,  matter  paj'tttio"  *"  '" 
or  thing,  respecting  the  partition  of  an  estate  which  such  minor,  idiot, 
imbecile,  or  insane  person,  could  do  under  this  chapter,  if  he  were  of 


S.  A  C.  HO8. 


and  tho<e  claiming  under  him,  are  aHcctcd  with  constructive  notice  of  the  lien  of  the  parlies  for 
whose  use  the  mortgage  was  made.  Welsh  v.  Frteman,  21  O.  S.  402;  Preslcn  v  Imiiftim.  MO. 
S.  299.     And  see  Calvin  v.  Brum,  39  O.  S.  CIO. 

\  5770.  Dower  being  assigned  in  a  partition  action  by  an  annuity  charged  on  the  lands,  and 
the  court  having  ordered  that  the  parties,  or  their  representatives  or  assigns,  should  pav  the 
installments  as  they  became  due,  and,  in  default  of  payment,  that  execution  should  issue  there- 
for, it  was  held  that  the  order  was  void  for  uncertainty,  and  that  the  remedy  of  the  doweress 
was  by  action  to  enforce  the  lien  on  the  land.     MilUr  v.  Petersy  25  <>.  S.  270, 

{  6772.  The  finding  of  the  court,  that  the  person  assuming  to  act  as  guardian  in  partition  pro- 
ceedings under  the  act  of  1H20  is  such  guardian,  imports  absolute  verity,  and  is  sufficient, /rriuM 
yioV,  to  show  that  the  court  had  obuined  jurisdiction  over  the  ward,  Mtrrilt  v.  Home,  6  O.  S. 
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age  and  of  sound  mind;  and  he  may  elect  on  behalf  of  such  ward  to 

take  the  estate  when  the  same  can  not  be  divided  without  injury,  and 

make  payment  therefor  on  behalf  such  ward.     \April  14,  1886:  83  v. 

83.] 

Pdweraof  foreign      Sec.  5773.     A  person  appointed  according  to  the  laws  of  any  other 

fuardiaB.  state  ot  country,  to  take  charge  of  the  estate  of  an  idiot  or  insane  person 

not  a  resident  of  this  state,  may,  upon  being  duly  authorized  in  this 

state  to  take  charge  of  such  estate  situated  in  this  state,  act  in  the  par- 

8.  *  r.  «0i.  tition  of  such  estate  to  the  same  extent  that  the  guardian  of  an  idiot  or 

insane  person  is  authorized  to  do  by  the  last  section.     [48  v.  38,  ^2.] 

Actions  by  one  ^'^'"-  5774.     One  tcrtant  in  common,  or  coparcener,  may  recover 

parcener  againM    froni  another  his  share  of  rents  and  profits  received  by  such  tenant  in 

anoiher.  etc.         commou  or  coparcener  from  the  estate,  according  to  the  justice  and 

equity  of  the  case;  and  one  parcener  may  maintain  an  action  of  waste 

8.  *  r.  HW.  against  another ;  but  no  parcener  shall  have  or  possess  any  privileges 

over  another,  in  any  election,  division,  partition,  or  matter,  to  be  made 

s.  «K.  u;8.  or  done,  concerning  lands  which  have  descended.     [65  V.  187;  29  V. 

254.  §  15I 
Pariiiionof  prop-  Sf.c.  5775.  When  two  or  morc  religious  denominations,  or  other 
«"y  .belonging  to  socicties  or  associations,  have  united  in  a  corporation,  and  as  such  cor- 
rttiolTs.'*  '""^'"''  poration  acquire  title  to  real  estate  in  this  state,  and  subsequently  agree 
to  separate  and  form  two  or  more  separate  corporations  under  the  laws 
of  the  state,  either  corporation,  after  such  separate  organization,  may 
8.  *  K.  508.  file   its  petition,  under  this  chapter,  for  partition  of  such  property  so 

required  and  held.     [63  v.  142.  J 
Partiiionofprop.       '^^■^-  5776.     When  two  or  morc  rcligious  socicties  Ot  Congregations 
erty  belonging  to  have,  by  gift  or  purchase,  acquired  land  upon  which  to  erect  a  house  of 
wigi.iuswcietiet.  pyjjij^  worship,  and  other  buildings  for  church  or  school  purposes,  and 
for  a  cemetery,  in  common,  and  either  of  such  societies  or  congrega- 
tions desires  to  abandon  the  joint  use  of  such  house  of  public  worship, 
jr  other  erections,  it  may  commence  an  actjon  for  the  partition  of  the 
S.  *  r.  871.  -jse  of  such  common  property,  except  the  cemetery,  which  may  con- 

tinue to  be  used  in  common.     [56  v.  67,  §  i.] 
When  such  par-        Sec.  5777.     If  the  court  find  that  partition,  in  cases  mentioned  in 
andeffect'therwf!  ^^  '**'  Section,  Can  be  made  in  such  manner  as  to  occasion  no  confu- 
sion or  inconvenience  to  either  party  in  the  separate  use  of  the  common 
property,  it  may  order  partition  thereof  to  be  made ;  it  shall  specify  in 
the  judgment  for  what  purpose  partition  of  the  use  is  made,  and  how 
and  for  what  purpose  the  use  of  the  premises  allotted  to  each  party  shall 
be  occupied ;  and  in  no  case  shall  the  same  or  any  part  thereof  be 
8.  *  f.  SJI.  occupied  for  any  other  purpose  than  the  erection  of  a  house  of  worship, 

and  other  erections  connected  therewith.     [56  v.  67,  §§  2,  3,  4.] 
Costs  and  ex-  Sec.  5778.     The  court,  having  regard  to  thc  interest  of  the  partics, 

f'uhabr  uxcd      ""*^  ^^  benefit   each  may  derive  from  a  partition,  and  according  to 
equity,  shall  tax  the  costs  and  expenses  which  accrue  in  the  action, 
8MApp«aau.       including  reasonable   counsel  fees,  which  shall  be  paid  to   plaintifi's 
counsel,  unless  the  court  award  some  part  thereof  to  other  counsel  for 
8.  *  r.  890.  service  in  the  case  for  the  common  benefit  of  all  the  parties  ;  and  exe- 

cution may  issue  therefor  as  in  other  cases.     [29  v.  254,  ^  16.] 

:tO*;  and  under  that  act,  where  all  the  pcr:>onh  interested  in  the  land  had  the  same  guardian, 
he  might  appear  ejc parte^  and  process  was  unnecessary  to  give  the  court  jurisdiction.  Goudy 
y.S/kan*,8  0.4li. 
'a  .'>774.  An  appeal  will  lie  from  the  common  pleas  court  to  the  district  court  in  an  action  by 
See  Appendix*  one  co-tenant  against  another  for  rents  and  profits,  under  this  section,  involving  an  account  of 
profits  and  also  of  expenses  incurred  in  the  improvement  and  betterment  of  the  common 
property.     Canard  v.  Conani,  3ti  O.  S.  467. 
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CHAPTER  10. 

REAL    ACTIONS. 


SrRDivisiov      I.  TV  f«/W  title  and  rectmtr  posstttfm. 

Subdivision     II.  Occupying  claimant*. 

ScnoivisioN  III.  To  complete  real  contracts. 

Subdivision    IV.  To  tell  entailed  and^cther  estates. 

Sl'BUIVISION    I. 


SSCTION 

5779.  Action  to  quiet  title. 

5780. 'Vendee  may  recoup  amount  of  liens  and 

incurobranccK. 

5781.  Petition  in  action  for  land. 

5782.  The  answer  in  such  case. 


Section 

57i43.  Petition  hy  tenant  in  common  against 
co-tenant. 

67S4.  The  recovery,  when  right  terminates  dur- 
ing the  action. 

57H5.  P.>riies  may  htve  benefit  of  OLcupying 
claimant  law. 


Si'udivision  II. 


5786.  In  what  cases   occuping   claimant  to  be  , 

paid  for  improvement-., 
9787.  Title  under  a  sale  for  taxes  sufficient  to  , 

protect  occupant. 
57S8.  Entry   of   claim    for    improvement,   and  I 
^^        drawing  jury. 

5789.  Duties  of  jury.  *  ' 

5790.  SheriflT  to  summon  talesmen.  | 
8791.  Verdict — how    made   out,   and    how   and 

when  returned:  setting  same  aside  | 


S794. 
5795. 


5796. 


Judgment  and  execution  on   verdict  for 

plaintifT 
Proceedings  if  verdict  is  for  occupying 

claimant. 
When  a  writ  of  possessfon  will  issue. 
When  claimant  elects  to  receive  value  of 

land. 
When    occupant    may    have    action    for 

title. 


6797.  When   the  survivor^  of  vendors  of  land 
may  be  authorized  to  convey. 

5798.  Petition  in  such  case— what  to  contain. 

5799.  Judgment  of  the  court,  and  deed. 

5800.  Action  to  complete  contract  for  land. 


Subdivision  III 
5801 


conveyance; 


When    court    mav    order 
deed,  and  its  effect. 
5802.  Heirs  of  deceased  purchaser  may  Iiav« 
like  action. 


Subdivision  IV. 


5803.  Who  may  obtain  a  sale  of  entailed  and 

certain  other  estates. 
6S04.  Requisites  of  petition  therefor,  and  who 

to  be  made  defendants. 
5805.  Order  for  sale,  and  effect  of  sale. 
5306.  A  sale  may  be  had  by  consent. 
5807.  Report    and   confirmation    of   sale,    and 

deed. 


.IKOS    How  proceeds  of  ^ale  disponed  of. 
5809.  How  proceeds  may  be  invested. 
5ttl0.  Who  to   receive  income,  and  pay  tal^es 
and  expenses. 

5811.  Such  estates  may  be  leased. 

5812.  When  property  given  for  A  religroususe 

may  be  sold. 

5813.  Necessary  parties  to  the  proceeding. 


SUBDIVISION    I.       TO   QUIET  TITLE   AND    RECOVER    POSSF-SSION. 

Sec.  5779.     An  action  may  be  brought  by  a  person  in  possession,  Action  toquu< 
by  himself  or  tenant,  of  real  property,  against  any  person  who  claims  *"** 
an  estate,  or  interest  therein,  adverse  to  him,  for  the  purpose  of  deter-  ^^  ^"^^  . 
mining  such  adverse  estate  or  interest.     [67  v.  116,  ^5  557-] 

Sec.  5780.     In  actions  for  the  recovery  of  purchase  money  of  real 
estate,  by  vendor  against  vendee,  it  shall  be  competent  for  such  vendee, 


\  5779.    To  maintain  the  action  the  plaintiff  must  not  only  be  in  possession,  but  must  have  the 
legal  title,  and  a  title  acquired  by  possession  is  sufficient.  Buchanan  v.  Royti,Q.  S.  251 ;  Thomas  ggc  Appendix. 
V.  White,  '1  O.  S.  540,    Douglass  v.  Scott,  6  O.  19^1. 

The  possession  of  vendees  or  their  assigns  under  a  bond  for  deed  from  vendor  is  a  sufficient 
possession  to  maintain  the  action.     Thomas  v.  H'hite,  supra. 

A  (Kirty  in  possession  claiming  a  fee  simple,  can  not  maintain  an  action  against  those  who  claim  a  ' 

remainder  in  the  land  contingent  upon  the  death  of  the  plaintiflf  without  issue,  but  who  claim  no 
present  interest  therein,  Collins  v.  Collins,  19().S.4<i»;  but  it  was  held  in  Rheaw.  Dich.MO. 
S.  420,  that  since  the  amendment  of  April  18,  1H70  (07  v.  Ill,  g  9),  when  the  defendant  claims  an 
estate,  or  interest  in  the  property  adverse  to  the  title  of  the  plaintiff*,  it  is  not  necessary  that  the 
adverse  claim  should  relate  to  or  ;»ffect  the  right  of  present  possession. 

The  vendee  of  a  judgment  debtor  who  has  received  a  conveyance  can  not  maintain  an  action 
against  the  purchaser  of  the  land  under  a  judgment  rendered  after  the  contract  of  sale,  unless 
he  has  paid  or  brings  into  court  the  purchase  money.     Butler  v.  Brown,  5  O.  S.  211. 

This  action  is  proper  to  settle  questions  of  disputed  boundaries  when  possession  is  not  sought 
to  b«  recovered.     Ellitktfrpe  v.  Buck,  17  O.  S.  72,  76.     See  Bailey  v.  Hughes,  35  O.  S.  597. 

\  5780.     A  defendant  having  failed  to  establish  his  defense  to  an  action  for  purch.4se  money, 
the  action  will  not  be  retained  to  adjust  disputed  questions  of  title  between  the  defendants  m  Se«  Appendix, 
respect  to  lands  in  which  the  plainiilf  has  no  interest.     Meek  v.  lirrckrnridge,  211  (>.  S.  G42. 

In  an  action  to  recover  the  purchase  money  of  real  estate,  the  ri^ht  of  the  vendee,  under  ihis 
section,  to  make  any  person  claiming  an  adverse  interest  a  party,  exists  only  where  there  ha*  been 
a  breach  of  the  covenants  of  his  deed.     Cincinnati  v.  Brachman,  35  O.  S.  289. 

The  provisions  of  the  act  of  April  18,  1870  (67  v.  116, 1 9),  are  remedial  only,  and  affect  all  causes 
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Vendee  may  re- 
coup amount  of 
ItenK  and  inciim- 
brMHCCk. 


^«4fetiAn  hi  action 
for  land. 


8.  A  c.  iin. 


Answer  in  action 
to  recover  real 
property. 


Seel'Mn 


Petition  bytenatit 
in  common  aijainxt 
co-tenant. 

R.  k  f.  IIS2. 


The  recovery 
when*i>;ht  ter- 
minitet  durini^ 
the  action. 

«.  *  r.  1122. 

Parties  may  hav^ 
benefit  of  occupy 
lug  claimbBt  law. 


Sea  Ippaadlx. 


notwithstanding  his  continued  possession,  to  set  up,  by  way  of  counter- 
claim, any  breach  of  the  covenants  of  title  acquired  by  hjm  from  the 
plaintiff,  and  to  make  any  person  claiming  an  adverse  estate  or  interest 
therein  party  to  the  action ;  and  upon  the  hearing  he  shall  be  entitled 
to  recoup,  against  the  plaintiff's  demand,  the  present  worth  of  any 
existing  lien  or  incumbrance  thereon;  and  if  the  adverse  estate  or 
interest  of  the  claimant  is  an  estate  in  reversion  or  remainder,  or  con 
tingent  upon  a  future  event,  the  court  may  order  the  vendee,  with  his 
assent,  to  surrender  the  possession  to  his  vendor,  upon  the  repayment 
of  so  much  of  the  purchase  money  as  has  been  paid  thereon,  with 
interest,  or  direct  the  payment  of  the  purchase  money  claimed  in  the 
action,  upon  the  plaintiff  giving  bond  in  double  the  amount  thereof, 
with  two  or  more  sureties,  to  he  approved  by  the  court,  for  the  pay- 
ment of  the  same,  with  interest,  if  the  defendant  or  his  privies  be  sul)- 
sequently  evicted  by  reason  of  the  defect.     [67  v.  116,  ^  557-] 

Sec.  5781.  In  an  action  for  the  recovery  of  real  jjroperty,  it  shall 
be  sufficient  if  the  plaintiff  state  in  his  petition  that  he  has  a  legal  estate 
therein,  and  is  entitled  to  the  possession  thereof,  describing  the  same 
as  required  by  section  _^^  thousand  and  ninety-five,  and  that  the  defend- 
ant unlawfully  keeps  him  out  of  the  possession;  and  it  shall  not  be 
necessary  to  state  how  the  plaintiff's  estate  or  ownership  is  derived. 
I51  V.  57,  §  558.] 

Sec.  5782.  It  shall  be  sufficient,  in  such  action,  if  the  defend- 
ant in  his  answer  deny  generally  the  title  alleged  in  the  petition,  or 
that  he  withholds  the  possession;  but  if  he  deny  the  title  of  the 
plaintiff,  possession  by  the  defendant  shall  be  taken  as  admitted,  and 
when  he  does  not  defend  for  the  whole  premises,  the  answer  shall 
describe  the  particular  part  for  which  defense  is  made,  and  the  de- 
fendant may  further  set  forth  in  his  answer  such  other  and  further 
grounds  of  defense,  counter-claim  and  set-off,  as  he  has  or  might 
have  in  any  other  form  [cause]  of  action,  whether  they  are  such  as 
have  heretofore  been  denominated  legal  or  equitable  or  both. 
\March  21,  1883:  80  v.  67.] 

Sec.  5783.  In  an  action  by  a  tenant  in  common  of  real  property 
against  a  co-tenant,  the  plaintiff  must  state,  in  addition  to  what  is 
required  in  section  fifty-seven  hundred  and  eighty-one,  that  th^  defendant 
either  denied  the  plaintiff's  right,  or  did  some  act  amounting  to  such 
denial. 

Sec.  61 
the  plaintiff  shows  a  right  to  recover  at  the  time  the  action  was  com- 
menced, but  his  right  has  terminated  during  the  pendency  of  the  action, 
the  verdict  and  judgment  must  be  according  to  the  fact,  and  the  plaint- 
iff may  recover  for  withholding  the  property.     [51  v.  57,  §  561.] 

Sec.  5785.  Parties  in  an  action  for  the  recovery  of  real  property 
may  avail  themselves,  if  entitled  thereto,  of  the  benefit  of  the  statutes 
for  the,  relief  of  occupying  claimants  of  land.     [51  v.  57,  §  564.] 

of  action  arising  after  the  pa.ssase  of  that  act,  Tem/Uton  v.  Kmner,  24  O.  •>.  .')54  ;  i»ul  where  the 
cause  of  action  aro^e  before  the  passage  of  the  amendment,  the  provision  authorizing  the  court, 
at  its  discretion,  to  order  a  recission  of  the  contract  or  to  render  judgment  for  the  plaintiflf  only 
upon  his  civine  bond  of  indemnity  to  the  defendant  against  damages  resulting  from  a  subsequent 
eviction,  IS  inhibited  by  section  28,  article  2,  of  the  constitution.  Stock  Co.  v.  Saas,  24  O.  S.  542. 
II  5781-82.  Pleadings— A>«r  v.  Cannon,  29  O.  S.  359  ;  Rhodes  v.  Gnnn,  85  O.  S.  387 ;  Powtn 
V.  Armstrong,  36  O.  S.  857;  WiV/t  v.  Lockwood,  39  O.  S.  141.  Illenlity  of  consideration  no 
defense  in  ejectment  on  a  mortgage,  Ragutt  v.  Roll,  7  O.  2  pt.  70  ;  Willianu  v.  EngUbrtckt,  87 
O.  S.  383.  But  quctre  whether  the  doctrine  in  Raguet  v.  Roll,  and  Williams  \.  BngUbrtchi,  it 
not  abrogated  by  {  5782  as  amended  March  21, 1883  (80  v.  66).  And  see  WinHrmut*  v.  Mont- 
gonury,  11  O.  S.  442.  ^. 


[si  V.  57.  §  560.] 
J784.     In  an  action  for  the  recovery  of  real  property,  when 
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SUBDIVISION    11.       OCCUPYING   CLAIMANTS. 

Sec.  5786.     A  person  in    the  quiet  |)o.ssession   of  lands  or  tene-  in  what  case. 
nients,  and  claiming  to  own  the  same,  who  has  obtained  title  to  and  is  occupying  cUin. 
in  possession  of  the  same  without  'raud  or  collusion  on  his  part,  shall  rmprovemeutt.*" 
not  be  evicted  or  turned  out  of  possession  by  any  person  who  sets  up 
and  proves  an  adverse  and  better  title,  until  the  occupying  claimant,  or 
his  heirs,  are  fully  paid  the  value  of  all  lasting  and  valuable  improve- 
ments made  on  the  land  by  him,  or  by  the  person  under  whom  he  holds, 
prcTious  to  receiving  actual  notice  by  the  commencement  of  suit  on 
such  adverse  claim,  whereby  such  eviction  may  be  effected,  unless  such 
occupying  claimant  refuse  to  pay  to  the  person  so  setting  up  and  prov- 
ing an  adverse  and  better  title  the  value  of  the  land,  without  improve- 
ments  made   thereon    as   aforesaid,  upon  demand  of   the   successful 
claimant,  or  his  heirs,  as  hereinafter  provided,  when — 

1.  Such  occupying  claimant,  holds  a  plain  and  connected  title,  in  law 
or  equity,  derived  from  the  records  of  a  public  office;  or, 

2.  Holds  the  same  by  deed,  devise,  descent,  contract,  bond,  or  agree- 
ment, from  and  under  a  person  claiming  title  as  aforesaid,  derived  from 
the  records  of  a  public  office,  Or  by  deed  duly  authenticated  and 
recorded;  or, 

3.  Under  sale  on  execution,  against  a  person  claiming  title  as  afore- 
said, derived  from  the  records  of  a  public  office,  or  by  deed  duly 
authenticated  and  recorded ;  or, 

4.  Under  a  sale  for  taxes  authorized  by  the  laws  of  this  state,  or  the 
laws  of  the  territory  north-west  of  the  river  Ohio ;  or, 

5.  Under  a  sale  and  conveyance  made  by  executors,  administrators, 

or  guardians,  or  by  any  other  ])erson  or  persons,  in  pursuance  of  an  **•  *  ^-  *"• 
order  of  court,  or  decree  in  chancery,  where  lands  are  or  have  been 
directed  to  be  sold.     [29  v.  261,  §  i.] 

Sec.  5787.     The  title  by  which  the  successful  claimant  succeeds  Tiiie  under  a  »»ie 
against  the  occupying  claimant,  in  all  cases  of  lands  sold  for  taxes  by  [p'p'rotectoc-"*"* 
virtue  of  any  law  of  this  state,  or  the  laws  of  the  territory  north-west  of  cupant. 
the  river  Ohio,  shall  be  considered  an    adverse  and  better  title,  under 
the  provisions  of  the  last  section,  whether  it  be  the  title  under  which  the 
taxes  were  due,  and  for  which  the  land  was  sold,  or  any  other  title  or 

3  57S6.     The  office  nf  township  inr  t>-c<.  in  which  ihf  livses  of  ich.iol  lands  made  by  them  are    _^     i„n,i,dli 
recorded,  is,  as  to  stich  l-:ives.  a  public  oiTicc  within  this  section.     Hart  y.  Johnson,  6  O.  538.  *••  »ppin«i». 

The  words  "  by  deed  duly  authenticated  and  recorded  "  mean  a  deed  to  a  person  under  whom 
the  occupant  claims,  and  not  a  deed  to  ihc  occupant  himself,  overruling  Glick  v.  Crrjgg,  19  O. 
67:  but  It  must  be  a  deed  apparently  conveying  an  estate  which  wilT  justify  him  in  making 
improvements;  therefore,  a  tenant  for  life  obtaining  his  title  and  po.ssession  with  knowledge  of  the 
quantity  of  his  esute,  is  not  entitled  to  the  benefit  of  the  statute.  Btardslty  v.  Chapman,  1  O. 
S.  118. 

A  purchaser  of  real  estate  at  an  administrator's. sale,  if  evicted  by  the  heir,  is  entitled  to  the 
benefit  of  this  statute,  lj>ninuortk  v.  irolfington,  0  O.  !) ;  and  so  is  a  purchaser  upon  a  s.nle  under 
execution,  Sellers  v.  Conuia,  5  O.  398 ;  but  a  purchaser  from  a  judgment  debtor  of  land  actually 
Ifcvied  upon  by  execution  is  not  so  entitled.     /  'incent  v.  GoddarJ,  1  ().  2  pt.  188._  , 

A  person  entering  upon  land,  under  color  of  title,  paving  taxes  and  making  improvements  as 
owner,  being  ejected  at  law.  can  not  sustain  a  bill  in  equity  for  compensation  and  reimbursement 
against  the  rightful  owner,  IVintkrop  v.  Hunlinglan,  i  ().  327;  but  where  the  rightful  owner 
asked  to  have  his  title  quieted  against  claimants  under  a  sale  similar  to  that  in  //  inVirofi  v. 
HuntingtoH  the  court  required  htm  to  reimburse  the  defendant  for  t.ixes  paid  on  the  land. 
Nowlerv.  Coil,\0  ^K. 

The  provisions  of  this  statute  do  not  extend  to  the  case  of  valuable  improvements  inade  by  a 
tenant  in  common  under  a  will  by  which,  in  the  contingency  of  his  dying  without  issue,  the 
survivor  took  the  estate.      Taylor  v.  Foster,  22  O.  S.  2-t7y. 

A  partition  which  was  made  regardless  of  a  claim  for  improvements,  valid  under  this  statute, 
will  not  be  enjoined  when  the  occupying  claimant  is  in  adverse  possession,  and  the  plaintin  in 
partition  will  have  to  prosecute  ejectment.     Penroti  \.  Oanner,  V.i  O. 'l\^. 

An  occupying  claimant  will  not  be  presumed  to  know  any  defects  or  recitals  that  appear 
in  deeds  prior  to  the  deed  of  his  grantor;  and  if  a  recital  in  that  or  in  his  own  deed  shows 
that  the  premises  once  belonged  to  a  third  person,  it  will  not  defeat  the  occupant's  claim  to  the 
tjenefit  of  this  statute.     Beaimsley  v.  Chafiinau,  I  O.  S.  118.  ,  - 

The  mere  fact  that  the  occupant  had  notice  of  the  claim  which  is  successfully  asserted  is  not 
conclusive  evidence  of  fraud  and  collusion  on  the  part  of  the  purchaser,  but  he  may  show,  not- 
withstanding such  notice,  that  he  purchased  in  actual  good  faith  and  made  his  improvements  l» 
Uie  honest  belief  that  the  land  was  his  own.     Harrison  v.  Caslner.  11  O.  S.  :taO 

And  see  Preston  v.  Bnmn,  35  O,  S.  18;  Raymond  v.  Koss,  JO  O.  S.  343. 
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claim;  and  the  occupying  claimant  holding  possession  of  land  so  sold 
for  taxes,  having  the  deed  of  a  collector  of  taxes  or  county  auditor 
therefor,  or  a  certificate  of  such  sale  from  a  collector  of  taxes  or  a 
county  treasurer,  or  claiming  under  the' person  who  holds  such  deed  or 
certificate,  shall  be  considered  as  having  sufficient  tide  to  the  land  to 
demand  the  value  of  improvements  under  the  provisions  of  the  last 
section.  [29  v.  261,  §  2.] 
Entry  of  claim  Sec.  5788.  I'he  court  rendering  judgment  against  the  occupying 
MVdrawInlj*"^-  claimant,  in  any  case  provided  for  by  this  subdivision,  shall,  at  the  request 
Am.  87  V.  237.  of  either  party,  cause  a  journal  entry  thereof  to  be  made ;  the  sheriff 
and  clerk  of  the  court,  when  thereafter  required  by  either  party,  shall 
meet,  and  draw  from  the  jury  box  the  names  of  twelve  men  returned 
to  serve  as  jurors,  in  the  same  manner  as  they  are  required  by  law  to 
draw  a  jury  in  other  cases;  and  immediately  thereupon  the  clerk  shall 
issue  an  order  to  the  sheriff,  under  the  seal  of  the  court,  setting  forth 
the  names  of  the  jurors,  and  the  duty  to  be  performed  by  them.    [29  v. 

261,  §3] 

Duuesofjury.  Sec.  5789.     The  jury  named  in  the  order  shall  immediately,  on 

Am.  87  V.  237.  being  notified  by  the  sheriff,  proceed  to  view  the  premises  in  question, 
and  then  and  there,  on  oath,  to  be  administered  by  any  competent 
authority,  assess  the  value  of  all  lasting  and  valuable  improvements 
made  on  the  lands  previous  to  the  party  receiving  actual  notice  as  afore- 
said of  the  adverse  claim,  and  shall  also  assess  the  damages,  if  any, 
which  the  land  has  sustained  by  waste,  together  with  the  net  annual 
value  of  the  rents  and  profits  of  the  land  which  the  occupying  claim- 
ant has  received  after  having  received  notice  of  the  plaintiff's  title  by 
the  service  of  a  simimons,  and  deduct  the  amount  thereof  from  the 
estimated  value  of  such  lasting  and  valuablp  improvements ;  and  the 
jury  shall  also  assess  the  value  of  the  land  at  the  time  judgment  was 
rendered,  without  the  improvements  made  thereon,  or  damages  sus- 
tained'by  waste.  [29  v.  261,  §  4.] 
Sheriff  10  summon  Sec.  5790.  If  any  juror  named  in  the  order  is  absent  from  the 
taicmen.  •  county,  of  kin  to  either  party,  or  from  any  other  cause  disqualified  or 
unable  to  serve  upon  the  jury,  the  sheriff  may  summon  a  talesman  as 
8.«€.  8»4.  in  other  cases,  who  shall  be  qualified  and  shall  serve  as  if  originally 

drawn  and  named  in  the  order.  [29  v.  261,  i^  s.] 
Verdict  of  jury  on  Sec.  5791.  The  jury  shall  sign  the  assessments  and  valuations, 
i^ig  cwL'antTor"  ^nd  deposit  the  same  with  the  clerk  of  the  court,  before  the  first  day 
improVcmeois,  of  the  next  term  of  the  court  after  the  order  is  made ;  if  either  party 
Am  87  V.  J38.  j^g  aggrieved  by  any  such  assessment  or  valuation,  he  may  apply  to  the 
court,  at  the  term  to  which  the  proceedings  are  returned;  and  the 
Setting  verdict  court  may,  upon  good  cause  shown,  set  aside  such  assessment  or  val- 
»"«'':•  uation.  order  a  new  valuation  and  appoint  another  jury,  as  hereinbe- 

fore provided,  which  shall  proceed  in  the  same  manner  as  hereinbefore 
directed    ■  \Mardi  5,  1887  :  84  v.  45.] 
Judgment  and  Sec.  5792.     If  the  jury  report  a   sum  in  favor  of  the  plaintiff  in 

dT«  foTpiaint^iff'!  ejectment,  on  the  assessment  and  valuation  of  the  valuable  and  lasting 
improvements,  the  assessment  of  damages  for  waste,  and  the  net  annual 
value  of  the  rents  and  profits,  the  court  shall  render  a  judgment  there- 

f3M  Appdadlx.  \  .57A8.     This  is  a  separate  proceeding  in  which  the  party  prevailing  is  entitled  to  costs,  though 

he  be  the  party  ejected.     Martin's  case,  I  O.  I."G. 

\  57K9.  An  occupying  claimant  is  entitled  to  recover  as  well  for  improvements  made  by 
himself.or  the  person  under  whom  he  claims,  before  his  title  commenced,  as  for  those  made  after- 
ward.  Skater  v.  Magin,  2  O.  2S.5;  Davis  v.  Powell,  18  O.  808;  but  he  cannot  recover  for 
improvements  made  outside  of  the  land  described  in  his  title  deeds.     IValdren  v.  IVooelcoeik,  19 

a  i».  1 
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for,  without  pleadings,  and  issue  execution  thereon  as  in  other  cases: 

or.  if  no  such  excess  be  reported,  then,  and  in  either  case,  the  plaintiff 

in  ejectment  shall  be  thereby  barred  from  having  or  maintaining  an  *•  *<^' •*•*♦• 

action  for  mesne  profits.     [29  v.  261,  t^  7.] 

Sec.  5793.     If  the  jury  report  a  sum  in  favor  of  the  occupying  Proceedings  if 
claimant,  on  the  a.ssessment  and  valuation  of  the  valuable  and  lasting  occupyinVcUim- 
improveraents,  deducting  therefrom  the  damages,  if  any,  sustained  by  ant., 
waste,  together  with  the  net  annual  value  of  the  rents  and  profits  which 
the  defendant  has  received  after  commencement  of  the  action,  the  g^  App,Bjii.. 
successful  claimant,  or  his  heirs,  or,  if  they  are  minors,  their  guardians, 
may  either  demand  of  the  occupying  claimant  the  value  of  the  land 
wiihout  the  improvements  so  assessed,  and  tender  a  deed  of  the  land  ^o  ^^^,  ^^^ 
the  occupying  claimant,  or  may  pay  the  occupying  claimant  the  sum  so 
allowed  by  the  jury  in  his  favor,  within  such  reasonable  time  as  the 
court  shall  allow.     [29  v.  261,  §  8.1 

Sec.  5794.     If  the  successful  claimant,  his  heirs,  or  their  guardians,  Jl^ssjss^on  w'iu'^ 
elect  to  pay,  and  do  pay,  to  the  occupying  claimant,  the  sum  reported  •^^u<: 
in  his  favor  by  the  jury,  within  the  time  allowed  by  the  court,  then  a 
writ  of  possession  shall  issue  in  favor  of  the  successful  claimant,  his  g,  4  (•_  ^j^, 
heirs,  or  their  guardians.     [29  v.  261,  §  9.] 

Sec.  5795.     If  the  successful  claimant,  his  heirs,  or  their  guardians,  d«t" '„'r«eS>c 
elect  to  receive  the  value  of  the  land  without  improvements,  so  assessed  value  of  i»nd. 
to  be  paid  by  the  occupying  claimant,  and  tender  a  general  warranty 
deed  of  the  land  conveying  such,  adverse  or  better  title,  within  the 
time  allowed  by  the  court  for  the  payment  of  the  money,  and  the  occu- 
pying claimant  refuse  or  neglect  to  pay  the  same  to   the   successful 
claimant,  his  heirs,  or  their  guardians,  within  the  time  limited,  a  writ  ^f^^_ g^j, 
of  possession  shall  be  issued   in  favor  of  the  successful  claimant,  his 
heirs,  or  their  guardians.     [29  v.  261,  §  10.] 

Sec.  5796.     The  occupying  claimant,  or  his  heirs,  shall  not  be  Z'^"C<T^X,. 
evicted  from  the  possession  of  such  land,  except  as  is  provided  in  the  <<"■  »•!«■ 
two  preceding  sections,  where  an   application   is  made  for  the  value 
of  improvements :  and  in  all   cases  where  the  occupying  claimant,  or 
his  heirs,  pay  into  court  the  value  of  the  land,  without  improvements, 
within  the  time  allowed  by  the  court,  when  an  election  has  been  made  by 
the  successful  claimant,  his  heirs,  or  their  guardians,  to  surrender  land 
under  the  provisions  of  this  subdivision,  such  occupant  or  his  heirs  may, 
at  any  time  after  such  payment   is  made,  bring  an  action  in  the  court 
where  judgment  of  eviction  was  obtained,  and  obtain  judgment  for  the  g.  4  c.  986. 
title  of  the  land,  if  the  same  had  not  been  previously  conveyed  to  such 
occupant  as  aforesaid.     [29  v.  261,  §  11.] 

SUBDIVISION    111.       TO   COMPLETE   REAL   CONTRACTS. 

Sec.  5797.   When  two  or  more  persons  who  own  an  interest  in  land  when  the  »ur- 
become  bound  in  writing  for  the  sale  and  conveyance  thereof,  and  one  on°"d''may°be" 
of  them  dies  before  the  land  is  conveyed,  the  survivor  or  survivors  may,  '"'ivcv^^'' '" 
by  petition  against  the  purchaser,  and  the  heirs  or  devisees  of  such  see  Appeadix. 
deceased  party,  be  authorized  to  complete  such  contract.     [29  v.  258,  g  jjc  •'5» 

Sec.  5798.     The  petition  must  set  forth  the  names  of  all  the  con- \^^l^^^f^ 
trading  parties,  describe'  the  lands  contracted  for,  state  the  time  the  conuiiu 

{  5795.  It  is  nece.Mary  that  the  successful  claimant  who  elects  to  convey  his  land  tender  a 
deed  with  covenants  of  warranty;  but  it  is  not  necessary  that  the  deed  be  made  by  him- 
self, provided  it  conveys  the  title ;  and  the  occupying  claimant  is  not  entitled  to  interest  upon  the 
nluation  until  the  election  is  made.     Wilkins  v.  Hutt,  15  O.  ai5. 
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Judgment  c 
court,  and  deed. 


contract  was  made,  that  the  contract  has  been  fully  performed  by  the 

purchaser,  and  have  annexed  a  copy  of  the  contract.  [29  v.  258,  §  3.] 
Judgment  of  the  Sec.  5799.  If  the  court  find  the  allegations  of  the  petition  to  be 
"" "' '"""''      true,  it  may  make  an  order  authorizing  and  empowering  the  survivors 

to  complete  the  contract  by  conveying  the  land ;  and  the  deed  shall 
8.  *  C  260.  recite  the  order,  and  shall  convey  as  complete  and  perfect  a  title,  and 

have  the  same  effect,  as  if  executed  by  all  the  owners.     [29  v.  258, 

§2-] 

.\crion  tocom-  Sec.  5800.  When  a  person  who  has  entered  into  a  written  con- 
land!  """"'  '"  tract  for  the  sale  and  conveyance  of  an  interest  in  land  dies  before  the 
completion  thereof,  and  his  executor,  administrator,  or  other  legal  rep- 
resentative, desires  to  complete  the  contract,  he  may  file  a  petition 
therefor  in  the  court  of  common  pleas  or  probate  court  of  the  county 
in  which  the  land,  or  any  part  thereof,  is  situate ;  if  the  petition  be  filed 
in  the  probate  court,  service  may  be  made  therein  as  in  civil  actions; 
and  the  heirs  at  law,  devisees,  or  other  legal  representatives  of  the 
8.  «c.  26U.         deceased  vendor,  when  not  plaintiffs,  must  be  made  defendants  in  the 

action.     [29  v.  258,  §  5.] 
When  court  may       Sec.  5801.     The  court,  after  causing  to  be  secured  to  and  for  the 
order  convey-       benefit  of  the  estate  of  the  deceased  its  just  part  and  proportion  of  the 

ance;  deed,  and  .  ,  .  .    ,  ,        .  i  *^      '^i      -    • 

itseffect.  Consideration  of  the  contract,  may  authorize  the  executor,  administrator, 

or  other  legal  representative  to  complete  the  contract,  and  to  execute 
a  deed  for  and  on  behalf  of  the  heirs  at  law  to  the  pui  chaser,  which 
shall  recite  the  order,  and  be  as  binding  on  the  heirs  at  law,  and  all 
other  persons  interested,  as  if  it  had  been  made  by  the  deceased  in  hi* 
lifetime.  [29  v.  258,  §§  6,  8.] 
Heirs  of  deceased  Sec.  5802.  The  hcirs  at  law.  Or  devisees,  of  a  person  who  pur 
Eave'ifkractlon.  chascd  an  interest  in  land  by  written  contract,  and  died  before  convey 
ance  thereof  to  him,  may  compel  such  conveyance  as  the  deceased 
might  have  done.     [29  v.  258,  §  7.] 

SUBDIVISION   IV.       TO   SELL   ENTAILED  AND    OTHER    ESTATES. 

Who  may  obtain       Sec.  5803.     Courts  of  common  plcas,  in  an  action  by  the  tenant 
a  sale  of  entailed-  jjj  {^il  or  for  life,  Or  by  the  grantee  or  devisee  of  a  qualified  or  condi- 

and  certain  other    ...  ',  '         .  "  ,-,-     j  ,.  •         i^  •  ... 

estates.  tional   fee,   or  of  any  other  quahfied,  conditional,  or  determinable 

See  Sup.  interest,  or  by  a  person  claiming  under  such  tenant,  grantee,  or  devisee, 

or  by  the  trustees  or  beneficiaries,  if  the  estate  is  held  in  trust,  may 

authorize  the  sale  of  any  estate,  whether  the  same  was  created  by  will, 

deed,  or  contract,  or  came  by  descent,  when  satisfied  that  a  sale  thereof 

s.  *  C.  560.  would  be  for  the  benefit  of  the  person  holding  the  first  and  present 

estate,  interest,  or  use,  and  do  no  substantial  injury  to  the  heirs  in  tail, 

s.  A8.SM.  Of  others  in  expectancy,  succession,  reversion,  or  remainder;  but  this 

•;  ..li  -,■,  section  shall  not  extend  to  estates  in  dower  or  by  curtesy.       ri;6  v. 

S  AS.  S47.  ^  r  a         on  /r  o         C  1  .'  LJ 

'54.  J5  I ;  6i  v.  80,  §§  t,  2;  62  v.  184,  §  I.J 

Sec.  5804.     The  petition  shall  contain  a  description  of  the  estate 
to  be  sold,  a  clear  statement  of  the  interest  of  the  plaintiff  therein,  and 


li.A('.£<ll. 


8.  A  C.  861. 


(j  5800.  A  married  woman  can  not  make  a  valid  contract  for  the  exchange  of  lands,  of  which 
she  was  seized  in  fee.  for  other  lands;  and  when  she  had  attempted  to  bind  herself  by  such  an 
agreement  in  writing,  and  died  before  the  execution  of  conveyances,  and  proceedings  were  insti- 
tuted under  this  section  to  complete  the  contract,  it  was  held  that  they  were  unauthorized  ;uitl 
void  for  want  of  jurisdiction.     Murdoch  v.  Lantz^  34  O.  S.  589. 

I 

g  .5]^.l.  The  act  of  April  4,  1859  (.t6  v.  154),  and  the  acts  supplemental  thereto,  passed  Mar':h 
8e*  Appendix.  .HO,  1864  (CI  v.  80;  and  April  13,  1865  (62  v.  184),  include  as  well  estates  created  before  as  afler 
their  passage,  but  as  to  estates  created  before  their  passage  they  are  in  conflict  with  section  19, 
article  I,  and  section  28,  article  2,  of  the  constitution,  and  inoperative,  CilptH  v.  U'itliami^ 
2->O.S.  283;  but  not  as  to  estates  created  after  their  pa.ssage.  A'imtnons  v.  Wext/'all,:-^0  S 
213;  Oylerv.  Scnntan.^O   S.  308. 

The  act  of  April  13,  1865,  extends  and  applies  the  acts  of  April  4,  1859,  and  March  3,  ISfM,  lo 
all  estates  tail  or  for  life  with  remainder  over  to  any  other  person  or  persons,  and  to  all  dcteriui» 
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a  copy  of  the  will,  deed,  or  other  instrument  of  writing  by  which  the  Re9uiMtesi,i 
estate  is  created;  all  persons  in  being  who  are  interested  ii)  the  estate,  Jnd"wh'n'l'o"J°'' 
or  who  may,  by  the  terms  of  the  will,  deed,  or  other  instrument  crcat-  ">•<'«  defendants. 
ing  the  entailment  or  other  estate,  thereafter  become  interested  therein    ■ 
as  heir,  reversioner,  or  otherwise,  shall  be  made  parties  to  the  petition-; 
and  if  the  names  of  any  persons  who  ought  to  be  made  parties  are 
unknown  to   the   plaintiff,  or   if  the   residence  of  any  such   party  is 
unknown  to  the  plaintiff,  the  fact  shall  be  verified  by  the  affidavit  of  "•  *  ^-  "'■•''■ 
the  plaintiff,  and  the  sale  may  be  ordered  notwithstanding  such  names 
ar.d  residences  are  unknown.     [56  v.  154,  §  2.] 

Skc.  5805.     If,  upon  the  hearing  of  the  petition,  it  be  made  to  order  for  sale, 
appear  to  the  court,  by  satisfactory  proof,  that  a  sale  of  the  estate  would  •'«'  ="=••''  of  "i^- 
be  for  the  benefit  of  the  tenant  in  tail  or  for  life,  and  do  no  substantial 
injury  to  the  heirs  in  tail,  or  others  m  expectancy,  succession,  reversion, 
or  remainder,  the  court  shall  direct  a  sale  of  the  estate  to  be  made,  and 
the  manner  thereof,  and  shall  appoint  some  suitable  person  or  persons  __  ' 

to  make  the  same;  and  such  sale  shall  vest  the  estate  sold  in  the  pur-  *•*"•""'■ 
chaser,  freed  from  the  entailment,  limitation,  or  condition.    [56  v.  154, 

§3] 

Sec.  5806.     AH  parties  in  interest  may  appear  voluntarily,  and  con-  ^  ^^^       ^^  ^,^ 
sent  in  writing  to  such  sale;  and  testamentary  guardians,  and  guardians  by  consent. 
appointed  by  the  court  of  probate,  may  assent,   in  the  place  of  their 
wards,  to  the  sale.     [56  v.  1 54,  §  4.]  *•  *  ^-  '''''■ 

Sec.  5807.     All  such  sales  shall  be  reported  to  the  court  authoriz-  Report  .md  con- 
ing the  same ;  and  if,  on  examination  thereof,  it  appear  that  the  sale  '■'5'^'''")  "^  "''- 
was  fairly  conducted  and  made,  and  that  the  price  obtained  is  the  rea-  *" 
sonable  value  of  the  estate  sold,  the  court  shall  confirm  the  .sale,  and 
direct  a  deed  of  conveyance  of  the  premises  sold  to  be  made  to  the 
purchaser,  on  payment  of  the  purchase  money  or  on  securing  the  pay- 
ment thereof  in  such  manner  as  shall  be  approved  by  the  court.     [56  v.  "•  *  *'■  ''■''• 

'54.  §  5-1 

Sfx.  5808.     All  money  arising  from  sales  under  this  subdivision  How  proceeds  of 
shall,   for  purposes  of  descent,  succession,  reversion,   or  remainder,  «»'« disposed  of. 
have  the  same  character,  and  be  governed  by  the  same  principles,  as  g_  j^  (._  j^j, 
the  estate  sold,  and  shall  pass  according  to  the  terms  of  the  deed,  will, 
or  other  instrument  creating  the  estate.     [56  V.  154,86;  61  v.  80,  §  1.]  8.«s.  34«. 

Sec.  5809.  3Ioney  arising  from  such  sales  shall,  under  the  direc-  How  proceeds 
tion  and  approval  of  the  court,  be  invested  in  the  certificates  of  the  "'»ybcmvested, 
funded  debt  of  this  state  or  of  the  United  States,  or  in  bonds  secured 
by.  mortgage  on  unincumbered  real  est:^  situate  in  the  proper  county  of 
double  the  value  of  the  money  secured  thereby,  exclusive  of  buildings 
and  other  improvembnts,  and  of  timber,  mines,  and  minerals;  or  the 
court  may  order  the  same  to  be  re-invested  in  other  real  estate  within 
this  state,  imder  such  restrictions  as  it  may  prescribe,  which  investment 
shall  be  reported  to  the  court,  and  subject  to  its  approval  and  con- 
firmation; the  real  estate  in  which  the  money  is  re-invested  shall,  for 
purposes  of  descent,  succession,  reversion,  or  remainder,  have  the  same 


•ble  estates  which  may  be  created  by  will,  etc.,  after  its  passage.  Nimmont  v.  Westfall. 
supra.  ' 

Under  the  act  of  April  4,  18.W,  and  said  suppletncntal  acts,  the  owner  of  a  life  estate  in  pos- 
session created  by  will  subsequent  to  April  IS,  I86'>.  may  institute  proceedings  for  the  sale  of 
both  the  life  estate  and  the  estate  in  remainder;  and  this  may  be  done  notwithstanding  the 
lest.itor  provided  in  the  will  for  the  disposition  of  the  land  and  the  determination  of  the  life 
estate.     lb. 

A  tenant  for  life  who  held  the  remainder  in  an  undivided  half  of  the  estate,  asked  under  this 
lection  for  a  sale  of  an  undivided  half  in  fee,  and  the  owners  of  the  other  undivided  half  in 
remainder  objected  that  such  sale  would  injure  them,  and  the  tenant  for  life  having  consented 
to  a  sale  of  the  whole  property,  and  the  court  having  found  that  such  sale  would  not  injure  the 
remaindermen,  decreed  a  sale :  Held,  that  there  was  no  error  in  this  decree.  Oyter  v.  Scan' 
lax,  33  O.  S.  SOS. 
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character,  and  be  governed  by  the  same  principles,  as  the  estate  sold, 
and  shall  pass  according  to  the  terms  of  the  deed,  will,  or  other  instru- 
ment creating  the  estate  sold;  the  court  shall  appoint  competent  trust- 
ees to  invest  the  money,  and  manage  the  same,  who  shall,  from  time 
to  time,  report  to  the  court  their  proceedings,  and  the  condition  of  the 
fund ;  and  the  court  shall  require  of  such  trustees  security  for  the  faith- 
fill  discharge  of  their  duty ;  may,  from  time  to  time,  require  additional 
security ;  may  remove  such  trustees  for  cause,  or  reasonable  apprehen- 
sion thereof;  and  may  accept  the  resignation  of  a  trustee,  and  fill  a 
vacancy  by  a  new  appointment.     [57  v.  25,  §  7.] 
Who  to  deceive         Sec.  5810.     The  net  income  accruiug  from  salcs  authorized  by  this 
ta«rand"ex?"'''    subdivisioH  shall  he  paid  to  the  person  or  persons  who  would  be  entitled 
pen»es-  to  the  use  or  income  of  the  estate  were  the  same  unsold ;  and  all  taxes, 

and  the  expenses  of  the  investment  and  management  of  the  fund,  shall 
s. .« c.  a»i.  jjg  pj^j^  jjy  jjjg  person  or  persons  entitled  to  the  income  thereof.     [56  v. 

154.  §  8-1 
Such  estates  may      Sec.  5811.     Upon  like  proceedings  the  court  may  direct  that  such 
e  eased.  estates  be  leased  for  a  term  of  years,  renewable  or  otherwise,  as  may 

appear  most  beneficial,  and  upon  such  terms  as  appear  just  and  equita- 
ble ;  and  the  rents  and  profits  shall  be  paid  to  the  person  or  persons 
8.  *  c.  664.  ^j^Q  might  otherwise  be  entitled  to  the  use  and  occupancy  of  the  estate, 

or  the  income  thereof.     [56  v.  154,  §  9.] 
When  property        Sec.  5812.     When  any  real  estate,  except  burial  grounds  or  a  ceme- 
gious^ema'''i)e  ^^"^"^^  '^^  been  donated,  bequeathed,  or  otherwise  entrusted  to,  or  pur- 
soid.  chased  by,  any  person  or  trustee,  for  any  public  religious  use,  but  not  to 

or  for  the  use  of  any  specific  or  particular  religious  society  or  denomina- 
tion, or  when  the  same  has  been  donated,  bequeathed,  or  entrusted  to,  or 
purchased  by,  a  particular  religious  society  or  denomination,  ahd  has 
been  abandoned  for  such  use,  the  court  of  common  pleas  of  the  county 
in  which  the  same  is  located  may,  upon  good  cause  shown,  upon  the  peti- 
tion of  any  citizen  of  the  vicinity,  make  an  order  for  the  sale  of  such  prop- 
erty, whether  the  same  has  been  built  upon  or  otherwise  improved  or  not, 
and  may  make  such  order  as  to  costs,  and  such  disposition  of  the  pro-  ' 
ceeds  of  the  sale  to  such  religious  or  other  public  use,  as  shall  be 
just,  proper,  and  equitable ;  and  the  purchaser  thereof  shall  be  invested 
with  as  full  and  complete  a  title  thereto  as  the  character  of  the  original 
•grant  for  such  religious  use  will  allow.  [66  v.  126,  §§  i,  2.] 
Necessary  parUes  Sec.  5813.  All  pcrsons  who  have  a  Vested,  contingent,  or  reversion- 
«o  the  proceeding.  ^i.y  jn^grggt  in  such  real  estate,  and  the  trustees  or  other  temporal 
officers  of  any  religious  society,  then  using  the  same,  shall  be  made 
parties  to  the  petition,  and  be  notified  of  the  filing  and  pendency 
thereof,  as  in  a  civil  action.     [66  v.  126,  §  2.] 
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CHAPTER  11.  .s>,|66i3^/«,., 

as  to  replevin 
REPLEVIN.  ,  ,     •  bt/orj  justice 'of 


the  fieacr. 


Sectiok 

5H14.  When  po«s«ssioo  of  personal   property 

may  be  recovered. 
i&l%.  Affidavit  for  order  of  delivery. 
5ilG.  What  order  for  delivery  shall  contain, 

and  to  whom  directed. 
S8f7.  When  order  returnable. 
iHIS.  How  order  executed. 
&SI9.  PlaintiflT  to  give  an  undertaking. 
5S20.  Duty  of  officer  when  property  consists 

of  heir-looms,  etc. 
5821.  How  value  of  property  fixed. 
&^.  Duty  of  officer  with  respect  to  property, 

and  liability. 
5823.  Qualifications  of  sureties ;  exceptions. 


Skctiom 

5824.  Proceedings  when  plaintifi*  fails  to  prose- 

cute. 

5825.  Proceedings  when  jury  find  for  ptaintilT, 

and  on  JefaiiU. 

5826.  Proceedings  when  jury  find  for  defend- 

ant. 

5827.  When  property  not  taken,  or  returned, 

action  may  proceed  as  one  for  damages. 

5828.  Order  for  delivery  may  issue  to  different 

counties. 

5829.  When  officer  may  break  open  building. 
"" ...  ^^ 


5930.  When   action   may   be    brought 

undertaking. 
fWSi.  When  order  may  be  set  aside  at  clerk's  When  possessioo 

cost.  of  personal  prop- 

erty may  be  re- 

Sec.  5814.     The  possession  of  specific  personal  property  may  be  "'^Jf''- 
recovered  in  an  action  as  provided  in  this  chapter.     [51  v.  57,  §  i74;v]  (<««  Appendix. 

Sec  5815.     An  order  for  the  delivery  of  property  to  the  plaintiff  Affidavit  f.r./rdc/ 
shall  be  issued  by  the  clerk  of  the  court  in  which  the  action  is  brought,  ^'^'gg""', 
when  there  is  filed  in  his  office  an  affidavit  of  the  plaintiff,  his  agent,     ""      "' '"' 
or  attorney,  showing — 

1.  A  description  of  the  property  claimed. 

2.  That  the  plaintiff  is  the  owner  of  the  property,  or  has  an  interest 
therein  ;  and  if  the  ownership  or  interest  is  special  or  partial,  the  facts 
shall  be  stated. 

.3.  That  the  property  is  wrongfully  detained  by  the  defendant. 

4.  That  it  was  not  taken  on  process  issued  against  the  plaintiff,  nor  *•  *  ^  •'*'»• 
for  a  tax ;  or,  if  taken  on  such  process,  that  the  property  was  exempt 
from  execution  expressly,  or  upon  demand  or  selection  by  the  plaint- 
iff.    [S9v.  25,  §175.] 

Sec.  5816.  The  order  for^the  delivery  of  the  property  to  the  plaint-  what  order  for 
iff  shall  be  addressed  and  delivered  to  the  sheriff;  and  it  shall  contain  delivery  «haii 

.,  .  -,  .,.,,  ...  ,         contain,  and  to 

the  names  of  the  parties,  and  the  court  in  which  the  action  is  brought,  whom  directed. 
and  the  sheriff  shall  be  thereby  commanded  to  take  the  property, 
Cchver  it  to  the  plaintiff,  and  make  return  of  the  order  on  a  day  to  be    '      '  '"**'■ 
named  therein.     [51  v.  57,  §  176.] 

Sec.  5817.  The  return  day  of  the  order  of  delivery  shall  be  the  ^J^^'l.Tbi'e"'" '"' 
same  as  that  of  the  summons.     [51  v.  57,  ^  177.]  s.  *c.  uiw. 

Sec.  5818.     The  sheriff  shall  execute  the  order  by  taking  theprop-  How  order  txc- 
ert}'  therein  mentioned ;  and  he  shall  also  deliver  a  cojjy  of  the  order  ^"^'  ^.^1, 
to  the  person  charged  with  the  unlawful  detention  of  the  property,  or 
leave  such  copy  at  his  usual  place  of  residence.     [51  v.  57,  5?  178.]        s-ac-kim*. 

Sec.  5819.     The  sheriff  shall,  except  as  provided  in  the  next  sec-  Plaintiff  to  ^ive 
tion,  deliver  the  property  so  taken  to  the  plaintiff,  his  agent  or  attorney,  *"  undertaking. 
when  there  is  executed,  by  sufficient  surety  of  the  plaintiff,  a  written  *"'■ "  *  '''' 
undertaking  to  the  defendant,  in  at  least  double  the  value  of  the  prop- 
erty taken,  to  the  effect  that  the  plaintiff  shall  duly  prosecute  the  action, 
and  pay  all  costs  and  damages  which  may  be  awarded  against  him ;  and 
the  undertaking  shall  be  returned  with  the  order.     [65  v.  81,  §  179.]      s.«s..'M6. 

Sec  5820.  When  the  property  replevied  consists  of  an  heirloom.  Duty  of  officer 
personal  keepsake,  or  other  article,  the  value  of  which  consists  in  whole  "ontui^'of  he?i. 
or  in  part  of  its  being  a  relic,  model,  gift,  family  picture,  painting,  or  looms,  etc. 

Am.  88  V.  174. 

i  5819.  Where  the  owner  of  the  property  is,  by  order  of  the  court,  substituted  for  his  agent 
against  whom  the  action  was  brought,  as  defend.-tnt  in  the  action,  the  sureties  in  the  undertaking 
?T^  not  thereby  released,  but  they  stand  bound  for  thc.indcmnity  of  the  new  party,  as  if  he  had 
tjeen  the  original  and  only  defendant.  Hanna  v.  Petroleum  Co.,  SI  O.  S.  622.  As  to  how  lar 
Ue  replevin  bond  takes  the  place  of  the  property  replevied,     l.u£enbeai  v.  Lemertj  42  O.  S.  1- 
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§§  5821-5826. 


S.  A  S.  MS. 


How  value  of 
property  fixed. 

N.  *  C.  99». 


Duty  of  officer 
with  respect  to 
property,  and 
liability. 


III 


Qualifications 
'  of  sureties  ;  ex 
ceptions. 
Am.  88  V.  27S. 


S.  k  C.  999. 

Pruccfilinits  when 
plaintiff  faiU  to 
prosecute. 

f^r  Appendix. 
8.AK.  .vi;. 


Proceedings  when 
jury  finds  for 
plaintiff,  and  on 
default. 

.*<■  \\  .IMl,  6622. 
■<<-i'  Appendix. 
S.  «  K.  648. 
8.  «  C.  1001. 


Proceedings  when 
jury  finds  Tor 
defendant. 
&••  ApptBdix. 


rare  production  of  art  or  nature,  and  not  wholly  in  its  general  market- 
able character,  the  sheriff  shall  retain  and  safely  keep  the  same,  subject 
to  the  order  of  the  court,  if  the  defendant,  his  agent  or  attorney,  within 
ten  days  after  the  same  is  replevied,  serve  a  written  notice  upon  the 
officer  that  he  will  demand  the  return  of  the  same  upon  the  final  trial 
of  the  case,  and  that  he  will,  at  the  next  term  of  the  court,  move  for  an 
order  requiring  the  officer  to  retain  the  property,  subject  to  the  final 
order  of  the  cdurt;  and  if  the  defendant  fail  to  give  the  notice  aforesaid, 
or  the  court,  upon  application  of  either  party,  refuse  to  order  the  officer 
to  retain  the  property,  for  the  reason  that  it  does  not  belong  to  one  or 
more  of  the  kinds  of  personal  property  aforesaid,  the  officer  shall 
deliver  the  property  to  the  plaintiff,  his  agent  or  attorney,  upon  the  exe- 
cution of  an  undertaking,  as  provided  in  the  last  section,  to  be  filed 
with  the  clerk  of  the  court  within  ten  days  from  the  expiration  of  the 
time  to  give  the  notice,  or  in  case  the  notice  is  given,  within  ten  days 
after  the  refusal  of  the  court  to  order  the  officer  to  retain  the  property. 
[6s  V.  8i,  5^  179.] 

Sec.  5821.  For  the  purpose  of  fixing  the  amount  of  the  undertak- 
ing, the  value  of  the  property  taken  shall  be  ascertained  by  the  oath  of 
two  or  more  responsible  persons,  whom  the  sheriff  shall  swear  truly  to 
assess  the  value  thereof.     [51  v.  57,  §  180.] 

Sec.  5822.  If  the  undertaking  required  by  section  fifty-eight  hun- 
dred and  nineteen  be  not  given  within  twenty-four  hours  after  the  prop- 
erty is  taken,  or  after  the  right  first  accrues  to  the  plaintiff  to  receive 
the  property  from  the  officer  on  executing  the  proper  undertaking,  the 
officer  shall  return  the  property  to  the  defendant;  and  if  the  officer 
deliver  any  property  so  taken  to  the  plaintiff,  his  agent  or  attorney,  or 
keep  the  same  from  the  defendant,  without  taking  such  security  within 
the  time  and  in  the  manner  aforesaid,  or  if  he  take  insufficient  secur- 
ity, he  shall  be  liable  in  damages.     [67  v.  112,  §  181.] 

Sec.  5823.  The  defendant  may,  wifhin  twenty-four  hours  from  the 
time  the  undertaking  referred  to  in  the  last  section  is  given  by  the  plaint- 
iff, give  notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of  the 
surety,  and  if  he  fail  to  do  so,  he  shall  be  deemed  to  have  waived  all 
objections  to  them ;  when  the  defendant  excepts,  the  surety  must  just- 
ify u|)on  notice,  as  bail  on  arrest;  the  officer  shall  be  responsible  for  the 
Kufti<ienc,y  of  his  surety  until  the  objection  thereto  is  waived  as  above 
provided,  or  until  they  justify ;  and  the  property  shall  be  delivered  to 
the  plaintiff  when  the  undertaking  required  hy  stct\on  fifty-eight  hundred 
and  nineteen  is  given.     [51  v.  57,  §  182.J 

Sec.  6824.  When  judgment  is  rendered  against  the  plaintiff  on 
demurrer,  or  he  fails  to  prosecute  his  action  to  final  judgment,  the  court 
shall,  on  application  of  defendant,  assess  to  defendant  proper  damages, 
including  damages  for  the  right  of  property  or  possession,  or  both,  if  he 
prove  himself  entitied  thereto,  or  cause  the  same  to  be  done  by  a  jury, 
for  which,  with  costs  of  suit,  the  court  shall  render  judgment  for  the 
defendant.     [65  v.  81,  §  183.] 

Sec.  5826.  When  the  property  is  delivered  to  the  plaintiff,  or 
remains  in  the  hands  of  the  sheriff,  as  i^rovided  in  secixon  fifty-eight 
hundred  and  twenty,  if  the  jury,  upon  issue  joined,  find  for  the  plaintiff, 
and  upon  inquiry  of  damages  upon  a  default,  they  shall  assess  adequate 
damages  to  the  plaintiff  for  the  illegal  detention  of  the  property,  for 
which,  with  costs  of  suit,  the  court  shall  render  judgment  for  the  plaint- 
iff.    [51  V.  57,  §  185;  65  V.  8i,  §  184.] 

Sec.  5826.  When  the  property  is  delivered  to  the  plaintiff,  or 
remains  in  the  hands  of  the  sheriff,  as  provided  in  secXxon  fifty-eight 
Jiufuired  and  twentv,  if  the  jury,  upon   issue  joined,  find  for  the  defend- 
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ant,  they  shall  also  find  whether  the  defendant  had  the  right  of  prop-  Ske  ?  wii. 
erty,  or  the  right  of  possession  only,  at  the  commencement  of  the  suit ; 
and  if  they  find  either  in  his  favor,  they  shall  assess  to  him  such  dam- 
ages as  they  think  right  and  proper,  for  which,  with  costs  of  suit,  the  ^'  *  '*•  '"'*''• 
court  shall  render  judgment  for  the  defendant.     [65  v.  81,  §  i84.] 

Sec-  5827.     When  the  property  claimed  is  not  taken,  or  is  returned  when  property 
to  the  defendant  by  the  sheriff  for  want  of  the  undertaking  required  i;""'  "1''^"'  '^'  "- 

1  •  /-/-.        -,.,  »f  I'.  I  ■  ,  turnetl,  action 

by  secUon  fifty-eight  hundred  and  nineteen,  the  action  may  proceed  as  one  may  proceed  .is 
for  damages  only,  and  the  plaintiff  shall  be  entitled  to  such  damages  as  ^c'^lippe^j'ix!^ 
are  right  and  proper;  but  if  the  property  be  returned  for  want  of  the  Sbk  3  »-a:: 
undertaking,  the  plaintiff  shall  pay  all  costs  made  by  taking  the  same.  ^  ^  (.  „„„ 
[51  V.  57,1^186.] 

Sec.  5828.     An  order  for  the  delivery  of  the  i)roperty  claimed  may  order  f..r.i.-iivery 
be  directed  to  any  county;  and  several  orders  may  issue  at  the  .same  f"J^„'i"*"„'i,|",i^!j'" 
time,  or  successively,  at  the  option  of  the  plaintiff,  but  only  one  of  them 
shall    be   taxed  in  the  costs,  unless  otherwise  ordered  by  the  court. 
[51  V.  57,§i87.f  •  s..*..,o..i.       , 

Sec.  5829.     The  officer,  in  the  execution  of  the  order  of  delivery,  when  officer  inav 
may  break  open  any  building   or   inclosure   in   which    the   property  !>^'^^^'' "p'"  ''"''''■ 
claimed,  or  any  part  thereof,  is  concealed,  but  not  until  he  has  been 
refused  an  entrance  into  the  building  or  inclosure,  and  the  delivery  of 
the  property,  after  having  demanded  the  same.     [51  v.  57,  §  188.]  »*•*«'•  i»»'- 

Sec.  5830.     No  suit  shall  be  instituted  on  the  undertaking  given 
under  section  fifty-eight  hundred  and  nineteen  until  an  execution  issued  when  action  mxy 
on  a  judgment  in  favor  of  the  defendant  in  the  action  has  been  returned  undcr't'ikmij."  '*" 
unsatisfied.     [51  v.  57,  §  189.]  s.  *c.  1001. 

Sec.  5831.     An  order  for  the  delivery  of  proi)erty  issued  under  whci.  order  may 
%gx.'aan  fifty-eight  hundred  and  fifteen,  without    the    affidavit    required  ^f^"^!^^*;^^/" 
thereby,  shall  be  set  aside  at  the  cost  of  the  clerk  who  issued  it,  and 
such  clerk,  as  well  as  the  plaintiff,  shall  be  liable  in  damages  to  the 
party  injured.     [51  v.  57,  ^  190.]  s.  *c.  1001. 


CHAPTER  12.  ' 

sureties — RIGHTS   AND    REMEDIES  OF.  See  Appendix. 

SSCTION  yeCTION 

5832.  Certain    ftureties    can     not    waive    their     5S40.  Proceedings    by    trustees  or  council    in 

nghts,                                                              I  such  case. 

SS38.  Certain  sureties  may  require  creditor  to  |584I.  Sureties  of  treasurers  of  school  fund  may 

sue.                                                                   I  Apply  to  be  discharged. 

.^834.  Representatives   of   sureties    may    have  '  5842.  Troceedings  by    board   of    education   in 

benefit  of  last  section.                                  |  such  case. 

5835.  Limitation  of  the  last  two  sections.               ,  5843.  Sureties  of  township  officers  may  apply 

6838.  When  surety  may  revive  judgment  in  his  j  to  be  discharged. 

own  name.                                                      { 5844.  Proceedings    by    township    trustees    in 
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6837    Sureties  of  county  officers  may  apply  to 

be  discharged. 
5838.  Duty  of  county  commissioners  in  such 

case. 
SSS9.  Sureties  of  constable  or   marshal    may 

apply  to  be  discharged. 


such  case. 

5845.  Sureties  may.  by  action,  compel  principal 

to  pay  debt. 

5846.  When  surety  may  have  action  for  indem- 

nity before  debt  due. 

5847.  May  have  any  provisional  remedy. 


Sec  5832.     In  contracts  for  the  payment  of  money  to  banks  or  certain  sureties 
bankers,  sureties  in  fact,  known  to  the  parties  to  be  such  at  the  time  ^^^""rigius'!' 
such  contracts  were  made,  may  be  proved,  and  shall  be  considered  in 
all  courts,  to  be  sureties,  and  have  all  the  privileges  of  sureties,  any- 
thing in  the  contract  expressed  to  the  contrary  notwithstanding.     [43  v.  **•  *  *^-  ""'• 
67,  §4] 
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S««  Appenllz. 

8.  AM.  < 41. 


I.iinilation  of  the 
last  two  sections- 


When  .surety  may 
re\ive  judgment 
in  hiv  uwn  name. 


Sureties  of  t'ounty 
oflii:crs  may 
apply  to  he  dis- 
char>£ed. 

Am.  88  V.  264. 


8.  A  S.  742. 


Duty  of  county 
commissioners  111 
such  case. 


Sec.  5833-  A  person  bound  as  surety  in  a  written  instrument  for 
the  payment  of  money,  or  other  valuable  thing,  may,  if  a  right  of  action 
accrue  thereon,  require  his  creditor,  by  notice  in  writing,  to  commence 
an  action  on  such  instrument  forthwith,  against  the  principal  debtor; 
and  unless  the  creditor  commence  such  action  within  a  reasonable  time 
thereafter,  and  proceed  with  due  diligence,  in  the  ordinary  coilrse  of 
law,  to  recover  judgment  against  the  principal  debtor  for  the  money  or 
other  valuable  thing  due  thereby,  and  to  make,  by  execution,  the 
amount  thereof,  the  creditor,  or  the  assignee  of  such  instrument,  so  fail- 
ing to  comply  with  the  requisition  of  such  surety,  shall  thereby  forfeit 
the  right  which  he  would  otherwise  have  to  demand  and  receive  of  such 
surety  the  amount  due  thereon.     [6i  v.  19,  §  i.] 

Sec.  5834.  The  executor  or  administrator  of  a  surety  so  bound 
may,  in  like  manner,  make  such  requisition  of  the  creditor,  or  his 
executor  or  administrator,  as  provided  in  the  preceding  section;  and  in 
case  of  failure  of  the  creditor,  or  his  executor  or  administrator,  to 
proceed  as  therein  required,  the  executor  or  administrator,  if  he  maks 
the  requisition,  shall  have  the  same  relief  as  is  therein  provided  fo- 
a  surety.     [61  v.  19,  S  2-1 

Sec.  5835.     Nothing  in  the  last  two  sections  contained  shall  be  so 
construed  as  to  affect  bonds  retjuired  by  law  to  be  given  by  guardians, 
executors,  administrators,  trustees  of  an  express  trust,  public  officers,  or 
any  bond  or  undertaking  recjuired  by  law  to  be  given  in  an  action  or 
legal  proceeding  in  any  court  of  this  state.     [61  v.  19,  SS  3,  4-1 

Sec.  5836.  When  the  surety  in  a  judgment,  who  is  certified 
therein  to  be  such,  or  his  personal  representative,  pays  the  judgment, 
or  any  part  thereof,  he  shall,  to  the  extent  of  such  payment  have  all 
the  rights  and  remedies  against  the  principal  debtor  that  the  plaintiff 
had  at  the  time  of  such  payment;  and  proceedings  to  revive  the  judg- 
ment shall  i)e  as  provided  in  section  fine  thousand  three  hundred  and 
sixty-seven,  and  shall  be  in  the  name  of  such  surety  op  representative, 
but  the  plaintiff  in  the  original  action  shall  not  be  liable  for  any  cftsts 
therein.     \Jamtary  28,  1881 :  78  v.  19.] 

Ski:.  5837.  A  surety  of  a  sheriff,  auditor,  probate  judge,  county 
treasurer,  clerk  of  the  court  of  common  pleas,  recorder,  or  coroner, 
may  at  any  time  notify  the  county  commissioners,  by  giving  at  least  five 
days'  written  notice,  that  he  is  unwilling  to  continue  as  surety  for  such 
officer,  and  will,  at  a  time  to  be  therein  named,  make  application  to  the 
commissioners  to  be  released  from  further  liability  upon  his  bond ;  and 
he  shall  also  give  at  least  three  days'  written  notice  to  such  officer  of  the 
time  and  place  at  which  such  application  will  be  made.     [62  v.  69,  J5 1.] 

Sec  5838.  The  county  commissioners,  upon  such  notice  being 
given,  shall  hear  the  application,  and  if,  in  their  opinion,  there  is  good 
reason  therefor,  shall  require  such  officer  to  give  a  new  bond,  conditioned 
according  to  law,  to  their  satisfaction,  within  such  reasonable  time  as 
they  may  direct;  and  if  such  officer  fail  to  execute  such  bond,  the  office 


80e  Appendix,  \  'tV^.     Under  a  statute  similar  to  this  section  it  was  held  that  when  the  surety  gave  notice  to 

the  creditor  to  sue,  it  was  not  a  compliance  with  the  statute  to  sue  the  surety  alone.     Starting 
V.   Bullies.  2  O.  S03. 

A  surety  who  has  given  notice  in  writing  to  the  creditor  to  proceed  against  the  principal 
debtor,  must  set  forth  the  fact  in  his  answer  ;  he  can  not  otherwise  avail  himself  of  it  as  a  defense 
at  the  trial.     Htadingtoti  y.  Nrff,l  O.  \  fxlli. 

The  notice  is  of  no  validity  unless  in  writing.  _/>«*/«*  v.  Ctarkson,  7  O.  1  pt.  72;  and  it  must 
contain  an  unconditional  retjuirement  to  commence  an  action  forthwith  ;  and  a  notice  that  the 
surety  "wishes"  the  creditor  "to  proceed  against  the  principal  debtor",  and  collect  "the 
claim,  or  have  it  arranged  in  some  way."  and  that  the  surety  does  *'  not  wish  to  remain  bail  any 
longer,"  is  not  sufficient.    Baktr  v.  Kellogg.  29  O.  S.  661. 

And  see  Jtiff  v.   tVt^moulh,  40  O.  b.  lUl ;   (  lark  v.  Osiorn.  4l  O.  S.  2.S. 

i  6830.     See   PcUrs  v.  HUWtllinmt'.^  O.  S.  165. 
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shall  be  deemed  vacant,  and  shall  be  immediately  filled  as  other  vacan- 
cies therein ;  but  such  original  sureties  shall  not  be  released  or  dis- 
charged until  the  filing  of  the  new  bond,  or  the  expiration  of  the  time 
allowed  therefor,  and  shall  be  liable  only  for  the  official  acts  of  such 
officer  from  the  time  of  the  execution  of  the  original  bond  to  the  filing 
of  the  second  bond,  or  the  expiration  of  the  time  allowed  therefor;  and 
the  costs  of  such  application  shall  be  paid  by  the  surety  who  makes  the  *■  *  ^  '**• 
same.     [62  v.  69,  §  2.] 

Sec.  o839.     If  a  constable,  or  the  marshal  of  a  municipal  corpo-  Sur«ies  of  con- 
ration,  neglect  or  refuse,  on  demand  made  for  that  purpose  by  a  person  may  apply  to'be 
entitled  thereto,  his  agent  or  attorney,  to  pay  all  money  by  him  received  <''«'>"8«<'- 
in  his  official  capacity  for  the  use  of  such  person,  a  surety  of  such  con- 
stable or  marshal  may  give  notice  to  the  trustees  of  the  township, 
or  the  council  of  the  corporation,  in  which  such  constable  or  mar- 
shal resides,  of  his  refusal  or  neglect  to  pay  over  money  by  him  col- 
lected by  virtue  of  his  office,  and  that  he  is  unwilling  to  continue  as  his 
surety.     [61  v.  103,  §  i.]  8.*8.J«.  1 

Sec.  6840.     The  trustees  or  council,  as  the  case  may  be,  upon  such  proceedings  by 
notice  being  given,  shall  immediately  inform  the  constable  or  marshal,  ""H^h  "Ue"'"** 
in  writing,  of  the  refusal  of  his  surety  to  continue  as  such,  and  that  he  '"'  " 
is  required  to  give  a  new  undertaking,  conditioned  according  to  law; 
if  such  constable  or  marshal  give  such  undertaking,  to  the  satisfaction  • 
of  the  trustees  or  council,  within  ten  days  after  receiving  such  notice, 
the  sureties  upon  the  first  undertaking  shall  be  released  and  exonerated 
from  all  further  liability  thereon;  and  if  the  constable  or  marshal  fail 
to  give  a  new  undertaking  within  ten  days  after  having  received  such 
written  notice,  such  failure  shall  be  deemed  and  taken  as  a  resignation 
of  his  office,  and  the   trustees  or   council  shall  proceed  to  fill   such 
vacancy  as  is  provided  in  other  cases.     [61  v.  103,  §  2.]  8.*8.74«.  , 

Sec.  5841.     A  surety  of  the  treasurer  of  school  funds,  in  any  school  sureties  of  trea»- 
district  organized  under  the  provisions  of  law,  may  at  any  time  notify  f'.md  ma'y  apply  t« 
the  board  of  education  of  the  proper  district,  by  giving  at  least  five  be  discharged, 
days'  notice,  in  writing,  that  he  is  unwilling  to  continue  as  surety  for 
such   treasurer,  and   will,  at  a  time  therein    named,  make  application 

to  the  board  of  education  to  be  released  from  further  liability  upon  his  ,  " 

bond ;  and  he  shall  also  give  at  least  three  days'  notice  in  writing  to 
such  treasurer,  of  the  time  and  place  at  which  the  application  will  be 
made.     [70  v.  195,  5§  48.] 

Sec.  5842.     The  board  of  education,  upon  such  notice  being  given,  Proceedings  by 
shall  hear  the  application,  and'  if,  in  their  opinion,  there  is  good  reason  ite"fn°such  ca^. 
therefor,  shall  require  the  treasurer  to  give  a  new  bond,  conditioned 
according  to  law,  and  to  the  satisfaction  of  the  board,  within  such  time 
as  they  may  direct;  and  if  the  treasurer  fail  to  execute  such  bond,  the 
office  shall  be  deemed  vacant,  and  shall  be  immediately  filled  as  other 
vacancies  therein ;  but  such  original  sureties  shall  not  be  released  or  dis- 
charged until  the  filing  of  the  new  bond,  or  the  expiration  of  the  time  '  * 
allowed  therefor;  and  the  cost  of  such  application  shall  be  paid  by  the 
person  making  the  same.     [70  v.  195,  *^  48.] 

Sec.  5843.     A  surety  of  a  justice  of  the  peace,  constable,  township  sureiies  of  town- 
treasurer,  or  any  township  officer,  may  at  any  time  notify  the  township  ship  officers  may 
trustees,  by  giving  at  least  five  days'  notice,  in  writing,  that  he  is  unwill-  cEarge'd. 
ing  to  continue  as  surety  for  such  officer,  and  will,  at  a  time  therein 
named,  make  application  to  the  township  trustees  to  be  released  from 

further  liability  upon  his  bond ;  and  he  shall  also  give  at  least  three  **•  *  *^'  **""  , 

days'  notice  in  writing  to  such  officer,  of  the  time  and  place  at  which  s.as.74«.  '   "^  i 

the  application  will  be  made      [52  v.  127,  §  i;  64  v.  13,  §1.]  ,      ' 
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8.  A  C.  1097. 

May  have  any  pro- 
visional remedy. 

8.AC.  1098. 


Sec.  5844.  The  township  trustees,  upon  such  notice  being  given, 
shall  hear  the  ajjplication,  and  if  they  find  that  such  officer  neglects  or 
refuses,  on  demand  by  a  person  entitled  thereto,  his  agent  or  attorney, 
to  pay  over  all  money  by  him  received  in  his  official  capacity  for  the 
use  of  such  person,  or  if,  in  their  opinion,  there  is  other  good  reason 
therefor,  they  shall  require  such  officer  to  give  a  new  bond,  conditioned 
according  to  law,  and  to  the  satisfaction  of  the  trustees,  within  such 
time  as  they  may  direct ;  and  if  the  officer  fail  to  execute  such  lx)nd,  the 
office  shall  be  deemed  vacant,  and  shall  be  immediately  filled  as  other 
vacancies  therein;  but  such  original  sureties  shall  not  be  relea.sed  or  dis- 
charged until  tie  filing  of  the  new  bond,  or  the  expiration  of  time 
allowed  therefor,  hut  they  shall  be  liable  only  for  the  official  acts  of  such 
officer  from  the  time  of  the  execution  of  the  original  bond  to  the  filing 
of  the  new  bond,  or  the  expiration  of  the  time  allowed  therefor;  and 
the  costs  of  the  application  shall  be  paid  by  the  person  making  the 
same.     [52  v.  127,  S  2;  64  v.  13,  §  2.] 

Sec.  5846.  A  surety  may  maintain  an  action  against  his  principal, 
to  compel  him  to  discharge  the  debt  or  liability  for  which  the  surety  is 
bound,  after  the  same  becomes  due.     [51  v.  57, 4^  500.] 

Sec.  5846.  .A  surety  may  maintain  an  action  against  his  principal, 
to  obtain  indemnity  against  the  debt  or  liabiHty  for  which  he  is  bound, 
before  it  is  due,  whenever  any  of  the  grounds  exist  upon  which,  by  the 
provisions  of  this  title,  an  order  may  be  made  for  arrest  or  for  an  attach- 
ment.    [51  v.  57,4^  501.] 

Sec.  5847-  In  such  action  the  surety  may  obtain  any  of  the  pro- 
visional remedies  mentioned  in  division  six  of  this  title,  upon  the 
grounds  and  in  the  manner  therein  provided.     [51  v.  57,  §  502.] 


Sfe  Appeadlz. 


CHAPTER  13. 

TAXES   AND    ASSKSSMKNIS — RKMEF    AGAINST    ILLEGAL. 


Section  Section 

5848.  Jurisdiction  of  courts  of  common   pleas    5S50.   Parties  to   actions    to  enjoin    collection, 

and  superior  courts.  and  to  recover  back. 

5849.  Parties  to  actions  to  enjoin  levy.  5851.  Amount   admitted   must  be  paid  or  ten- 

dered, and  undertaking  given. 

Jurisdiction  of  Sec.  5848.     Coufts  of  coitimon  plcas*  and  superior  courts  shall  have 

courts  of  common  jurisdiction  to  cnjoin  the  illegal  levy  of  taxes  and  assessments,  or  the 

picas  and  superior    ^    ,-,         •  f     '  \  ij--  it  « 

courts.  collection  of  either,  and  of  actions  to  recover  back  such  taxes  or  assess- 


See  Appendix* 


Ree  Appeadtz. 


\  5^40.  The  provisions  of  this  and  the  two  succeeding  sections  neither  abrogate  nor  affect  the 
equitable  principle  which  releases  the  .surety^  when,  witlunit  his  consent,  the  time  of  payment 
is  extended  by  agreement  between  the  creditor  and  the  principal  debtor.  Ide  v.  Ckurt.Aiii^  14 
O.  S.  372. 

A  surety  may  proceed  against  his  principal  in  equity  to  have  his  estate  subjected  to  the  pay- 
ment of  the  debt,  without  making  payment  himself  before  commencing  suit.  S/um/  v.  Rogtrs^ 
1  O.  533. 

When  one  of  two  partners  is  deceased,  and  the  other  insolvent,  a  surely  for  the  firm,  having 
paid  the  debt,  may  proceed  in  equity  against  the  estate  of  the  deceased  partner,  without  prose- 
cuting a  suit  against  the  survivor.     Horsey  v.  Heathy  5  O.  353. 

When  judgment  has  been  rendered  against  principal  and  surety,  and  the  principal  is  tnaolvenL 
a  court  of  chancery  will  entertain  jurisdiction  of  a  suit  brought  by  the  surety  for  the  purpose  of 
reaching  credits  of  the  principal,  and  appropriating  them  in  paynient  of  the  judgment,  although 
the  surety  has  not  paid  the  money.     McConneli  v.  Scott^  15  O.  401. 

2  5846,  When  an  attachment  has  been  allowed  by  a  judge  under  this  section,  it  is  error  for  him 
to  discharge  it  on  motion  alleging  insufKcicncy  of  the  facts  stated  in  the  affidavit  for  the  attach- 
ment; the  remedy  in  such  case  is  by  petition  in  error.     Cans  v.  'J'hotn^soHt  11  O.  S.  579. 

II  5848-51.  When  the  court  is  asked  to  enjoin  the  collection  of  a  tax  on  the  ground  that  it 
is  too  large,  an  injunction  will  only  be  granted  upon  condition  that  the  plaintiflT  pay  a  tax  equal 
to  that  wnich  might  have  been  properly  assessed.     Fra*er\.  SeiberH,VaO.  S.  614-624. 
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ments  as  have  been  collected,  without  regard  to  the  amount  thereof;  o  jKj.i«i-« 
but  no  recovery  shall  be  had  unless  the  action  be  brought  within  one 
year  after  the  taxes  or  assessments  are  collected.     [53  v.  178,  §§  i,  2.] 

Sec.  5849.      Actions  to  enjoin  the  illegal  levy  of  taxes  and  assess-  Panics  to  actioM 
ments  must  be   brought  against  the  corporation  or  person  for  whose  '" '"J"'" '^'y 
use  and  benefit  the  levy  is  made ;  and  if  the  levy  would  go  upon  the  ^  .  „  ,j,j 
county  duplicate,  the   county  auditor   must  be  joined  in  the  action. 
l53V.  178,^2.] 

Sec  5850.     Actions  to  enjoin   the  collection  of  taxes  and  assess-  Parties  to  actions 
ments  must  be  brought  against  the  officer  whose  duty  it  is  to  collect  l?onrand'o"f"cov. 
: he  same;  actions  to  recover   back    taxes  and   assessments   must  be"'^^''- 
brought  against  the  officer  who  made  the  collection,  or,  if  he  is  dead, 
against  his  personal  representative;  and  when,  they  were  not  collected  ^  ^ ^  „.g 
on  the  county  duplicate,  the  corporation  which  made  the  levy  must  be 
joined  in  tKe  action.     [53  v.  178.  §  2.] 

Sec.  5851.     If  the  plaintiff  in  an  action  to  enjoin  the  collection  of  Amount  admitted 
taxes  or  assessments  admit  a  part  thereof  to  have  been  legally  levied,  t^ndered^and"' 
he  must  first  pay  or  tender  the  sum  admitted  to  be  due ;  if  an  order  of  "ndcrtakinK 
injunction  be  allowed,  an  undertaking  must  be  given  as  in  other  cases ;  """"' 
and  the  injunction  shall  be  a  justification  of  the  officer  charged  with 
the  collection  of  such  taxes  or  a.ssessments  for  not  collecting  the  same. 
[5.M    i78.§3] 


&«€.  II5S. 


CHAPTER  14. 

TO   CHANGE    NAME. 

SscnoN  I  Skction 

•^$5t  What  names  may  be  changed.  5S66.  Co|>y  of  order  to  be  filed,  and  publica- 

SS3S.  Proceeding  to  change  name  of  person.        1  tion  made. 

S854.  Proceeding  to  change  name  of^  town.  vU- I  6867.  EflTect   of   change   of   name  of   corpora- 
lage.  or  namlet.  '* — 

Wfi.  Proceedings  to  change  name  of  corpora- 
tion. 

Sec.  5852.     The  names  of  persons,  the  names  of  towns,  villages,  what  names  may 
and  hamlets,  and  the  names  of  companies  or  associations  incorporated  •«  changed, 
in  this  state,  may  be  changed  in  the  manner  provided  in  this  chapter.  o'fc"si7 
[40  v.  28,8  i;  51  V.  293,  §  i;  50  v.  274.  §  77-]  .   8.*c!30»! 

Sec.  5853.     A  person  desiring  to  change  nis  name  may  file  a  peti-  proceeding  to 
tion  in  the  court  of  common  pleas  of  the  county  in  which  he  resides,  change  name  of 
setting  forth  that  he  has  been  a  bona  fide  resident  of  such  county  for  at 
least  one  year  prior  to  the  filing  of  the  petition,  the  cause  for  which  the  ^^  .,  jjj.,^  ^^^^ 
change  of  name  is  sought,  and  the  new  name  asked  for;  and  the  court, 
upon  being  satisfied,  by  proof  in  open  court,  of  the  truth  of  the  facts 
set  forth  in  the  petitioh,  that  there  exists  reasonable  and  proper  cause 
for  changing  the  name  of  the  petitioner,  and  that  thirty  days'  notice  of 
the  intended  application  has  been  duly  given  in  a  newspaper  of  general 
circulation  in  such  county,  may  order  such  change  of  name.     [40  v.  8"  *  *•  >•«*• 

Sec.  6864.     Not  less  than  twelve   freeholders  of  the  vicinity  may  proceeding  to 
file  a  ]>etition  in  the  court  of  common   pleas  of  the  county,  for  the  change  name  oi 
change  of  the  name  of  any  town,  village,  or  hamlet  in  such  tounty,  hmi'ti  ***'*' 
setting  forth  the  reason  why  such  change  of  name  is  desirable,  and  the 
name  proposed  to  be  substituted ;  and  the  court,  upon  being  satisfied  ^'  "  ^™'  ^*'^ 
by  proof,  that  the  prayer  of  the  petitioners  is  just  and  reasonable,  that 
92 
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ft.  A  c.  nss. 


notice  as  required  in  the  last  section. has  been  given,  that  at  least  three- 
fourths  of  the  inhabitants  of  such  town,  village,  or  hamlet  desire  such 
change,  and  that  there  is  no  other  town,  village,  or  hamlet  in  this  state 
of  the  same  name  as  that  which  is  prayed  for,  may  order  such  change 
of  name.  [40  v.  28,  J?  3.] 
ProcMdingto  Sec.  5855.     The  directors  or  trustees  of  a  corporation  incorporated 

ch.nge  name  of    jn  this  State  may  file  a  petition    in  the  court  of  common  pleas  of  the 
county  m  which  its  principal  office  is  located,  or,  if  it  has  no  principal 
office,  in  the  county  in  which  it  is  situate,  for  a  change  of  name  of  such 
corporation;  and  the  court,  upon  being  satisfied  that  thirty  days'  notice 
of  the  object  and  prayer  of  the  petitioners  has  been  given,  by  publica- 
8.  *  f.  817.         t'on  in  a  newspaper  of  general  circulation  in  the  county,  and  upon  good 
cause  shown,  shall  order  the  change  of  name  as  prayed  for.     [5 1  v. 
293.  §§  I,  2;  50  V.  274,  §77.] 
Copy  of  order  to       Sec.  5856.     A  copy  of  the  ofder  of  the  court  shall  Be  filed  with 
be  filed,  and  pub-  the  Secretary  of  state,  if  the  articles  of  incorporation  were  filed  in  his 

ucatlon  made.  /v-  *  i       i  j  /•     ,  -y.     •  -/-  /-,      ,   - 

ofnce,  or  with  the  recorder  of  the  county,  if  the  certificate  was  filed  in 

*   ■      ■         his  oflfice ;  and  in  either  case  a  copy  of  the  order  shall  be  published  in 

8.  *  c.  M7.         some  newspaper  of  general  circulation  in  the  county.     [5 1  v.  293,  §  3 ; 

50  V.  274.  §  77.] 
Effenofchange       Sec.  5857.     When  the  provisions  of  the  last  section  have  been 
of  name  of  cor-     complied  with,  such  corporation  shall  thereafter  be  known  by  such  new 

poration.  j     l    i,  i  i,*^  ,  ,  ,  ,  .  .  •' 

name,  and  shall  have  all  the  powers,  and  be  subject  to  the  same  restric- 
s.  A  c.  SOB.  tions,  as  if  no  change  of  name  had  been  made ;  and  no  such  change  of 
K.  *  c.  817.  name  shall  affect  the  rights  of  such  corporation,  or  of  any  individual, 

or  other  corporation.     [51  v.  293,  §  4;  50  v.  274,  §  77.] 


CHAPTER  15. 

TO    CONTEST    WILL. 


Skction 

6868.  Any  person  interested  may  contest  will 
or  codicil. 

8859.  The  necessary  parties  to  the  action. 

SKfiO.  What  the  clerk  must  certify  to  the  pro- 
bate court. 

5861.  All  issue  must  be  made  up  ;  verdict,  and 


Section 

!)86i.  Order  of  probate  is  prima  facia  evideiice. 

SSG3.  When  the  testimony  upon  the  probate  is 

competent. 
f864.  Conduct  of  the  trial. 
5865.  No  appeal  from  judgment ;  proceedings 

in  error. 


8.  A  0.  ISI6. 


its  effect.  i  Uti6.  Limitation  and  saving  to  persons  under 

disability. 

Any  person  in-  Sec.  5858.     A  pcfson  interested  in  a  will  or  codicil  admitted  to 

teM  wmoTcodlciX  probate  in  the  probate  court,  or  court  of  common  pleas  on  appeal,  may 
contest  the  validity  thereof  in  a  civil  action  in  the  court  of  common 
pleas  of  the  county  in  which  such  probate  was  had.  [51  v.  167,  §24.] 
The  necessary  Sec.  5859.     AH  the  devisees,  legatees,  and  heirs  of  the  testator, 

KtVon' '"  **"        ^^^  other  interested  persons,  including  the  executor  or  administrator, 

.  must  be  made  parties  to  the  action.      [75  v.  781,  §  2.] 

What  the  clerk  Sec.  5860.     Upon  the  filing  of  the  petition,  the  clerk  shall  certify 

proKrte'Murr''"'  that  fact  to  the  probate  court  in  which   the  will  is  recorded,  and  the 
S.AC.  iiiio.         probate  judge  shall  proceed  as  provided  in  title  two.    [51  v.  167.  ^24.] 

tir-ll  Jlfcn*mJI^^  ^  6858.     This  jurisdiction  is  original,  noi  appellate,  Bradford  v.  Andrews,  20  O.  S.  208;  but 

ppvwiix*        j|^^  pr()cc*!dini4  is  in  the  nature  of  ;ui  appcul  from  the  order  of    probate.     Hayius  v.  Haynet, 

•SA  ().  S.  .=i!is. 

\  r>85U.  An  executor  is  not  bound  to  assume  the  burden  of  the  defense,  but  may  properly 
throw  the  same  upon  the  legatees  or  devisees ;  nur  is  he  entitled,  where  the  will  is  adjudged 
invalid,  to  charge  the  estate  in  the  settlement  of  his  account  with  the  expense  of  maintaining 
the  defense.    Andrtvis  v.  Andrews,  7  O.  S.  14,1. 

The  omission  to  malce  any  legatee  or  devisee  a  party  is  error  for  which  the  decree  setting  a&ids 
the  will,  will  be  reversed.     Ckurtk  v.  NtUon,  35  U.  S.  638. 
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Sec.  5861.     An  issue  shall  be  made  up,  either  in  the  pleadings  or  An  i^ue  mu.t  be 
by  an  order  on  the  journal,  whether  the  writing  produced  is  the  last  made  up;  verdict. 
will  or  codicil  of  the  testator,  or  not,  which  shall  be  tried  by  a  jury,  ""'""*«•" 
and  the  verdict  therein  shall  be  conclusive,  unless  a  new  trial  be 
granted,  or  the  judgment  be  reversed  or  vacated.     IFebniary  7.  1881; : 
8a  V.  36.1  ^  J  i>        ^ 

Sec.  6862.    On  the  trial  of  such  issue,  the  .order  of  probate  shall  order  or  probate 
be  prima  facie  evidence  of  the  due  attestation,  execution,  and  validity  ■'  P;'""»  "'■« 
of  the  will  or  codicil.     [50  v.  297,  g  22.]  'itlTxm. 

Sec.  5863.     A  certified  copy  of  the  testimony  of  such  of  the  wit- 
nesses examined  upon  the  probate  as  are  out  of  the  jurisdiction  of  the  when  the  i«ti- 
court,  dead,  or  have  become  incompetent  since  the  probate,  shall  be  prXtelJcom- 
admitted  in  evidence  on  the  trial.     [50  v.  297,  §  23.]  petent. 

Sec.  5864.     The  party  sustaining  the  will  shall  be  entitled  to  open  cond^I^rte 
and  close  the  evidence  and  argument ;  he  shall  offer  the  will  and  pro-  '""'■ 
bate,  and  rest;  the  opposite  party  shall  then  offer  his  evidence;  the 
party  sustaining  the  will  shall  then  offer  his  other  evidence ;  and  rebut- 
ting testimony  may  be  offered  as  in  other  cases.     [72  v.  167,  §  i.] 

Sec.  586S.     No  appeal  can    be  taken   from  the  judgment  of  the  No  appeal  fivm 
common  pleas  court  to  the  circuit  court  in  cases  to  contest  a  will,  but  ieeSlDptaeTror. 
the  right  to  prosecute  proceedings  in  error  in  such  cases  shall  be  the 
same  as  provided  in  other  cases  brought  in  the  common  pleas  court. 
\February  7,  1885:  82  v.  36.] 

Sec.  5866>    An  action  to  contest  a  will  or  codicil  shall  be  brought  Liniuiioa. 
within  two  years  after  the  same  has  been  admitted  to  probate,  but  per- 
sons within  the  age   of  minority,  of   unsound   mind,   imprisoned,  or 
absent  from  the  state,  may  bring  such  action  within  two  years  after 
such  disability  is  removed.     \Apnl  14,  1886:  83  v.  75.] 

|5«n.    It  l«  error  for  the  court  to  rei»dcr  final  indffmeitt  on  demurter  to  anftwer ;  an  issue 
n«sl  be  made  up  and  tried  by  a  jury.  Walker  yj.  Walker^XA  O.  S.  157;  and  it  i&  error  for  the  8«»  App«»«fc«« 
court  to  proceed  by  mere  decree^  and  without  the  interventiSn  of  a  jury.     Hoti  v.  Lanih.  17  <). 
S.  374. 

Declarations  of  a  lef^atee.  who  is  a  defendant,  in  reference  to  the  mental  capacity  of  the 
testator,  are  not  admissible  to  impeach  the  will,  where  there  are  other  defendants  whose  inlerrvt 
stay  be  injtiriously  affected  by  iDe  admission  of  such  evidence.  Thomft^n  a.  Tkoi^fum,  Iw  <  >. 
S.  !1.5fi. 

On  the  trial  it  is  not  the  dut^  of  the  court  to  give  construction  to  the  provisions  of  the  «vill,4ior 
to  pass  upon  the  validity  or  invalidity  of  the  doubtful  legacies  or  bequests  therein  contained.  \ 

Mean  v.  Mean.  15  O.  S.  90. 

The  jiidf^ment  binds  only  the  parties  to  the  action,  and  such  parties  as  between  themselveaare  I 

estopped  from  setting  up  a  will  when  it  has  once  been  set  aside  in  an  action,  but  as  to  all  other  _' J 

person.s  in  interest  it  IS  to  he  regarded  as  a  subsisting  will,  and  their  right!,  stand  wholly  unaffected  .?^:  < 

oy  SDCh  proceedinjgs.     Halt  •*.  Lamb.  Xl  O.  ^.'A'X.  J  J 

When  evidence  is  offered  tending  to  show  that  the  will  has  been  altered  in  a  material  provis-  ^j 

ion  since  its  execution,  and  evidence  is  also  offered  tending  to  show  that  the  alteration  was  nuide  ';*] 

before  its  execution,  the  Jiirv,  if  they  find  for  ihc  wilt,  must  determine  the  questiun  in  dispute,  ^' 

and  establish  by  special  verdrcl.  the  will  as  it  read  when  executed.  Haynes  v.  /tayitet,  XKO.  S.  698. 

The  original  will,  when  not  lost  or  destroyed,  should  be  produced  to  the  jury  :  it  is  the  basis 
of  the  inquiry  and  trial,  and  the  verdict  attd  judgment  should  be  responsive  to  the  question 
whether  that  paper  is  the  lust  will  of  the  lcslat<<r  or  n(M.     ib.  '."■[ 

I  W&2'.  Errors  or  irregularities  of  the  probate  court  in  admitting  the  will  to  |>robate  can 
not  be  inquired  info  on  the  tri:il ;  tlie  order  of  probate  can  only  be  overcome  hy  showing  that  the 
will  is  in  fact  invalid.     Converse  \.  Stnrr.'i^O.  S.  A^\.  \  '.  . 

After  the  order  of  probate  has  been  offered  in  evidence,  the  burden  of  proving  the  due  attesta- 
tion, execution,  and  validity  of  the  will,  is  transferred  from  the  propounders  to  the  contestants  of 

the  will^  and  during  the  progress  of  the  trial  there  is  no  such  change  of  the  burden  of  proof  as  ^^. 

to  require  the  court  to  instruct  the  ji'ry,  that  in  respect  to  any  particular  issue  or  item  of  evi- 
dence the  burden  of  proof  is  thrown  back  on  the  contestees.     Mears  v.  Mears,  15  O.  S.  90.  >   • 

I  5854.  The  provisions  of  this  section  supersede  the  holdings  upon  the  same  subject  in  Greene 
V  Greene.  5  0.«278;  Raudebaugh  v.  Shelley,  «  O.  S.  .107;  Brcivn  v.  Criffilks,  11  O.  S.  329;  Ban- 
ning V.  Banning,  12  O.  S,  437;  Runyan  v.  Price,  15  O.  S.  I ;  Mean  v.  Mtart,  15  O.  S.  90,  100. 

\  5865.     After  appeal  to  the  district  court,  the  court,  by  conseAt  of  parties,  remanded  the  case 
to  the  common  pleas  for  trial,  and  the  parties  put  into  the  entry  an  agreement  that  the  judg-   g^  ApMBdis. 
ment  of  that  court  should  be  final,  and  that  no  appeal  should  be  taken  from  it  by  either  party : 
Held,  that  the  agreement  of  the  parties  did  not  oust  the  district  court  of  jurisdiction  on  appeal 
from  the  second  judgment  in  the  common  pleas.     H'atton  v.  Hefner.  13  O.  S.  573.  , 
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§§  6867-6872. 


CHAPTER  16. 


TO   CURE   CERTAIN    DEFECTS,   ERRORS,  AND   OMISSIONS. 


SSCTIOK  I 

5867.  When  court  must  give  effect  to  theinten.  | 

tion  of  the  parties.  I 

5868.  Certain    errors,    defects,    and    omissions 

may  be  corrected  by  action.  | 


SiCTION 

6869i  In  what  county  petition  to  be  61ed. 

5870.  How  service  to  be  made. 

5871.  Judgment  of  the  court,  and  its  effect. 
6872.  Errors  in  deed  by  wife  corrected. 


When  court  must 
give  effect  to  the 
intention  of  the 
parties. 


8.  A  C.  1172. 


Certain  errors, 
defects,  and 
omissions  may  he 
corrected  by 
action. 


S.AC.  1172. 

In  what  county 
pclilion  to  be  filed. 


H.AC.I17S. 


How  service  to  be 
made. 


8.  *  C.  1172. 


Judgment  of  the 
court,  and  its 
effect. 


8.  *  €.  1172. 


Errors  in  deed  by 
wife  corrected.. 


Sec.  5867.  When,  in  an  instrument  in  writing,  or  in  a  proceed- 
ing, there  is  an  omission,  defect,  or  error,  by  reason  of  the  inadver- 
tence of  an  officer,  or  of  a  party,  person,  or  body  corporate,  whereby 
the  same  is  not  in  strict  conformity  with  the  laws  of  this  state,  the 
courts  of  this  state  may  give  full  effect' to  such  instrument  or  proceed- 
ing, according  to  the  true  and  manifest  intention  of  the  parties  thereto. 
[56  V.  40,  8  I-] 

Skc.  5868.  When  any  such  error,  omission,  or  defect  occurs  in 
an  instrument  or  proceeding  which  is  required  to  be  made  a  matter  of 
record,  any  party,  person,  body  corporate,  or  persons  intending  and 
undertaking  to  become  a  body  corporate,  having  or  claiming  an  interest 
in  the  correction  of  such  error,  omission,  or  defect,  may  file  a  petition 
in  the  court  of  common  pleas,  setting  forth  particularly  the  error, 
defect,  or  omission  complained  of,  and  asking  an  order  for  the  cor- 
rection thereof.     [56  v.  40,  S  2] 

Sec  5869.  When  the  record  to  be  corrected  is  in  any  way  con- 
nected with  a  body  corporate,  the  petition  shall  be  filed  in  the  county 
wherein  the  principal  office  of  such  corporation  is  located,  and  in  ail 
other  cases  in  the  county  wherein  the  record  is  kept.     [56  v.  40,  §  3.J 

Sec.  5870.  When  the  application  is  made  by  a  body  corporate, 
or  by  persons  intending  and  undertaking  to  become  a  body  corporate, 
notice  of  the  application,  specifying  the  error,  defect,  or  omission  com- 
plained of,  and  the  tim^  and  place  of  hearing  the  same,  shall  be  pub- 
lished for  six  consecutive  weeks,  in  some  newspaper  of  general  circu- 
lation in  the  county  where  the  application  is  made ;  and  in  all  other 
cases  service  shall  be  made  in  the  manner  prescribed  by  law  for  making 
service  in  civil  actions.     [56  v.  40,  §  2.] 

Sec  5871.  The  court,  upon  being  satisfied  that  such  mistake, 
error,  or  omission  has  been  made,  shall  grant  and  make  an  order  to  cor- 
rect the  same,  which  order  shall  be  filed  in  the  office  in  which  such 
record  is  required  to  be  kept ;  and  from  and  after  such  filing,  such 
record,  and  the  order  correcting  the  same,  shall  be  received  as  evidence 
in  all  cases,  in  all  courts,  the  same  as  if  no  such  error,  omission,  or  defect 
had  ever  existed.     [56  v.  40,  ^  2.] 

Sec  5872.  The  court  of  common  pleas  and  superior  courts  may 
correct,  amend,  and  relieve  against,  any  errors,  defects,  or  mistakes 


\  .%m;7     The  provisions  of  this  section  are  permissive,  and    not  mandatory,  and  it  u  for  the 

S««  Appeadi^        court    to  determine  under  what  circurosunces.  and    on    what    principles    of    equity,  it    will 

give  effect  to  an  instrument  or  conveyance  which  is  invalid  in  law.     Hout  v.  Hout^  'iO  O.  S.  IIK. 

The  want  of  a  seal  to  a  statutory  certificate  of  parties  organizing  as  a  railroad  corporation,  is 
one  of  the  defects  or  omissions  which  may  be  remedied  or  supplied  by  the  court,  under  this 
statute,  so  as  to  Ktvc  eiTect  to  the  instrument  according  to  the  intention  of  the  parties,  where 
equity  may  require  it.     ll'artier  v.  taUnder,  2n  O.  S.  liH». 

In  organizing  a  building  association  the  certificate  of  incorporation  was  acknowledged  bcfot« 
a  notary  public,  instead  of  before  a  justice  of  the  peace,  as  then  required,  an^  the  mistake  was 
sutiseqiiently  corrected  in  proceedings  under  tnis  section,  and  it  was  held  that  the  effect  of 
the  correction  was  to  m.-ike  the  association  a  corporation  tit  jure  from  the  date  of  its  organiza- 
tion, not  only  as  agains'.  persons  dealing  directly  with  the  association,  but  as  against  all  othez*. 
Spitnint  v.  BuilJixt  AssMiation,  2G  O.  S.  483. 

J  .WT'i.  Thecnactnientof  this  section  IS  authorized  by  the  proviso  of  section28,  articles,  of  the 
constiiiiiion,  and  under  it  the  court  has  the  power  to  correct  the  mistake,  whether  the  defect 
4m  App«Bdlx.  is  in  I  he  execution  or  in  the  bodvof  the  instrument,  and  whether  the  mistake  is  that  of  the  parties, 

or  of  an  officer  in  taking  or  certifying  the  acknowledgment.      Gnkrm  v.  Purcell,  II  O.  S.  lit! 

In  Smith  v.  Turjtin,  20  O.  b.  47R.  a  deed  of  hustiand  and  wife  was  re-formed  so  as  to  include 
the  iindivi'Ii-d  interest  of  the  wife,  which,  by  mistake,  the  deed  did  not  convey ;  but  see  Milier 
v.  Htne,  13  O.  S.  565;  Degtnhart  v.  Cracra/I,  KclteHinck  v.  Cracra/t,  a6  O.  S.  548,  58i.  As  t» 
correction  of  acknowledgment.   Kilitmrn  r.  FUry,  26  O.  b.  1S3;  Siliy  v.  Siet.lDO.  S.  441.  M(w 

And  sec  note*  to  {§  4144-49. 


Digitized  by 


Google 


.      1461 

§§  5873-6878.  TO  PERPETUATE  TESTIMONY.      TU.  I,  Dh:  7,  Ok.  17. 

occurring  in  the  deed  or  other  conveyance  of  a  husband  and  wife,  exe- 
cuted and  intended  to  convey  or  incumber  the  lands  or  estate  of  the 
wife,  or  her  right  of  dower  in  the  lands  of  her  husband,  in  the  same 
manner  and  to  the  same  extent  as  such  courts  are  or  may  be  author- 
ized or  empowered  to  correct  errors,  mistakes,  or  defects  in  the  deeds  ''•*'•'**• 
or  conveyances  of  any  other  persons.     [54  v.  199,  §  1.] 


CHAPTER  17. 

TO   PERPETUATE   TESTIMONY. 


Skctioh 

8873.  Testimony  may  ht  perpetuated. 
5874.  The  petition  for  that  purpose. 
.V^75.  The  order  for  the  examination. 
.ViTfi.  Cross-interrogatories. 


Section 

.'U177.  Taking  and  filing  the  testimony. 

ri878.  To  be  approved,  and  effect  of  the  same. 

^VX  Applicant  to  pay  costs. 


Sec.  5873.     The  testimony  of  a  witness  may  be  perpetuated  as  Testimony  mav 
herein  provided.     [51  v.  57,  §  363.]  ^I'lrmi 

Sec.  5874.  The  applicant  shall  file  in  the  office  of  the  clprk  of  the  The  petition' for 
court  of  common  pleas  a  petition,  to  be  verified,  in  which  shall  be  set  '••="  ?>"•?<»«• 
forth,  specifically,  the  subject  matter  relative  to  which  testimony  is  to  be 
taken,  and  the  names  of  the  persons  interested,  if  known  to  the  appli- 
cant, and  if  not  known,  such  general  description  as  he  can  give  of  such 
persons,  as  heirs,  devisees,  alienees,  or  otherwise ;  the  petition  shall  also 
state  the  names  of  the  witnesses  to  be  examined  and  the  interrogatories 
to  be  propounded  to  each ;  that  the  applicant  expects  to  be  a  party  to 
an  action  in  a  court  in  this  state,  or  is  a  party  to  an  action  already  com- 
menced, in  which  judgment  has  been  rendered  .  -d  the  execution 
thereof  stayed  by  proceedings  in  error,  that  sutii  testimony  will,  as 
he  believes  be  material- in  the  trial  of  said  action,  and  when  the  aj)- 
plicant  expects  to  be  the  plaintiff,  the  obstacles  preventing  the  im- 
mediate commencement  of  the  action.     [April  13,  1880:  77  v.  195.] 

Sec.  5875.     The  court,  or  a  judge  thereof,  may  forthwith  make  an  The  order  for  the 
order  allowing  the  examination  of  such  witnesses ;  and  the  order  shall  e«»n»n»'>o'>- 
prescribe  the  time  and  place  of  the  examination,  how  long  the  parties 
interested  shall  be  notified  thereof,  and  the  manner  in  which  they  shall  s.  AC.  1047. 
be  notified.     [51  v.  57,  §  365.] 

Sec.  5876.     When  it  appears  satisfactorily  to  the  court  or  judge  that  Cross-interroga- 
the  parties  interested  can  not  be  personally  notified,  such  court  or  judge  '""'•• 
shall  appoint  a  competent  attorney  tg  examine  the  petition,  and  prepare 
and  file  cross-interrogatories  to  those  contained  therein ;  the  witnesses 
shall  be  examined  upon  the  interrogatories  of  the  applicant,  and  upon 
cross-interirogatories,  where  they  are  required  to  be  i)repared,  and  no 
others   shall  be   propounded   to   them ;   nor   shall  any   statement   be 
received  which  is  not  responsive  to  some  one  of  them  ;  and  the  attorney 
who  files  the  cross-interrogatories  shall  be  allowed   a  reasonable  fee  s.  *r.  i«M7. 
therefor,  to  be  taxed  in  the  bill  of  costs.     [51  v.  57,  §  366.] 

Sec.  5877.     Such  depositions  shall  be   taken  before  some  ofiicer  Taking .;ind  filing 
authorized  by  law  to  take  depositions,  or  before  some  person  specially  '*"  ""'""""y- 
authorized  by  the  court  or  judge,  and  shall  be  returned  to  the  office 
of  the  clerk  of  the  court  in  which  the  petition  was  filed.     [51  v.  57,  8>*C.  1047. 

§367.] 

Sec.  5878.  'I'he  court  or  judge,  if  satisfied  that  the  depositions  To  be  approred, 
have  been  properly  taken,  and  as  herein  required,  shall  approve  the  ^e^'"**'^"'* 
same,  and  order  them  to  be  filed ;  and  if  a  trial  be  had  between  the 
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8.  A  C.  1047. 


Applicant  ti 

costs. 

K  A  C.  1047, 


pay 


parties  named  in  the  petition,  or  their  privies  or  successors  in  interest, 
the  depositions,  or  certified  copies  thereof,  may  be  given  in  evidence 
by  either  party,  when  the  witnesses  are  dead,  or  insane,  or  when  their 
attendance  for  oral  examination  can  not  be  required  or  obtained;  but 
the  depositions  shall  be  subject  to  the  same  objections  for  irrelevancy^ 
and  incompetency  as  may  be  made  to  depositions  taken  pending  an 
action.      [51  v.  57,  §368.] 

Sec.  5879.    The  applicant  shall  pay  the  costs  of  all  proceedings 
under  this  chapter.     [51  v.  57,  §  369.] 


CHAPTER  la 

WATERCRAFT. 


What  liabilities 
shall  constitute 
a  lifin. 
See  Sup. 

>M  Appeadix* 


Section 

5S80.  What  liabilities  shall  constitute  a  lien. 

5381.  When  the  liability  arises  out  of  the  state. 

5382.  The  craft,  owner,  or  master  may  be  pro- 

ceeded against. 
5883,  Petition  against  the  craft  by  name. 
5884-  Summons   and    warrant    for   seizure   to  I 

issue. 
5SA5.  Expenses  to  be  advanced  before  seizure.    | 

5886.  Excess  of  money  advanced  to  be  repaid.    ' 

5887.  How   the   property   seized    may  be  dis- 

charged. 


Section  * 

5888.  If  action  be  commenced  without  caose, 

defendant  may  have  damages. 
5880.  Service  and  judgment. 
6890.  Notice  of  safe  by  officer. 

5891.  Owner  or  master  liable  for  balance  unpaid 

by  sale. 

5892.  Justices  have  jurisdiction  in  certain  f^asea 

5893.  Appeals  m:iy  be  taken   from  judgroeats 

of  justices. 
5884.  Disposition  of  property  after  appeal. 


Sr:c.  5880.     Any  steannboat,  or  other  water-craft,  navigating  the 
waters  within  or  bordering  upon  this  state,  shall  be  liable,  and  such 


fl  5880.  Article  :l,  Ncciion  2,  of  the  tonstituiion  of  the  United  Ptntcs.  provides  that  "The  judi- 
cial power  shall  extend  >  ■*  *  to  all  cases  of  admirnliy  and  maritime  jurisdiction;"  sec- 
tion 9  of  the  federal  judiciary  act  of  September  24,  178U,  which  is  now  section  5ti3of  the  revised 
statutes  of  the  United  Slates,  provides  that  **  I'he  district  courts  shall  have  jurisdiction  as  fol- 
lows: *  *  "  *  *■  *  *,*  *  ^  *  *  * 

**  Eighth  Of  all  civil  causes  of  admiralty  and  maritime  juri,sdiction  ;  saving  to  suitors  in  all 
cases  the  right  of  a  common  law  remedy,  where  the  common  law  is  competent  to  give  it; 
»  ^  *  *  ;'*  and  by  the  act  of  congress  of  February  *2fi,  18*5,  which  is  now  section  560  of 
the  revised  statutes^  it  is  provided  that  >:>  c  o  '•  In  causes  of  admiralty  and  maritime 
jurisdiction  relating  to  any  matter  of  contract  or  tort  arising  upon  or  concerning  any  vessel  of 
twenty  tons  burden  or  upward,  enrolled  and  licensed  for  the  coasting  trade,  and  at  the  time 
employed  in  the  business  of  commerce  and  navigation  between  places  in  diflPerent  states  and 
territories  upon  the  lakes,  and  navigable  waters  connecting  the  lakes,  the  trial  of  issues  of  fact 
shall  be  by  jury,  when  either  party  requires  it." 

In  October.  1K74,  the  supreme  court  of  the  United  Slates,  in  the  case  of  The  Lottawana,  2\ 
Wallace,  5.>S,  made  the  following  holdines: 

6.  It  is  settled  by  repeated  adjudications  of  this  court  that  material-men,  furnishing  repairs 
and  supplies  to  a  vessel  in  her  home  port,  do  not  acquire  thereby  any  lien  upon  the  vessel  by 
the  (general  maritime  law  as  received  in  the  United  States. 

K.  Jt  seems,  tiiat  congress,  under  the  power  to  regulate  commerce,  has  authority  to  establish 
a  lien  on  ves<;els  of  the  United  States  in  favor  of  material-men,  uniform  throughout  the  whole 
country. 

9.  In  particular  cases  in  which  congress  has  not  exercised  the  power  of  regulating  commerce, 
with  which  it  is  vested  by  the  constitution,  and  where  the  subject  does  not  in  its  nature  require 
tlie  excluMvc  exercise  of  that  power,  the  states,  until  congress  acts,  may  continue  to  legis- 
late. 

Id.  Hence,  Hens  granted  by  the  laws  of  a  state  in  favor  of  material-men  for  furnishini^  neces- 
saries to  a  vessel  in  her  home  port  in  said  slate  are  valid,  though  the  contract  to  furnish  tlie 
same  is  a  maritime  contract,  and  can  only  be  enforced  by  proceedings  in  rem  in  the  district  court 
of  the  United  States. 

The  decision  in  The  Lottawana  overrules  the  holding  in  the  Ohio  cases  of  Thcmpstn  v. 
Steamboat  J.  D.  Morton^  2  O.  S.  26,  Steatttbcat  Owen  v.  Johnson,  2  O.  S.  14?,  Keatingy.  Spink^ 
:t  O.  S.  !(>■>,  that  this  statute  is  not  repugnant  to  the  constitution  of  the  United  States  as  to 
maritime  contracts,  as  well  as  the  holding  in  Thompson  v.  The  J.  D.  Morton,  that  the  jurisdic- 
tion of  the  district  courts  of  the  United  States,  in  admiralty  cases  given  under  its  constitution 
and  laws,  is  not  exclusive,  but  concurrent  with  the  statutory  and  common  law  jurisdiction  of 
the  courts  of  the  state ;  and  it  is  certain,  that  as  to  contracts  which  are  strictly  maritime,  this 
case,  and  the  holding  in  •'  The  Edith"  94  U.  S,  518,  modify,  if  they  do  not  overrule,  other  of  the 
decisions  of  the  supreme  court  of  Ohio,  noted  below. 

Contracts  for  building  ships  and  vessels,  or  for  labor  done  or  material  furnished  in  their  con- 
struction,  are  not  maritime  contracts;  and  one  who  furnishes  material  for  the  construction  of  a 
vessel  han  a  lien  on  the  vessel,  and  such  lien  may  be  enforced  in  the  courts  of  this  state  in  the 
mode  prescribed  in  this  chapter.     Scow  M,  TuttU  v.  Btich,  23  O.  S.  565. 

A  lien  exists  under  the  maritime  law  for  supplies  furnished  to  a  vessel  in  the  port  of  a  state  in 
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liability  shall  be  a  Uen  thereon,  for  all  debts  contracted  on  account 
thereof  by  the  master,  owner,  steward,  consignee,  or  other  agent,  for 
materials,  supplies,  or  labor  in  the  building,  repairing,  furnishing,  or 
equipping  of  the  same,  or  for  insurance,  or  due  for  wharfage,  and  also 
for  damages  arising  out  of  any  contract  for  the  transportation  of  goods 
or  persons,  or  for  injuries  done  to  persons  or  property  by  such  craft, 
or  for  any  damage  or  injury  done  by  the  captain,  mate,  or  other  offi- 


vhtch  her  owner  docft  not  reside;  and  the  home  port  of  the  vessel  is  to  be  determined  by  the 
residence  oi  the  owner,  and  noc  uy  the  place  of  her  enrollment.     Dtnvrlly,  Cfiode,  20  O.  S.  390. 
A  suit  in  Ttm  against  the  vessel  to  enforce  such  a  Hen  can  not  be  maintained  in  axtate  court, 
the  exclusive  juriMliction  in  such  ca^e  being  vested  ip  the  courts  of  the  United  States.     lb. 

The  Ohio  river  being  a  navigable  water  of  the  United  Stales,  not  connected  with  the  lakes, 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction  arising 
thereon  is,  under  the  judiciary  act  of  1789,  vested  in  the  district  courts  of  the  United  States, 
uving  to  suitors,  however,  in  all  cases,  a  common  law  remedy,  where  the  common  law  is  com- 
petent to  give  it.  Steamer  Petrel  v.  Dumcnt^  28  O.  S.  602;  see  also  Steamboat  General  Buelly, 
Long.  18  O.  S.  521 ;  Hamilton  v.  MerHll,  37  O.  S.  682. 

Contracts  for  repairs  or  supplici^  fiirni&hed  to  a  boat  or  vessel  at  her  home  port  are  maritime 
contracts,  and,  therefore,  come  within  the.  admiralty  jurisdiction  of  the  United  States  district 
coaru;  but  contracts  for  boat  or  ship  building  are  not  maritime  contracts,  and,  therefore,  do  not 
£dl  within  that  jurisdiction.     Steamer  Petrel  v.  Duwonty  supra. 

The  test  of  admiralty  jurisdiction,  under    the  act  of  1789,  is  the  nature  of  the  claim  on  which 
the  suit  is  founded,  and  is  not  the  form  of  remedy  resorted  to;  and  when  the  claim  is  maritime,  - 
it  comes  within  thai  jurisdiction  exclusively,  excepting  only  the  right  of  suitors  to  pursue  com- 
aion  law  remedies,  or  what  is  equivalent  thereto,  in  other  courts,     lb. 

A  s'lit  im  rem  against  a  boat  or  watcrcraft,  tinder  this  chapter,  for  the  breach  of  a  maritime 
contract,  is  not  a  common  law  remedy,  within  the  meaning  of  the  saving  to  suitors  of  such 
remedies  by  the  act  of  1789,  /*;  Steamboat  General  Buell  v.  Lct:g,  supra:  nor  is  such  suit  on  a 
claim  for  repairs  or  supplies  to  a  boat  or  craft  navigating  the  Ohio  river  a  mere  proceeding  to 
enforce  a  lien,  but  it  is  also  a  civil  action  founded  on  a  contract ;  and  when  the  claim  is  a  maritime 
contract,  the  proceeding  in  rem  can  not  be  resorted  to  in  the  state  court,  for  upon  such  contract 
that  remedy  is,  by  the  constitution  and  laws  of  the  United  States,  vested  exclusively  in  the 
United  States  district  court.     Steamer  Petrel  v.  Dumont,  svpra. 

No  maritime  lien  arises  on  a  contract  for  repairs  or  supplies  furnished  to  a  boat  or  ves*icl  in  her 
Kome  port;  therefore  it  is  competent  for  the  states,  in  such  cases,  to  create  liens  therefor,  and 
to  provide  remedies  for  their  enforcement,  not  inconsistent  with  the  exclusive  jurisdiction  of  ih« 
admiralty  courts,     lb. 

The  lien  given  by  this  section  on  contracts  for  repairs  or  supplies  to  a  domestic  boat  or  cralt, 
***K^**1  '"^  inter-state  commerce  on  the  Ohio  river,  can  not  be  enforced  by  a  proceeding  in  rem 
a^nst  the  boat  or  crafi  in  the  state  court ;  for  that  proceeding,  in  such  cases,  is  within  the  exclu- 
sive jurisdiction  of  the  United  States  district  court,     lb.       ' 

A  contract  to  transport  a  passenger  from  Louisville  to  Cincinnati  by  steamboat  navigaiing  thft 
Ohk>  river  i«  a  maritime  contract,  and  for  its  breach  a  remedy^  can  not  be  had  by  suit  against  thft 
boat  under  this  chapter  ;  the  remedy  against  the  boat  alone  is  by  proceedings  in  rem  in  admi- 
ralty.    Steamboat  General  Buell  v.  Long,  IR  O.  S.  5*il. 

The  limitation  of  liability  to  twenty  tons  burden  and  upward  docs  not  apply  to  steamboats, 
bat  only  to"  other  watercraft."     Hamilton  v.   Stramboai  H.   B.  Hamilton,  1(>  O.  S.  42S. 

Where  the  remedy  \f»  pursued  against  the  craft  by  n.^me.  the  proceeding  is  in  revi^  and  no 
other  notice  need  be  given  than  that  arising  from  its  seizure.  Keatittg  v.  Spink,  ;>  O.  S.  105; 
Thompson  v.  Steamb^t  J.  D.  Morton,  i.  O.  S.  'H\. 

A  judgment  rendered  by  a  court  of  this  stale  in  a  proceeding  under  this  chapter,  will  not,  in 
a  collateral  suit,  be  held  void  for  want  of  jurisdiction,  when  it  does  not  clearly  appear  that  the 
judgment  was  rendered  on  a  maritime  cause  of  action.     Hatnilton  v.  Merrill.  '2.>  O   S.  11. 

The  sutuie  gives  no  lien  :  it  is  created  by  the  seizure,  and  if  the  cralt  is  successively  seized 
eo  several  claims,  the  claims  arc  to  be  satisfied  successively,  according  to  priority  of  seizure; 
and  a  private  sale  transfers  to  the  purchaser  the  property  in  the  same  state  in  which  it  was  held 
by  the  vender,  and  subject  to  the  s.ime  liabilities.   Jones  v.  Stea$uboat  Commerce,  14  O.  408. 

Uader  the  act  of  February  26, 1810,  one  who  has  built  and  delivered  a  boat  for  a  specified  price, 
can  not  proceed  against  it  in  the  possession  of  a  third  person  for  materials,  supplies,  and  labor 
expended  in  building  the  same.  Canal  Boat  Etna  v.  Treat,  ISO.  685;  Treat  v.  Canal  Boat 
Etna,  f6  O.  270;  but  under  that  act  sub-contractors  and  day  laborers,  employed  to  perform  work 
on  the  craft,  have  a  lien  which  they  may  assert  against  it  in  whosesoever  hands  it  may  be  found; 
and  it  is  immaterial  at  whose  instance  the  work  is  done,  if  the  person  employing  the  labor  had 
control  of  the  craft  or  some  part  of  it,  as  contractor  or  sub-contractor  for  building  it.  Webster 
V   Brig  Andes,  ISO.  187.      _^  ^      ^  .,,.i.j 

The  statute  extends  the  right  of  recovery  to  provisions  and  other  necessary  articles  furnished 
for  the  use  of  the  boat.  Canal  Boat  Huron  v.  Siwnwns,  11  O.  458;  but  not  for  supplies  furnished 
the  craft  outside  of  the  state,  Goodsilly.  Brig  St.  Louis,  16  O.  ITS;  nor  for  supplies,  material, 
bbor.  etc..  furnished  by  a  partnership,  a  member  of  which  owned  the  craft,  Thompson  v.  Steam- 
boat f  b.  Morton,  '1  O.  S.  26;  nor  for  materials  for  the  equipment  and  use  of  the  craft,  which 
the  roaster,  who  had  contracted  for  the  same,  had  refused  to  receive  when  ready  for  delivery. 
Sekooner  Mnskegan  v.  Moss,  7  O.  S.  377.  r,  .  ^, 

A  claim  for  a  seaman's  wages  may  be  enforced  under  this  chapter,  Lewis  v.  Sthooner  Clevt- 
land,  12  O,  M\  ',  and  so  of  a  contract  by  the  captain  to  carry  goods  and  collect  the  price  from 
iJieronsignee,  The  Argylev.  If'ortkington,  17  O.  460:  and  for  the  hireof  a  barge,  although  the  craft, 
after  the  hiring  and  Mfore  suit  brought,  was  sold  and  transferred  to  new  owner.  The  Monank 
T  Railway  Co.,  7  0S.  47S :  and  for  stationery  and  printing  for  the  boat,  but  not  for  advertis- 
ise  m  a  newspaper.  T/te  Monarch  v.  Railway  Co.,  supra  ;  but  the  craft  is  not  liable  upon  the 
breach  of  a  contract  for  the  future  carriage  of  goods,  between  the  owner  of  the  goods  and  the 
o»oerof  the  craft.  Canal  Boat  Montgomery  v.  Kent,  20  O.  54;  nor  for  a  breach  of  an  executory 
contract  for  the  iran*poration  of  goods,  where  the  goods  have  not  been  delivered  to  the  vessel. 
Devitt  V.  The  St.  I^t^remre,  H  O.  S.  325.  . 

•  Money  loaned  to  the  owner  or  master  of  the  craft,  for  paying  for  materials,  supplies,  or  labor 
m  the  building  or   repairing  of  the  craft,  can  not  be  recovered  under  this  chapter.     MiGuire  v. 
Carnal  Boat  Kentucky,  Z^Oe^l;  Dewittv.  The  St.  Lawrence, 'i  O.  ^.  iy26. 
This  statute  applie*  <*>  special  contracts  for  transportation  of  goods,  in  part  on  board  a  stean»- 
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Petition  ag: 

the  craft  by  name 

8.48.98. 


warrant  for  seu 
vre  to  iuue. 


ii.*s.a$. 


advanced  before 
seiaure. 


8.*C.£Se-7. 


cer  thereof,  or  by  any  person  under  the  order  or  sanction  of  either 

of  them,  to  any  person  who  is  a  passenger  or  hand  on  such  steamboat 
8.  *  c  ttt.        or  other  watercraft,  at  the  time  of  the  infliction  of  such  damage  or 

injury.  .  \April  19,  1881:   78  v.  228.J 
When  the  liability     Sec.  5881.     If  a  liability,  as  provided  in  the  last  section,  arise  beyond 
siTi"  ""*  "^  '*'*    '^^  jurisdiction  of  this  state,  a  lien  therefor  shall  attach,  and  may  be 
s.*c  2SS.  enforced  as  provided  in  this  chapter,  except  against  purchasers  wi^out 

notice.     [46  v.  78,  §1.] 
The  craft  owner,       Sec.  5882.     A  person  having  a  demand,  as  provided  in  section 
prowedVd'"*''  "^  fifty-f'S^'^  hundred  and  eighty,  may  j)roceed  against  the  owner  of  the  craft, 
against.  or  the  master  wlio  contracted  ih<i  debt,  or  against  the  craft  itself.     [38  v. 

34.  §  2.1      •  See  Sup. 

Petition  against  Sec.  5883.  Such  pcrson  may  file  a  i)etiiion  as  in  a  civil  action,  in 
the  court  ot  common  pleas  of  the  proper  county,  agamst  the  craft  by 
name,  or,  if  it  does  not  have  a  name,  by  a  pertinent  and  substantial 
description  of  the  same.     [6i  v.  18,  ^  3.] 

Sec.  5884.  On  the  filing  of  the  ])etition  the  clerk  shall  issue  a 
Sommonsand  summoHS,  as  \xi.  Other  cases,  with  a  warrant  returnable  as  other  writs, 
directing  the  sheriff  to  seize  the  craft,  or  such  part  of  her  apparel  or 
furniture  as  may  be  necessary  to  satisfy  the  demand,  and  to  detain  the 
same  until  discharged  by  due  course  of  law ;  and  the  officer  who  exe- 
cutes the  writ  shall  return  it,  with  an  inventory  of  the  effects  seized  and 
held  under  it.  [61  v.  18,  §  4.] 
Ejpenses  to  be  Sec.  5885.     The  officer  holding  the  warrant  may  require  the  plaintiff 

-J        J   .,-..-    ^^  deposit  with  him  such  sum  of  money  as  he  deems  reasonable  and 
necessary  to  defray  all  necessary  expenses  in  taking  charge  of.  detain- 
ing, and  securing  the  projierty;  but  in  no  case  shall  the  officer  pay  to 
any  person  employed  by  him  for  such  purpose  more  than  two  dollars 
per  day  for  the  time  actually  employed.     [41  v   51,  §§  i,  2.] 
fttcess  of  money        Sec.  5886.     The  officcr  shall  return  an  account  of  the  expenses 
tepoid!*'*"''"      incurred  by  him  under  the  last  section:  and  if  the  amount  deposited 
with  him  be  greater  than  the  sum  by  him  expended,  he  shall  pay  the 
balance  in  his  hands  to  the  plaintiff,  and  if  it  be  less  than  that  sum,  the 
8.  AC.  257.  plaintiff  shall  forthwith  pay  him  the  balance.     [41  v.  51   4?  3.] 

How  the  property      Sec.  5887.     The  Owner,  master.  Steward,  Consignee,  Of  Other  agent 
Sarged.'"  *"  """^  of  such  Craft,  may  discharge  the  property  seized  by  delivering  t(;  the 

boat  and  in  part  by  other  means,  to  a  place  beyond  its  line  of  navigation,  as  well  as  to  contracts 
for  trail-^porntion  wholly  on  board  Ihc  Meambuat  to  pkicc^on  us  line  of  uavigalioii,  ///*•  /v-sj'.// 
V.   Thorn fisnn,  10  O.  S.  9K. 

A  mortKagce  of  a  craft  has  not  a  lien  preferable  lo  the  claims  of  creditors,  especially  if  the 
craft  is  running  for  the  joint  interest  of  owners  and  mortgagee,  Kellogg  v.  Brfunan.  14  O.  72 ; 
and  a  mortgage  does  not  withdraw  a  craft  from  the  operation  of  the  provisions  of  this  chapter, 
and  in  the  distribution  of  the  proceeds  of  a  judicial  sale  of  the  craft,  the  mortgage  must  be 
postponed  to  the  judgments  against  the  craft.     Pro7-cst  v.  WiUox,  17  O.  ;159. 

A  purchaser  of  a  craft  at  private  sale,  with  notice  of  a  debt  created  on  account  of  the  craft  by 
the  originul  owners,  lakes  it  subject  to  such  debt,  Tht  lyavtrly  v.  Cleitients,  14  O.  28;  but 
a  judicial  sale  of  the  craft  under  this  chapter  vests  in  the  purchaser  the  title,  divested  of  the 
liability  to  be  again  proceeded  against  for  a  claim  existing  at  the  date  of  the  sale.  Jonts  v.  Tkt 
Commerce,  14  O.  408. 

For  cases  against  the  craft  by  name,  for  damages  for  acts  of  violence  committed  by  officers  of 
the  craft,  see  Thf  (hampha  i.JaJitseti,  IfiO.  HI ;  The  Oliic  v  Stutil,  1«  <).  S.  .'82;  The  Oceatt 
v.  Marshall,  11  O.  S.  STU;   The  Messenger  v.  Pressler,  13  O.  S  2.Vr 

Neither  the  owner  of  a  watercraft  nor  his  wife  is  entitled  to  >clci  i  and  hold  the  craft,  its 
apparel  or  furniture,  exempt  from  executions  against  it.    Johnson  v.  Ward,  27  O.  S.  517. 

\  .V^T.  This  undertaking  takes  the  place  of  the  craft,  and  a  subsequently  acquired  title  or 
lien  is  superior  to  the  lien  of  the  judgment  in  the  action  in  which  the  craft  was  seized,  Etuins 
V.  Ingersoll,  15  O.  S.  292;  but  as  against  subsequent  seizures  upon  claims  existing  at  the  time  of 
the  first  seizure,  the  officer  retains  a  lien  for  the  benefit  of  the  plaintiff*  and  sureties  in  the  under- 
taking, and  a  right  lo  reclaim  the  craft  that  it  may  be  forthcoming  to  answer  the  judgment  in 
the  action  in  which  the  first  seizure  was  made.     Rxtymond  v.   Whitney,  5  ().  S.  201. 

A  seizure  and  discharge  under  this  section  does  not  impair  the  capacity  of  the  craft  to  incur 
liabilities  in  this  section  described,  or  those  arising  under  the  admiralty  laws  of  the  United 
States,in  the  course  of  her  employment  by  the  owner  aftersuch  discharge;  and  upon  such  liabili- 
ties, while  so  at  large,  she  may  be  .seized  and  sold  by  any  other  court  of  competent  jurisdictio  ^ 
and  a  seizure  and  sale  in  a  court  of  admiralty  upon  a  liability  afterwards  incurred  vests  'n  th« 
purchaser  a  title  superior  to  that  acc^uired  by  the  subsequent  levy  of  process  upon  a  judgmaa^ 
in  the  action  in  which  she  was  first  seized.     Vanvalkenburg  v.  Kingsbury,  14  O.  S.  35S. 

And  see  Hamilton  v.   Merrill.  87  O.  S.  082. 
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officer  who  made,  the  seizure  an  undertaking,  with  two  sufPriont  sure- 
ties, resident  of  the  county,  payable  to  the  plaintiff,  in  double  the 
amount  of  his  demands  as  stated  in  the  petition,  conditioned  that  the 
property  shall  be  forthcoming  to  answer  the  judgment  under  the  seiz-  „  .  ^  , 

ure.     [38  V.  34,  §5]  *•**'•*"• 

Sec.  5888.     If  an  action  be  commenced  under  this  chapter  without  if  action  be  com- 
rcasonable  or  probable  cause,  the  person  commencing  such  action  shall  «uM!d=*«da"'nt 
be  liable  to  make  compensation  to  the  defendant  for  all  damage  by  him  y*^,''*'' 
sustained  by  reason  of  the  same;  the  defendant,  if  appearing  and   *""'"" 
defending,  and  damaged  as  aforesaid,  shall  set  forth  in  his  answer,  or 
in  a  written  statement,  if  the  cause  be  pending  before  a  justice  of  the 
peace,  that  such  action  was  commenced  without  reasonable  or  probable 
cause,  to  the  damage  of  the  defendant;  and  if,  on  the  trial,  it  be  found 
that  such  action  was  commenced  without  reasonable  or  probable  cause, 
the  damage  sustained  by  the  defendant  shall  be  assessed,  and  for  the  *"  *  "*  "*• 
amount  so  assessed  judgment  shall  be  rendered  and  execution  issued  as 
m  other  cases.     [38  v.  34,  §  8.1 

Sec.  5889.     The  return  of  the  warrant  showing  a  seizure  of  proi>  Senice  and  judg. 
erty  shall  be  equivalent  to  service ;  if  the  judgment  be  for  the  plaintiff,  ""*"'• 
the  |)roi>erty  held  may  be  sold  on  the  order  of  the  court,  and  the  sur- 
plus money  shall  be  returned  to  the  owner,  master,  or  agent  on  demand ; 
and  if  the  judgment  be  against  the  plaintiff,  the  property  seized  shall  be 
restored,  and  judgment  for  costs  entered  against  him,  upon  which  exe-  '•**'•*"'• 
cution  may  issue  as  in  other  cases.     [38  v.  34,  §  6.] 

Skc.  6890.     The  officer  holding  a  writ  for  the  sale  of  any  craft,  her  Notice  of «!«  by 
ap|>arel  or  furniture,  shall,  before  he  proceeds  to  sell  the  same,  cause  "*"'• 
public  notice  to  be  given  of  the  time  and  place  of  sale,  for  at  least  ten 
days  previous  thereto,  by  advertisement  in  a  newspaper  published  in  the 
county,  or  if  no  newspaper  is  published  therein,  then  in  a  newspaper  of 
general  circulation  in  the  county,  and  by  advertisements  posted  in  at 
least  five  public  places  in  the  county ;  and  such  sale  shal!  be  conducted 
in  all  other  respects,  and  the  court  shall  have  the  same  power  thereover,  s.*c.«6;. 
as  sales  upon  execution.     [49  v.  loi.j 

Sec.  5891.     If  the  proceeds  of  the  sale  do  not  satisfy  the  judgment',  owner  or  matter 
the  owner  of  the  craft,  or  master  who  contracted  the  debt,  or  incurred  |,'"'''°J°^ ""«??" 
the  liability,  shall  be  liable  in  a  civil  action  for  the  balance.     [38  v. 
34,  §6.1  ''•*''-^'- 

Sec.  5892.    Justices  of  the  peace  within  their  respective  counties  justices  have 
shall  have  jurisdiction  under  this  chapter  when  the  amount  claimed  ci'rtafn'cases'" 
does  not  exceed  three  hundred  dollars,  and  shall  proceed  as  near  as 
may  be  according  to  the  rules  prescribed  herein  for  other  courts ;  but 
the  bill  of  particulars  of  the  plaintiff  shall  be  verified  by  his  affidavit. 
[72  v.  167,  {5  7.] 

Sec.  5893.     Parties  to  any  such  action  before  a  justice  of  the  peace  Appeal,  may  be 
shall  have  the  same  right  of  appeal  as  in  other  rases ;  and  if  the  judg-  ment"o'f°!rsticer 
ment  be  against  the  craft  by  name  or  description,  the  owner,  master, 
steward,  consignee,  or  other  agent,  may  appeal  therefrom  by    entering 
into  bond  as  in  other  cases.     [38  v.  34,  §  lo.l  **•  *  '•  **"• 

Sec.  5894.     If  the  plaintiff  appeal,  and  perfect   the  appeal,  the  oispoitionof 
officer  who  seized  the  property  shall  retain  the  same,  unless  it  be  dis-  JppP^"''  '''^'•' 
charged  as  provided  in  section  Jifty-eig/it  hundred  and  eig/ity-scvcn  ;  if 
the  defendant   appeal,  and  the   appeal   be   perfected,  the  officer,  on 
receiving  the  certificate  of  the  justice  of  that  fact,  shall  restore  the  prop- 
"»}••     [38  V.  34,  §  10.] 


S.  A  C.  SU. 


}  5892.  In  an  action  of  trespass  af^ainst  a  boat  for  injuries  caused  by  a  collision,  the  plaintilT 
iliMt  restricted  in  the  recovery  of  damages  to  the  amount  named  in  his  bill  of  particulars  and 
aiUavit.     rkt  Clipfer  v.  Logan,  18  O.  873. 
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CHAPTER  19. 


WRECKMASTERS. 


Appointment, 
term  of  office, 
bond,  etc 


Section 

{^895.  Appointment,  term  of  office,  bond.  etc. 

,'589$.  Counties  may  be  divided  into  districts, 
etc. 

.5A97.  Duties  and  compensation  of  wreck- 
masters  and  assistants. 

.'idOS.  Arbitration  of  disagreement  as  to  com* 
pensation ;  appeal. 

5899.  Wno  ineligil7le  to  adjust  compensation. 

.VJOI).   Proceedings  after  appeal. 

5901.  When  wreckmasters  not  to  sell  vessel  or 

cargo 

5902.  Property    to    be    inventoried    before    re- 

moval, etc. 
.^iOiW.  Penalties  for  unlawful  interference  with 

stranded  vessel,  etc. 
.'>904.  Reebvery  against  person  in  possession  of 

property  stolen,  etc. 


Skctioh 

5M5.  Proceedings    when    stranded    vessel   or 


or  property  to  be  sold. 


property  unclaimed 
6906.  When  sucn  vessel 


8.  A  C.  1«S8. 
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tricts, etc. 

8.  *  C.  1088. 


Duties  and  com- 
pensation of 
wreckmasters 
and  assistants. 


B.  A  C.  iaS9. 


Arbitration  of  Sis- 
agreement  as  to 
compensation ; 
appeal. 


5907.  Disposition  of  money  received  on  such 
.   sale. 

5908.  Persons  finding  stranded  property  to  give 

notice. 

5909.  Penalty   for   concealment,  etc.,   of  such 

property. 

5910.  Liability     for    stealing    or     embesatioe 

stranded  property. 

,5911.  Abuse  of  trust  by  wreck-master. 

5912.  Penalty    for    refusal    to    assist    wreck- 
master. 


Sec.  5895.  The  court  of  common  pleas  of  each  county  in  this 
state  which  borders  on  Lake  Erie,  or  on  any  bay,  inlet,  sound,  or 
navigable  river,  or  through  or  into  which  vessels  licensed  by  the 
United  States  government  pass  in  the  navigation  of  a  river,  shall 
appoint  at  least  one  discreet  and  fit  person  to  be  commissioner  of  wrecks 
for  such  county,  for  a  term  of  not  less  than  one  year  nor  more  than 
five  years,  who  shall  enter  into  bond  to  the  state  of  Ohio,  with  not  less  than 
two  good  and  sufficient  sureties,  to  be  approved  by  the  court,  in  a  sum 
not  less  than  five  thousand  nor  more  than  twenty  thousand  dollars,  for 
the  faithful  discharge  of  the  duties  "of  his  office,  which  bond,  with  his 
oath  of  office  indorsed  thereon,  shall  be  deposited  in  the  office  of  the 
secretary  of  state ;  and  the  clerk  of  the  court  shall  give  to  each  person 
so  appointed  a  certificate  of  his  appointment,  under  the  seal  of  the 
court.     [37  V.  17,  ^5  1.] 

Sec.  5896.  Said  courts  may,  from  time  to  time,  lay  off  two  or 
more  districts  in  their  respective  counties,  alter  the  same  at  discretion, 
and  appoint  a  commissioner  in  each,  who  shall  have  the  sole  authority 
of  commissioner  of  wrecks  in  the  district  to  which  he  is  appointed. 
[37  V.  17,  §  2.] 

Sec.  5897.  Any  such  commissioner  shall,  on  application  made  to 
him  by  or  in  behalf  of  any  owner,  supercargo,  master,  or  other  person 
having  charge  of  any  ship  or  other  vessel,  or  cargo,  which  is  stranded, 
or  in  danger  of  being  stranded,  or  in  distress,  on  or  near  the  shore  of 
his  county  or  district,  call  to  his  assistance  and  employ  as  many  men  as 
shall  be  agreed  upon  between  him  and  the  person  having  lawful  charge 
of  the  vessel  or  cargo  to  be  useful  and  necessary  to  assist  in  preserving 
the  same;  the  men  so  employed  shall  be  under  the  direction  of  the 
person  having  such  charge;  the  commissioner,  and  all  others  who,  at 
the  request  or  with  the  approbation  of  such  person  in  charge,  assist  in 
preserving  the  vessel  or  cargo,  shall  be  paid  a  reasonable  compensa- 
tion for  their  labor  and  trouble,  and  in  default  thereof  the  vessel  or 
cargo,  as  the  case  may  be,  shall  remain  in  custody  of  the  commissioner 
until  all  reasonable  charges  are  paid,  or  security  for  their  payment  given 
to  the  satisfaction  of  the  claimants.     [37  v.  17,  §  3.] 

Sec.  5898.  In  9ase  the  parties  disagree  as  to  the  amount  of  such 
compensation,  the  person  having  the  lawful  charge  of  the  vessel  or 
cargo,  and  the  commissioner,  may  each  choose  one  indifferent  person, 
who  is  a  freeholder,  to  ascertain  and  adjust  the  compensation ;  if  they 
cannot  agree,  they  shall  appoint  another  like  person  to  assist  them  in  the 
adjustment;  and  the   decision    of  such   persons,  or  any  two  of  thero, 
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tion. 


shall  be  binding  on  all  the  parties,  unless  the  commissioner,  or  the  person 
having  the  lawful  charge  of  the  vessel  or  cargo,  or  a  person  having  an 
interest  therein,  appeal,  within  fifteen  days,  to  the  court  of  common 
pleas  of  the  county  wherein  the  vessel  or  cargo  was  saved,  or  the  ser- 
vices were  rendered,  which  court  shall,  in  case  of  appeal,  at  the  next 
term  thereof,  in  a  summary  manner,  hear  and  determine  the  same,  and 
render  judgment  thereon.     [37  V.  17,^3.]  s-aciobd. 

Sec.  6899.     No  person  who  is  related  within  the  third  degree,  who  mciiuibie  to 
according  to.  the  rules  of  common  law,  to  any  person  claiming  com-  "Jj""'  cumpcnsa- 
pensation  for  saving,  or  assisting  to  save,  a  vessel  or  cargo,  nor  any  per-  """ 
son  who  has  received  compensation  for  like  service  within  three  years 
next  preceding,  shall  be  considered  as  indifferent  between  the  parties, 
or  eligible  to  adjust  such  claim.     [37  v.  17,  §  14.]  s.  *(;.  i64i. 

Sec.  6900.     In  case  of  appeal  the  person  legally  entitled  to  the  care  proceedings  after 
and  charge  of  the  vessel  or  cargo  may  pay  to  the  commissioner  the  sum  »ppeai. 
awarded  by  the  freeholders,  and  in  the  event  of  such  payment  the  com- 
missioner shall  restore  the  vessel  or  cargo  to  such  person ;  but  such  pay- 
ment shall  not  prejudice  the  rights  or  interests  of  the  owner  of  the  vessel 
or  cargo  on  the  appeal;  if  the  sum  awarded  by  the  freeholders  be  less- 
ened by  the  judgment  on  ajjpeal,  the  commissioner  shall  restore  to  the 
person  entitled  thereto  the  difference  between  the  award  and  the  judg- 
ment; and  if  the  judgment  increase  the  award,  the  owner  of  the  ves.sel  or  „ 
cargo  shall  be  answerable  for  such  increase,  and  judgment  shall  be 
rendered  by  the  court  against  him  therefor.     [37  v.  17,  §  4.] 

Sec.  5901.     A    commissioner  shall   not  take    upon    himself    any  when  wrcck- 
(jower  or  authority  to  sell,  or  in  any  way  dispose  of,  a  vessel  or  cargo,  «Ts'Ji'or"carg°o^'" 
or  any  part  of  either,  when  there  is  either  master,  owner,  supercargo, 
consignee,  insurer,  or  agent  present ;  but  in  all  things  he  shall  render  **•**''  '**"• 
to  such  persons  such  assistance  as  they  require.     [37  v.  17,  {5  5.] 

Sec.  5902.     A  commissioner  shall  not  remove  any  goods  or  other  property  10  be  in- 
])roperty  which  he  assists  in  saving  until  he  makes  a  true  and  perfect  *""'°J^^''^'j^^'^°" 
inventory  thereof,  which  shall  describe  the  marks  and  numbers  of  the 
respective  packages  or  casks,  the  kind  of  goods  they  contain,  when  it 
can  be  ascertained  without  injury  to  the  goods,  or  unnecessarily  break- 
ing the  packages,  and  the  quantity,  as  near  as  practicable ;  and  he  shall 
affix  his  certificate  to  the  inventory,  and  carefully  transcribe  the  same 
in  a  book  to  be  kept  by  him  for  that  purpftse,  which  book  shall  be  sub- 
ject to  the  inspection  of  all  persons  interested  in  the  pro])erty,  and  shall 
also  be  laid  before  the  court  by  which  the  commissioner  was  appointed, 
at  the  expiration  of  his  commission,  and  at  such  other  times  as  the  ' "      '     "' 
court  may  order  or  direct,  for  inspection.     [37  v.  17,  §  6.] 

Sec.  5903.     A  person,  other  than  those  em|)loyed  by  a  commis-  penalties  for  .m- 
sioner,  who  enters,  or  endeavors  to  enter,  on  board  of  a  vessel  stranded  Ifn^e'^.j")''"'^'"'' 
or  in  distress,  without  leave  of  the  master,  owner,  or  other  person  hav-  stranded  vessel, 
ing  the  care  or  charge  thereof,  or  without  lawful  right  to  do  so,  or  who  ''■"' 
molests  such  master,  owner,  or  other  person  in  saving  such  vessel  or 
its  cargo,  or  willfully  defaces  the  marks  on   goods  belonging  to  such 
cargo  before  they  are  inventoried  by  the  commissioner,  or  other  person 
concerned  in   their  care  and    preservation,  shall   forfeit  and  pay  the 
sum  of  one  hundred  dollars,  to  be  recovered  by  civil  action,  with  costs, 
in  any  court  having  cognizance  thereof,  in  the  name,  and  to  the  use 
and  benefit,  of  the  owner  of  the  vessel  or  goods,  as  the  case  may  be.  "'  *  ""  "'**'■ 
[37  V.  17,  4^  7-1 

Sec.  6904.     If  property  which  has  been  stolen,  or  unlawfully  car-  Recovery  ncainst 
ried  away,  from  a  vessel  stranded  or  in   distress,  be  found  upon  or  in  J'"5'on''o'f'p'rop 
possession  of  any  person,  such  person  shall,  on  demand,  deliver  the  crty  stolen,  etc. 
property  to  the  commissioner,  or  to  the  owner,  supercargo,  master,  or 
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such  other  person  as  may  be  authorized  to  receive  it,  and  shall  also  be 
«.  *  C  IMO  ''able  to  the  owner  in  double  the  value  of  the  property  so  found,  with 
costs,  to  be  sued  for  and  recovered  in  any  court  having  cognizance 
thereof  [37  v.  17,  §  7.] 
Proceedingiwhen  Sec.  5905.  If  a  vesscI  Or  cargD  be  cast  on  shore  within  the  limits 
p'"p«tyu""'°'  of  any  county  designated  msccUon  fifty-tight  hundred  and  ninety-five,  and 
claimed.  no  master,  owner,  supercargo,  consignee,  insurer,  or  agent  be  present 

to  claim  the  same  when  found,  the  commissioner  of  the  proper  district, 
or,  in  case  of  his  absence  or  disability,  a  commissioner  of  any  district 
of  the  county,  shall  take  possession  thereof,  make  and  transcribe  an 
inventory  of  the  same  as  provided  in  aeciion  fifty-nine  hundred  and  two, 
and  cause  a  true  description  of  the  goods,  with  their  marks,  numbers, 
and  kinds,  so  far  as  can  be  ascertained,  and  a  description  of  the  vessel 
in  which  they  were  found,  as  fully  as  can  be  conveniently  done,  to  be 
advertised  in  at  least  one  public  newspaper  published  in  the  state,  for 
the  period  of  four  weeks;  and  if  the  value  of  the  goods  exceeds  five 
8.  AC.  1640  hundred  dollars,  the  advertisement  shall  be  made  in  one  of  the  public 

newspapers  in  each  of  the  cities  of  Cleveland  and  Columbus  for  the 
same  length  of  time.     [37  v.  17,  §  8.] 
When  such  vtHci      Sec.  5906.     If   such    vessel,    or    any    of    the    property,  remains 
OT  groperty  to  be   unclaimed  at  the  expiration  of  one  year  from  the  completion  of  the 
advertisement,  the  commissioner  shall  advertise  the  same  for  sale,  by 
posters  put  up  in  two  or  more  public  places,  and  also  in  some  news- 
paper of  general  circulation  in  the  county  wherein  the  same  was  found, 
not  less  than  ten  nor  more  than  tweniy  days,  and  thereafter  proceed  to 
sell  the  same  at  public  vendue  for  the  best  ])rire  that  can  be  obtained; 
but  if  any  of  the  properly  is  perishable,  it  may  be  sold  after  an  adver- 
tisement of  not  less  than  five  days,  by  posters  put  up  in  two  or  more 
public  places  in  the  county ;  and  after  deducting  all  reasonable  charges 
and  expenses,  and  the  compensation  for  his  own  labor  and  trouble,  to  be 
ascertained  and  allowed  by  a  judge  of  the  court  of  common  pleas  of 
a,  AC. IMS.         the  county,  the  residue  of  the   money  arising  from  the  sale,  together 
with  an  account  of  sales,  shall  be  transmitted  ijy  the  commissioner  to 
the  treasurer  of  this  state.     [37  v.  17,  §8  8,  12.] 
Diipoiition  of  Sec.  5907.     The  treasurer  of  state  shall  file  the  account  of  sales  in 

TOMch  Mite*""  ^^^  office,  and  keep  an  account  of  money  so  received  for  the  benefit  of 
the  owner  in  case  he  claim  the  same,  which  may  be  done  by  jiroving 
his  property  to  the  satisfaction  of  the  commissioner  who  sold  it,  together 
with  two  justices  of  the  peace  of  the  county,  who  are  hereby  authorized 
to  investigate  the  case,  and  hear  proof  therein ;  if  tlie  justness  of  the 
claim  be  established  to  the  satisfaction  of  the  commissioner  and  justices, 
they  shall  certify  the  fact,  under  their  hands,  to  the  treasurer  of  state, 
who  shall  file  the  certificate  in  his  office,  and  pay  to  the  claimant  the 
amount  of  money  in  his  hands  as  the  proceeds  of  the  sale  of  the  prop- 
erty on  which  his  claim  is  based;  and  if,  at  the  expiration  of  two  years 
from  the  completion  of  the  advertisement,  the  money  so  deposited,  or 
any  portion  thereof,  remains  in  the  state  treasury,  it  shall  be  for  the  use 
of  the  state.  [37  v.  17,  §  8.] 
Person  finding  Sec.  5908.     When   a  pcrson  finds    any  stranded   or  shipwrct  ked 

t^gWe'noiice."^'''  property,  above  the  value  of  twenty  dollars,  within  the  limits  of  any 
county  designated  in  section  fifty-eight  hundred  and  ninety-fire,  wc\A  no 
owner  appears  to  claim  the  same,  he  shall  forthwith  give  information  to 
the  nearest  commissioner  of  the  county,  or  if  the  county  is  divided  into 
8.  A  c.  1641.  districts,  then  to  the  commissioner  of  the  district  in  which  the  property 
is  found,  for  which  he  shall  be  allowed  all  reasonable  charges  and 
expenses,  to  be  a.scertained  by  the  commissioner,  and  paid  out  of  the 
proceeds  of  the  sale  of  the  property.      [37  v.  17,  §  9;  43  v.  54,  §  i.] 
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Sec.  5909.     A  person  who  finds  stranded  or  shipwrecked  property,  i-enaity  for  con- 
and  conceals  the  same,  or  converts  it  to  his  own  use,  or  fails  to  give  ^„"[,"p"op*"y' °*^ 
information  to  the  commissioner  within  four  days,  shall  pay  to  the  com- 
missioner double  the  value  of  the  property,  to  be  recovered,  with  costs, 
by  the  commissioner,  in  a  civil  action,  in  his  own  name,  in  any  court 
having  cognizance  thereof,  for   the  use   of  the  state,  out  of  which  the 
commissioner  shall  pay  to  the  owner  thereof  all  the  damages  he  sus-  "•  *  ^-  *•*'• 
tains    by  rea.son  of  the  concealment,  conversion,  or   failure  to  give  g  *(■.  nig. 
information,  in  case  he  appear  and  prove  his  property  within  one  year 
from  the  time  the  judgment  of  recovery  is  rendered.     [37  v.  17,  §  9; 

43  V.  54,  S  I.] 

Sec.  5910.     A  person  who  steals  or  embezzles  stranded  or  ship-  i.iabiiuy  for  steal- 
wrecked  property,  or,  knowing  it  to  be  stolen  or  embezzled,  conceals  «randed"pro"''"* 
it,  shall  forfeit  and  pay  to  the  owner  or  commissioner,  whichsoever  first  "ty- 
sues  for  the  same,  double  the  value  -of  the  property,  to  be  recovered  in  g.  j|(.,  ^42, 
any  court  having  cognizance  thereof,  and  shall,  moreover,  be  liable  to  • 
criminal    prosecution   as  for    other    like    offenses.     [37  v.    17,  §  io;8.*C'1M*- 

43  V.  54,  55  2  ] 

Sec.  5911.     ^  commissioner  who  abuses  the  trust  reposed  in  him.  Abuse  of  trust  by 
by  fraud,  connivance,  or  willful  neglect,  shall,  on  conviction  thereof,  »'«<:•">■>"'"• 
forfeit  and  pay  double  damages  to  the   party  aggrieved  thereby,  to  be 
recovered,  with  costs,  by  civil  action,  in  any  court  having  cognizance 
thereof,  and  shall  forfeit  his  office,  and  be  ineligible  to  another  appoint-  **•  *  f  •  '•**• 
mem  thereto.     [37  v.  17,  §  11.] 

Sec.  5912.     A  person  who  refuses  or  neglects,  on  demand,  to  give  fj^^fJ^J^^ 
the  assistance  provided   for  by  section  fifty-eight  hundred  and  ninety-  wrMkma^r. 
itven,  in  saving  a  vessel  or  cargo,  shall  forfeit  and  pay  the  sum  of  five 
dollars,  to  be  recovered,  with  costs,  by  the  commissioner  of  the  county 
or  district  wherein  the  offense  is  committed,  in  a  civil  action,  before 
any  justice  of  the  peace  of  the  county,  to  and  for  the  use,  of  the  state.  '*••''•     *• 
[37  V.  17,  §11-] 


Digitized  by 


QiOo^z 


TU,IL 


1470 

WILLS, 


«.L 


TITLE   II.  Procedure  in  Probate  Court, 

CHAPTER  1.  Wills. 

CHAPTER  2.  Executors  and  Administrators. 

CHAPTER  3.  Guardians  and  Trustees, 

CHAPTER  4.  Insolvent  Debtors. 

CHAPTER  5.  Marriages. 

CHAPTER  6.  Statistics  of  Births  and  Deaths. 

CHAPTER  7.  General  Provisions. 

CHAPTER  8.  Appropriation  of  Pkopiertv. 

CHAPTER  9.  Criminal. 


CHAPTER  1. 

WILLS. 


Sbction 

9913.  Definitions  of  terms  in  thU  title. 

A91-1.  Who  mny  make  a  will. 

A919.  A  bequest  or  devise  to  charitable  pur- 
poses, if  any  issue  of  testator  living, 
void,  unless  made  one  year  before  his 
death. 

5916.  How  will  made.  \ 

0917.  May  be  deposited  with  probate  judge  ; 
notice  of  probate. 

5918.  Must  he  inclosed  and  Indorsed  when  so 
deposited,  etc. 

591'J.  To  whom  it  maybe  delivered. 

5920.  When  to  be  opened. 

5921.  Who  may  enforce  production  of  will. 

5922.  Into  what  counties    such    process  may 

issue. 
592:t.  Liability  of  officer  serving  same. 

5924.  Responsibility  of  person  refusing  to  pro- 

duce wilt. 

5925.  Effect  of  witness  being  devisee  or  legatee. 

5926.  Examination  of  witnesses  to  will. 

5927-  How  will  proved  rf  witnesses  unknown  or 
incompetent,  or  their-  testimony  can 
not  be  had. 

5928.  When  court  may  issue  a  commission  to 

take  their  testimony. 

5929.  Admission  of  will  to  probate. 
6930,   Kiliny:  and  record. 

5931.  Certified  copy  of  will,  etc.,  evidence. 

5932.  To  be  recorded   in   each  county  where 

real  estate  ^tuate. 

6933  Contest  of  will  must  be  made  within  two 
years,  except,  etc, 

1034  A  ppeal  from  refusal  to  admit  will  to  pro- 
bate. 


Section 

5935.  How  appeal  perfected. 

5936.  Duty  of  judge  on  notice  of  contest;  what 

papers  to  be  sent  to  common  pleas,  and 
what  returned  to  probate  court. 

5937.  Will  executed  in  other  state  admitted  to 

record  here,  and  its  effect. 

5938.  And  in  another  country. 

5939.  Proceedings  to  admit  will  to  record  which 

has  been  probated  without  the  state. 

5940.  Admission    and    effect    of  admission    to 
■  record. 

I  5941.  Powers  of  executor  under  will  made  out 
.  of  the  state  and  ko  admitted  to  record. 

I  5942.  Will  not  admitted  to  probate  or  record 
l'  void. 

f  5943.  Effect  of  devisee  withholding   will  from 
I  probate  for  three  years. 


SPOt,IATED    WlLL^. 


'  5944.  Wills  lost  or  destroyed  may  be  admitted 
;  to  probate. 

5945.  Notice  of  application  therefor. 

5946.  Testimony,  what  and  how  taken. 

I  5947.  How  lost  or  spoliated  wills  probated. 
I  5948.  Effect  of  will  so  established. 

New    Record  ok    Probate  When    Record 

OF  Will  Destrovbo. 

I 

,  5949.  When  record  of  will  destroyed,  authenti* 
cnted  copy  of  the  will  and  probate  may 
be  admitted  to  record. 
5950.  Or  original  will  may  again  be  admitted  t» 

'  probate. 
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Section  I 

5961.  Or  an    authenticated    copy  of   the   will  | 

alone  may  be  iidmitted  to  record. 
5032.  Notice  that  copy    has  been   admitted  to 
record    to    be    published,    contest    of 
ujne,  and  eflccl  if  not  set  a&ide. 

Rrv<»cation. 
How  will  expressly  revoked. 
What  shall  not  l>e  deemed  a  revocation ; 

•tale  of  property  devised  or  bequeathed. 
Nor  incumbering  ?utme. 
Nor  chanj^c  of  estate. 
Unless  inconsistent  with  the  will. 
Nor  by  marria>!c  of  testatrix. 
When  revoked  by  birth  of  child. 
Effect  of  desiructioii  of  subsequent  wiU, 

etc..  on  tirst. 
Child  reported   dead   or  born   after  will 

made  to  have  pi>rtion  of  estate. 
Advancement  to  be  taken  into  account  in 

!»uch  adjustment. 

Election  by  Widow  or  WftMWSR. 

5963.  Citation  of,  to  make  election  ^ 

SOGI.  Election  or  non-ekction.  and  its  effcot 

SOS).   If  unable  to  appear  ar  non-resident,  bow  , 

election  taken 
S06G.  How  election  made  for  an  insane  or  ymbe 

cile  person.  ^ 

CONSTKICTIOV    AND    OPER.\l!ON.  ' 

S067.   Rights  of  pur-  ha-^rr  without  knnwledt;e  i 
of  foreign  uill. 

9968.  Deviiie  for  lif<:  limited  to  heirs  how  con- 
strued. 

8060.  Property  acquired  %ub«eqiient  to  making 
will  passes.  ' 

WTO.  When  whole  estate  of  devisor  to  laitd  to 
pass  by  the  devise. 

9971.  Devise  or  bequest  not  to  lapse  by  death 
of  devisee  or  legatee. 

SB72«  When  undevised  real  estate  shall  be 
applied  to  pay  debts  instead  of  person- 
alty.     . 


Sbctiok 

b^TA.  Contribution  when  devi*.eH  or  bequeathed 

property  taken  to  pay  dehts. 
597-1.  Except  when  will  otherwise  provides. 
fiil/S.   But  whole  est.itc  liable  for  debts. 

5976.  Portion  of  child  born  after  execution  of 

will,  or  supposed  lo  he  dead,  or  of  a 
witness,  subject  to  contribution. 

5977.  If  any  liable  to  contribute  are  insoWent, 

others  to  make  up  deficiency,  etc. 
597H.  How  contribution  enforced. 
5979.  Or  adjusted,  etc.,  upon  order  of  sale  to 

5»M>. 


pay  debts. 
Who  I 


may  sell  estate  devised  to  be  -t^d 
by  executor,  etc. 

Te**TAMENTAKV   TrI'STBES. 

5981.  Trustees  appointed    by  will    must    give 

bond,  tinless,  etc. 

5982.  To  apply  to  truKts  heretofore  created  by 

wilt. 
5083.  Remf>val   of  trustee  on    failure  to    giwe 

bond. 
S9&4.  Separate  bond  from  each  tritstce,  or  joittt 

bond. 
598^.  Survivini;  or  remaining  trustee  may  exe- 
cute irnsi 
61W6.  When    probate    court     may    appoint    a 

trustee  to  e.xecule  a  trust. 
t&i't.  How  trusts  created   by  foreign  will  oiay 

be  executed. 
5988.  Tuistec  named  in  the  will  to  give  bond» 

unless,  etc. 
5969.  How  trustee  appointed  by  a  foreign  court 

may  execute  a  trust. 
599U.  The     probate     court     may     appoint    a 

trustee  under  a  foreign  will. 

Nuncupative  Wills. 

9991.  Verbal  will,  how  made  and  proved. 

5992.  Must  be  admitted  to  probate  within  six 

months. 

5993.  Expenses  and  fees  of  probate*  «tc.,  hf 

whom  paid. 


Sec.  5913.     In  this  title   the  term  **wiH"  shall  be   construed   to  Definitions  of  ^^^ 
include  codicils  as  well  as  wills;  every  word  importing  the  masculine  *^™ 
gender  may  extend  and  be  applied  to  females  as  well  as  males ;  every 
word  importing  the  singular  number  only  may  extend  to  and  be  applied  ^*  App^»dix. 
to  several  persons  or  things  as  well  as  one;  and  every  word  importing      ^^, 
the  plural  number  only  may  extend  to  and  be  applied  to  one  person  or 
thing  as  well  as  several.     [50  v.  297,  §§  77,  78.] 

Sec.  5914.     Any  person  of  full  age  and  of  solmd  mind  and  memory,  who  may  make  a 
and  not  under  any  restraint,  having  any  property,  personal  or  real,  or 
any  interest  therein,  may  give  and  bequeath  the  same  to  any  person  by 
last  will  and  testament  lawfully  executed.     [72  v.  3,  §  i.] 

Sec.  5915.     l^  any  testator  die  leaving  issue  of  his  body,  or  an  Any  bequest  or 
adopted  child,  living,  or  the  legal  representatives  of  either,  and  the  will  abic^J^^Vr 
of  such  testator  give,  devise,  or  bequeath  the  estate  of  such  testator,  or 


I  5913.  In  construing  a  will  with  codicils,  the  whole  is  lo  be  taken  together  as  parts  of  one 
instrument.     Pluppt  v.  Hope,  16  O.  S.  58C. 

1 .9914.     A  married  woman  may  make  a  will.     Alien  v.  Little^  5  O.  B5. 

A  written  promise  to  pay  a  certain  sum  of  money  after  the  death  of  the  maker,  placed  in  the 
hands  of  a  second  person,  with  injunctions  to  deliver  it  after  his  decease,  is  not  good  as  a  testa- 
mentary disposition,     flamor  v.  Moore,  8  O.  S.  239.  g^.  inn*ndlx 

Nor  are  directions  by  an  owner,  in   respect  to  the  disposition  of  his  property,  to  take  effect    ^^^  ^pp*"" 
after  his  death,  of  any  validity,  unless  made  through  the  medium  of  a  last  will  and  testament. 


Pkipps  V.  Ho/ff  supra. 
A  joint  will  is 


Uoint  will  IS  unknown  to  the  testamentary  law  of  ibis  state,  and  is  inconsistent  with  the 
policy  of  its  legislation  on  this  subject,     li-'nlk^r  v.  Walker,  14  O.  S.  157. 

Such  will  can  not  be  admitted  to  probate  as  the  separate  will  of  either  of  the  makers,  ahhouch 
Bomt  of  its  provisions  may  be  several  in  form  and  effect.     M. 

A  county  can  take  real  estate  by  devise  :  aiid  where  the  devise  is  to  the  county  by  name,  with- 
out limiting  the  uses  of  the  property,  it  vests  in  the  board  of  commissioners,  for  the  use  of  the 
county,  and  may  be  appropriated  by  them  to  any  and  all  authorired  county  purposes,  tartirr 
V.  Fayetie  Co.,  16  O.  S.  353.  .  -j        _x 

Such  devise  may  have  a  condition  annexed,  requiring  an  annuity  to  be  paid  to  the  widow  of 
the  testator.     /&. 
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W1I,LS. 


§§  591ft-5919. 


&ny  issue  of  testa^ 
tor  living,  void, 
unless  made  one 
year  before  his 
death. 


8m  Appradlx. 


How  will  made. 
See  Sup. 


S.  A  C.  I«I6. 


May  be  deposited 
with  probate 
judge . 


See  Sup. 


Shall  not  be  ad- 
mitted to  probate 
without  notice  to 
husband  or  widow 
and  next  of  kin. 


How  such  will 
inclosed,  etc. 


See  Sup. 


S.  A  C.  1618. 


To  whom  it  may 
be  delivered. 
See  Sup, 


R.  *  0. 1(116. 


.my  part  thereof,  to  any  benevolent,  religious,  educational,  or  charitable 
purpose,  or  to  this  state  or  to  any  other  state  or  country,  or  to  any 
county,  city,  village,  or  other  cori)oration  or  association  in  this  or  any 
other  state  or  country,  or  to  any  person  in  trust  for  any  of  such  pur- 
poses, or  municipalities,  corporations,  or  as.sociations,  whether  such 
trust  appears  on  the  face  of  the  instrument  making  such  gift,  devise,  or 
bequest  or  not;  such  will  as  to  such  gift,  devise,  or  bequest,  shall  be 
invalid  unless  such  will  shall  have  been  executed  according  to  law,  at 
least  one  year  prior  to  the  decease  of  such  testator.     [72  v.  3,  §  i.] 

Sec  5916.  Every  last  will  and  testament  (except  nuncupative 
wills  hereinafter  provided  for)  shall  be  in  writing,  and  signed  at  the  end 
thereof  by  the  party  making  the  same,  or  by  some  other  person  in  his 
presence  and  by  his  express  direction,  and  shall  be  attested  and  sub- 
scribed in  the  presence  of  such  party,  by  two  or  more  competent  wit- 
nesses, who  saw  the  testator  subscribe,  or  heard  him  acknowledge  the 
same.      [50  v.  297,  §  2.] 

.Sec.  5917.  Any  will  in  writing  may  be  deposited,  by  the  person 
mnking  the  satne,  or  by  some  person  for  him,  in  the  office  of  the  judge 
of  the  probate  court  in  the  county  in  which  such  testator  lives,  to  be 
safely  kept  until  delivered  or  disposed  of  as  hereinafter  provided ;  and 
the  probate  judge  on  being  paid  the  fee  of  one  dollar  therefor,  shall 
receive  and  keep  such  will,  and  give  a  certificate  of  deposit  therefor; 
and  no  will  shall  be  admitted  to  probate  without  notice  to  the  widow  or 
husband  and  next  of  kin  of  the  testator,  if  any,  resident  in  the  state, 
in  such  manner  and  for  such  time  as  the  probate  court  shall  direct  or 
approve.     [75  v.  839,  §  5;  76  v.  112,  §  5.] 

Sec.  5918.  Every  will  intended  to  be  deposited  as  aforesaid,  shall 
be  inclosed  in  a  sealed  wrapper,  which  shall  have  indorsed  thereon  the 
.name  of  the  testator,  and  the  said  probate  judge  shall  indorse  thereon 
the  day  when,  and  the  person  by  whom  it  was  delivered ;  and  the  wrap- 
per may  also  have  indorsed  the  name  of  any  person  to  whom  it  is  to 
be  delivered  after  the  death  of  the  testator ;  and  it  shall  not  be  opened 
or  read  until  delivered  to  a  person  entitled  to  receive  the  same,  or  other- 
wise disposed  of  as  hereinafter  provided.     [50  v.  297,  §  4.] 

Sec.  5919.  Such  will  shall,  during  the  lifetime  of  the  testator,  be 
delivered  only  to  himself,  or  to  some  person  authorized  by  him,  by  an 
order  in  writing,  duly  proved  by  the  oath  of  a  subscribing  witness;  and 
after  his  death,  it  shall  be  delivered  to  the  person  named  in  the  indorse- 
ment on  the  wrapper  of  the  will,  if  there  be  any  person  so  named,  who 
shall  demand  it.     [50  v.  297.  {5  5-] 


\  5916.     It  is  not  necessary  that  the  witnesses  should  sec  the  testator  sign  the  will;  it  is  suffi- 
g-.  lunAndlw  cicnt  if  the  testator  acknowledge  the  signature  to  the  witnesses,  Rrytolds  v.  Skirify,  7  O.  2  pt.  a9: 

^^  '  nor  is  it  necessary  to  the  due  execution  of  a  will  that  the  subscribing  witnesses  should  sicn  their 
names  thereto  at  the  same  time,  or  in  the  presence  of  each  other,  Rnuiiebaugh  v.  Shelley,  6 
O.  S.  307 ;  and  the  acknowledgment  need  not  be  in  express  words,  but  may  be  inferred  from 
signs,  motions,  conduct,  or  attending  circumstances,  Ih',  and  where  a  will  hasoeen  signed  for  the 
testator  by  another  person,  in  his  presence  and  by  \\\*  express  direction,  in  the  absence  of  the 
attesting  witnesses,  the  acknowleagment  of  the  fact  by  the  testator,  in  the  hearing  of  the  wit- 
nesses, which  is  requisite,  is  not  required  to  be  made  in  any  particular  form  of  words,  or  in  any 
specified  manner;  but  if  by  signs,  motions',  conduct,  or  attending  circumstances,  the  attesting 
witnesses  are  given  to  understand  by  the  testator  that  he  acknowledges  the  signature  as  his,  and 
the  instrument  itself  as  his  will,  it  is  sufficient,  Haynrs  v.  Haynet,  33  O.  S.  598;  but  it  is  not  nec- 
essary, in  addition  to  such  an  acknowledgment,  that  the  testator  should  further  acknowledge  to 
each  or  both  of  the  attesting  witnesses,  that  such  signing  was  done  in  pursuance  of  his  previous 
express  authority,  and  in  his  presence,  by  the  person  signing  for  him.  lh\  for  the  fact  of  such 
signing  and  the  authority  to  sign,  when  done  in  the  absence  of  the  attesting  witnesses,  may  be 
shown  by  the  acknowiedgment  to  the  witnesses,  or  by  other  competent  testimony,  or  may  be 
presumed  from  the  facts  and  circumstances  of  the  case,  lb  ;  but  the  due  execution  of  a  will  can 
not  be  assumed  in  the  face  of  positive  evidence  to  the  contrary,  or  in  the  absence  of  all  proof  on 
the  subject.  lb. 
,  But  in  the  case  of  Glance]/  v,  Gtancey,  17  O.  S.  134^  it  was  held  that  where  the  decedent,  in 

his  lifetime,  drew  a  will  and  signed  it,  but  without  having  it  witnessed,  and  afterwards  added  a 
clause  thereto  making  an  additional  devise  of  the  property  wentionrd  in  the  will,  and  then 
caused  the  same  to  be  subscribed  by  two  witnesses,  but  did  not  again  sign  the  same  **  at  the  end 
thereof,"  the  whole  instrument  was  invalid  as  a  last  will  and  testament. 
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Sec.  5920.     If  no  person  shall  demand  the  will  in  pursuance  of  when  :■.  be 
such  appointment,  it  -shall  be  publicly  opened  in  the  probate  court,  se^Su 
within  two  months  after  notice  of  the  death  of  the  testator,  and  shall  be    **  ""*' 
retained  in  the  office  of  the  probate  judge,  until  offered  for  probate;  or 
if  the  jurisdiction  belongs  to  any  other  court,  it  shall  be  delivered  to 
the  executor  or  other  person  entitled  to  the  custody  of  it,  to  be  pre- 
sented for  probate  in  such  other  court ;  and  if  the  jurisdiction  of  such 
will  belongs  to  the  probate  judge  opening  the  same,  he  shall  immedi-  *"■  *  • ' 
ately  give  notice  to  the  executor  or  executors,  if  any  are  named  in  such 
will,  and  if  none  are  named  therein,  then  to  other  persons  immedi- 
ately interested,  of  the  existence  of  such  will.     [50  v.  297,  §  6.] 

Sec.  5921.     If  any  real   or   personal   estate  shall   be  devised,   or  ^o  ™«y  enf"'" 
bequeathed,  by  any  last  will,  the  executor  of  such  will,  or  any  person  a  wi?u  aillfhowr 
interested  therein,  may  cause  the  same  to  be  brought  before  the  probate  '"•  _ 
court  of  the  county  in  which  such  estate  may  be,  and  the  court  may,  g^."^,,^!, 
by  citation,  attachment,  or  warrant,  or  if  circumstances  require  it,  by 
warrant  or  attachment  in  the  first  instance,  compel  the  person   having  s.  4  j^ ,,, j 
the  custody  or  control  of  such  will,  to  produce  it  before  the  court  for 
the  purpose  of  being  proved.     [50  v.  297,  §  7.] 

Sec.  5922.  The  process  mentioned  in  the  preceding  section  may  •"«>  wh«t  coun- 
be  issued  into  any  county  in  the  state,  and  shall  be  served  and  returned  mVyTssue!™'^*" 
by  the  sheriff,  or  other  officer  to  whom  it  may  be  delivered.     [50  v.  5«i?,"P„.. 

297.  §  81 

Sec.  5923.     The  officer  to  whom  such  process  may  be  delivered  Liability  of  officer 
shall  be  liable  for  neglect  in  the  service  or  return  of  such  process,  in  sVe'sup""" 
like  manner  as  sheriffs  are,  or  may  be  by  law,  liable  for  neglect  in  not  „  ^  „  ,-,. 
serving  or  returning  a  capias  issued  upon  an   indictment.     [50  v.  •     '•  .  ,'. 

*97.  §  9-] 

Sec.  5924.     If  the  person  having  the  custody  or  control  of  a  will,  Responsibiiiiy..f 
shall,  without  any  reasonable  cause,  neglect  or  refuse  to  produce  the  ^rod^crwiii'.""  '^ 
same  for  probate,  after  being  duly  cited  for  that  purpose,  he  may  be  see  Sup. 
committed  to  the  jail  of  the  county,  there  to  be  kept  in  close  custody 
until  he  shall  produce  the  will,  and  he  shall  be  further  liable  to  the  „ 
action  of  any  party  aggrieved,  for  the  damages  which  may  be  sustained 
by  such  neglect  or  refusal.     [50  v.  297,  §  10.] 

Sec.  5925.     If  a  devise  or  bequest  is  given  to  a  person  who  is  a  Effect  of  a  witne»» 
witness  to  the  will,  and  the  will  cannot  otherwise  be  proved  than  by  legale.  *"""'  " 
the  testimony  of  such  witness,  the  devise  or  bequest  shall  be  void,  and  See  Sup. 
the  witness  shall  be  competent  to  give  testimony  of  the  execution  of 
the  will,  in  like  manner  as  if  such  devise  or  bequest  had  not  been 
made ;  and  if  such  witness  would  have  been  entitled  to  any  share  of 
the  testator's  estate,  in  case  the  will  was  not  established,  so  much  of 
such  share  as  shall  not  exceed  the  bequest  or  devise  to  him  shall  be 
saved  to  him  ;  and  the  devisees  and  legatees  shall  contribute  for  that     *  ^'  '•"• 
purjjose  in  the  mode  hereinafter  directed  for  absent  or  after-born  child, 
[so  V.  297,  §  II.] 

Sec.  6926.    The  said  court  shall  cause  the  witnesses  to  such  will.  Examination  of 
and  such  other  witnesses  as  any  person  interested  in  having  the  same  *""*""  •"  "'"• 
admitted  to  probiate,  may  desire,  to  come  before  such  court;  and  said 
witnesses  shall  be  examined  in  open  court,  and  their  testimony  reduced 
to  writing,  and  filed.     [50  v.  297,  §  12.] 


S.  *  C.  1017. 


35926.  In  the  proceedings  authorized  for  admi'ling  a  will  to  probate,  persons  interested  \n 
resisting  its  probate  are  not  allowed  to  introduce  cviiience  to  contest  its  valdily,  HathwMay  s 
tViU,  4  O.  S.  383;  nor  is  it  required  that  those  who  are  interested  adversely  should  be  summoned, 
as  no  issue  is  made  for  a  contest  between  adverse  parties,  Ih  \  and  error  will  not  lie  to  review  the 
testimony  upon  which  a  will^  executed  in  due  form,  was  probated  and  admitted  to  record,  if  the 
application  is  within  the  jurisdiction  of  the  court.     Mositr-v.  Harmon,  29  O.  S.  220. 
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WILLS. 


^  5927-5934. 


How  will  proved 
if  witnesses  un- 
known or  inconi' 
peteiit,  or  (heir 
tcstin'Ony  can  not 
be  had. 

Sm  Appendix. 

S.  A  ('.  1«I7. 


When  t  oiirt  may 
isMic  a  commi->>>iun 
to  take  their  tcs- 
tiinonv. 


Km>  Appeadix. 
8.  A  V:  lei;. 


Admission  of  will 
to  probate. 


8.  A  C.  I6IS. 

Filiitg  and  record. 
in*. 


8.  A  C.  1«I8. 

Certified  copy  of  a 
will,  etc.,  evi- 
dence. 

8.  *  C.  1618. 

I 

Recorded  in  each 
county  where 
real  estate  is 
situate. 

8ee  Appendix. 
8.  A  C.  IC18. 


Contest  of  will 
must  be  made 
within  two  years, 
except,  etc. 

■m  Appendix. 


Appeal  from  re- 
fusal to  admit  will 
to  probate. 


Sec.  5927.  If  it  shall  appear  to  the  court,  when  the  will  is  offered 
for  probate,  that  any  witness  thereto  is  gone  to  pans  unknown ;  or  if 
the  witnesses  to  a  will  were  competent  at  the  time  of  attesting  its  exe- 
cution, and  afterward  became  incompetent,  or  the  testimony  of  any 
witness  can  not  for  any  reason  be  obtained  within  a  reasonable  time, 
the  will  may  be  admitted  to  probate,  and  allowed  upon  such  proof  as 
would  be  satisfactory,  and  in  like'  manner  as  if  such  absent  or  incom- 
petent witness  were  dead.     [50  v."  297,  §  13.] 

Sec.  5928.  The  court  may  issue  a  commission,  with  the  will 
annexed,  directed  to  any  suitable  person  or  persons  to  take  the  deposi- 
tion of  any  witness  to  a  will  who  resides  out  of  the  jurisdiction  of  the 
court,  or  who  resides  within  it  and  is  infirm  and  unable  to  attend  court; 
and  every  deposition  so  taken,  certified,  and  returned  by  any  one  or 
more  of  the  persons  named  in  such  commission,  shall  be  as  valid  as  if 
taken  in  open  court.     [50  v.  297,  §  14.] 

Sec.  5929.  If  it  shall  appear  that  such  will  was  duly  attested  and 
executed,  and  that  the  testator,  at  the  time  of  executing  the  same,  was 
of  full  age  and  of  sound  mind  and  memory,  and  not  under  any  restraint, 
the  court  shall  admit  the  will  to  probate.     [50  v.  297,  §  15.] 

Sec.  5930.  Every  will,  when  admitted  to  probate,  shall  be  filed  in 
the  office  of  the  probate  judge,and  recorded,  together  with  the  testimony, 
by  said  judge  or  his  clerk,  in  a  book  which  shall  be  kept  by  him  for 
that  purpose.     [50  v.  297,  §  16.] 

Sec.  5931.  A  copy  of  such  recorded  will,  with  a  copy  of  the  order 
of  probate  annexed  thereto,  certified  by  the  said  judge  of  probate  under 
seal  of  his  court,  shall  be  as  effectual  in  all  cases  as  the  original  would 
be,  if  produced  and  established  by  proof.     [50  v.  297,  §  17.] 

Sec.  5932.  If  real  estate  devised  by  will  is  situate  in  any  oth«r 
county  than  that  in  which  the  will  is  proved,  an  authenticated  copy  of  ' 
the  will  and  order  of  ))robate  shall  be  admitted  to  record  in  the  office  of 
the  probate  judge  of  each  county  in  which  such  real  estate  may  be  situ- 
ate, upon  the  order  of  such  probate  judge,  and  shall  have  the  same  val- 
idity therein   as  if  probate  had  been   had  in  such  county.     [50  v. 

297,  §  18] 

Sec.  5933.  If  no  person  interested  shall,  within  two  years  after 
probate  had,  appear  and  contest  the  validity  of  the  will,  die  probate 
shall  be  forever  binding ;  saving,  however,  to  infants,  and  persons  ab- 
sent from  the  state,  or  of  insane  mind,  or  in  captivity,  the  like  period, 
, after  the  respective  disabilities  are  removed.     [  March  ^\,  1888:  85  ▼. 

99J 

Sec.  5934.     In  case  of  the  refusal  to  admit  a  will  to  probate,  any 
person  aggrieved  thereby  may  appeal  from  such  decision  to  the  next 


3  .5929.  All  wills  must  be  established  by  probate,  and  until  a  will  has  been  duly  probated  no 
title  can  be  set  up  under  it,  nor  can  it  be  received  as  evidence  of  claims  made  under  it,  Sviaztj 
See  Appendix.  v.  Blackman,  SO.  .">;  and  the  order  of  the  court  of  probate,  which  recites  that  the  will  was  pre- 
sented for  probate,  and  that  the  subscribing  witnesses  were  sworn  and  examined  in  open  court, 
and  their  testimony  reduced  to  writing,  and  filed  by  order  of  the  court,  and  that  thereupon  the 
court  ordered  the  will  to  be  filed  and  admitted  to  record,  is  sufficient  evidence  that  the  will  was 
proved  according  to  law  and  ordered  to  be  recorded,  t/ohnan  v.  Riddle^  8  ().  S.  .184 ;  for  the 
solemn  adjudication  of  any  court  having;  jurisdiction  of  the  subject  matter  is  not  void,  but  is 
valid  until  reversed.  Lf  Grange  v.  Warti,  1 1  ().  i5H ;  but  the  will  of  a  person  whose  domicile  is 
in  this  state  at  the  time  of  his  decease,  is  properly  admitted  to  original  probate  atlhe  .place  of 
such  domicile,  w'ithout  regard  to  where  Mich  will  was  made  or  where  such  person  died,  0>nvfrtf 
v.  Starr,  tx  O.  S.  Jill  ;  and  while,  under  the  laws  of  this  state,  the  will  of  a  testator  domiciled 
within  it  at  his  decease  may  be  admitted  to  probate  in  any  county  therein  where  the  testator 
owned  any  rc;il  or  personal  estate,  letters  testamentary  can  only  issue  from  the  probate  court  of 
the  county  in  which  he  resided  at  the  time  of  his  death.     Lines  v.  /rsvht^  Id  (>.  S.  -488. 

^  59;{I.  A  ropy  of  the  probate  and  record  of  a  will,  duly  certified  by  the  probate  judge,  is 
conclusive  evidence  of  the  validity  of  the  will  on  the  trial  of  a  collateral  issue  between  a  stran- 
ger and  a  devisee  under  the  will  respecting  the  properly  devised,  and  is  admissible  as  evidence 
in  the  trial  of  such  issue,  notwithstanding  the  fact  that  proceedings  are  pending  to  contest  the 
validity  of  the  same  at  the  time  it  is  offered  and  admitted  as  evidence.  Bnrtvn  v.  Burdick,  26 
O.  S.  26(). 
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term  of  the  court  of  common  pleas,  by  filing  notice  of  his  intention  to 

appeal  within  ten  days.     [51  v.  167,  §  22.]  \  s-*t;.  i2i«. 

Sec.  5935.     The  person  appealing  snail   procure    and  file  in  the  How  appeal  p.:r- 
court  of  common   pleas  a  certified  copy  of   the  order  of  said  probate  J!^'.j|'';j,""'i'icoJ^i- 
court,  rejecting  the  will,  together  with   the   will,  and   thereupon  s^aid  >■>""  p'"--^* 
appeal  shall  be  deemed  i^erfected ;  and  the  court  of  common  pleas,  on 
the  hearing,  shall  tak*  testimony  touching   the  execution  of  such  will, 
and  have  the  same  reduced  to  writing;  and  the  final  order  of  the  court 
of  common  pleas  shall,  together  with  the  will  and  testimony  fo  taken, 
be  certified  by  the  clerk  to  the  probate  ccurt;  and  if  by  such  order  the 
will  is  admitted  to   probate,  the  will,  order,  and   testimony  shall  be  *•*•'•  *'^*" 
recorded  in  the  probate  court.      [51  v    167,  §  23-1 

Sec.  5936.     Whenever    the  probate  <ourt  snail  receive  from  the  Du,yofj„dg<:on 
clerk  of  the  court  of  common  pleas  a  certificate  that  a  petition  has  been  "<"'<:=  of  contest. 
filed  in  the  court  of  common    pleas  to  contest  the  validity  of  any  will 
admitted  to  record  or  recorded  in  the  probate  court,  the  probate  court  • 
shall  forthwith  transmit  to  the    court  of  common  pleas,  the  will,  testi- 
mony, and  all  papers  relating   thereto,  with  a  copy  of  the  order  of  pro-  wh.n  papers  10b; 
bate,  attaching  the  same  together  and  certifying  the  same  under  the  seal  *^"'  ""^^""""on 

-,  ^,  ^i*-i.,  ,  ,1,  P'c-'i^.  -1""  what 

of  the  court;  and  a  copy  of  the   final  judgment,  on  such  contest,  shall  rciume.;  lo  pro- 
be certified  by  the  clerk  of  the  court  of  common  pleas  to  the  probate  *"*"  '^''""' 
court ;  and  the  said  clerk  shall   also  transmit  to  the  probate  court  the 
will  and  other  papers  transmitted  as  aforesaid  to  the  common   pleas ; 
and   the   same  shall  be  deposited   and  remain  in  the  probate  court.  ^  *  <^'  •*'•• 
[5'  V.  167,  §§  24,  25.] 

Sec.  5937.  Authenticated  copies  of  wills,  executed  and  proved  wni  executed  in 
according  to  the  laws  of  any   state  or  territory  of  the  United  States, '".'"'■ """  "''■ 

-      .  *=•  .    ''     ,  f.  ,^,  .•'  ,  ,      •         ,  muted  to  rccp«d 

relative  to  any  proi)erty  in    the   state   of  Ohio,  may  be  admitted   to  here,  and  its 
record  in  the  probate  court  of  any  county  in  this  state,  where  any  part  •"''^'' 
of  such  property  may  be  situated ;  and  such  authe'iticated  copies,  so 
recorded,  shall  have  the  same  validity  in  law,  as  wills  made  in  this 
state,  in  conformity  with  the   laws  thereof,  are  declared  to  have :  pro- 
vided, that  where  any  such  will,  or  authenticated  copy,  has  been  or 
shall  hereafter  be  admitted  to  record,  in  the  probate  court  of  any  county 
in  this  state,  where  any  part  of  such  property  may  be  situated,  a  copy 
of  such  recorded  will,  with  the  coi)y  of  the  order  to  record  the  same 
annexed  thereto,  certified  by  the  probate  judge,  under  the  seal  of  his 
court,  may  be  filed  and  recorded  in  the  office  of  the  probate  judge  of 
any  other  county  in  this  state,  where  any  part  of  such  property  is  situ- 
ated, and  it  shall  l)e  as  effectual,  in  all  cases,  as  the  authenticated  copy  8.*o.  leao. 
of  said  will  would  be,  if  proved  and  admitted  to  record  by  the  court. 
[50  V.  297,  §  26.] 

Sec.  5938.  A  will  executed,  proved,  and  allowed,  in  any  country  prot,,,^  j,^  ,f 
other  than  the  United  States  and  territories  thereof,  according  to  the  »"ii  m^Je  out  of 
laws  of  such  foreign  state  or  country,  may  be  allowed  and  admitted  to  '  "" ^  ° 


the  United  Swjiteft. 


J 5937.  A  will  made  in  a  sister  state,  though  proved  and  recorded  in  that  state,  must  be  _^ 
admitted  to  record  in  this  slate  before  the  title  of  a  devisee  to  land  in  this  stale  can  be  deemed  ■••  Appendix, 
complete,  IVilson  v.  Tap^an^  6  O.  172 ;  but  the  laws  of  Ohio  govern  in  the  construction  of  such 
will,  disposing  of  lands  situated  in  this  state,  Jennines  v.  JfnMi'ngs,  21  O.  S.  56;  and  such  will 
takes  efTect  from  the  death  of  the  testator,  and  not  from  the  date  of  its  record  in  Ohio,  Hall  v. 
Askby,  0  O.  9*1;  but  the  provisions  of  section  2S  [jM/ra,  \  5'.i:Ji(),  requiring  the  giving  of  notice 
by  publication  of  the  application  to  admit  a  foreign  will  to  record  in  Ohio,  do  not  .ipply  to  wills 
executed  and  admitted  to  probate  in  a  sister  state,  Carpcittrt-  v.  Denoon,  'ia  O.  S.  379 ;  and  when 
an  authenticated  copy  of  a  will  executed  and  admitted  to  probate  in  n  sister  state  is  admitted  to 
record  in  this  state,  the  latter  record  may  be  gi^en  in  e\idencc  in  an  action  for  the  rctovery  of 
lands  devised  under  the  will,  although  so  admitted  to  record  after  the  action  was  commenced. 
Ji.     See  also  Bailey  v.  HaiUy.  S  ().  2;!!l ;  and  Mces  v.  Ker/r,  10  O.  302. 

23  5937-.'W.  The  neglect  of  .t  devisee  to  cause  a  known  will  to  be  admitted  to  probate  withiit 
three  years,  whereby  the  devise  lapses,  refers  to  the  original  prcbate,  and  not  to  tbe  admission 
lo  record  of  an  authenticated  copy  of  a  probated  will,     t  arfcmtfr  v.  Dfnoen^  29  O.  S.  879. 
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K.  *  C.  1620. 

Proceedings  lo 
ai'inil  tvill  to 
record  which  has 
been  probated 
without  the  state. 


R.  *  r.  i«so. 


Admission  and 
effect  ofadmis. 
•ion  to  record. 


H.  *  C.  I«2I. 


Powers  of  execu- 
tor or  adminis- 
trator under  will 
made  out  of  this 
stale. 


8.  *  <'.  1021. 


Will  not  admitted 
to  probate  or 
record  void 
H.  A  v.  1021. 

Effect  of  devisee 
withholdints  >fcill 
from  probate  for 
three  years. 


8.  A  C.  I«2I. 


record  in  this  state,  in  the  manner  and  for  the  purpose  mentioned  in  the 
following  sections.     [50  v.  297,  §  27.] 

Sec.  5939.  A  copy  of  the  will  and  probate  thereof,  duly  authen- 
ticated, shall  be  produced  by  the  executor,  or  by  any  persbn  interested 
therein,  to  the  probate  judge  of  the  county  in  which  there  is  any  estate 
upon  which  the  will  may  operate,  whereupon  said  probate  judge  shall 
continue  the  motion  to  admit  such  will  to  probate,  for  the  term  of  two 
months,  and  notice  of  the  filing  of  such  application  shall  be  given  to 
all  persons  interested,  in  some  public  newspaper  printed  or  in  general 
circulation  in  the  county,  where  ."such  motion  is  made,  at  least  three- 
weeks  successively:  the  first  publication  to  be  at  least  forty  da\s 
before  the  time  set  for  the  final  hearing  of  said  motion.     [50  v.  297, 

S  28.1     . 

.Sec.  5940.  If,  on  hearing,  it  shall  appear  to  the  court  that  the 
instrument  ought  to  be  allowed  in  this  state,  the  court  shall  order  the 
copy  to  be  filed  and  recorded ;  and  the  will,  and  the  probate  and  record 
thereof,  shall  then  have  the  same  force  and  effect  as  if  the  will  had  been 
originally  proved  and  allowed,  in  the  same  court,  in  the  usual  manner: 
provided,  howe'er,  that  nothing  herein  contained  shall  be  construed  to 
give  any  operation  or  effect  to  the  will  of  an  alien,  different  from  what 
it  would  have  had  if  originally  proved  and  allowed  in  this  state.  [50  v. 
297.  §  29J 

Sec.  5941.  After  allowing  and  admitting  to  record  a  will,  pursuant 
to  any  of  the  four  preceding  sections,  the  court  may  grant  letters  testa- 
mentary thereon,  or  letters  of  administration  with  the  will  annexed,  and 
shall  proceed  in  the  settlement  of  the  estate,  that  may  be  found  in  this 
state ;  and  the  executor  taking  out  letters,  or  the  administrator  with  the 
will  annexed,  shall  have  the  same  power  to  sell  and  convey  the  real  or 
personal  estate  by  virtue  of  the  will  or  the  law,  as  other  executors,  or 
administrators  with  the  will  annexed,  shall  or  may  have  by  law.    [50  v. 

297.  §  30J 

Sec.  5942.  No  will  shall  be  effectual  to  pass  real  or  personal  estate, 
unless  it  shall  have  been  duly  admitted  to  probate  or  record,  as  provided 
in  this  title.     [50  v.  297,  §  31.]        ' 

Sec.  5943.  No  lands,  tenements,  or  hereditaments,  shall  pass  to 
any  devisee  in  a  will,  who  shall  know  of  the  existence  thereof,  and 
have  the  same  in  his  power  to  control,  for  the  term  of  three  years, 
unless,  within  that  time,  he  shall  cause  the  same  to  be  offered  for,  or 
admitted  to,  probate;  and  by  such  neglect,  the  estate  devised  to  such 
devisee  shall  descend  to  the  heirs  of  the  testator.     [50  v.  297,  §32.] 


SPOLlATKn    WILLS. 

Wills  when  lost  or  Sec.5944.  The  probatc  court  shall  have  fuU  power  and  authority 
destroyed  may  b«  {q  admit  to  probate,  any  last  will  and  testament  which  such  court  may 
a  mitte  to  pro-  |^^  satisfied  was  duly  executed  according  to  the  provi^ons  of  the  law 
See  Sup.  upon  the  subject  in  force  at  the  time  of  the  execution  of  such  last  will 


\  .5942.  Wills  must  be  established  by  probatc  in  the  court  prescribed  by  law,  and  until  a  will 
is  so  established  it  cannot  he  received  as  evidence  of  any  title  set  up  under  it,  Swazey  v.  Black- 
mnn,  8  0.  5;  and  where  partition  has  been  made  of  lands  between  co-heirs,  and  afterward  one 
of  the  heirs  brings  suit  against  the  assignee  of  the  other  heirs  to  recover  possession  of  a  pan  of 
the  lands  alloted  to  them  by  the  decree  of  partition,  he  will  not  be  estopped  by  the  decree  in 
partition  from  setting  up  a  title  as  devisee  under  the  will  of  a  common  ancestor  admitted  to  pro- 
I'.ite  subsequent  to  the  decree  in  partition.     It'vodt'rittgt  v.  BaMMing^  14  O.  S.  'iU8. 

{  5913.    See  notes  to  22  S937-38.    See  appendix. 

?  ■VM4.  The  spirit  of  the  statute  in  respect  to  the  establishment  of  spoliated  wills  is,  to  tome 
cxirnt,  in  odium  spotiatoris^  and,  to  render  the  same  practically  effective,  it  must  be  so  admini». 
t(.rcd,  BanttiHg  v.  Banning^  12  O.  S.  437;  but  the  laws  of  the  state^  as  they  now  exist,. will  not 
permit  a  will  lost,  spoliated,  or  destroyed,  to  be  established,  unless  it  existed  subsequent  to  tb« 
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and  testament,  and  not  revoked  at  the  death  of  the  testator,  when  such 

original  will  has  been  lost,  spoliated,  or  destroyed,  subseouent  to  the 

death  of  such  testator,  or  after  the  testator  has  become  incapable  of 

making  a  will  by  reason  of  insanity,  and  it  can  not  be  produced  in 

court  in  as  full,  ample,  and  complete  a  manner  as  such  court   now 

admits  to  probate  last  wills  and  testaments,  the  originals  of  which  are  s.*  8.988. 

actually  produced  in  court  for  probate.     [64  v.  20,  §  47.] 

Sec.  5945.     In  all  cases  where  application  shall  be  hereafter  made  Notice  of  appiic» 
to  the  probate  court  to  admit  to  probate  a  will  duly  executed  as  afore-  '■""  '•<««&'• 
said,  and  which  has  been  lost,  si)oliated,  or  destroyed,  as  aforesaid,  it 
shall  be  the  duty  of  the  party  seeking  to  prove  the  same,  to  give  a  writ- 
ten notice  to  all  persons  whose  interest  it  may  be  to  resist  the  probate, 
and  who  reside  in  the  county  where  the  testator  resided  at  the  time  of 
his  death,  or  to  their  agent  or  attorney,  five  days  before  the  day  on 
which  such  proof  is  io  be  made,  or  to  give  notice,  by  publication  in  a  "•**•*•**• 
newspaper  printed  in  the  county,  thirty  days  before  the  day  set  for 
hearing  such  proof.     [50  v.  297,  ij  48.] 

Sec  5946.     In  all  such  cases,  the  said  court  shall  cause  the  wit-  Testimony— 
nesses  to  such  will  so  executed  and  lost,  spoliated  or  destroyed,  and  what,  an/how 
not  revoked,  and  such  other  witnesses  as  any  person  interested  in  hav-  "  '"' 
ing  such  will  admitted  to  probate  may  desire  to  come  before  such  court, 
and  said  witnesses  shall  be  examined  by  said  probate  judge,  and  their 
testimony  reduced  to  writing  and  filed  by  him  in  his  aourt :  provided, 
that  in  all  cases  where  if  may  be  necessary  so  to  do,  in  consequence  of 
witnesses  residing  out  of  the  jurisdiction  of  said  court,  or  who  reside 
within  such  jurisdiction  and  who  are  infirm  or  unable  to  attend  court,  the 
court  may  order  the  testimony  of  such  witnesses  to  be  taken  and  reduced 
to  writing  by  some  competent  person,  which  testimony  shall  be  filed  in  "•  *  <'•  '««6. 
such  probate  court.     [50  v.  297,  §  49.] 

Sec.  5947.  If  the  court,  upon  such  proof,  shall  be  satisfied  that  „„„  ,„„  „,  ,^. 
such  last  will  and  testament  was  duly  executed  in  the  mode  provided  'a>ed  wills  pro- 
by  the  law  in  force  at  the  time  of  its  execution;  that  the  contents'"""^ 
thereof  are  substantially  proved,  and  that  the  same  was  unrevoked  at 
the  death  of  the  testator,  and  has  been  lost,  spoliated  or  destroyed 
subsequent  to  the  death  of  such  testator,  or  his  becoming  incapable, 
as  aforesaid,  such  court  shall  find  and  establish  the  contents  of  such 
will  as  near  as  the  same  can  be  ascertained,  and  cause  the  same  and 
the  testinaony  taken  in  the  case  to'  be  recorded  in  said  court;  and  in 
any  case  in  which  a  will  has  been,  or  may  hereafter  be  lost,  spoliated, 
destroyed,  mislaid,  or  stolen,  after  the  same  has  been  duly  admitted 
to  probate,  but  before  it  has  been  recorded,  the  court,  upon  notice 
being  given,  as  provided  in  section  fifty-nine  hundred  and  forty-fit<e  of 
this  title  and  chapter,  to  persons  whose  interest  it  may  be  to  resist  the 
probate  and  record  of  said  will,  may  hear  testimony,  and  if  satisfied 
that  the  contents  of  said  will  have  been  substantially  proved,  record 
said  will  as  thus  proten,  which  record  shall  have  all  the  force  and 
effect  of  a  recoitl  of  the  original  will.     [February  22,  1883:  80  v,  24.] 


death  of  the  testator,  Sfxctair'i  Kill,  !,  O.  S.  2ni ;  and  where  a  will  i-;  probated  and  .ndmilled 
to  rtcord  on  an  application  within  the  jurisdiction  of  ihe  court,  ern-r  will  n»>t  lie  to  review  the 
teuimony  upon  which  it  was  admitted,  Mosirr  v.  Hantion,  29  ().  S.  2V0  Qu^re  :  Does  this  apply 
to  %p.>liatcd  wilU?! ;  but  exclusive  jurisdiction  in  proceedings  to  establish  spoliated,  lest,  or  de- 
ttroyed  wills  is  with  the  probate  courts.     Mamingstar  v.  Srlby,  16  O.  .■«.->.  , 

i,*"*'.  .  ^''*'*.  no  person  interested  in  resisting  the  probate  of  a  lost,  spoliated,  or  destroyed  .. 

•ftil  resides  within  the  county  in  which  application  is  made  to  admit  the  same  to  probate,  notice    =••  ipP«»«i«' 
must  be  given  in  the  manner  and  for  the  time  designated  in  the  statute.     Baugarth  v.  Miiltr,  2S 
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Effect  nf  will  sc 
cMablished. 
See  Sup. 


■.AC.  less. 


When  record  of 
will  destroyed 
authenticated 
copy  of  the  will 
and  probate  there- 
of may  be  ad- 
mitted to  record : 

B.A8.030. 


Or  original  will 
may  again  be  ad- 
mitted to  probate : 

8. 4  s.  asi. 

Or  an  authenti- 
cated copy  of  the 
will  alone  may  be 
admitted  to 
record. 


9.AR.»!tl. 


Notice  that  copy 
has  been  admitted 
to  record  to  be 
published ;  con- 
test of  tame  and 
effect  if  not  set 
aside. 


8.  AS.  no. 


Sec.  5948.  The  contents  of  any  such  last  will  and  testament  so 
found,  established,  and  admitted  to  probate,  as  aforesaid,  shall  be  as 
effectual  to  pass  real  and  personal  estate,  and  for  all  other  purposes,  as 
if  the  original  will  had  been  admitted  to  probate  and  record,  according 
to  the  provisions  of  this  title ;  and  such  wills  shall,  in  all  respects,  be 
governed  by  the  laws  in  force  relating  to  other  wills,  not  only  as  relates 
to  the  contest  of  the  same,  but  in  all  other  matters.     [50  v.  397,  §  51.] 

NEW  RECORD  OR  PROBATE  WHEN  RECORD  OF  WILL  DESTROYED. 

Sec.  5949.  When  the  record  of  any  will  has  been  or  shall  hereafter 
be  destroyed,  a  copy  of  such  will  and  the  probate  thereof  may  be 
recorded  by  the  probate  court  of  the  proper  county,  whenever  it  shall 
be  made  to  appear  to  the  satisfaction  of  the  court  that  said  record  has 
been  destroyed,  and  whenever  it  shall  further  appear,  by  a  certificate, 
under  the  jjand  and  seal  of  the  probate  judge,  or  clerk  of  the  court  of 
common  pleas  of  the  proper  county,  that  such  copy  is  a  true  copy  of 
the  original  will  and  the  probate  thereof.     [65  v.  90,  ^  i.] 

Sec.  5950.  When  the  record  of  any  will  has  been,  or  shall  here- 
after be,  destroyed,  as  aforesaid,  the  original  will  may  be  again  admitted 
to  probate  and  record  in  the  same  manner  provided  for  the  probate  of 
wills.     [65  V.  90,  §  2.] 

Sec.  o951.  The  probate  court  of  any  county,  where  the  record  of 
any  will  has  b^en  or  shall  hereafter  be  destroyed,  may  admit  to  record 
a  copy  of  said  will,  whenever  it  shall  appear  that  such  copy  produced 
for  record  bears  the  certificate  of  any  probate  judge  or  clerk  of  the 
court  of  common  pleas  setting  forth  that  the  same  is  a  true  copy  of  the 
will,  the  record  of  which  has  been  destroyed  :  provided,  that  nothing  in 
this  or  the  next  two  preceding  sections  shall  be  so  construed  as  to  affect 
the  proceedings  or  extend  the  time  for  contesting  the  validity  of  any 
will,  or  for  asserting  any  rights  thereunder,  and  the  record  provided  for 
in  the  preceding  sections  shall  show  that  the  original  record  was 
destroyed,  and  the  time  as  near  as  may  be,  when  the  will  was  originally 
admitted  to  probate  and  record.     [65  v.  90,  §  3.] 

Sec.  5952.  It  is  hereby  made  the  duty  of  every  probate  judge, 
who  shall  admit  to  record  any  will  or  copy  thereof,  under  the  provis- 
ions of  either  the  three  preceding  sections,  immediately  thereafter  to 
give  notice  for  three  consecutive  weeks,  in  two  weekly  newspapers 
of  his  county,  if  so  many  be  published  therein,  or  if  not,  in  one  news- 
paper published  and  of  general  circulation  therein,  stating  the  name  of 
the  person,  the  record  of  whose  will  has  been  destroyed,  and  the  day 
when  said  record  was  supplied  ;  and  all  persons  interested  in  said  record 
shall  have  the  right  at  any  time  within  five  years  from  the  making  of 
said  new  record,  to  come  into  the  probate  court  of  the  proper  county, 
and  contest  the  question  whether  the  record  thus  sujjplied  is  the  same 
as  the  record  destroyed;  and  from  all  final  orders  and  decrees  of  the 
probate  court  in  such  contest,  either  party  may  appeal  to  the  court  of 
common  pleas,  in  such  manner  as  appeals  are  now  oj:  hereafter  may  be 
l)rovided  for  from  the  probate  court;  and  if  any  person  interested  in 
said  record  shall,  at  the  time  such  record  is  supplied,  be  under  any  legal 
disability,  such  person  shall  have  the  right  to  contest  said  record 
within  two  years  from  the  removal  of  such  disability ;  and  such  new 
record  sujjplied,  according  to  either  of  the  three  preceding  sections, 
shall,  unless  set  aside  in  proceedings  provided  for  in  this  section,  have 
the  same  force,  effect,  and  validity,  as  the  original  record.    [<^  v.9o,§  4.] 

it  5948.  When  the  contents  of  a  spoliated  will  have  been  found,  admitted  to  probate,  and 
recorded,  in  a  proceeding  duly  had  for  that  purpose  in  a  probate  court,  such  record  is  prima 
/acit  evidence,  in  .1  future  prnccedini*  tu  contest  the  validity  of  such  will,  not  alone  of  its  du« 
attestation  and  cxecutinn,  but  .-ilso  of  its  <  ontcnts.     Jianning  v.  Banning^  12  O.  S.  437. 


Digitized  by 


Google 


1479 
5958-6957.  WILLS.  TH.  IT,  Ch.  \. 


REVOCATION. 

Sec.  5963.     A  will  shall  be  revoked  by  the  testator  tearing,  cancel-  „„^  ^;„  ^, 
ing.  obliterating,  or  destroying  the  same — with  the  intention  of  revoking  pressiy  revoked 
it — by  the  testator  himself,  or  by  some  person  in  his  presence,  or  by  °"=»"''<=''''' 
his  direction;  or  by  some  other  will  or  codicil,  in  writing,  executed  as 
prescribed  by  this  title ;  or  by  some  other  writing,  signed,  attested,  and 
subscribed,  in  the  manner  provided  by  this  title  for  the  making  of  a 

will,  but  nothing  herein  contained  shall  prevent  the  revocation  implied  -  .,,  -      ,.jl 

by  law,  from  subsequent  changes  in  the  condition  or  circumstances  of  '  .  /  '^1 

the  testator.     [50  v.  297,  §  39.]  ^  ' 

Sec.  5954.     A  bond,  agreement,  or  covenant,  made  for  a  valuable  what  shall  not  be 
consideration    by   a    testator,   to    convey   any   property    devised    or  \^^^'^ "  "=''°'^»  '         1 

bequeathed  in  any  will  previously  made,  shall  not  be  deemed  a  revoca-  '  "IS^ 

tion  of  such  previous  devise  or  bequest,  either  at  law  or  in  equity ;  but 
such  property  shall  pass  by  such  devise  or  bequest,  subject  to  the  same  saie  of  property 
remedies  on  such  bond,  agreement,  or  covenant,  for  a  specific  perform-  ''"^^i^J.jf  *"" 
ance  or  otherwise,  against  the  devi.sees  or  legatees,  as  might  be  had  by 
law  against  the  heirs  of  the  testator,  or  his  next  of  kin,  if  the  same  had 
descended  to  them.     [50  v.  297,  §  33.]  *c.  idii. 

Sec.  5955.     A  charge  or  incumbrance  upon  any  real  or  personal  Nor  incumbering 

estate,  for  the  purpose  of  securing  the  payment  of  money,  or  the  per-  """ 

formance  of  any  covenant,  shall  not  be  deemed  a  revocation  of  any 

will  relating  to  the  same  estate,  previously  executed ;  but  the  devises 

and  legacies  therein  contained  shall  pass  and  take  effect,  subject  to  such  „ 

,  °       •  ,  r  e         1  8.  *  C.  (CSB. 

charge  or  mcumbrance.     [50  v.  297,  §  34.] 

Sec  5956.     A  conveyance,  settlement,  deed,  or  other  act  of  the  No  change  of 
testator,  by  which  his  estate  or  interest  in  property  previously  devised  or  '*""■ 
bequeathed  by  him,  shall  be  altered,  but  not  wholly  divested,  shall  not  \ 

be  deemed  a  revocation  of  tlie  devise  or  bequest  of  such  property,  but 
such  devise  or  bequest  shall  pass  to  the  devisee  or  legatee,  the  actual 
estate  or  interest  of  the  testator,  which  would  otherwise  descend  to  his 
heirs,  or  pass  to  his  next  of  kin ;  unless,  in  the  instrument  by  which  „,,.., 
such  alteration  is  made,  the  intention  is  declared,  that  it  shall  operate  as     *   '  "'^^*  , 

a  revocation  of  such  previous  devise  or  bequest.     [50  v.  297,  §  35.] 

Sec.  5957.     But  if  the  provisions  of  the  instrument  by  which  such  iJniess  incon- 
alteration  is  made,  are  wholly  inconsistent  with  the  terms  and  nature  of  wiih"'  ""'' ''" 
such  previous  devise  or  bequest,  such  instrument  shall  operate  as  a 
revocation  thereof,  unless  such  provisions  depend  on  a  condition  or 
contingency,  and  such  condition  be  not  performed,  or  such  contingency 
do  not  happen.     [50  v.  297,  §  36.]  '  ." ' 

I  .W.'S.I.     A  written  will  can   not  be  revoked  by  a  subsequent  verbal  une,  t\f<Cii»'-  v.  House,  8 
O.  14-1;  and  as  a  will  and  codicil  are  to  be  taken  and  couKtrued   tot;cthcr  :is  pnrts  of  the  same   8e«  Appondix. 
Instrument,  and  the  intent  of  the  testator  gathered  from  the  whole,  a  codicil  to  a  will  will  not 
revoke  the  same  any  further  than  is  clearly  expressed  or  necessarily  to  be  inferred  from  it.    Ccl- 
iitr  V.  Collier;  3  O.  S.  369. 

In  order  to  constitute  n  revocation  by  tcurinq,  obliterating,  canrclingj  or  destroying  the  same, 
the  sign  or  symbol  of  the  attempt  so  to  do  must  be  apparent  upon  the  instrument  purporting  to 
be  a  will.     Ketil  v    ilaliaffiry.  W  O.  S.  204. 

Where  a  will  was  executed,  making  a  bequest   to  an   intended  wife,  as  such,  who  afterward 
married  the  testator  and  then  abandoned  him,  and  subsequently  obtained  a  divorce,  it  was  held, 
that  such  a  state  of  facts  did  not  constitute  a  revocation,  Charlton  v.  Miller,^  27  ().  S.  298 ;  and 
in  the  case  of  Collier  v.  Collier,  :l  O.  S.  360.  it  was  held,  that  when  a  bctjuest  is  made  by  a  testa- 
tor to  his  wife,  of  one-third  part  of  his  real  and  personal  property,  with  directions  to  his  executors  ; 
to  sell  and  convert  the  same  into  money,  such  bequest  is  not  impliedly  revoked  by  a  codicil  which                                   li 
re.serves  from  sale  a  part  of  the  real  estate  bequeathed  to  her,  until  her  death,  but  secures  the                                   \ 
use  of  it  to  her  during  life. 

\  .19.16.     A  deed  of  conveyance  made  subsequent  to  a  devise  does  not  revoke  the  will,  unless  * 

it  makes  an  entire  disposition  of  the  estate;  but  the  will  attaches  pro  tanto  to  any  part  of  the 
estate  undisposed  of,  and  carries  it  to  the  devisees.     Brush  v.  Brush,  11  O.  287.  *  * 
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Nor  by  marriage 
of  lestatrix. 
R.  A  C.  1C22. 
When  revoked  by 
birth  of  child. 


«.  *  C.  I««. 


K(Tc(  t  of  destruc- 
tion uf  a  subse- 
quent will,  etc., 
on  fir^l. 


8.  A  C.  1623. 

Child  reported 
dead,  or  born  after 
will  made,  to  have 
portion  of  estate. 


S.  *  0.  !««*. 


Advancement  to 
lie  taken  into  ac- 
<otinl  in  such 
adjustment. 

K.  AC.  I62S. 


Skc.  5958.  A  will  executed  by  an  unmarried  woman,  shall  not 
be  deemed  revoked  by  her  subsequent  marriage.     [50  v.  297,  §  37.] 

Sec.  5959.  If  the  testator  had  no  children  at  the  time  of  executmg 
his  will,  but  shall  afterward  have  a  child  living,  or  born  alive  after  his 
death,  such  will  shall  be  deemed  revoked,  unless  provisions  shall  have 
been  made  for  such  child  by  some  settlement,  or  unless  such  child  shall 
have  been  provided  for  in  the  will,  or  in  such  way  mentioned  therein 
as  to  show  an  intention  not  to  make  such  provision,  and  no  other  evi- 
dence to  rebut  the  presumption  or  revocation  shall  be  received.  [50  v. 
V.  297,  §  38.] 

Sec.  6960.  If,  after  the  making  of  a  will,  the  testator  shall  duly 
make  and  execute  a  second  will,  the  destruction,  canccUng,  or  revoca- 
tion of  such  second  will  shall  not  revive  the  first  will,  unless  it  appear 
by  the  terms  of  such  revocation  that  it  was  his  intention  to  revive  and 
give  effect  to  his  first  will;  or  unless,  after  such  destruction,  canceling, 
or  revocation,  he  shall  duly  republish  his  first  will.     [50  v.  297,  ^  40.] 

Sec.  5961.  When  a  testator,  at  the  time  of  executing  his  will,  shall 
have  a  child  absent  and  reported  to  be  dead,  or  having  a  child  at  the 
time  of  executing  the  will,  shall  afterward  have  a  child  who  is  not  pro- 
vided for  in  the  will,  the  absent  child,  or  the  child  born  after  the  exe- 
cution of  the  will,  shall  take  the  same  share  of  the  estate,  both  real  and 
personal,  that  he  would  have  been  entitled  to  if  the  testator  had  died 
intestate ;  toward  raising  which  portion  the  devisees  and  legatees  shall 
equally  contribute,  in  proportion  to  the  value  of  what  they  shall  respect- 
ively receive  under  the  will,  unless,  in  consequence  of  a  specific  devise 
or  bequest,  or  of  some  other  provisions  in  the  will,  a  different  appor- 
tionment among  the  devisees  and  legatees  shall  be  found  necessary,  in 
order  to  give  effect  to  the  intention  of  the  testator,  as  to  that  part  of 
the  estate  which  shall  pass  by  the  will:  provided,  that  if  such  child, 
supposed  to  be  dead  at  the  time  of  the  execution  of  the  will,  shall  have 
a  child  or  children,  provision  for  whom  is  made  by  the  testator,  the 
other  legatees  and  devisees  shall  not  be  required  to  contribute,  but  such 
child,  supposed  to  have  been  dead,  shall  take  the  provision  made  for 
his  child  or  children,  by  the  testator,  or  such  part  thereof  as  the  cir- 
cumstances of  the  case,  in  the  opinion  of  the  court  of  proper  jurisdic- 
tion, may  think  just  and  equitable.     [50  v.  297,  §  41.] 

Sec.  5962.  In  settling  the  extent  of  the  claim  of  any  child,  as 
provided  for  in  the  preceding  section,  any  portion  of  the  estate  of  the 
testator  received  by  a  party  interested,  by  way  of  advancement,  shall 
be  deemed  a  portion  of  the  estate,  and  charged  to  the  party  who  has 
received  the  same.     [50  v.  297,  §  42.] 


ELECTION    OF    WIDOW    [oR    WIDOWEr]. 

Citation  to  make        Sec.  5963.     If  any  provision  be  made  for  a  widow  or  widower  ;n 
See'su"  ^^  ^^''^  ^^  ''^^  deceased  consort,   the   probate  court  shall,  forthwith. 

\  .59."t9.  Where  a  testatrix,  having^  no  <!iiM,  made  a  will,  but  afterwards  had  a  living  child  which 
she  survived,  it  was  field  that  the  birth  of  the  t  hild  revoked  the  will ;  and  the  fact  that  the  tes- 
tatrix survived  the  child  did  not  revive  ihi-  wdl,  Ash  v.  Aih,  9  <).  S.  :«l;  and  in  the  case  of 
Kransv.  Anilcrson,  \h  ().  S.  :ii4.  it  was  held  that  where  a  child  of  a  testator  is  born  n/tfr  tkt 
^rfthate  of  his  will,  the  birth  of  the  child  avoids  the  will. 

8  506.1.  The  year  within  which  the  election  must  be  made  by  -he  widow  begins  to  run  from 
the  time  of  the  service  of  the  citation,  Bnvcn  v.  Bmuen.  .14  O.  S.  164;  and  wlicii  the  widow 
appears  in  open  court,  without  service  of  citation,  and  declines  to  make  her  election,  she  does 
not  thereby  waive  the  issuing  and  service  of  citation,  or  estop  herself  from  denying  thal.a  cita- 
tion liad  been  served,  li  :  but  where  dower  is  barred  by  a  legal  jointure,  an  election  is  not  neces- 
s.iry  toentitlea  widow  to  take  the  provisions  made  for  her  in  her  husband's  will,  lli;  nordoesan 
election  on  her  part  to  take  under  the  will  bar  a  widow  of  her  right  to  the  distributive  share  of 
personal  estate  not  disposed  of  in  the  will,  ISane  v.  IVick,  14  O  S  .Wi ;  but  when  a  widow  elects 
to  take  under  a  will  which  divides  the  real  and  personal  estate  of  the  testator  between  her 
and  two  children,  giving  to  the  widow  and  her  neirs  one-third  of  the  real  estate,  and  more 
than  one-third  of  the  personalty,  she  is  not  entitled  to  a  distributive  share  of  the  personal  prop- 
erty, under  the  statute,  for  the  reason  that  the  personal  property  is  not  intestate,  allhough  a 
subsequent  clause  of  the  will  recites  that  the  devises  and  heiinests  to  his  wife  were  not  intended 
to  be  in  lieu  of  her  dower,  either  in  his  real  or  personal  estate.  I'arkrr  v.  I'arkrr,  13  ().  S.  Wi. 
Where  a  widow,  without  following  the  forms  prescribed  by  law  for  inakins  her  election  to  tak« 


8«e  AppeBdh. 


^ce  Ippradlz. 
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after  the  probate  of  such  will,  issue  a  citation  to  such  widow  or  wid- 
ower to  appear  and  elect  whether  to  take  such  provision,  or  be  endowed  ,  j 
of  the  lands  of  the  deceased  consort  and  take  the  distributive  share  " '. 
of  the  personal  estate ;  and  such  election  shall  be  made  within  one 
year  from  the  date  of  the  service  of  the  citation  aforesaid ;  provided, 
that  if  a  proceeding  to  contest  the  validity  of  any  will  be  commenced 
within  such  year,  the  widow  or  widower  shall  be  entitled  to  make  such 
election  within  three  months  after  such  proceedings  shall  have  been 
finally  disposed  of,  sustaining  such*  will;  but  the  widow  or  widower 
shall  not  be  entitled  to  both,  unless  it  plainly  appears  by  the  will  to 
to  have  been  the  intention    that  the  widow  or  widower  should  have 

such  provision  in  addition  to   the  dower  and  such  distributive  share.  » 

[Afiriis,  1889:  86  v.  187.] 

Sec.  5984.    The  election  of  the  widow  or  widower  to  take  under  Election  or  non- 
the  will  siiali  be  made  in  person,    in   the  probate  court  of  the  proper  effect ""'''" 
county,  except  as  hereinafter   provided ;  and  on  the  application  by  a  See  Sup. 
widow  or  widower  to  take  under  the  will,  it  shall  be  the  duty  of  the  I 

court  to  explain  the  provisions  of  the  will,  the  rights  under  it,  and  by 

law  in  the  event  of  a  refusal   to  take  under  the  will.     The  election  ' 

of  the  widow  or  widower  to  take  under  the  will  shall  be  entered  upon  • 

the  minutes  of  the  court ;  and  if  the  widow  or  widower  shall  fail  to 
make  such  election,  the  widow  or  widower  shall  retain  the  dower, 
and  such  share  of  the  personal  estate  of  the  deceased  consort  as  the 
widow  or  widower  would  be  entitled  to  by  law  in  case  the  deceased 
consort  had  died  intestate,  leaving  children.     If  the  widow  or  widower  <- 

elect  to  take  under  the  will,  the  widow  or  widower  shall  be  barred  of  ' 

dower  and  such  share,  and  take  under  the  will  alone,  unless  as  pro- 
vided in  the  next  preceding  section ;  but  such  election  by  the  widow 
or  widower  to  take  under  the  will  shall  not  bar  the  right  to  remain  in 
the  mansion  of  the   decea.sed  consort,  or  the   widow  to  receive  one  i 

year's  allowance  for  the  support  of  herself  and  children,  as  provided 
by  law,  unless  the  will  shall  expressly  otherwise  direct.  [ApriF^, 
1889:  86  V.  188.] 

under  the  will,  sets  up  no  claim  for  dower,  bMt  actually  and  in  ^r/ takes  under  the  will,  and  for 
n  vcrics  of  years  has  the  use  and  occupancy  of  the  property  devised,  she  is  barred  of  her  dower,  ^ 

aiiJ  estopped  10  deny  her  election  to  take  under  the  will,  Thompsou  v,  iloo^,  6  O.  S,  481 ;  so  also, 
where  the  widow,  with  the  full  knowlcdce  and  acquiescence  of  the  hejrs  and  devisees  of  the  tes- 
tator, seis  up  no  claim  for  dower,  hut  actually  lakes  possession,  and  ha<  the  use  and  iHtupancy 

of  the  property  devised  to  her  under  the  will    for  a  series  of  years  after  the  probate  of  the  will.  ' 

the  heirs  or  devisees  arc  estopped  to  deny  the  election  of  the  widow  to  t;ikc  under  the  will, 
StoektoH  V.  Woflley,  200.  S.  1S4:  and  where  the  provisions  in  the  will  'include  dower,  if  the 
widow  actually  accepts  the  provisions  made  for  her.  and  then  dies  without  makine  the  statutory 

-  election  in  court,  and  without  bein(c  cited  to  appear  in  court  for  that  purpose,  but  within  the 
time  allowed  for  such  citation,  she  will  beheld  to  have  taken  under  the  will,  and  her  representa- 
tives will  be  entitled  to  no  part  of  the  personal  estate  except  that  given  to  her  in  the  will,  Uaxter 
V.  Btnvyer,  lU  O.  S.  IIMJ;  but  the  election  of  the  widow  to  take  under  the  will  does  not  estop  her 
from  setting  up  her  riijht  as  heir  to  the  estate,  from  contesting  the  validity  of  the  wilK  nor  from 

.  controvertinc  the  validity  of  devises  therein  made,  Carder  \i  Fayette  Co.,  Ki  O.  S.  :1.J2;  how- 
ever, when  the  widow  elects  to  be  endowed  of  the  lands  of  her  husband,  instead  of  under  the 


jrill,  the  devisees  who  arc  prejudiced  by  such  election  are  c(|uitably  entitled  to  compensation 
out  of  the  rejected  provisions  made  for  her  in  the  will,  Jennings  v.  Jennines.  21  O.  S.  56;  but 
an  election,. formally  made  and  entered  upon  the  journal,  at  the  iii.stance  of  the  widow,  can  not 


afterward,  even  within  a  year  from  the  service  of  a  citation,  be  set  aside  at  her  pleasure.  Davit 
V.  D,tvis,  n  O.  S.  3S6. 

A  divorced  wife,  on  the  death  of  her  former  husband,  not  beinc  his  widow,  has  no  right  of 
election  between  the  provisions  of  his  will  and  dower.      Charlton  v.  Miller,  '11  O.  S.  298. 

The  rules  of  the  wills  act,  prescribing  the  time  and  the  manner  of  election  by  widows,  arc  not 
applicable  to  foreign  wills;  but  whenever  a  foreign  will,  properly  construed,  creates  a  case  for 
election  at  common  law,  such  election  must  be  made  whenever  the  protection  of  the  I'ights  of 
other  interested  parties  makes  it  necessary,  and  in  such  manner  as  will  be  binding  upon  the 
wid^w.    Jennings  v.  Jennings,  21  O.  S.  56. 

And  see  MilUkin  v.  Weiliver,  37  O.  S.  460. 

25964.  It  is  not  the  duty  of  the  probate  judge  to  explain  to  a  widow  her  rights  as  an  heir,  at 
the  time  of  the  election.  He  is  to  advise  her  as  to  the  effects  of  the  election  on  her  rights  as  a 
widow,  Carder  V.  Fayette  0».,  16  O.  S.  ^o2;  and  the  entry  of  an  elf'ction  by  a  widow  to  take  See  Appendix* 
under  the  will  of.  her  husband,  in  the  probate  court,  need  not  show  aflirmatively  that  the  judge 
had  explained  to  her  the  provisions  of  the  will,  etc.,  for,  in  the  absence  of  an  averment  or  proof 
to  the  contrary,  such  explanation  will  he  presumed.  Arrvx  v.  /htr-is,  II  f).  S.  iWiJ;  but  the  pro- 
bate judge  has  no  right  to  cancel  an  electitm  previously  made  and  entere<l  upfin  his  journal,  at 
her  instance,  for  an  alleged  misapprehension  on  her  part  as  to  the  provisions  and  effect  of  such 
will,  //»  ;  for  such  election,  when  made  and  recorded,  can  he  vacated  only  on  petition  to  the  court 
of  common  pleas,  or  other  court  having  general  equity  jurisdiction.     Jo. 

And  see  StilUjr  v.  Falger,  14  O.  GIO;  MilUkin  v.  H'eiliver,  37  O.  S   -100. 
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§§  5965-5967. 


Election  when 
person  unable  to 
appear  or  non* 
Ktident. 


Election  of  insane 
or  imbecile :  how 


Por- 


Doner  Ta- 
ste AfifieH' 


For  decisions,  see 
Apfendijc. 


Rights  of  pur- 
chaser without 
knowledge  of  a 
foreign  will. 


Sec.  5965.  If  the  widow  or  widower  of  the  testator  shall  be  un- 
able to  appear  in  court  by  reason  of  ill-health,  or  is  not  a  resi<ient 
of  the  county  in  which  such  election  is  required  to  be  made,  the 
probate  court  shall,  on  an  application  made  in  behalf  of  such  person, 
issue  a  commission,  with  a  copy  of  the  will  annexed,  directed  to  any 
suitable  person,  to  take  the  election  of  such  widow  or  widower,  to  ac- 
cept the  provisions  of  such  will  in  lieu  of  the  provision  made  by  law ; 
and  it  shall  be  the  duty  of  the  court  in  such  commission  to  direct 
such  person  to  explain  the  rights*  of  such  widow  or  widower  under 
the  will,  and  by  law.     {April  i,  1889:  86  v.  188.] 

Sec.  5966.  If  the  widow  or  widower  of  any  testator  shall  be  un- 
able to  make  an  election  by  reason  of  unsoundness  of  mind,  the  pro- 
bate coyrt  shall,  as  soon  as  the  facts  shall  come  to  the  knowledge  of 
the  court,  at  any  time  within  one  year  after  the  death  of  the  testator, 
appoint  some  suitable  person  to  ascertain  the  value  of  the  provision 
made  by  the  testator  for  such  widow  or  widoower  in  lieu  of  the  pro- 
visions made  by  law,  and  the  value  of  the  rights  by  law  in  the  estate 
of  the  deceased  consort;  and  if  the  court  shall  be  satisfied,  on  the 
return  of  the  report  of  the  person  appointed  to  make  such  investiga- 
tion, that  the  provision  made  by  the  testator  for  the  widow  or  wid- 
ower, in  the  will,  is  more  valuable  and  better  than  the  provision  by  law, 
the  court  shall  record  upon  its  minute  book  an  entry  that  such  insane 
or  imbecile  widow  or  widower,  by  virtue  of  the  proceeding  herein 
provided,  elects  to  take  under  the  will  of  the  deceased  consort,  which 
election,  when  so  entered,  shaU  have  the  same  force  and  effect  as  an 
election  made  by  one  not  under  such  disability.  \^AprU  ^,  1889:  86 
v.  188.] 

CONSTRUCTION    AND   OPERATION. 

Sec.  5967.  The  title  of  any  bona  fide  purchaser,  without  knowledge 
of 'a  will,  to  any  land  situated  in  this  state,  derived  from  the  heir  or  heirs 
of  any  person  not  a  resident  of  this  state  at  the  time  of  his  or  her  death, 
shall  not  be  defeated  by  the  production  of  the  will  of  such  decedent, 
unless  such  will  shall  be  offered  for  record  in  this  state  witHin  four 
years  from  the  final  probate  and  establishment  of  such  will  in  the  stale 
or  territory  in  which  it  may  have  been  admitted  to  probate:  provided, 
that  the  rights  of  infants,  married  women,  or  persons  of  insane  mind 
and  memory,  shall  not  be  concluded  by  any  delay  or  failure  to  record 
such  will  in  this  state,  until  two  years  after  their  respective  disabilities 
are  removed:  provided,  further,  that  no  proceeding  shall  be  had  in  this 
state  to  contest  a  will  executed  and  proved  according  to  the  law  of  any 
state  or  territory  of  the  United  States,  or  of  any  foreign  country,  rela- 
tive to  property  in  this  State;  but  if  the  said  will  shall  be  set  aside  in 
the  state,  territory,  or  country  in  which  it  is  executed  and  proved,  the 
same  shall  be  held  of  no  validity  in  this  state  as  to  all  persons  claiming 
under  said  will,  with  notice  of  the  same  being  set  aside,  as  aforesaid ; 


I  Ippendls. 


},  5967,  This  section  of  the  wills  act,  which  provides  that  no  proceeding  shall  be  had  in  thii 
state  to  contest  a  foreign  will,  executed  and  proved  according  to  the  foreign  laws  relative  tc 
property  in  this  state,  and  which  also  declares  that  if  the  will  be  set  aside  where  made  and  proved. 
It  shall  be  of  no  validity  here,  has  reference  to  such  foreign  wills  as,  when  made  and  proved  in 
conformity  to  the  foreign  law,  are,  by  the  laws  of  this  state,  valid  to  dispose  of  property  therein 
situated,  and  does  nnl  apply  to  cases  arising  under  former  laws,  of  wills  valid  where  made, 
but  inopcmtivc  here  because  not  executed  in  conformity  to  our  law,  Jones  v.  Robinson,  17  O.  S 
171  :  and  while  not  deciding  that  resort  to  the  statutory  mode  provided  for  contesting  a  will  if 
nei  essary'xn  order  to  set  aside  or  declare  invalid  the  record,  in  this  state,  of  a  foreign  will  inop 
ernlive  to  dispose  of  property  in  this  state,  by  reason  of  its  not  conforming  to  the  statute  in  force 
lit  the  time  of  the  making  of  such  will :  yet,  where  that  inode  of  proceeding  has  been  resortec 
til,  the  petition  will  not,  on  that  ground,  be  dismissed,  as  such  suits  have  been  repeatedly  enter 
lained  for  that  purpose,     lb. 
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and  as  to  all  other  persons,  from  the  time  that  an  authenticated  copy 

of  the  final  order  or  decree  setting  the  same  aside,  is  filed  in  the  office 

of  the  probate  judge  of  the  county  in  which  said  \vill  is  recorded    "•  *  "•  >**«• 

[50  V.  297,  §  52-] 

Sec.  5968.     When  lands,  tenements,  or  hereditaments  are  given  by  De»i«  for  iif« 
will,  to  any  person  for  his  life,  and  after  his  death  to  his  heirs  in  fee  or  ''""ited  »  hesA, 
by  words  to  that  effect,  the  conveyance  shall  be  construed  to  vest  an  ''°''  """"'"' 
estate  for  life  only,  in  such  first  taker,  and  a  remainder  in  fee  simple  in 
hi.s  heirs.     [50  v.  297,  §  53.]  s.  *  <•.  HWii. 

Sec.  6969.     Any  estate,  right,  or  interest,  in  lands  or  personal  Property  acquired 
estate  or  other  property  acquired  by  the  testator  after  the  making  of  his  "^^^'^"of Vn 
will,  shall  pass  thereby,  in  like  manner  as  if  held  or  possessed  at  the  passes, 
time  of  making  the  will,  if  such  shall  clearly  and  manifestly  appear  by 
the  will  to  have  been  the  intention  of  the  testator.     [50  v.  297,  §  54.  j  *•**•  '•*•• 

Sec.  5970.     Every  devise  of  lands,  tenements,  or  hereditaments,  when  whole 
in  any  will  hereafter  made,  shall  be  construed  to  convey  all  the  estate  p'^'eof  devisor 
of  the  devisor  therem,  which  he  could  lawfully  devise,  unless  it  shall  ihe  den»<-. 
clearly  appear  by  the  will  that  the  devisor  intended  to  convey  a  less 
estate.     [50  v.  297,  ^  55.]  %.»,K. i«s;. 

Sec.  5971.     When  a  devise  of  real  or  personal  estate  is  made  to  any  Devise  or  bcqu«»t 
child  or  other  relative  of  the  testator,  if  such  child  or  other  relative  shall  del," Jj'ciev'isee" 
have  been  dead  at  the  time  of  the  making  of  the  will,  or  shall  die  there-  or  legatee, 
after,  leaving  issue  surviving  the  testator,  in  either  case  such  issue  sfiall 
take  the  estate  devised  in  the  same  manner  as  the  devisee  would  have 
done,  if  he  had  survived  the  testator;  or  if  such  devisee  shall  leave  no  8«« Apposiiix. 
such  issue,  and  the  devise  be  of  a  residuary  estate  to  him  or  her,  and 
other  child  or  relative  of  the  testator,  the  estate  devised  shall  pass  to, 
and  vest  in  such  residuary  devisee  surviving  the  testator,  unless  a  dif-' 
ferent  disposition  shall  be  made  or  required  by  the  will.     [63  v.  47,  s.*s.  »im. 
§56.] 

Sec.  6972.     When  any  part  of  the  real  estate  of  a  testator  shall  ^vhen  real  estate 
descend  to  his  heirs  by  reason  of  its  not  being  devised  or  disposed  of  undevised  sh.iii  b» 
by  his  will,  and  his  personal  estate  shall  be  insufficient  for  the  payment  d^bt's'insi'ead'or 
of  his  debts,  the  undevised  real  estate  shall  be  first  chargeable  with  the  P"««'»»''y 
debts,  in   exoneration,  as  far   as  it  will  go,  of  the   real  estate  that  is 

\  6'J'W.     By  the  cnaclmenl  of  this  <;ection  in  1S40  the  rule  in  ShcIIey'v  case  \i;l^  abro;:alt-(i  nv '" 
wilU  taking  effect  since  then.   A  contrariety  of  deci^iions  w.i*;  made  binder  lli'-  rule  in  tlie  fi.llo  \  ■  BM  AppfinaiX. 
log  cases  :    McFeely  \.  Moore^aO.  Mq\\    King  v.  Kin^,  I'J  O.  471;  and   .trji/stri'/tt^  \ .  /at:e,  \'l 
O.  287.     See  also  Carter  v.  Reddish,  32  O.  S.  1. 

I  W69.  Prior  to  the  enactment  of  this  section,  in  its  present  form,  it  would  seem  that  lands* 
acqiured  subsequent  to  Che  execution  cf  a  will  would  not,  in  general,  pass  so  a  residuary  devisee 
without  a  republication  of  the  will,  Rrynolds  v.  Shirley,  7  O.  2  pt.  39;  but  it  wai  even  then 
held  that  if  the  testator,  at  the  lime  of  the  making  of  the  will,  was  in  possession  of  land  under  a 
verbal  contract  of  purchase,  the  devise  of  such  land  was  good,  notwithstanding  the  fact  that 
the  legal  title  thereto  w.is  acquired  after  the  execution  of  the  will ;  for  the  .icquisition  of  the 
titU  did  not  operate  as  a  revocation  of  the  will,  and  the  legal  title  therefor  passed  to  the  devisee, 
anc  not  to  the  heir,  Smith  v.  /ones,  4  O.  11-") ;  and  in  I'rudeii  v.  Prudeit,  14  <).  S.  2.51,  in  con- 
struing this  section,  then  in  the  exact  language  in  which  it  is  now  clothed,  it  was  held  that 
lands  acquired  after  the  making  of  a  will,  which  disposes  of  nil  the  testator's  property  owned 
by  him  at  the  time  of  his  death,  for  specified  purposes,  will  pass  under  its  provisions.     U. 

\  .''370.  No  words  of  perpetuity  are  essential  in  a  will  to  pass  an  estate  of  inheritance ;  and 
therefore,  if  the  language  used,  .is  descriptive  tif  the  estate,  is  general,  :.nd  sufKcicnt  to  compre-  g,,  Appemdtx. 
hend  the  property,  without  any  words  of  limitation,  or  provision  in  the  will  qualifying  the  interest 
devised,  a  fee  in  the  land  will  pass,  Tlwm/isou  v.  Iloaf,  « ().  S.  4«l  ;  so  a  devise  to  a  wife,  of 
one-half  of  all  the  testator's  real  estate,  is  a  levise  in  fee,  //onv  v.  Fttlicr,  1!)  O.  01  ;  but  such 
devise  is  controlled,  and  the  interest  reduced  to  an  estate  determining  when  the  youngest  child 
arrives  at  full  .ige,  if  the  following  language  he  used  in  a  subsequent  clause  :  "  In  the  »'''™ 
)>lace,  I  desire  that  my  properly  l>e  kept  together  until  my  y^ningesl  child  shall  become  of  full 
age.  and  to  make  use  of  it  to  ihe  best  advantage  for  supporing  and  educating  my  children,  and 
at  ihe  same  lime   that  the  youngest  shall  become  of  age   the  property  shall  then  be  disposed  of  ' 

and  divided  equally  amongst  my  children,"  lb:  for  if  the  language  of  a  will,  in  a  residuary 
clause,  will  admit  of  a  limited  application,  as  well  as  one  of  a  more  general  character,  it  W"'  be 
given  that  construction  which  is  most  favorable  to  the  heir  at  law.  Bane  v.  Wick,  19  O.  S.  328. 
See  Smith  v.  Btrry,  8  O.  365;  Reynelds  v.  Shirley,  7  O.  2  pt.  39;  Parish  v.  Ferris.  6  O.  S. 
AGS;  NiUs  v.  Gray,  12  O.  S.  320;  Anderson  v.  Cary,  36  O.  S.  .'jOe  ;  Piatt  v.  Sinton,  37  O.  S.  383. 

i  j9ri  See  Ramsdalt  v.  Craighitl.  9  O.  197:  Hank  v.  Carpenter.  7  O.  pt.  1,21;  Stiver  ■w. 
Stiver, »  O.  '^17;  Piatt  v.  St.  Clair,  6  ()  'i!? ;  Matoan  v.  Cole.  8  O  'i-K;  and  Bustard  r.  Dot- 
ney,  1  (J.  OS. 
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Contribution 
when  devised  or 
bequeathed  prop- 
erty taken  to  pay 
debts : 


6m  Appendix. 

8.  A  C.  l(U2:. 

£xcept  when  will 
otherwise  pro- 
vides. 

Hce  Appcadls. 


8.  *  0.  less. 


Bui  whole  estate 
liable  for  debts. 


8.  A  C.  I6i8. 


Portion  of  child 
born  after  execu- 
tion of  will  or  sup- 
posed to  be  dead, 
or  of  witness^  sub- 
ject to  contribu- 
tion. 


M.  A  f.  I(«8. 


If  any  liable  to 
rontrlbute  arc  tu- 
bolvent,  how 
others  to  make  up 
deficiency,  etc. 


R.  A  r.  I«28. 


How  contribution 
enforced : 


S.  A  C.  1628. 

Or  adjusted,  etc., 
upon  order  of  sale 
to  pay  debts. 


N.  A  C.  lUUk 


devised,  unless  it  shail  appear  from  the  will,  that  a  different  arrange- 
ment of  his  assets,  for  the  payment  of  his  debts,  was  made  by  the  tes- 
tator ;  in  which  case  they  shall  be  applied  for  that  purpose  in  conform- 
ity with  the  provisions  of  the  will.     [50  v.  297,  §  57.] 

Sec.  5973.  When  any  estate,  real  or  personal,  that  is  devised  shall 
be  taken  from  the  devisee  for  the  payment  of  the  debts  of  the  testator, 
all  the  other  devisees  and  legatees  shall  contribute  their  respective  pro- 
portions of  the  loss  to  the  person  from  whom  the  estate  is  taken,  so  as 
to  make  the  loss  fall  equally  on  all  the  devisees  and  legatees,  accord- 
ing to  the  value  of  the  property  received  by  each  of  them,  excepting 
as  provided  in  the  following  section.     [50  v.  297,  §  58.] 

Sec.  5974.  If,  in  such  case,  the  testator  shall,  by  making  a  specific 
devise  or  bequest,  have  virtually  exempted  any  devisee  or  legatee 
from  his  liability  to  contribute,  with  the  others,  for  the  payment  of  the 
debts,  or  if  he  shall,  by  any  other  provision  in  the  will,  have  prescribed 
or  required  any  appropriation  of  his  estate,  for  the  payment  of  his 
debts,  different  from  that  prescribed  in  the  preceding  section,  the  estate- 
shall  be  appropriated  and  applied  in  conformity  with  the  provisions  of 
the  will.     I50  V.  297,  45  59.] 

Sf.c.  5975.  Nothing  contained  in  the  two  preceding  sections  shall 
impa'r,  or  in  any  way  affect,  the  liability  of  the  whole  estate  of  the  tes- 
tator, for  the  payment  of  his  debts;  but  the  jjro visions  of  these  sections 
shAll  apply  only  to  the  marshaling  of  the  asseis  as  between  tliose  who 
hold  or  claim  under  the  will.     [50  v.  297,  §  60.] 

Sec.  5976.  When  any  part  of  the  estate  of  the  testator  descends 
to  a  child  born  after  the  execution  of  the  will,  or  to  a  child  absent  and 
reported  to  be  dead,  or  to  a  witness  to  a  will  who  is  a  devisee  or  lega- 
tee, such  estate  (and  the  advancement  made  to  such  child  or  witness) 
shall,  for  all  the  purposes  mentioned  in  the  three  preceding  sections, 
be  considered  as  if  it  had  been  devised  to  such  child  or  witness ;  and 
he  shall  accordingly  be  bound  to  contribute  with  the  devisees  and  lega- 
tees, as  before  provided,  and  shall  be  entitled  to  claim  contribution 
from  them  accordingly.     [50  v.  297,  §  61.] 

Sec.  5977.  When  any  of  the  persons  who  are  liable  to  contribute 
toward  the  discharge  of  such  debt,  according  to  the  provisions  contained 
in  the  four  preceding  sections,  shall  be  insolvent  or  unable  to  pay  his 
just  proportion  thereof,  the  others  shall  be  severally  liable  to  each  other, 
for  the  loss  occasioned  by  such  insolvency,  each  one  in  proportion  to 
the  value  of  the  property  received  by  him,  from  the  estate  of  the 
deceased;  and  if  any  one  of  the  persons  so  liable  shall  die,  without 
having  paid  his  proportion  of  such  debt,  his  executors  and  administra- 
tors shall  be  liable  therefor,  in  like  manner  as  if  it  had  been  his  proper 
debt,  to  the  extent  to  which  he  should  have  been  liable  if  living.  [50  v. 
297,  §  62J  . 

Sec.  5978.1  All  cases -arising  under  this  chapter,  in  which  devisees 
or  legatees  may  be  required  to  contribute  to  make  up  the  share  of  any 
child  born  after  the  execution  of  the  will,  or  of  a  child  absent  and 
reported  to  be  dead,  or  of  a  witness  to  the  will,  or  in  which  contribu- 
tion is  to  be  made  among  devisees,  legatees,  and  heirs,  or  any  of  thein, 
may  be  heard  and  determined  in  a  single  action.     [50  v.  297,  §  63.] 

Sec  5979.  Nothing  in  the  foregoing  sections  contained,  shall  ))rc- 
vent  the  court,  when  a  sale  of  lands  aliened  or  unaliened,  by  a  devisee 
or  heir  is  ordered  for  the  payment  of  the  debts  of  the  estate,  to  make 
such  order  and  decree  for  the  sale  of  any  portion  of  the  aliened  or 
unalienetl  land,  ;is  may  be  equitable  between  the  several  parties,  and 
also  to  make  such  order  of  contribution,  and  such  further  order  and 
decree  as  will  fully  settle  and  adjust  the  various  rights  and  liabilities  of 
the  parties,  which  arise  by  reason  of  the  alienation  or  the  order  of  sale, 
or  otherwise.      [50  v.  297,  §  64.] 
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Sec.  5980. 


When  a  last  will  and  testament  is  admitted  to  probate,  E.„,e  direced  or 
or  a  will  made  out  of  this  state  is  admitted  to  record  as  hereinbefore  devised  lobeMid 
provided,  and  any  lands,   tenements,  or  hereditaments  are  given  or  J?ho  m^y  «u'."* ' 
devised  by  such  will  to  the  executors  therein  named,  or  any  of  them, 
to  be  sold  or  conveyed,  or  such  estate  shall  be  thereby  ordered  to  be 
sold  by  such  executors,  or  any  of  them,  and  one  or  more  of  the  execu- 
tors so  named  die,  refuse  to  act,  or  neglect  to  take  upon  themselves  the 
execution  of  the  will,  then  all  sales  and  conveyances  of  said  estate  by 
the  executor  or  executors  who  took  upon  himself  or  themselves  in  this 
state  the  execution  of  the  will,  or  the  survivor  or  survivors  of  them, 


L 


\  'tdSO.     Where  a  will  confers  power  upon  »n  executor  to  sell  lands,  it  uitl  he  M^  construed  as 
U>  carry  out  the  intentions  of  the  testator,   li  t'lliams  v.  t'ra<h,  17  O.   171  ;  and  although  one     g^  Ap^eMlix. 
executor  can  not  purchase  land  of  his  co-executors,  yet   %\xc\\  a  sale  may  be  confirmed  by  the 
subsequent  assent  and  ratification  of  the  htirs.     MiUheil  v.  Duitiap,  lU  O.  117. 

coNSTRrcTioN  OF  wiLi^.     [JJ  5967-.'i08O..  Sm  Appeadli. 

tn  construing  wills  the  intention  of  the  testator  must  govern,  if  It  is  not  unlawful,  nor  inconsis- 
tent with  the  rules  of  law,  and  the  control  over  intention  by  the  rules  of  law  does  not  apply  to 
the  construction  of  words,  but  to  the  nature  of  the  estate.  A  testator  may  make  use  ofsuch 
words  as  he  pleases  to  express  his  intention,  and  if  clearly  manifested  it  will  be  carried  into 
effect,  if  it  is  not  unlawful,  or  docs  not  create  an  estate  forbidden  by  law  ;  for  while  the  testator 
may  choose  his  own  language,  he  cannot  create  an  estate,  which  the  law  prohibits.  King  v.  Beck, 
15  O.  559;  Carter  v.  Reddish,  32  O.  S.  1 ;  Union  v.  Laycock,  'X.^  O.  S  128;  and  if  language  of 
the  testator  in  the  residuary  clause  of  a  will  will  admit  of  a  limited  application,  as  well  as  one 
of  a  more  general  character,  a  court  of  equity  will  give  it  that  construction  which  is  most  favor- 
able to  the  heir-at-law.     Banes.  Wick^  19  O.  328;   Carter  v.  Reddish,  sufra. 

Grammatical  accuracy  need  not  be  observed  in  construing  a  will,  but  it  should  be  read  with  a 
view  to  the  situation  and  circumstances  of  the  testator,  in  reference  to  the  subjects  of  his  dispo- 
sition and  the  objects  of  his  bounty.     IVorman  v.  Teagarden^  2  O.  S.  380. 

Nor  should  it  be  construed  technically,  but  sensibly  and  liberally,  in  order  to  effect  the  testa- 
tor's intentions ;  neither  should  it  be  so  construed  as  to  destroy  all  benefit  from  a  devise,  if  it  can 
consistently  be  avoided.  Thffmpson  v.  Thompson,  4  O.  S.  833;  and  with  these  collateral  aids  to 
a  correct  interpretation  a  will  must  speak  for  itself,  and  the  intention  of  the  testator  gathered 
from  what  appears  on  its  face.  Wonnan  v.  Teagarden,  supra:  Black  v.  Hill,  32  O.  S.  813;  for 
to  allow  language  to  be  varied  or  contradicted,  or  omissions  supplied,  or  apparent  ambiguities 
removed  by  parol  testimony,  would  in  effect  be  the  repeal  of  the  law  requiring  the  will  to  be 
in  writing,  and  introduce  all  the  uncertainty,  fraud,  and  penury  which  it  was  the  intention  of  the 
law  to  prevent,  lb.;  but  while  the  will  can  not  be  construed  by  evidence  received  altunde,^9kXo\ 
evidence  maybe  received  for  the  purpose  of  counteracting/mw/Zin  the  devise,  and,  in  some 
peculiar  cases,  to  attach  a  trust  to  tnfc  estate  devised,  but  in  such  cases  courts  will  act  with  the 
extremes!  caution,  Collins  v.  Hope,  20  O.  492 ;  and  so,  where  the  words  of  a  will  creating  a  trust 
clearly  point  out  that  trust  and  define  its  limitations,  the  same  construction  will  be  put  on  the 
will;  whether  it  be  regarded  as  executed  or  executory,  Gilpin  v.  Williams^  17  O.  S.  396;  but  if  it 
appear  from  ;hc  will  itself  that  the  testator's  real  meaning  will  be  frustrated  by  a  strict  execu- 
tion of  the  testator's  directions^  a  more  liberal  construction  will  be  given,  Ib.t  for  the  rule  for 
construing  the  language  of  a  will  is  less  rigid  than  it  is  in  regard  to  any  other  instrument  It  is 
not  necessarily  to  be  viewed  technically,  but  sensibly  aud  liberall^j  in  the  direction  of  the  inten- 
tion of  the  testator;  but  in  whatever  language  an  intended  disposition  is  expressed,  if  the  disposi- 
tion itself  is  not  unlawful,  it  must  follow  the  ascertained  intent.  Brasher  v.  Marsh,  \Vt  O.  S.  103. 
The  rule  that  a  testator  will  not  be  presumed  to  have  died  intestate  as  to  any  part  of  his  estate, 
to  which  his  intention  seems^  to  have  been  directed,  applies  only  to  the  construction  of  a  will 
the  language  of  which  iKcifuivocal.     lb. 

So,  when  an  instrument  is  open  to  two  constructions,  the  one  consistent  and  the  other  repug- 
nant to  law,  or  the  one  will  give  effect  to  the  whole  instrument  and  the  other  will  destroy  a  part 
the  former  must  always  be  adopted.     Prudcn  v.  Prun.-n,  14  O.  S.  251  ;  Linton  v,  l.aycock,  MS 
<>.  S.  128. 

So,  also,  a  gift  to  a  charitable  use  is  to  receive  a  most  liberal  construction.  Canal  Co.  v.  ^anes- 
vilie,  20  O.  S.  48:t. 

It  is  a  well  established  rule  in  the  interpretation  of  wills,  that  when,  by  the  terms  and  provis- 
ions of  the  will,  the  real  and  personal  estate  are  blended  into  one  common  fund,  this  is  decisive 
of  the  intennon  of  the  testator  to  charge  the  legacies  on  the  real  estate  in  case  of  a  deficiency 
of  personal  assets;  and  where  there  are  pecuniary  legacies  in  a  will,  and  a  partial  disposition 
of  real  estate  by  specific  devises,  followed  by  a  general  devise  of  the  residue  of  the  real  and 
personal  estate  ttfother  parties,  such  residuary  clause  is  such  a  blending  of  the  real  and  per- 
sonal estate,  in  one  common  fund,  as  to  justify  the  implication  that  the  testator  intended,  in  case 
of  a  failure  of  personal  assets,  to  make  the  legacy  a  charge  upon  the  realty.  Moore  v.  Beck- 
with,  14  O.  S.  129. 

The  rule  which  destroys  a  remainder  in  personal  property,  when  an  absolute  power  of  disposi- 
tion is  given  to  the  first  taker,  docs  not  apply  in  any  case  where  a  total  repugnancy,  between 
the  remainder  and  prior  interest,  docs  not  exist,  Pruden  v.  Pruden,  14  O.  S.  251 ;  but  a  power  of 
disposition  reserved  to  the  first  taker,  in  favor  of  particular  objects,  or  for  the  accomplishment 
of  particular  purposes,  does  not  create  such  repugnancy,  although  such  objects  or  purposes  may 
call  for  an  appropriation  of  the  whole  property;  and  a  gift  of  what  may  remain  unappropriated 
is  valid  and  legal.     lb. 

A  testator  may  direct  the  continuance  of  a  trade  or  business  by  his  executor,  as  trustee,  inde* 
pendent  of  his  executorship;  and  such  cases  often  occur.  But  in  such  cases  there  must  be  a 
devise  to  the  executor  in  triist,  or  part  of  the  assets  must  be  specifically  .«et  apart,  and  directed 
to  be  set  apart  as  a  trust  fund.  In  the  former  case,  the  executor  receives  them  at  once,  as  trustee, 
and  they  never  become  assets;  and  in  the  latter,  they  are  received  by  him  as  executor,  and 
remain  assets  until  so  set  apart,  and  invested.  But  the  setting  apart  must  be  distinct,  complete. 
&nd  final.  It  must  separate  the  funds  from  the  assets  of  the  estate^  and  from  the  control  of  the 
executor  as  such,  as  perfectly  as  the  payment  of  a  legacy  separates  it  from  the  estate,  and  casts 
the  burden  of  managing  and  controlling  it  upon  the  legatee  in  trust.  And  where  the  ejtccnlor  is 
to  be  held  to  act  in  both  capacities,  it  must  plainly  appear  that  such  was  th*.  intention  of  the 
testatCH*.  The  executorship  itself  is  a  trust,  and  every  provision  in  the  will  regarding  thc_  man- 
wcment  of  the  assets,  before  they  pass  out  of  the  executor's  hands  into  those  of  the  beneficianet, 
^Wi,  prima /aciet  be  h«ld  as  coming  wftHin  the  trust,  and  the  contrary  intention  must  be  nadeC* 
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shall  be  equally  valid  as  if  the  residue  of  the  executors  had  joined  in 
the  sale  and  conveyance;  but  if  none  of  the  executors  named  in  such 
will  take  upon  themselves  the  execution  thereof,  or  if  all  the  executors 
who  take  out  letters  testamentary,  die,  resign,  or  be  removed  before  the 
sale  and  conveyance  of  such  estate,  or  die,  resign,  or  be  removed  after 
the  sale  and  before  the  conveyance  is  made,  the  sale  or  conveyance  or 
both  shall  be  made  by  the  administrator  with  the  will  annexed.  [66  v. 
4,  §  65-] 

TESTAMENTARY    TRUSTEES. 

Trustees  ap-  Sec.  598L     Every  trustee  appointed  in  any  will  shall,  before  enter- 

mus'riveUiii!  '".6  "P°"  ^^^  discharge  of  his  duty  as  such  trustee,  execute  a  bond, 
unicM,  etc.  '  with  freehold  sureties,  payable  to  the  state,  in  the  probate  court  of  the 
county  in  which  any  such  will  may  be  admitted  to  probate,  to  the  satis- 
faction of  said  court,  conditioned  for  the  faithful  discharge  of  his 
duties  as  such  trustee :  provided,  that  when  by  the  terms  of  any  will, 
the  testator  shall  express  a  wish  that  his  trustee  may  execute  the  trust 
without  giving  bond,  the  court  admitting  the  will  to  probate  may,  at 
its  discretion,  grant  permission  to  the  trustee  to  execute  the  trust 
with  or  without  bond,  as  may  seem  expedient;  and  when  granted  with- 
out bond,  the  court  may,  at  any  subsequent  period,  upon  the  applica- 
tion of  any  party  interested,  require  bond  to  be  given ;  and  provided, 
further,  that  the  court  upon  the  application  of  any  party  interested, 
S.AS.  ws.  may,  if  deemed  necessary,  require  a  newer  additional  bond  at' any 

time  before  the  completion  of  the  trust.     [62  v.  6i,  §  i.] 
To  apply  to  trust!      ^Ec.  5982.     In  all  trusts  heretofore  created  by  will  and  not  fully 
hereioforecreated  discharged,  the  probate  court,  on  the  petition  of  any  person  interested, 
''  *'  ■  and  after  notice  to  the  trustee,  shall,  where  not  otherwise  directed  in 

the  will,  and  deemed  unnecessary  by  the  court,  require  a  bond  as  pro- 
8.AR.WS.  vided  in  the  next  preceding  section.  [62  v.  61,  §  2.] 
Removed  on  fail-  Sec.  5983.  If  any  trustec  aforesaid  shall  not  give  bond  witliin 
ure  to  give  bond,  gych  time  as  shall  be  ordered  by  the  court,  he  shall  be  removed  from 
his  trust,  or  be  considered  to  have  declined  it,  as  the  case  may  be;  and 
some  other  person  may  be  appointed  in  his  stead,  upon  giving  the 
s.*.s.i«2.  required  bond.     [62  v. 6 1,  §  3.] 

Separate  bond  Sec.  5984.     When  two  or  more  persons  shall  be  appointed  trustees 

or'jSint  bond!"'"  ^X  ^^^  ^^'"'  ^^^  probate  court  may  take  a  separate  bond  from  each. 
8.  AR.029.  with  sureties,  or  a  joint  bond  from  all,  with  sureties.     [62  v.  61,  §  4.] 

Surviving  trustee      Sec.  5985.     When  two  or  morc  trustees  are  appointed  by  will,   to 
S«t."""""        execute  a  trust,  and  One  or  more  of  them  die,  decline,  resign,  or  are 
removed,  the  survivors  or  remaining  trustees  or  trustee  may  execute 
8.  *  c.  1630.        ,fjg  trust,  unless  the  terms  of  the  will  express  a  contrary  intention. 
[50  v.  297,  S  66.] 

plainly  appear.  As  a  general  rule,  the  duties  of  an  executor,  as  such,  are  co-extensive  with  the 
proviftinns  of  the  will ;  and  it  is  only  in  cases  of  unmistak^^ble  intention,  or  of  inherent  necessity^ 
that  a  separate  character  will  be  assigned.     Gandolfo  v.  ii'alkcr,  lo  O.  S.  251. 

See  also  Collier  v.  Grimesey,  36  O.  S.  17;  Hamilton  v.  Rotigers,  Ctt  O.  S.  242;  Weston  v. 
Weston,  38  O.  b.  473 ;   Watts  v.  Watts,  38  O.  S.  480 ;  ai»  O.  b.  :J49,  535 ;  40  O.  S.  aW,  365. 

I  5981.  It  is  a  well  settled  rule  in  equity  that  a  trustee  is  not  permitted  to  so  manage  the  subject 
See  ippendlx.  of  his  trust  as  lo  make  profits  or  gain  therefrom  for  himself,  for  the  beneficiaries  in  the  trust 
have  a  right  to  expect  and  require  the  exercise  of  his  best  judgmcnl,  care,  and  diligence  on 
their  behalf,  and  the  gains  resulting  therefrom  Inure  to  their  sole  benefit.  Cox  y.  JoHm^ZI  O. 
S.  %\'1\  and  what  such  trustee  may  not  do  directly,  he  is  not  pcrmittrd  to  do  through  the  inter- 
vention of  an  agent  or  attorney  ;  and  it  makes  no  difference  whether  such  agent  or  attorney 
acts  for  the  triisicc  solely,  or  fnr  him  and  others,  with  a  view  to  joint  profit;  for  what  he  can 
not  do  Mnj^ly,  ihc  policy  of  the  law  will  not  permit  him  lo  participate  in  doing,    lb. 

hee  Appendix.  ^  WSI.     Where  a  loss  accrues  to  a  trust  fund    through  the  default  of  one  ^of  five  trustees 

appointed  by  will,  his  co-trustees  will  not  be  held  responsible  for  such  loss,  if  they  have  acted  in 
good  faith,  and  exercised  that  vigilance  over  the  fund  which  a  man  of  ordinary  prudence  would 
exercise  over  his  own  jjropertv,  State  v.  Guilford,  18  O.  500 ;  but  when  trustees  authorize  one 
of  their  number  to  receive  and  control  the  trust  fund,  and  are  negligent  in  taking  security  and 
looking  after  the  fund,  and  it  is  lost  by  the  defalcation  of  the  trustee  having  such  control,  all 
Che  trustees  are  liable.     lb.,  15  O.  593. 

Cm  Appeadlx*  {{  5985-86.    An  executor  derives  his  power  over  the  real  estate  of  the  testator  from  the  will,  and 

ectft  as  the  trustee  of  the  testator  to  fulfill  a  personal  trust,  while  the  authority  of  an  Adminis- 
trator, with  the  will  annexed,  emanates  from  and  is  dependent  on  legislative  enactments,  Wili^ 
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Sec.  5986.     if  any  testamentary  trustee  shall  die,  decline  to  accept,  when  probate 
resign,  become  incapacitated,  or  be  removed,  and  such  will  has  not  p"ilf,'a"e?sorto 
provided  for  the  contingency  of  the  death,  incapacity  or  refusal  of  such  execute  a  trim, 
trustee  or  trustees  to  accept  or  execute  the  trust,  the  probate  court  ha\- 
ing  probate  of  said  will  may  appoint  some, suitable  person  or  persons  lo  „  .r-  iino 
execute  the  trust  according  to  the  will,  who  shall  give  bond  with  secu- 
rity, as  provided  herein.     [50  v.  297,  S  67.] 

Sf.c.  5987.     'I'rusts  created  by  a  will  made  out  of  this  state,  and  How  tru«« 
relating   to  lands  situated  in  this  state,   may,   after  the  will   is   duly  wmmayVexe?" 
admitted  to  record  in  this  state,  be  executed  as  hereinafter  provided.  >:"<"=<' 
[50  V.  297.  §68-1  .s.*c.»«8o. 

Sec.  5988.     If  a  trustee  is  named   in   such   foreign  will,  he  may  Trustee  named  in 
execute  the  tru.st,  upon  giving  bond  to  the  state  of  Ohio,  in  such  sum  iSnifetc'""*'** 
and  with  such  sureties  as  shall  be  approved  by  the  jjrobate  court  of  the 
county  in  which  said  lands,  or  any  part  thereof,  are  situate,-  conditioned 
to  discharge  with  fidelity  the  trust  reposed  in  him :  provided,  that  when 
the  testator  in  the  will  naming  the  trustee,  shall  have  ordered  or  requested 
that  bond    should  not  be  given  by  said  trustee,  the  bond  shall  not  be 
required,  vinless  from  a  change  in  the  situation  or  circumstances  of  ihe  ^  » i-  iosa 
trustee,  or  for  other  sufficient  cause,  the  court  of  probate  shall  think 
proper  to  require  it.     [50  v.  297,  *»  69.] 

Sec.  5389.     If  a  trustee  has  been  appointed  by  a   foreign  court  How  trustee  ap- 
according  to  the  laws  of  the  foreign  jurisdiction,  he  may  execute  the  ^^^^l^^l^i  „,,„ 
trust  upon  giving  bond  as  provided  in  the  preceding  section,  and  satis-  execute  a  trust, 
fying  the  probate  court  of  the  county  in  which  such  lands,  or  any  part 
of  them,  are  situate,  by  an  authenticated  record  of  his  appointment,  ^^^ 

that  he  has  been  duly  appointed  trustee  to  execute  the  trust.     [50  v.    ' 

297.  §  70-] 

Sec.  5990.     The  probate  court  of  the  county  where  the  property  rhe  probate  »■« 
affected  by  the  trust  is  situated,  may,  when  necessary,  on  application,  [^UsteJ^nde^a 
by  petition  of  the  party  or  parties  interested,  appoint  a  trustee  to  carry  foreign  wui. 
into  effect  a  trust  created  by  a  foreign  will ;  which  trustee,  before  enter- 
ing upon  his  trust,  shall  give  bond,  with  such  security,  and  in  such 
amount,  as  such  court  shall  direct.     [50  v.  297,  §  71.] 

NUNCUPATIVE   WILLS. 

Sec.  5991.     -^  verbal  will,  made  in  the  last  sickness,  shall  be  valid  verbal  will,  how 
in  respect  to  personal  estate,  if  reduced  to  writing,  and  subscribed  by  m.ide  and  proved, 
two  competent  disinterested  witnesses,  within  ten  days  after  the  speak-  See  Sup. 
ing  of  the  testamentary  words;  and  if  it  be  proved  by  said  witnesses, 
that  the  testator  was  of  sound  mind  and  memory,  and  not  under  any 
restraint,  and  called  upon  some   person  i>resent,  at  the  time  the  testa-  ,      , 
mentary  words  were  spoken,  to  bear  testimony  to  said  disposition  as  ^'  * '  * 
his  will.     [50  V.  297,  S  74-] 

Sec  5992.     No   nupcupative  will  shall   be   admitted   to  record.  Must  be  admitted 
unless  the  same  shall  be  offered  for  probate  within  six  months  after  the  ibe'monVhs*"  '" 
death  of  the  testator.      [50  v.  297,  §  75.]  8.AC.  IMI. 

Sec.  5993.      Ihe  expense  of  proving  and  recording  wills,  shall  be  Expenses  and  fee* 
paid  by  the  party  at  whose  instance  the  same  is  done;  and  the  witnesses  by''^hom'pa!d!' 
and  officers  shall  have  the"  like  fees  for  attendance  and  services  as  in 
other  ca.ses;  and  uipon  the  executor  or  administrator  being  appointed  ^_  ^^ ,._  ,g3j_ 
the  expense  shall  be  reimbursed  out  of  the  estate.     [50  v.  297,  §  76.] 


»  Cmffr^l  O.  124;  lifrtry  v.  Decter,9  O.  49:  and  neither  the  negligence  nor  denth  of  the 
trustee.nor  other  circumstanccs,will  be  permitted  to  defeat  the  interest  of  those  for  whose  bcnctic 
the  ir.iiu  was  created,  Jb.  ;  see,  also,  Taylor  v.  Cattcvjayt  I  O.  232 ;  Dab»ey  v.  Mannings  3  ( ) 
121:  Sitelev.  W»rtkinsli»i,20.\Wl;  Hunti.  Free  man,  I  O.«)0:  Soweny.  Cyrrititii. SSO.S.W. 

i  S3G1.    A  duly  executed  written  will  cao  not  be  revoked  by  a  nuncupative  will.     McCuMf  v.    m..  ia,«*«  ji. 
H'ue.iOlU  y  f  BMAppendlT. 

Directions  by  an  owner  in  respect  to  a  disposition  of  his  property,  to  take  effect  after  deaih, 
•re  of  noeflfect  unlcs  ma'lc  through  the  medium  of  a  last  will  and  testament.  Phifips  v.  Hope, 


•re  of  noeflfect  unlcs  ma'lc  through  the  medium  of  a  last  will  and  testament.  Phipps  v.  Hope, 
Ifi  O.  S.  .')86;  but  if  the  v^i^rcls  reduced  to  writine  are  not  substantially  the  same  as  tn(><;e  spoken 
by  Ike  leitatur,  i!ie  will  is  invalid.     Bolles  v.  Harrit,  34  O.  S.  38. 
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fi994.  What  court  shall  grant  administration. 

5995.  When  letters  testamentary  to  issue. 

5996.  Bond  of  executor  and  its  condition  :  and 

when  bond  not  required. 

5997.  I)iflreren\  bond  may  be  given  when  exec- 

utor is  residuary  lejzatee. 

6998.  Such  bond  not  to  discTiarge  lien  of  credit- 
ors on  real  estate,  unless,  etc. 

0999.  Separate  or  joint  bond  may  be  taken: 
who  may  be  sureties,  and  to  be  ap- 
proved. 

6000.  If  executor  renounces,  etc.,  administra- 
tidn  to  be  granted. 

flOOl.  Administration  during  the  minority  of  the 
eMecutor.' 

0002.  Bond  of  administrator  with  the  will 
annexed. 

6003.  Executor  of  an  executor  not  to  admin- 
ister estate  of  first  testator. 

0004.  Powers  of  an  executor  before  letters 
testamentary  granted. 

6005.  To  whom  letters  of  administration  shall 

be  granted,  and  affidavit  that  there  is 
\  no  will. 

6006.  Bond  and  its  condition. 

6007.  Special    administration,    in    what     cases 

granted. 

6008.  Bond  of  special  administrator. 

6009.  His  powers  and  duties:    and  compensa- 

tion. 

6010.  To  cease  on  appointment  of  executor  or 

administrator. 

6011.  How  special  administrator  may  be  pro- 

ceeded against. 

6012.  Not  liable   to  action  by  creditor:  limita- 

tion not  to  run  till  he  is  superseded. 

6013.  Administration  on  estates  of  non-residents 

who  have  done  business  in  this  state. 

6014.  Limitation  for  granting  original  adminis- 

tration. 

6015.  Resignation  of  executor  or  administrator. 

6016.  Effect  of  such  resignation. 

6017.  Removal  of   executor  or  administrator, 

and  cause  therefor.        • 

6018.  Administration     de     bonis     non,     when 

granted. 

0019.  If  after  administration  granted  as  of  an 
intestate,  a  will  be  proved,  what. 

6019a.  Power  of  executor,  ctc.j  in  such  case. 

6020  Proceedings  by  executor  or  administrator 
against  former  executor  or  adminis- 
trator. 

6021.  Sales,  etc..  of  former  executor  or  admin- 
istrator valid. 

f>022.  Miirriage  of  an  executrix  or  administra- 
trix extinguishes  her  authority. 

Thb    Inventory  :      Allowance     to     the 
Widow,  and  Debts  due  to  the  Estate. 

6023.  Inventory   to  be   returned   within   three 

months,  except,  etc. 

6024.  Exceptions  to  inventory  and  proceedings 

thereon. 

6025.  When    real    estate    to    be    included   in 

inventory. 

6026.  What  emblements  shall  be  assets 

6027.  Power  to  gather  the  crops. 

6028.  Appraisement,  and    how  appraisers  ap- 

pointed. 

6029.  If  appraisers  fail  to  act»  justice  may  ap- 

point others. 

6030.  Form  of  appointment  of  appraisers  by 

justice. 

6031.  By  whom  inventory  to  be  made. 

i1032.  How  and  when  notice  to  be  given  of 
making  inventory. 

6033.  Appraisers'   oath,  and  by  whom  admin- 

istered. 

6034.  In    whose   presence  and    how   appraise- 

ment to  be  made. 
f08S.  How  bonds  and    other  securities  to    be 
inventoried  and  appraised. 


Section 

tKKUi    How  other  debts  shall  be  inventoried  and 

appraised. 
G037.  How  moneys  to  be  inventoried. 

6038.  What    property  shall  not  be  deemed  as- 

sets. 

6039.  Dispo.sition  thereof. 

6040.  Allowance    to   widow    and    children   for 

year's  support. 

6041.  Money  to  be  set  off  if  neccnsary. 

6042.  Allowance  to  widow  and  children  to  be 

stated  in  separate  schedule. 

6043.  Such     allowance    may  he    increased    or 

diminished  by  the  court- 

6044.  Inventory  to  be  ^i^ncd  by  appraisers,  and 

a  copy  retained  by  the  administrator  or 
executor,  and  original  returned  to 
court. 

6045.  Appraisers'  fees. 

6046.  Inventory  to  be  verified  by  oath  of  exec- 

utor or  administrator  :  its  form. 

6047.  How   return  of   inventory   may    be    en- 

forced. 

6048    [Repealed.] 

6049.  Revocation  of  letters  on  account  of 
neglect  to  return  inventory:  new 
letters 

605(1.   Effect  of  such  rcvocatitm  and  new  letterA. 

00.11,  Prosecution  of  former  bond  by  admin- 
istrator de  bonis  non. 

60.52.  Executor  or  administrator  impn^^ned; 
how  discharged.     ' 

6053.  Proceedings  when  pr(»perty  of  the  estate 
concealed  or  embr/zlcd. 

605-1.  Imprisonment  for  disobeying  citation. 

6055.  Examinations  to  btr  in  M-ritin^. 

6056.  Also  of  witnesses. 

6057.  Judgment  of  court  ihereon,  and  lien  of 

same. 

6058.  Transcript  to  be  filed  in  common  pleas, 

and  execution  issued. 

60.10  If  judgment  be  rendered  in  favor  of  the 
state,  the  prosecuting  attorney  to  at- 
tend  to  it. 

6000.  Conveyances  to  evade  these  proceedings 
void. 

6<l6I.  New  assets  after  return  of  6rst  inventory. 

6062.  Assets  to  be  collected:  when. 

6U63.  When  more  than  eighteen  months  al- 
lowed to  collect  assets. 

6064.  Affidavit  in  such  case. 

C065.  When  such  further  time  will  not  be  al- 
lowed. 

6066.  What  further  time  may  be  allowed. 

6067.  Towers  of  executor  or  administrator  not 

to  cease  after  expiration  of  five  years. 

6068.  Discharge  of  a  debt  in  a  will  against  an 

executor,  how  construed. 

6069.  Naming  a  person  executor  shall  not  dis- 

charge debt. 

6070.  Mortgaged  premises  to  he  considered  per- 

sonal assets:  possession. 

6071.  Who  may  discharge  mortgage  :  the  estate 

before  redemption. 

6072.  How  execnior.or  administrator  may  fore- 

close mortgage. 

6073.  How  executor  or  administrator  may  com- 

pound with  debtor. 

Sale  of  Pbrsonal  Property,  and  the  Sals 
Bill. 


6074. 

1G075. 

t 

I  6076. 

•6077. 
I  607R. 

,  6079. 


What  personal  property  the  executor  or 
administrator  may  sell,  and  when. 

How  property  may  be  delivered  to  lega- 
tees. 

Personal  property  to  be  sold  at  vendue, 
unless  the  court  otherwise  order. 

Disposition  of  desperate  claims. 

When  notice  of  application  to  th«  court 
for  their  vale  necessary. 

Public  or  private  sale  thereof:  terms  of 
compounding  to  be  fixed  in  order. 

How  corporation  stock  sold. 


Digitized  by 


Google 


1489 


a.  2. 


EXECUTORS  AND  ADMINISTRATORS. 


TtLlI. 


Section 

ftWl.  What  credit  to  to  be  Ktven  on  nales,  unless 

otherwise  ordered  by  court. 
MR.  Security  to  be  taken. 
WO.  When  executor  or  administratornot  liable 

for  losses  on  sale  notes. 
$061  Executor  or  administrator  to   make  out 

Xtsx  of  articles  liable  to  sale:  duly  of 

clerk  of  such  sale. 
C0S5.  Construction  of  preceding^  section. 
0066^  Sale  bill  to  be  signed  by  clerk,  sworn  to  bv 

the  executor  or  administrator,  and  filea; 

and  returns  of  private  sales  to  be  sworn 

to. 
M87.  How  return  of  sale  bill  or  private  sale  en* 

forced. 

TK«    NOTICIl    TO    CRBOfTORS:      At'THENTtCA- 
TIONAHD  PaVMBNT  OF  DbbTS,  AND  PAVMBNT 

or  Leg  A  CI  Bs. 

MS.  When  and  how  executor  or  administrator 
to  give  notice  of  his  appointment. 

ttl69.  What  shall  be  evidence  that  notice  was 
given. 

0)90.  In  what  order  debts  to  be  paid:  when 
debt«  to  be  paid  ratably. 

4B91.  Preceding  section  not  to  affect  Hen. 

4D92.  Claims  afiunst,  how  authenticated  :  ex- 
pense of  autheiiiicatiun,  by  whom  paid. 

€Dn.  Doubtful  claims  may  be  referred  to  arbi- 
trators. 

AM.  Proceedings  if  claim  less  than  one  hun* 
drcd  dolLtrs. 

COIfi.  If  it  exceed  one  hundred  dollars. 

€09ft.  Referees  to  report  to  court  and  proceed- 
ing thereon. 

6097.  Claim  barred  if  not  sued  within  six 
months  after  rejection :  what  is  rejec- 
tion. 

M9S.  When  claim  shall  be  rejected  Bt  the  in- 

stance  of  heir  or  creditor :  proceedings. 

60n.  How  debts  due  to  executor  or  admioistra- 
lor  proved  and  paid. 

ClOQ.  Proceedings  on  presentation  of  claim  to 
probate  court. 

6101.  Hearing,  exceptions,  appeal. 

tS102.  llow  estate  of  joint  debtor  liable. 

61<tt.  ConMruction  of  preceding  section. 

61M.  Debts  not  due  may  be  paid  before  due  on 
rebate  of  interest. 

6105.  How    and    when    executfor     may   issue 

against  an  executor  or  administrator. 

6106.  Against   whom  costs  of  suit  on    claims 

against  estate  taxed. 

nVT.  How  execution  against  executor  or  ad- 
ministrator to  run :  action  upon  sugges- 
tion of  waste. 

6166.  When  executor  or  administrator  liable  to 
a  suit  of  a  cr<^ditor. 

0169.  When  executor  or  administrator  may  pay 
debu  without  liability  for  deficiency  of 
assets. 

6110.  And  if  whole  estate  so  paid,  and  afterward 

other  claims  presented,  he  shall  not  be 
liable  therefor. 

6111.  And  if  so  much   paid  away  as  to  leave 

less  than  amount  of  subsequently  pre- 
sented claims,  what  to  be  done. 

€112.  If  assets  are  exhausted  in  paying  pre- 
ferred debts,  full  administration  may 
be  pleaded. 

611S.  LimitBtion  of  actions  by  creditors :  pro* 
viso  as  to  claims  accruing  after  four 
years. 

6114.  Auets  received  after  four  years  liable  to 
creditors.  I 

niS.  Claims  not  due  in  four  years  may  be  pre- 
sented to  court,  and  if  allowed  may  be 
Kid,  or  money  held  to  pay  same,  or 
nd  of  heir,  etc.,  taken  for  payment. 

€116.  Allowance  by  court  not  c. inclusive,  and  i 
if  then  disputed  mu<ii  be  sued  in  six  I 
monthK. 

€117.  Against  whom  action  tn  be  brnntrht. 

6U8b  Pleadin;;s  if  suit  brought  on  bond.  ! 

€110,  Action  against  heirs,  etc..  not  b.irred. 

6110.  Limtution  of  actions  against  administra- 
tor de  bonis  non.  J 

6UL.  Administrator  dc  bonis  non  liable  for  two  | 
yean  at  least. 
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6122.  Liable  for  four  years,  if  his  predecessor 

had  not  given  notice. 

6123.  Administrator  de  bonis  non  to  give  notice 

of  his  appointment. 

6124.  Claims  previously  barred  remain  barred. 

6125.  Liability  when  new  assets  received. 

6126.  Remedy  for  failure  to  give  notice. 

6127.  Liability  for  omission  to  give  notice. 

6128.  If  any  legatee  require  legacy  to  be  paid 

within  four   yeara  court   may   require 
bond. 

N 
PORBICN    EXBCUTORii   AND   AdMINISTK.^TORS. 

6129.  Foreign  executor  or  administrator  may  l>e 

sued  here. 

6130.  How  the  provisions  of  this  chapter  apply 

to  them. 
61^1.  How  proceeded  against. 

6132.  May  be  required  t«  secure  distributees 

and  indemnify  sureties,  etc. 

6133.  And   they   may   prosecute  suits   in   this 

state. 

Action  for  Injury  for  Wroncpul  Death. 

6134.  Right  of  action  given  to  representative 

for  causing  death. 

6135.  For  whose  benefit  and  by  whom  brought: 

limit  of  damages  ana   their    distribu- 
tion. 

Salb  op  Rbal  Estate  and  Distrirution  op 
Proceeds. 

6136.  When  executor  or  administrator  shall  ap- 

ply for  sale  of  real  estate  to  pay  debts. 

6137.  where  and  how  application'  to  be  made. 

6138.  Administrator  de  bonis  non  to  copiplete 

proceedings  begun  by  his  predecessor. 

6139.  when  real  estate  fraudukntly  conveyed 

liable  to  sale. 

6140.  How  to  get  possession  of  land  fraudu- 

lently conveyed,  and  avoid  such  con- 
veyance. 

6141.  What  petition  shall  contain. 

6142.  Who  are  necessary  parties. 

6146.  Service  and  waiver  of:  legal  guardians 
may  consent :  other  proceedings. 

0144.  When  guardian  ad  litem  to  be  appointed : 
no  power  to  consent, 

6145.  Courts  to  settle  priorities  of  liens. 

6146.  Persons  interested   may  give  bond   and 

Krevent  the  sale, 
en  court  to  order  sale :  terms. 

6148.  The  estate  of  heir  or  devisee  in  land  set 

off  to  widow  may  be  sold. 

6149.  The  whole  to  be  sold  when  partial  sale 

would  injure  the  residue. 

6150.  To  ffive  further  bond  to  account  for  sur- 

plus when  more  is  sold  than  neccssai:y 
to  pay  debts. 

6151.  To  give  further  bond  in  other  cases  when 

required,   and    in    what    court    to    be 
given. 

6152.  When  assets  will  be  marshaled  in   con- 

formity to  the  will. 
6168.  Costs  when  objections  made  to  order  of 

sale. 
6154.  Appraisement  when  no  dower  to  assign  : 

when  order  of  appraisement  and  >ale 

may  be  made  at  once. 
6165.  Appointment  of  appraisers;  their  duty  as 

to  dower  and  homesteads,  etc. 

6156.  Vacancies  in  appraisers,  how  filled. 

6157.  Appraisers  to  be  sworn :  certihcate  there- 

of: view  and  return. 
ftl5A    Compensation  ol'  appraiseis.      • 
Ulii!)    Notice  of  public  sale. 

6160.  For  what  amount  the  lands  may  be  sold; 

new  appraiscnicnt  or  order  to  sell  at  a 
fixed  price. 

6161.  When  sale  to  be   made  at   vendue,  and 

when  at  private  sale. 

6162.  Return  of  sale:    confirmation,  order  for 

deed.  etc. 
G1'>3.  The  deed   svidence  of  validity  of  sale: 

what  estate  shall  pass. 
I'tlGi.  Dower  specially  assigned  to  be  a  charge 

on  the  lands. 
G165.  How  moneys  arising  from  sale   of  lands 

to  be  applied. 
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6106.  Sale  of  equitable  interest :  proceedings. 
€167.  When  sale  ts  atithorized  by  will,  no  order  i 
of  vale  required. 

6168.  Foreicn  executor  or  administrator  maybe  { 

autnorizcd  to  sell  real  estate. 

6169.  lo  give  bond  unless  he  is  already  sufli- . 

ciently  bound. 

0170.  To  give  further  bond  to  account  for  sur- 
plus, when  he  sells  more  than  neccs- 
sary  to  pay  debts,  etc.  | 

8171.  Surplus  proceeds  in  all  cases  to  be  con-  \ 
sidercu  real  estate. 

617S.  Sale  may  be  ordered  for  the  payment  of  . 
legacies.  ' 

6I7.t.  If   proceedings   for    partition    are    com-  I 
mcnced  and  a  deficiency  of  asKet^t  is 
found,  the  executor  or  adminiMrator  > 
shall  procure  certificate  thereof  from  [ 
probate  court. 

6174.  On  presenting  such  certificate,  the  court  ' 
in  which   such    proceedings  are  had. 
shall  order  so  much  of  proceeds  to  be  , 
paid  over  to  him.  • 


Srction 

t»2if.s.  When  executor  or  administrator  to  give 

bond  of  indemnity  to  surety. 
G209.  When     unfaithful     administration     pre* 

sumed. 

6210.  When  creditor  may  sue  on  administration 

bond. 

6211.  When    legatee    or    distributee  may   sue 

thereon. 

6212.  When    court    may    authorize   suit  to  he 

brought  on  bond. 

6213.  Defense,  costs,  etc.,  in  suit  on  bond  for 

not  filing  account. 

6214.  When  succeeding  administrator   or   co- 

executor  or  co-administralor  maj'  sue 

on  bond. 
6213.  In    what    courts  and    how  bond  may  be 

sued:  parties  and  judgments. 
6216.  In  suit   by  creditor  allowance  of  claim 

prima     facie     evidence     only     of     its 

validity. 

Proceedings  dv  Creditors  Against  Heirs, 
Devisees,  etc. 


The  Account  and  Compensation,  and  Dis* 

TRIBUTION  IN    CERTAIN    CaSES. 

6175.  Ex'r  or  adm'r  to  render  accounts'  when. 
6X75a.  When  ex*r,  adm'r,  etc.,  of  dec  d  ex'r, 

etc..  shall  render  final  account. 

6176.  Account  rendered  by  two  may  be  allowed 

on  oath  of  one. 

6177.  Time  allowed  to  collect  assets  not  to  dis- 

pense with  account. 

6178.  How  compelled  to  render  an  account. 

6179.  With  what  he  is  to  be  charged. 

6180.  Increase  or  decrease  of  estate  not  to  af- 

fect executor  or  administrator. 

6181.  Not  liable  for  bad  debts. 

6182.  How  chargeable  with  property  consumed 

by  him. 

6183.  Vouchers  to  be  produced  and  filed. 
G1S4.  What    items    may    be    allowed    without 

vouchers. 
6*R5.  The  court  may  allow  for  a  tombstone. 
G186.  Court  may  refer  account  to  a  special  com* 

missioiier. 

6187.  When  and  how  account  may  be  opened 

after  settlement. 

6188.  Compensation  of  executor  or  administra* 

tor. 

6189.  Executor  or  administrator  may  distribute 

certain  asiiets  in  kind. 

6190.  When  he  ha-s  paid  over  money  or  proper- 

ly, how  he  may  be  di:»charged. 

6191.  Money  belonging  to  heir,  etc.,  unclaimed 

may  be  invested,  and  how 

6192.  When  the  court  to  cause  the  money  to  be 

paid  over. 

6193.  who  responsible   for  evidence  of  title, 

etc.,  to  such  moneys. 
til'JI.  [Repealed.I 

6195.  How  payment  ol  orderof  di*)tribution  en* 

ferret! 

6196.  If  defend.int   non-resident,  how   service 

niiidc 

6197.  Hearing  and  judgment :  execution:  lien. 

6198.  Probate  court  may  bring  in  all  necessary 

parties  and  determine  all  questions. 

6199.  Probate   court  shall,   on    motion  of    any 

party,  send  the  case  to  common  pleas. 

6200.  Common  pleas  to  have  concurrent  juris- 

diction to  enforce  distribution. 

6201.  Sureties  may  be   made  parties  to  judg- 

ment,  but    if    service    by  publication 
they  may  defend. 

6202.  Action   in  common    pleas    to    determine 

questions  of  administration. 

6203.  Appeal  from    final  orders  ;  bills  of  excep- 

tion. 

The    Administration     Bond:     Sikktik'^    in 

Sl'ITS  ON  :    AND    OTHEK    MaTTKRS    RhIATI\<, 

TO  THE  Same. 

6204.  How  surety  may  be  released. 

6205.  When  new  bond  may  be  required. 

6206.  Liability  of  prior  sureties. 

6307.  if  bond  not  given,  executor  or  adminis- 
trator may  ue  removed. 


I  6217.  Estate  in  hands  of  heirs,  etc.,  liable  for 

certain  debts. 
I  6218.  Heirs,  etc.,  to  contribute   to  pay  claim 

after  settlement,  and  how. 

6219.  Estate  of  any  heir,  etc.,  liable  after  his 

death. 

6220.  When  two  or  more    liable,  creditor    to 

proceed  against  all  in  one  action. 

6221.  Case  of  insolvency  of  any  heir  or  devisee. 

6222.  Amendments  allowed  when  necessary  t* 

add  parties. 

6223.  Heirs,  etc.,  liable  to  contribution  among 

themselves. 

Procebdinc  when  Estate  Insolvent. 

6224.  The  court  may  appoint  commissioners  to 

audit  claims. 

6225.  Commissioners   to  give    notice  of   their 

meetings. 

6226.  Limitation  of  time  to  present  claims  to 

commissioners:  their  report. 

6227.  Provision  for  contingent  debts. 

6228.  When  such  claims  become  absolute,  what 

to  be  done. 
C229.  Dividend  thereon,  and  of  residue. 

6230.  Appeal  Irom  commissioners,  and  how: 

costs. 

6231.  How    persons  may   proceed    who    have 

omitted  to  appeal. 

6232.  Allowance  of  appeal  not  to  disturb  distri- 

bution before  made. 

6233.  Commissioners   and  court  may  examine 

claimants  on  oath 
62S4.  Who  may  administer  the  oaths. 

6235.  Distribution  after  commissioners'  return. 

6236.  When  commissioners  not  appointed,  exec- 

utor or  administrator  to  act  as  such. 

6237.  Who  shall  give  notice  to  creditors  after 

insolvency  declared. 

6238.  Form  of  the  notice. 

6239.  Time  allowed  for  presentation  of  claims, 

and  rrinrn, 

6240.  Claim  disallowed  may  be  referred. 

6241.  If  not  referred,  suit  to  be  brought  within 

three  mouths. 

6242.  Court  or  referees  to  award  costs. 

6243.  How  judgment   rendered  on  disallowed 

claim. 

6244.  Distribution  after  return. 

6245.  W'hen  court  to  make  further  order  of  dis- 

tribtition. 

6246.  Actions  against  executor  or  administrator 

of  insolvent  estate. 

6247.  Claims  not  presented  not  to  be  recovered, 

except  in  certain  cases. 

6248.  If  surplus  remain  after  paying  debts  al- 

lowed, other  creditfirs  may  claim  it. 

6249.  How  divided  among  two  or  more  such 

creditors. 

6250.  Executor  or  administrator  liable  only  for 

assets  in  his  hands, 

6251.  Creditors  may  sue  after  three  years,  la 

case,  etc. 
6262.  How  executor  or  administrator  of  insot* 

vent  estate  may  be  compelled  to  account. 
6203.  Compensation  ot  commissioners. 
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Sec.  5994.  Upon  the  decease  of  any  inhabitant  of  this  stale,  let-  what  court  si.aii 
ters  testamentary,  or  letters  of  administration  on  his  estate,  shall  be  f "„"'  ■^''™'n'""- 
granted  by  the  probate  court  of  the  county  in  which  the  deceased  was 
an  inhabitant  or  resident  at  the  time  of  his  death ;  and  when  any  per- 
son shall  die  intestate  in  any  other  state  or  country,  leaving  any  estate 
to  be  administered  within  this  state,  administration  thereof  shall  be 
granted  by  the  probate  court  of  any  county  in  which  there  is  any 
estate  to  be  administered  ;  and  the  administration  which  shall  be  first 
lawfully  granted,  in  the  last   mentioned  casse,  shall  extend  to  all  the  -j^ 

estate  of  the  deceased,  within  the  state ;  and  shall  exclude  the  juris-  ^  *  f ■  '•**■  .  "■■ 

diction  of  the  probate  court  in  every  other  county.     [38  v.  146,  t^  i.] 

Sec.  5995.     When  any  will  shall  be  duly   proved  and  allowed,  when  letters  les- 
the  probate  court  shall  issue  letters  testamentary  thereon,  to  the  exec-  uJue""'* '°  _. 

utor,  if  any  be  named    therein,  if  he  is  legally  competent,  and  if  he  liv^], 

shall  accept  the  trust,  and  shall  give  bond. 'if  bond  required  to  dis-      ,  ^■^'-'| 

charge  the  same;  otherwise,  the  court  shall  grant  letters  of  administra- 
tion on  the  estate,  as  hereinafter  provided.     [38  v.  146,  §  2.]  s.*c.  .m;. 

Sec.  5996.     Every  executor,  before  entering  upon  the  execution  Bond  uf  excc.itor, 
of  his  trust,  shall  give  bond,  with  two  or  more  sufficient  sureties,  in  »■«' it^  condition. 
such  sum  as  the  court  shall  order,  payable  to  the  state,  with  condition, 
as  follows: 

First — To  make  and  return  to  the  court,  on  oath,  within  three  months, 
a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights,  and  credits 
of  the  testator  which  are  by  law  to  be  administered,  and  which  shall 
have  come  to  his  possession  or  knowledge;  and,  also,  if  required  by 
the  court,  an  inventory  of  the  real  estate  of  the  deceased.- 

Second — To  administer  according  to  law,  and  to  the  will  of  the  testa- 
tor, all  his  goods,  chattels,  rights,  and  credits,  and  the  proceeds  of  all 
his  real  estate,  that  may  be  sold  for  the  payment  of  his  debts,  or  lega- 
cies, which  shall  at  any  time  come  to  the  possession  of  the  executor, 
or  to  the  possession  of  any  other  person  for  him ;  and. 

Third — To  render,  upon  oath,  a  just  and  true  account  of  his  adminis- 
tration, within  eighteen  months,  and  at  any  other  times  when  required 
by  the  court  or  the  law ;  and  failing  so  to  do  for  thirty  days  after  he 
shall  have  been  notified  of  the  expiration  of  the  time  by  the  probate  , 

judge,  he  shall  receive  no  allowance  for  services,  unless  the  court  shall 
enter  upon  its  journal  that  such  delay  was  necessary  and  reasonable. 

And  when  there  are  two  or  more  persons  appointed  executors,  none 
shall  intermeddle  or  act  as  such  but  those  who  actually  give  bond  as 
before  pre-scribed :  provided,  however,  that  when,  by  the  terms  of  any  when  bond  n«t 
last  will,  the  testator  shall  express  a  wish  that  his  executor  may  execute  "i^'r'^'' 
the  same  without  giving  bond,  the  court  admitting  the  will  to  probate 
may,  at  its  discretion,  grant  letters  testamentary,  with  or  without  bond, 
as  may  seem  expedient;  and,  when  granted  without  bond,  may,  at  any  8.*s.  sso. 
subsequent  period,  upon  the  application  of  any  party  interested,  require  s_  »(.  jj^ 
bond  to  be  given,  and  in  default  of  his  giving  the  same,  he  may  be 
removed.     [59  v.  98,  §  3 ;  45  v.  25,  §  2.] 

Sec.  5997.     If  the  executor  is  residuary  legatee,  ne  may,  instead  DifTercnt  bond 
of  the  bond  prescribed  in  the  preceding  section,  give  bond  in  a  sum,  when''theex'e"cuto« 

-    -      -   -—    — --  -  .     -    _       -_  is  residuary 

\  -lOOI.     A  mnn  sentenced   to  the  penitentiary  for  life  is  not  even  civilly  dead,  and  letters  of   legatee  . 
Administration  can  not  issue  upon  his  estate.     J-razer  v.  Fulcker,  17  O.  2fiO.     See  also,  constitu- 
tion, article  4,  section  tt. 

15996.     A  bond  Riven  by  an  executor  or  administrator  is  governed  by  the  laws  in  force  at  the 
time  it   was  entered    into,    McGoimey  v.   State,  'JO  O.   9H;    and  such  a  bond,  describing    the   g^  Appt^ndlx. 
decedent  ^^  James  L.  Ftnley,  can  not  by  parol  evidence  be  made  applicable  \o  Joseph   L.   Fin- 
ley  ;  and  therefor  the  obligors  thereon  arc  not  responsible  for  the  estate  of  the  latter.     lb. 

And  see  Ftickingtr  v.  Saum,  40  O.  S.  591. 

\  5997.  In  an  action  .igainst  an  executor  upon  his  bond  as  residuary  leeatee,  it  is  not  necessary 
that  tlie  petition  allege  the  presentment  of  the  claim  for  allowance,  or  other  matters  specified  in 
•ectioti  6108.     Stevens  v.  Hartley,  13  O.  S.  525.  ., 
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Am,  87  V.  397. 
8.  A  C.  S67. 


i§  599S-600g. 


Such  bond  not  to 
discharge  lien  of 
creditors  on  real 
esuce,  unless,  etc. 

8.  A  C.  698. 

Separate  or  joint 
bond  may  be 
taken :  who  may 
be  sureties,  and 
10  be  approved. 

See  Appnidtx. 

8.AC-.M8. 


If  executor  re- 
nounces, etc., 
administration  to 
iie  granted. 


Administration 
diiriiiK  the  minor- 
ity of  an  executor. 


8.AC.M8. 


Bond  of  an  admin* 
istrator  with  the 
will  annexed. 

8.  A  C.  S68. 


Kxectitor  of  an 
executor  not  to 
administer  the 
esute  of  the  fir&t 
testator. 

8.*€.fi«». 

Powers  of  an 
executor  before 
letters   testament- 
ary are  Krantcd. 

S.  *  C.  »68. 

To  whom  letters 
of  administration 
.shall  be  granted. 
See  Sup. 


and  with  two  or  more  sureties,  to  the  satisfaction  of  the  court,  with  con- 
dition to  pay  all  the  debts  and  legacies  of  the  testator;  in  which  case 
he  shall  i)ot  be  required  to  return  an  inventory.     [38  v.  146,  §  4.] 

Sec.  5998.  The  giving  of  such  bond  as  is  prescribed  in  the  pre- 
ceding section,  shall  not  discharge  the  lien  on  the  real  estate  of  the  tes- 
tator, for  the  payment  of  his  debts,  except  only  on  such  part  thereof  as 
shall  have  been  lawfully  sold  by  the  executor,  to  one  who  purchased  in 
good  faith,  and  for  a  valuable  consideration.     [38  v.  146,  §  5.] 

Sec.  5999.  When  two  or  more  persons  are  appointed  executors, 
administrators,  or  testamentary  trustees,  the  court  may  take  a  separate 
bond,  with  sureties,  from  each  of  them,  or  a  joint  bond,  with  sureties, 
from  all  of  them  together;  and  in  all  bonds  with  sureties,  given  by 
executors,  administrators,  or  trustees,  all  the  sureties  shall  be  inhabiunts 
of  this  state,  and  such  as  the  court  shall  approve;  and  the  bonds  shall 
be  filed  in  the  court  uking  the  same.     [38  v.  146,  §  6.] 

Sec.  6000.  If  any  person  who  is  named  as  executor  in  the  will  of 
a  decedent  shall  refuse  to  accept  the  trust,  or,  if  after  being  duly  cited 
for  that  purpose,  shall  neglect  to  appear  and  accept,  or  if  he  shall,  neg- 
lect for  twenty  days  after  i)robate  of  the  will  to  give  bond,  as  before 
prescribed,  the  court  shall  grant  letters  testamentary  to  the  other  exec- 
utor, if  there  be  any  capable  and  willing  to  accept  the  trust,  and  if 
there  is  no  such  other  executor  named  in  the  will,  the  court  slwU  com- 
mit administration  of  the  estate,  with  the  will  annexed,  to  such  person 
as  would  be  entitled  thereto  if  the  deceased  had  died  intestate.  [May 
2,  1885:  82  V.  223.] 

Sec.  6001.  When  a  person  appointed  executor  is  under  the  age  of 
twenty-one  years,  at  the  time  of  proving  the  will,  administration  may 
be  granted  with  the  will  annexed,  during  his  minority,  unless  there  be 
another  exetutor  who  will  accept  the  trust,  in  which  case  the  estate 
shall  be  administered  by  such  other  executor,  until  the  minor  shall  arrive 
at  full  age,  when  he  may  be  admitted  as  executor  with  the  former,  upojj 
givmg  bond  as  before  provided.     [38  v.  146,  §  8.] 

Sec.  6002.  Every  person  who  is  appointed  administrator  with  the 
will  annexed,  shall,  before  entering  on  the  execution  of  his  trust,  give 
bond  in  like  manner,  and  with  like  condition  as  is  required  of  an  exec 
utor.     [38  V.  146,  §  9.] 

Sec.  6003.  The  executor  of  an  executor  shall  have  no  authority, 
as  such,  to  administer  the  estate  of  the  first  testator  ;•  but  on  the  death 
of  the  sole  or  surviving  executor  of  any  last  will,  administration  of  the 
estate  of  the  first  testator,  not  already  administered,  may  be  granted, 
with  °  the  will  annexed,  to  such  person  as  the  court  shall  think  fit  to 
appoint.     [38  V.  146,  §  10.] 

Sec.  6004.  No  executor  named  in  a  will,  shall,  before  letter-s 
testamentary  are  granted,  have  any  power  to  dispose  of  any  part  of 
the  estate  of  the  testator,  except  to  pay  funeral  charges,  nor  to  inter- 
fere, in  any  manner,  with  such  estate,  further  than  is  necessary  for  its 
preservation.     [38  v.  146,  §  ir.] 

Sec.  6005.  Administration  of  the  estate  of  an  intestate  shall  be 
granted  to  some  one  or  more  of  the  persons  hereinafter  mentioned ; 
and  they  be  respectively  entitled  thereto  in  the  following  order,  to-wit: 

First — ^The  husband  or  widow  of  the  deceased,  or  next  of  kin,  or 
both,  as  the  court  may  think  fit;  and  if  they  do  not  voluntarily  either 
take  or  renounce  the  administration,  they  shall,  if  resident  within  the 
<ounty,  be  cited  by  the  court  or  notified  by  a  party  in  interest  for  that 
purpose. 

Second  —  If  the  persons  so  entided  to  administration  are  incompetent. 


%  <>005.     The  creditor  of  a  decedent,  who  dies  seized  of  hinds  in  Ohio,  but  whose  heirs  af« 

See  Appsadlx.       non-reudents  of  the  state,  has  the  right  to  take  out  letters  of  administration  on  his  estate,  and 

therefore  tlie  laws  of  this  state  do  not  recognize  an  administrator  d*  ton  tert^  Dixon  v.  CtuttU^ 
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or  evidently  unsuitable  for  the  discharge  of  the  trust,  or  if  they  neglect, 
•without  any  sufficient  cause,  to  take  administration  of  tlie  estate,  the 
court  shall  commit  it  to  one  or  more  of  the  principal  creditors,  if  there 
be  any  competent  and  willing  to  undertake  the  trust. 

Third — ^If  there  be  no  such  creditor,  and  the  court  is  satisfied  the  es- 
tate exceeds  the  value  of  one  hundred  dollars,  the  court  shall  commit 
administration  to  such  other  person  as  it  shall  think  fit;  provided,  how- 
ever, that  letters  of  administration  shall  not  be  issued  upon  the  estate 
of  an  intestate  until  the  person  to  be  appointed  has  made  and  filed 
an  affidavit  that  there  is  not,  to  his  knowledge,  any  last  will  and  testa- 
ment of  the  alleged  intestate;  provided,  further,  that  every  person, 
before  being  appointed  executor  or  administrator,  shall  make  and  file 
an  application  under  oath,  which  shall  contain  the  names  of  the  hus- 
band or  widow,  and  all  the  next  of  kin  of  the  deceased,  to  such  person 
known,  their  postoffice  address,  if  known,  and  also  a  statement  in  gen- 
eral terms  as  to  what  the  estate  consists  of,  and  the  probable  value  • 
thereof     \May  2,  1885:  82  v.  223.] 

Sec.  6Ci06.     Every   administrator   shall,  before    entering    on    the  iiondofadminis- 
execution  of  his  trust,  give  bond  with  two  or  more  sufficient  sureties,  in  con'Sltion.'' '" 
such  sum  as  the  court  shall  order,  payable  to  the  state,  with  condition, 
as  follows : 

First — To  make  and  return  into  court,  on  oath,  within  three  months, 
a  true  inventory  of  all  moneys,  goods,  chattels,  rights,  and  credits  0/ 
the  deceased,  which  have  or  shall  come  to  his  possession  or  knowl- 
edge; and,  also,  if  required  by  the  court,  an  inventory  of  the  real 
estate  of  the  deceased. 

Second — To  administer  according  to  law,  all  the  moneys,  goods, 
chattels,  rights,  and  credits  of  the  deceased,  and  /he  proceeds  of  all 
his  real  estate  that  may  be  sold  for  the  payment  of  his  debts,  which 
shall  at  any  time  come  to  the  possession  of  the  administrator,  or  to  the 
possession  of  any  other  person  for  him. 

Third — To  render,  upon  oath,  a  true  account  of  his  administration, 
within  eighteen  months,  and  at  any  other  times  when  required  by  the 
court  or  the  law,  and  failing  so  to  do  for  thirty  days  after  he  shall  have 
been  notified  of  the  expiration  of  the  time  by  the  probate  judge,  he 
shall  receive  no  allowance  for  services,  unless  the  court  shall  enter  upon 
its  journal  that  such  delay  was  necessary  and  reasonable. 

Fourth — ^To  pay  any  balance  remaining  in  his  hands  upon  the  settle- 
ment of  his  accounts,  to  such  persons  as  the  court  or  the  law  shall 
direct;  and, 

Fifth — To  deliver  the  letters  of  administration  into  court,  in  case  any 
will  of   the  deceased  shall  be  thereafter  duly  proved  and  allowed.  S'**-*"*' 
[59  V.  98,  §  13] 

Sec.  6007.     When,  by  reason  of  a  suit  concerning  the  proof  of  a  special  adminii- 
will,  or  from  any  other  cause,  there  shall  be  a  delay  in  granting  letters  '.^Ve's  granted" 
testamentary  or  of   administration,  the  court  may,  in  its  discretion, 
appoint  a  special  administrator  to  collect  and  preserve  the  effects  of  the 
deceased.     [38  v.  146,  §  14.]  s.«c.6«». 

Sec.  6008.  Every  such  special  administrator,  before  entering  upon  i!„nd  of  special 
the  dutfes  of  his  trust,  shall  give  bond,  with  two  or  more  sufficient  sure-  -"dniinistrator. 
ties,  in  such  sum  as  the  court  shall  order,  payable  to  the  state  of  Ohio, 


S  O.  53S ;  Bustard  v.  Dabnry,  4  O.  (iX :  and  this  risht  continues,  even  if  there  is  a  foreign  will, 
for -unless  the  will  is  produced  and  duly  recorded,  the  probate  court  of  the  county  in  which  the 
land  is  situate  has  the  right  to.  and,  upon  application,  must  grant  letters  of  administration  ;  and  if 
the  will  b«  produced,  letters  may  be  granted  with  the  will  annexed.  Bustard  v.  Dabnry, 
sufra.    And  see  Todkuntrr  v.  Sttwarl,  39  O.  S.  181. 

\  6006.    The  sureties  upon  an  executor's  or  administrator's  bond  are  liable  on  the  same  for  the 
proceeds  of  lands  sold  under  an  order  of  court  for  the  payment  of  debts,  Wadt  v.  Graham,  4  O.    S««  Appendix* 
127;  and  when  the  obligor  on  such  bond  becomes  administrator  of  an  obligee,  the  bond  is  sus- 
pended, and  the  debt  due  becomes  assets  in  the  hands  of  the  debtor's  administrator.     Rtusb's 
£ttaU,  16  O.  S.  273. 
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with  condition  that  he  will  make  and  return  into  court,  within  three 
months,  a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights,  and 
credits  of  the  deceased,  which  have  or  shall  come  to  his  possession 
or  knowledge,  and  that  he,  will  truly  account,  on  oath,  for  all  the 
moneys,  goods,  chattels,  debts,  and  effects  of  the  deceased,  that  shall 
be  received  by  him  as  such  special  administrator,  whenever  required 
by  the  court,  and  will  deliver  the  same  to  the  person  who  shall  be  ap- 
pointed executor  or  administrator  of  the  deceased,  or  to  such  other 
person  as  shall  be  lawfully  authorized  to  receive  the  same.      [38  v. 

I46.§i5j 

Sec.  6009.  Such  special  administrator  shall  collect  all  the  goods, 
chattels,  arid  debts  of  the  deceased,  and  preserve  the  same  for  the 
executor  or  administrator  who  may  thereafter  be  appointed;  and  for 
that  purpose,  may  commence  and  maintain  suits  as  "an  administrator, 
and  may  also  sell  such  perishable  and  other  goods  as  the  court  may 
order  to  be  sold ;  and  he  shall  be  allowed  such  compensation  for  his 
services  as  the  court  shall  think  reasonable,  if  he  delivers  over  forth- 
with to  the  executor  or  administrator  who  may  "supersede  him,  the  prop- 
erty and  effects  of  the  estate,  as  hereinafter  provided.     [38  v.  146,^  16.] 

Sec.  6010.  Upon  the  granting  of  letters  testamentary  or  of  admin- 
istration, the  power  of  the  special  administrator  shall  cease,  and  he 
.shall  forthwith  deliver  to  the  executor  or  administrator  all  the  goods, 
chattels,  moneys,  and  effects  of  the  deceased  in  his  hands;  and  the 
executor  or  administrator  may  be  admitted  to  prosecute  any  suit  com- 
menced by  the  special  administrator,  in  like  manner  as  an  administrator 
de  bonis  non  is  authorized  to  prosecute  a  suit  commenced  by  a  former 
executor  or  administrator.     [38  v.  146,  §  17.] 

Sec.  6011.  If  such  special  administrator  shall  neglect  or  refuse  to 
deliver  over  the  property  and  estate  to  the  executor  or  administrator, 
as  provided  in  the  preceding  section,  the  court  may,  by  citation  and 
attachment,  compel  him  to  do  so;  and  the  executor  or  administrator 
may  also  [)roceed,  by  civil  action,  to  recover  the  value  of  the  assets 
from  him  and  his  sureties.     [38  v.  146,  §  18.] 

Skc.  6012.  Such  special  administrator  shall  not  be  liable  to  an 
action  by  any  creditor  of  the  deceased  >  and  the  time  of  limitation  for 
all  suits  against  the  estate  shall  begin  to  run  from  the  time  of  granting 
letters  testamentary  or  of  administration  in  the  usual  form,  in  like  man- 
ner as  if  such  special  administration  had  not  been  granted.  [38  v. 
146,  §  19.1 

Skc.  6013.  In  all  cases  where  any  jjerson  has  heretofore  died  or 
shall  hereafter  die,  whether  testate  or  intestate,  such  person  not  being 
at  the  time  of  his  decease  a  resident  of  this  state,  but  having  been 
engaged  in  the  prosecution  of  business  therein,  as  a  partner  or  other- 
wise, and  leaving  in  this  state  any  property  belonging  in  whole  or  in 
part  to  his  estate,  the  probate  court  of  the  coimty  in  which  such  busi- 
ness may  have  been  prosecuted  as  aforesaid,  or  of  any  county  in  which 
such  property  may  be  situated,  or  where  any  debtor  of  such  decedent 
may  reside,  shall,  upon  the  application  of  any  creditor  of  such  dece- 
dent, whose  claim  is  founded  on  a  contract  made  or  a  right  of  action 
which  accrued  within  this  state,  grant  to  .such  creditor  or  to  sopie  other 
person,  administration  of  all  and  singular  the  assets  of  such  decedent 
situate  within  this  state ;  and  the  proceeds  of  such  assets  shall  be  ap- 
plied to  the  payment  of  the  debts  which  shall  be  proved  against  such 
estate  before  such  administrator ;  and  the  surplus,  if  any,  shall  be  gaid 
into  the  court  granting  such  administration  for  the  benefit  of  the  estate 
of  such  decedent,  in  the  state  where  the  decedent  resided  at  the  time 
of  his  death.     [49  v.  106,  §§  i,  2.] 
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Sec.   6014.     Administration  shall  not  be  originally  granted  as  of  Limiution  for 
right,  after  the  expiration  of  twenty  years  from  the  death  of  the  testator  jS'ir.Va'iln'*' 
or  intestate :  provided,  nevertheless,  that  each  probate  judge  shall  have  =«cepi  for  good 
power,  within    his  county,  to  grant  letters' of  original  administration  vc'tuLm  °*"  °" 
upon  the  estate  of  any  person  heretofore  deceased,  or  who  may  here- 
after die,  as  well  after  as  before  the  expiration  of  the  s;iid  ])eriod  of 
twenty  years,  upon   petition    of  the   next  of   kin  or  other  ])erson  or 
persons  interested,  or  their  agent,  and  on  good  cause  shown  for  grant- 
ing such  letters  as  aforesaid;  'and  the  said  judge  may,  before  allowing 
the  prayer  of  any  such  petition,  direct  notice  thereof  to  be  given,  by 
publication,  for  a  period  not  exceeding  thirty  days,  in  one  or  more  of 
the   newspapers  printed   in  the  county  where  such  petition  is  filed.  **■*'•""• 
[50  V.  127,  S  I.] 

Sec.  6015.     The  court  issuing  letters  testamentary  or  appointing  an  Roisnaiion  of  aa 
administrator,  may,  if  it  thinks  fit,  and  upon  good  cause  shown,  receive  "inU^trTioT "' 
the  resignation  of  such  executor  or  administrator,  and  appoint  an  admin- 
istrator in  his  place.     [38  v.  146,  §  21.]  s.  *<:..-.tu. 

Sec.  6016.     The  acceptance  of  such  resignation,  and  the  appoint-  F.ffectof  jucH  re- 
fflent  of  another  administrator,  shall  not  affect  the  liability  of  such  for-  ''"■'"■^""" 
mer  executor  or  administrator,  or  his  sureties,  previously  incurred. 
[38  V.  146,  §  22.]  8.AC.5J*. 

Sec.  6017.     The  probate  court  may  at  any  time  remove  any  exec-  Removaj  ut  r.ccr 
utor  or  administrator,  he  having  twenty  days'  notice  thereof,  for  ha-  "'""■"r  adminis- 

,  .         ,      ,  ,  ,  r      1  •  /-  1     I  trator,  and  cause 

bitual  drunkenness,  gross  neglect  of  duty,  incompetency,  fraudulent  ihcrcfor. 
conduct,  removal  from  the  state,  or  that  there  are  unsettled  claims  or 
demands  existing  between  him  and  the  estate,  which  in  the  opinion  of 
the  court  may  be  the  subject  of  controversy  or  litigation  between  him 
and  the  estate,  or  persons  interested  therein,  or  any  other  cause  which 
in  the  opinion  of  such  court  renders  it  for  the  interest  of  the  estate 
that  such  executor  or  administrator  be  removed,  and  the  other  executor 
or  administrator,  if  any  there  be,  may  proceed  in  discharging  the  trust, 
as  if  the  executor  or  administrator  so  removed  were  dead,  and  if  there 
be  no  other  executor  or  administrator  to  discharge  the  trust,  the  court 
miy  commit  the  administration  of  the  estate  not  already  administered 
to  sjme  other  person  or  persons,  in  like  manner  as  if  the  executor  or 
administrator  so  removed  were  dead.     [April  11,  1884:  81  v.  137.] 

Sec.  6018.  When  any  .sole  executor  or  administrator  shall  die  Administraiion  dc 
without  having  fully  administered  the  estate,  the  court  shall  grant  let-  to  be  gra"ntcd." 
ters  of  administration,  with  the  will  annexed,  or  otherwise,  as  the  case 
may  require,  to  some  suitable  person,  to  administer  the  goods  and  estate 
of  the  deceased,  not  already  administered :  provided,  there  be  personal 
estate  of  the  deceased  not  administered,  to  the  amount  of  twenty  dol- 
lars, or  debts  to  a  like  amount  remaining  due  from  the  estate.  [38  v. 
146,  §24.1  .       .  ^ 

Sec.  6019.     IT,  after  granting  letters   of  admmistration,  as  of  an  ifaf,cr.idmi.,istra- 
intestate  estate,  a  will  of  the  person  deceased  shall  be  duly  proved  and  '■;°'\^lXl]^'^l'°^n 
allowed,  the  first  administration  shall  be  revoked  by  the  court,  unless  a  u  pn,v«i.  ,i,c 
petition  contesting  the  probate  of  such  will  shall,  before  such  revoca-  vXd.'un'i'll'.^.c. 


?  6017  An  appeal  will  nol  lie  to  the  court  of  common  pleas  from  an  order  of  the  proliate  roiirt 
r'inoving  an  executor  or  adminiMralor,  Eitalr  of  SHU,  1.'.  O  S.  4W;  and  the  removal  of  the 
executor  or  administr.ilor  terminates  his  authority  over  the  assets  received,  as  well  as  over  tho-..^ 
nol  received,  Weavrr  v  Jtrrie,  B  O,  411* ;  and  all  parties  in  interest  are  bound  to  take  notice  of 
the  removal  of  one  and  the  appointment  of  a  second  administrator.  Treasurer  v  AfcLknhi, 
so  200;  but  the  acts  of  an  executor  or  administrator,  who  is  afterward  superseded  by  remov:.l 
or  otherwise, areas  valid  as  if  he  had  continued  to  perform  the  trust  until  the  final  settlement  ol 
the  estate,  5/V-Wiwu  V.  A>/4ia',  OO.  138:  and  when  a  removed  executor  or  administrator  has 
settled  with  the  court,  and  the  balance  in  his  hands  is  ascert.iincd,  suit  may  he  sustained  agains^ 
his  sureties  without  first  obtaining  a  personal  and  separate  judgment  against  him;  and  lit  such 
suit  it  is  not  necessary  to  aver  that  the  removed  administrator  has  had  nonce  of  his  succeuor  * 
appointment.     Treasurers.  MeEHiaiu,  b  O. 'ISO. 
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iJi  6019«-6021. 


Powers  of  execu- 
tors, of  adminis- 
trators with  will 
annexed,  or  of 
tescamentary 
trustees  pending 


tion,  be  filed  in  the  court  of  common  pleas,  in  which  case,  in  the  dis- 
cretion of  the  probate  court,  the  administration  may  be  continued  in 
SceApycadls.  the  hands  of  the  original  administrator,  until  the  final  determination  of 
such  proceedings  to  contest,  when,  if  the  will  is  sustained,  the  first 
administration  shall  be  revoked ;  and  in  either  case,  upon  the  revoca- 
tion of  the  first  administration  and  the  appqintment  of  an  executor  or 
administrator  with  the  will  annexed,  the  executor  or  administrator  with 
the  will  annexed  shall  be  admitted  to  prosecute  or  defend  any  suit, 
proceeding,  or  matter  commenced  by  or  against  the  original  admin- 
istrator, in  like  manner  as  an  administrator  de  bonis  non  is  authorized 
to  prosecute  or  defend  a  suit  commenced  by  a  former  executor  or 
administrator.     [73  v.  109,  §  25.] 

Sec.  6019a.  Whenever  a  will  is  contested,  the  executor  or  the 
administrator,  or  administratrix  de  bonis  non,  with  the  will  annexed, 
or  the  testamentary  trustee,  shall  have  power  during  the  contest  of 
said  will,  to '  control  all  the  real  estate  not  specifically  devised,  in- 
cluded in  said  will,  and  all  the  personal  estate  of  said  testator,  not 
before  said  contest  duly  administered;  to  collect  the  debts,  and  con- 
vert all  assets  into  money,  except  such  as  may  be  specifically  be- 
queathed; pay  all  taxes  on  said  real  and  personal  property,  and  all 
debts  according  to  law ;  and,  whenever  necessary  to  preserve  said 
real  property  from  waste,  to  repair  buildings  and  other  improvements, 
and  insure  the  same  upon  an  order  therefor  first  obtained  from  the 
probate  court  having  jurisdiction  of  such  executor,  or  administrator, 
or  testamentary  trustee,  and  for  such  repairs,  taxes  and  insurance,  to 
advance  or  borrow  money  on  the  credit  of  such  estate,  which  shall 
be  a  charge  thereon ;  and  shall  also  have  power  to  receive  and  receipt 
for  any  distributive  share  of  any  estate  or  trust  to  which  such  testator 
would  have  been  entitled,  if  living.  The  probate  court  may  require 
such  additional  bonds  as  from  time  to  time  may  be  proper.  \_AprU  14, 
1888:  85  V.  252.] 

Sec.  6020.  An  administrator  or  executor  appointed  in  the  place 
of  an  executor  or  administrator  who  has  resigned,  been  removed,  or 
whose  letters  have  been  revoked,  or  authority  extinguished,  shall  be 
entitled  to  the  possession  of  all  the  personal  effects  and  assets  of  the 
estate  unadministered,  and  may  maintain  a  suit  against  the  former  exec- 
utor or  administrator  and  his  sureties  on  administration  bond,  for  the 
same  and  for  all  damages  arising  from  the  maladministration  or  omis- 
sions of  the  former  executor  or  administrator.     [38  v.  146,  §  26.] 

Sf.c.  6021.  Where  any  letters  of  administration  shall  be  revoked, 
or  when  any  executor  or  administrator,  or  administrator  with  the  will 
annexed,  shall  be  removed  or  resign,  or  the  authority  as  such,  of  a 


Additional  bond. 


Proceedings  by 
the  administrator 
or  executor 
•gainst  the  former 
executor  or  ad- 
ministrator. 


8.  A  C.  571. 


Sales,  etc.,  of 
former  executor 
or  administrator 
nlid. 


^  602t).  An  administrator,  </r  ^(ffrrr  »^if  can  maintain  an  action  against  a  forlner  executor  Or 
administrator  for  assets  of  the  estate  which  have  come  to  his  hands,  and  are  not  accounted  for. 
I'he  jud};ment  obtained  against  such  former  administrator,  on  such  claim,  is  evidence  against 
him  and  his  sureties  in  an  action  on  his  administration  bond,  and  can  only  be  impeached  by  the 
sureties  by  proving  fraod  or  mistalce,  (X Conner  v.  Statr^  18  O.  225;  but  this  section  does  not 
autliorize  an  administrator  df  bonis  tion,  upon  the  death  in  oj^ce  of  the  first  administrator,  to 
brin^  suit  a);ainst  his  representatives,  or  the  sureties  on  his  ollicial  bond,  for  the  language  of  the 
section  studiously  omits  to  mention  "death  in  office,"  Bliazard  v.  J-'iilrr,  20  O.  471*;  but  a  cause 
Sm  Appendix*  of  action  is  here  created  against  the  executor  or  administrator  so  removed,  which  survives 
against  the  personal  representatives,  as  well  if  suit  is  not  brought  within  his  lifetime  as  if  it 
were,  Tracy  v.  Caret,  2  O.  S.  431 ;  and  in  such  suit  by  an  administrator  df  bonis  non  against  the 
administrator  of  a  deceased  executor,  who  had  resigned  durini^  his  lifetime,  no  right  of  bail  can 
intervene  to  prevent  judgment  against  the  defendant,  if  he  is  liable,  lb.:  nor  is  an  order  of  the 
probate  court,  duly  entered  of  record,  on  exceptions  filed  to  an  executor's  or  administrator's 
account,  a  bar  to  an  action^by  an  administrator  de  bonis  non  against  such  executor  for  matters 
found  by  the  probate  court  against  the  widow  and  hjeirs  on  such  exceptions.     lb. 

i  6021.  Should  a  will  be  discovered  after  the  estate  of  a  decedent  has  been  fully  settled,  and 
all  moneys  and  assets  which  have  come  into  his  hands  have  been  paid  over  by  the  administra- 
tor in  pursuance  of  an  order  of  court,  and  the  will  be  then  duly  proved,  the  executor  appointed 
in  such  will  can  not  compel  the  former  administrator  to  account  for  the  money  and  other  properly 
received  and  so  paid  over.     Barkaioo  v.  Emerick,  18  O.  268- 
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woman  extinguished,  or  a  will  shall  be  declared  invalid  for  any  cause, 
all  previous  sales,  whether  of  real  or  personal  property,  made  law- 
fully and  in  good  faith  by  the  executor  or  administrator,  or  adminis- 
trator with  the  will  annexed,  and  with  good  faith  on  the  part  of  the 
purchasers,  and  all  lawful  acts  done  in  the  settlement  of  the  estate  or 
execution  of  the  will,  shall  be  valid  as  to  such  executor  or  admin' - 
trator,  or  administrator  of  [with]  the  will  annexed;  but  the  sums  paid 
oat  or  distributed  to  legatees  or  other  distributees  may,  when  neces- 
sary for  the  proper  execution  of  a  will  or  administration  of  an  estate, 
be  recovered  from  the  persons  receiving  the  same.  [Jamtary  ii\, 
i83i:  78  V.  9.]         ^ 

Sec.  6022.     When  an  unmarried  woman,  who  is  executrix  or  ad-  Marriage  of  m 
ministratrix,  either  alone  Or  jointly  with  another  person,  shall  marry,  m"tstr"trix  «- 
her  husband  shall  not  be  executor  or  administrator  in  her  right,  but  the  "nKuishes  her 
marriage  shall  operate  as  an  extinguishment  of  her  authority  as  execu-  *"   °"'''" 
trix  or  administratrix ;  and  the  other  executor  or  administrator,  if  there 
is  any,  may  proceed  in  discharging  the  trust,  as  if  she  were  dead ;  and 
if  there  is  no  other^  executor  or  administrator,  administration  may  be 
granted  of  the  estate  not  already  administered ;  and  such  administrator 
may  proceed  to  discharge  the  trust,  in  like  manner  as  if  the  executrix  '•*•'•'''*• 
OL  administratrix  were  dead.     [38  v.  146,  §  28.] 

THE  inventory:    THE    ALLOWANCE    TO     THE   WIDOW    AND   CHIl.nREN  : 
AND  THE   DEBTS   DUE  TO   THE   ESTATE. 

Sec.  6023.      Every  executor  or  administrator  shall,  within  three  inventory  to  be 
months  after  his  appointment,  make  and  return  upon  oath,  into  court,  [£„!  monThV'ex 
a  true  inventory  of  all  the  goods,  chattels,  moneys,  rights  and  credits  cepi,  etc. 
of  the  deceased,  which  are  by  law  to  be  administered,  and  which  shall    *""•  *^  "•  '"• 
have  come  to  his  possession  or  knowledge,  except  only  that  an  execu- 
tor who  is  a  residuary  legatee,  may  give  bond  to  pay  aJl  the  debts  and 
legacies  of  the  deceased  as  hereinbefore  provided,  and  he  shall  there- 
upon be  excused  from  returning  such  inventory ;  provided,  that  an 
administrator  de  bonis  non  shall  not  be  required  to  return  and  file  an 
i.ivcntory,  where  the  assets  of  the  estate  have  been  converted  into 
money,  unless  in  the  opinion  of  the  probate  court  the  same  is  neces- 
sary.    [4*n7  16,  1885 :  82  V.  130.] 

Skc  6024. '  At  any  time  within  one   year  after  the  return  of  an  Exceptions  to  in- 
inventory  any  person  interested  in  the  estate  may  file  exceptions  to  ceedtngs'th'cJ'e'on 
the  inventory ;  and,  thereupon,  the  court  shall  set  a  day  for  the  hear- 
ing thereof,  and  cause  written  notice  of  such  filing  and  of  the  time  so 
fixed  for  the  hearing  to  be  given  to  the  executor  or  administrator,  not 
less  than  five  days  before  the  time  so  fixed  for  the  hearing ;  and  for 
good  cause  the  hearing  may  be  continued  for  such  time  as  the  court 
shall  deem  reasonable ;  and  at  the  hearing  the  executor  or  adminis- 
trator, and  any  witness  subpoenaed  by  either  party,  may  be  examined 
ODder  oath,  and  the  court  shall  enter  its  finding  on  the  journal  and 
tax  the  costs  as  may  be  equitable ;  and  an  appeal  may  be  taken  to  the  May  be  appealed 
court  of  common  pleas,  by  either  party,  from  any  finding,  order,  judg-  ^^  ^o^""™  p'«»» 

i  &tt2.  An  order  of  sale,  once  begun,  is  not  abated  by  the  subsequent  marriage  of  an  admin- 
mntnx.    Cnug  v.  Fox,  16  O.  B63. 

\  WSS.     Materials   by  the  decedent   prepared   for  building  are  to  be  regarded    as    personal    S**  Appendix. 
property.     Cray  v.  ffarykins,  8  O.  S.  449. 

The  execntor  or  administrator  of  a  surviving  partner  who  died  with  partnership  as*:ets  in  his 
pOMessioa  and  while  he  was  engaged  in  settling  the  partnership  business,  is  entitled  to  the 
peswMion  of  such  assets.    Dayton  v.  BariUtt,  38  O.  S.  357. 
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When  real  estate 
to  be  included  in 
the  inventory. 

R.  A  C.  Kit. 


Whenemblemenis 
shall  be  assets. 

Sm  Appamdls. 
H.  a  C.  S7t. 

Power  to  gather, 
etc.,  the  crops. 
S.  A  C.  57S. 


Appraisers,  how 
appointed. 


s.  *  c.  s;s. 


If  appraisers  fail 
to  act.  justice  may 
appoint  others. 


8.  A  C.  aii. 

Form  of  appoint- 
ment of  appraisers 
by  justice. 


ment  or  decision  of  the  probate  court  on  the  hearing  of  said  excep- 
tions to  the  inventory,  as  in  other  cases.     [March  22,  1883:  80  v.  67.] 

Sec.  6025.  If  the  court,  at  the  time  of  granting  letters  testament- 
ary or  letters  of  administration,  shall  think  fit,  it  may  order  the  execu- 
tor or  administrator  to  also  include  in  the  inventory  an  appraisement 
of  all  the  real  estate  of  the  deceased.     [38  v.  146,  §  30.] 

.Sec.  6026.  The  emblements  or  annual  crops  raised  by  labor,  and 
whether  severed  or  not  from  the  land  of  the  deceased,  at  the  time  of 
his  death,  shall  be  assets  in  the  hands  of  the  executor  or  administrator, 
and  shall  be  included  in  the  inventory.     [38  v.  146,  §  31.] 

Sec.  6027-  The  executor  or  administrator,  or  the  person  to  whom 
he  may  sell  such  emblements  may,  at  all  reasonable  times,  enter  upon 
the  lands  to  cultivate,  sever,  and  gather  the  same.     [38  v.  146,  ^  32.] 

Sec.  6028.  The  estate  and  effects  comprised  m  the  inventory 
shall,  unless  an  appraisement  thereof  has  been  dispensed  with  by  an 
order  of  court,  be  appraised  by  three  suitable  disinterested  i)ersons, 
who  shall  be  appointed  by  the  court,  and  sworn  to  a  faithful  discharge 
of  their  trust ;  and  if  any  part  of  such  estate  or  effects  be  in  any  other 
county,  any  disinterested  justice  of  such  county  may  appoint  the 
appraisers  of  the  estate  .ind  effects  therein.     [38  v.  146,  §  33.] 

Sec.  6029.  If  by  neglect,  sickness,  or  other  cause,  any  of  tRe 
appraisers  shall  fail  to  attend  to  the  performance  of  their  duty,  any 
justice  of  the  peace  in  the  county  in  which  the  property  10  be  appraised 
is  .situate,  may  appoint  others  to  supply  the  place  of  siicli  delinquent 
appraisers.     [38  v.  146,  4^  34.] 

Sec.  6030.  When  a  justice  appoints  appraisers  he  shall  make  a 
( ertificate  of  the  appointment  which  shall  be  returned  by  the  executor 
or  administrator  with  the  inventory,  and  which  shall  be  in  substance  as 
follows : 


■  county : 


You  arc  hereby  appointed  to  appraise,  on  oath,  the  estate  and  effects  of  - 
county,  deceased.     Given  under  my  hand  this day  of  — 


,  late  ot 


s.  *  c.  6;$. 


Inventory  to  be 
made  ana  by 
whom. 

S.  .t  f.  .-.TS. 


How  and  when 
notice  to  be 
given. 


*  *.  r.  5;s. 


Appraisers'  oath, 
ana  by  whom  to 
be  administered. 
Am.  88  V,  573. 


N.  A  C.  67». 


In  whose  preM-n<"e 
and  in  what  man- 
ner (he  ariiclcx 
shulll'C  .•|if>rai>c:d. 


Justice  of  ihc  Peace. 

[38  v.  146,  S  3S] 

Sec.  6031.  After  giving  the  notice  in  the  next  section  required, 
the  executor  or  administrator  shall,  with  the  aid  of  the  appraisers,  if  an 
appraisement  is  made,  make  the  inventory  herein  directed.     [38  v. 

m6,  §  36-] 

Sec.  6032.  A  notice  of  the  time  and  place  of  making  such  inven- 
tory and  appraisement  shall  be  served  by  the  executor  or  administrator 
not  less  than  five  days  previous  thereto,  on  the  widow,  legatees,  and 
next  of  kin,  residing  in  the  county  where  such  property  shall  be,  and 
it  shall  also  be  posted  in  two  of  the  most  public  places  in  the  township 
in  which  the  deceased  last  dwelt;  and  in  every  such  notice  the  time  and 
place  at  which  such  appraisement  will  be  made  shall  be  specified.  [38 
v.  1 46,  §  37.1 

Sec.  6033.  Before  proceeding  to  the  execution  of  their  duty,  the 
appraisers  shall  take^nd  subscribe  an  oath,  to  be  inserted  in  or  annexed 
to  the  inventory,  before^an  officer  authorized  to  administer  oaths,  that 
they  will  truly,  honestly,  and  impartially  appraise  the  estate  and  prop- 
erty which  shall  be  exhibited  to  them,  and  perform  the  other  duties 
required  by  law  in  the  premises,  according  to  the  best  of  their  knowl- 
edge and  ability.     [38  v.  146,  §  38.] . 

Sec.  6034.  The  appraisers  shall,  in  the  presence  of  such  of  the 
Dcxt  of  kin,  legatees,  or  creditors  of  the  testator  or  intestate,  as  shall 
attend,  and  the  widow,  if  there  be  one,  proceed  to  estimate  and  appraise 
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the  profjerty  and  estate ;  and  each  article  or  item  siiall  be  set  down  sepa- 
rately, with  the  value  thereof,  in  dollars  and  cents,  distinctly  in  figures, 
opposite  to  the  articles  or  items,  respectively.     [38  v.  146,  §  39.]  8.*c.67t. 

Sec.  6035.     The  inventory  shall  contain  a  particular  statement  of  How  bonds  and 
all  bonds,  mortgages,  notes,  and  all  other  securities  for  the  payment  of  ?'•"."  securiiw* " 

. '  ,  •      "  1         ,  ,         ,  ••  ■  <  *.    •'  oe  invenloried 

money,  belonging  to  the  deceased,  which  are  known  to  such  executor  »nd  appraised. 

or  administrator,  specifying  the  naoie  of  the  debtor  in  each  security, 

the  date,  the  sum  originally  payable,  the  indorsements  thereon,  if  any, 

with  their  dates,  and  the  sum  which,  in  the  judgment  of  the  appraisers,  ''•*C.«74. 

can  be  collected  on  each  claim.     [38  v.  146,  §  40.] 

Sec.  6036.     The  inventory  shall  also  contain  a  statement  of  all  How  other  debts 
other  debts  and  accounts  belonging  to  the  deceased,  which  are  known  'oried'*andIt^ 
to  such  executor  or  administrator,  specifying  the  name  of  the  debtor,  praised- 
the  date,  the  balance  or  thing"  due,  and  the  value  or  sum  which  can  be 
collected  thereon,  in  the  judgment  of  the  appraisers.      [38  v.  146,  8.*C.S74. 
§41.] 

Sec.  6037.     The  inventory  .shall  also  contain  an  account  of  all  How  inventory  of 
moneys,  whether  in  specie  or  bank  bills,  or  other  circulating  medium,  Cins'to  beliawd. 
belonging  to  the  decea.sed,  which  shall  have  come  to  the  hands  of  the 
executor  or  administrator;  and   if  none  shall  have  come  to  his  hands, 
the  fact  shall  be  so  stated  in  said  inventory.     [38  v.  146,  *5  42.]  8.* CM*. 

Sec.  6038.     When  any  i)erson  shall  die,  leaving  a  widow,  or  minor  what  property 
child,  or  children,  under  the  age  of  fifteen  years,  the  following  property  '•"•"  ""'i" 
shall  not  be  deemed  assets  or  administered  as  such,  but  shall  be  included  beadministered 
and  stated  in  tlie  inventory  of  the  estate,  and  signed  by  the  appraisers,  ^jj^i^ '^"'*'° 
without  appraising  the  same : 

First — One  family  sewing  machine,  to  be  retained  by  said  widow 
absolutely  as  her  own  property,  and  all  spinning  wheels,  weaving  looms, 
and  stoves  set  up  and  kept  in  use  by  the  family. 

Second — The  family  bible,  family  pictures,  and  school  books  used 
by  or  in  the  family  of  the  decea.sed,  and  books,  not  exceeding  one  hun- 
dred dollars  in  value,  which  were  kept  and  used  as  part  of  the  family 
library  before  the  decease  of  such  person.  / 

Third — One  cow.  or  if  there  be  no  cow,  household  goods,  to  be 
selected  by  the  widow,  or  if  there  be  no  widow,  by  the  guardian  or 
next  friend  of  such  minor  child  or  children,  not  exceeding  forty  dollars 
in  value,  or  if  there  be  no  household  goods  such  as  the  widow  or  guar- 
dian or  next  friend  may  desire  to  select,  then  forty  dollars  in  money ; 
all  sheep  to  the  number  of  twelve,  their  valuation  not  to  be  greater 
than  seventy  -five  dollars,  and  the  wool  shorn  from  them,  and  the  yarn 
and  cloth  manufactured  by  the  family;  all  flax  iti  possessfon  of  the 
family  intended  for  the  use  thereof,  and  yarn  or  thread  cloth  manufac- 
tured therefrom. 

•  Fourth — All  the  wearing  apparel  and  ornaments  of  the  family  and 
of  the  deceased,  all  the  beds,  bedsteads,  and  bedding,  cooking  utensils, 
and  table-ware  necessary  for  (the  use  of  the  family,  one  clock,  one  side- 
saddle, and  any  other  articles  of  personal  property  not  to  exceed  one  „  .  „  -^ 
hundred  dollars  in  value,  which  the  widow,  or  if  there  be  no  widow,  the 
guardian  or  next  friend  of  such  minor  child  or  children,  may  select, 
to  be  valued  by  the  appraisers.     [65  v.  180, 4^  43.] 

Sec.  6039.    The  said  articles,  except  the  wearing  apparel  of  the  de-  Disposition 
ceased,  shall  remain  in  the  possession  of  the  widow,  if  there  be  one,  '  "*"' 
during  the  time  she  shall  live  with  and  provide  for  such  minor  child  or 

19096.  Notes  delivered  to  an  execnior  to  indemnify  the  c«>tatc  against  the  liability  of  the  tcs- 
talur  a«  surety,  are  not  assets  of  the  estate ;  nor  is  uiuuey  collected  on  them.  Ar6nckle  v,  Tra^^ 
i-iO  432.  \ 
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children.    When  she  shall  cea.se  to  do  so,  she  shalfbe  allowed  to  retain. 
\  as  her  own  her  wearing  apparel,  her  ornaments,  and  one  bed,  bedstead, 

and  the  bedding  for  the  same,  and  the  other  articles  so  e.xempted,  and 
not  consumed,  shall  then  belong  to  such  minor  child  or  children.  If 
there  b6  a  widow,  and  no  minor  child  or  children,  then  the  said  articles 
shall  belong  to  such  widow.     [38  v.  146,  §  44J 

Sec.  6040.  The  appraisers  shall  also  set  off  and  allow  to  the  widow, 
and  children  under  the  age  of  fifteen  years,  if  any  there  be,  or  if  there 
be  no  widow,  then  to  such  children,  sufficient  provisions  or  other  prop- 
erty  to  support  them  for  twelve  months  from  the  death  of  the  decedent ; 
and  if  the  widow  or  such  children  have,  since  the  death  of  the  deceased, 
and  previous  \o  such  allowance,  consumed  for  their  support  any  por- 
tion of  the  estate,  the  appraisers  shall  take  the  same  into  consideration 
in  determining  the  amount  of  the  allowance.     [38  v.  146,  $5  45.] 

Sec.  6041.     When  there  is  not  sufficient  personaLproperty,  or  prof>- 
erty  of  a  suitable  kind,  to  set  off  to  the  widow  or  clfildren,  as  provided 
in  the  preceding  section,  the  appraisers  shall  certify  what  sum  or  further 
sum,  in  money,  is  necessary  for  the  support  of  such  widow  or  children. 
[38  v.  146,  S  46.] 

Sec.  6042.  The  appraisers  shall  not  include  in  the  inventory  the 
provisions,  property,  or  money  set  off  and  allowed  by  them  to  the 
widow  or  children,  but  the  same  shall  be  stated  in  a  se])arate  schedule, 
signed  by  them,  and  returned,  with  the  inventory,  to  the  court,  by  the 
executor,  or  administrator.     [38  v.  146,  S  47-] 

Sec.  6043.  The  probate  court  may,  on  petition  of  the  widow,  or 
other  person  interested,  review  the  allowance  made  to  the  widow  or 
children,  mentioned  in  the  preceding  section,  and  increase  or  diminish 
the  same,  and  make  such  order  in  the  premises  as  they  [it]  shall  deem 
right  and  proper.     [38  v.  146,  5^  48.] 

Sec.  6044.  Upon  t"he  completion  of  the  inventory,  it  shall  be 
signed  by  the  appraisers,  and  a  copy  thereof  shall  be  retained  by  the 
executor  or  administrator,  and  he  shall  return  the  original  to  the  pro- 
bate court.     [38  v.  146,  §  49.] 

Sec.  6045.  The  appraisers  shall  each  receive  one  dollar  per  day 
for  their  services.     [38  v.  146,  §  50.] 


tt.  A  c.  &;4. 

Allowance  to  the 
widow  and  chil- 
dren for  their 
support. 

SlB|g  0^   4189. 

ni94. 


8.  *  C.  S74. 

Money  to  be  sec 
•IT  if  necessary. 


8.  *  C.  676. 

Allowance  to  the 
widow  and  child. 
ren  to  be  btalcd 
in  separate 
schedule,  etc. 

s.  K  <;.  »;& 

Such  allowance 
may  be  increased 
or  diminished  by 
the-  court. 


R. «  C.  S7S. 

Inventory  to  be 
signed  by  ap- 
praiscr».  etc. 
Am,  87  V.  lyj 

ii.*c.fi:& 

Appraisers*  fees. 
SAC.  fi7S. 


Kce  Appendix. 


Dm  AppeadU. 


it  6040.  \  devise  to  a  widow,  expressed  in  the  will  to  be  in  lieu  of  her  dower  and  all  other 
claims  against  the  cMate  of  the  testator,  does  not  bar  her  of  the  right  to  the  years'  support  pro- 
vided by  jaw  from  the  estate  of  licr  husband,  Ct>llier  v.  Cftlicr,  ^  O.  S.  :W9 ;  and  such  allowance 
for  a  year's  support  confers  a  vested  right  of  property,  and  is  not  divested  by  her  death,  or  any 
other  contingency,  occurring  after  the  amount  has  been  fixed  by  the  proper  tribunal,  Dorak  v. 
Dormk,  4  O.  S.  21t2;  and  the  death  of  the  widow,  within  the  year  and  before  the  whole  amount 
has  been  expended  in  her  support,  does  not  bar  the  right  of  her  executor  or  administator  to 
recover  the  balance  unpaid  from  the  representative  of  her  husband's  estate,  /^;  and  so,  where 
the  appraisers  ilcglect  to  set  oflf  to  the  widow  her  allowance  f<ir  a  year's  support,  as  required  by 
the  statute,  and  sbe,  after  the  expiration  of  the  year,  dies  without  having  waived  or  relinquished 
Iter  right  to  such  allowance,  the  right  to  the  same  survives  to  and  may  be  recovered  by  h4r 
personal  representatives.     Ba»f  v.  H^Uk,  14  O.  S.  505. 

The  allowance  to  the  widow  for  her  support  for  the  year  is  such  a  debt  against  the  estate  of 
her  husband  that  resort  may  be  had  for  the  payment  of  ihe  same  against  land  conveyed  away  bjr 
the  deceased  for  the  purpose  of  defrauding  his  creditors.     AtUn  v.  AIUhm  ISO.  S.  234. 

%  6043  Where  appraisers  make  an  allowance  to  the  widow  of  a  decedent  for  her  support  for 
twelve  months  from  his  decease,  such  allowance  may  be  reviewed  and  increased  for  the  benefit 
•f  her  estate  by  the  probate  court  on  the  petition  of  a  person  interested,  although  the  petition  be 
not  filed  until  the  expiration  of  twelve  months,  and  after  the  death  of  the  widow,  SktrmriH  v. 
•ihernmn  '21  O  S  «31 ;  and  a  person  with  whom  the  widow  lived  until  her  death,  and  whtf 
iupportcii  and  took  care  of  her,  incurring  expense  for  her  in  her  sickness,  and  who  has  a  valid 
claim  against  her  estate,  is  a  "  person  interested  in  the  matter  of  the  review  of  her  allowance, 
within  the  meaning«of  the  law.  /*. ;  but  where  the  appraisers  of  the  personal  estate  of  a  decedent 
first  appointed  failed  to  make  to  the  widow  any  allowance  for  her  year  s  support,  aijd  the  widow 
makes  application  to  the  probate  court  for  the  appointment  of  new  appraisers  for  that  purpose, 
the  executor  or  administrator  should  have  notice  of  the  making  and  time  of  hearing  of  such 
application,  Htck  v,  Htck.  34  O.  S.  369;  but  the  irregularity  of  failing  to  give  such  notic* 
should  be  corrected  in  the  prob.ite  court;  and  where  the  record  shows  that  application  was  made 
to  that  court  to  set  aside  an  order  for  the  appointment  of  appraisers,  on  the  ground  stated,  and 
was  overruled,  and  the  record  does  not  show  that  any  injustice  was  done,  there  is  no  ground  for 
reversal.     Ih. 
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Sec.   6046.     Before  receiving  said  inventory  by  the  probate  court,  inrentorviobe 
the   executor  "or  administrator  shall  take  and  subscribe  an    oath    or  execute  or  id-' 
affirmation  before  the  probate  judge  or  his  deputy,  a  justice  of  the  ministrator:  form 
peace,  or   other  officer  authorized   to  administer  oaths   required   or  °     «»».«  = 
authorized  by  law,  stating  that  such  inventory  is  in  all  respects  just 
and  true;  that  it  contains  a  true  statement  of  all  the  estate  and  prop- 
erty of    the   deceased  which  has  come  to  the  knowledge  of  such 
executor  or  administrator,  and  particularly  of  all  money,  bank  bills, 
or  other  circulating  medium  belonging  to  the  deceased,  and  of  all 
just  claims  of  the  deceased  against  such  executor  or  administrator,  or 
other   persons,  according  to  the  best  of  his  knowledge,  such  oath 
shall  be  indorsed  upon  or  annexed  to  the  inventory.    \^ManA  2,  1882  : 
79  V.  27.] 

Sec.  3047.     If  any  executor  or  administrator  shall  neglect  or  re-  How  return  of 
fuse  to  return  such  inventory  within  three  months  after  hi9*appoint-  j^'Uforeed  *" 
ment,  the  probate  court  shall  issue  an  order  requiring  such  executor 
or  administrator,  at  a  short  day  therein  named,  to  return  an  inventory 
according  to  law,  or  to  show  cause  before  the  court  why  an  attach- 
ment should  not  issue  against  him.     [^April  11,  1884:  81  v.  138.] 

Sec.  6048.     [Repealed  April  11,  1884:  81  v.  139.] 

Sec.  6049.     If  such  order  can  not  be  served  personally  by  reason  Revocation  ..r  let- 
of  such  executor  or  administrator  absconding  or  concealing  himself,  or  negi°ct'"rc""rn' 
if,  after  personal  service,  as  provided  in  the  preceding  section,  such  ihe  inventory 
•executor  or  administrator  shall  neglect  for  thirty  days  to  make  and  re- 
turn such  inventory,  the  court  may  remove  him,  and  new  letters  shall 
be  granted   as  provided  in  section  sixly  hundred  and  seventeen.     [April 
II,  1884:  81  v.  138.]  ' 

Sec.  6050.     Such  letters  shall  supersede  all  former  letter^  testa-  Effect  of  such 
mentary  or  of  administration,  and  shall  deprive  the  former  executor  or  'evocation 
administrator  of  all  power,  authority,  and  control,  over  the  estate  of  the 
deceased;  and  shall  entitle  the  person  appointed,  to  take,  demand,  and 
receive  the  goods  and  effects  of  the  deceased,  wherever  the  same  may 
be  found.     [38  V.  146,  §  55.]  s.*o.5;«. 

Sec.  6051.     In  every  such  case  of  revocation,  the  bond,  given  by  pr^eeutjon  of 
such  former  executor  or  administrator,  shall  be  prosecuted,  and  a  recov-  former  bond  by 
ery  had  thereon,  to  the  full  extent  of  any  injury  sustained  by  the  estate  boITi'sTo'""' ''° 
of  the  deceased,  by  the  acts  or  omissions  of  such  executor  or  adminis- 
trator, and  to  the  full  value  of  all  the  property  of  the  deceased,  received 
and  not  duly  administered  by  such  executor  or  administrator.     [38  v. 

146,  §56.]  8.AC.S76. 

1 6046.  The  appointment  of  ,a  debtor  of  the  estate  as  executor  or  administrator  does  not  extin- 
^lush  the  debt  which  he  owed  to  the  estate  of  the  decedent :  but  the  debt  becomes  assets  in  his 
hands,  for  which  judgment  may  be  had  against  him  by  proceedings  instituted  by  an  admini»> 
traior  de  boHts  noH^  Tracy  v.  Card,  'i  O.  S  4:n,  ffaH  v.  Pratt,  5  O.  72,  BieeLnv  v.  Bigfiotv.  4  O. 
l-tS;  and  once  being  assets,  no  act  of  the  parties  can  change  them  baclc  into  a  debt,  Hally, 
Pratt,  supra ;  and  a  mortgagee,  by  making  his  debtor  his  executor  does  not  extinguish  the 
mortgage;  and  because  the  executor  is  bound  to  make  an  effort  to  collect  the  debts,  and 
becau>e  he  can  not  bring  suit  against  himself,  he  is  treated  as  having  the  money  already  in 
his  hands;  but  a  remedy  exists  upon  the  mortgage,  independent  of  tne  right  to  sue  at  law; 
and  the  legal  fiction  that  he  has  the  money  due  from  him  already  in  hi.s  hands,  will  not  per- 
mit  the  defeat  of  the  security,  which  the  prudence  of  the  testator  provided  in  addition  to 
the  sureties  on  his  bond,  MitUr  v.  Dotiaidson,  17  O.  264;  and,  while  choscs  in  action  belonging 
to  the  wife  at  the  time  of  the  marriage,  and  not  reduced  to  possession  during  coverture,  will  go 
to  her  representatives,  yet  such  choses  may  be  reduced  to  possession  by  the  husband  by  means 
of  a  judgment  obtained  thereon  during  coverture,  in   his  own   name  alone,  or  by  an  a^ssi^nment 

by  him  to  another  party  for  a  valuable  consideration,  or  by  taking  new  securities  In  his  name  ^, 

aione,  and  when  this  is  done  they  become  a  part  of  the  assets  of  his  estate,  Dixon  v.  Dixon, 
18  O.  113;  but  promissory  notes  payable  to  the  wife  or  bearer,  unsold  but  remaining  in  the 
possession  of  the  husband,  during  coverture,  without  such  suit  or  assignment,  are  not  assets 
of  the  husband's  estate,  and  go  to  the  wife  or  her  heirs.  >h  ;  for  the  husband's  right  of  property 
in  the  choscs  of  action  of  his  wife  is  dependent  upon  his  reducing  them  into  possession  during 
coTerture.    Nt^dUs  v.  NetdUs,  7  O.  S.  432. 
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Tit.  II,  Ch.1.  EXECUTORS  AND  administrators;        §§  6052-6057. 

Execuiororad-  Sec.  6052.  Every  execiitor  or  administrator  Committed  to  prison 
pr',»ned°l.iw  ^^  aforcsaid,  may  be  discharged  by  the  court,  on  his  defivering,  upon 
discharged.  oath,  all  the  property  of  the  deceased,  under  his  control,  to  such  person 

s.  4C  676.  '^^  ^'^^'^  ^'^  authorized  by  the  court  or  judge  to  receive  the  same.  [38  v. 

'46,  §  57.1 

pro%"1iT«,V,e      ^^^-  •^"^?-     UP°°  complaint  made  to  the  probate  court  of  any 
concealed,  or  em-  county,   by  the  executor,   administrator,   creditor,  devisee,    legatee 
beiried.  heir,  or  other  ptyson  interested  in  the  estate  of  any  deceased  person' 

or  by  the  creditor  of  any  devisee,  legatee,  heir,  or  other  person  inter- 
ested in  such  estate,  against  the  executor  or  administrator  of  such  de- 
ceased person,  or  against  any  person  or  persons  suspected  of  having 
concealed,  embezzled,  or  conveyed  away  any  of  the  moneys,  goods, 
chattels,  things  in  action,  or  effects  of  such  deceased,  the  court  shall 
cite  said  executor  or  administrator,  or  such  other  person  or  persons 
suspected,  as  the  case  may  .be,  forthwith  to  appear  before  it,  and  to 
be  examined  on  oath  touching  the  matter  of  said  complaint.  XAttH 
2,  1889:  86  V.  178.]  ■■  ^ 

Imprisonment  for  Sec.  6054.  If  any  person  .so  as  aforesaid  cited  shall  refuse  orneg- 
disobeying  cita-  igct  to  appear  and  submit  to  an  examination,  as  aforesaid,  or  shall  refuse 
to  answer  such  interrogatories  as  may  be  lawfully  propounded,  the  pro- 
bate court  shall  commit  such  person  to  the  jail  of  the  county,  there  to 
remain  in  close  curfody  until  he  or  she  shall  submit  to  the  order  and 
direction  of  the  court  in  that  behalf.  [51  y.  354,  §  2.] 
Examinaiion«  to  Sec.  6055.  AH  such  examinations,  including  as  well  questions  as 
be  in  writing.       answers,  shall  be  reduced  to  writing,  signed  by  the  party  examined, 

and  filed  in  the  court  before  which  the  same  was  taken,     fci  v.  ^^4. 
8. * C. «18.  g  -i  '■^        •*-^^' 

Also  of  witnewe..  Sec.  6056.  The  probate  court  shall,  if  required  by  either  pany, 
swear  such  other  witness  or  witnesses  as  may  be  offered  by  either  party 
touching  the  matter  of  such  complaint,  and  shall  cause  the  examination 
of  every  such  witness,  including  as  well  questions  as  answers,  to  be 
reduced  to  writing,  signed  by  the  witness,  and  filed  as  aforesaid.  [5 1  v. 
354,  §  4-1 

Judgment  of  court      Sec.  6057.  •  The  court  shall  determine  by  the  verdic^  of  a  jury,  if 
t  ereon.  either  party  require  it,  or    without  a  jury,  if  neither  party  require  the 

same,  whether  the  person  or  persons  accused  is,  or  are  guilty  of  either 
having  concealed,  embezzled,  or  conveyed  away  any  moneys,  goods, 
chattels,  things  in  action,  or  effects  of  the  deceased  persons  aforesaid, 
and  if  found  guilty,  the  amount  of  damages  that  should  be  recovered 
on  account  thereof,  and  the  court  shall  forthwith,  in  all  cases  except 
when  the  person  found  guilty  as  aforesaid  is  the  executor  or  adminis- 
trator of  such  deceased  person,  render  judgment  in  favor  of  the  ex- 
ecutor or  administrator  of  the  estate,  or  if  there  be  no  executor  or 
administrator  in  this  state,  in  favor  of  the  state,  against  the  person  or 
\  persons  so  found  guilty  for  the  amount  of  the  moneys  or  the  value  of 

the  goods,  chattels,  things  in  action,  or  effects  so  concealed,  embez- 
zled or  conveyed  away,  together  with  ten  per  centum  penalty,  and  all 
costs  of  such  proceedings  or  complaint ;  which  said  judgment  shall  be 
a  lien  upon  the  real  estate  of  the  person  or  persons  against  whom  it  is 
rendered  within  the  county  from  the  rendition  thereof.  And  if  the 
person  found  guilty  as  aforesaid  is  the  executor  or  administrator  of 

U  605S-69,     See  Mciitzer  v.  Bevington,  42  O.  S.  325. 
i  6055.    See  note  to  {  6057. 

2  6057.  This  section  is  unconstitutional  in  so  far  as  it  professes  to  authorize  a  judgment  with- 
out any  provision  for  trial  by  jury,  or  a  right  of  appeal,  in  cases  where  the  defendant  does  not 
admit  the  triilh  of  the  complaint,  for  the  court  has  no  constitutional  power  to  try  such  a  case, 
Howfilw  f'ryy  19  O.  S.  fi.'iH;  and  on  petition  in  error  to  reverse  a  judgment  so  rendered,  it  is 
error  to  order  the  written  examinations  taken  before  the  probate  court  to  be  stricken  from  the 
record,  for  they  are  a  legitimate  part  of  the  proceeding,  without  a  bill  of  exceptions  setting 
Ihem  forth.    lb. 


8.  AC.  618. 


B.  A  C.  618. 
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such  deceased  pwrson,  the  court  shall  forthwith  render  like  judgment 
in  favor  of  the  state  against  said  executor  or  administrator  for  such 
amount  or  value  aforesaid,  together  with  a  like  penalty  and  the 
costs  as  aforesaid;  and  said  judgment  shall  be  a  lien  upon  the 
real  estate  of  tsaid  executor  or  administrator,  within  the  county  from 
the  rendition  thereof,  and  the  court  shall  forthwith  remove  said  execu- 
tor or  administrator  and  commit  the  administration  of  the  estate,  not 
already  administered,  to  some  other  person  or  persons.  Said  executor 
or  administrator  so  removed  shall  receive  no  compensation  for  acting 
as  such,  and  shall  be  charged  in  his  account  with  the  amount  of  said 
judgment  aforesaid,  and  his  property  shall  also  be  liable  for  the  satis- 
faction of  said  judgment  on  execution  issued  tht-rcon  by  his  said  suc- 
cessor, who  shall  file  a  transcript  with  the  clerk  of  the  court  of  com- 
mon pleas,  and  cause  such  proceedings  to  be  had  as  are  contemplated 
in  section  6058  of  the  Revised  Statutes.      \April  2,  1889:  86  v.  178.] 

Sec.  6058.  'The  executor  or  administrator  in  favor  of  whom  any  Transcript  to le 
such  judgment  shall  have  been  rendered,  may  forthwith  deliver  to  the  "i'^' a^d"J'°("„ 
clerk  of  the  court  of  common  pleas  of  the  county,  an  authenticated  uo^iMued!*"" 
transcript  (which  the  probate  judge  is  hereby  directed  to  make  out  and 
deliver,  on  demand,  to  such  executor  or  administrator),  on  which  said 
transcript  the  clerk  aforesaid  shall  immediately  issue  an  execution  of 
the  said  court  6f  common  pleas  for  the  amount  of  the  original  judg- 
ment and  costs,  and  the  costs  which  may  have  accruefl  or  may  accrue 
thereon;  and  thenceforth   proceedings   on  execution  shall  be,  in  all 
respects,  as  if  the  said  judgment  had  been  rendered  in  the  said  court  *•**'•  "*• 
of  common  pleas.     [51  v.  354,  §  6.] 

Sec.  6059.     If  such  judgment  as  aforesaid  be  rendered  in  the  name  if  judgment  ii. 
of  the  state,  and  there  be  no  executor    or  administrator  within  this  favor  of  the  si.ite, 
state,  the  prosecuting  attorney  of  the  county  shall  cause  the  said  trans-  «ey"oattend*i"°it! 
cript  to  be  filed  in  the  clerk's  office,  and  proceed  thereon  to  execution 
as  before  provided ;  and  hfe  shall  pay  the  moneys  realized  upon  such 
execution  to  the  treasurer  of  the  county,  for  the  use  of  the  said  estate, 
reserving  such  compensation  to  himself  only  as  the  probate  court  may         "  "' 
aUow.     [51  V.  354,  §7.] 

Sec.  6060.     All  gifts,  grants  or  conveyances  of  land,  tenements,  conveyances  to 
hereditaments,  rents,  goods  or  chattels,  and  all  bonds,  judgments  or  evade  ihe.e  pro- 
executions,  made  or  obtained  with  intent  to  avoid  the  purposes  of  these  "'  '"*' '"" 
proceedings,  or  in  contemplation  of  any  such  examination  or  complaint 
as  aforesaid,  shall  be  utterly  void  and  of  no  effect.    [51  v.  354,  §  8.]      8.*C.«i». 

Sec.  6061.     Whenever  personal  property,  or  assets  of  any  kind,  New  asset^arter 
not  mentioned  in  any  inventory  that  shall  have  been  made,  shall  come  ventorr "'" '"' 
to  the  knowledge  or  possession  of  an  executor  or  administrator,  he  shall 
cause  the  same  to  be  appraised  in  manner  aforesaid,  and  an  inventory 
thereof  to  be  returned,  within  two  months  after  the  discovery  thereof;  „  ^,.  .. 
and  the  making  of  such  inventory  and  return    may  be  enforced  in  the  ' "'  ' 

same  manner  as  in  the  case  of  the  first  inventory.     [38  v.  (46,  45  58.] 

Sec.  6062.     The  executor  or  administrator  shall,  as  far  as  he  is  Assets  to  be  coi- 
able,  collect  the  assets  of  the  estate,  within  one  year  after  the  date  of  J""?.  ... 
the  administration  bond.     [38  v.  146,  §59] 


^6062.  If  notes  arc-  delivered  to  an  executor  or  administrator,  to  indemnify  the  estate 
af^ain&t  a  liability  where  the  decedent  was  a  surety,  such  notes,  and  the  money  collected  on  tlicni, 
are  nota-sscts  of  the  estate  ;  and  therefore  the  estate  is  not  liable  for  the  misconduct  of  the  repre- 
sentative of  the  estate  in  respect  to  such  notes  or  money,  as  he  is  only  the  trustee  of  the 
person  deliverins  the  note«.  ArhuckU  v.  Trm-y,  1,5  O.  432;  and  an  action  can  not  be  maintained 
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i§  6063-6069. 


When  more  than 
eirhteen  months 
allowed  to  collect 
asseu. 

8.  A  C.  fi}7. 

Affidavit  in  such 
case. 


8.  A  C.  S77. 


When  such 
further  time  will 
not  be  allowed. 


8.  *  c.  t;7. 

What  further 
time  will  be 
allowed. 


S.*C.«77. 

Powers  of  cjrecu. 
tor,  etc.,  after  ex* 
piration  of  five 
years. 

B.  A  C.  t7;. 

Discharge  of  a 
debt  in  a  will 
against  an  execu- 
tor :  how  to  be 
construed. 


8.  *  C.  377. 


Naming  a  person 
executor  not  to 
discharge  debt. 


8.AC.«78. 


S«e  Appendix. 


Sec.  6063.  If,  from  the  situation  of  the  assets  belonging  to  the 
estate,  more  than  eighteen  months  from  the  date  of  the  administration 
bond  is  required  for  their  collection,  the  court  may,  upon  motion,  and 
being  satisfied  thereof  by  the  affidavit  of  the  executor  or  administrator, 
extend  the  time  for  that  purpose.     [38  v.  146,  §  60.] 

Sec.  6064.  The  affidavit  required  by  the  preceding  section  shall 
set  forth  the  grounds  of  the  application,  the  amount  of  money  in  the 
hands  of  the  executor  or  administrator,  applicable  to  the  payment  of 
the  debts  of  the  deceased ;  and  that  the  executor  or  administrator  has 
used  due  diligence  to  collect  the  assets  and  to  pay  the  debts.  [38  v.  146, 
§61.] 

Sec.  6065-  Further  time  shall  not  be  allowed  to  the  executor  or 
administrator,  to  collect  the  a&ets  of  an  estate  that  is  solvent,  if  he  has 
in  his  hands,  at  the  time  of  his  application,  more  than  one  hundred 
dollars  in  money,  subject  to  the  claims  of  creditors  of  the  estate.  [38  v. 
146,  §  62.] 

Sec.  6066.  The  time  allowed  by  the  court,  for  the  collection  of 
the  assets  of  the  estate,  shall  not  be  granted,  at  any  one  time,  for  a 
period  beyond  one  year  from  the  time  of  the  application;  nor  shall  the 
time  be  extended  beyond  five  years  from  the  date  of  the  administration 
bond.     [38  v.  146,  §  63.] 

Sec.  6067.  The  office  of  the  executor  or  administrator  shall  not 
cease  with  the  time  allowed  by  law,  or  the  court,  for  the  collection  of 
the  assets  of  the 'estate.     [38  v.  146,  §  64.] 

Sec.  6068.  The  discharge  or  bequest,  in  a  will,  of  any  debt  or 
demand  of  a  testator,  against  any  executor  named  in  his  will,  or  against 
any  other  person,  shall  not  be  valid  as  against  the  creditors  of  the 
deceased ;  but  shall  be  constri\ed  only  as  a  specific  bequest  of  such  debt 
or  demand ;  and  the  amount  thereof  shall  be  included  in  the  inventory 
of  the  credits  and  effects  of  the  deceased,  and  shall,  if  necessary,  be 
applied  in  the  payment  of  his  debts;  and  if  not  necessary  for  that  pur- 
pose, shall  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies.     [38  v.  146,  §  65.] 

Sec.  6069.  The  naming  of  any  person  executor,  in  a  will,  shall 
not  operate  as  a  discharge  or  bequest  of  any  ju^t  claim  which  the  testa- 
tor had  against  such  executor;  but  such  claim  shall  be  included  among 
the  credits  and  effects  of  the  deceased,  in  the  inventory;  and  the  exec- 
utor shall  be  liable  for  the  same,  as  for  so  much  money  in  his  hands  at 
the  time  such  debt  or  demand  becomes  due;  and  he  shall  apply  and 
distribute  the  same,  in  the  payment  of  debts  and  legacies,  and  among 
the  next  of  kin,  as  part  of  the  personal  estate  of  the  deceased.  [38  v. 
146,  §  66.] 

by  an  administrator  appointed  under  the  laws  of  this  state,  to  rerovcr  money,  the  proceeds  of 
lands  lying  in  Pennsylvania,  the  property  of  the  intestate,  which  was  sold  by  a  ijuatui.-iii  as 
the  property  of  his  wards,  on  the  order  of  the  orphans'  court  of  that  state ;  for.  as  the  adminis- 
trator could  not  reach  the  lands  there,  he  can  not  reach  the  proceeds.  Donlty  v.  ShitlHs,  14  O. 
359. 

In  the  case  of  Woodard  v.  Railroad,  10  O.  S.  121,  it  was  held,  that  an  administrator 
appointed  in  this  state  can  not  maintain  an  action  in  this  state,  under  the  laws  of  tjie  state  of 
Illinois,  authorizing  the  personal'  representative  of  a  person  who  comes  to  his  death  by  the 
wrongful  act,  neglect,  or  default  of  another,  to  maintain  an  action  against  such  other,  for  dam- 
ages, for  the  l>enefit  of  the  widow  or  next  of  kin  of  such  deceased  person. 

I  6069.  Where  a  debtor  is  appointed  administrator  of  the  estate  of  his  creditor,  the  debt 
becomes  assets  in  his  hands :  and  on  exceptions  to  his  final  account,  claiming  that  he  hu  failed 
to  charge  himself  with  such  debt,  the  probate  court  may  hear  evidence  and  determine  the 
validity  of  such  cl.iim  and  the  amount  of  such  debt,  Raub's  Ritale,  16  O.  S.  273 ;  but  the  prin- 
ciple that  the  appointment  of  a  debtor  as  the  administrator  of  the  estate  of  the  creditor  converts 
the  debt  owing  by  him  into  assets  in  his  hands,  to  be  accounted  for  as  such,  does  not  apply,  to 
one  who  is  only  conditionally  liable  to  the  estate.  Shields  v.  Ode/l,  27  O.  S.  398;  and  thc^ppoint- 
ment  as  administrator  dr  botiis  non,  with  the  will  annexed,  of  one  who  was  surety  on  the  oona 
of  the  previous  executor,,  docs  not  make  a  debt  due  from  such  executor  assets  in  the  banas  ot 
such  aaministrator  by  reason  of  such  suretyship,     ib. 
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Sec.  6070.     When  any  mortgagee  of  real  estate,  or  any  as.signee  Mortgaged  prem- 
of   such  mortgagee,  shall  die  without  having  foreclosed  the  right  of  'sidere/pertonai 
redemption,  the  mortgaged  premises,  and  the  debt  secured  thereby,  assets,  etc. 
shall  be  considered  as  personal  assets  In  the  hands  of  his  executor  or 
administrator,  and  shall  be  administered  and  accounted  for  as  such ; 
and  if  the  mortgagee  or  assignee  shall  not  have  obtained  possession  of  Possession, 
the  mortgaged  premises  in  his  lifetime,  his  executor  or  administrator 
may  take  possession  thereof,  by  open  and  peaceable  entry,  or  by  action, 
in  like  manner,  as  the  deceased  might  have  done  if  living.     [38  v.      *<'-*^*' 
146,  §  67.1 

Sec.  6071.     In  case  of  the  redemption  of  any  such  mortgage,  the  whomaydis- 
money  paid  thereon  shall  be  received  by  the  executor  or  administrator  t h * Mtate°be^of e ' 
of  the  deceased,  and  he  shall  thereupon  release  and  discharge  the  mort-  redemption, 
gage;  and  until  such  redemption,  the  executor  or  administrator,  if  pos- 
session shall  have  been  taken,  either  by  himself  or  by  the  deceased, 
shall  be  seized  of  the  mortgaged  premises,  in  trust  for  the  same  per- 
sons, whether  creditors,  next  of  kin,  or  others,  who  would  be  entitled  ••  *  "•  *'*• 
to  the  money,  if  the  premises  had  been  redeemed.     [38  v.  146,  §  68.] 

Sec.  6072.     Any  mortgage  belonging  to  the  estate  may  be  fore-  ""nll^nl'IValor'to' 
closed  by  the  executor  or  administrator  in  the  same  manner  that  the  foreclose  mon- 
decedent  might  have  foreclosed  the  same.     [38  v.  146,  §  69.]  &^c.678. 

Sec.  6073.     When  any  debtor  of  a  deceased  person  shall  be  unable  Howadmiri^ira- 
to  pay  all  his  debts,  the  executor  or  administrator,  with  the  approbation  with  debtor''"""'* 
of  the  probate  court,  may  compound  with  such  debtor,  and  give  him  a 
discharge,  upwn  receiving  a  fair  and  just  dividend  of  his  estate  and 
effects,  or  such  part  of  said  debt,  as  said  court  may  deem  beneficial  to 
those  interested  in  the  estate  of  said  deceased  person.     [38  v.  146,      *c.  srs. 
§  70.] 

SALE   OF    PERSONAL    PROPERTY,  AND   THE  SALE-BILL. 

Sec.  6074.     The    executor    or   administrator  shall,  within   three  what  pergonal 
months  after  the  date  of  his  bond,  sell  the  whole  of  the  personal  prop-  property  the 

II  •  1  ■•■■>■■.  I  1-    J    L  executor  or  ad- 

erty  belonging  to  the  estate,  which  is  liable  to  the  payment  of  debts,  mimsirator  may 
and  is  assets  in  his  hands,  to  be  administered,  except  promissory  notes,  ""'""(^"^"iju 
and  all  claims,  demands,  and  rights  in  action  which  can  be  collected  by     '"•"'• '"    "" 
him,  and  except  bonds  and  stocks  when  the  sale  of  them  is  not  neces- 
sary for  the  payment  of  debts;  and,  also,  except  the  following: 

First — Such  as  the  widow  may  desire  to  take  at  the  valuation  made 
by  the  appraisers,  she  securing  payment  to  the  executor  or  administra- 
tor therefor,  as  other  purchasers. 

Second — Such  property  as  is  specifically  bequeathed  shall  not  be  ><>ld 
until  the  residue  of  the  persona)  estate  has  been  sold,  and  is  found  by 
the  executor  or  administrator  to  be  insufficient  for  the  payment  of  tlic 
debts  of  the  estate. 

Third — The  executor  or  administrator  may  defer  the  sale  of  the  em- 
blements or  annual  crops  raised  by  labor,  which  were  not  severed  from 
the  land  of  the  deceased,  at  the  time  of  his  death,  beyond  the  three 
months  herein  prescribed  for  the  sale  of  the  assets;  and  the  same  may 
be  sold  before  or  after  they  are  severed  from  the  land,  at  the  discretion 
of  the  executor  or  administrator,  and  in  the  mode  prescribed  for  the 
sale  of  other  goods  and  chattels:  provided,  however,  that  when  i)y  the  when appraise- 
tenns  of  any  last  will,  the  testator  shall  express  a  wish  that  there  be  no  ■"*"*  *","*  "1'  "^ 

',  ,(.,.  ,  *■  ,  ,-.  ,       personal  propertx 

appraisement  or  sale  of  his  personal  property,  the  court  admitting  the  not  required. 

2  6074.  The  right  of  the  widow  to  take  personal  property  at  the  appr;iiseinent  is  not  limited 
to  the  time  of  making  the  appraisement,  but  she  may.  at  anv  time  within  the  thrrt:  months 
allowed  the  administrator  for  selling  the  same,  exercise  this  right,  until' the  property  is  put  up 
for  sale;  and  her  right  is  not  affecled  by  any  changes  that  may  in  the  meantime  have  taken  place 
ia  the  market  value  of  the  properly.    Ovtrturf  v.  Wtar,  26  0.  S.  638. 
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K.  *  C.  5-H. 
a.  A  €.  014. 


How  property 
may  be  delivered 
to  legatee. 


8.A€.ft7t. 


Persona)  property 
to  be  sold  At  ven- 
due, unless  the 
court  otherwise 
order. 


«.4IC.«». 


Dinposilion  of 
deiperate  clailllfi. 


a.  AC 614. 


win  to  probate  may,  at  its  discretion,  direct  the  omission  of  either  or 
both  of  said  requirements;  and  may,  also,  at  any  subsequent  period, 
upon  the  apphcation  of  any  pjirty  interested,  require  such  appraise- 
ment and  sale,  or  either  of  them,  as  the  justice  of  the  case  may  require. 
[38  V.  r46,  §  71;  45  V.  25,55  3] 

Skc.  6075.  The  property  specifically  bequeathed  may  be  delivered 
over  to  the  legatee  entitled  thereto,  he  securing  the  redelivery  thereof, 
on  demand,  to  the  executor  or  administrator;  otherwise  the  same  shall 
remain  in  the  hands  of  the  executor  or  administrator,  to  be  distributed 
or  sold,  as  may  be  required  by  law,  and  the  condition  of  the  estate. 
[38  V.  146,  §  72.] 

Sec.  6076.  The  sale  of  personal  property  shall  be  made  at  public 
vendue,  after  at  least  fifteen  days'  notice  having  been  given  in  some 
newspaper  in  general  circulation  throughout  the  county,  or  by  adver- 
tisement, set  up  in  at  least  five  public  places  in  the  county  where  such 
sale  is  to  take  place :  provided,  however,  that  the  court  may  for  good 
cause  extend  the  time  for  sale;  and  provided,  further,  that  whenever 
the  court  shall  be  satisfied,  upon  good  and  sufficient  proof,  that  it  would 
be  for  the  advantage  of  the  estate  of  the  decedent  to  sell  any  part  of 
said  personal  estate  not  taken  by  the  widow  at  the  valuation  made  by 
the  appraisers,  at  private  sale,  the  court  may  authorize  the  executor  or 
administrator  to  sell  the  personal  estate,  or  any  part  or  parcel  thereof 
at  private  sale,  either  for  cash  or  upon  such  'other  terms  as  said  court 
may,  in  its  discretion,  direct ;  but  such  executor  or  administrator  shall 
not  be  authorized  to  sell  such  property  at  private  sale,  at  less  than  its 
appfaised  value,  unless  the  probate  court  shall  be  satisfied  by  the  affi- 
davit of  at  least  three  disinterested  persons  that  such  property  can  not 
be  sold  atits  appraised  value,  and  that  it  will  be  for  the  best  interest  of 
the  estate  to  sell  the  same  at  a  less  price,  in  which  case  such  court  may 
authorize  such  executor  or  administrator  to  sell  the  same  for  a  less 
amount.  Should  any  property  thus  ordered  to  be  sold  at  private  sale, 
be  not  sold  within  six  months  from  the  time  of  such  order,  or  within 
such  other  time  as  may  be  fixed  in  the  order,  then  said  probate  court 
may  order  the  same  to  be  sold  at  public  auction  in  the  same  manner 
as  though  a  private  sale  had  not  been  ordered.  [3^  v.  146,  §  73;  66  v. 
301  8  I.] 

Sec.  6077.  I'pon  proper  proof  being  made  by  an  executor  or 
administrator  to  the  probate  court  that  any  claim,  debt,  or  demand  what- 
soever, belonging  to  the  estate  in  his  hands  to  be  administered  and 
accruing  in  the  lifetime  of  the  deceased,  represented  by  such  executor 
or  administrator,  is  desperate:  1st,  on  account  of  the  doubtful  solvency 
or  actual  insolvency  of  the  person  or  )>crsons  owing  the  same;  2d,  on 
account  of  such  debtor  having  availed  him  or  her.self  of  the  bankrupt 
law  of  the  United  States;  3d,  by  reason  of  some  legal  or  equitable 
defense  which  such  debtor  or  debtors  shall  allege  and  make  appear 
against  the  same;  4th,  on  account  of  the  smallness  of  such  claim  and 
difficulty  in  its  collection,  either  from  the  remoteness  of  the  residence 
of  the  debtor,  or  the  ignorance  of  the  executor  or  administrator  of  such 
residence;  the  court  may  order  such  claim,  debt,  or  demand  to  be  corn- 
pounded  or  sold,  or  to  be  filed  in  such  court  for  the  benefit  of  the  heirs, 
devisees,  or  creditors  of  such  deceased  person  as  will  sue  for  or  recover 
the  same,  giving  the  creditors  the  preference,  if  they  or  any  of  them 
apply  for  the  same  before  the  final  settlement  of  the  estate,  and  such 
order  of  the  court  shall  be  a  sufficient  voucher  to  such  executor  or 
administrator.     [47  v.  28,  §  i.] 
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Sec.  6078.     In   all  ca.ses  where  any  of  the  claims  or  demands  when  notkt  of 
exceed  the  sum  of  ten  dollars,  or  they  all  in  the  aggregate  exceed  the  *??«  for°t"hc"r 
sum  of  five  hundred  dollars,  the  executor  or  administrator  shall  give  wie  n«ce>,^;iry 
notice  of  such  intended  application  to  said  court  for  such  order,  at  least 
three  consecutive  weeks  previous  to  the  day  on  which  the  application 
is  to  be  made,  which  notice  shall  be  published  in  some  newspaper  hav- 
ing general  circulation  in  such  county ;  but  if  there  be  no  newspaper  in 
the  county,  then  in  some  newspaper  having  a  general  circulation  in 

said  county;  but  if  the  claims  are  numerous  they  need  not  be  described  8-*c.6i5.  ^ 

in  such  notice.     [47  v.  28,  §  2.]  '^ 

Sec  6079.     If   the   court  shall   order   a   sale  of    such   debts  or  pubiic  or  private 
demands,  the  executor  or  administrator  shall  give  public  notice  as  afore-  *»!«  thereof. 
said,  of  the  time  and  place  of  sale,  three  consecutive  weeks  previous  to 
the  day  of  sale,  at  which  they  shall  be  sold  to  the  highest  bidder ;  but 
the  court  may,  in  its  discretion,  order  a  private  sale  of  such  debts  and 
demands,  in  like  manner  and  for  like  reasons  as  provided  for  the  pri- 
vate sale  of  goods  and  chattels;  and  if  the  court  authorize  the  com-  •*•*". 816. 
pounding  of  such  claims  or  any  of  them,  the  court  shall  in  the  order  loundbg  lo'be 
fix  the  sum  for  which  the  same  may  be  compounded.     [47  v.  28,  §  3.]  fi«"i  ■»  °"^'-' 

Sec.  6080.     The  executor  or  administrator  may  sell  either  at  pub-  ho»-  corpnraiion 
lie  or  private  sale,  any  railroad  stock  or  other  stock  or  shares  in  any  ""'='' '"''' 
corporation ;  but  if  he  sell  at  private  sale,  it  shall  be  for  a  sum  not  less 
than  shall  be  for  that  purpose  fixed  by  an  order  of  the  probate  court.  8-*8.867. 
[60  V.  95V  §1] 

Sec.  6081.     In  all  sales  of  personal  property,  a  credit  shall  be  given  ^^at  credu  to  be 
by  the  executor  or  administrator,  of  not  less  than  three  and  not  more  given, 
than   nine  months,  unless  otherwise  ordered  by  the  court,  when  the 
amount  purchased  exceeds  three  dollars.     [38  V.  146,5574.]  8.*c.8J0. 

Sec.  6082.     Notes  or  bonds,  with  two  or  more  approved  sureties,  security  to  be 
shall,  in  all  cases  of  sale  pn  credit,  be  taken  by  the  executor  or  admin-  '»''<:'>■ 
istrator.     [38  v.  146,  §  75.]  s.*c.i5;». 

Sec.  6083.     An  executor  or  administrator  shall  not  be  responsible  wk 

•i_«»i  ^»  I  t*         w  nen  executor  or 

for  any  loss  happenmg  by  the  msolvency  of  the  purchaser  at  such  sale,  odininistr.itor  not 
or  his  sureties,  if  satisfactory  evidence  is  adduced,  that  such  executor  '"'*'*  f"''""'" 
or  administrator  proceeded  with  due  caution,  in  taking  security,  and  has 
used  due  diligence  to  collect  said  notes  and  bonds.     [38  v.  146,  §  76.]  8.*C.67u. 

Sec.  6084.     The  executor  or  administrator  shall,  previous  to  any  e,,„,^,  „,  ,i. 
public  sale,  make  oui  a  list  of  all  the  articles  mentioned  in  the  inven-  ministraior  10 
tory,  which  are  liable  to  sale,  in  the  order  they  are  set  down  in  the  "r?i'c'ea"fab?e  °i 
inventory,  whether  the  same  are  destroyed,  taken  by  the  widow  at  the  "le- 
appraisement,  or   otherwise   forthcoming  or   not ;  and   some   suitable 
clerk,  who  is  not  interested    in  the  estate,  shall,  at  the  time  of  sale, 
place  opposite  to  each  item  upon  said  list,  the  names  of  the  purchaser  Dutyofcierfcof 
or  purohasers,  and  the  amount  for  which  the  item  mentioned,  or  any  '""^   "''■ 
part  thereof,  was  sold ;  and  if  there  be  any  articles  on  said  list  which 
shall  not  be  sold,  the  clerk  shall  enter  opposite  to  such  article,  the 
words  "not  sold,"  or  the  words  "taken  by  the  widow  at  the  appraise- 
ment," or  other  statement,  according  to  the  fact;  and  if  any  articles  be  ^ 
sold,  which  are  not  mentioned  in  the  inventory,  the  same  shall  be    '      '  '  '  . 

so  designated  on  the  sale  bill  by  the  clerk.     [38  v.  146,  55  77.] 

Sec.  6085.     Nothing  contained  in  the  preceding  section  shall  be  so  Comtructio..  of 
construed  as  to  require  the  executor  or  administrator  to  sell  each  article  [jo""''"^  "'^ 
in  the  order  in  which  the  same  is  stated  in  the  list  taken  from  the  in- 


\  6082.  An  atlministrator,  in  disposing  of  the  personal  property  of  the  estate  without  proper 
«ecnrity  for  its  pavment,  is  guilty  of  a  breach  of  official  duty,  and  for  any  damage  or  loss 
thereby  occasionetl  to  the  estate  he  and  his  sureties  are  liable.     H^hr'/i-  v.  Moft  19  O.  S.  S7. 
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ventory,  nor  to  require  articles,  which  are  mentioned  in  the  list,  under 
a  single  item,  to  be  put  up  and  sold  together;  but  that  the  articles  men- 
tioned in  the  sale  bill  shall  be  stated  in  the  same  order  in  which  they 
iii.  *  c  aso  ^^^  entered  upon  the  inventory ;  so  that  the  same  may  be  readily  com- 

pared by  the  court,  and  by  parties  interested  in  the  estate.     [38  v.  146, 
S  78-] 
Sale  bill  10  be  Sec.  6086.     The  sale-bill  shall  be  signed  by  the  clerk,  and  the  exec- 

!wo™  to\y°he'  '"o"^  or  administrator  shall  make  oath  before  some  officer,  authorized  to 
exccmor  or  ad-  administer  oaths,  that  the  same  is,  in  all  respects,  correct,  to  the  best  of 
fiic°d'and7=turns  his  knowledge  and  belief;  the  sale-bill,  with  a  certificate  of  such  oath 
b^  swoTn^r'"  '°  annexed  thereto,  shall  be  filed,  by  the  executor  or  administrator,  in  the 
probate  court,  within  six  weeks  from  the  time  of  such  sale,  and  all 
K  »  r  -un  returns  of  private  sales  shall  be  sworn  to  by  the  executor  or  adminis- 

trator.     [38  v.  146,  §  79.] 
How  return  of  Sec,  6087.     If  any  executor  or  administrator  shall  refuse  or  neglect 

"'rcss^e^^^^'"**'  ^^.  '■cturn  the  said  sale-bill,  or  fail  to  make  return  of  any  private  sale, 
within  six  weeks  after  the  sale,  the  same  proceedings  may  be  had 
against  him  and  his  sureties,  as  are  provided  in  cases  of  neglect  or 
refusal  to  return  an  inventory.     [38  v.  146,  §  80.] 

THE    NOTICK  TO   CREDITORS;  THE    AUTHENTICATION    AND    PAYMENT    OF 
DEBTS,   AND   PAYMENT   OF    LEGACIES. 

When  and  how  ^EC.  -6088.     Every  executor   or  administrator  shall,  within  three 

excciiiororad-  monlhs  after  givjng  bond  fpr  the  discharge  of  his  trust,  cause  notice 
ITm'i'cTuf'h^irap^"  of  his  appointment  to  be  published  in  some  newspaper  of  general  cir- 
pointmcnt  culation  in  the  county,  in  which  the  letters  were  issued,  for  three  con- 

8.  A  f,  580.  secutive  weeks.     [38  V.  146,  J5  81.] 

What  shall  be  Sec.  6089.     An  affidavit  of  the  executor  or  administrator,  or  of 

evidence  that  the  persou  employed  by  him  to  give  such  notice,  being  made,  filed,  and 
recorded,  together  with  a  copy  of  the  notide,  in  ihe  probate  court, 
within  one  year  after  giving  bond  as  aforesaid,  shall  be  admitted  as 
evidence  of  the  time,  place,  and  n^anner  in  which  the  notice  was  given. 
[38  V.  146,  §  82.] 

Sec,  6090.     Every  executor  or  administrator  shall  proceed   with 
dehts  10  be  pnid.    diligence  to  pay  the  debts  of  the  deceased,  and  shall  apply  the  assets 
to  the  payment  of  the  debts  in  the  fallowing  order: 


s.  A  r.  .i8o. 


'•lice  w'.s  Kiven. 
tf    ft  <:.  580. 

In  what  order 


I  6088.  A  notice  of  appointment  is  good,  though  the  fact  of  the  appointment  is  not  expressly 
and  exphcitly  stated  therein,  and  the  notice  consists  merely  of  a  demand,  ufhcially  signed  by 
the  administrator,  that  all  persons  indebted  to  the  estate  come  forward  and  make  payment,  and 
that  alt  persons  having  claims  against  the  same  are  notified  to  present  the  same.  Gilbert  v. 
Utile,  %  O.  S.  1S6. 

3  6090.  In  the  cAf,et>i  Jackson  v.  O'  Brannin,  14  O.  S.  177,  it  was  held  that  where  a  decedent, 
Se«  ApptndU.  in  nis  lifetime  having  a  ufe  estate  in  certain  real  estate,  leased  the  same  for  a  period  of  ycar^ 
which  had  not  expired  at  the  time  of  his  decease,  his  administrator  might  lawftiHy  settle  with 
the  tenant  for  the  damaKC'  resulting  to  him  throuKh  bcinc  dispossessed  of  the  premifies,  or  p?y 
the  rem.tindernian  a  rcasonnlitc  Mim  for  the  cunHrmntittn  of  the  lease  for  the  unexpired  term  01 
such  lease,  and  tnai  money  so  expended  is  properly  chargeable  to  and  maybe  collected  from 
the  estate,  when  it  appears  that  it  was  manifestly  beneficial  and  entered  into  in  good  faith  ;  so, 
an  administrator  may  aNo  make  a  beneficial  arrangement  to  rescind  an  unexecuted  contract  of 
the  intestate  for  the  purchase  of  land,  Howard  v.  Habcock,  7  O.  pt.  2,  73;  but.  while  the  per- 
sonal representative  of  an  estate  may  at  his  discretion  perform  or  rescind  the  coniraci  of  his 
intestate  imposing  an  obligation  or  auty,  as  may  be  for  the  best  interests  of  the  estate,  his  acts 
are,  as  a  general  rule,  subject  to  the  approval  of  the  court.     Gray  v.  Hawkins^  s  O.  S.  4.'>0. 

An  administrator  can  not  be  allowed,  directly  or  through  his  attorney,  tocoiiipromise,  adjust, 
and  settle  claims  against  the  estate  fftr  which  he  is  acting  for  less  than  their  face,  and  put  the 
difference  in  hts  own  pocket.  Cox  v.  John,  32  <).  S.  532;  and  the  rule  is  the  same  whctner  the 
agent  or  attorney  acts  for  such  administrator  oflirlnlly  or  personally,  and  whether  he  acts,  in 
making  such  settlement,  as  the  attorney  of  the  ndministrntor  solely,  or  for  him  and  others,  with  :i 
view  to  tJieir  joint  profit ;  for  wnat  he  tn.ty  not  du  singly,  the  policy  of  the  law  will  not  permit  htm 
10  participate  in  doing ;  and,  in  either  case,  the  hencfiis  received  must  inure  to  the  benefit  of  the 
estate.     //'. 

In  l.uiilo-w  V.  Cooper,  4  O.  S.  1,  it  was  held  th.a  it  is  also  the  law  in  Ohio,  that  where  a  contract 
is  executory,  and  the  legal  title  to  the- property  has  not  passed,  the  administrator  of  the  deceased 
party  possesses  the  power  to  compromise  and  rescind  the  contract,  where  it  may  reasonably  Ue 
considered  for  the  interest  of  the  estate  to  make  such  settlement,  and  equity  will  uphold  such 
lettlement,  and  will  not  disturb  the  contract  of  rescission. 
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First  — The  funeral  expenses,  those  of  the  last  sickness,  and '  the 
expenses  of  administration. 

Second  —  The  allowance  made  to  the  widow  and  children   for  their 
support  for  twelve  months. 

Third — Debts  entitled  to  a  preference  under  the  law  of  the  United 
States. 

Fourth  —  Public  rates  and  taxes,  and  sums  due  the  state  for  duties 
on  sales  at  auction. 

Fifth — To  every  person  who  shall  have  performed  manual  labor  in 
the  service  of  the  deceased  during  his  lifetime,  out  of  any  funds  that , 
shall  come  into  his  hands  as  such  administrator  or  executor,  before 
the  payment  of  the  general  creditors,  the  full  amount  of  the  wages 
due  to  such  person  for  such  labor  performed  within  twelve  months 
preceding  the  death  of  the  party  for  whom  such  labor  w;is  i)erformed, 
not  exceeding  one  hundred  and  fifty  dollars. 

Sixth  —  Debts  due  to  all  other  persons. 

And  if  there  be  not  enough,  after  paying  any  one  of  said  classes,  .,,, 
to  pay  all  the  debts  of  the  next  of  the  oiher  classes,  all  the  creditors  be  pTid  ratably. 
of  the  latter  class  shall  be  paid  ratably  in  proportion  to  their  respect- 
ive debts;  and  no  payment  shall  be  made  to  creditors,  of  any  one 
class,  until  all  those  of  a  preceding  class  or  classes,  of  whose  claims 
the  executor  or  administrator  shall  have  had  notice,  shall  be  fully 
paid.     [March  26,  1883:  80  v.  78.] 

Sec.  6091.     Nothing  in  the  preceding  section  shall  affect  or  impair  Previous  sectioo 
any  lien,  legal  or  equitable,  which  any  creditor  or  other  person  shall  ""' '"  "'^'^ ''" 
have  upon  the  personal  estate  of  the  deceased'  during  his   lifetime. 
[38  V.  .46,  §  84. J  «•**•-'• 

Sec.  6092.     Upon  any  claim  being  presented  against  the  estate  of  ci.iims  ^.e.^mst 
any  deceased  i>erson,  the  executor  or  administrator  may  require  satis-  authcnticaied. 
factory  vouchers  in  support  thereof,  and  also  the  affidavit  of  the  claim-     • 
ant,  that  such  claim  is  justly  due,  that  no  payments  have  been   made 
thereon,  and  that  there  are  no  set-offs  against  the  same  to  the  knowl- 
edge of  such  claimant ;  which  oath  may  be  taken  before  any  justice  of  **•  *  ^-  ***• 
the   peace,  or  other  officer  authorized   to  administer  oaths,  and   the  Expense  of 
expense  thereof  shall  be  allowed  by  the  executor  or  administrator,  if  ""huinpliTd"""'  '' 
the  claim  itself  is  allowed.     [38  v.  146,  ^  85.] 

Sec.  6093.     If  the  executor  or  administrator  doubt  the  justice  of  Douinfui ,  iaim» 
any  claim  presented,  and  verified  as  aforesaid,  he  may  enter  into  an  ^|h^r'efc"rred^o 
agreement  in  writing,  with  the  claimant,  to  refer  the  matter  in  contro-  "bitrators 
versy  to  three  disinterested  persons,  who,  if  the  claim  does  not  exceed  s^^  Appcniiii. 
one  hundred  dollars,  shall  be  i^pproved  of  by  a  justice  of  the  peace  of 
the  county  in  which  the  letters  were  issued ;  or  if  the  claim  t- xt  eed  one 
hundred  dollars,  the  referees  shall  be  approved  of  by  the  proliate  judge  **•  '^  <■  «i'.    ' 
of  such  county.     ^50  v.  126,  §  i.]  ^ 


M09I.     Upon  the  decease  of  a  debtor,  his  estate,  real  and   personal,  stands  for  the  payment  „„,•!, 

ofhU  general   creditors   alike,   and   one    creditor  ctn   not,   by  superior  diliKence,  acquire   a    ^ff^  Appfniiii. 
superior  right  over  the  others,  McDonalil  v.  Aleit.  I  O.  S.  2113:  and  the  individu.il  creditors  of  a 
deceased   member  of  a  firm  can  not   .  laini  a  preference  in    the  decedent^  individual  estate,  as 
against  the  cretiitors  of  the  firm.     Crosvcnor  v.  Austin,  (!  O.  10:t. 

8  «a92.     The  executor  or  administrator  h.->s  the  right  to  take  a   reasonable  time,  after  the  pre-  „„  n, 

sentalion  of  a  claim  for  allowance,  to  determine  whether  such   claim  ought  to  he  allowed  or    M'f  AiMifnuix- 
rejected,  Ktenan   v.  Saxiax,   Vi  O.  >l  ;  and   no  suit  can   lie   brought  upon  any  claim  against  an 
executor  or  administriitor  unless  the  claim  has  been  presented  for  allowance      /i. 

Where  a  summons  was  issued  and  served  on  an  administr.itor  in  an  itction  against  the  estate, 
to  forclose  a  mortgage  executed  by  the  testator,  and  such  action  failed  because  the  mortgage  had 
I)Ut  one  witness,  it  was  held  that  this  was  notice  to  the  administrator  of  the  existence  of  .t  debt, 
and  also  of  an  incumbrance  in  equity,  .ind  the  administrator  was  not  justified,  after  that,  m  dis- 
tributing the  esute  without  providing  for  such  claim,  /M«*  v.  Carpenter,  T  O,  1  pt.  21 ;  and 
the  allowance  of  a  claim  by  an  executor  or  administrator  is  frinia  facie  evidence  of  the  lia- 
bility of  the  estate  for  the  debt ;  and  although  his  acts  are  not  conclusive,  creditors  are  not 
bound  to  go  behind  lliem  unless  fraud  or  mistake  is  shown.  Matacn  v.  Cole.  »  O.  248. 
See  also  Pepptrv.  SfJwe/t.UdO   S.  4S4:   Thomas  v    Chnmherlain.VSO  S.  112. 
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1 6094-6097. 


How  proceeded 
on  if  claim  is  less 
than  one  hundred 
dollars. 


8.  AC. 581. 


If  it  exceeds  one 
hundred  dollars. 
Am.  88  V.  134. 


8.  A  C.  582. 

Referees  to  report 
to  court,  etc. 


Proceedings, 
powers,  and  com- 
pensation of 
referees. 

Proceedings  of 
the  court  on  fhe 
report. 


8.AC.583. 

When  claim 
barred,  if  notv 
suedwithin  six 
months  after  its 
rejection. 


Sec.  6094.  If  the  amount  of  said  claim  so  referred  shall  not 
exceed  one  hundred  dollars,  upon  filing  the  agreement  of  reference 
and  the  approval  of  the  referees,  with  such  justice  of  the  peace  as  the 
parties  may  agree  upon,  the  justice  shall  docket  the  cause,  appoint  a 
day  of  trial,  issue  a  citation  for  the  referees,  and  subpoenas  for  wit- 
nesses; and  the  cause  shall  be  regulated,  and' shall,  in  all  things,  pro- 
ceed as  is  provided  for  arbitration  before  justices  of  the  peace,  except, 
that  if  judgment  is  rendered  against  the  executor  or  administrator  for 
the  debt,  damages,  or  costs,  it  shall  be  rendered,  and  execution  shall 
issue  thereon,  as  in  actions  against  executors  and  administrators.  [38  v. 
146, §  87 J 

Sec  6095.  But  if  the  claim  so  referred  to  arbitration  exceed  one 
hundred  dollars,  upon  filing  the  agreement  of  reference,  and  the  approval 
of  the  judge,  with  the  clerk  of  the  court  of  common  pleas  of  the 
county  in  which  the  letters  were  issued,  the  said  clerk  shall  docket  the 
cause,  and  enter  a  rule,  whether  in  vacation  or  in  term,  referring 
the  matter  in  controversy  to  the  persons  so  selected.   [38  v.  146,  §  88. J 

Sec.  6096.  The  referees  shall  thereupon  proceed  to  hear  and 
determine  the  matter,  and  make  their  report  thereon  to  the  said  court ; 
and  the  same  proceedings  may  be  had  before  said  referees,  in  all 
respects;  the  referees  shall  have  the  same  powers,  be  entitled  to  the 
same  compensation,  as  if  the  reference  were  made  under  the  provis* 
ions  made  for  arbitrations  under  a  rule  of  the  court  of  common  pleas; 
and  the  court  may  set  aside  the  report  of  the  referees,  or  appoint  others 
in  their  places,  or  confirm  such  report,  and  adjudge  costs,  as  in  actions 
against  executors  anti  administrators;  and  the  judgment  of  the  court 
thereupon  shall  be  valid  and  effectual,  in  all  respects,  as  in  other  cases. 
[38  V.  146,^89.] 

Sec.  6097.  If  a  claim  against  the  estate  of  any  deceased  person 
be  exhibited  to  the  executor  or  administrator,  before  the  estate  is  repre- 
sented insolvent,  and  be  disputed  or  rejected  by  him,  and  the  same 
shall  not  have  been  referred,  the  claimant  shall,  within  six  months 
after  such  dispute  or  rejection,  if  the  debt,  or  any  part  thereof,  be  then 
due,  or  within  six  ;nonths  after  some  part  thereof  shall  have  become 
due,  commence  a  suit  for  the  recovery  thereof,  or  be  forever  barred 
from  maintaining  any  action  thereon ;  and  no  action  shall  be  main- 
tained thereon  after  the  said  period,  by  any  other  person  deriving  title 


lto«  Appendix. 


Sm  Appendix. 


I  r.'mfi.  Where  the  justice  of  a  cl.iim  exceeding  one  hundred  dollars  is  doubted  by  an  executor 
or  adniinisir.»tor,  and  he  outers  into  an  nprccment  to  refer  the  matter  to  three  (^i5interested 
per*>tms,  iht  referees  shall  be  approved  by  the  probate  jutigc  ;  but  this  docs  not  authorize  the 
probate  jml^jc  or  the  probnic  court  to  rc'.eivc-  the  rcfort  of  the  referees,  or  to  act  upon  it;  for, 
when  the  prob.uc  judge  approves  of  the  referees,  his  duty  and  authority  in  the  matter  end,  and 
the  reference  niuM  be  perfected  in.  and  the  report  of  the  referees  made  to,  the  court  of  common 
pleas,  and  there  di-iposccl  of.     Andrr^ou  v.  liak"*;  I-'i  ().  S.  \''\. 

ij  *;n>".  Where  an  administrator  has  seen  and  examined  a  duly  authenticated  claim  against  the 
estate  he  represents,  anti  is  subs'-quently  requested  to  allow  it,  which  he  refuses  to  do,  theclaim 
being  at  the  time  present  in  the  pocket  of  the  owner,  ofwhich  the  administrator  has  full  knowl- 
edge, a  formal  presentation  is  not  necessary,  but  may  be  presumed  to  have  been  waived,  Kyit 
V.  KyUy  15  O.  S.  15;  and  where  a  creditor  cxhii)iis  an  authenticated  claim  to  the  personal  repre- 
sentative of  an  estate,  with  the  avowed  purpose  of  having  it  allowed  as  a  valid  claim  against  the 
estate  of  such  deceased  person,  and  the  personal  representative  thereupon  distinctly  refuses  lo 
allow  it,  and  tells  the  creditor  to  consider  the  claim  rejected,  such  claim  is  actually  rejected,  and 
the  six  months  limitation  begins  to  run  from  such  reaction,  Har/er  v.  Taggatt,  14  O.  S.  122  ;  so, 
also,  in  an  action  against  the  estate  of  a  deceased  person,  it  is  not  necessary  to  aver  or  prove 
[hat  at  the  time  the  claim  was  rejected  by  the  executor  or  administrator  a  specific  demand  was 
made  for  the  indorsement  of  his  allowance  thereon,  Statnbaugk  v.  Smithy  23  O.  S.  584;  but 
where  a  claimant  begins  suit  withtu  six  months  after  the  rejection  of  the  claim,  and  after  the 
expiration  of  that  period  is  nonsuited,  limitation  may  be  pleaded.  Hayinakery.  Haymaker,  4  O.  S. 
*272;  and  admissions  made  by  an  administrator,  respecting  a  claim  against  the  estate,  when  not  in 
the  act  of  accepting  or  rejecting  the  same,  are  not  admissible  in  evidence  in  a  suit  which  is 
brought  after  the  person  making  the  admission  had  been  diverted  of  his  functions;  and  the  fact 
that  the  administrator  is  one  of  the  heirs  does  not  alter  the  character  of  th«  testimony.  Hmtf 
ton  v.  Ifuiston,  2  O.  S.  4A8.     And  see   Thomas  v.  Chamberlain^  39  O.  S.  112. 
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tfaeretD  from  such  claimant.     A  claim  shall  be  deemed  disputed  or  what  shall  be 
rejected,  if  the  executor  or  administrator  shall,  on  presentation  of  the  fi'^^fl "imK? 
vouchers  thereof,  refuse,  on  demand  made  for  that  purpose,  to  indorse 
thereon  his  allowance  of  the  same  as  a  valid  claim  against  the  estate. 

[38  V.  146,  S  90.]  -  8.4C.582. 

Sec.  6098.  If  any  heir'  or  creditor  of  a  deceased  person,  or  any  when  claim  shall 
person  who  has  purchased,  or  claims  to  hold,  by  purchase  or  otherwise,  siance'of'iilrro" 
from  such  heir,  any  lands  or  other  property  inherited  by  such  heir  from  creditor, 
such  decedent,  shall  file  in  the  probate  court  of  the  county  in  which 
administration  is  taken  out  on  any  estate,  a  written  requisition  on  the 
administrator  or  executor,  to  disallow  and  reject  any  claim  presented 
for  allowance,  and  whether  said  claim  has  been  allowed  or  not,  but 
which  has  not  been  paid  in  full,  and  shall  enter  into  an  undertaking, 
with  sufficient  surety,  to  be  approved  by  the  probate  judge,  conditioned 
to  pay  all  costs  and  exp>enses  of  contesting  such  claim,  in  case  it  shall 
be  finally  allowed,  such  claim  shall,  in  such  case  be  disallowed  and  re- 
jected by  such  administrator  or  executor,  and  the  holder  of  such  claim 
shall  be  required,  within  six  months  after  such  rejection  of  such  claim, 
to  bring  his  action  against  such  administrator  or  executor,  to  enforce  Action  again«t 
such  claim,  and  if  he  recover,  the  judgment  shall  be  against  the  said  ^jj"  u|o'™""  ** 
administrator  or  executor;  and  in  such  action,  such  heir,  creditor,  or 
other  {>erson  claiming  to  hold  such  property,  shall  be  made  a  party  de- 
fendant with  such  administrator  or  executor,  and  shall  hav&  the  right 
to  plead  and  make  any  defense  to  such  action  which  such  administrator 
or  executor  could  make;  whenever  such  written  requisition  and  under- 
taking shall  be  so  filed  in  the  probate  court,  the  probate  judge  shall  at 
once  notify  such  administrator  or  executor  thereof;  and  such  administra- 
tor or  executor  shall  thereupon  at  once  notify  the  holder  of  such  claim  that 
sucl)  claim  is  rejected  and  disallowed;  and^if  the  proceedings  shall  have 
beeii  commenced  to  sell  the  lands  of  such  decedent  to  pay  such  claim, 
such  proceedings  shall  be  stayed,  and  no  further  order  or  decree  taken 
therein,  until  after  the  validity  of  such  claim  shall  have  been  deter- 
mined, and  if  the  plaintiff  recover,  the  judgment  shall  be  against  the 
administrator  or  executor,  but  the  costs  shall  be  awarded  against  the 
party  filing  the  requisition  to  disaliow  the  claim.     [74  v.  91,  §  i.] 

Sec.  6099.     No  part  of  the  assets  of  the  deceased  shall  be  retained  -How  debf<  due  t* 
by  an  executor  or  administrator,  in  satisfaction  of  his  own  debt  or  claim,  ^j.^rn'^strator'to 
until  it  shall  have  been  proved  to  and  allowed  by  the  probate  court;  be  proved  and 
and  such  debt  shall  not  be  entitled  to  any  preference  over  others  of  the  '""' 
same  class.     [38  v.  146,  §  91.]  8.*C.58S. 

Sec.  6100.     Whenever  an  executor  or  administrator  shall  present  procedure  on  pre- 
to  the  probate  court  for  its  allowance,  any  debt  or  claim  of  which  he  is  «nution  of  claim 

,  '  ...  ,  •    ,     ,  rr       to  probate  court. 

the  owner,  against  the  estate  which  he  represents,  amounting  to  fifty 
dollars  or  more,  the  court  shall  fix  a  day,  not  less  than  four  weeks  nor 
more  than  six  weeks  from  the  presentation  of  said  debt  or  claim,  when 
the  testimony  touching  said  debt  or  claim  shall  be  heard ;  and  the  court 
shall  forthwith  issue  an  order,  directed  to  said  executor  or  administrator, 
requiring  him  to  give  notice  in  writing  to  all  the  heirs,  legatees,  or  de- 
visees of  said  decedent  interested  in  said  estate,  and  such  creditors  as 
are  therein  named,  which  notice  shall  contain  a  statement  of  the  amount  , 

\  4098.    See  appendix. 

\  (WW.  In  the  c--»»e  of  Ifall  v.  /'rait,  5  O,  72,  it  was  held  that  where  a  creditor  was  appointed 
administrator  of  his  debtor's  estate,  and  died  without  receiving  any  assets,  it^  was  not  to  be 
assumed  that  the  debt  w;is  paid  ;  nor  would  it,  under  such  circumstances,  be  extinguished.  But 
it  was  said  tiiat  if  the  administrator  had  assets,  out  of  which  he  might  have  lawtully  retained 
h'S  claim,  it  would  be  presumed  that  the  debt  was  paid. 
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H«ait<ig :  excep- 
tions, Appeal. 


How  estate  of  a 
deceased  joint 
debtor  liable. 

8.  AC. 683. 

Bee  Appendix.     . 

Construction  of  ■ 
preceding  <;ection. 

8.  «  C.  WH. 

Debts  not  due 
may  be  paid  upon 
rebate  of  interest. 

8.AC.083. 

How  and'when 
execution  may 
issue  against  an 
executor  or  ad- 
ministrator. 


»k  *  C.  MS. 


claimed,  and  designate  the  time  fixed  for  hearing  the  testimony,  and 
shall  be  served  upon  the  persons  named  in  said  order  at  least  twenty 
days  before  the  time  fixed  for  such  hearing;  and  if  any  of  the  persons 
mentioned  in  said  Order  are  non-residents  of  the  county,  service  of  said 
notice  may  be  made  upon  them  by  publication  for  three  consecutive 
weeks  in  a  weekly  newspaper,  published  or  circulating  in  said  county; 
all  of  the  persons  named  m  the  order  shall  be  deemed  parties  to  the 
proceeding,  and  any  other  person  having  an  interest  in  the  estate,  may 
come  in  and  be  made  a  party  thereto.     [70  v.  56,  §  i.] 

Sec.  6101.  Upon  the  hearing  as  to  the  allowance  of  said  debt  or 
claim  by  the  said  court,  exception  may  be  taken  to  any  decision  of  the 
court  upon  any  matter  of  law,  by  any  person  who  may  be  affected 
thereby,  and  bills  of  exception  may  be  taken  and  allowed,  and  pro- 
ceedings in  error  had  after  a  final  order  or  judgment  as  is  provided  in 
other  cases;  and  an  appeal  may  be  taken  to  the  court  of  common  pleas 
of  the  proper  county  from  any  order  or  judgment  of  the  probate  court 
allowing  or  disallowing  such  debt  or  claim  or  any  part  thereof,  by  any 
person  who  may  be  affected  thereby,  when  the  amount  claimed  by  such 
executor  or  administrator  exceeds  one  hundred  dollars;  and  the  matter 
so  appealed  shall  be  tried,  heard,  and  decided  in  said  common  pleas 
court  in  the  same  manner,  and  the  proceedings  therein  shall  be  the 
same  as  nearly  as  may  be  practicable,  as  if  the  said  common  pleas  court 
had  original  jurisdiction  thereof,  but  without  pleadings  unless  pleadings 
be  ordered  by  the  court  to  be  filed;  the  person  so  appealing  shall, 
within  twelve  days  after  the  making  of  such  order  or  judgment,  give  a 
written  undertaking  to  the  state,  for  the  use  of  the  persons  who  may  be 
interested  therein,  with  one  or  more  sureties  to  be  approved  by  the 
probate  judge,  conditioned  that  the  person  appealing  shall  pay  all  costs 
which  may  be  awarded  against  him  in  the  appellate  court,  and  the  bond 
shall  be  in  such  amount  as  the  said  probate  judge  may  prescribe.  [69 
V.  105,  §  2.\ 

Sec.  6102.  When  two  or  more  persons  shall  be  indebted  in  an)' 
joint  contract,  or  upon  a  judgment  founded  upon  any  such  contract, 
and  either  of  them  shall  die,  his  estate  shall  be  liable  therefor,  as  if  the 
contract  had  been  joint  and  severaf,  or  as  if  the  judgment  had  been 
against  himself  alone.     [38  v.  146,  ^  92.] 

Sec.  6103-  The  preceding  section  shall  not  be  so  construed  as  to 
affect  the  rights  of  a  surety,  when  certified  as  such,  in  a  judgment 
rendered  jointly  against  him  arid  his  principal.     [38  v.  146,  ^  93.] 

Sf.c.  6104.  Debts  not  due  may  be  paid  by  an  executor  or  ad- 
ministrator, according  to  the  class  to  which  they  may  belong,  after 
discounting  the  legal  interest  upon  the  sum  paid  for  the  time  unexpired, 
if  the  claim  does  not  bear  interest  before  maturity.     [38  v.  146,  J5  94.3 

Skc.  6105.  No  execution  shall  issue  upon  a  judgment  against  an 
executor  or  administrator,  unless  upon  the  order  of  the  court  which 
appointed  him,  or  unless  the  eighteen  months  allowed  by  law,  or  the 
further  time  allowed  by  the  court  for  the  collection  of  the  assets  of  the 
estate,  have  expired ;  and  if  an  account  has  been  rendered,  and  settled 
by  the  court,  execution  shall  issue  only  for  the  sum  that  shall  have  ap- 
peared, on  the  settlement  of  such  account,  to  have  been  a  just  propor- 
tion of  the  assets  applicable  to  the  judgment.     (38  v.  146,  ^  95.] 


\  6103.  At  common  law  the  death  of  one  of  the  joint  makers  of  an  obligation  exiingutshcd  all 
remedy  at  law_ against  his  estate,  but  this  section  abrogates  the  common  law  rule,  and  the  estate 
is  made  liable  in  the  same  manner  as  if  the  *'  contract  had  been  joint  and  several  ";  and  under 
section  5009,  the  survi\or  and  the  personal  representative  of  the  deceased  obligor  can  l>c  joined 
in  the  same  action,  whether  the  contract  or  obligation  is  in  terms  joint  or  several,  or  both,  or  is 
made  so  by  this  section  ;  and  it  authorizes  a  several  judgment  to  be  rend'-recl  against  e;it  h  4,T 
them.     Burgoyite  v.  frust  CV.,  5  O.  S.  686. 
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Sec.  6106.     In  suits  for  the  recovery  of  money  only,  or  of  specific  Against  whom 
personal  property  against  the  estate,  in  which  no  provision  is  made  craVmsagain»°an 
herein  in   relation  to  costs,  no  costs  shall  be  recovered  against  the  estate  taxed, 
executor  or  administrator,  to  be  levied  of  his  property  or  of  the  prop- 
erty of  the  deceased,  unless  it  appear  that  the  demand  on  which  the 
action  was  founded,  was  presented  within   one  year  after  his  giving 
bond  for  the  discharge  of  his  trust,  that  its  payment  was  unreasonably 
resisted  or  neglected,  or  that  the  defendant  refused  to  refer  the  same, 
pursuant  to  the  preceding  provisions;  in  which  case  the   court  may 
direct  such  costs  to  be  levied  of  the  property  of  the  defendant,  or  of 
the  deceased,  as  shall  be  just,  having  reference  to  the  facts  that  appeared  s.  *C.fi84. 
on  the  trial.     [38  v.  146,  §  96.] 

Sec.  6107.     AH  executions  against  executors  and  administrators.  Executions 
for  debts  due  from  the  deceased,  shall,  except  in  the  cases  otherwise'**'?'';';"'""" 
provided  for  herem,  run  against  the  goods  and  estate  of  the  deceased 
in  their  hands;  and  when  any  execution   against  an  executor  or  ad-  ge*  Appendix, 
ministrator,  for  a  debt  due  from  the  estate  of  the  deceased,  is  returned 
unsatisfied,  the  creditor  may  bring  an  action,  upon  a  suggestion  of 
waste,  against  the  executor  or  administrator,  and  if  the  defendant  shall  Action  uponsug- 
not  show  to  the  contrary,  he  shall  be  deemed  guilty  of  waste,  and  shall  gestion  of  waste: 
be  personally  liable  for  the  amount  of  such  waste,  when  it  can  be  meni°t"hereon. 
ascertained;  and  if  the  amount  of  such  waste  can  not  be  ascertained, 
the  said  executor  or  administrator  shall  be  liable  for  the  amount  due  on 
the  original  judgment,  with  interest  thereon,  from  the  time  when  it  was 
rendered,  and  judgment  and  execution  shall  be  awarded  accordingly,  8-*c.684. 
as  for  his  own  debt.     [38  v.  146,  §  97.] 

Sec.  6108.     No  executor  or  administrator  shall  be  liable  to  the  suit  when  executor  or 
of  a  creditor  of  the  deceased  until  after  the  expiration  of  eighteen  beliabfeTo'^e" 
months  from  the  date  of  his  administration  bond,  or  the  further  time  suit  of  a  creditor 
allowed  by  the  court  for  the  collection  of  the  assets  of  the  estate;  unless  °'^'*"  <'"*'^<'- 
it  be  for  the  recovery  of  a  demand  that  would  not  be  affected  by  the  Sm  i\  «2io.62ii. 
insolvency  of  the  estate;  or  unless  it  be  brought  after  the  estate  has 
been  represented  insolvent,  for  the  purpose  of  ascertaining  a  claim  that 
is  contested;  01:  unless  the  claim  has  been  exhibited  to  the  executor  or         ._ 
administrator,  and  has  been  disputed  or  rejected  by  him.     [38  v.  146,  '^•*C'*84. 
S98.J 

Sec.  6109.     If  any  executor  or  administrator,  who  shall  have  given  when  executor  or 
notice  of  his  appointment,  as  provided  in  this  chapter,  shall  not,  within  ''^"^"j"""'^"*'' 
one  year  thereafter  have  notice  of  demands  against  the  estate,  which  5eb"  withom'' 
will  authorize  him  to  represent  it  insolvent,  he  may,  after  the  expiration  jcfiglJicy  of°' 
of  said  one  year,  proceed  to  pay  the  debts  due  from  the  estate;  and  he  assets, 
shall  not  become  personally  liable  to  any  other  creditor,  in  consequence 
of  any  such  payments  made  before  notice  of  his  demand,  although  the 
remaining  estate  should  be  insufficient  to  satisfy  such  last  mentioned  *•**'•  •**• 
creditor.     [38  v.  146,  §  99.] 

J  6108.    This  section  has  no  application  to  suits  upon  administration  bonds;  and  where  the   ^       .  -. 

debt  of  the  creditor  has  been  allowed,  and  the  executor  or  administrator  has  funds  in  his  h.inds  8**  App«»alX« 
applicable  to  its  payment,  if  the  estate  is  solvent  he  is  entitled  to  payment  within  eighteen 
DOQths  from  the  date  of  the  administration  bond,  and  if  not  paid,  upon  demand  m.idc,  after  the 
eipiration  of  that  period,  if  there  is  funds  in  the  hands  of  the  cxcciUur  belonging  to  the  estate 
so  applicable,  he  may  bring  suit  upon  the  bond  and  recover,  notwithstanding  the  fact  that 
further  time  has  been  given  to  collect  the  remaining  assets  of  the  estate  ;  for  sue  border,  although 
conclusive  of  the  fact  that  further  time  has  been  allowed  in  collect  the  remaining  assets  of  the 
estate,  is  no  evidence  that  money  previously  received  has  hccn  disbursed  by  the  administrator, 
Grtrrr.  Creer,  2  O-  S.  675;  but  the  party  claiming  such  remedy  must  allege  and  prove  his  right 
to  a  sum  determinate  and  certain,  liquidated  by  allowance,  judgment,  or  award,  State  v.  Cutting, 
2  0.S.  1;  Sut  this  latter  condition  does  not  apply  to  an  executor  who  has  given  bond  as 
roiduary  legatee.     Sttvttu  v.  Hartley,  13  O.  S.  S2j. 

Tlis  section  does  not  apply  to  proceedings  to  revive  an  action  before  judgment,  against  the 
personal  represenutive  of  a  deceased  party.     Muster  v,  Chate,  29  O.  S.  577. 

And  sec  /V>/^r  v.  Sidwetl,  86  U.  S.4M;   Thamatv.  CkamierUtln.  S9  O.  S   112. 


Digitized  by 


Lta.l_ 


Google 


1614 

Ttt.II,Ch.2.  EXECUTORS  AND  ADMINISTRA1X)RS.         §§6110-6118. 


And  if  whole 
estatft  be  PAid,  sind 
nflerwaras  other 
via] ins  presented, 
he  shall  not  be 
liable  therefor. 

8.AC.S8S. 

If  so  much  paid 
away  as  to  leave 
less  than  amount 
of  subsequently 
presented   claims, 
what  to  be  done. 


8.  A  C.  68t. 


If  the  assets  are 
exhausted  in  pay- 
ing preferred 
debts,  executor  or 
administrator  may 
plead  that  he  has 
fully  adminis- 
ured. 


8.*'C.685. 


Limitation  of  ac- 
tions by  creditors. 

See  Sup. 


Proviso  as  to 
claims  accruing 
after  four  years. 


Sec.  6110.  If  any  executor  or  administrator  shall  have  paid  away, 
in  manner  aforesaid,  the  whole  of  the  estate  and  effects  of  the  de- 
ceased, before  notice  of  the  demand  of  any  other  creditor,  he  shall  not 
be  required,  in  consequence  of  such  new  demand,  to  represent  the 
estate  insolvent,  but  may  plead  that  fact ;  and  upon  proving  such  pay- 
ments, he  shall  be  discharged.     [38  v.  146,  §  100.] 

Sec.  6111.  If  any  executor  or  administrator  shall  have  paid  away, 
in  manner  aforesaid,  so  much  of  the  estate  and  effects  of  the  deceased, 
that  the  remainder  shall  be  insufficient  to  satisfy  any  demand  of  which 
he  shall  afterward  have  notice,  he  shall  be  liable  to  pay,  on  such  last 
mentioned  demand,  only  so  much  as  may  then  remain  in  his  hands; 
and  if  there  be  two  or  more  such  demi^nds  exhibited,  which  shall, 
together,  exceed  the  amount  of  assets  remaining  in  his  hands,  he  may 
represent  the  estate  insolvent,  and  shall  divide  and  pay  over  what  shall 
remain  in  his  hands,  to  and  among  such  creditors  as  shall  prove  their 
debts,  under  the  commission  of  insolvency,  pursuant  to  such  order  as 
the  court  shall  make  in  that  behalf;  but  the  creditors  of  the  deceased, 
who  shall  have  been  previously  paid  by  the  executor  or  administrator, 
as  aforesaid,  shall  not  be  liable  to  refund  any  part  of  the  amount  so 
received  by  them.     [38  v.  146,  §  loi.] 

Sec.  6112.  If  it  shall  appear,  upon  settlement  of  the  administration 
account  in  court,  that  the  whole  estate  and  effects  which  have  come  to 
the  hands  of  the  executor  or  administrator,  have  been  exhausted  in 
paying  the  charges  of  administration,  the  allowance  to  the  widow  and 
children  of  the- deceased,  and  the  charges  of  his  last  sickness  and 
funeral,  or  any  other  debts  or  claims,  entitled  by  law  to  a  preference 
over  the  common  creditors  of  the  deceased,  such  settlement  shall  be  a 
sufficient  bar  to  any  action  brought  against  the  executor  or  administra- 
tor, by  any  creditor  who  is  not  entitled  to  such  preference;  and  the 
executor  or  administrator  may  plead  and  give  the  same  in  evidence, 
although  the  estate  may  not  have  [been]  represented  insolvent.  [38  v. 
146,  §  102.] 

Sec.  6113.  No  executor  or  administrator,  after  having  given  notice 
of  his  appointment,  as  provided  in  this  chapter,  shall  be  held  to  answer 
to  the  suit  of  any  creditor  of  the  deceased,  unless  it  be  commenced 
within  four  years  from  the  time  of  his  giving  bond  as  aforesaid,  except- 
ing in  the  cases  hereinafter  mentioned :  provided,  however,  that  any 
creditor  whose  cause  of  action  shall  accrue  or  shall  have  accrued  after 
the  expiration  of  four  years  from  the  time  that  the  executor  or  admin- 
istrator of  such  estate  shall  give  or  shall  have  given  bond  according  to 
law,  and  before  such  estate  is  fully  administered,  may  commence  and 
prosecute  such  action  at  any  time  within  one  year  after  the  accruing  of 


8m  Appendix. 


g  GlIO.  Where  an  administrator  has  made  a  settlement,  ^elieved  by  him  to  be  final,  of  the 
estate  of  his  intestate,  and  the  personal  property  of  the  estate  has  been  exhausted  in  the  pay- 
ment of  the  debts  and  the  statutory  allowance  to  the  widow,  and  afterward  an  action  isbrouKnt 
again<t  the  administrator  for  a  liabilitjr  contracted  by  the  intestate,  resulting,  though  contested  in 
^ood  faith  and  with  ducdili^cnce,  in  a  judgment  against  the  administrator,  such  judgment  remain- 
ing unreversed  and  unsatished,  is  conclusive  evidence  of  indebtedness  against  the  estate,  and  can 
not  be  collaterally  impeached  for  error;  and  in  such  case  the  administrator  is  entitled  toan  order 
of  sale  for  so  much  of  the  real  estate,  of  w  hich  the  intestate  died  seized,  as  is  necessary  to  satisfy 
such  judgment,  even  though  the  real  estate  has  been  partitioned  among  the  heirs,  and  by  them 
sold  to  other  parties.  Farart  v.  Roi'imon,  \1  O.S.Z4^. 

For  former  decisions,  not  apphc.ible  to  this  section  as  it  ntnv  is,  see  Bank  v.  Carpenter,  7  C>. 
1  pt.2I,  and  Rogers  v.  Il'ravrr,  5  O.  .'136. 

I  6111.     See  Hall  v.  Fratt,  5  O.  72.     H'hiMy  v    WtHer.  -l  O.  C.  C.  386. 

g  fil  13.  The  allowance  of  further  time  to  an  executor  or  administrator,  to  settle  an  estate,  does 
not  withdraw  a  claim  from  the  operation  of  this  section:  for  the  statute  begins  to  run  against 
creditors  from  the  time  the  bond  is  given  and  the  notice  published,  except  when  assets  subse- 
quently come  into  the  hands  of  the  personal  representative  of  the  estate,  or  the  cause  of  action 
subsequently  accrues,  Gilbert  v.  Little,  'i  O.  S.  156;  but  the  neglect  of  the  creditor  to  present 
such  claim  for  allowance,  whereby  the  estate  of  one  surety  is  relea.sed,  under  the  limitation  of 
this  section,  f^'om  its  direct  liability,  does  not  discharge  a  co-surety  from  the  whole  or  any  part 
of  the  debt ;  and  an  estate,  relieved  from  ditcct  liability  to  the  creditor,  under  this  limit..ii»i.,  .^ 
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such    cause   of  action,  and   befc;re  such  estate  shall  have  been  fully  .  Vii 

administered ;  and  no  cause  of  action  against  any  executor  or  admin-  *'•*<'•  ••*•  .  ^V 

istrator  shall  be  adjudged  barred,  by  lapse  of  time,  until  the  expiration  .(V. 

of  one  year  from  the  time  of  the  accruing  thereof.     [j6  v.  146,  §  103;  «  »/.  m*  ""tl 

45  V.  25,  §  I.]                                                                                                       •      •  V^ 

Sec.  6114.     When  assets  shall  come  to  the  hands  of  an  executor  or  Assets  receivi^d  r.w 

administrator,  after   the   expiration  of  the   said   four  years,  he   shall  »/>"  four  y:""  ''<J 

,  '     J  ,  ,        "^  ■        1-1  -r     I  ,       ,    1  liable  to crethtors,  •     /•J^ 

account  for,  and  apply  the  same,  in  like  manner,  as  if  they  had  been  ^       Vyj 

received  within  four  years;  and  he  shall  be  liable  to  an  action,  and  to  ^      /i,-J 

be  proceeded  against  on  account  of  such  assets,  by  or  for  the  benefit  of 
any  creditor,  in  like  manner,  as  if  the  assets  had  been  received  within 
the  said  four  years :  provided,  that  such  action  or  proceeding  be  com- 
menced within  one  year  after  the  creditor  shall  have  notice  of  the 
receipt  of  such  new  assets,  and  not  more  than  four  years  after  the  same  ^  *  *'•  **•• 
shall  be  actually  received.     [38  v.  146,  §  104.]  * 

Sec.   6115.     Any  creditor  whose  right  of  action  shall  not  accrue  ci.iim  not  due  in  j 

within  the  said  four  years  after  the  date  of  the  administration  bond,  ^"e'e^ed  10 "'' ""^  'V 

may  present  his  claim  to  the  court  from  which  the  letters  issued,  at  any  court,  and  ifai-  ,_  .  »^ 

time  l>efore   the  estate  is  fully  administered ;  and  if,  on  examination  paTd.''or'money  .»j 

thereof,  it  shall  appear  to  the  court  that  the  same  is  justly  due  from  the  "''<'  '•>??>  '!>=,  '  *| 

I    ^1  .      i*  ^1  J-.  J  .  I      •    •       same,  or  bond  of  ..I\ 

estate,  it  may,  by  the  consent  of  the  creditor  and  executor  or  adminis-  heir,  etc,  taken  -^ 

trator,  order  the  same  to  be  discharged,  in  like  manner  as  if  due,  after  ^°'  P'yne""  ■  -|F<< 

discounting  interest;  or  the  court  may  order  the  executor  or  adminis-  ■* 

trator  to  retain  in  his  [hands]  sufficient  to  satisfy  the  same ;  or  if  any  of 
the  heirs  of  the  deceased,  or  devisees,  or  others  interested  in  the  estate, 
shall  offer  to  give  bond  to  the  alleged  creditor,  with  sufficient  surety  or 
sureties  for  the  payment  of  the  demand,  in  case  the  same  shall  be 
proved  to  be  due  from  the  estate,  the  court  may,  if  it  thinks  fit,  order 
such  bond  to  be  taken,  instead  of  ordering  the  claim  to  be  discharged 
as  aforesaid,  or  requiring  the  executor  or  administrator  to  retain  assets  8.  *C.  880. 

as  aforesaid.     [38  v.  146,  *^  loS-]  .  - 

Sec.  6116.     The  decision  of  the  court  thereon  shall  not  be  conclu;  Allowance  of  •'''S 

sive  against  the  executor  or  administrator,  or  other  person  interested  to  ""■:'  "<"  '^°n;  'rJ 

1  11  1  <•  ,     1  1     11  t  II      I  elusive,  and  if  .-JJ 

oppose  the  allowance  thereof;  and  they  shall  not  be  compelled  to  pay  there  disputed  ^ 

the  same,  if  disputed  by  them,  unless  it  shall  be  proved  to  be  due,  in  JJ" montK"' '"  ' 

an  action  to  be  commenced  by  the  claimant,  within  six  months  after 

the  same  shall  become  payable.     [38  v.  146,  S  106.]  s.*c.586. 

Skc.  6117.      The  action  for  this  purpose  shall  be  brought  against  the  Against  executor 
executor  or  administrator,  in  case  he  shall  have  been  retpiired  to  retain  "^ "•''"''hc'rlf'h ' 
assets  therefor,  or  ordered  to  pay  the  same ;  but  if  the  heirs  or  others  has  gi'ven'bol.d. 
interested  in  the  estate  shall  have  given  bond,  as  before  provided,  the 
action  shall  be  brought  on  the  bond.     [38  v.  146,  S  107.]  8.*C.68«. 

Sec.  6118.     If  the  action  be  brought  on  the  bond,  the  plaintiff  shall  pleadings  if  suit 
set  out  his  demand  as  in  an  action  against  the  executor  or  administrator,  ^f  hdr^e'ic!'"  ^°"'* 
alleging  the  liability  of  the  defendants  by  reason  of  the  bond,  and  the  _     .  ' 
defendanis  may  plead  any  defense  that  would  be  available  to  the  exec-     *   "''*"   "'  ' 

utor  or  administrator.     ['38  v.  146,  S  »o8.]  8.  *c.5sn. 

Sec.  6119.  Nothing  herein  contained  shall  prevent  or  bar  the  action  Action  of  creditor 
or  suit  of  any  creditor,  against  the  heirs,  next  of  kin,  devisees,  or  lega-  against  heirs,  do- 
tees  of  the  deceased,  as  hereinafter  provided.     [38  v.  146,  §  109.]         barred. 


R.  *  C.  isi. 


nevertheless  liable  to  contribute  to  the  co-surety,  who  has  paid  more  than  his  moiety  of  the  debt, 
forihe right  of  action  among  co-sureties  accrues  only  when  one  has  paid  more  than  his  pro- 
portion  of  the  liability.     Camf  v.  Bctlwick,  2U  O.  S.  387. 
And  see  Delaflant  v.  Smith.  S8  O.  S.  41.3 ;  Jones  v.  Jonti,  41  O.  S.  417. 

2  6114.  Money  arising  from  the  sale  of  land,  p<>ss'.-sicd  by  the  decedent  at  the  time  of  his 
death  and  sold  for_  the  payment  of  debts,  and  money  received  by  the  administrator  from  the 
guardian  of  the  heirs  of  the  deceased,  under  an  arrangement  made  to  save  their  lands  from 
tale,  are  not  ntvt  assets  within  the  meaning  of  this  section,  and  will  not  extend  the  limttatioA 
wubiu  which  creditors  are  required  to  sue.     Favorite  v.  Booker,  17  O.  S.  54^ 
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Limitation  of  ac-  Sec.  6120.  When  any  executof  Of  administrator  shall  die,  resign, 
mlnU^ToTi'de  Or  be  rcmoved.  Or  his  letters  shall  have  been  revoked,  or  his  powers 
bonis  non.  shall  have  ceased,  without  having  fully  administered  the  goods  and 

estate  of  the  decea.sed,  and  a  new  administrator  of  the  same  estate  shall 
be*  appointed,  the  time  allowed  to  the  creditors  of  the  deceased,  for 
bringing  their  actions,  shall  be  enlarged  as  follows,  to-wit:  to  so  much  of 
the  four  years  provided  for  the  limitation  of  the  said  actions  as  shall 
have  expired  while  the  former  executor  or  administrator  continued  in 
office,  shall  be  added  so  much  time  after  the  appointment  of  the  new 
administrator,  as  will  make  five  years  in  the  whole ;  and  the  new  ad- 

ft.  A  O   Aft?  *     • 

■      ■  mmistrator  shall  not  be  held  to  answer  to  the  suit  of  any  creditor,  com- 

menced after  the  expiration  of  the  said  five  years,  excepting  as  is  pro- 
vided in  the  following  sections.     [38  v.  146,  5^  «io.] 
Administr'aior  de       Sec.  6121.     Every  such   new  administrator  shall,  in  all  cases,  be 
foTtwrye.K'j'at    liable  to  the  actions  of  the  creditors  for  the  space  of  two  years  after  he 
'«"«•  '        shall  have  given  bond  for  the  dis<Jiarge  of  his  trust,  although  the  whole 

time  allowed  to  the  creditors  should  be  thereby  extended  beyond  the 

8.4C.587.  gjjjjj  flyg  ygjjg        [38  v.  146,  ^  III.] 

Liable  for  four  Sec.  6122.     If  the  formcr  executor  or  administrator  shall  not  have 

years  in  case,  etc.  given  noticc  of  his  appointment  in  the  manner  before  prescribed  in  this 
chapter,  the  new  administrator  shall  be  liable  to  the  actions  of  the  cred- 
'  itors  for  the  space  of  four  years  from  the  date  of  the  bond  given  by 

'■  such  new  administrator.     [38  v.  146,  §  112.] 

Adininiurator  de  Sec.  6123.  The  new  administrator  shall  give  notice  of  his  appoint- 
noi'ice"o°fVi°  iL"  ment  in  the  same  manner  that  is  hereinbefore  prescribed  with  respect 
pointment.  to  an  Original  administrator;  and  if  he  .shall  fail  so  to  do,  he  shall  have 

s.  &  f.  581,  no  benefit  of  the  limitations  herein  provided.     [38  v.  146,  §  1 13.] 

Claims  previously      Sec.  6124.     Nothing  in  the  four  preceding  sections  contained  shall 
barred!  ''""*'°      te  SO  construcd  as  to  revive  a  claim  barred  under  this  or  any  other  act, 
^  during  th^  continuance  in  office  of  the  original  execupr  or  administra- 

*c.587.  jQj.^  Q^  Qj-  gj^y  former  administrator  de  bonis  non.     [38  v.  146,  §  114.] 

To  be  further  »  Sec.  6125.  When  assets  shall  come  to  the  hands  of  such  new  ad- 
liabie  if  new  assets  ministrator,  after  any  of  the  periods  above  limited  for  the  commence- 
ment  of  suits  against  him,  he  shall  account  for  the  same,  and  shall  be 
liable  to  suits  and  proceedings  on  account  of  such  new  assets,  in  like 
manner  as  is  provided  in  this  chapter  with  respect  to  any  original  ad- 
ministrator. .  [38  V.  146,  §  115.] 
Cases  where  Sec.  6126.     If  notice  .shall  not  be  given  of  the  appointment  of  any 

notice  of  appoint-    executor  Or  of  anv  original  administrator,  or  administrator  de  bonis  non, 

ment  is  not  given         .,.,,  '?!•,/•  •,       ic, 

within  the  proper  withui  the  three  months  hereinbefore  prescribed  for  that  purpose,  or 
not'perpetuated'  the  evidence  thereof  shall  fail  to  be  perpetuated  as  hereinbefore  pro- 
vided, and  can  not  be  made,  the  court  may,  on  the  petition  of  the  ex- 
ecutor or  administrator,  order  and  allow  such  notice  to  be  given  at  any 
time  afterward,  in  which  case  the  said  four  years,  and  other  periods  of 
time,  which  are  hereinbefore  limited  for  the  commencement  of  actions 
against  executors  and  administrators,  and  for  other  purposes,  and  which 
*<...«<.  begin   to  run  as  before  directed,  from  the  date  of  the  administration 

bond,  shall  begin  to  run  respectively  from  the  time  such  order  of  court 
is  made,  if  notice  be  published  according  thereto.     [38  v.  146,  §  116.] 
Liability  for  Sec.  6127.     No  Order  of  court,  made  by  virtue  of  the  preceding 

oniTssfon'of  the ''''  scction,  shall  exempt  the  executor  or  administrator,  or  their  respective 
notice  to  continue,  sureties,  from  their  liability  for  any  damages  for  yhich  they  would  have 
been  otherwise  liable,  by  reason  of  the  omission  to  give  notice  within 
the  said  three  months.     [38  v.  146,  §  117.] 

Sec.  6128.  When  any  executor  or  administrator  shall,  within  four 
years  after  having  given  bond  for  the  discharge  of  his  trust,  be  required, 
by  any  legatee  or  next  of  kin,  to  make   payment  in  whole  or  in  part. 


S.  *  C.  iiSS. 
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of  his  legacy  or  distributive  share,  the  court  may,  if  it  thinks  fit,  require  if  any  legatee  re- 
that  the  legatee  or  next  of  kin,  first  give  bond  to  the  executor  or  ad-  Jaw'wTiMn'four'" 
ministrator,  with  surety  or  sureties  to  be  approved  by  the  court,  with  y^a".  cu"  may 
condition  to  refund  the  amount  so  to  be  paid,  oi  as  much  thereof  as  gt?" bond!" 
may  be  necessary  to  satisfy  any  demands  that  may  be  afterward  recov- 
ered against  the  estate  of  the  deceased,  and  to  indemnify  the  executor 
or  administrator  against  all  loss  and  damage  on  account  of  such  pay- 
ment.    [38  V.  146,  §  118.] 


8.*C.i8!i. 


FOREIGN  EXECUTORS  AND  ADMINI.STRATORS.     . 

Sec.  6129.     An  executor  or  administrator,  duly  appointed  in  any  Foreign  executon 
other  state  or  country,  or  his  legal  representatives,  may  be  prosecuted  andadihinisti»- 
in  any  appropriate  court  in  this  state,  in  his  capacity  of  executor  or  hcrc."""'^ 
administrator.     [42  v.  52,  §  i.]  S.AG.0I8. 

Sec.  6130.     The  several  provisions  concerning  the  settlements  of  How  the  pro- 
the  estates  of  deceased  persons,  and  also  the  remedies  and  proceedings  »''"on«  of  »•>,« 

...  '^  '      .       ,      .     .  •  J  ,         1       ,  "     chapter  apply  to 

herein  given  against  executors  and  administrators  appointed  by  the  law  them. 
of  this  state,  shall  apply  to  and  be  in  full  force  and  effect  as  to  any  for- 
eign administrator  or  executor  appointed  by  the  laws  of  any  other  state 
or  country,  and  residing  in  this  state,  or  having  assets  or  property  in 
the  same,  and  the  several  courts  of  probate,  and  courts  of  common 
pleas,  and  superior  courts,  shall  have  like  power  and  authority  over 
said  foreign  executor  and  administrator  the  same  as  if  appointed  by  "'  *  *"'  *"' 
the  laws  of  this  state.     [54  v.  3,  §  i.] 

Sec.  6131.     Any  court  of  common  pleas  or  superior  court  in  this  How  proceeded 
state  may  compel  any  foreign  administrator  or  executor  residing  in  this  against. 
state,  or  having  assets  or  property  in  the  same,  to  account  at  the  suit 
of  any  heir,  distributee,  or  legatee,  who  is  resident  in  this  state,  and 
may  make  distribution  of  the  amount  found  in  his  hands  to  the  respect- 
ive heirs,  distributees,  or  legatees,  according  to  the  law  of  the  state 
granting  said  letters;  and  when  there  are  suits  pending,  or  any  unset- 
tled demands  against  said  estate,  the  court  may  re(|uire  a  refunding 
bond  to  be  given  to  said  executor  or  administrator  by  the  heirs,  dis- 
tributees, or  legatees  entitled  thereto  in  case  the  amount  paid  shall  be 
needed  for  the  purpose  of   paying  debts  of  said  estate.     [54  v.  3,  *•**'•*•*• 
§  2.] 

Sec.  6132.     When  any  foreign  administrator  or  executor  has  wasted,  May  be  required 
misapplied,  or  converted  any  of  the  assets  of  said  estate,  or  has  insuflfi-  to  secure  di«- 
cient  property  to  discharge  his  liability  on  account  of  said  trust,  or  his  demlafy'suretiei 
sureties  arc  irresponsible,  any  distributee,  heir,  or  legatee,  may  compel  ""= 
him  in  any  such  court,  to  secure  the  amount  that  may  be  respectively 
due  to  them  as  aforesaid,  and  any  of  his  sureties  may  require  indemnity 
on  account  of  their  liability  as  bail,  and  the  several  provisional  reme- 
dies and  proceedings  authorized  in  said  courts,  shall  apply  to  the  per- 
son and  property  of  said  administrator  or  executor,  and  said  courts 
shall  have  full  power  and  authority  to  make  any  order  or  decree  touch- 
ing his  property  and  effects,  or  the   a.ssets  of  said  estate,  necessary  "•*<'••'*• 
for  the  safety  and   security  of   those   interested   therein.      [54  v.  3, 
S3] 

Sec  6133.     An  executor  or  administrator,  duly  appointed  in  any  Foreign  exec.it«i 
other  state  or  country,  may  commence  and  prosecute  any  action  or  pro-  "f  adi.iinistrator 
ceeding,  in  any  court  in  this  state,  in  his  capacity  of  executor  or  admin-  !Ii1?iS'«hu»iaV. 
Btrator,  in  like  manner  and  under  like  restrictions,  as  a  non-resident  may 
be  permitted  to  sue.     I38  v.  146,  §  242.]  "^  *  *'•  "** 
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Right  of  acuon 
letven  to  represen- 
tative for  causing 
death. 
See  Sup. 


8.  «  C.  11«9. 


For  whose  bene- 
fit^  and  by  whom 
brought. 


Limit  of  damages. 


ACriON    FOR    INJURY    BY    WRONGFUL   DEATH. 

Sec.  6134.  VVhenever  the  death  of  a  person  shall  be  caused  by- 
wrongful  act.  neglect,  or  defauh,  and  the  act,  neglect,  or  default  is 
such  as  would  (if  death  had  not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in  respect  thereof;  then,  and 
in  every  such  case,  the  person  who,  or  the  cor(,oration  which  would 
have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such  circumstances,  as  amount 
in  law  to  murder  in  the  first  or  second  degree,  or  manslaughter.     [49  v. 

Sec.  6135.  Every  such  action  shall  be  ior  the  exclusive  benefit  of 
the  wife,  or  husband,  and  children,  or  it  there  be  neither  of  thetn, 
then  of  the  parents  and  next  of  kin  of  <hc  person  whose  death  shall 
be  so  caused;  and  it  shall  be  brought  r.j  the  name  of  the  personal  rejv 
resentative  of  the  deceased  person;  mn.'k  in  every  action,  the  jury  rijay 
give  such  damages,  not  exceeding  in  any  case  ten  thousand  dollars,  as 
they  may  think  proportioned  to  iiic  pecuniary  injury  resulting  firom 
such  death,  to  the  persons  respectively  for  Whose  benefit  such  action 
shall  be  brought ;  every  such  action  shall  be  commenced  within  two 


_^  .  ..  1  SIW.     On  the  question  of  NEci.iGRNCit,  fo?  ca^es  having  a  hearing  rm  nctmns  arising  iw.der 

BMAppeaaix.  ^j^j^  section,  sec  Kaihvay  v.  Krlckbaum^  t\  O.  S.  119;  Knriri>/tti  v.  Whittaker,  24  O  S. 
S«;  KnowUcn  v.  Knihif.tv,  H  O.  S.  'imx  Strret  K.  R.  v.  St.tiimnan,  •!%  O.  S.  I;  Xn/i^vm^ 
V.  rerry,  ft  O.  S.  570;  kailraad  v.  Snyr/rr,  18  <).  S.  31>tt;  U,  24  O.  S.  «7«:  Timm^m*  v. 
Railroad^  li  O.  S.  lai;  Railroad  v.  Craiv/ord.  24  O.  S.  6:U ;  Railroad  v.  PicksUy,  24  O. 
S.  654;  Railroad  v.  Ktary,  :t  f).  S.  201;  Railroad  v.  Itailry,  It  O.  S.  833;  !^tet  S  iC. 
V.  Shiret,  IH  <).  S.  25.);  Railway  v.  Mattrrr,  21  t).  S.  421;  Murphy  v.  Transportation  Cr>., 
ISO.  S.  55:j;  Geittlm&m  v.  Scott,  25  <>.  S.  Sfi;  Railway  v.  Man^on,  M  O.  S.  -Iftl  ;  Robisvn  v. 
Gary^'i»,  ().  S.  241 ;  Railway  v.  Eiliott^'iZ  O.  S.  »40;  Ptnmsylvania  Co.  v.  Rathgeb,  32  O  S  66  ; 
Railway  v.  Fleming,  :W  O.  S.  4Hi) ;  Railway  v.  Bingham^  29  O.  S.  364 ;  Berta  O.  v.  AVo/?,  31  <  >.  S. 
287 ;  Railroad  v.  Fitgpatrick,  M  O.  S.  479 :  Railroad  v.  PieopUs,  31  O.  S.  5S7.  Such  action  ta*y 
he  maintained  by  the  administrator  of  a  decea&cd  pcr:«on,  where  such  decedent  came  to  his 
death  bv  the  wrongful  act  of  another,  for  the  benefit  of  the  next  of  kin  of  the  deccawd, 
though  ne  leave  no  widow  or  children,  and  though  the  petition  does  not  contain  a  statement  ol 
special  circumstances  rendering  the  death  a  pecuniary  injury  to  them,  as  such  circumstance& 
can  only  affect  the  amount  and  not  the  right  of  recovery,  Lyons  v.  Railroad,  7  O.  S.  836;  so, 
where  a  woman  is  killed  by  the  carelessness  of  any  person,  and  the  petition  alleges  and 
the  proof  !ihows  that  she  left  a  child  which  survived  her,  the  question  of  the  legitimacy  or  ille^ 
gitimacy  of  the  child  can  in  no  way  affect  the  right  of  action  in  its  behalf.  Mnhl  v.  Kaihoad^ 
Too.  S.  272;  so,  also,  the  husband  is  the  next  of  kin^  within  the  meaning  of  this  section, 
where  the  wife  so  comes  to  her  death,  leaving  no  children  or  their  legal  representatives^ 
and  as  such  he  is  entitled  to  the  fruits  of  any  judgment  recovered  in  such  action,  Stetl  v. 
A'urtz,  28  ().  S.  1»1  ;  and  it  is  not  necessary  that  the  next  of  kin  in  whose  behalf  the  action 
is  brought  should  be  dependent  or  have  a  claim  on  the  deceased  for  support,  in  order  t» 
entitle  them  to  recover  the  compensation  herein  provided  for,  Krt*tenkgmper  v.  Harris,  25  O 
S.  510;  and  the  administrator  may  sue  the  receiver  of  a  railroad  company,  running  a  railroad, 
under  the  same  restrictions  and  on  the  same  grounds  that  the  purty  injtired  might  have  done 
had  not  death  resulted  from  the  injuries.     Meara    v.  Holbrook,  2»)  O.  S.  l:*7. 

But  the  right  of  action,  under  this  section,  is  vested  In  the  personal  representative  of  th« 
deceased,  and  the  widow  and  next  of  ktn  can  not  maintain  such  action  in  their  own  names. 
Weidner  v.  Rankin,  26  <>.  S.  522 ;  and  if  the  action  is  brought  by  them,  in  their  names,  it  will 
not  be  brottj^ht  within  the  purview  of  the  law  if  one  cff  the  parties  is,  after  the  bringing  of  tho 
action,  appointed  administrator,  and  made  a  party  to  the  same  by  leave  of  court,  for  a  good  peti- 
tion must  contain  w  cause  of  action  in  favor  of  the  plaintiff,     lb. 

In  siichaciioi).  thcaaiountof  damage,  within  the  limits  of  the  law,  is  to  be  ascertained  by  the  jury, 
from  the  proofs  in  the  case,  and  should  be  a  fair  and  just  compensation  with  reference  to  the /crw- 
niary  injury  resulting  to  the  beneficiary  from  such  death  ;  and  in  determining  this,  the  reason- 
able expectation  of  what  the  next  of  kin  uiifEht  have  received  from  the  deceased,  had  he  lived, 
is  a  proper  subject  for  the  consideration  of  the  jury,  Stffi  v.  Kurtz,  28  O.  S.  191 ;  Krotenknnprr 
v.  Harris,  25  O.  S.  510;  hut  no  damages  can  be  tfiven  on  account  of  bereavement,  mental  suncr- 
ine,  "r  as  a  solace  on  account  of  sti<:h  deiith,     Sterl  v.  Kurtz,  supra.  " 

Ttut  the  provisions  of  this  section  do  not  extend  to  cases  where  the  wrongful  act,  which  caused 
the  death,  was  t.nmmittcd  outside  of  this  state,  Hmtrr  s.J^nn'a  Co.,  25  O.  S.  667 ;  nor  can  an 
ndministrnior  appointed  in  this  state  maintain  an  action  in  the  courts  of  Ohio  on  a  cause  of 
action  arising  under  a  similar  statute  of  another  state.  iVoodard  v.  Railroad^  10  O.  S-  121. 
The  proviso  of  uiir  law,  wliich  retjnirus  .ictions  arising  under  th''  provisions  of  this  section  to 
be  brought  within  a  specified  time,  is  a  condition  qualifying  the  right  of  action,  and  not  a  mere 
limitation  on  the  remedy;  and  an  amendment  and  repeal  of  the  section  of  the  law  containing  the 
proviso  during  the  existence  of  the  cause  of  action,  and  the  omission  of  the  proviso  In  the  sec- 
tion as  amended,  does  not  extend  the  time  within  which  the  action  must  be  brought.  Railway 
V  Hinf,  2>  O.  S.  629. 
And  see  Darling  v.  mUiams,  35  O.  S.  58;  Russell  v.  Sunbury,  37  O.  S.  372. 

Kee  iBMBdix*  ^'  ^'3'».     The  risk  of  ascertaining  the  persons  entitled  to  the  benefit   of  a  recovery  retuUin^ 

"^         *       from  aa  action  brought  under  the  preceding  section,  and  the  duty  of  making  the  distribution, 

arc  not  imposed  upon  the  defendant,  but  upon  the  personal  representative  of  the  estate,  IVtidne* 
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years  after  the  death  of  such  deceased  person.     Such  personal  repre- 
sentative if  he  was  appointed  in  this  state  with  the  consent  of  the  court 
making  such  appointment  may  at  any  time,  before  or  after  the  com- 
mencement of  a  suit,  setde  with  the  defendant  the  amount  to  be  paid; 
and  the  amount  received  by  such  personal  representative,  whether  by  Personal  repre- 
settlement  or  otherwise,  shall  be  apportioned  among  the  beneficiaries,  «dlmrmay  «ui« 
unless  adjusted  between  themselves  by  the  court  making  the  appoint-  ^n^foccu""  ** 
ment  in  such  manner  as  shall  be  fair  and  equitable,  having  reference 
U)  the  age  and  condition  of  such  beneficiaries  and  the  laws  of  descent 
and  distribution  of  personal  estates  left  by  persons  dying  intestate. 
[Aprii  13,  18S0:  77  V.  207.1 

«ALE   OF    REAL    ESTATE    FOR    PAYMENT    OF    DEBTS,    AND    DISTRIBUTION 

OF   PROCEEDS. 

Sec.  6136.     As  soon  as  the  executor  or  administrator  shall  ascertain  whenexccuur  01 
that  the  personal  estate  in  his  hands  will  be  insufficient  to  pay  all  the  administMior 
debts  of  the  deceased,  with  the  allowance  to  the  widow  and  children,  Mie"ofrMi^lM«e 
for  their  support,  twelve  months,  and  the  charges  of  administering  the  top«yd«bt». 
estate,  he  shall  apply  to  the  probate  court  or  the  court  of  common  ^**  ^"p- 
pleas  for  authority  to  sell  the  real  estate  of  the  deceased.     [38  v.  146,  ■•*<''*^ 

Sec.  6137.     In   order   to  obtain  such   authority,  the   executor  or  where  ahd  i^mt 
administrator  shall  commence  a  civil  action  in  the  probate  court  or  the  JJ^jJjJS?*"  ***^ 

V.  Rumkimt  tm^ra:  but  the  money  realized  from  a  judgment  in  such  action  is  not  to  be  trefttcd 
fts  a  part  of  the  general  estate  of  the  deceased.  It  must  be  distributed  in  the  manner  pro- 
Tided  in  this  section,  and  the  personal  representative,  in  whose  name  the  fiction  it  brouffhl,  is 
a  trustee  for  that  purpose.     Stttl  v.  Knrts,  xupra. 

21  613&-7.     The  debts  of  a  deceased  person  are  a  lien  upon  his  lands^  in  default  of  personal  assets, 
vnether  the  lands  be  devised  or  cast  by  descent,  which  can  be  removed  only  by  the  payment  of    8«*  AppcMVC* 
the  debts  or  the  lapKc  of  time.     Ramidall  v.  CrmightU,  9  O.  198. 

In  case  of  a  deficiency  of  personal  assets  to  pay  taxes  levied  on  the  property  of  the  decedent 

f)rior  to  his  demise,  his  executor  or  administrator  may  apply  for  and  obtain  an  order  to  sell  lands 
or  that  purpose,  hyeU/t  v.  Perftim,  H  O.  •>2;  and  the  allowance  for  the  support  of  the  widow  and 
minor  children  for  twelve  months  is  a  debt  due  from  the  estate,  for  the  payment  of  whicji  real 
estate  may  be  sold,  AlUm\.  AiUn,  18  O.  5.  2:^;  but  lands,  at  the  deathof  the  ancestor,  descend 
to  the  heir,  and  are  his.  charsed,  however,  with  the  ancestor's  debts,  as  stated  above ;  af\d  until 
sold  by  the  personal  representative,  the  heir  is  ciuiilcd  to  the  possession,  rents,  and  profits 
thereof,  and  he  should  pay  all  taxes  levied  thereon  subsequent  to  the  ancestor's  decease.  But 
he  can  not,  by  bidding  in  such  lands  at  a  tax  sale,  divest  the  creditors  of  the  ancestor  of  their  lien 
thereon,  Ovtriurf  v.  Dvgan,  29  O.  S.  %Vi\  Piatt  v.  St.  C/nir.  6  O.  227;  lands  thus  descended, 
though  stibject  to  the  ri({hts  of  the  creditors,  through  the  personal  representative  of  the  estate, 
can,  however,  be  sold  on  in  execution  awarded  against  tne  heirs,  but  subject  to  such  rights, 
Deng-iass  V.  Matt/r,  lA  O.  271  :  unless  a  testator  make  no  disposition  of  his  real  estate,  other 
than  by  directing  that  it  shall  be  sold  by  his  executors,  and  the  proceeds  paid  to  a  trustee  named 
in  the  will,  for  the  benefit  of  certain  legatees,  the  legal  title  descends  to  his  heirs,  subject  to  the 
execution  of  the  p<iwer  conferred  on  the  executors,  but  the  right  of  possession  passes  by  the 
will  to  the  executors,  to  enable  them  to  effect  the  objects  of  the  testator,  Elstner  v.  Fife^  32  O. 
S.  35fl;  but  an  action  can  not  be  brought  to  subject  the  Kinds  of  a  deceased  debtor  in  this  state 
to  sale  for  the  payment  of  his  debts,  even  though  the  heirs  and  representatives  of  his  estate 
reside  in  another  state.  The  creditor  may  take  out  letters  of  administration,  and  thus  has  a  com- 
plete remedy.     Bustards.  Da6ney,AO.  68. 

The  decree  of  a  foreign  court  for  the  sale  of  lands  lying  in  Ohio,  is  entirely  inoperative  to 
transfer  any  title,  cither  legal  or  equitable,  Blnkt  v.  Davtt,  20  O.  231  ;  Saltiionds.  Price,  13  O. 
868;  Price  \,  Johnston,  \0  S.  390;  but  where  one  of  the  heirs  assents  to  such  decree,  acts  as 
one  of  the  commissioners  to  execute  it,  and  assents  to  the  sale,  he  therebv  passes  his  own  title  in 
eauity^  Saimond  v.  Price,  supra,  A  sale  of  decedent's  real  estate,  on  the  joint  petition  of  the 
administrator  and  guardian,  can  not  be  ordered,     yewcomh  v.  Smi/k,  .%  O.  447. 

Where  no  authority  exists  in  the  will,  an  executor  can,  in  no  case,  sell  real  estate  without  first 
obuining  an  order  of  court,  G^/orth  v.  Loni^orth,  4  0.  129;  and  an  administrator  can  in  no 
way  convey  title  to  real  estate  without  first  obtaining  an  order  to  sell  the  same  in  the  manner 
prescribed  by  law,  16. ;  for.  to  divest  the  heirs  of  their  title  to  real  estate  by  sole  through  the  per- 
sonal representative,  the  sale  must  be  made  in  substantial  compliance  with  law,  lb.  ;  but  even 
power  given  by  will  to  sell  and  convey  real  estate  becomes  legally  inoperative,  and  ceases  to  exist, 
when  the  estate  is  fully  settled,  or  all  claims  are  presumptively  satisfied  by  the  lapse  of  time,  ana 
no  object  of  the  tesutor  remains  to  he  attained.  U'ard  v.  />arr,nvs,  2  0.  S.  241 ;  and  it  also  ceases 
to  exist  when  an  executor,  after  accepting  his  trust,  resicns  his  office,  F.lstner  v.  Fife,  su^ra  : 
but  in  case  the  executor  resign,  the  power  to  convey  real  estate  conferred  by  the  will  ni.iy  be 
transferred  to  an  administrator,  with  tnc  will  annexed,  lb.:  but  in  case  the  aaminisirator  then 
resign,  his  power  under  such  uill  wholly  ceases,  and  a  deed  made  by  him  afterward,  of  land  sold 
by  him  while  in  office,  conveys  no  title  to  the  land.     /b. 

An  action  can  not  be  maintained  by  an  administrator,  under  color  of  a  petition  to  provide 
for  the  payment  of  debts,  when  its  real  object  is  to  obtain  and  establish  for  the  widow  and  heirs 
their  title  to  the  land  in  controversy.  Wood  v.  Butler,  23  (>.  S.  B20;  nor  can  such  action  be  main* 
taincd  unless  it  is  clearly  shown  that  there  is  an  actual  necessity  for  selling  the  land  for  the  pftj* 
ment  of  bona  Jldt  debts.     Ih. 

And  see  Sidener  v.  Haiues,  37  O.  S.  532 ;  Stone  v.  Stron£,  42  O.  S.  68.  ♦ 
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court  of  common  pleas  of  either  the  county  in  which  the  real  estate  of 
the  deceased,  or  any  part  thereof,  is  situate,  or  of  the  county  in  which 
were  issued  his  letters  testamentary  or  of  administration..  [,58  v.  146, 
S  120.] 

.Sec.  6138.  If  the  executor  or  administrator,  who  shall  commence 
such  action,  for  the  sale  of  real  estate,  shall  die,  resign,  or  be  removed, 
or  his  powers  shall  cease  at  any  time  before  the  conveyance  of  the  same, 
under  an  order  of  the  court,  the  administrator  de  bonis  non  shall  pro- 
ceed with  such  sale,  and  may  convey  the  land  sold  before  or  after  his 
appointment,  and  may  be  required  to  give  an  additional  bond  in  lilce 
manner  as  if  such  administrator  de  bonis  non  had  filed  the  petition. 
[38  V.  146,  §  152;  43  V.  20,  45  1.] 

Sec.  6139.  The  real  estate  liable  to  be  sold  as  aforesaid,  shall 
include  all  that  the  deceased  may  have  conveyed  with  intent  to  defraud 
his  creditors,  and  all  other  rights  and  interests  in  lands,  tenements,  and 
hereditaments :  provided,  that  lands  so  fraudulently  conveyed,  shall  not 
be  taken  from  any  one  who  purchased  them  for  a  valuable  considera- 
tion, in  good  faith,  and  without  knowledge  of  the  fraud ;  and  no  claim 
to  lands  so  fraudulently  conveyed,  shall  be  made,  unless  within  four 
years  next  after  the  decease  of  the  grantor.     [38  v.  146,  4^  121.] 

Sec.  6140.  If  land  is  to  be  included  in  such  action  which  has  been 
so  fraudulently  conveyed,  the  executor  or  administrator  may  eithei 
before  or  at  the  same  time,  bring  an  action  for  the  recovery  of  the  pos- 
session of  such  land ;  or  he  may  in  his  action  for  the  sale  thereof 
allege  the  fraud  and  have  the  fraudulent  conveyance  avoided  therein ; 
but  when  such  land  is  included  in  the  application  before  a  recovery 
of  the  possession  thereof  the  action  shall  be  in  the  court  of  common 
pleas.     [38  V.  146,  §  122.] 

Sec.  6141.  The  petition  shall,  in  all  cases,  set  forth  the  amount  of 
debts  due  from  the  deceased,  as  nearly  as  they  can  be  ascertained, 
and  the  amount  of  the  charges  of  administration,  the  value  of  the  per- 
sonal estate  and  effects,  and  a  description  of  the  real  estate,  and  the 
value  thereof,  if  appraised.     [38  v.  146,  §  123.] 

Sec.  6142.  In  such  action  the  widow  of  the  deceased,  and  the 
heirs,  devisees,  or  persons  having  the  next  estate  of  inheritance  from 
the  deceased,  knd  all  mortgagees  and  other  lien  holders,  whether  by 
judgment  or  otherwise,  of  any  of  the  lands  sought  to  be  sold,  and  all 
trustees  holding  the  legal  title  thereto  or  to  any  part  thereof;  and  when 
a  fraudulent  conveyance  is  sought  to  be  set  aside  in  such  action,  all 
persons  holding  or  claiming  thereunder  shall  be  made  parties.  [38  v. 
146,  §  124;  55  v.  157,  §  I.] 


\%.  «l;tJI-4il      Sec  SiiUiier  v.  l/ttwrt,  S"  O.  S.  !>2,.inA  appendix. 

9  6141.  But  in  a  proceeding  by  an  executor  or  administrator  to  subject  l.inds  to  sale  to  pay 
deots,  the  answer  of  the  guardian  ait  litem  for  the  minor  heirs,  alleging  his«gnorance  of  the  mat- 
ters contained  in  the  petition,  and  praying  that  the  rights  of  his  wards  may  be  |>rotected,  lias 
the  effect  of  a  general  denial,  and  requires  the  production  of  proof  of  all  the  material  allegations 
of  the  administrator's  petition.      Wood  v.  Butter,  supra, 

...  j  6142.     As  the  law  stood  prior  tn  IMR  (S.  &  C.  5tP0,  \  1241,  it  was  held  thai  a  mortgagee  was 

.'e  Ap^BQlX*  „Qt  a  necessary  party  to  an  action  by  an  administrator  to  sell  the  lands  of  his  intestate  for  the 
pa^yment  of  debts,  and  that  the  priorities  of  the  liens  was  transferred  by  the  statrte  to  the  funds 
arising  from  the  sale  of  the  lands,  Mitler  v.  Greenkam,  11  O.  S.  486;  and  that  the  purchaser  of 
lands  at  a  judicial  sale  by  an  administrator,  under  the  law  as  it  then  stood,  holds  them  dis- 
charged of  liens  for  debts  of  the  intestate.  Stiver  V.  Stiver,  8  O,  217 ;  but  the  amendatory  act  of 
185S  fS.  &  C.  622;  gives  a  full  adversary  character  to  the  petition  of  an  administrator  for  the  pur- 

gose  stated,  and  the  lien  of  a  mortgagee,  who  is  not  made  a  party  thereto,  remains  unaffected 
y  the  order  of  sale  and  tlie  proceedings  thereunder.  Holtnvay  v.  Stuart,  19  O.  S.  472. 
Where  the  record  recites  that  "it  was  shown  to  the  court  that  due  notice  had  been  given  to 
the  defendants,"  it  was  held  that  it  amounted  to  a  finding  by  the  court  that  the  notice  which 
the  law  required  under  the  circumstances  had  been  regularly  given,  and  that-cvidence  would 
not  be  received  to  contradict  this  finding,  Richards  v.  Skiff,  S  (>.  S._.W6:  for  an  order  of  sale  can 
only  exist  as  a  matter  of  record,  and  is  provable  only  by  its  production.  Parol  evidence  can  not 
be  received  for  proving  tlie  same.     Xnvctinth  v.  Smith,  •■>  O.  447. 

It  is  only  after  the  court  has  nscenained  the  necessity  of  such  sale  that  an  administrator  can 
sell  the  real  estate  of  his  intestate,  upon  the  express  order  of  the  court,  and  lands  described  in 
the  petition  can  not  be  excepted  from  the  oi'der.     Richards  v.  Skiff,  8  O.  S.  586. 
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Sec.  6143.     Service,  either  actual  or  constructive,  shall  be  made  in  Scrvi,  c  :uiii 
the  same  manner  as  in  other  civil  actions:  provided,  that  if  all   per-  guirdianVmay' 
sons  in  interest  consent,  in  writing,  to  the  sale,  service  of  process  may  consent :  other 
be  dispensed  with ;  and  legal  guardians  may  sign  such  consent  for  their  '"'°'^"  '"*'• 
wards,  except   guardians  of   the  person   only   of   minors;   or,  unless 
otherwise  ordered  by  the  court,  the  summons  may  be  served  by  the 
plaintiff  or  other  person,  by  copy  personally,  and  the  return  of  such 
service  shall  be  verified  by  the  oath  of  the   person  who  makes  the  \ 

same;  and  all  proceedings  in  the  action  in  either  court  shall  be  the 
same  as  in  other  civil  actions,  except  as  otherwise  herein  provided. 
[38  V.  146,  «555  125,  126,  128;  76  V.  no,  §  150.] 

Sec.  6144.     It  shall  not  be  necessary,  unless  the  prayer  of  the  peti-  when  guardians 
tion  for  a  sale  is  contested,  to  appoii^t  guardians  ad  litem  for  infant  sd.i'jem  to  be ap- 
heirs  or  devisees  or  other  persons  having  the  next  estate  of  inheritance 
from  the  deceased  who  are  defendants;  and  no  such  guardian  shall  They  have  no 
have  authority  to  waive  notice  or  service  of  summons.     [38  v.  146,  p"""  "> '^°"'"""- 

§127.]  8.4C.SM. 

Sec.  6145.     The  probate  court  or  court  of  common  pleas  in  which  Courts  to  senie 
such  action  may  be  pending,  shall  have  full  power  to  determine  the  K,"°i"h'ca««°"'' 
equities  between  the  parties  and  the  priorities  of  lien  of  the  several  ^^ 
lien  holders  on  said  real  estate,  and  to  order  a  distribution  of  the  money     *  '"^" 
arising  from  the  sale  of  such  real  estate,  according  to  the  respective  ^  *  •^-  •**• 
equities  and  priorities  of  lien  as  found  by  the  court.     [55  v.  157,  §  2.] 

Sec.  6146.     An  order  for  the  sale  of  the  real  estate  shall  not  be  Persoi.sinterested 
granted  if  any  of  the  persons  interested  in  the  estate  shall  give  bond  to  an"'J'p,evem",he 
die   executor  or  administrator,  in  a  sum  and  with  sureties  to  be  ap-  »>< 
proved  of  by  the  court,  with  condition  to  pay  all  the  debts  mentioned 
in  the  petition  that  shall  eventually  be  found  due  from  the  estate,  with  sm  Appcmiix. 
the  charges  of  administering  the  same,  and  the  allowance  in  money  to 
the  widow,  so  far  as  the  persqnal  estate  of  the  deceased  shall  be  insuffi-  **•  *  ^-  **"• 
cient  therefor.     [38  v.  146,  §  129.J 

Sec.  6147.     If  the  court  is  satisfied  that  it  is  necessary  to  sell  real  when  court  to 
estate  of  the  deceased  to  pay  his  debts,  it  shall  order  the  real  estate,  or  "  b^'sow'  °""' 
so  much  thereof  as  may  be  necessary  for  the  payment  of  the  debts,  to 
be  sold  by  the  executor  or  administrator,  upon  deferred  payments,  not  Terms  of  «aie. 
exceeding  two  years,  with  interest.     [38  v.  146,  §  130.]  8.*c.«W. 

Sec.  6148.    The  court  may  include  in  its  order  of  sale,  the  title  of  T''*.*'""  °^k 
the  heirs  or  devisees  of  the  deceased,  in  the  premises  set  off  to  the  land  setVff  \o\\m 
widow  for  her  dower,  which  may  be  sold  subject  to  the  life  estate  of  J^,^""* """  •" 
the  widow  therein.    [38  v.  146,  1 131.]  8.«c.6n. 

Sec.  6149.     If  it  shall  be  represented  in  such  petition  and  shall  The  whole  to  be 
appear  to  the  court  that  it  is  necessary  to  sell  some  part  of  the  real  uaf'saie'wouS" 
estate,  and  that,  by  such  partial  sale,  the  residue  of  the  estate,  or  some  injure  the  re»idu« 
specific  part  or  piece  thereof,  would  be  greatly  injured,  the  court  may 


\  6143.     Before  the  enactment  of  the  law  in  its  present  form,  the  manner  in  which  to  give  in-    |^  Appendix* 
fant  defendants  notice  of  the  pendency  of  a  petition  was  by  service  of  notice  upon  the  general 
guardian,  Evting  v.  HoUister,  7  O,  2  pt.  13H ;  but  this  is  now  changed. 

But  parties  in  interest,  not  named  in  the  petition,  are  properly  parties  on  the  record,  when 
they  have  entered  their  appearance.     Bwing  v.  fioUtster,  supra. 

I  G144.     For  notes  of  decisions  relating  to  the  appointment  of  guardians  a</ /rVrm,  see  an/f    Sflo  AppeDdlx 
sections  .S003  and  5004. 

^  AU7.     An  order  of  the  court,  made  after  its  jurisdiction  was  exhausted,  can  not  be  cured  o^.  Annendlx  1 

by  entering  the  order  nunc  pro  tunc,  as  of  a  prior  date,  Ludlcnv  v.  Johnston,  3  O.  .553;  such  ^"^  *  _   H< 

order  must  be  entered  on  the  journal  of  the  court,  as  required  by  the  statute,  and  parol 
proof  or  memoranda  in  writing  can  not  be  received  to  show  that  it  was,  in  fact,  made  where 
such  record  is  omitted,  Nnocomb  v.  Smith,  h  O.  447;  but  such  orcfer  can  not  be  made  on  the 
joint  petition  of  the  executor  and  guardian  to  maintain  the  children  and  improve  the  property, 
/A;  nor  can  such  order  of  the  court,  authorizing  the  administrator  to  make  sale  of  intestate  s 
lands,  made  subsequ«.nt  to  the  sale,  be  given  in  evidence  to  sustain  such  sale.  Litby  v.  Park,  4 
0.  469.  I 
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K.  *  <'.  d»l. 


To  give  further 
bond  to  account 
for  turplus,  etc. 


s.  h  c.  an. 


To  give  further 
bond  in  other 
cates,  if  required, 
and  in  what  court 
to  be  given. 


&  A  €.  sn. 


When  aiiscts  will 
be  marshaled  in 
conformity  with 
the  will. 


N.  *  C.  S»l. 


Costs  when  there 
are  objections  tn 
granting  order  fur 
sale,  etc. 

S.  *  €.  SM. 


Appraisement 
wit  CM  no  dower  is 
to  be  assigned. 


Order  i»r  sale  and 
appraisement  may 
be  made  at  the 
same  time 

8.  «  C.  aW. 


Appraisers*  their 
duty  as  to  dower 
and  homesteads. 


order  a  sale  of  the  whole  of  the  estate,  or  of  such  part  thereof  as  the 
court  shall  think  necessary  and  most  for  the  interest  of  all  concerned 
therein.     [38  v.  146,  i^  132.] 

Sec.  6150.  When,  in  cases  named  in  the  next  preceding  section,  the 
executor  or  administrator  is  ordered  to  sell  more  than  is  necessary  for 
the  payment  of  the  debts,  he  shall,  before  the  sale,  give  bond  with 
sufficient  sureties  payable  to  the  state,  conditioned  to  account  for  all 
the  proceeds  of  the  sale  that  shall  remain,  after  payment  of  the  debts 
and  charges  for  .which  the  land  shall  be  sold,  and  to  dispose  of  the 
same  according  to  law.     [38  v.  146,  S  133.] 

Sec.  6151.  The  court  may  also  require  of  any  executor  or  admin- 
istrator, if  it  shall  deem  it  necessary,  before  such  sale,  to  give  an  addi- 
tional administration  bond,  to  secure  the  further  assets  arising  from  the 
sale  of  the  real  estate,  and  the  bond  mentioned  in  this  section,  and  the 
bond  mentioned  in  the  next  preceding  section,  shall,  when  so  ordered 
to  be  given,  be  given  in  the  court  from  which  the  letters  were  issued, 
and  if  the  action  is  pending  in  another  court,  the  latter  court  sliall  pro- 
ceed no  further  till  there  is  filed  therein  a  certificate  from  the  former 
court,  under  the  seal  thereof,  that  such  bond  has  been  giren  as  ordered. 
[38  V.  146,  §  134.] 

Sec.  6152.  If  there  should  be  in  the  last  will  of  the  deceased  any 
disposition  of  his  estate  for  the  payment  of  his  debts,  or  any  provision 
that  may  require  or  induce  the  court  to  marshal  the  assets,  in  any  man- 
ner different  from  that  which  the  law  would  otherwise  prescribe,  such 
devises,  or  parts  of  the  will,  shall  be  set  forth  in  the  petition,  and  a  copy 
of  the  wU  shall  be  exhibited  to  the  court,  and  the  assets  shall  be  mar- 
shaled accordingly,  so  far  as  it  can  be  done,  consistently  with  the  rights 
of  the  creditors.     [38'v.  146,  §  135.] 

Sec.  6153.  If  any  party  shall,  in  his  answer,  object  to  the  granting 
an  order  for  the  sale  of  the  real  estate,  by  an  executor  or  administrator, 
and  it  shall  on  hearing  appear  to  the  court  that  either  the  petition  or 
the  objection  thereto  is  unreasonable,  it  may,  in  its  discretion,  award 
costs  to  the  party  prevailing  on  that  issue.     [38  v.  146,  §  136.] 

Sec.  6154.  If  the  deceased  did  not  leave  a  widow,  entitled  to 
dower  in  the  estate  to  be  sold,  and  an  appraisement  of  such  real  estate 
is  contained  in  the  inventory,  the  court  may  order  a  sale  according  to 
said  appraisement,  or  order  a  new  appraisement  If  the  court  do  not 
order  a  new  appraisement,  the  appraisement  set  forth  in  the  inventory 
shall  be  deemed  the  appraised  value  of  the  real  estate;  but  if  the  court 
order  a  new  appraisement,  the  value  returned  by  such  appraisers  shall 
be  deemed  the  appraised  value  of  the  real  estate,  llie  order  of  sale, 
and  the  order  for  the  appraisement,  may  be  made  at  the  same  time,  if 
no  assignment  of  dower  is  required     [38  v.  146,  §§  137,  138,  139.] 

Sec.  6165.  Except  when  there  has  been  a  vsduation  of  the  real 
estate  in  the  inventory,  and  the  court  dispense  with  another  appraise- 
ment, the  court  shall,  upon  finding  that  a  sale  is  necessary,  appoint 
three  judicious  disinterested  men  of  the  vicinity,  who  are  freeholders, 
to  appraise  the  lands  at  their  true  value  in  money,  and  if  the  deceased 
left  a  family  homestead,  and  a  wid^iw  or  a  minor  child  or  children, 
or  both,  entitled  to  have  a  homestead  set  off  pursuant  to  the  provis- 


8m  Appendix. 


\  6IM.  Where  a  mortgagee  is  made  a  party,  and  the  widow  asks  for  assignment  of  dower  in 
the  premise^  petitioned  to  be  sold,  and  the  mortg.igee  stands  by  and  permits  dower  to  be 
assigned  to  the  widow,  without  resisting  her  claim,  be  is  estopped  from  afterward  bringing  an 
action  to  foreclose  his  mortgage  upon  the  part  of  the  premises  in  which  the  widow's  dower  was 
as.signed.    AJflei'k  v.  SnoX^azs,  S  O.  S.  235. 

\  615.'^.  Where  the  dower  interest  of  a  widow,  in  property  sought  to  be  converted  intoasseta* 
is  manifest,  it  will  be  protected,  although  she  may  not  have  filed  an  answer.  MtD^nmid  v.  Attm^ 
I  O.  S.  293. 
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ions  of  section  5437,  tiien  the  court   shall    ord6r  the  appraisers    to 

first  proceed  to  set  off  and  assign  such  homestead,  and  if  tiie  deceased 

left  a  widow  entitled  to  dower  in  the  premises,  the  court  shall  also  order 

said  freeholders  to  set  ofl'  and  assign  to  her  in  each,  or  in  one  or  more 

of  the  tracts  of  land,  by  metes  and  bounds,  one  equal  third  part  of  the 

vhole  lands  in  which  she  is  entided  to  dower,  as  and  for  such  dower, 

and  to  appraise  the  whole  premises  either  as  a  whqle  or  in  parcels, 

subject  to  such  homestead  and  dower,  or  in  case  there  is  no  such 

homestead,  then  subject  to  such  dower  so  assigned,  and  in  case  there 

is  no  such  dower  then  subject  to  such  homestead.     But  if,  on  view,  the  Lands  in  two  or 

appraisers  find  that  the  dower  can  not  be  so  assigned,  they  shall  then  as-  "°"  o"""*^ 

sign  such  dower  specially  as  of  the  rents  and  profits,  and  if  the  lands  lie 

in  two  or  more  counties,  the  court  may,  if  it  thinks  fit,  appoint  appraisers 

in  more  than  one  of  the  counties.     In  all  cases  a  copy  of  the  order  to 

be  executed  shall  be  issued  to  the  executor  or  administrator,  and  any 

lands  subject  to  such  homestead  and  dower,  or  either,  may  be  sold 

pusuant  to  the  provisions  of  this  chapter.     [April  ^o,  1886:  83  v.  105.] 

Sec.  6156.   Whenanypersonappointed  by  the  court  as  an  appraiser,  vncancy  in  »p- 
fails  to  discharge  his  duties,  the  probate  judge  or  any  justice  of  the  ^^^^^"* """ 
peace  of  the  county  in  which  the  lands  to  be  appraised  are  situate,  may, 
at  the  instance  of  the  executor  or  administrator,  appoint  an  appraiser, 
of  which  appointment  the  officer  appointing  shall  make  and  sign  a  cer-  tw*  Apr«Bdis. 
tificate  wWch  shall  be  returned  with  the  appraisement;  or  the  executor 
or  administrator  may  apply  to  the  court  making  the  order  of  appraise- 
ment  and  have  another  appraiser  appointed  thereby.     [49  v.  25,  §  4.] 

Sec.  6157.    The  appraisers  shall  be  sworn  by  some  officer  author-  Appraisers  to  b« 
ized  to  administer  oaths,  and  a  certificate  thereof  shall  be  inserted  in  '|'fi"",';'},jre"r'' 
or  annexed  to  tlieir  return ;  and  they  shall  afterward,  upon  actual  view,  view  and  returli. 
perform  the  duties  required  of  them  by  the  order  of  the  court,  and 
make  return  of  their  proceedings  in  writing  to  the  court     [38  v.  146,  8.*c.8m, 
§  '42-] 

Sec.  6158.    The  appraisers  shall  each  receive  one  dollar  per  day,  compensation  •? 
for  services  performed  by  them  in  the  county  in  which  they  reside,  and  »pp'»'«« 
two  dollars  per  day  for  services  performed  without  such  county.    [38  v. 
•46,  §  i43f      •  ^*o.m. 

Sec.  6150.     The  executor  or  administrator  shall,  if  the  sale  is  to  be  Notice  of  sale, 
public,  give  notice  of  the  time  and  place  of  sale,  by  advertising  the 
same,  at  least  four  weeks  successively,  in  some  newspaper  printed  in 
the  county  where  the  lands  are  situate ;  or  if  no  newspaper  be  printed  **  *''^'"'* 
therein,  by  advertisements  posted  up  in  at  least  five  public  places  in  the    •  *  •^^  **• 
county,  four  weeks  before  the  day  of  sale.     [38  v.  146,  §  144.] 

Sec.  6160.     The  linds,  if  improved,  shall  not  be  sold  for  less  than  For  what  amount 
two-thirds  of  the  appraised  value;  and  if  not  improved,  for  not  less  slUd'^HewlIp?^ *™ 
than  one-half  the  appraised  value ;  but  after  being  twice  offered  for  praijement  or 
sale,  the  court  may  direct  the  amount  for  which  they  shall  be  sold,  or  JlrkV fixed""' 
may  set  aside  the  appraisement  and  order  a  new  one.     [38  v.  146, 
§145.]  8.*  cm. 

Sec  616L     The  sale  shall  be  made  at  public  vendue,  at  the  door  of  when  sale  to  be 
the  court  house  in  the  county  in  which  the  order  of  sale  shall  have  been  ">»<''= "  vendue, 
made,  or  at  such  other  place  as  tKe  court  may  direct:  provided,  how-  priv^esai*. 
e>er,  that  if  it  is  made  to  appear  to  the  court  that  it  will  be  more  for 
the  interest  of  said  estate  to  sell  such  real  estate  at  private  sale,  the 


I  6ICI.    An  executor  or  administrator  may,  at  his  discretion,  sell  in  parcels  a  tract  that  is    g^^  Appendix. 
ordered  sold  entire,  but   he  is  responsible  for  theexercise  of  this  discretion.  Staitv.  Maeatester^ 
9  U.  191 ;  and  it  will  not  affect  the  title  of  the  purchaser  if  the  whole  tract  was  ordered  sold,  and 
sale  nade  of  only  a  part.     Ewin^  v.  ffigby,  7  O.  pt.  1,  198. 

Anexecator  or  administrator  c?n  not  acquire  title  in  himself  by  purchase  at  his  own  sale,  and 
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Return  of  sale  to 
court,  confirma- 
tion, order  for 
deed. 
Am.  88  V.  41. 


8.  A  f.  dM. 


The  deed  evi- 
dence of  the 
validity  of  the 
•ale:  what  estate 
shall  pass  by  it. 


g.  *  C.  504. 

Dower  specially 
assigned  to  be  a 
cliargc  on  th« 
Innd. 
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court  may  authorize  said  petitioner  to  sell  the  same,  either  in  whole  or 
in  part,  for  cash  in  hand,  or  upon  deferred  payments,  not  exceeding 
two  years,  with  interest;  and  in  no  case  shall  such  real  estate  be  sold 
at  private  sale  for  less  than  the  appraised  value  thereof.  [68  v.  20, 
§  146.] 

Sec.  6162.  The  executor  or  administrator  shall  make  return  of  his 
proceedings,  under  the  order  of  sale;  and  the  court  after  having  care- 
fully examined  such  return,  and  being  satisfied  that  the  sale  has  in  all 
respects  been  legally  made,  shall  confirm  the  sale,  and  order  the  execu- 
tor or  administrator  to  make  a  deed  to  the  purchaser;  and  may,  in  the 
order,  require  that  before  the  delivery  of  such  deed  the  deferred  install- 
ments of  the  purchase  money  shall  be  secured  by  mortgage.  [^S  v. 
146,  S  147 J 

Sec.  6163.  The  deed  of  the  executor  or  administrator,  made  in 
pursuance  of  the  order  of  the  court,  shall  be  received  in  all  courts  as 
prima  facie  evidence  that  the  executor  or  administrator  in  all  respects 
observed  the  directions  and  complied  with  the  requisitions  of  the  law, 
and  shall  vest  the  title  in  the  purchaser,  in  like  manner  as  if  conveyed 
by  the  deceased  in  his  lifetime.     [38  v.  146,  §  148.] 

Sec.  6164.  If  the  appraisers  shall  have  assigned  dower  specially 
of  the  rents  and  profits,  and  the  purchaser  takes,  by  the  deed  of  the 


OS  an  attempt  by  him  to  do  so  the  sa^  may  be  set  aside,  on  the  application  of  the  cestui  ^u* 
trust,  Bnrringtcn  v.  AUxandfr^  u  ().  S.  Iii»;  and  this  may  be  done  whether  the  property  is 
held  bv  him,  or  any  piirch.iAcr  from  htm  with  notice,  Shelden  v.  Newfon,  :{  O.  S.  41M ;  for  it  is 
the  policy  of  the  law  to  defeat  him  tii  the  accomplishment  of  a  purpose  which  surrounds  him 
with  the  suspicion  of  unfairness,  Barrineton  v.  AUxander,  sufirn  ;  but  when  an  administrator 
has  enjoyed  the  uti^and  occupancy  of  real  estate  under  color  of  a  title  acquired  through  a  sale 
to  himself,  and  for  that  reason  voia  as  to  the  heirs  of  the  e.statc  which  lie  represents,  an  account 
of  rents  received,  or  chargeable  to  him,  and  of  improvements  made  by  such  administrator,  will  be 
urdered  to  be  taken  when  such  sale  is  set  aside :  .ind  out  of  the  proceeds  realized  from  a  subse- 
quent sale  of  the  premises  he  will  be  paid  any  balance  due  him,  and  the  remainder  will  go  to  the 
representatives  of  the  estate.     Batrington  v.  AUjfandtr^  supra. 

To  guard  against  the  uncertainty  and  hazard  involved  in  the  attempt  to  prove  unfairness  in 
the  personal  representative  of  the  estate,  the  rule  will,  in  such  case,  permit  tne  cesttfi  que  trusts 
to  come  into  court  at  their  option,  and,  without  showing  actual  fraud  or  injury,  insist,  as  a  mat- 
ter of  course,  upon  having  the  property  resold.     lb. 

The  fiduciary  relation  of  an  administrator  to  the  lands  of  his  intestate  is  not  terminated  when 
the  land  is  struck  off  and  declared  sold  at  public  auction,  but  continues  until  the  title  of  the  pur- 
chaser becomes  perfect  by  the  payment  of  the  purchase  money  and  the  delivery  of  the  deed  of 
conveyance,  whereby  the  title  passes  from  the  heirs  of  the  estate,  unincumbered  by  any  charges 
in  favor  of  the  administrator  or  the  estate  ansmg  out  of  the  sale.     lb. 

And  the  appraiser  also  stands  in  such  light  to  the  estate,  that  his  purchase,  although  without 
fraud  and  at  full  price,  will  be  set  aside  by  the  court  after  confirmation,  at  the  instance  of  the 
heirs.  This  exclusion  attaches  as  a  matter  of  policy  to  every  person  to  whose  integrity  and 
judgment  is  committed  the  execution  of  any  step  necessary  in  making  the  sale,  At/us/raug  v. 
HustoHy  8  O.  532;  but  where  an  infant  purchasecl  land  atan  administrator's  sate,  for  the  admin- 
istrator, and  immediately  conveys  to  the  latter,  he  can  not  disaffirm  such  sale  on  coming  of  age, 
as  though  the  land  belonged  to  him.  The  law  is  perfectly  settled  that  an  infant  mav  absolutely 
and  irrevocably  execute  a  power,  either  by  absolute  deed  or  otherwise,  as  fully  and  effectually 
as  an  adult.     Skelden  v.  Newton,  3  O.  S.  494. 

I  6162.  In  the  conveyance  of  land  by  an  administrator,  under  an  order  of  court,  the  deed 
may  be  made  to  the  assignee  of  the  purchaser,  Bwittg  v.  Highy^  7  O.  1  pt.,  198;  and,  though  an 
administrator's  deed  contains  no  words  of  perpetuity,  yet  if  a  sale  was,  in  fact,  made  of  the  whole 
estate,  chancery  would  not  so  decree  it,  Piatt  y.  St.  C/<»/r,  7  O.  2  pt.,  165;  nor  does  an  admin- 
istrator  vitiate  a  conveyance  of  his  lands  by  attaching  trusts  thereto,  fairly  intended  for  the  ben- 
efit of  his  heirs  and  the  creditors.     16. 

A  sale  by  an  administrator  to  a  trustee^  to  place  the  property  beyond  the  reach  of  creditors, 
under  an  agreement  or  understanding  with  tne  trustee  that  he  should  hold  it  for  the  benefit  of^ 
the  heirs,  and  such  of  the  creditors   as  they  saw  fit  to  pay,  is  void.    Piatt  v.  St.  Clair,  6  0  227. 

Purchase  money  paid  by  an  administrator,  upon  sale  of  intestate's  land,  can  not  be  recovered 
of  the  heirs  where  the  sale  is  declared  inoperative,  and  the  heirs  recover  the  land.  No^oler-  v. 
Coit,  I  O.  519. 

\  616^.  The  title  of  a  purchaser  to  real  estate  sold  by  an  administrator  to  pay  debts.  \%  not 
divested  by  a  subsequent  reversal  of  the  order  of  sale  :  and  notice  to  the  purchaser  at  the  time 
of  the  sale  that  an  effort  would  be  made  to  reverse  the  order  of  sale,  will- not  affect  the  case. 
Irwin  y.Je£ers,  3  0.  S.  JW9. 

The  power  of  the  administrator  to  sell  the  Iand$  of  the  intestate  for  the  payment  of  debts  is 
strictly  a  legal  one,  and  if  a  sale  is  sought,  the  question  is  triable  at  law.  Liebyw.  Parky  4 
O.  469. 

If  a  person  advance  money  to  pay  intestate's  debts,  no  lien  is  thereby  acquired  upon  lands  in 
the  possession  of  bis  heirs,  of  wnich  he  was  seized  at  the  time  of  his  death,     fb. 

When  an  administrator  signs  a  deed  in  his  official  capacity,  but  in  the  warranty  clause  in  the 
body  of  the  deed  his  name  appears,  but  not  as  administrator,  and  no  allusion  is  therein  found  t» 
an  order  of  sale  or  other  proceedings  on  which  it  is  founded,  the  presumption  »  that  the  cove> 
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executor  or  administrator,  the  lands  upon  which  such  dower  has  been 
assigned,  the  court  shall  make  such  orders  as  will  secure  to  the  widow  8- *  «'■ '''n. 
a  charge  on  such  lands,  for  the  dower  so  assigned.     [38  v.  146,  §  149.] 

Sec.  6165.     The  money  arising  from  the  sale  of  real  estate  shall  be  H(,w  jncn^y 
applied  in  the  following  order :  Jf','^|;«  [[,°bl"'' 

First — ^To  discharge  the  costs  ami  expenses  of  the  sale,  and  the  per  applied. 
centum  and  charges  of  the  executor  or  administrator  thereon,  for  his 
administration  of  the  same.  . 

Second — To  the  payment  of  mortgages  and  judgments  against  the 
deceased,  according  to  their  respective  priorities  of  lien,  so  far  as  the 
same  op»erate  as  a  lien  on  the  estate  of  the  deceased,  at  the  time  of  his 

death ;  which  shall  be  apportioned  and  determined  by  the  court,  on  -  ^ 

reference  to  a  master  or  otherwise.  8.  *  c.  594.  ■•^1 

Third — ^To  the  discharge  of  claims  and  debts,  in  the  order  men-  "  • 

tioned  in  this  title.     [38  v.  146,  §  150] 

Sec.  6166.     When  a  jjetition  is  filed  for  the  sale  of  an  equitable  Kaic  of  equitable 
estate,  or  any  equitable  interest,  which  the  deceased  held  in  any  lands,  IHgV'   ^'°'^"^ 
the  executor  or  administrator  shall  set  forth  in  the  petition  the  nature  of 
such  equitable  estate  or  interest,  making  all  necessary  parties,  including 
the  persons  holding  the  legdl  title  thereto  and  those  who  are  entitled  to 
the  purchase  money  therefor ;  and  the  court  may,  in  such  case,  not- 
withstanding the  preceding  provisions  of  this  title,  make  such  order 
for  the  appraisement  and  sale  of  such  equitable  estate,  for  the  indem- 
nity of  the  estate  of  the  deceased  against  the  claim  for  such  purchase 
money,  and  for  the  adjustment  of  the  dower  of  the  widow  of  the 
deceased,  in  such  equitable  estate,  by  estimating  and  directing  to  be 
I)aid  to  her  the  value  of  a  life  annuity  in  one-third  of  such  equitable 
estate  or  otherwise,  as  it  may  deem  just  and  right,  between  all  parties  "•**'•  '•''''■ 
in  interest.     [38  v.  146,  §  151.] 

Sec.  6167.     If  any  executor   or  administrator,   duly   qualified,   is  when  sale  is 
authorized  by  will   or  devise,  to  sell  real  estate,  no  order   shall   be  t'iii''°no"?der  of 
required  from  the  court  to  authorize  him  to  act  in  pursuance  of  the  saie'requircd. 
power  vested  in  him  by  such  will.     [38  v.  146,  §  153.]  ».  4C.  oW. 

Sec.  6168.     When  an  executor  or  administrator  shall  be  appointed  ForciRn  execmor 
in  any  other  state,  territory,  or  foreign  country,  on  the  estate  of  any  °'  administrator 

•',.  '^..•''  ,^  ■',.,  ,  ^    may  l>e  authorized 

person  dying  out  of  this  state,  and  no  executor  or  administrator  thereon  to  sen  real  estate. 


nant  of  seizin  is  made  in  his  individual  capacity,  and  is  liable  to  the  vendee  for  a  breach  of 
seizin  anu  warranty,  Lackwood  v.  (Ji!so»,  VI  O.  S.  526 ;  and  an  administrator,  selling  lands 
of  his  intestate,  which  he  conveys  without  covenant  of  warranty,  can  not  renderthe  estate 
of  tiie  deceased  liabie  in  damages,  by  false  representations  as  to  the  condition  of  the  title,  for  the 
extent  ot  the  incumbrances.     Duniapv.  Robinson,  \'i  O.  S.  ^*^. 

And  in  case  of  an  actual  contract  of  sale  by  an  executor  of  the  property  of  his  intestate,  the 
purchaser  making  no  offer  or  effort  to  rescind  the  same,  he  can  not.  in  an  action  by  the  executor, 
as  such,  to  recover  the  unpaid  balance  of  the  purchase  money,  avail  himself  of  false  and  fraudu- 
lent representations  made  by  the  executor,  at  the  time  of  the  sale,  in  respect  of  the  subject  matter, 
either  as  a  defense,  or  by  way  of  r^coiif>mfrtt  or  counterclaim.  His  remedy,  if  any  he  has,  is 
against  the  executor  personally.      West/nil  v.   I>uiigan,  14  ().  S.  276. 

I  6165.    The  purcha.«er  holds  the  property  discharged  of  all  mortgage,  and  judgment,  and  other   .        „„,ndl«. 
liens   the  proceeds  of  the  sale  of  the  lands  being  subject  to  the  priorities  attached  to  the  land,    "^o  "ppe""'*- 
Bitnk  v.  Cnr/ienirr,  7  O.  pt.  1,  21  ;  but  this  is  the  case  only  when  the  sale  is  regular,  and  when 
the  lien-hoiders  have  been  made  parties  to  the  action.     HolUmtay  v.  Stuart,  19  O.  S.  472.     And 
see  Stone  v.  Strong,  42  O.  S.  5.3. 

},  (1166.  When  an  administrator  makes  a  beneficial  arrangement  to  rescind  an  unexecuted  con- 
tract of  the  intestate  for  the  purchase  of  land,  a  court  of  equity  will  not  interfere  to  aid  the 
heirs  to  revive  and  enforce  the  rescinded  contract.     Ifo^varti  v.  tiabtpck^  7  O.  pt.  2,  73. 

A  perfect  equity  in  lands  held  by  an  intestate  passes  to  the  heirs,  and  may  be  sold  by  the  per. 
sonal  representative  for  the  payment  of  the  debts  of  the  estate.    Aver^  v._  Dufrfes,  l»  (>.  U5. 

Asa  general  rule  the.  personal  representative  of  the  estate  may,  in  his  discretion,  perform  or 
rescind  any  personal  contract  of  his  intestate  imposing  an  obligation  upon  him,  as  may  be  for 
the  best  interests  of  the  estate,  but  subject  to  the  approval  of  the  court.    Gray  v.  Hawkim,  8 

U.  S.  449.  .    , ,  u-  u  V 

A  conveyance  in  trust,  with  a  proviso  for  reconveyance,  is  an  equitable  estate,  which  may  be 
soid  by  the  personal  representative  of  the  decedent  under  the  provisions  of  this  section.  Iliggs 
V.  Bicktl,  12  O.  S.  49. 

\  filfV*.  But  power  given  by  a  will  to  an  executor  to  sell  real  estate  of  the  testator  becoineft 
legally  inoperative,  ana  ceases  to  exist,  when  the  estate  is  settled,  or  all  claims  against  it  are  pre- 
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ifil  69-61 7S. 


s.  *  c.  sw. 


To  eive  bond  un- 
less ne  is  already 
bound. 


8.  A  C.  6S6. 


To  give  further 
bona  to  account 
for  surplus,  when 
he  sells  more  than 
is  necessary  to 
pay,  etc. 


8-  *  C.  596. 


Surplus  proceeds 
of  sale  of  real 
esi.-itc  to  be  con- 
sidered as  real 
estate. 


K.AC.ii9S. 


Sale  may  be  or- 
dered   for    the 
payment  of  lega- 
cies. 


«.«C.596. 


shall  be  appointed  in  this  state,  the  foreign  executor  or  administrator 
may  file  an  authenticated  copy  of  his  appointment  in  the  probate  court 
of  any  county  in  which  there  may  be  any  real  estate  of  the  deceased, 
together  with  an  authenticated  copy  of  the  will,  if  there  be  one;  after 
which  he  may  be  authorized,  undefr  an  order  of  the  court,  to  sell  real 
estate  for  the  payment  of  debts  or  legacies  and  charges  of  administra- 
tion, in  the  same  manner  and  upon  the  same  terms  and  conditions  as 
are  prescribed  in  the  case  of  an  executor  or  administrator  appointed  in 
this  state,  excepting  in  the  particulars  in  which  a  different  provision  b 
hereinafter  made.     [38  v.  146,  §  154.] 

Sec.  6169.  When  it  shall  appear  to  the  court  granting  the  order 
of  sale  that  such  foreign  executor-or  administrator  is  bound  with  suffi- 
cient surety  or  sureties  in  the  state  or  country  in  wljich  he  was 
appointed,  to  account  for  the  proceeds  of  such  sale,  for  the  payment  of 
debts  or  legacies  and  charges  of  administration,  and  a  copy  of  such 
bond,  duly  authenticated,  shall  be  filed  in  court,  no  further  bond  for 
that  purpose  shall  be  required  of  him  here ;  otherwise,  before  making 
such  sale,  he  shall  give  bond,  with  two  or  more  sufficient  sureties,  to 
the  state  of  Ohio,  with  condition  to  account  for  and  dispose  of  the 
said  proceeds  for  the  payment  of  the  debts  or  legacies  of  the  deceased 
and  the  charges  of  administration,  according  to  the  laws  of  the  state  or 
country  in  which  he  was  appointed.     [38  v.  146,  §  155.] 

Sec.  6170.  When  such  foreign  executor  or  administrator  is  author- 
ized by  order  of  the  court  to  sell  more  than  is  necessary  for  the  pay- 
ment of  debts,  legacies,  and  charges  of  administration,  as  hereinbefore 
provided,  he  shall,  before  making  the  sale,  give  bond;  with  two  or 
more  sufficient  sureties,  to  the  state  of  Ohio,  with  condition  to  account, 
before  the  court,  for  all  the  proceeds  of  the  sale  that  shall  remain  after 
payment  of  said  debts,  legacies,  and  charges,  and  to  dispose  of  the 
same  according  to  law.     [38  v.  146,  §  156.  J 

Sec.  6171.  In  all  cases  of  a  sale  by  an  executor  or  administrator 
of  part  or  the  whole  of  the  real  estate  of  the  deceased,  under  an  order 
of  court,  whether  such  executor  or  administrator  shall  have  been  ap- 
pointed in  this  state  or  elsewhere,  the  surplus  of  the  proceeds  of  the 
sale  remaining  on  the  final  settlement  of  the  account,  shall  be  consid- 
ered as  real  estate,  and  Shall  be  disposed  of  accordingly.     [38  v.  146, 

S  I57-] 

Sec.  6172.  When  a  testator  shall  have  given  any  legacy  by  wiU 
that  is  effectual  to  jj&ss  or  charge  real  estate,  and  his  personal  estate 
shall  be  insufficient  to  pay  such  legacy,  together  with  his  debts,  the 
allowance  to  the  widow  and  children,  and  the  costs  of  administration, 
the  executor  or  administrator,  with  the  will  annexed,  may  be  ordered 
10  sell  his  real  estate  for  that  purpose,  in  the  same  manner  and  ujxMi 
the  same  terms  and  conditions  as  are  prescribed  herein  for  the  payment 
of  debts.     [38  v.  146,  §  158.] 


testator  remains  to  be  satir^ed. 


sumptively  satisfied  by  the  lapse  of  time,  and  no  object  of  the  test; 
iV'ardw.  Barrvwn,  2  ().  S.  241.     And  see  Stone  v.  Strongs  42  O.  S. 

\  6171.     The  surplus  of  the  proceeds  arising  from  the  sale  of  real  estate  by  an  administrator, 
Kee  Appendix.  remaining  in  his  hands  on  the  final  settlement  of  his  accounts,  under  the  statute  is  to  be  con- 

sidered and  disposed  of  as  re.il  estate,  and  the  widow  of  the  intestate  is  not  entitled  to  any  part 
thereof  in  her  capacity  as  one  of  the  distributees  of  the  personal  estate,  Griswolii  x'.  Frittk^ilO. 
S.  79;  but  wh'^re  the  real  estate  of  an  intestate,  who  had  no  issue  at  his  decease,  is  sold  by  an  admin- 
istrator for  tl.r  payment  of  debts,  and  before  final  distribution  of  a  balance  remaining  after  pay- 
ment of  the  same,  and  the  satisfaction  of  the  widow's  dower,  his  posthumous  child  (Hes,  the  sur- 
plus money  belonging  to  such  child  is  subject  to  the  law  of  distribution  as  personal  property. 
Pttut  V.  Pence,  Jl  O.  S.  290. 
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Sec.  6173.     If   at  any  time  after  the  institution  of  proceedings  for  ir  proceedings  for 
the  partition  of  th«  lands  of  any  deceased  person,  it  is  found  that  the  partition  are  com- 
a-ssetb  in  the  hands  of  the  executor  or  administrator  of  such  deceased,  ficieScy'of«««jU 
are  probably  insufficient  to  pay  the  indebtedness  of  the  estate  and  ex-  'l"""^-  the.=»«u- 
penses  of  administration,  the  executor  or  administrator  shall  make  a  tor  shall  proco" 
written  sUteraent  to  the  probate  court  of  the  said  assets  and  indebted-  from*'proba'ie'"'^ 
ness  and  expenses,  and  the  court  shall  forthwith  ascertain  the  amount  «""". 
necessary  to  pay  the  said  indebtedness  and  expenses  in  addition  to  the 
assets,  and  give  a  certificate  thereof  to  the  executor  or  administrator. 
[74  V.  167,  §  I.] 

Sec.  6174.     The  executor  or  administrator  shall  thereupon  present  Court  shall  order 
said  certificate  to  the  court  in  which  the  proceedings  for  partition  are,  ^e'ds'tobepatd 
or  have  been  pending,  and  on  his  motion  said  court  shall  order  the  '>■'"  '<>  h'"" 
amount  named  in  said  certificate  as  necessary,  to  be  paid  over  to  the 
executor  or  administrator  out  of  the  proceeds  of  the  .sale  of  the  prem- 
ises, if  the  same  shall  be  thereafter  sold,  or  have  already  been  sold: 
provided,  that  nothing  herein  contained  shall  be  so  construed  as  to  pro-  proviso, 
hibit  any  executor  or  administrator  from  proceeding  to  sell  land  be- 
longing to  such  estate  to  pay  any  debts,  when  the  same  has  been  sold 
on  partition  or  otherwise,  or  the  proceeds  of  such  sale  fully  distributed. 
[74  V.  167,  §  2.] 

THE  ACCOUNT  AND  COMPENSATION  OF  AN  EXECUTOR  OR  ADMINISTRATOR  : 
AND  DISTRIBUTION  IN  CERTAIN  CASES. 

Sec.  6175.     Every  executor  or  administrator  shall,  within  eighteen  Executor  or  ad- 
months  after  his  appointment,  render  his  account  of  his  administration  r'cnd<:'r"ccouut, 
upon  oath,  and  he  shall  in  like  manner  Tender  such  further  accounts  of  '"= 
his  administration,  and  every   twelve   months  thereafter,  and  also  at  *""•  ^ "  ^^ 
such  other  times  as  may  be  required  by  the  court,  until  the  estate  shall  ^' '  '^'' 
be  wholly  settled,  and  he  may  be.  examined  upon  oath  on  any  matter 
relating  to  his  accounts  and  the  payments  therein  mentioned,  and  also 
touching  any  property  or  effects  of  the  deceased,  which  have  come  to 
his  hands.     [April  }i,  1884:  81  v.  138.] 

Sec  6175rt.    Where  an  executor  or  administrator  has  died,  or  shall  when  executor  or 
by  reason  of  insanity  or  other  incompetency,  as  provided  by  law,  be  3l!"';Il;'ed"o?'  °' 
placed  under  guardianship  before  the  estate  is  fully  administered,  it  gu'rJian  of  insane 
shall  be  the  duty  of  the  executor,  administrator,  or  guardian  of  such  minu'i'raio/ shall 
deceased  or  incompetent  executor  or  administrator,  to  render  a  final  J°^^"  '""' "' 
account  of  such  decedent's  or  ward's  administration  within  six  months 
after  his  appointment.     \April  11,  1884:  81  v.  138.") 

I  6171.  The  administmlor  is  entitled  ro  an  order  of  sale,  for  so  much  of  the  real  estate  of 
vhicit  lite  intestate  died  seized  as  may  be  necessary  to  satisfy  the  indebtedness  of  the  estate, 
although  such  real  estate  may  have  been  partitioned  among  the  hctrs  of  the  intestate,  and  by 
dicm  cither  wltolly  or  in  part  conveyed  to  pttrcliasers ;  for  the  debts  of  a  decedent  are  a  lien 
upoQ  his  lauds,  and  purchasers  from  his  heirs  take  them  cutu  anitre^  and  stibject  to  the  maxim 
cmvtat  tmptcr.     Faran  v.  Robinson,  17  O.  S.  243. 

J  61TV.  Formerly  a  bill  in  chancery  could  be  sustained,  at  the  instance  of  a  creditor,  and 
before  judgment,  to  compel  the  (Kstrioution  of  the  estate  of  a  decedent,  Cresvrnory.  Ans/i»,  G  fjee  Appendis* 
O.  Ifft;  also  by  a  survivittg  partner  against  the  administrator  of  a  deceased  partner,  /b.  ;  or 
between  executors,  or  a  sttrviving  executor,  and  the  representative  of  a  deceased  exectttor.  Stiver 
\  Stiver,  H  O.  217  ;  but  the  settlement  of  estates  is  now  with  the  probate  court,  and  a  creditor 
cf  an  estate  can  not,  at  his  option,  transfer  its  settlement  to  another  court.  McDonaidv.  Attn,  I 
0  S.  293. 

The  settlement  of  an  account  of  an  exectttor  or  administrator  by  the  probate  court  is  con- 
clusive, as  against  parties  with  actital  notice  of  the  settlement,  of  all  matters  specified  therein, 
iad  as  to  such  matters  the  parly  can  not  be  required  to  account  a  second  time,  unless  the  same 
be  impeached  for  fraud  or  manifest  error,  McAfee  v.  PhiliiffS,  25  O.  S.  374 :  but  such  account  is 
not  lioal  so  as  to  bar  further  inquiry  in  regard  to  other  assets  in  the  hands  of  the  executor  or 
administrator,  not  accounted  for  or  passed  on,  Ih.  ;  and  for  such  matters  the  probate  court  may, 
at  aay  time  within  the  limitsof  the  statute,  compel  a  further  settlement,  by  the  process  indicated, 
/^;  but  upon  the  settlement  of  the  final  account  of  an  administrator,  it  is  not  the  duty  of  the 
probate  judge  to  provide  for  the  payment  of  claims  against  the  estate  which  no  creditor  is 
asserting.  Cox  v.  John,  .T2  O.  S.  X^%'l ;  nor  is  it  within  the  jtirisdiction  of  the  probate  court,  upon 
wch  final  settlement,  to  determine  the  state  of  accounts  between  the  administrator  and  the 
several  distributees  of  the  estate  to  whom  any  balance  found  in  his  hands  may  be  payable.  The 
court  can  only  order  distribution  of  such  balance  according  to  law,  leaving  the  state  of  accounts 
^'tween  the  parties  to  he  inquired  into  when  such  order  of  distribution  is  sought  to  be  enforced 
V  t^  several  distributees,     lb. 
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Account  rendered 
by  two  may  be  al- 
lowed upon  oath 
of  one. 
8.  A  €.  698. 
Time  allowed  to 
collect  assets  not 
to  dispense  with 
account. 

How  executor  or 
administrator 
ronipellcd  to  ren- 
•icr  an  account. 


With  what  execu- 
tor or  administra- 
tor shall  be 
charged. 


S.  A  C  698. 


Increase  or  de- 
crease of  e<itate 
not  to  affect 
executor  or  ad- 
ministrator 
8.  A  <;.  598. 
Executor  not  re- 
sponsible for  bad 
dcht.s. 

8.  A  €.  a9S. 

How  chargeable 
with  property 
consumed  by  him. 


&  A  €.  699. 

Vouchers  to  be 
produced  for  all 
debts  paid. 


8.  A  C.  699. 

What  items  may 
be  alloucd  with- 
out vouclicrs. 


8.  A  €.  699. 


The  court  may 
allow  for  a  tomb- 
stone. 


g.AK,lt&6. 


Sec.  6176,  When  any  account  is  rendered  by  twp  or  more  joint 
executors  or  administrators,  the  court  may,  in  its  discretion,  allow  the 
account  upon  the  oath  of  any  one  of  them.     [38  v.  146,  §  162.] 

Sec.  6177.  The  time  allowed  by  the  court  to  collect  the  assets  of 
the  estate,  shall  not  operate  as  an  allowance  of  further  time  to  file  the 
accounts  mentioned  in  the  preceding  sections.     [38  v.  146,  §  163."! 

Sec  6178.  If  any  executor  or  administrator  shall  fail  to  render  his 
accounts  as  hereinbefore  directed,  he  may  be  compelled  to  do  so,  as  in 
case  of  failing  to  file  an  inventory,  and  the  same  proceedings  may  be 
had  to  attach  and  remove  him  and  to  appoint  a  successor.  [Aprtl  11. 
1,884:  81  v.  138.1 

Sec.  6179.  Every  executor  or  administrator  shall  be  chargeable 
with  the  amount  of  the  sale-bill,  as  hereinbefore  provided,  and  also,  with 
all  goods,  chattels,  rights,  and  credits  of  the  deceased  which  shall  come 
to  his  hands,  and  which  are  by  law  to  be  administered,  although  they 
should  not  be  included  in  the  inventory  or  sale-bill ;  also,  with  all  the 
proceeds  of  real  estate,  sold  for  the  payment  of  debts  or  legacies,  and 
with  all  the  interest,  profit,  and  income  that  shall  in  any  way  come  to 
his  hands  from  the  personal  estate  of  the  deceased.   [38  v.  146,  §  167.] 

Sec.  6180,  No  profits  shall  be  made  by  executors  or  administra- 
tors, by  the  increase,  nor  shall  they  sustain  any  loss  by  the  decrease  or 
destruction,  without  their  fault,  of  any  part  of  the  estate.     [38  v.  146, 

§  168.] 

Sec.  6181.  No  executor  or  administrator  shall  be  accountable  for 
any  debts  inventoried  as  due  to  the  deceased,  if  it  shall  appear  to  the 
court  that  they  remain   uncoUected  without  his   fault.     [38  v.   146, 

§169.]    , 

Sec.  6182.  If  any  executor  or  administrator  shall  neglect  to  sell 
any  portion  of  the  personal  property  which  he  is  bound  by  law  to  sell, 
and  retains,  consumes,  or  disposes  of  the  same,  for  his  own  benefit,  he 
shall  be  charged  therewith  at  double  the  value  affixed  thereto  by  the 
appraisers.     [38  v.  146,  §  170.] 

Sec.  6183.  In  rendering  such  account,  every  'executor  or  admin- 
istrator shall  produce  vouchers  for  all  debts  and  legacies  paid,  and 
for  all  funeral  charges  and  just  and  necessary  expenses,  which  vouch- 
ers shall  be  filed  with  the  account,  and  they,  together  with  the  account, 
shall  be  deposited  and  remain  in  the  probate  court     [38  v.  146,  §  171.] 

Sec.  6184.  On  the  settlement  of  an  account  of  an  executor  or 
administrator,  he  may  be  allowed  any  item  of  expenditure,  not  exceed- 
ing ten  dollars,  for  which  no  voucher  is  produced,  if  such  item  be 
supported  by  his  own  oatl)  positively  to  the  fact  of  payment,  specify- 
ing when  and  to  whom  such  payment  was  made,  and  if  such  oath  be 
uncontradicted ;  but  such  allowance  shall  not,  in  the  whole,  exceed 
two  hundred  dollars,  for  payments  in  behalf  of  any  one  estate.     [38  v. 


146,  S  172] 
Six.  6185. 


The  court  may  also,  on  settlement,  allow,  as  a  credit 
to  the  executor  or  administrator,  any  just  and  reasonable  amount 
expended  by  him  for  a  tombstone  or  monument  for  the  deceased ; 
but  it  shall  not  be  incumbent  on  any  executor  or  administrator  to  pro- 
cure a  tombstone  or  monument.     [64  v.  35,  §1.] 


J  6178.  The  power  of  proceeding  aKain)>t  an  executor  or  administrator  by  citnlion  or  attach- 
ment is  a  necessary  incident  to  the  proper  exercise  of  the  jurisdiction  of  *he  probate  court, 
Phillifisw,  Sttitf,  5  O  S.  122;  but  such  proceeding  is  barred  by  such  lapse  of  time  as  would  be 
a  bar  to  an  action  on  the  administration  bond,     Jli. 

i  6179.  An  administrator  or  executor  is  not  chareeable  with  interest  on  mone]^  which  may  come 
into  his  hands  as  the  representative  of  a  deceased  person,  unless  he  employ  it  in  his  own  busi- 
ness, derive  some  benefit  from  the  farming  of  it  out,  or  delay  to  an  unreasonable  and  unneces- 
sary degree  in  making  the  settlement  of  hit  accounts  in  the  probate  court.  Cfioch  v.  Jrwin,  7 
O.  S.  22. 
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Sec.  6186.     The  court  may,  if  it  shall  deem  it  expedient  and  proper,  coun  m«y  refer 
refer  the  account  and  the  exceptions  thereto,  if  any,  to  a  special  com-  »'-'^»>'n' .">  spe<-i»i 
missioner,  appointed  by  the  court  for  that  purpose.     [38  v.  146,  §  173.]  &  aCoW. 

Sec.  6187.     When  an  account  is  settled  in  the  absence  of  any  per-  when  and  how 
son  adversely  interested,  and  without  actual  notice  to  him,  the  account  Jpj^ed'afiM  ««*- 
may  be  opened  on  his  filing  exceptions  to  the  account  at  any  time  tiement. 
within  eight  months  thereafter;  and  upon  every  settlement  of  an  ac- 
count by  an  executor  or  administrator,  all  his  former  accounts  may  be 
so  far  opened  as  to  correct  any  mistake  or  error  therein;  excepting 
that   any  matter   of  dispute   between   two  parties,    which  had   been 
previously  heard  and  determined  by   the  court,  shall,  not  be  again 
brought  into  question  by  either  of  the  same  parties  without  leave  of  the 
court.      If  upon  hearing  and  settlement  of  such  account,  a  balance  re- 
mains in  the  hands  of  the  executor  or  administrator  due  the  estate,  the 
court  may  in  its  discretion  order  distribution  to  be  made  by  such  ex- 
ecutor or  administrator  according  to  law.    \_Apnl  11,  1884:  81  v.  138.] 

Sec.  6188.     Executors  and  administrators  maybe  allowed  the  fol-  commissioMio 
lowing  commissions  upon  the  amount  of  the  personal  estate  collected  [>»  allowed  execo- 

o  ,   f       t         1  1      ..     1  ...     1  1  1  1    *o^  ^'"^  adminwtra- 

and  accounted  for  by  them,  and  of  the  proceeds  of  the  real  estate  sold  lor  for  coiiectioB. 
under  an  order  of  court  for  the  payment  of  debts,  or  under  directions 
of  the  will  which  shall  be  received  in   full  compensation  for  all  their 
ordinary  services;  that  is  to  say: 

For  the  first  thousand  dollars,  at  the  rate  of  six  j)er  centum ; 

For  all  above  that  sum,  and  not  exceeding  five  thousand  dollars,  at 
the  rate  of  four  per  centum;  and 

For  all  above  five  thousand  dollars,  at  the  rate  of  two  per  centum. 

And  in  all  cases,  such  further  allowance  shall  be  made  as  the  court  Further  allow, 
shall  consider  just  and  reasonable  for  actual  and  necessary  expenses,  ancci. 
and  for  any  extraordinary  services,  not  required  of  an  executor  or  ad- 
ministrator, in  the  common  course  of  his  duty :  provided,  however.  Effect  of  compen- 
that  when  |)rovision  shall  be  made  by  the  will  of  the  <ieceased,  for  com-  ^"'on  provided  by 
pensation  to  any  executor,  the  same  shall  be  deemed  a  full  satisfaction 
for  his  services,  in  lieu  of  his  aforesaid  commissions  or  his  share  thereof, 
unless  he  shall,  by  an  instrument  filed  in  the  court,  renounce  all  claim  "•*'"•»•''• 
to  such  compensation  given  by  the  will.     [38  v.  146,  |^  175.] 


{  8187.  The  settlement  of  an  account  of  an  executor  or  administrator,  by  the  probate  court. 
is  conclusive  as  against  parlies  with  actual  notice  of  the  settlement,  as  to  all  matters  set  out  and  Se«  Appendix* 
specified  therein,  and  as  to  such  matter  the  party  rendering  the  account  can  not  be  required  to 
account  a  second  time,  unless  the  same  be  impeached  for  fraud  or  manifest  error,  AicA/ee  y. 
Pj^///r/j^  25  O.  S.  3T(;  but  such  settlement  and  account  binds  no  rights  except  where  made  in 
conformity  to  law.  Bank  v.  tnrfifntrr,  7  ().  1  pt.  21  ;  and  on  exceptions  to  an  accotint,  where  it 
is  chargca  that  an  executor  or  .idminislrntor  has.failed  to  charge  himself  with  a  debt  of  his  own 
to  the  deceased,  the  court  may  hear  evidence,  and  determine  the  \alidity  of  the  claim,  Raab's 
Kstate,  16  O.  S,  27'(;  but  where  a  party  died,  leaving  a  widow  and  minor  unmarried  children  to 
whom  a  homestead  was  assigned  out  of  the  lands  of  which  the  intestate  died  seized,  and  all  the 
residue  of  the  property  was  disposed  of  by  the  personal  representative  of  ttie  decedent,  and  con- 
sumed for  the  payment  of  debts  against  the  estate,  leaving  a  balance  unpaid,  and  twenty  years 
thereafter  the  lands  embraced  in  the  homestead  were  sold. for  the  payment  of  the  residue  of  the 
del>ts,  the  personal  representative  must  account  according  to  law,  Taylcryi.  Thorny  211  <).  S.  .16y  : 
and  where  a  final  settlement  is  made  by  agreement  between  the  executors  and  the  heirs,  some 
of  whom  are  minors,  whose  names  are  also  signed  to  such  settlement,  the  minors  may,  on  reach- 
ing the  age  of  majority,  disafHrm  such  settlement,  and  compel  a  final  settlement  to  be  made  in  the 
proper  court.    Piatt  v.  Lcngwortht  27  O.  S.  lo9. 

Aad  see  also  Wattt  y.  Wattt,  38  O.  S.  480. 

\  6188,  Where  the  testator  directed  certain  legacies  to  be  paid  by  his  executors,  and  devised 
lands  charged  with  the  payment  of  the  legacies  and  the  costs  of  administering  tipon  Iiis  estate,  g««  AppMdU 
.so  far  as  funds  might  be  needed  by  the  executors  for  the  payment  of  the  same,  and  the  devisees 
paid  and  took  receipts  from  the  legatees  for  the  legacies,  and  afterward  tendered  the  amount  of 
the  costs  of  administration  to  the  executors.  less  the  per  cent,  on  the  legacies,  it  was  held, 
that  in  such  case  the  executors  are  not  entitled  to  a  per  cent,  on  the  legacies ;  but  whether, 
in  seeing  to  the  discharge  of  the  legacies  by  the  legatees,  the  executors  performed  any  extra- 
ordinary services  not  in  the  common  course  of  duty,  is  a  matter  for  the  consideration  of  the 
probate  court  on  settlement,  H'iUiamst.  Ililliama,  8  O.  S.  :i<K>;  and  the  payment  of  a  debt  of 
a  decedent,  by  the  conveyance  of  mortgaged  real  estate  in  satisfaction  of  the  same,  is  not  such 
a  disbursement  as  will  entitle  the  personal  representative  to  the  per  centage  designated  by  law, 
Piiitt  V.  Longivorth.  27  O.  S.  159;  but  a  court  will  refuse  to  interfere  to  disallow  such  a  charge 
after  long  acquiescence,  and  a  final  settlement  of  the  estate.     Ih. 
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EjKcntor  or  ad-  ^^^'^^  6189.  An  executOF  Of  administrator  who  has  paid  all  the 
ainistrator  may  dcbts  of  an  estate,  and  has  in  his  possession  notes,  bonds,  stocks, 
aMe«''iU*Wnd!'"°  claims,  Or  other  rights  in  action  belonging  to  the  estate,  may,  with 
the  approval  of  the  probate  court,  entered  on  its  journal  (and  with 
the  assent  and  agreement  of  the  persons  entitled  to  the  proceeds  of 
such  assets  as  distributees,  including  executors,  trustees,  and  guardians), 
distribute  and  pay  over  the  same,  in  kind,  to  those  of  such  distributees 
as  will  receive  the  same;  and  any  such  executor  or  administrator,  when 
the  debts  are  all  paid,  except  claims  in  suit  and  contested,  or  liabilities 
not  due  and  payable,  or  both,  may  provide  for  the  payment  of  such 
claims  and  liabilities,  by  setting  apart  to  the  satisfaction  of  the  probate 
court,  enough  of  the  assets  for  that  purpose,  and  having  done  so.  he 
may,  with  the  approval,  assent,  and  agreement,  aforesaid,  distribute 
and  pay  over  in  cash,  or  in  kind,  all  or  any  part  of  the  assets  in  his 
hands,  and  not  set  apart,  aforesaid,  to  such  of  said  distributees,  includ 
ing  e.vecutors,  trustees,  find  guardians,  as  may  be  willing  to  receive 
the  same.  Such  executors,  trustees,  and  guardians  shall  be  liable  to 
return  such  assets,  or  the  proceeds  thereof,  should  the  same  be  neces- 
sary to  pay  the  said  claims  or  liabilities ;  and  each  of  the  other  distrib- 
utees shall  give  an  indemnifying  bond  to  the  executor  or  administrator, 
to  the  satisfaction  of  the  probate  court  for  the  same  purpose.  .\  dis- 
tribution, in  kind,  in  either  case,  shall  have  the  same  force  and  effect 
as  the  distribution  of  the  proceeds  of  such  assets.  \  March  25,  1880  •. 
77  V.  77-1 
When  executor  or  Sec.  6190.  When  an  executor  or  administrator  has  paid  or  deliv- 
adniinistrator  has   .j^^j  gygj  ,q  {|,g  persons  entitled  thereto,  the  money  or  other  property 

paid  over  inonty      ...     ,  ,  r       .  ',..,.■'  i  ■  '^     , 

or  property  lo       in  his  hands  as  required  by  the  order  of  distribution,  or  otherwise,  he 
rherero.lTow'he     may  perpctuatc  the  evidence  of  such  payment  by  presenting  to  the 
may  obtain  final     court,  within  onc  year  after  such  order  was  made,  an  account  of  such 
""■  "*'■  payments,  or  the  delivery  over  of  such  property;  which  being  proved 

to  the  satisfaction  of  the  court,  and  verified  by  the  oath  of  the  party, 
shall  be  allowed  as  his  final  discharge,  and  ordered  by  the  court  to  be 
8.  A  c.  600.  recorded ;  and  such  discharge  shall  forever  exonerate  the  party  and  his 

sureties  from  all  liability  under  such  order,  unless  his  account  shall  be 
impeached  for  fraud  or  manifest  error.     [38  v.  146,  §  176.] 
Moneys  belonging      Sec.  6191.     If  any  sum  of  money  directed  by  a  decrce  or  ordcT  of 
c'lai'med.  to^h'e""'.  the  court  to  be  distributed  to  heirs,  next  of  kin,  or  legatees,  shall  re- 
Ttsted  and  how.     main  for  the  space  of  six  months  unclaimed,  the  executor  or  adminis- 
trator who  was  ordered  to  pay  over  the  same,  may,  by  order  of  the 


\ 


\  6190.  After  the  executor  has  made  his  final  settlemcTit,  he  may  or  may  not,  at  his  election, 
make  returns  to  the  court  of  the  distribution  of  the  balance  remaining  in  his  hands  at  such 
settlement.  If  he  does  return  his  vouchers  received  on  distribution,  and  haschem  passed  upon 
by  the  court,  the  only  eflTect  of  this  action  is  to  place  upon  record  the  receipts  in  the  hands  of 
the  executor  or  administrator,  and  make  them  final,  as  to  those  who  have  signed  them,  as  to  so 
much  of  their  distributive  share  as  the  vouchers  may  represent ;  and  although  the  receipts  may 
cover  the  whole  property,  those  who  are  entitled  to  a  dislnbuttve  share,  and  have  not  received 
it,  are  not  precluded  from  enforcing  their  claim,  Ntgley  v.  <7i»irf,  20  O.  310;  but  when  an  estate 
has  been  fully  settled,  and  all  the  moneys  in  the  hands  of  an  administrator  have  been  paid  over 
in  pursuance  of  an  order  of  distribution  of  court,  should  a  will  then  be  discovered  and  proved, 
the  executor  can  not  compel  the  former  administrator  to  account  for  the  money  or  property  by 
him  ireceived  and  paid  over,  Burkaha  v.  Emtrick,  IB  0.268'  and  when  one  of  twoor  more  exec- 
utors or  administrators  has  in  his  hands  the  balance  remaining  for  distribution,  an  action  may 
be  maintained  against  him  for  the  amount  in  his  hands,  without  joining  his  co-executor  or 
administrator,  N<gley  v.  Card,  stt/rtt ;  and,  in  an  action  by  distributees  for  the  distributive 
shares  against  the  administrator  or  exerutor  holding  a  balance  of  the  funds  of  the  estate  in  his 
hands  after  Anal  settlement,  he  need  not  be  named  as  executor  or  administrator  in  the  petition,  as 
this  can  show  only  the  nature  and  origin  of  the  liability  when  the  judgment  should  be  against 
him  individually,  and  not  against  the  assets  of  the  estate,  H-'aiiismitk  v,  Haldsmith,  2  O.  iri6; 
but  the  plaintifi^who  claim  as  heirs  must  prove  how  they  are  heirs,  Ih.;  and  the  distributees  can 
not  join  in  an  action  for  their  proper  shares  in  the  estate.  Iff.;  and  so,  where  a  married  woman 
dies,  domiciled  in  Ohio,  but  letters  of  administration  are  taken  out  in  Pennsylvania,  by  means  of 
which  possession  of  her  personal  estate  in  that  state  is  obtained,  and  her  administrator  there 
files  his  accounts  and  vouchers  in  the  proper  court,  and  the  children  and  heirs  of  the  deceased 
then  appear  and  file  exceptions,  a  suit  can  not  be  maintained  by  huch  children  and  heirs  of  the 
intestate,  for  the  distribution  of  the  money  so  held  by  the  administrator,  while  the  settlement 
account  and  the  exceptions  are  pending,  and  the  amountsubjecttodistribution is  undetermined. 
Adams  v.  Adamt^  7  O.  S.  S4. 
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comt,  invest  the  same  in  stocks,  or  loan  the  same  on  bond  or  n>ortgage, 
as  the  court  shall  direct,  to  accumulate  for  the  benefit  of  the  persons 
entitled  thereto,  and  such  investment  shall  be  made  in  the  name  of  the 
judge  of  the  court  for  the  time  being,  and  shall  be  subject  to  the  order 
of  the  judge  and  his  successors  in  office,  as  hereinafter  provided;  and 
the  person  making  such  investment  shall  file  in  the  court  a  memoran- 
dum thereof,  with  the  original  certificates,  or  other  evidence  of  title 
thereto,  which  shall  be  allowed  as  a  sufficient  voucher  for  such  pay- 
ment under  the  said  order  or  decree;  provided,  that  if  the  amount  can 
not  be  so  invested,  the  same,  under  the  order  of  the  court,  may  be 
turned  into  the  county  treasury  and  credited  to  the  general  fund,  and 
the  receipt  of  the  county  treasurer  taken  therefor  and  filed  as  a  suffi- 
cient voucher.     \April  \\,  1884:  81  v.  139.] 

Sec.  6192.     When  the  person  entitled  to  the  money  invested,  or  when  court  u> 
turned  into  the  treasury,  shall  satisfy  the  court  of  his  right  to  receive  c?s"  bir.^iiS°°' 
the  same,  the  court  shall  order  it  to  be  paid  over  and  transferred  to  •"""• 
him;  and  in  case  it  shall  have  been  turned  into  the  treasury,  he  shall 
receive  a  warrant  therefor,  from  the  auditor,  upon  the  certificate  of  the 
judge.     {April  i\,  1884:  81  v.  139.] 

Sec.  6193.     The  judge  with  whom  such  certificates  or  evidences  8.*c.coi. 
of  tide  are  deposited,  for  the  time  being,  and  each  succeeding  judge  for'^Mfc-iiceplnlr 
to  whom  they  shall  come,  and  his  sureties,  shall  be  responsible  for  their  oferidenc«s»r 
safe-keeping  and  application,  as  provided  in  the  two  preceding  sections  ^meyV.'  """* 
of  this  chapter.     [38  v.  146,  §  179.] 

Sec.  6194.     [Repealed March  ig,  1887:  84  v.  132,  136.]  %'n^u'^' "^ "*' 

Sec.  6195.  After  thirty  days  from  the  time  of  the  settlement  of  the  ho*  payment  ot 
account  of  an  executor,  administrator,  or  guardian  shall  have  been  °'^^'  °L^"t^^' 
made,  or  shall  hereafter  be  made,  by  the  probate  court,  and  an  order  of  s<.e  sup. 
distribution  made  thereon,  if  such  executor,  administrator,  or  guardian 
shall  neglect  or  refuse  to  pay  to  any  person  interested  in  said  order  of 
distribution  as  creditor,  legatee,  widow,  heir,  or  other  distributee,  or 
otherwise  when  demanded,  his  or  her  share  of  the  estate  or  property 
ordered  to  be  distributed  by  such  probate  court,  it  shall  be  lawful  for 
any  person  interested  as  aforesaid  to  file  a  petition  in  the  probate  court 
against  the  executor,  administrator,  or  guardian,  making  such  settle- 
ment of  his  or  her  account  as  aforesaid,  briefly  setting  forth  in  the 
petition  the  amount  and  nature  of  the  claim  of  the  party  filing  such 
petition,  whereupon  the  probate  judge  shall  forthwith  issue  a  citation 
against  such  executor,  administrator,  or  guardian,  setting  forth  the  filing 
<rfthe  petition,  the  amount  claimed  by  the  petitioner,  and  commanding 
such  executor,  administrator,  or  guardian  to  appear  before  said  probate 
court  on  the  return  day  thereof  to  answer  said  petition,  and  show  cause, 
if  any,  why  judgment  should  not  be  rendered  md  execution  awarded 
against  him  or  her  for  the  amount  claimed  by  such  petitioner,  and 
found  to  be  due  upon  such  settlement  and  order  of  distribution,  which 
citation  shall  be  made  returnable  not  less  than  twenty  nor  more  than 
forty  days  from  the  date  thereof,  which  shall  be  served  and  returned 
by  the  sheriff  or  other  proper  officer,  as  in  the  case  of  a  summons,  and 
may  issue  to  any  county  in  the  state.     [Afarch  22,  1881 :  78  v.  76.] 

Sec.  6196.     But  if  such  executor  or  administrator  shall  reside  out  ]f  defendant  non. 
of  this  state,  the  court  being  satisfied   of  that   fact,  either  before  or  rcsidem.  how 
»fter  the  return  of  the  citation,  may  order  such  non-resident  to   be  """^"^ 


\  'naV    The  provisions  of   this  fteclion  arc  not   intended  to    Hupersede   or  conflict  with  the    o^^  Aniieadlx 
titicdics  piovided    in    sections  (i2l0-ll-r2,   but   to   secure  a  cumul;>tivc  and  more    expeditious  *FPe         • 

renedy  a^^insi  derelict  executors  and  administrator:*.     Davison  v.  Davison,  25  O.  S.  4'13. 

ti  «19J-M.     See  Bovdh  v.  Btvnn,-Si  U.  S.  4116.     And  see  \  G£02. 
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6197-6199. 


8.  A  C.  0M. 


H  earing  and  j  udg* 

BCOt. 


Execution. 

8.  A  €.  020. 

l^ien. 


Probate  court  may 
bring  in  all  neces- 
sary parlies,  and 
determine  all 
questions. 


8.  *  C.  6X0. 


Probate  court 
shall,  on  motion 
of  either  party, 
send  the  case' to 
the  common  pleas. 
See  Sup. 


S.  A  C  Ctl. 


brought  int*  court,  by  publication  in  some  newspaper  of  the  county  in 
which  the  petition  is  filed,  for  six  consecutive  weeks  before  the  time 
fixed  for  the  hearing  of  said  cause ;  or  in  case  no  newspaper  be  pub- 
lished in  the  county,  then  to  be  published  in  some  newspaper  having  a 
general  circulation  in  said  county.     [54  v.  202,  §  2.] 

Sec.  6197.  On  the  return  of  the  citation  served,  or  the  service  of 
notice  by  publication,  as  aforesaid,  the  cause  shall  be  considered  ready 
for  hearing,  unless  for  good  cause  shown  by  either  party  the  same 
shall  be  continued  for  trial  and  judgment,  as  in  other  cases  of  contin- 
uance, and  if  no  good  cause  be  shown,  in  defense  of  the  claim  of  the 
plaintiff  in  such  petition,  it  shall  be  lawful  for  such  probate  court  to 
render  judgment  in  favor  of  such  plaintiff,  against  such  executor  or 
administrator,  for  the  amount  found  to  be  due  to  the  petitioner,  and 
remaining  unpaid,  upon  the  settlement  and  order  of  distribution,  as 
aforesaid,  with  the  interest  and  costs  of  suit,  and  to  award  execution 
thereon,  as  in  other  cases  of  judgments,  which  execution  shall  l>e 
served  and  returned,  by  the  sheriff  or  other  proper  officer,  in  all  respects 
as  executions  issued  from  the  court  of  common  pleas,  and  all  judgments 
rendered  under  this  section  shall  have  like  liens  upon  the  real  estate  of 
the  parties  as  judgments  rendered  in  the  common  pleas,  and  governed 
in  all  respects  by  the  same  rules.     [54  v.  202,  S  3-] 

Sec.  6198.  If  the  amount  coming  to  any  heir,  legatee,  widow,  or 
other  distributee,  under  such  order  of  distribution,  shall  be  uncertain, 
or  in  dispute,  depending  upon  the  construction  of  any  devise,  l>equest. 
conveyance,  contract,  or  advancement,  or  upon  any  other  question, 
the  probate  judge  may  hear  and  determine  all  such  tjuestions  necessary 
to  ascertain  and  fix  the  amount  due  the  plaintiff  in  such  petition,  and, 
if  necessary,  to  hear  and  determine,  and  settle  the  rights  and  claims  of 
all  the  parties  interested,  as  aforesaid,  in  such  order  of  distribution, 
and  for  that  purpose  the  probate  court  is  hereby  authorized  to  cause  all 
the  heirs,  legatees,  or  other  distributees,  parties  in  interest,  to  be 
made  parties  to  said  petition,  when  the  same  is  necessary,  by  amended 
or  supplemental  petition,  and  service  of  notice,  as  is  provided  in  the 
preceding  section  of  this  chapter,  and  in  such  case  to  render  judgment 
and  award  execution  against  such  executor  or  administrator  in  favor 
of  the  parties,  respectively,  for  the  amounts,  respectively,  found  due 
tliem,  with  tlie  interest  and  costs,  unless  the  f  ourt  should  be  of  opinion 
the  costs  should  be  paid  out  of  the  estate  ordered  to  be  distributed, 
or  by  the  parties,  in  which  case  such  order  shall  be  made  respecting 
the  costs  as  shall  seem  equitable.     [54  v.  202,  §  4.] 

Sec.  6199.  In  all  cases  under  the  sections  of  this  chapter  relating 
to  the  enforcement  of  an  order  of  distribution,  the  probate  court  before 
which  any  proceeding  shall  be'  pending  shall,  on  motion  of  any  of  the 
parties  to  said  proceeding,  cause  the  same  to  be  reserved  and  sent  to 
the  court  of  common  pleas  of  that  county  for  trial  and  judgment  and 
execution,  and  in  case  of  such  reservation  it  shall  be  the  duty  of  the 
probate  judge  forthwith  to  make  out  a  transcript  of  his  proceedings  in 
the  cause,  so  far  as  he  has  progressed  in  the  same,  which,  together 
with  the  petition,  and  all  other  papers  in  the  cause,  shall  be  forthwith 
filed  with  the  clerk  of  the  court  of  common  pleas  of  the  county  in 
which  the  cause  is  commenced,  and  said  cause  shall  thereafter  be  car- 
ried on  to  final  judgment  and  execution  in  said  court  of  common  pleas, 
in  all  respects  as  though  the  same  had  been  originally  commenced 
there,  as  a  civil  action.     [54  v.  202,  §  5.] 

'ii  GHKMV.M1.     See  Botven  v.  Bowcn,  ■»  O.  S.  42(i. 


Digitized  by 


Google 


1533 

§§  6200-6203.         EXECUTORS  AND  ADMINISTRATORS.         Tit.  II,  Ch.  2. 


ej-i  to 
rrcitt 
ictioii  to  en- 


Sec.  6200.     The  court  of  common  pleas  shall  have  concurrent  common  pi. 
original  jurisdiction  with  the  probate  court,  in  all  cases  provided  for  have  concu. 
in  the  four  sections  preceding  the  next  above,  and  any  creditor,  legatee,  fo7c'e  or" °r'Vf"<«^ 
widow,  or  other  distributee,  as  aforesaid,  may  bring  a  civil  action  in  the  'rituiion. 
court  of  common  pleas  of  the  proper  county,  against  such  executor  or    '*   "'*' 
administrator,  for  his  or  her  share  of  the  estate,  upon  such  settlement 
and  order  of  distribution,  in  the  same  manner  as  other  civil  actions, 
and  proceed  therein  to  final  judgment  and  execution,  and  be  governed 
in  all  respects  as  upon  other  civil  actions,  and  to  cause  all  persons  inter- 
ested in  said  cause,  as  heirs,  legatees,  distributees,  or  otherwise,  to  be 
made  parties  to  any  action  aforesaid,  if  it  shall  be  deemed  necessary, 
in  order  to  a  full  and  complete  settlement  and  adjustment  of  the  rights 
of  the  parties,  in  the  same  manner  as  other  civil  actions,  with  full  power  •*•*<'•  **'• 
and  authority  to  settle  and  determine  the  rights  of  the  parties,  and  ren- 
der Judgment  and  award  execution  thereon  as  in  other  cases.     [54  v. 
202,  §  6.] 

Sec.  6201.     The  sureties  of  every  such  executor  or  administrator  sureties  may  be 
shall  moreover  be  liable  upon  the  official  bond  of  the  executor  or  ""jie  p»rti«s  10 
administrator  against  whom  any  judgment  may  be  rendered  under  the  '"  *"""" 
provisions   of  the  preceding  sections,  either  in  the  probate   court  or 
court  of  common  pleas;  and  such  sureties  may  be  made  parties  to  any 
such  judgment  by  petition  or  action  to  be  commenced  and  prosecuted 
in  the  same  manner  as  is  above  provided  for  the  commencement  and 
prosecuting  cause*  against  executors  or  administrators,  to  final  judg-  , 
ment  and  execution :  provided,  that  in  all  cases  in  which  service  of 
process  shall  have  been  made  upon  such  executors  or  administrators,  But  if  service  be 
by  publication,  as  above  provided,  the  surety  shall  be  i)ermitted  to  make  fi^ej^miy  defe"nd. 
the  same  defense  as  the  executor  or  administrator  could  have  made. 

[54  V.  202,  §  7.]  '••"■•'«"• 

Sec.  6202.     Any  executor,  administrator,  guardian,  or  other  trustee,  Action  in  com- 
m^y  maintain  a  civil  action  in  the  court  of  common   pleas  against  the  """'  P'f»* '° 

"^,  _  I'M  1  ■  ,••,-■  determine  ques- 

credltors^ legatees,  distributees,  or  other  parties,  asking  the  direction  or  ii..n>  <.f  a.imin- 
judgment  of  the  court  in  any  matter  respecting  the  trust,  estate,  or  ';■"«'"'"• 
property  to  be  administered,  and  the  rights  of  the  parties  in  interest,  in    '''' '  """■ 
the  same  manner,  and  as  fully  as  was  formerly  entertained  in  courts 
of  chancery ;  and  in  case  any  executor,  administrator,  guardian,  or  other 
trustee,  after  being  requested  in  writing  by  any  creditor,  legatee,  dis- 
tributee, or  other  party  in  interest,  to  bring  such  action,  fail  for  thirty 
days  so  to  do,  the  creditor,  legatee,  distributee,  or  other  party  making  8.  *  c.  621. 
such  request,  may  institute  the  same.    [54  v.  202,  §8;  76  v.  113^  §  211.] 

Sec.  6203.     Appeals  shall  be  allowed  from  any  final  order,  judg-  Appeals  from  «n»i 
ment,  or  decree  of  the  probate  court  to  the  common  pleas  court,  by  get'sup**" 
any  person  against  whom  any  such  order,  judgment,  or  decree  may  be 
made,  or  who  may  be  affected  thereby,  in  the  same  manner  as  is  pro- 
vided for  appeals  from  the  probate  court  to  the  common  pleas  court  in  ■*'  ^'  *'**■  **"• 
other  cases;  appeals  shall  also  be  allowed  from  any  order  or  judgment 
of  the  common  pleas  court  in  like  manner,  to  the  circuit  court,  in  pro- 
ceedings under  the  sections  herein  relating  to  the  enforcement  of  or- 
ders of  distribution,  by  any  person  against  whom  any  such  judgment 
or  order  may  be  rendered,  or  who  may  be  affected  thereby,  to  the  8e«  Appendix, 
same  extent  and  in  the  same  manner,  as  is  provided  for  appeals  from 
the  common  pleas  court  in  other  cases;  and  bills  of  exceptions  may  be  Kiisofexcep- 
taken  and  allowed  upon  any  decision  of  the  probate  court,  common  "°"'- 

Eleas  court,  or  circuit  court,  in  such  proceedings  as  in  other  cases. 
iprilx,  1886:  83  V.  62.] 

"y<n<»     <;.«  Ralhfti  y.  UaucJk,  a,  O.  S.  .jOJ ;  U^win  v.  il<iwtn,  :«i  O.  S.  AHi.  S««  APP«»4I*« 
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^§  6204-6209. 


How  &ur«tie»af 
executor  or  ad- 
ministrator may 
be  released. 


8««  Appendix. 


8.  A  S.  808. 


When  new  bond 
may  be  required. 


Liability  of  prior 
sureties. 


8.  AC.  006. 

If  bond  not  given, 
may  be  removed 
from  trust. 

8. «  €.  COS. 


When  executor  or 
administrator  to 

give  bond  of  in- 
emnity  to  surety. 


8.AC.4 


When  unfaithful 
administration 
shall  be  presumed. 


K.  «  (-.  «IOt. 


THl?   ADMINISTRATION    BOND :    SURETIES   IN  :  SUITS  ON  :    AND  OTHER  MAT- 
TERS RELATING   TO  THE  SAME. 

Sec.  6204.  Any  surety  of  an  executor  or  administrator,  or  the 
executor  or  administrator  of  any  such  surety,  may,  at  any  time,  make 
application  to  the  proper  probate  court  to  be  released  from  the  bond 
of  such  executor  or  administrator,  by  filing  his  written  request  there- 
for with  the  judge  of  said  court,  and  giving  at  least  five  days'  notice, 
in  writing,  to  such  executor  or  administrator  ;  and  if  such  court  upon 
the  hearing  is  of  opinion  there  is  good  reason  therefor,  the  court  shall 
release  such  surety,  and  the  death  of  a  surety  shall  always  be  deemed 
good  cause;  and  if  such  executor  or  administrator  fall  to  give  new 
bond,  as  by  such  court  directed,  he  shall  be  removed,  and  his  letters 
superseded;  but  such  original  surety  shall  not  be  released  until  such 
executor  or  administrator  so  gives  bond,  and  such  original  sureties  shall 
be  liable  only  for  the  acts  of  such  executor  or  administrator  from  the 
time  of  the  execution  of  the  original  bond  to  the  filing  of  the  second 
bond;  and  the  costs  of  such  proceeding  shall  be  paid  by  the  surety 
applying  to  be  released,  unless  it  shall  appear  to  the  court  that  the 
administrator  or  executor  is  insolvent,  incompetent,  or  is  wasting  the 
assets  of  the  estate.     [58  v.  46,  §1.] 

Sec.  6205.     Whenever  the  sureties  in  any  bond  of  an  executor  or 
administrator  shall  be  insufficient,  the  court  on  the  petition  of  any  per- 
son interested,  and  after  notit  e  to  the  principal  in  the  bond,  may  require 
'a  new  bond  to  be  given,  with  two  or  more  sufficient  sureties.     [•?&  v. 
146.  §  196.] 

Sec.  6206.  When  a  new  bond  shall  be  required  as  above  provided, 
the  sureties  in  the  prior  bond  shall,  nevertheless,  be  liable  for  all  breaches 
of  the  condition,  committed  before  the  new  bond  shall  be  approved  by 
the  court     [38  v.  146,  8  ip^-] 

Sec.  6207.  If,  in  the  cases  specified  in  the  two  preceding  sec- 
tions, the  principal  shall  not  give  such  new  bond,  within  such  time  as 
shall  be  ordered  by  the  court,  he  shall  be  removed  from  his  trust,  and 
some  other  person  may  be  appointed  in  his  stead,  as  the  circumstances 
of  the  case  may  require.     [38  v.  146,  §  199.] 

Sec.  6208.  If  ai»y  executor  or  administrator  shall  waste,  or  unfaithr 
fully  administer  the  estate,  the  court  granting  the  letters  may,  if  it  thinks 
fit,  on  the  application  of  any  surety  in  the  administration  bond,  order 
such  executor  or  administrator  to  render  an  account,  and  to  execute  to 
such  surety  a  bond  of  indemnity,  with  surely  or  sureties  approved  by 
the  court ;  and  upon  neglect  or  refusal  to  execute  such  bond  of  indem- 
nity within  the  time  ordered  by  the  court,  it  may  remove  him,  and  re- 
voke his  letters  testamentary,  or  letters  of  administration,  and  appoint 
another  administrator  in  his  place.     [38  v.  146,  §  zoo.] 

Sec.  6209.  If  an  executor  or  administrator  shall  unreasonably 
delay  to  raise  money,  by  collecting  the  debts  and  effects  of  the  deceased, 
or  by  selling  the  real  estate,  if  necessary,  and  if  he  can  obtain  an  order 
therefor,  or  shall  neglect  to  pay  what  he  has  in  his  hands;  and  if,  in 
consequence  of  such  delay  or  neglect,  the  estate  of  the  deceased  shall 
be  taken  in  execution  by  any  of  his  creditors,  it  shall  be  deemed  un- 
faithful administration  in  such  executor  or  administrator,  and  he  shall 
be  liable  on  his  administration  bond  for  all  damages  occasioned  theieby. 
[38  V.  146,  §  i8i.) 
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Sec.  6210.     After  a  creditor  is  entitled  by  law  to  the  payment  of  when  creditor 
his  debt,  from  the  executory  or  administrators,  and  the  amount  of  the  ""^x  *"*=  ?"  ^^ 
claim  has  either  been  admitted  to  be  just  or  allowed  by  them,  or  has  '"'""*'"*"°"  °" 
been  ascertained  by  judgment  or  award  against  them,  or  by  an  order  Sfe  g  eios. 
of  distribution,  the  bond  given  by  them  for  the  discharge  of  their  trust, 
may  be  put  in  suit  by  such  creditor,  if  the  executors  or  administrators 
shall  neglect,  upon  demand  made  by  such  creditor,  to  pay  such  claim.  ^  *  ^*  ^*" 
[38  V.  146,  S  182.] 

Sec  6211.     Such  suit  may  also  be  brought  by  a  legatee,  after  he  when  le^.tee  or 
shall  be  entitled  to  the  payment  of  his  legacy,  and  by  the  widow,  or  f^^^^H^^ 
other  distributee,  to  recover  his  or  her  share  of  the  personal  estate,  shb  i  eioe. 
after  an  order  of  the  court,  ascertaining  the  amount  due  to  him  or  her, 
if  the  executor  or  administrator  shall  neglect  to  pay  the  same  when  ^*<^-***- 
demanded.     [38  v.  146,  §  183.] 

\  eao      Wneic  -A  toiaior,  at  the  time  of  his  4eath»   held  bonds  in  p«rsonnt  trust  for  the  sole  .  -. 

benefit  <A  others,  and  was  In  no  default  as  to  the  duties  of  his  trust,  and  the  bonds  afterwards  '*•"  Apfe»«E» 
passed  into  the  hands  of  an*  were  collected  by  his  executor,  with  the  knowledge  and  apparent 
acqaicMrcncc  of  the  bencficiiariCS,  and  the  proceeds  were  not  paid  to  the  parties  entitled  thereto 
sodcr  the  trast,  it  was  held,  that  the  trust  funds  were  not  assets  of  the  estate  of  the  testator, 
and  therefore  an  action  cnuld  not  be  maintained  by  one  of  the  beneficiaries  against  the  sureties 
«a  the  executor's  bond  for  the  misappropriation  of  the  trust  funds  so  collected.  Quinhr  v. 
iy*iJur,  U  O.  S.  193. 

i)  £210,  G2II,  and  6312.  The  only  cases  in  which  a  creditor  is  permitted  to  prosecute  the  bond 
of  an  cxccntor  or  administrator  arise  under  the  provisioas  of  sections  lh2  and  184  of  the  Admio' 
isiniors*  act  nl  18  iU.  which  .tre  sections  6210  and  6212  hereof,  section  18S  (6211)  furnishing 
the  same  remedy,  na  the  name  terms,  to  anv  Icrgatce,  widow,  or  other  distributee.  The  wight  to 
Wing  an  action  conferred  by  the  first  two  orthe  sections  named  is  absolute, \without  leave  of 
oo«rt ;  the  recovery  is  had  and  execution  is  awarded  for  the  sole  benefit  of  the  party  ioMkuting 
the  action  ;  but  the  party  invoking  the  remedy-  must  allege  and  prove  his  right  to  a  sum  deter- 
amteand  certain,  liquiaalcd  by  allowance,  judgment,  or  award.  If  the  estate  is  insolvent, 
there  nose  be  an  order  of  distribution,  asceriaining  the  exact  sum  to  which  the  claimant  is 
entitled,  Kefore  such  action  can  be  maintained.  But  in  addition  to  the  proof  of  liquidation  or 
Mcertainment.  it  must  also  be  shown  thai  there  has  been  a  demand  of  payment ;  and  this  demand 
must  be  made  after  the  creditor  "  is  by  law  entitled  to  the  payment  of  bis  debt,"  according  lo 
riw  ordCT  prescribed  in  section  fi090«7i/m.  State  v.  Cutting,  2  O.  S.  I  ;  Dawson  v.  Dawson,  25 
O.  S.  2«;  Oangias  v.  /3to^,  2S  O.  S.  175. 

The  three  sections  named  provide  a  remedy  for  ri'ety  C9&t,  the  first  two  providing  remedies 
•itlKMit  leave  of  court,  but  for  the  sole  benefit  of  the  party  resorting  to  them,  while  tne  rcmcdv 
p«ti«ided  by  the  latter  of  the  three  sections  can  be  resorted  lo  only  after  leave  of  court  n  had, 
and  an  action  under  its  provisions  is  for  the  benefit  of  all  parties  interested  in  the  estate,  and  for 
any  breach  other  than  tliose  named  in  the  two  preceding  sections;  therefore,  when  snch  \etff9 
has  been  granted,  and  any  breach  writhin  the  scope  of  the  section  is  assigned,  a  csa€  is  maMU. 
aad  the  court  will  not  >av  that  an  action  should  not  be  maintained,  State  v.  Cutting,  su/ra  ;  but 
It  is  not  a  fair  construction  of  ths  law  to  hold  that  a  mere  breach  of  an  executor's  or  admlitsstra- 
tor's  bond  makes  him  and  his  sureties  lialile  to  its  penaltic*^  for  all  the  debts  of  the  estate,  irre- 
ipective  of  how  much  they  may  exceed  the  amount  of  property  in  his  hands.  It  is,  therefore, 
««ly  when  an  executor  or  administrator  has  received  assets  applicable  to  the  liquidation  of  the 
cbun,  »hich.  on  demand,  he  refuses  to  ;ipply.  that  a  case  can  dc  made  under  secuon  62IU.  M. 

Scaion  6KW  exempting  executor*  and  administrators  from  the  suit  of  creditors  for  eighteen 
vonths  from  ihe   date    of  thr  bond.  <>r    the    further    time    allowed    by  the    court,  has,  m    the  ^ 

htter  ease,  no  application  to  suits  bpjiiKht  upon  th-  administration  bond;  lor,  where  the 
debt  of  a  creditor  na»  been  allowed,  and  the  ("rr^ouid  r? oresenUtive  has  funds  in  his  hands 
Ufi^able  to  its  payment,  if  the  estate  is  solvent  the  creditor  is  entitled  to  its  payment  within 
toe  eighteen  months  from  the  date  of  the  administration  bond,  and  after  that  time  upon  demand 
Blade,  if  i^yment  is  not  made,  he  m;ry  bring  suit  upon  the  bond  and  recover,  notwithstanding 
farther  time  is  given  to  collect  the  other  assetsof  the  estate,  Grtery-  State,  20.  S.  574;  and  such 
order  {^ranting  further  time,  although  conclusive  of  the  fact  that  it  is  allowed,  is  no  evidence 
anintt  a  creditor  that  money  previously  received  has  been  disbursed  by  the  administrator, 
/}. .'  but  a  legatee  or  distributee  can  not  maintain  such  action  on  the  bond  of  an  executor  or 
adiaioisiraior,  for  the  payment  of  his  legacy  or  distributive  share,  under  section  6311,  within 
the  four  years  allowed  creditors  to  file  their  claims,  without  an  order  of  court  requiring  ituch 
payment,  Dawson  v.  Dawson,  25  O.  S.  413;  yet,  when  the  decree  of  a  proper  court  has  bee» 
reodered  upon  a  petition  of  the  executor  against  the  legatees,  directing  an  executor  to  pay  to 
residuary  lei^atees.  the  balance  found  to  be  due  to  the  estate,  and  the  probate  court  has  directed 
ibeaoKwnt  found  due  to  be  paid  to  such  legatees,  no  other  or  further  order  of  the  latter  court 
It  required  to  enable  the  Iqgotecs  to  bring  suit  upon  the  bond.  Gandol/o  v.  Walker,  1&  O. 
S.  »l  ... 

Iaa«  action  oo  an  executor's  or  administrator's  bond,  as  against  a  demurrer  to  the  petition,  il 
ii?sufficie«l  alUgabofi  of  breach  to  set  forth  the  condition  of  the  bond  alleged  to  have  bees 
hroke«,  and  to  aver  the  no»- performance  of  a  condition,  altboagh  the  petition  might  be  open  to 
» to  HMke  nior«  definite  and  certain,  Guiridge  v.  Vmnattm,  21  O.  S.  366 ;  and  where  the 

1  alleged  in  the  bond  of  an  executor  or  administrator  consist  in  hb  failing  to  return  an 

.^ory,  and  o^*  bis  wasting  and  converting  the  asseu  of  the  estate  to  his  own  tise^  in  such 

;  ihe  action  should  be  brought  for  the  benefit  of  the  estate,  and  not  for  the  beitefit  of  any 

particular  creditor,  legatee,  or  distributee,  Dawson  v.  Dawson^  2d  O.  S.  443;  but  in  such  action, 
as«g»ing.as  a  sole  breach  of  the  bond  unfaithful  administration  in  this,  that  the  adininistrator 
has  neglected  and  faiicd.on  demand  for  payment  of  a  claim,  to  bring  lands  belonging  to  the 
estate  of  the  decedent  into  market  to  raise  money  to  pay  the  plaintiflTs  claim  against  the  esute, 
M  is  a  valid  and  sufficient  defense  that  the  plaintins  have  in  their  posses&ion.  as  surviving  part- 
oers  of  the  decedent,  assets  of  the  late  firm  sufficient  in  amount  le  liquidate  their  claim.  Lverett  < 
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S§  6212-6215. 


When  court  may 
authorize  suit  tn 
be  brought. 


8.  *  C.  602. 


Defense.  cost«, 
etc. J  in  suit  on  atl 
ministration  bond 
for  not  filing  at  - 
<ouot. 


i.  A  C.  013. 


When  succeeding 
administrator  or 
co.executor  or  co 
administrator  may 
sue  on  bond. 
Rre  Appeadlx. 

8.  *  C.  619. 


In  what  courts 
and  how  bond 
may  be  sued. 


8.  *  C.  602. 
8.  *  C.  603. 
8.  A  C.  604. 


Parties  and  judg- 
ments. 


Sec.  6212.  VVhen  it  shall  appear  to  the  probate  court,  on  the  repre- 
sentation of  any  person  interested  in  the  estate  of  any  deceased  testa- 
tor or  intestate,  that  the  executor  or  administrator  has  failed  to  per- 
form his  duty,  in  any  other  particular  than  those  above  specified  in  the 
two  preceding  sections,  the  court  may  authorize  any  creditor,  next  of  kin, 
legatee,  or  other  ])erson  aggrieved  by  such  maladministration,  to  bring 
a  suit  on  the  bond.     [38  v.  146,  §  184.] 

Sec.  6213  In  ail  actions  on  any  bond  of  an  administrator  or 
executor,  for  a  breach  thereof,  by  not  filing  his  final  account  at  the  time 
required  by  law,  or  by  order  of  the  court,  the  defendant  may  aver  and 
give  in  evidence  any  facts  tending  to  show  that  the  said  breach  did  not 
occur  by  reason  of  neglect  or  unreasonable  delay  of  the  administrator 
or  executor  to  settle  the  estate  or  file  said  account;  and  if  the  defend- 
ant shall  make  good  his  defense,  he  shall  recover  of  the  plaintiff  his 
costs;  and  in  no  case  brought  for  such  breach  shall  the  plaintiff  recover 
more  costs  than  damages.     [44  v.  76,  §  i.] 

Sec.  6214.  In  all  cases  when  the  pow^s  of  art  executor  or  admin- 
istrator cease  by  death,  removal,  resignation,  or  in  any  other  manner, 
or  shall  have  heretofore  so  ceased,  any  succeeding  administrator,  or 
co-executor,  or  co-administrator,  may  maintain  an  action  on  the  bond 
of  such  executor  or  administrator  whose  powers  have  ceased,  against 
any  of  the  obligors  thereof,  or  their  legal  representatives,  for  any  breach 
of  the  conditions  of  the  bond.     [52  v.  31,  §  i.] 

Sec.  6215.  An  action  on  the  bond  may  be  brought  in  the  court  of 
common  pleas  or  superior  court  of  the  county  in  which  it  was  given, 
for  (he  particular  relief  only  to  which  the  plaintiff  is  entitled,  or  it  may 
be  framed,  either  in  the  petition  or  in  any  cross-petition  filed  in  the 
case,  with  a  view  to  a  settlement  of  all  matters  for  which  the  principal 
in  the  bond  is  accountable,  and  any  heirs,  devisees,  legatees,  widow,  or 
next  of  kin,  or  others,  who  may  be  liable  on  account  of  assets  having 
come  into  their  hands,  or  who  may  otherwise  be  proper  or  necessary 
parties,  may  be  made  defendants;  and  when  the  action  is  framed  for 
that  purpose  and  the  necessary  parties  are  before  the  court,  the  court 
may  adjust  and  settle  the  estate  in  whole  or  in  part,  rendering  all  judg- 
ments required,  and  may  award  costs  as  may  be  deemed  proper.  (^8  v. 
146,  §§  185,  i86,  187,  188,  189,  190,  191,  192,  193,  194.1 

V.  Waymirt^  30  O.  S.  }f08;  and  all  suits  on  the  official  bonds  of  e.i(ccut»r^  or  administrators  must 
be  governed  by  the  law  in  force  at  the  time  the  bdnd  was  given.  Treasurtr  Guernsey  C#.  v. 
/.eminefon.  7  O.  1  pi.  266;  McGovney  v.  Sta{e,  20  O.  911. 

See  also  the  following  cases  for  decisions  on  former  laws  on  the  subjects  embraced  within  these 
ilircf  sections;  Stewnrt  \.  Treasurer  Chant^ai£it  C0.,  \0.  9^ \  Treasurer  Motttjrfimtry  Ca.'w. 
Kemp,  5  O.  '^40 ;  Treasurer  Pickaway  Co.  v.  /A»//,  3  O.  225 ;  Treasurer  Franklin  Co.  v.  McEl- 
vain^  5  O.  200  ;  State  v.  Humphreys,  7  O.  1  pt.  223  ;  and  State  v.  Cowles.  ft  O.  S.  K7. 

^  6215.  It  is  not  necessary  ta  first  obtain  leave  of  court  before  an  administrator  de  bonis  mom 
is  authorized  to  bring  an  aciion  upon  the  bond  of  an  executor  or  administrator,  C^jfiW*^/ v. 
KflKrt//rt,  27  O.  S.  366;  and  the  ndminislrator  de  bonis  non  mav  maintain  such  action,  without 
having  the  amount  dnc  to  the  estate  which  he  represents  from  the  decea^^ed  representative  first 
ascertained,  from  the  finding  or  judgment  of  a  court,  before  bringing  the  action,  Douglas  v. 
Day,  2H  O.  S.  175;  for  it  is  only  when  such  action  is  brought  by  a  creditor,  legatee,  widow,  or 
other  distributee,  that  the  plaintiff  is  required  to  allege  and  prove  his  right  to  a  sum  liquidated 
by  allowance,  judgment  order,  or  award,  /b.;  but  such  administrator  can  maintain  an  action  on 
the  bond  of  a  former  administrator  for  the  assets  of  the  estate  which  have  come  into  his  hands 
and  have  not  been  accounted  for,  ^Ttfwii^r  v.  5/rt/<-,  18  O.  226;  and  a  judjgmcnt  against  a  for- 
mer administrator,  on  such  claim,  is  evidence  against  him  and  his  sureties,  in  an  action  on  his 
administration  bond,  and  can  only  be  impeached  by  the  sureties  by  proof  of  fraud  or  mistake; 
and  a  gencreal  allegation,  in  a  petition  on  an  administrator's  bond,  that  he  did  not  seule  the 
estate  within  the  time  required  by  law,  and  refuses  to  make  settlement,  is  good.     It, 

The  provision  in  section  185  of  the  administrators'  act  of  1840,  which  required  the  bond  Co 
be  suea  in  the  court  in  which  it  was  filed,  had  reference  to  the  court  of  common  ^eas,  and 
the  subsequent  creation  of  the  probate  court,  and  the  investing  it  with  probate  jurisdiction, 
did  not  transfer  the  authority  to  entertain  such  suits  from  the  common  pleas  to  the  probate 
court.  The  change  in  the  law  to  conform  to  this  decision  gives  this  holding  full  force  and 
effect  upon  the  same  as  it  now  is.     Dawson  v.  Dawson,  25  O.  S.  443. 

Section  6195  does  not  supersede  the  provisions  of  sections  6210-11-12,  but  provides  a  cumu- 
lative and  more  summary  remedy  for  the  enforcement  of  claims  against  executors  and  admin- 
istrators, although  it  does  not  interfere  with  the  bringing  of  actions  on  their  bonds,     /b. 

An  action  upon  the  bond  of  an  executor  or  administrator  by  a  creditor,  legatee,  or  distributee, 
can  not  be  brought  before  a  justice  of  the  peace.     Hackworik  v.  RobinsoHt  31  O.  S.  6^ 
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§§  6216-6219.         EXECUTORS  AND  ADMINISTRATORS.         TU,  11.  Ch.  2. 

Sec.  6216.     When  suit  is  brought  upon  the  administration  bond,  by  Ju'^'inoJlTcrfo 
a  creditor  whose  claim  has  been  allowed  or  admitted  by  the  executor  or  I'e  prima  facie  evi- 
administrator,  such  allowance  or  admission   shall  be  prima  facie  evi-  ju'smcc""'''*  "* 
dence  only  of  the  validity  and  justice  of  such  claitn;  and  the  executor 
or  administrator  or  other  defendants  may,  in  the  suit  upon  the  admin- 
istration bond,  contest  the  same,  and  the  court  may  determine,  by  the  H""  "'"•j'  "='*'"' 
verdict  of  a  jury,  if  either  party  require  it,  the  amount  or  justice  of  the  '^"""'"'' 
claim;  and  if  neither  party  require  a  jury,  the  court  shall,  by  reference  , 
to  a  master  or  otherwise,  decide  upon  the  claim.     [38  v.  146,  §  195.] 


s.  A  r.  noi. 


PROCEEDINGS    BY    CREDITORS    AGAINST    THE    HEIRS,    DEVISEES,    ETC.,  Or 

DECEASED  DEBTORS. 

Sec  6217.     After  the  settlement  of  any  estate  by  an  executor  or  ^Ih^fhandsoT "* 
administrator,  and  after  the  expiration  of  the  time  limited  for  the  com-  heirs,  etc.,  liable 
mencement  of  actions  against  him  by  the  creditors  of  the  deceased,  the  *"'  '-""="""'  '^'''"• 
heirs,  next  of  kin,  widow  as  next  of  kin,  devisees,  and  legatees  of  the  -     ,        ., 
deceased,  shall  be  liable  by  action  in  the  common  pleas  or  superior    " '  '*'"'" 
court,  in  the  manner  provided  in  the  following  sections,  for  all  debts  s_  ^ ,.  „,„ 
which  could  not  have  been  sued  for,  against  the  executor  or  adminis- 
trator, and  for  which  provision  shall  not  have  been  made  as  hereinbe- 
fore provided.     [38  v.  146,  §  232.] 

.Sec.  6218.     Any  such  creditor  whose  right  of  action  shall  first  accrue  ,"?,','^ribmetL''pay 
after  the  expiration  of  the  time  of  such  limitation,  and  whose  claim  ■-'aims  after  s<-i 
shall  not  have  been  presented  to  the  court,  or  if  presented  shall  not  ■im'i'h''>w'  '^~""'' 
have  been  allowed,  as  hereinbefore  provided,  may  recover  the  same 
against  the  heirs,  widow  as  next  of  kin,  and  next  of  kin  of  the  deceased,  ***  *»'•'"'"''"- 
and  the  devisees  and  legatees  under  his  will,  each  one  of  whom  shall 
be  liable  to  the  creditor  to  an  amount  not  exceeding  the  value,  whether 
of  real  or  personal  estate,  that  he  or  she  shall  have  received  under  the 
will,  or  by  the  distribution  of  the  estate  of  the  deceased :  provided, 
that  if  by  the  will  of  the  deceased  any  part  of  his  estate,  or  any  one  or 
more  of  the  devisees  or  legatees,  shall  be  made  exclusively  liable  for 
the  debt,  in  exoneration  of  the  residue  of  the  estate,  or  of  the  other 
devisees  or  legatees,  the  provisions  of  the  will  shall  be  complied  with 
in  that  respect,  and  the  persons  and  estate  so  exempt  by  the  will,  shall 
be  liable  for  only  so  much  of  the  debt,  if  any,  as  can  not  be  recovered  ;,,j 

from  those  first  chargeable  therewith ;  and,  provided  further,  no  such 
suit  shall  be  maintained  unless  it  be  commenced  within  one  year  next 
after  the  time  when  the  right  of  action  shall  first  accrue,  except  the 
person  entitled  to  bring  any  action  mentioned  in  this  section  be,  at  the 
time  the  cause  of  action  accrued,  within  the  age  of  twenty-one  years  if 
a  male,  and  eighteen  years  if  a  female,  a  married  woman,  insane,  or 
imprisoned,  every  such  person  shall  be  entitled  to  bring  such  action 
within  one  year  after  such  disability  is  removed.     [64  v.  57,  §  233.] 

Sec  6219.     If  amy  of  the  said  heirs,  next  of  km,  widow,  devisees.  Estate  of  »ny  heir 
or  legatees,  shall  die  without  having  paid  his  or  her  just  proportion  of  "js  jlath' "'''' 
such  debt,  his  or  her  executors  or  administrators  shall  be  liable  there- 
for, as  for  his  or  her  proper  debt,  to  the  extent  to  which  he  or  she  would 
have  been  liable  if  living.     [38  v.  146,  §  234.]  ^*<.«ii. 


}  6219-  The  recortl  of  si  judgment  against  the  administrator,  and  the  return  of  »m/M  bona  by 
the  sheriff  to  an  execution  issued  thereon,  is  not  evidence  to  show  the  want  of -assets  in  the 
hands  of  the  administrator,  in  an  action  against  the  heir  to  subject  his  real  estate  to  the  pay- 
ment of  the  ancestor's  debts.     Donley  v.  Sliielils,  14  O.  3.W. 

In  the  case  of  Haynts  v.  Coh<in,  19  O.  392,  it  was  also  held  that  "  the  heir  could  not  be  com- 
pelled, in  equity,  to  satisfy  a  judgment  recovered,  not  against  the  ancestor,  but  a^^ainst  the 
administrator  of  the  ancestor,"  but  this  applies  to  the  law  .ts  it  now  is  only  when  the  judgment 
acainst  the  administrator  is  not  against  him  in  his  capacity  as  representative  of  the  estate.  See 
t\so  Sficir  V.  Ciselman,  15  O.  839. 

'f 
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Ta.  II,  Ch.  2.         EXECUTORS  AND  ADMINISTRATORS.         |§  6220-6225. 


Where  two  or 
more  liable,  credi- 
tor may  proceed 
against  all  in  one 
action. 


R.  A  c.  mi. 


Case  of  insol- 
vency, etc.,  of  any 
heir  or  devisee. 


S.^  C.  (11. 


Amendment.** 
allowed,  when 
necessary  to  add 
parties. 

*.kC.  All. 


Heirs,  etc.,  liable 
to  contribution 
among  them- 

^rlvcs. 


fc  A  0.011. 


Sec.  6220.  If  in  the  case  specified  in  the  two  preceding  sections, 
there  should  be  more  than  one  person  liable  for  the  debt,  the  creditor 
shall  recover  the  same  by  one  action  against  all  the  persons  so  liable, 
or  as  many  of  them' as  are  within  the  reach  of  process;  and  the  court 
shall  thereupon  determine,  by  the  verdict  of  a  jury  if  either  party  re- 
quire it,  what  sum,  if  any,  is  due  to  the  plaintiff;  and  they  shall  also 
decide,  according  to  the  equities  of  the  case,  how  much  each  of  the 
defendants  is  liable  to  pay  toward  the  satisfaction  of  the  debt,  and  ren- 
der judgment  accordingly.     [38  v.  146,  §  235.] 

Sec.  6221.  If  any  one  of  the  heirs,  devisees,  or  others  who  were 
originally  liable  for  the  debt,  shall  be  insolvent;  or  unable  to  pay  his 
proportion  thereof,  or  shall  be  beyond  the  reach  of  process,  the  others 
shall,  nevertheless,  be  liable  to  the  creditor  for  the  whole  amount  of 
his  debt:  provided,  that  no  one  shall  be  compelled  to  pay  more  than 
the  amount  received  by  him  from  the  estate  of  the  deceased.  [38  v. 
146,  §  236.] 

Sf.c.  6^22.  No  suit  shall  be  dismissed  or  debarred  for  the  want 
of  including,  as  defendants,  all  the  persons  who  might  have  been 
included ;  but  in  any  stage  of  the  cause  the  court  may  award  proper 
process  to  bring  in  any  other^parties,  and  may  allow  such  amendments 
as  may  be  necessary  tp  charge  them,  as  defendants,  upon  such  terms  as 
the  court  shall  think  reasonable.     [38  v.  146,  §  237.] 

Skc.  6223.  If,  in  consequence  of  insolvency,  absence,  or  from 
any  other  cause,  any  one  of  the  persons  liable  for  such  debt,  shall  fail 
to  pay  his  just  proportion  thereof  to  the  creditor,  he  shall  be  liable  to 
indemnify  all  who  shall,  by  reason  of  such  failure  on  his  part,  have 
paid  more  than  their  just  proportion  of  the  debt — such  indemnity  to 
be  recovered  by  all  of  them  jointly,  or  in  separate  actions  by  any  one 
or  more  of  them,  for  his  or  their  parts  respectively,  at  their  election. 
[38  v.  146,  §  238.] 


PROCEEDINGS     WHEN     THE     ESTATE     OF     A      DECEASED     PERSON     IS 

SOLVENT. 


IN- 


Commissioners  to 
Aiuiit  claims 
against  insolvent 
•state  of  dece- 
dent. 


0»*. 

Motice  of  their 
■Metings. 


Sec.  6224.  When  it  shall  appear  to  the  court,  from  the  representa- 
tion of  an  executor  or  administrator,  that  the  real  and  personal  estate 
of  the  deceased  will  probably  be  insufficient  for  the  payment  of  his 
debts,  the  court  may,  in  its  discretion,  appoint  two  or  more  fit  persons 
to  be  commissioners  to  receive  and  examine  all  claims  of  creditors 
against  the  estate  of  the  deceased,  including  those  claims  duly  pre- 
sented and  allowed  by  the  administrator  or  executor,  and  any  and  all 
other  claims  duly  verified  and  presented  to  them,  and  return  to  the 
court  a  list  of  all  the  claims  that  shall  have  been  thus  laid  before  them, 
with  the  sum  that  they  shall  have  allowed  on  each  claim ;  and  the  com- 
missioners, before  entering  on  the  duties  of  their  office,  shall  be  sworn 
to  the  faithful  discharge  thereof.     \AprU  16,  1888:  85  v.  287.] 

Sec.  6225.  The  commissioners  of  insolvency  shall  appoint  con- 
venient times  and  places  for  their  meetings,  to  receive  and  examine  all 
claims  of  creditors  as  provided  for  in  section  6224;  and  shall  give  no- 
tice thereof,  in  writing,  to  each  of  the  creditors  aforesaid  by  mailing 
the  .same  to  his  post-office  address ;  and  further,  by  causing  notifications 
to  be  posted  up  in  some  public  places  where  the  deceased  last  dwelt, 
or  in  such  other  manner  as  the  court  aforesaid,  having  regard  to  situa- 
tion of  the  creditors  of  the  estate,  may  order.  \April  16,  1888:  85  v. 
287.] 
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Sec.  6226.     The  |>eriod  of  six  months,  after  the  appointment  of  Tim^  :iiiowed  f..r 
the  commissioners,  shall  be  allowed  to  the  creditors  to  present  and  prove  "„?  and  prove' 
their  claims;  and  the  court  may  allow  such  further  time  for  this  purpose,  iiieir  ci.ims. 
not  to  exceed  eighteen  months  from  the  date  of  the  commission,  as 
they  may  think  necessary,  according  to  the  circumstances  of  the  case  ;  "***■ 

and,  at  the  expiration  of  the  time  for  the  proof  of  debts,  the  commis-  Commissionfrs  to 
sioners  shall  make  their  written  report  to  the  court.     [38  v.  146,  §  203.]  "'"'" '" """ 

Sec.  6227.  If,  at  the  return  of  the  list  of  claims  against  the  estate.  Provisions  for  con- 
made  out  by  the  commissioners  as,  hereinbefore  provided,  or  made  out  «"'«'=""'<^'"'' 
by  the  executor  or  administrator,  as  hereinafter  provided,  any  person 
shall  be  liable  as  a  surety,  for  the  deceased,  or  shall  have  any  other  con- 
tingent claim  against  his  estate,  which  could  not  be  proved  as  a  debt 
under  the  commission,  upon  the  presentation  and  proof  thereof  before 
the  court,  the  court  shall,  in  ordering  a  dividend,  leave  in  the  hands  of 
the  executor  or  administrator,  a  sum  sufficient  to  pay  to  such  contin-  ^^^ 

gent  creditor,  a  proportion  equal  to  what  shall  then  be  paid  to  the  other 
creditors.     [38  v.  146,  {5  204.] 

Sec.  6228-     If,  at  any  time  within  four  years  after  the  date  of  the  When  such  debt 
administration  bond,  such  contingent  debt  shall  become  absolute,  it  may  w'h°t"to  bc''don""' 
be  allowed  by  the  court,  if  not  disputed  by  the  executor  or  administra- 
tor ;  and,  if  disputed,  may  be  proved  before  the  commissioners  already 
appointed,  or  others  to  be  appointed  by  the  court,  in  like  manner  as  „  .  ,,  ....^. 
if  presented  before  the  first  return  of  the  list   of  claims  against  the 
estate.     [38  v.  146,  S  205.] 

Sec.  6229.     Upon  the  allowance  of  such  claim,  the  creditor  shall  Dividcmiihcrecn, 
be  entitled  to  a  dividend  thereon,  equal  to  what  shall  have  been  paid  *"''  °'  ""<'""= 
to  other  creditors  so  far  as  the  same  cain  be  paid  without  disturbing 
the  former  dividend;  and  if  his  claim  shalhnot  be  finally  established, 
or  if  the  dividend  due  to  him  shall   not  exhaust  the  assets  in  the  hands 
of  tlie  executor  or  administrator,  the  residue   of  the  assets  shall  be 
divided  among  all  the  creditors  who  shall  have  proved  their  debts,  s-^c-***"- 
[38  V.  146,  §  206.] 

Sec.  6230.     Any  person  whose  claim  shall  be  disallowed,  in  whole 
or  in  part,  by  the  commissioners,  and  any  executor  or  administrator 
who  shall  be  dissatisfied  with  the  allowance  of  any  claim,  may  appeal  Penons  disutis- 
from  the  decision  of  the  commissioners  to  the  probate  court;  if  the  Sf'iommistioie'r^ 
creditor  appeals  he  shall,  witliin  ten  days  after  the  decision,  fite  with  may  appeal  to  the 
the  commissioners  a  bond  to  the  executor  or  administrator,  with  surety  '"°  "'"  '^'"'" 
to  be  approved  by  the  commissioners,  in  the  sum  of  one  hundred  dol- 
lars, conditioned  to  pay  all  costs  that  may  be  adjudged  against  him  on  ^**  akp*"'"''- 
such  appeal;  the  executor  or  administrator  may  appeal  by  giving  notice  "°"'- 
to  the  commissioners  within  ten  days ;  and  in  case  of  an  appeal,  the 
court  shall,  as  soon  as  practicable,  hear  and  determine  the  question  as 
to  the  allowance  or  disallowance  of  the  claim,  and  shall  adjudge  the 
costs  against  the  party  failing  on  such  hearing.     [38  v.  146,  §§  207,  Hearingandcofw 
208.] 

Sec  6231.  Any  person  whose  claim  shall  be  disallowed  by  the 
commissioners,  and  who  shall,  by  accident,  mistake,  or  otherwise,  and 
not  by  his  own  neglect,  omit  to  claim  or  prosecute  his  appeal,  as'  before  How  persons  shall 

.-^      ,  *=•      ,  .  .   .  ,  •         .,  c   .       A  proceed,  who  havo 

provided,  may,  upon  his  petition,  and  notice  thereof  to  the  executor  or  ,„nitted  10  appeal. 
administrator,  be  allowed  by  the  court  to  claim   and   prosecute   his 
appeal  in  manner  aforesaid,  upon  such  terms  as  the  court  shall  impose, 
if  it  shall  appear  by  affidavit  that  justice  requires  a  further  examina- 
tion of  his  claim ;  provided,  no  such  petition  shall  be  sustained,  unless 
it  be  presented  within  two  years  after  the  return  of  the  commissioners,  ^  .  _  ^ 
and  witl\in  four  years  after  the  date  of  the  administration  bond,  and  '     '" 
before  final  distribution.     [38  v.  146,  j^  209.] 
--            — — — u 

IG227.     See  iWcCKn^y  V.  r»rrr,  14  O.  391.  .} 
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Sec.  6232.  The  allowance  of  such  appeal,  and  the  judgment  that 
may  follow  thereon,  shall  not  disturb  any  distribution  that  may  have 
been  ordered  before  notice  of  the  petition,  or  notice  of  the  intention 
to  present  the  same,  shall  have  been  given  to  the  executor  or  adminis- 
trator ;  but  the  debts,  if  any,  proved  and  allowed  in  the  case  last  men- 
tioned shall  be  paid  only  out  of  such  assets  as  may  remain  in  or  come 
to  the  hands  of  the  executor  or  administrator  after  payment  of  the  sums 
due  on  such  prior  order  of  distribution.     [38  v.  146,  §  210.] 

Sec.  6233.  The  commissioners  may,  when  they  think  it  proper, 
require  an  oath  to  be  administered  to  any  claimant;  and  they  may 
thereupon  examine  him  upon  all  matters  relating  to  his  claim ;  and  if 
he  shall  refuse  to  take  such  oath,  or  to  answer  fully  to  all  questions  that 
shall  be  lawfully  put  to  him,  the  commissioners  may  disallow  his  claim, 
and  on  any  appeal  from  the  award  of  the  commissioner.s,  the  court  shall 
have  the  like  power  to  examine  the  claimant  on  oath,  and  to  disallow 
his  claim,  if  he  shall  refuse  to  take  the  oath,  or  to  answer  fully  upon 
his  examination  thereon.     [38  v.  146,  §  211.] 

Sec.  6234.  Any  one  of  the  commissioners  may  administer  the 
.said  oath  to  the  claimant,  and  may  also  administer  the  oath  to  all  wit- 
nesses produced  and  examined  before  the  commissioners.  [38  v.  146, 
**  212.] 

Sec.  6235.  After  the  expiration  of  thirty  days  from  the  return  made 
by  the  commissioners,  the  court  shall  make  such  an  order  for  the  dis- 
tribution of  the  effects  among  the  creditors  as  the  case -shall  require; 
and  if,  before  making  such  order,  the  court  shall  have  notice  of  an 
appeal  from  the  commissioners,  then  made  or  pending,  they  may  sus- 
pend the  order  until  the  determination  of  such  appeal,  or  they  may 
order  a  distribution  amorig  the  creditors  whose  debts  are  allowed,  leav- 
ing in  the  hands  of  the  executor  or  administrator  a  sum  sufficient  to 
pay  the  claimant  whose  demand  is  disputed,  a  proportion  equal  to  what 
shall  be  paid  to  the  other  creditors.     [38  v.  146,  §  213.] 

Sec.  6236.  If  the  court  shall  not  think  fit  to  appoint  commis- 
sioners, as  hereinbefore  provided,  when  satisfied  that  the  estate  will 
probably  be  insolvent,  the  executor  or  administrator  shall  proceed,  in 
the  place  of  such  commissioners,  to  receive  and  allow,  if  valid,  the 
claims  of  creditors  against  the  estate,  and  return  to  the  court  a  list  of 
all  the  claims  that  shall  have  been  laid  before  him,  with  the  sum  allowed 
by  him  on  each  claim.     [38  v.  146,  §  214.] 

Sec.  6237.  The  executor  or  administrator  shall,  in  such  case, 
immediately  after  the  court  shall  declare  the  estate  probably  insolvent, 
give  notice  to  creditors  of  the  insolvency  of  the  estate,  and  to  present 
their  claims  to  him,  for  allowance,  within  six  months,  by  causing  notifi- 
cations to  be  posted  up  in  some  public  places  in  the  township  in  which 
the  deceased  last  dwelt,  or  in  such  other  manner  as  the  court  aforesaid, 
having  regard  to  the  situation  of  the  creditors  of  the  estate,  may  order. 
[38  v.  146,  S  215.] 

Sec.  6238.  1  he  notice  mentioned  in  the  preceding  section  may  be 
in  substance  as  follows : 


Allowance  of  ap- 
peal not  to  disturb 
distribution  pre- 
viously made. 


S.  A  0.607. 


Coinmis<>ioucrs 
may  examine 
claimants  on  oath. 


8.  «  C.  607. 


They  may  ad- 
minister the  oath. 


».  *  C.  007. 

Distribution 
ajnong  creditors 
after  commission- 
ers' rctnrn. 


8.  «  ('.  607. 


When  commis- 
nioncrs  not  ap- 
pointed, executor 
or  administrator 
to  act  as  such. 


R.  «  C.  607. 


Who  shall  j^ive 
notice  to  creditors 
after  insolvency  is 
declared 


8.  A  0.  607. 


Form  of  the  notice 


On  the- 


the  estate  of— 


-day  of— 


-,  in  the  year- 


>  the  probate  court  of— 


-county  declared 


S.  AC.  608. 


',  deceased,  to  be  probably  insolvent :  Creditors  are»  therefore;  required 
to  pre.sent  their  claims  against  the' estate  to  the  undersigned,  for  allowance,  within  six  months 
from  the  time  above  mentioned,  or  they  will  not  be  entitled  to  payment.  Signed  ; 


Date 


Executors  or  administrators,  etc. 


[38  v.  146,  §  2I6J 
Time  allowed  Ui        Sec.  6239.    The  period  of  six  months,  after  the  court  shall  have 
such  case  for        declared  the  estate  probably  insolvent,  shall  in  such  case  be  allowed  the 
s«t  "heir'dSms.    Creditors,  to  present  their  claims  to  the  executors  or  administrators ;  and 


Digitized  by 


Google 


1541 

§§  6240-6246.         EXECUTORS  AND  ADMINISTRATORS.  Tit.  II.  Ch.  2 


8.  A  0.  603. 


further  time  may  be  allowed  therefor,  in  like  manner  as  when  commis- 
sioners are  appointed  to  receive  and  audit  claims;  and  the  executor  or 
administrator,  after  the  expiration  of  the  said  period,  shall  file  the  list  Li«t  of  claims  lo 
of  the  claims  hereinbefore  mentioned.     [38  v.  146,^217.]  befiud.         ^ 

Sec.  6240.     If  any  claim,  so  presented  to  the  executor  or  adminis-  claim  disallowed 
trator  to  be  allowed  by  him,  shall  be  disallowed,  in  whole  or  in  part,  it  ^^n","""  ma'**' 
may  be  referred  to  referees,  by  the  agreement  of  the  parties,  and  in  the  be  submitted  to 
manner  heretofore  herein  prescribed.     [38  v.  146,  §  218.]  sti'cteos. 

Sec.  6241.     If  such  claim  is  not  referred  by  the  agreement  of  the  if  not  referred, 
parties,  the  creditor  shall  commence  a  suit  thereon,  within  three  months  mence°s"it'o""'' 
after  such  disallowance,  or  within  three  months  after  the  same,  or  any  barred. 
part  thereof,  shall  have  become  due,  for  the  recovery  thereof;  and  if  «  ^o  ano 
no  suit  is  commenced  within  the  time  aforesaid,  the  said  claim  shall  be 
forever  barred.     [38  V.  146,  §219.] 

Sec.  6242.     In  any  suit  or  proceeding  upon  any  claim  mentioned  court  or  referees 
in  the  preceding  section,  the  referees  or  court,  before  whom  the  same  '"  **""'  ""*' 
shall  be  tried,  may  direct  such  costs  to  be  awarded  against  the  creditor, 
or  against  the  executor  or  administrator,  personally,  or  to  be  paid  out  „  .  „  g„a 
of  the  assets  of  the  estate,  as  a  part  of  the  costs  of  administration,  as 
shall  be  just,  having  reference  Vb  the  facts  that  appeared  on  the  trial. 
[38  V.  146,^  220.] 

Sec.  6243.     The  judgment  on  the  award,  or  in  the  suit  ufKjn  the  How  judgment  to 
claim  mentioned  in  the  preceding  section,  shall  be  rendered  in  the  same  JjrJnSte"  cU?m. 
manner,  and  with  the  same  effect,  ^as  is  provided  in  the  case  of  an  ap- 
peal from  the  award  of  commissioners.     [38  v.  146,  §  221.]  s.  AC.aos. 

Sec.  6244.     The  court  shall,  after  the  expiration  of  thirty  days  from  ma'keVrder  of'di^ 
the  return  by  the  executors  or  administrators  of  the  list  of  debts,  make  >"butionon  re- 
an  order  of  distribution,  as  provided  in  the  case  of  the  return  of  the  debts. 
commissioners,  except  that  the  court  may,  if  it  thinks  fit,  first  hear  and 
determine  any  exceptions  that  may  be  filed  by  any  person  interested, 
against  the  allowance  of  any  debts  which  have  been  allowed  by  the 
executor  or  administrator,  and  the  court  may  make  an  order  in  relation 
to  any  suit  pending  against  an  executor  or  administrator,  in  like  manner 
as  is  provided  when  an  appeal  is  had,  or  pending,  before  or  at  the  time 
an  order  of  distribution  is  required,  upon  the  report  of  commissioners.  **■  **'•**- 
[38  v.  146,  S  222.] 

Sec  6245.     If  the  whole  assets  should  not  have  been  distributed  when  court  to 
upon  the  first  order  of  distribution,  or  if  further  assets  should  afterward  SI.dcr  of" iMribu. 
come  to  the  hands  of  the  executor  or  administrator,  the  court  shall  tion. 
make  such  further  order  or  orderfe  for  the  distribution  thereof,  as  the  „  .  _  -^ 
case  may  require.     [38  v.  146,  §  2  23.  J 

Sec  6246.  No  action  shall  be  brought  against  an  executor  or  ad-  Action*  against 
ministrator  after  the  estate  is  represented  insolvent,  unless  it  be  for  a  "Sratoronn- 
demand  that  is  entitled  to  a  preference,  and  would  not  be  affected  by  solvent  estate, 
the  insolvency  of  the  estate,  or  unless  the  assets  should  prove  more 
than  sufficient  to  pay  all  the  debts  allowed  by  the  commissioners,  or  un- 
less a  claim  is  presented  and  rejected,  or  disputed  by  the  executor  or 
administrator,  before  the  estate  is  represented  as  insolvent,  or  unless 
the  suit  is  brought  against  the  executor  or  administrator,  while  acting 
in  the  place  of  commissioners,  upon  an  estate  represented  to  be  in- 
solvent, and  upon  a  claim  disallowed  by  such  executor  or  administra- 
tor; and  if  an  estate  is  represented  insolvent,  whilst  an  action  is  pending 
against  an  executor  or  administrator,  for  any  demand  that  is  not  entitled 
to  such  preference,  the  action  may  be  discontinued  without  the  payment 
of  costs;  or,  if  the  demand  is  disputed,  the  action  may  be  tried  and 
determined,  and  judgment  may  be  rendered  thereon,  in  the  same 
manner  and  with  the  same  effect  as  is  provided  in  the  case  of  an  ajv 
peal  from  the  award  of  the  commissioners;  or  the  action  may  be  con- 
tinued at  the  discretion  of  the  court,  until  it  shall  appear  whether  the 
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estate  is  insolvent,  and  if  it  should  not  proTC  to  be  insolvent,  the  fdaint- 
H.AC.IM8.  yf  niay  prosecute  the  action  as  if  no  such  representation  had  been 

made.     [38  v.  146,  §  224.] 
crfuin  claims  not      Skc.  6247.     Evcry  Creditor  of  an  estate  that  proves  to  be  insolvent, 
e«c«p'*Mc*""''     *^°  *^^"  ''°^  have  presented  his  claim  for  allowance,  in  the  manner 
prescril)ed  herein,  shall  be  forever  barred  from  recovering  the  same, 
unless  further  assets  of  the  deceased  shall  come  to  the  hands  of  the  ex- 
ecutor or  administrator,  after  the  order  of  distribution,  in  which  case, 
his  claim  may  be  proved,  allowed,  and  paid,  in  the  manner  and  with 
the  limitations  herein  provided  for  the  case  of  contingent  debts.     [38 
V.  146,  §  225.] 
If  a  surplus  re-  Sec.  6248.     If,  after  the  report  of  the  commissioners  of  insolvency, 

main  after  paying  qj  of  the  cxecutor  Or  administrator  actine  in  their  place,  the  assets 

the  debts  allowed,     ,     ,,  ,  _    .  n     i         ,  ?  n  f  i  . 

other  creditors      shall  prove  to  be  sumcient  to  pay  all  the  debts  allowed  under  the  com- 
may  claim  it.         mission,  Of  undcr  the  report  of  the  executor  or  administrator,  as  the 

case  may  be,  the  executor  or  administrator  shall  pay  the  same  in  full; 

and  if,  after  such  order  is  made,  any  other  debts  shall  afterward  be  re- 
H.AC.ma.  covered  against  him,  he  .shall  be  liable  therefor  only  to  the 'extent  of 

the  assets  then  remaining  in  his  hands.     [38  v.  146,  §  226.]    • 
How  divided  be-        Sec.  6249.     If  there  be' two  or  mftre  such  creditors,  the  assets,  if 
tweentwoormore  not  Sufficient  to  pay  their  demands  in   full,  shall  be  divided  among 

such  creditors.  .  .r.f  .-,.  -j,  r    ^    ^ 

c  A<i  iutn  them,  m  proportion  to  the  amount  ot  their  respective  debt-s.     [38  v. 

146,  §  227.] 

Executor  or  ad-         Sec.  6250.     The  cxccutot  or  administrator  shall,  in  such  case,  be 

only  tor  assets'in    Permitted  to  prove  the  amount  of  the  slssets  in  his  hands,  and  there- 

ki»  hands.  Upon  judgment  shall  be  rendered  in  the  usual  form;  but  execution  shall 

not  issue  for  more  than  the  amount  of  such  assets;  and  if  there  is  more 

than  one  judgment,  the  court  shall  apportion  the  amount  between  them. 

[38  V.  146,  S^  228.1 

Creditor  may  sue        Sec.  6251.     If  it  shall  not  be  ascertained,  at  the  end  of  three  years 
after  three  years    gfjgj  {he  granting  of  letters  testamentary,  or  of  administration,  whether 

ID  c:><^e,  etc.  ,,,  ,.,  .  .  j- 

any  estate  that  has  been  represented  msolvent,  is,  or  is  not  so  m  fact, 
any  creditor  whose  claim  shall  not  have  been  presented  before  the 
commissioners,  or  to  the  executor  or  administrator  who  may  be  acting 
in  the  place  of  commissioners,  may  commence  an  action  therefor, 
against  the  executor  or  administrator ;  and  such  action  may  be  con- 
tinued for  the  defendant,  until  it  shall  appear  whether  the  estate  is  in- 
solvent)  and  if  it  should  not  prove  to  be  so,  the  plaintiff  may  prosecute 
'  his  action  as  if  no  such   representation  had  been  made.     [38  v.  146, 

§  229-] 
When  and  ho».  Sec.  6252.     If  any  cxeciitor   or   administrator    shall    neglect   to 

executoi  orad-      render  and  settle  his  accounts  in  court,  within  six  months  after  the  re- 

ministrator  may  it,  ,         ,  i      •    • 

b*  compelled  to  tum  made  by  the  commissioners,  or  by  the  executor  or  administrator, 
in  their  place,  or  after  the  final  liquidation  of  the  demands  of  the 
creditors,  or  within  such  further  time  as  the  court  may  allow  to  collect 
the  debts  and  assets,  so  as  to  delay  an  order  of  distribution,  he  may  be 
compelled  to  render  such  account,  in  the  manner  hereinbefore  directed, 
to  compel  the  return  of  an  inventory;  and  the  same  proceedings  may 
be  had  to  attach  him,  and  to  discharge  him,  and  the  like  revocation  of 
the  letters  granted  to  him  may  be  made  in  case  of  the  party  abscond- 
ing or  concealing  himself,  so  that  no  order  can  be  personally  served, 
or  of  his  neglecting  to  render  an  account  within  thirty  days  after  being 
committed ;  and  new  letters  shall  be  granted  with  the  like  effect,  and 
like  remedies  on  the  administration  bond,  as  in  those  cases.  [38  v. 
146,  §  230.1 
Compensation  of  Sec.  6253.  The  court  shall  allow  the  commissioners  such  com- 
commissioners.  pensation  as  it  may  deem  reasonable,  for  their  services,  which  shall  be 
paid  by  the  executor  or  administrator,  as  a  part  of  the  costs  of  ad- 
ministration.    [38  V.  146,  §  231.] 


g.  *<!.«». 


render  liis  accoam 
to  court 


^  *  «;.  009. 
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CHAPTER  3. 


.■A 


GUARDIANS  AND   TRUSTEES. 


Guardians  op  Misots. 
Skctioh 

ttM.  Probate  ccrart  to  appoint  guardians. 
€255.  Guardian  of  the  estate  or  of  the  person 

only,  or  of  both. 
62$fi.  Who  inetHEible  as  guardian. 
6257.  When   minors   may  choose  or  court  ap- 

p«>int. 
C258.  How  long  powers  of  guardian  continue: 

when  K>rmer  guardian  to  settle. 
6859.  Application  for  appointment  for  person 

and  estate  or  estate  only:  guardian's 

bond  and  oath. 
6260.  Bond  of  guardian    for   person  only:  his 

oath. 
<361.  Exceptions  to  bond  :  additional  bond. 
6262.  No  bond  invalid  for  informality. 
^QSi.  One  bond  for  two  or  more   wards:  and 

fees  in  such  cases. 
62&L  Powers  of  gunrdian  of  person  and  estate  : 

rights  of  parents. 
6265.  Effect  of  marriage  of  female  ward. 
41266.  A  parent  may,  by  wilt,  appoint  a  guardian 

for  minor  children 
€267.  Testamentary   guardian   to  have   prefer- 
ence: duties,  powers,  and  liabilities. 
626S.  When  such  guardian  shall  give  bond. 

6269.  Duties  of  guardian  of  person  and  estate. 

6270.  Duties  of  guardian  of  estate  only. 

6271.  Duties  of  guardian  of  the  person  only. 
fi272.  Guardian    may    be    removed:   effect    of 

guardian  removing  from  the  state. 

6273.  How  surety  of  guardian  released:  extent 

of  his  liability. 

6274.  Resignation  of  guardian. 
627>'>.  Howliis  duties  enforced. 

6276.  When  ward  removes  from  the  state  and 

has  a  foreign  guardian  appointed,  the 
guardian  here  ntay  be  removed  and  re- 
quired to  settle. 

6277.  When  and  under  what  cimtmstances  the 

guardian  here  may  be  removed. 
627H.  What   to  be   done   if  guardian   here   re- 
moved. 

6279.  When  foreign  guardian  of  foreign  ward 

may  demand  or  receive  property  of  bib 
ward  in  this  state. 

6280.  Sale  of  personal  or  real  estate  of  ward : 

and  what  may  be  included  in  one  appU< 
cation  for  sale  of  real  estate. 

6281.  Petition  for  sale  of  real  estate:  what  it 

shall  contain. 

6282.  Notice  of  filing. 

62t$3.  Hearing  of  petition:  appraisers:  survey 
into  town  lots. 

6284.  Oath  of  appraisers. 

6285.  Guardian  t«  execute  bond  before  sale. 
62^.  Order  of  sale,  how  made:  private   sale. 

when  :  faying  out  into  town  lots. 
6287.  Report  of  sale,  confirmation,  and  deed. 
6238.  Compensation  of  guardian. 

6289.  Effect  of  settlement,  and  how  reviewed 

for  fraud  or  manifest  mistake. 

6290.  Foreign    guardians    and     minors:     their 

rights:  .sale  of  lands :  security. 

6291.  Settlement    by    legal    representative    of 

deceased  guardian:  now  enforced: 
compensation. 

6292.  EH'ect   of  marriage  of  female  guardian: 

her  settlement. 

6293.  Wards   may  be  bound  out  upon  the  ap- 

proval of  the  probate  court. 

6294.  Release  of  ward  :  tax  title  by  guardian  : 

effect  of  tender  to  release. 

6295.  Power  of   guardian    to  lease  for    three 

years. 

6296.  Power  to  lease  fifteen  years  to  improve 

and  save  prnperty  from  sale. 

6297.  Application  for  power  to  make  long  lease 

for  improvement. 


Sbctioh 

6!M.  who  nwy   anite  in  application  aad  pro- 
ceedings ihcreon. 

6299.  Hearing  and  order  thereon. 

6300.  How  the  improvements  may  be  made. 

6301.  When    such     lease     extending     beyond 

minority  shall  determine:  lien  of^ten- 
ant  for  tmprovemeqts. 

GUAKDIANS  OF    LUNATICS,    IdIOTS.    AND  ImOB- 
CILES. 

6302.  (iuardian  for  idiot,  lunatic,  or  imbecile: 

who  is  imbecile. 
630A.  Wife  may  become  guardian  :  her  and  her 
sureties'  liability. 

6304.  Laws  applicable  to  guardianship  of  idiot, 

imbecile,    or    lunatic :     settlement    of 
such  guardians. 

6305.  Suits  by  such  ffuardian.  at»d  revivor  of 

same. 
&i0(j.  Sale  of  real  estate :  husband  or  wife  par 
ties:  expectancy  of  dower. 

6307.  Dower    of    insane,    idiotic,    or    imbecile 

widow,    how    sold     or    assigned     by 
guardian. 

6308.  Leasing  and   improving    real    estate   by 

guardian. 

6309.  Long  lease  by  guardian  may  be  author- 

ized by  court:    lease   for   three   years 
without  order  of  court. 

6310.  Applicatiuii    for  authority  to  make  long 

lease. 

6311.  Proceedings  on  (he  application. 

6312.  Filial  hearing  and  orders. 

6318.  Completion  of  real  contracts:  additional 

bond. 

6314.  Insolvency  of  ward. 

6315.  Foreign   guardian   of  foreign   ward  may 

dispose  of  property  of  his  ward. 
0310.  Termination  of  guardianship. 
P^IG.-!.]  Guardian^may  improve  real  estate  of 

certain  wards. 
-2.1  Proceedings. 
-8.]  May  unite  with  owners  of  adjacent 

property. 
[r)31C»-4.|  Guardian's  report. 
^Vi.  When    guardian     to    be    appointed     for 

drunkard. 
C318.  Notice  to  be  served  and  its  effect  as  to 

subsequent  sales,  etc. 

6319.  When  guardianship  shall  terminate. 

Trustees  for  ^foN-RESlDEKT5. 

6320.  How  trustee  appointed  for  non-resident. 
6:i2I.  Jurisdiction. 

6:i22.  Bond  and  duties. 

(i;J23.  May  lease  or  sell  real  estate  as  in  case  of 

Kuardian   of  minors  appointed  in  this 

stale. 
C:}:^4.  How    long    the    trustee    shall    hold    his 

ofSce. 
G.t23.  When  and   to  whom  trustee  to  pay  over 

moneys. 
'J326.   How    foreign    guardian   may    collect  of 

trustee. 
0327.  When  trustees  may  loan  money. 


^i 


r6.'iifi.-2.] 
[6aic,-3.] 


Trustees  Generally  and  their  Accoumt- 

ING. 

<i328.  All  trustees  must  render  biennial  account. 

G:t21t.  Citations  and  notices. 

'o:t30.  Probate  court  to  determine  as  to  execu* 
tion  of  trust. 

6331.  Appeals. 

6;W2.  Force  and  effect  of  the  determination. 

63:t3.  Allowance  of  compensation. 

6334.  When  the  court  may  accept  the  resigna- 
tion of  trustee  or  remove  him. 


•i^ 


1 


OF   MINORS. 

Sec.  6254.    The  probate  court  in  each  county  shall,  when  neces-  pV^baie^coun  t. 


sary,  appoint  guardians  of  minors  resident  in  such  county.     [55  v.  54, 


appoint  guard- 
ians. 
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§§6255-6258. 


Guardian  of  the 
esute  only ; 


Of  theperftOD^ 
etc.: 


Of  both  person 
and  estate,  etc.: 


Who  Ineligible  aa 
gaardian. 


••AC  en. 


When,  etc., 
minors  may 
choose :  or  court 
may  appoint. 


g.«C.«71. 


How  lonj;  powers 
of  guardian  con. 
tioue. 


Sec.  6255.  A  guardian  may  be  appointed  to  take  charge  only 
of  the  estate  of  a  minor;  and  at  the  time  of,  or  subsequent  to,  the  appoint- 
ment of  such  guardian  to  any  minor  having  neither  father  nor  mother, 
or  whose  father  and  mother  are  both  unsuitable  persons  to  have  the 
custody  and  tuition  of  such  minor,  or  whose  interests  will,  for  any  other 
cause,  in  the  opinion  of  the  court,  be  promoted  thereby,  the  court  may 
also  appoint  a  guardian  to  have  the  custody  and  provide  for  the  main- 
tenance and  education  of  such  minor:  provided,  however,  that  if  the 
powers  of  the  person  appointed  guardian  be  not  limited  by  the  order 
of  appointment,  the  person  so  appointed  shall  be  guardian  both  of  the 
person  and  estate  of  the  ward;  and  the  court  shall  in  every  instance 
appoint  a  guardian  both  of  the  ijerson  and  estate  of  the  ward,  unless 
the  interests  of  the  minor  will,  in  the  opinion  of  the  court,  be  promoted 
by  the  appointment  of  separate  guardians,  as  hereinafter  [hereinbefore] 
prescribed.     [55  v.  54,  §  2.] 

Sec.  6256.  No  person  who  may  have  been,  or  shall  be,  an  admin- 
istrator on  an  estate,  or  executor  of  a  last  will  and  testament,  shall  be 
appointed  a  guardian  of  the  person  and  estate,  or  of  the  estate  only  of 
any  minor  who  shall  be  interested  in  the  estate  administered  upon,  or 
who  shall  be  entitled  to  any  interest  under  or  by  virtue  of  such  last 
will  and  testament ;  but  an  executor  or  administrator  may  be  appointed 
a  guardian  of  the  person  only  of  any  minor.     [55  v.  54,  §  3.] 

Sec.  6257.  Any  male  infant  over  the  age  of  fourteen  years,  or  a 
female  infant  over  the  age  of  twelve  years,  shall  have  the  right  to  select 
a  guardian,  who,  if  a  suitable  person,  shall  be  appointed ;  but  if  such 
minor  shall  fail  to  select  a  suitable  person,  an  appointment  may  be 
made  without  reference  to  the  wishes  of  such  minor :  A  minor  shall 
not,  in  any  instance,  have  the  right  to  select  one  person  to  be  the 
guardian  of  his  or  her  estate  only  and  another  person  to  be  guardian 
of  his  or  her  persoA  only,  unless  the  court  having  the  power  of  appoint- 
ment shall  be  of  opinion  that  the  interests  of  such  minor  will  be  pro- 
moted by  the  choice  and  appointment  of  such  separate  guardians, 
instead  of  one  guardian,  both  of  the  person  and  estate.     [55  v.  54,  §  4.] 

Sec.  6258.  When  a  guardian  has  been  appointed  for  any  minor 
before  he  or  she  shall  have  attained  the  age  for  making  a  selection,  as 
fixed  in  the  last  preceding  section,  the  powers  of  such  guardian  shall 
continue  until  the  ward  shall  arrive  at  the  age  of  majority,  unless  such 
guardian  be  sooner  removed  for  good  cause,  or  such  ward  shall  select 


I  iDOtBlllx.  \  <>2SS.     A  guardian,  appointed  by  the  probate  court,  has  no  power  lo  act  or  control  the  prop- 

erly  of  his  ward  until  he  has  Riven  bond  with  surety  approved  by  the  court.  Letters  of  guar, 
dianship  issued  to  him  before  he  has  given  bond  confer  no  power  and  have  no  effect  whatever. 
State  V.  Stonne,  20  O.  .327;  and,  lo  give  the  court  jurisdiction  over  a  minor,  so  as  to  authorize  the 
appointment  of  a  guardian  for  him,  such  minor  must,  at  the  time  of  the  appointment,  have  an 
nctuni  or  constructive  residence  within  the  county,  Ataxscin  v.  Satvvfr,  12 O.  195;  but  theguar- 
diau  derives  his  power  from  the  appointment  and^giving  bond,  and  letters  of  guardianship  need 
not.  in  fact,  issue.      //•- 

Plenary  and  exclusive  jurisdiction  is  given  by  law  to  the  probate  courts  for  the  appointment 
of  guardians,  and  jurisdiction  attaches  in  any  given  case  whenever  application  is  duly  made  for 
its  exercise,  Shroyerv.  A*/VAw/<»»*/,  l(i  U.  S.  45,'»;  and  the  strps  necessary  lo  be  taken  for  the 
appointment  of  a  guardian  arc  proceedings  in  rrm,  not  inter  fiartes  or  advcrsiry  in  character: 
and  the  order  of  appointment  made  in  the  exercise  of  such  jurisdiction  binds  the  ward,  and 
the  presence  of  the  ward  is  not  necessary,  unless  by  reason  of  his  right  to  choose  a  guardian,  or 
for  other  cau.sc,  tlie  statute  so  requires,  M.;  and  an  order  of  probate  court  appointing  a  guardian, 
made  in  the  exercise  of  such  jurisdiction,  can  not  be  collaterally  impeached:  and  when  the 
record  shows  nothing  to  the  contrary,  it  will  be  conclusively  presumed,  in  all  collateral  proceed* 
ings,  that  such  order  was  made  upon  full  proof  of  all  the  facts  necessary  to  authorize  it.     ii. 

{  6250.    See  Seoiy  v.  Gane,  35  O.  S.  550. 

I  6"2o7.  Before  the  en.irtment  of  the  saving  provision,  it  was  held  that  the  guardianship  of  a 
mnior  expired  by  the  limitaiiuu  of  law,  when  the  ward  arrived  at  the  age  designated  in  the  pre- 
ceding section.  'It  w.is  further  held  that  a  guardian  appointed  for  such  ward  could  not,  after 
the  ward  had  reached  the  age  whire  the  statutary  light  to  select  a  guardian  applied,  sell  the 
lands  of  the  w.inl  on  a  petition  filc't  after  such  time,  and  that  a  sale  made  on  an  order  of  the 
court,  under  sucll  peiiticn,  was  void.     Perry  v.  Brainard^  11  O.  442. 
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another  suitable  guardian  :     After  such  selection  is  made  and  approved 

by  the  court,  and  the  person  so  selected  is  duly  appointed  and  qualified,  "''  »«"'«""«"• 

the  powers  of  the  guardian  previously  appointed  shall  cease,  and  there-  ^  »  «  «-i. 

upon  the  final  account  of  such  guardian  shall  be  filed  and  settled  in" 

the  proper  court.     [55  v.  54,  §  5.] 

Sec.  6259.     Before  any  person  shall  be  appointed  guardian  of  the  Application  for 
person  and  estate,  or  of  the  estate  only,  of  any  minor,  he  shall  file  in  p?r»'n alld^Sw 
the  office  of  the  court  having  such  appointment  to  make,  a  statement  *"  *""'"'  °"'y 
of  the  whole  estate  of  said  minor,  and  the  probable  value  thereof,  and 
also  the  probable  annual  rents  of  such  minor's  real  estate,  and  shall 
verify  the  same  by  affidavit,  and  shall  give  bond,  with  freehold  sure/ties,  "'» ^"^ 
resident  of  the  state,  one  of  whom  shall  be  resident  of  the  county 
where  such  guardian  is  appointed,  payable  to  the  state,  in  double  the 
amount  of  the  personal  estate  belonging  to  said  minor,  and  also  of  the 
gross  amount  of  rents  that  will  be  probably  received  by  the  guardian 
from  the  real  estate  of  said  minor  during  his  or  her  minority :  pro- 
vided, that  in  lieu  of  freehold  surety,  such  person  may  execute  to  said 
minor  a  mortgage  upon  good  and  -unincumbered  real  estate,  first  fur- 
nishing to  said  probate  court  an  abstract  of  his  title  thereto,  which  shall 
by  affidavits  duly  filed  be  shown  to  be  in  value,  exclusive  of  all  improve- 
ments thereon,  sufficient  to  secure  said  bond  to  the  satisfaction  of  said 
probate  court,  which  mortgage  shall  be  duly  recorded  in  the  coimty  in 
•which  such  real  estate  is  situate,  and  filed  with  such  probate  court ; 
which  bond  shall  be  conditioned  for  the  faithful  discharge  of  the  duties 
of  said  person,  as  such  guardian,  and  shall  be  ajjproved  by  the  court  *•  *  *'*  *"• 
making  such  appointment ;  and  such   person   shall  also  take  an  oath  His  o«th. 
that  he  will  faithfully  and  honestly  discharge  the  duties  devolving  upon 
him  as  such  guardian.     [55  v.  54,  §  6.] 

Sec.  6260.     Before  a  person  is  appointed  guardian  to  have  the  cus-  Bondofguardiao 
tody,  maintenance,  and  tuition  of  a  minor,  without  the  right  to  take  "fp"«>".«'«- 
charge  of  the  estate  of  such  minor,  he  shall  give  bond  in  double  the 
probable  expenses  of  maintaining  and  educating  such  minor  during  one 
year :  in  all  other  respects  his  bond  shall  be  the  same  as  if  he  had  "*  *  ^'  "^** 
charge  of  the  estate  of  his  ward,  and  he  shall  take  the  same  oath  as  is  His  oath, 
prescribed  in  the  preceding  section.     [55  v.  54,  §  7.] 

Sec.  6261.     Exceptions  may  be  filed  in  the  proper  court,  by  any  Exceptions  to 
person  on  behalf  of  any  minor  for  whom  a  guardian  has  been  or  may  '">"''  = 
be  appointed,  to  the  bond  of  such  guardian,  as  to  the  sufficiency  of  the 
amount   of  the  penalty  thereof,  or  the  sureties   therein ;   whereupon 
notice  shall  be  given  to  such  guardian  to  appear  before  said  court  within 
a  reasonable  time,  not  exceeding  ten  days,  and  show  cause  against  the 
allowance  of  the  exceptions;  and  upon  the  hearing  of  such  exceptions, 
the  court  may  dismiss  the  same,  or  require  such  guardian  to  find  addi- 
tional sureties  or  security  in  a  larger  amount,  or  make  such  other  order  Additional  bond, 
as  the  case  may  require ;  and  it  shall  be  the  duty  of  the  court  by  which 
any  guardian  is  appointed,  to  require,  of  its  own  motion,  such  guardian 
to  give  additional  bond  whenever,  in  the  opinion  of  said  court,  the  *'•**'•  "'*• 
iflterests  of  the  ward  of  such  guardian  shall  demand  the  same.     [55  v. 
54,  §  8.] 

Sec.  6262.  No  bond  executed  by  a  guardian  shall  be  void,  or  held  No  bond  invalid 
invalid  on  account  of  any  informality  in  the  same,  nor  on  account  of  ^°'  "•'«"■'"»'")'• 
any  informality  or  illegality  in  the  appointment  of  such  guardian ;  but 

^  6259.     As  staled  in  the  notes  to  section  G25&,  a   f;iii<rdian  has  no  power  lo  act  as  such,  or 
to  control  the  property  of  his  ward,  until  he  has  giveu  the  bond  required  by  statute,     ^tiit*  v.     S««  Appendix. 
Shanty  supra  :  and  sec  also  Maxsom  v.  Savtyevt  supra. 

And  see  Hcoiy  v.  Gano,  85  O.  S.  3S0 ;    King  v.  BtU,  36  O.  S.  460 ;    Eichtlbtrgtr  v.  Crms,  4^ 
O.  S.  549. 

\  6162,     Sec  King  V.  Bttl,  30  O.  S.  •ItjU.    .See  appeno;^. 
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&  A  c  078.  ^^^  bond  shall  have  the  same  force  and  effect  as  if  such  appointment 
had  been  legally  made  and  such  bond  executed  in  proper  form.  [55 
V-  54,  §  9-] 
One  bond  for  two  Sec.  6263.  Wh«n  the  same  person  shall  be  appointed  guardian  of 
inrfeesTusueii  Several  minors,  being  children  of  the  same  parentage  and  inheriting 
cases.  iiom  the  same  estate,  separate  bonds  shall  not  be  reguired ;  and  in  such 

cases  only  one  ^plication  sliall  be  required,  and  the  letters  of  guard- 
ianship to  be  issued  to  such  guardian  by  the  court  shall  be  in  one  copy, 
and  not  one  for  each  minor ;  and  the  court  approving  and  recording 
such  bond,  and  issuing  such  letters,  shall  charge  such  fees  as  are 
'•  allowed  by  law  for  such  services,  to  be  charged  but  once,  and  not  once 
for  each  ward  of  such  guardian.     [63  v.  43,  ^  10.] 

Powers  of  guard-       Sec.  6264.     Every  person  appointed  guardian  both  of  the  person 
i^a'Je''*"*'"  '"■*  and  estate  of  a  minor,  shall  have  the  custody  and  tuition  of  his  ward, 
and  the   management  of  such   ward's  estate  during  minority,  unless 
sooner  removed  or  discharged  from  such  trust,  or  the  guardianship  shall 
sooner  determine  from  any  of  the  causes  specified  in  this  chapter :  pro- 
Rights  of  parents.  \^ded,  that  the  father  of  such  minor,  or  if  there   be   no   father,  the 
8.AC.«7S.  mother,  if  suitable  person,  respectively,  shall  have  the  custody  of  the 

jierson  and  the  control  of  the  education  of  such  minor.     [55  v.   54, 

§  11] 
Effect  of  marriage      Sec.  6265.     The  marriage  of  a  ward,  if  a  female,  shall  determine 
of  female  ward,      jj^^  guardianship  as  to  the  person,  but  not  as  to  the  estate  of  such  ward. 
••"••"•  [5SV.  S4.S.2.] 

A  parent  may,  by  Sec.  6266.  Any  father,  or  in  case  the  father  be  dead  or  have  gone 
guardKin°for "  ^°  parts  unknown,  any  mother  may,  by  last  will  in  "writing,  appoint  a 
minor  children,      guardian  or  guardians,  for  any  of  his  or  her  children,  whether  born  at 

the  time  of  making  the  will,  or  afterward,  to  continue  during  the  minor- 


S.  A  C.  1081. 


ity  of  the  chUd,  or  for  a  less  time.     [50  v.  297,  §  72.] 

has 


Testamentary  Sec.  Q267.     When  a  guardian  has  been  ajjpointed  by  will,  by  a 

|Kf«enci!etc7    father  or  mother  of  any  child,  such  guardian  shall  be  entitled  to  prefer- 
ence in  appointment  over  all  others,  without  reference  to  his  place  of 
His  duties,  residence,  or  the  choice  of  such  minor,  but  his  appointment,   duties, 

HabiUtie*"*'  powers,  and  liabilities  shall  in  all  other  respects  be  governed  by  the  law 

regulating  guardians  not  appointed  by  will,  except  as  otherwise  si)ecially 
8. AC. 07*.  provided.     [55  v.  S4>  §  i3-] 

When  such  guard-  Sec.  6268.  Every  sucfi  testamentary  guardian  shall  give  bond,  in 
bond!'etc*"^*  ''^^  manner  and  with  like  conditions,  as  is  required  of  a  guardian 
appointed  by  the  probate  court:  provided,  that  when  the  testator, 
in  the  will  appointing  the  guardian,  shall  have  ordered  or  requested  that 
such  bond  should  not  be  given,  the  bond  shall  not  be  required,  unless, 
from  a  change  in  the  situation  or  circumstances  of  the  guardian,  or  for 
a  *  c.  1081.         other  sufficient  cause,  the  court  of  probate  shall  think  proper  to  require 

it.     [50  V.  297,  §  73.] 
Duties  of  guard-       Sec.  6269.    The  following  shall  be  the  duties  of  every  guardian  of 
«tatef '""°"  ""''  any  minor,  who  may  be  appointed  to  have  the  custody  of  such  minor 
Am.  88  V.  345.       and  take  charge  of  the  estate  of  such  minor,  to-wit: 

*»*«  Appendix*  ^  6269.     Where  a  guardian,  for  the  purpose  of  paying  for  improvements  to  land  in  the  posses- 

^  sion  of  or  claimed  by  his  ward,  gave  a  lien  on  the  accruing  rents,  it  was  held  that  if  the  guardian 

had  the  power  10  incumber  the  Ipnd,  the  ward  could  not  overreach  the  lien  by  purchasing  a 
paramount  and  better  title  than  he  had  when  the  lien  was  created  ;  for  the  contract  of  the 
guardian,  made  within  the  extent  of  his  power,  binds  the  ward  the  same  as  if  it  were  his  own, 
Esie  V.  Stnyng,  2  O.  401 ;  and  if  a  guardian  convert  land  scrip,  receivable  at  the  land  office  in  the 
purchase  of  public  lands,  into  money,  by  investing  it  in  land  for  himself  and  others,  and  account- 
ing with  his  wards  for  the  scrip,  with  interest  from  the  time  of  its  investment,  he  can  not,  if  he 
acted  in  good  faith  in  the  transaction,  be  charged  as  a  trustee  of  the  land  purchased,  or  com- 
pelled to  account  for  the  profits  growing  out  of  the  purchase,  Davies  v.  Lourey,  I.,  O^  655;  the 
account  required  of  the  guardian,  to  be  rendered  at  least  every  two  years  to  the  probate  court, 
when  rendered  and  judicially  pas.scd  on  by  the  court,  is  a  settlement  within  the  meaning  of 
section  31  {infra  6289);  and  under  the  provisions  of  that  section,  every  settlement  is  final  between 
the  Kuardian  and  ward,  unless  an  appeal  is  taken  therefrom,  or  it  is  opened  under  the  provisions 
of  that  section,  Woodmansie  v.  Xi'oodmansit^Tfl  O.  S.  IS;  but  when  a  guardian  closes  his 
account  with  his  ward,  by  filing  a  final  settlement  in  the  probate  court,  an  amount  being  due  his 
ward,  for  which  he  induces  her  to  si^n  a  receipt  as  for  money  paid,  he  agreeing  to  be  responsi- 
ble to  her  for  the  amount,  with  interest,  an  action  may  be  maintained  upon  such  agreement  by 
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First — To  make  out  and  file,  within  three  months  after  his  appoint- 
ment, a  full  inventory,  verified  by  oath,  of  the  real  and  personal  estate 
of  his  ward,  with  the  value  of  the  same,  and  the  value  of  the  yeariy 
rent  of  the  real  estate ;  and  failing  so  to  do  for  thirty  days  after  he  shall 
have  been  notified  of  the  expiration  of  the  time  by  the  probate  judge, 
laid  probate  judge  shall  remove  him  and  appoint  a  successor. 
Second — ^To  manage  the  estate  for  the  best  interest  of  his  ward. 
Third — To  render,  on  oath,  to  the  proper  court,  an  account  of  the 
receipts  and  expenditures  of  such  guardian,  verified  by  vouchers  or 
proof,  once  in  every  two  years,  or  oftener,  upon  the  order  of  the  court, 
made  upon  motion  of  any  person  interested  in  said  ward  or  the  prop- 
erty of  such  ward,  for  good  cause  shown  by  affidavit,  and  failing  so  to 
do  for  thirty  days  after  he  shall  have  been  notified  of  the  expiration  of 
the  time  by  the  probate  judge,  he  shall  receive  no  allowance  for  services, 
unless  the  court  shall  enter  upon  its  journal  [that]  such  delay  was  neces- 
sary and  reasonable :  provided,  that  in  all  cases  where  the  whole  estate 
of  said  ward,  or  of  several  wards  jointly,  under  the  same  appointment 
of  guardianship,  shall  not  exceed  two  hundred  dollars  in  value,  said  , 

guardian  shall  only  be  required  to  render  such  account  upon  the  termi- 
nation of  said  guardianship,  or  upon  the  order  of  said  court,  made  upon 
its  own  motion,  or  the  motion  of  some  person  interested  in  said  ward  or 
wards,  or  in  his,  her,  or  their  property,  for  good  cause  shown,  and  set 
forth  upon  the  journal  of  said  court. 

Fourth — At  the  expiration  of  his  trust,  fully  to  account  for  and  pay 
over  to  the  proper  person  all  of  the  estate  of  his  ward  remaining  in  his 
hands. 

Fifth — To  p^  all  just  debts  due  from  such  ward,  out  of  the  estate 
in  his  hands,  and  collect  all  debts  due  such  ward,  and,  in  case  of 
doubtful  debts,  to  compound  the  same,  and  to  appear  for  and  defend, 
or  cause  to  be  defended,  all  suits  against  such  ward. 

Sixth — When  any  ward  has  no  father,  or  having  a  father  who  is  un- 
able or  fails  to  educate  such  ward,  it  shall  be  the  duty  of  his  guardian  to 
provide  for  him  such  education  as  the  amount  of  his  estate  may  justify. 
Seventh — To  loan  or  invest  the  money  of  his  ward  within  a  reason- 
able time  after  he  receives  it,  in  notes  or  bonds  secured  by  first 
mortgage  on  real  estate  of  at  least  double  the  value  of  the  money 
loaned  or  invested,  exclusive  of  improvements,  timber,  or  minerals, 
subject  to  destruction  or  exhaustion,  in  bonds  of  the  United  States,  or 
of  any  state  on  which  default  has  never  been  made  in  the  payment  of 
interest,  or  bonds  of  any  county  or  city  in  this  state.  is«ned  in  con- 
formity to  law ;  or,  with  the  consent  and  ajjprobation  ( f  the  probate 

ifce  ir»rd.  and  the  *um  actually  due  recovered  from  the  guardian,  without  in  any  way  opening 
Of  reviewing  the  accounts  which  had  been  nettled  in  the  probate  *.ourt.  Lintisityv.  Lindstty,^  29 
0  S.157;  but  aguardiancan  not  sustain  an  action  against  hi;- ward  while  the  relation  of  guardian 
and  ward  »ub9ist^.  for  advances  made  to  his  ward,  as  evidenced  by  a  balance  due  to  bim  on 
■ettlement  with  the  court.  Davit  v.  Ffird,  7  O.  2  pt.  104;  the  action  to  recover  any  balance 
that  may  be  due  him  from  his  late  ward  must  be  brought  in  the  proper  court,  after  such  balance 
is  declared  in  tne  probate  court,  and  after  the  relation  between  them  ceases  to  subsist.     lb. 

But  a  guardian  may.  in  his  account  filed  for  settlement  in  the  probate  court,  charge  all  proper 
dcbt%  due  from  his  ward,  although  accruing  prior  to  the  guardianship ;  for  he  can  not  brmg  an 
»ction  a^inst  himself  or  his  ward  while  the  relation  continues.  When  so  filed,  the  prooale 
it*d{e  has  no  discretion  to  refuse  to  settle  them,  though  he  should  scrutinize  them  with  great 
jealous},  and  disallow  items  which  are  not  proper  charges,     lb. 

Where  a  guardian,  appointed  in  PcnnsyKania,  rerctvcd  the  assets  of  the  ward,  and  then  removed 
vith  Ills  ward  to  Ohio,  and  died  without  settlement  with  his  ward,  it  was  held  that  the  ward 
-lold  maintain  an  action  in  the  courts  of  Ohio,  for  an  account,  against  the  personal  representa- 
tive of  the  esuie  of  the  guaidian,  Peiian  v.  R,'bb,  M  O.  'I'l't ;  but  the  refusal  of  the  guardian  to 
Pay  over  to  the  minor  or  his  attorney  money  in  his  hands  belonging  to  such  minor,  is  not  a 
breach  of  his  bond,  and  such  refusal  will  not  give  the  minor,  by  his  next  friend,  a  right  to  insti- 
fcdesait  on  the  bond.     Fav^ritt  w,  Booker,  \~  0.^.iA%. 

Tie  object  for  which  a  guardian  of  the  property  of  a  minor  is  appointed  is  to  safely  keep  the 
fcnds  of  the  ward,  and  to  so  invest  them  as  to  render  them  productive.  When  he  fail*  to  K) 
faveat  them  he  is  charjced  with  interest,     Armttrons  v,  MilUr,  6  O.  US. 

And  lee  Nrwtan  v.  Hammond,  38  O,  S.  *»;  StroHf  v.  Strautt,  40  O.  S.  Si ;  Eichtlbtrgrr  v. 
(■'Mr.  42  O.  S.  MS.  . 
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court,  in  nroductive  real  estate  within  this  state,  the  title  to  which 
shall  be  taken  in  the  name  of  the  guardian  as  such ;  and  to  manage 
such  investments,  and  when  deemed  proper,  change  the  same  into 
any  other  investment  of  the  above  classes ;  but  no  real  estate  so  pur- 
chased shall  be  sold  by  the  guardian,  exdept  with  the  consent  and 
approbation  of  the  probate  court ;  and  if  said  guardian  fail  to  loan  or 
invest  the  money  of  his  ward  within  such  reasonable  time,  he  shall 
account  on  settlement  for  such  money  and  interest  thereon,  calculated 
with  annual  rests;  and  also  to«y  settle  and  adjust,  when  necessary  or 
desirable,  the  assets  which  he  may  receive,  in  kind,  from  an  executor 
or  administrator,  as  may  be  most  advantageous  to  his  wards,  hut  before 
such  settlement  and  adjustment  shall  be  valid  and  binding,  it  shall  be 
approved  bv  the  probate  court,  and  such  approval  entered  on  its  journal ; 
and  with  the  like  approval,  to  hold  the  assets  as  received  from. the 
executor  or  administrator,  or  what  may  be  received  in  the  setdement 
and  adjustment  of  said  assets. 

Eighth — To  obey  and   perform  all   orders  and  judgments  of  the 
proper   courts   touching   the   guardianship.       \March    25,    1880:    V7 

V-  77-] 

Dutiet  of  guard-       Sec.  6270.     When  a  guardian  is  appointed  to  take  charge  only  of 

ian  of  estate  only,  the  estate  of  a  minor,  his  duties  shall  be  the  same  as  those  specified  in 

the  preceding  section,  except  that  he  shall  not  be  required  to  perform 

*•**••"•         the  sixth  duty  therein  mentioned  when  a  guardian  of  the  person  of 

such  minor  has  been  appointed.  [55  v.  54,  §  15.] 
Of  the  person,  etc.  Sec.  6271.  When  a  guardian  is  appointed  to  have  the  custody, 
maintenance,  and  education  of  a  minor,  his  duties  shall  be  as  follows: 
First — To  protect  and  control  the  person  of  his  ward.  Second — To 
provide  a  suitable  maintenance  for  his  ward,  when  necessary,  which 
shall  be  paid  out  of  the  estate  of  such  ward  in  the  hands  of  the  guard- 
ian of  such  estate,  upon  the  order  of  the  guardian  of  the  person  of 
such  ward.  Third — When  such  ward  has  no  father  or  mother,  or  hav- 
ing a  father  or  mother,  and  such  parent  is  unable  or  fails  to  maintain  or 
educate  such  ward,  it  shall  be  the  duty  of  the  guardian  so  appointed  to 
provide  for  him  such  maintenance  and  education  as  the  amount  of  his 
estate  may  justify,  which  shall  be  paid  out  of  the  estate  of  such  ward 
in  the  hands  of  the  guardian  of  such  estate,  uporv  the  order  of  the 
guardian  of  the  person  of  such  ward.  Fourth — To  obey  and  perform 
'*•  all  the  orders  and  judgments  of  the  court  touching  the  guardianship. 

[55  V.  54,  §  j6.1 
Guardian  maybe       Skc.  6272.    The  proljate  court  may  at  any  time  remove  any  guard- 
ramoved:  j^f,_  |,g  having  thirty  days'  notice  thereof,  for  habitual  drunkenness, 

neglect  of  his  duties,  incompetency,  fraudulent  conduct,  removal  from 
the  county,  or  any  other  cause  which,  in  the  opinion  of  such  court,  ren- 
8.  *  0. 674.  jg^g  jj  Cq^  jjjg  interest  of  the  ward  that  such  guardian  be  removed  ;  the 

Effect  of  guardian  removal  from  (he  state  of  any  person  who  has  been  heretofore  or  who 
removing  from  the  ^j^y  jjg   hereafter  appointed   guardian,  shall  of  itself  determine   the 

guardianship  of  such  person.     [55  v.  54,  §  17.] 
Howsureiyof  Sec.  6273.    Anysuretyof  aguardian  may,  at  anytime,  apply  to  the 

fe^df"  "  proper  probate  court  to  be  released  from  his  bond  of  such  guardian,  by 

filing  his  request  therefor  with  the  judge  of  such  court,  and  giving  ten 
ppen   X.      (Jays'  notice  to  such  guardian,  when  application  will  be  made  to  such 
court  to  release  such  surety ;  and  if  such  guardian  fail  to  give  new  bond 
8.  *  c  e74  as  by  such  court  directed,  he  shall  be  removed  and  his  letters  super- 

seded, but  such  original  surety  shall  not  be  released  until  such  guardian 
Extent  of  his  lia-    SO  givcs  bonds,  and  such  original  surety  shall  be  liable  only  for  the  acts 
"''  of  such  guardian  from  the  time  of  the  execution  of  the  original  bond 

to  the  filing  and  approval  by  the  court  of  such  new  bond.     [55  v.  54, 
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Sec.  6274.     The  court  by  which  any  guardian  has  been  or  may  be  Resignaticn  of 
appointed,  may,  for  reasons  satisfactory  to  such  court,  accept  the  resig-  eu^S""-  <=•«■ 
nation  of  any  such  guardian  and  appoint  another  in  his  stead,     fss  v. 

54.  §19]  8.* 0.674. 

Sf.c.  6275.     It  shall  be  the  duty  of  the  court  by  which  any  guard-  HUduUeien- 
ian  has  been  or  may  be  appointed  to  enforce  the  return,  at  the  pre-  f""""*- 
scribed  times,  of  all  inventories  and  accounts  required  to  be  filed  in 
such  court  by  such  guardian,  and  also  to  enforce  the  performance  of 
all  other  duties  devolving  upon  guardians  appointed  by  such  court, 
either  with  or  without  complaint  being  first  made,  and  thereupon  to 
make  and  enter  such  judgments  and  orders  as  may  be  requisite  in  any 
case  to  promote  the  faithful  and  correct  discharge  of  the  duties  of  such 
guardians,  or  to  preserve  the  estate  of  minors  for  whom  such  guardians  "•  *  *•  •'*• 
may  have  been  or  shall  be  appointed.     [55  v.  54,  §  20.] 

Sec.  6276.     When    a    minor,   for  whom   a   guardian   has   been  when  ward  re- 
appointed in  this  state,  shall  remove  to  another  state  or  territory,  and  a  "aw  Ld'Hkl  t 
guardian  of  such  infant  shall  be  there  appointed,  the  guardian  appointed  f»'<|jp>  guardian 
in  this  state  may  be  removed,  and  required  to  settle  his  account  as  sTr"-<'" 
hereinafter  provided.     [55  v.  54,  §  17.] 

.Sec.  6277.     Such  removal  shall  not  be  made  unless  the  guardian 
appointed  in  another  state  or  territory  shall  apply  to  the  probate  court 
in  this  state  which  made  the  former  appointment,  and  file  therein  an 
exemplification  from  the  record  of  the  court  making  the  foreign  appoint-  when  and  under 
ment,  containing  all  the  entries  and  proceedings  in  relation  to  his  riance»'hegaar*. 
appointment,  and  his  giving  bond,  with  a  copy  thereof  and  of  the  let-  'a"  here  may  u 
ters  of  guardianship,  all  authenticated  as  required  by  the  act  of  con-  "'"°''* 
gress  in  that  behalf;  and  before  such  application  shall  be  heard,  or  any 
action  taken  therein  by  the  court,  at  least  thirty  days'  written  notice 
shall  be  served  on  the  guardian  appointed  in  this  state,  specifying  the 
object  of  the  application  and  the  time  when  the  same  will  be  heard : 
provided,  no  such  removal  shall  be  made  in  favor  of  any  foreign  guard- 
ian, unless  at  the  time  of  the  hearing  the  state  or  territory  in  which  he 
was  appointed  has  made  a  similar  provision  as  to  wards  removing  from 
such  state  or  territory ;  and  provided,  further,  that  the  court  may,  in  any 
case,  deny  the  application  unless  satisfied  that  the  removal  of  the  guard- 
ian  appointed  in  this  state  would  be  to  the  interest  of  the  ward.     [65  v. 
7,  S  2-] 

Sec.  6278.     If  the  court,  on  such  hearing,  remove  the  guardian,  what  w  be  done 
the  court  may  cause  all  suitable  orders  to  be  made  discharging  the  resi-  }.^*""jj*"  ''"* 
dent  guardian,  and  authorizing  the  paying  over  and  delivery  to  the  for- 
eign guardian  ail  moneys  and  other  property  in  the  hands  of  the  resi-  *•*''•  •**• 
dent  guardian  after  his  settlement.     [65  v.  7,  §  2.] 

Sec.  6279.     In  any  case  in  whicti  a  guardian  not  appointed  in  this  when  fureign 
state  and  his  ward  are  both  non-residents  of  this  state,  and  the  ward  is  forcIglTward  may 
entitled  to  money  or  other  property  in  the  lawful  custody  of  any  execu-  demand  or  receive 
tor,  administrator,  or  other  person  in  this  state,  such  guardian  may,  by  war^'in'tWs'sute. 
the  order  of  the  probate  court  of  the  proper  county,  upon  filing  therein 
the  proofis  named  in  the  second  preceding  section,  and  giving  notice 
to  such  custodian  as  therein  prescribed,  be   permitted  to  demand, 
receive,  or  recover,  by  suit,  such  money  or  other  property,  and  remove 
the  same,  unless  the  terms  of  limitation  attending  the  right  by  which 
the  ward  owns  the  same,  conflict  with  such  removal.     [65  v.  7,  §  i.] 


8.A8.SM. 


2  6274.  When  a  guardian  is  superseded,  and  another  guardian  appointed  in  his  stead,  proceed- 
ilgs  in  an  action  against  the  former,  as  such,  after  he  has  been  superseded,  will  not  operate 
•gainst  or  bind  the  ward,  or  the  succeeding  guardian.    Ett4  v.  Strong,  2  O.  401. 

i  CIS.    See  Leudon  t.  PaUirnn,  41  O.  S.  206. 

\  Vm.  Tot  decisions  under  former  law,  see  £ttt  v.  Stranr,  2  O.  401,  and  Majctam  v.  Stmytr, 
UO.  IM.  , 
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§8  6280-6282. 


The  sale  of  the 
personal  and  real 
estate  o/  minors : 


8.  A  C.  «li.- 

8.  «  8. 882. 


And  in  one  appli- 
cation guardian 
msly  ask  for  sale 
of  the  real  estate 
of  two  or  more 
wards,  and  two  or 
more  guardians 
may  join. 


The  petition  for 
sale  of  real  estate : 
what  it  shall  con* 
tain. 


8.  A  C.  67t. 
B.*C«80. 


Notice  of  filing, 
•tc. 


Sec.  6280.  The  guardian  of  the  person  and  estate,  or  of  estate 
only,  shall  have  power,  when  for  the  interest  of  the  ward,  to  sell  all  or 
any  part  of  the  personal  estate  of  the  ward,  and  whenever  necessary 
for  the  education,  support,  or  payment  of  just  debts  of  any  minor,  or 
for  the  discharge  of  any  liens  on  the  real  estate  of  such  minor,  or 
whenever  the  real  estate  of  such  minor  is  suffering  unavoidable  waste, 
or  a  better  investment  of  tha  value  thereof  can  be  made,  and  the  court 
shall  be  satisfied  that  a  sale  thereof  will  be  for  the  benefit  of  any  minor, 
the  probate  court  by  which  a  guardian  of  the  person  and  estate,  or  of 
the  estate  only,  has  been  appointed,  may,  on  the  application  of  such 
guardian,  order  the  real  estate  of  such  minor,  or  a  part  thereof,  situate 
in  this  state,  to  be  sold ;  and  where  any  person  is  such  guardian  for 
two  or  rnore  minors  whose  real  estate  is  owned  by  them  jointly,  or  in 
common,  the  guardian  may  in  one  application  ask  for  the  sale  of  the 
interest  of  all  or  any  number  of  his  wards  in  such  real  estate ;  and 
where  different  persons  are  guardians  of  minors  so  interested  jointly, 
or  in  common,  in  the  same  real  estate,  such  guardians  may  jdin  in  one 
application;  and  on  the  hearing,  in  either  case,  the  court  may  authorize 
the  sale  of  the  interest  of  one  or  more  or  of  all  such  -wards,  as,  in  its  dis- 
cretion. It  may  deem  right  and  proper.     [56  v.  88,  §  22  ;  59  v.  19,  §  i.J 

Sec.  6281.  Such  application  for  sale  of  real  estate  shall  be  by  peti- 
tion, which  shall  set  forth,  specifically :  First — The  value  and  character 
of  all  f)ersonal  estate  belonging  to  such  ward  that  has  come  to  the 
knowledge  or  possession  of  such  guardian.  Second — The  disposition 
made  of  such  personal  estate.  Third — The  amount  and  condition  of 
such  ward's  personal  estate,  if  any,  dependent  upon  the  settlement  of 
any  decedent's  estate,  or  the  execution  of  any  trust.  Fourth — The 
annual  value  of  the  real  estate  of  the  ward,  with  a  pertinent  description 
of  such  real  estate.  Fifth — ^The  araoutit  of  rent  received,  and  the 
application  thereof.  Sixth — The  proposed  manner  of  re-investing  the 
proceeds  of  the  sale,  if  asked  for  that  purpose.  Seventh — Each  item 
of  indebtedness,  or  the  amount  and  character  of  the  lien,  if  the  sale 
is  prayed  for  the  discharge  thereof.  Eighth — The  age  of  the  ward, 
where  and  with  whom  residing.  Ninth — If  there  be  no  personal  estate 
belonging  to  such  ward  in  possession  or  expectancy,  and  none  has  come 
into  the  hands  of  such  guardian,  and  no  rents  have  been  received,  the 
fact  shall  be  stated  in  the  petition  :  If  it  is  desired  that  the  land  sought 
to  be  sold,  or  any  i)art  thereof,  shall  be  laid  out  in  town  lots,  that  feet 
shall  be  stated  and  the  reasons  therefor,  and  the  manner  in  which  die 
same  is  to  be  laid  out.     [55  v.  54,  §  23 ;  52  v.  76,  §§  i,  2.] 

Sec.  6282.  Upon  such  petition  being  filed,  verifitd  by  the  oath 
of  the'  guardian,  the  court  shall  order  the  petitioner  to  give  notice  to 
his  ward,  to  the  husband  or  wife  of  such  ward,  and  to  all  persons 
entitled  to  the  next  estate  of  inheritance  in  such  real  estate,  who  shall 
be  defendants  to  the  petition  of  the  filing  and  demand  thereof^  and 


jU  App^adlx,  \  62HI.    The  statute  for  the  sale  of  infants'  esutcs  by  guardians  requires  that  the  petition  of 

*  the  guardian  shall  contain  a  description  of  all  the  real  estate  of  the  ward,  and,  when  the  con- 
trary doeft  not  appear,  it  will  he  presumed  that  the  re.i1  estate  described  in  the  petition  includes 
all  that  the  ward  owns.     Mauarr  v.  Purrish.  20  O.  S.  <"M. 

In  a  proceeding  under  the  statute  for  the  s-ile  of  lands  of  a  minor  by  a  guardian,  the  petition 
described  the  tots  as  Nos.  7;{,  74,  and  7u,  in  East  1  ronton,  and  as  having  come  to  the  ward  by 
descent-  1"he  appraisement  and  order  of  sale  described  them  as  Nos.  I7;|,  174,  and  175,  the 
latter  being  the  true  description  of  the  lots  actually  owned  by  the  ward,  and  which  came  to  her  by 
descent.  In  an  action  by  the  ward  against  the  purchaser  of  one  of  the  lots,  at  a  sale  by  the 
guardian  in  pi.rsiinnce  of  said  order  of  the  probate  court,  it  was  held,  that  it  is  to  be  presumed 
that  the  ward  owned  only  the  three  lots  sold,  and  that  there  was  a  mere  mistake  in  numbering 
them  in  the  petition,  and  that  the  petition  was  sufficient  to  give  the  court  jurisdiction,  lb. :  and 
the  failure  of  the  court  to  require  an  additional  bond  of  the  guardian,  before  allowing  the  order 
of  sale,  or  to  appoint  appraisers  who  have  the  proper  quali1ications,(in  this  case  residence  in  the 
county],  although  it  may  be  ground  for  error,  does  not  render  the  proceedings  void,  or  the  saie 
invalid.     Ih.    And  see  Arrovtstnitk  v,  Harmoning^  42  O.  S.  254. 

And  for  construction  of  former  law,  see  Armstrong-  v.  Mt'Ufr,  6  0. 118;  Stall  v.  Macalesier,  9 
0. 19;  Estt  V.  Strang,  2  O.  401 ;  and  Maxstm  v.  Saxuyir,  12  O.  19a. 
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the  time  when  the  same  shall  be  heard,   in   such  manner  as   to  the  For"Dm„r  Ta- 

court  shall  seem  reasonable  and  proper ;  but  only  the  ward  and  hus-  i^i^J"  '*  ''^ 

band  or  wife  of  such  ward  need  be  so  notified  or  made  defendants, 

unless  the  said  estate  came  to  such  ward  by  devise,  descent  or  deed 

of  gift  from  an  ancestor,  and  if  such  wird  has  then  living  a  brother 

or  sister  of  the  half-blooid  Sind  of  the  blood  of  such  ancestor,  or  their 

legal  representatives ;  and  in  such  proceeding  the  right  and  expectancy 

of  dower  of  the  husband  or  wife  of  such  ward  in  such  premises,  may 

be  released  in  the  manner  and  otherwise  treated  and  dealt  with  as  is 

provided  in  section  6306  of  the  Revised  Statutes.     [^March  18,  1889: 

86  V.  107.] 

Sec.  6283.     At  the  time  appointed  for-the  hearing  of  said  petition,  "'=*"j;«  °'  f"' 
and  being  satisfied  that  the  notice  named  in  the  last  preceding  section 
has  been  given,  and  that  such  real  estate  ought  to  be  sold,  the  court 
shall  appoint  three  freeholders  of  the  county  in  which  said  real  estate  Appraii»r>. 
shall  be  situated,  who  are  not  of  kin  to  the  petitioner,  to  appraise  said 
real  estate;  and  if  such  petition  seeks  to  have  the  land  or  any  part     **^***'*' 
thereof  laid  out  into  town  lots,  and  the  court  finds  that  it  will  be  to  the  Survey  in»  town 
advantage  of  the  wai^d  to  have  the  same  done,  the  court  shall  also '""' 
authorize  the  survey  and  platting  of  the  land  for  that  purpose.     [56  v.  **•*<'•  •"*• 
88,^25;  52  V.  76,8  2] 

Sec.  6284.     Said  appraisers  shall  take  an  oath  to  truly  and  impar-  Oath  oi  ap- 
tially  appraise  said  real  estate  at  the  fair  cash  value,  which  oath  shall  be  p™«"- 
indorsed  on  the  certificate  of  their  appointment,  or  order  of  sale  issued 
by  the  court.     [55  v.  54.  §  26.]  *^  *  «•  "'«• 

Sec.  6285.     Upon  the  appraisement  of  said  real  estate  being  filed.  Guardian  to  cxe- 
signed  by  said  appraisers,  the  court  shall  require  such  guardian  to  exe-  ^1"'""'' ""'"" 
cnte  a  bond,  with  sufficient  freehold  sureties,  payable  to  the  state  in 
double  the  appraised  value  of  such  real  estate,  with  condition  for  the 
faithful  discharge  of  his  duties,  and  the  faithful  payment,  and  account- 
ing for,  of  all  moneys  arising  from  such  sale  according  to  law.     [  55  v.  *•**••*•• 

54.  <5  27-] 

Sec.  6286.     Upon  such  bond  being  filed  and  approved  by  the  Orderofs«i«of 
court,  it  shall  order  the  sale  of  such  real  estate,  at  auction,  for  not  less  court,"a"d  hoi*" 
than  two-thirds  of  the  appraised  value  thereof,  providing  in  the  order  "n^de- 
for  reasonable  notice  and  the  place  of  such  sale  in  the  county  in  which 
such  real  estate  shall  lie;  and  the  credit  to  be  given   for  the  paymeut 
of  the  purchase  money,  and  the  deferred  payments  of  the  purchase 
money  Aall  be  secured  by  a  mortgage  executed  by  the  purchaser  on  ^  jjg^jgj. 
the  real  estate  sold,  and  they  shall  bear  interest  at  the  legal  rate  per 
annum  from  the  day  of  sale,  payable  annually  :  provided,  however,  that  g. «  c.  SM. 
if  it  is  made  to  appear  to  such  probate  court  that  it  will  be  more  for  the 
interest  of  said  ward  to  sell  such  real  estate  at  private  sale,  it  may  8-  *  c.  «80. 
authorize  said  guardian  to  sell  the  same  at  private  sale,  either  in  whole  Private  sale, 
or  in  parcels,  and  upon  such  terms  of  payment  as  may  be  prescribed  by  *'"" 
the  court ;  and  in  no  case  shall  such  real  estate  be  sold  at  private  sale 
for  less  than  the  appraised  value  thereof;  and  if  the  petition  includes 
an  application  for  the  laying  out  into  town  lots  of  the  land  to  be  sold.  Laying  out  town 
or  any  part  thereof,  and  the  court  approve  the  survey  and  plat  made  for  °'* 
that  purpose,  the  court  shall  also  authorize  the  guardian,  on  behalf  of 
his  ward,  to  sign,  seal,  and  acknowkdge  the  plat  in  that  behalf  for  record 
according  to  law.     [64  v.  14,  §  28;  56  v.  88,  §  25;  52  v.  76,  §§  i,  2.] 

Sec.  6287.     Upon  the  return  of  the  order  of  sale  issued  by  the  Reponofsaie, 
court,  such  guardian  shall  make  report  of  the  sale  by  him  made;  where-  confirmation. and 
upon  the  court,  on  being  satisfied  that  such  sale  was  fairly   and  legally 

}|  8285,  6286.    See  notes  to  sections  6161,  6281.    See  appendix. 
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made,  sliall  confirm  the  same,  and  order  the  petitioner  to  execute  a 
deed  of  conveyance  for  the  real  estate  so  sold,  ii|X)n  the  purchaser 
securing  the  deferred  payments  of  the  purchase  money  in  the  manner 
prescribed  in  the  last  preceding  section.     [55  v.  54,  §  29.] 

Sec.  6288.  Every  guardian  shall  be  allowed,  by  the  court  settling 
his  account,  the  amount  of  all  his  reasonable  exjjenses  incurred  in  the 
execution  of  his  trust;  and  also  such  compensation  for  his  services  as 
the  court  shall  deem  reasonable.     [55  v.  54,  §  30.] 

Skc.  6289.  The  settlemeat  made  in  the  probate  court  of  the  ac- 
counts of  a  guardian  shall  be  final  between  him  and  his  ward,  unless 
an  aflpeal  be  taken  therefrom  to  the  court  of  common  pleas  in  the  man- 
ner provided  by  law ;  saving,  however,  to  any  such  ward  the  right  of 
opening  and  reviewing  such  settlement,  for  fraud  or  manifest  mistake, 
by  civil  action  in  the  court  of  common  pleas  of  the  county  in  which 
such  settlement  was  made,  or  the  county  where  such  guardian  may 
reside  when  the  petition  is  filed,  at  the  option  of  the  plaintiff  in  such 
action,  at  any  time  within  two  years  after  the  said  ward  shall  arrive  at 
full  age.     [55  V-  54,  §  31-] 

Sec.  6290.  Minors  living  out  of  this  state  and  owning  lands  within 
the  same  shall  be  entitled  to  the  benefit  of  this  act;  and  guardians  of 
minors  residing  out  of  this  state,  who  have  been  ap|X>inted  according 
to  the  laws  of  the  state  or  territory  where  they  may  reside,  shall  have 
the  right  to  bring  and  maintain  actions  and  enforce  the  collection  of 
judgments,  rendered  in  such  cases  in  their  favor,  in  the  same  manner 
and  to  the  same  extent  that  they  could  do  if  they  had  been  appointed 
under  the  laws  of  this  state,  uixjn  giving  security  for  the  costs  which 
may  accrue  in  such  s.ctions,  in  the  same  way  other  non-residents  are 
obliged  to  do  under  the  laws  of  this  state.'  All  applications  for  the  sale 
of  real  estate  by  guardians  of  minors  who  live  out  of  this  state  shall  be 
made  in  the  county  in  which  the  land  is  situate;  or,  if  situate  in  more 
counties  than  one,  then  in  one  of  the  counties  in  which  a  part  of  such 
real  estate  is  situate;  and  additional  security  shall  be  required  from 
such  guardian  or  guardians,  when  deemed  necessary,  anc}  such  as  may 
be  approved  by  the  probate  court  of  the  county  in  which  such  applica- 
tion is  made.     [55  v.  54,  §  32.] 

Sec.  6291.  When  any  guardian  has  died,  or  may  hereafter  die, 
or  shall,  by  reason  of  insanity  or  other  incompetency,  be  placed 
under  guardianship  before  the  settlement  in  court  of  his  or  her  guard- 
ianship account,  it  shall  be  the  duty  of  the  executor,  administrator  or 
guardian  of  such  deceased  or  incompetent  guardian  to  settle  said 
account  in  the  same  manner  as  such  guardian  ought  to  have  done ; 
and  any  person  having  an  interest  in  the  settlement  of  such  account, 
or  the  court  by  which  such  guardian  was  appointed,  of  its  own  mo- 
tion, may,  by  citation  to  be  issued,  returned  and  proceeded  upon 
according  to  the  provisions  of  law  which  may  then  be  in  force  for  the 
settlement  of  decedents'  estates,  compel  such  settlement  to  be  made 
by  the  administrator,  executor  or  guardian  of  such  deceased  or  incom- 
petent person  as  aforesaid.  The  executor,  administrator  or  guardian 
making  such  settlement  shall  be  allowed  such  compensation  for  the 
same  as  the  court  with  which  the  settlement  is  made  shall  deem  reason- 
able.    \March  21,  1887:  84  v.  204.] 

Sec.  6292.  When  any  unmarried  woman,  who  has  been  or  may 
be  appointed  guardian  of  any  minor,  shall  marry,  such  marriage  shall 
of  itself  determine  the  guardianship  of  such  woman ;  and  the  |)robate 
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court  of  the  proper  county  shall  appoint  another  guardian  for  such 
minor,  to  which  last  named  guardian  all  the  estate  of  such  minor  shall,  ,|,.,  „,.oun,j,„d 
on  demand,  be  delivered  up  by  such   former  guardian ;  and  she  shall  »-'i'>^nifnt. 
forthwith  render  her  guardianship  account  for  final  settlement.     [56  v.  „  »  r.  «-q 
88,834.1  "•**'•'"'• 

Sec.  6293.     The  guardian  of  a  female  under  twelve  years  of  age  wards  may  be 
or  a  male  under  fourteen  years  of  age,  may,  if  it  be  necessary,  bind  '*°"'"'  ''j'l"''h" 
such  minor  to  any  suitable  person,  until  such  minor  shall  arrive  at  the  p^obatiTcourl.  ° 
age  of  twenty-one  if  a  male  or  eighteen  if  a  female,  or  for  a  shorter  .- 

period;  but  no  such  indenture  shall  be  executed  unless  the  probate  ■    la 

court  appointing  such  guardian  shall  first  approve  such  binding  and  the 
terms  and  conditions  of-  the  indentures,  and  evidence  such  approval  by     *  *''  *'**■ 
a  certificate  under  the  seal  of  the  court  indorsed  upon  the  indentures. 
[56  V.  88,  §  5.] 

Sec.  6294.     When  any  minor  has  title  to  any  real  estate  by  tax  title  rci,  ,n<:  of  ward-. 
only,  the  guardian  of  such  minor  may,  if  he  deem  it  advisable,  by  deed  '""  'i''^,,''' 
of  release  and  quit  claim  convey  such  minor's  interest  or  title  to  the  ^"""^ 
person  entitled  to  redeem  such  real  estate,  upon  receiving  from  such 
person  the  full  amount  paid  for  such  tax  title  with  the  penalty  and  in- 
terest allowed  by  law  in  that  behalf;  and  if  any  such  guardian  shall 
tender  such  deed  to  the  person  so  entitled  to  redeem  such  real  estate,  KHuct  of  tender  to 
and  such  jierson  shall  refuse  to  accept  the  same  and  pay  as  aforesaid,  '•'■''^'"^• 
such  person  in  any  proceeding  thereafter  instituted  to  redeem  or  recover  ""  *  "•  *'^'*' 
such  real  estate  shall  not  recover  costs.     [50  v.  265,  §§  i,  2.] 

Sec.  6295.     A  guardian  of  the  person  and  estate,  or  of  the  estate  Powerofg.iardian 
only,  of  any  minor  may  lease  the  real  estate  of  his  ward  for  any  term  '"^^^r'  ^"'  ^^"''' 
not  exceeding  three  years  and  not  extending  beyond  the  minority.  seeSup, 
I69  V.  55.  §  M-] 

Sec.  6296.     Such  guardian  may  also  lease  the  real  estate  of  his  Power  m  i=asL-  for 
ward  for  any  term  not  exceeding  fifteen  years,  although  such  term  ex-  ""^^""rrert '° 
tend  beyond  the  minority,  whenever  the  court  appointing  him  shall,  on  from  sale. 
his  application,  find  that  such  lease  will  be  to  the  advantage  of  the  See  Sup. 
ward,  and  is  necessary  to  secure  the  improvement  of  the  real  estate 
and  to  increase  its  rents,  and  that  such  increase  is  needed  for  the  sup- 
port and  education  of  his  ward  or  to  pay  his  liabilities  or  any  liens  on, 
or  claims  against  his  estate,  and  that  by  such  lease  a  sale  of  real  estate 
for  these  purposes  may  be  prevented.     [73  v.  207,  §§  1,3.] 

Sec.  6297.     Such  application  shall  be  by  petition,  which  shall  con- 
tain a  description  of  the  real  estate  and  a  particular  statement  of  its 
value  and  the  value  of  all  other  property  or  effects  of  the  ward,  and  his  Application  for 
income  and  expenses,  a  detailed  statement  of  the  improvements  jjro-  UTn^ie's^'for'ni- 
posed  and  the  liabilities  or  expense  of  support  and  education  to  be  pro-  provemcnt. 
vided  for,  the  rent  of  the  real  estate  as  it  is,  and  the  probable  increase 
of  rent  if  the  improvements  are  made,  the  means  intended  to  be  used 
in  making  the  improvements  and  the  proposed  terms  and  time  of  the 
lease;  and  such  other  facts  as  shall  be  pertinent  to  the  question  whether 
the  authority  for  making  the  lease  should  be  granted.    [73  v.  207,  §  2.] 

Sec.  6298.     In  such  application  the  guardian  may  act  on  behalf  Who  may  unite  i> 
of  two  or  more  wards,  and  two  cr  more  guardians  of  different  wards  pJocMding/"'' 
may  unite,  when  all  the  wards  are  jointly  or  in  common  interested  in  thereon. 
the  real  estate,  and  the  same  rules  shall  apply  as  to  parties  and  notice 
as  in  application  for  sale  of  real  estate ;  and  on  the  hearing  the  court 
shall  appoint  three  disinterested  freeholders  of  the  county  in  which  the 
real  estate  is  situate,  who  are  not  of  kin  to  the  petitioner,  to  view  the 
premises  and  report  under  oath  their  opinion  of  the  probable  cost  of 
the  improvements  proposed,  whether  the  same  and  the  proposed  lease 
would  be  for  the  best  interest  of  the  ward  or  wards,  and  if  so,  upon 
98 
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what  terms  the  lease  should  be  made,  and  the  report  shall  be  returned 
on  or  before  a  day  named  in  the  order  for  the  final  hearing  of  the  case. 
[73  V.  207,  S8  3.  5.  6.1 

Sfx.  6299.  On  the  final  hearing,  if  the  report  of  the  freeholders 
be  in  favor  of  the  lease,  and  the  court  be  of  opinion  that  it  will  be  to 
the  advantage  of  the  ward  or  wards  to  improve  and  lease  the  real 
estate,  and  that  such  lease  is  necessary  to  secure  the  improvements  and 
increase  the  rents,  and  that  such  increase  is  needed  for  the  support  and 
education  of  the  ward  or  wards,  or  to  pay  his  or  their  liabilities  or  liens 
or  other  claims  against  his  or  their  estate,  and  that  by  such  lease  a  sale 
of  real  estate  for  any  of  these  purposes  may  be  prevented,  the  court 
shall  make  an  order  authorizing  the  lease  to  be  made  on  such  terms 
and  in  such  manner  as  the  court  shall  think  proper.     [73  v.  207,  ^  4.] 

Sec.  6300.  In  the  lease  made  in  pursuance  of  such  order,  it  may 
be  provided  that  the  improvements  shall  be  made  by  the  tenant  as  part 
of  the  rent,  or  by  the  guardian,  either  out  of  the  rent  or  other  means 
of  the  ward  or  wards,  as  the  court  may  have  directed.     [73  v.  207, 

§'■] 

Sec.  6301.     Any  lease  made  by  a  guardian  to  extend  beyond  the 
extending  bevond  minority  shall,  nevertheless,  determine  when  the  ward,  if  there  be  but 

minority  shall  .',  ..  „  •>.  ,  ,  ,,      r  .l  *  .. 

determine:  one,  amves  at  full  age,  or  if  more  than  one,  when  all  of  them  arrive  at 

full  age,  unless  such  ward  or  wards  then  confirm  the  same;  and  in  case 
of  the  death  of  the  ward,  if  there  be  but  one,  or  of  all  of  them,  if 
more  than  one,  the  lease  shall  also  determine,  unless  the  legal  representa- 
tives of  such  ward  or  wards  confirm  the  same;  if  there  be  more  than 
one  ward,  and  some  but  not  all  die,  the  lease  shall  continue  till  the  sur- 
vivor or  survivors  reach  full  age;  and  when  such  lease  is  determined 
by  reason  of  the  death  or  majority  of  the  ward  or  wards,  the  tenant 
Lien  of  tenant  foi  shall  have  a  lien  on  the  premises  for  any  sum  or  sums  expended  by  liim 
■""  """"  in  pursuance  of  the  lease  in  making  improvements  and  for  which  ccim- 
pensation  shall  not  have  been  made,  either  by  the  rent  or  otherwise. 
[73  V.  207,  S  i] 


How  the  improv» 
menls  may  be 
made. 


When  such  lease 


improvements. 


Srt  alto  i  mst 

Guardian  for 
idiot,  imbecile 
and  lunatic. 


8m  AppcBdIx. 


When  wife  may 
be  appointed 
guardian ; 


a  AC.  848. 

Her  and  her^  _ 
sureties*  liability. 


OF    LUNATICS,    IDIOTS,    AND    IMBECILES. 

Sec.  6302.  The  probate  court,  upon  satisfactory  proof  that  any 
person  resident  of  the  county,  or  having  a  legal  settlement  in  any 
township  thereof,  is  an  idiot,  imbecile,  or  lunatic,  shall  appoint  a 
guardian  for  such  person,  which  guardian  shall,  by  virtue  of  such  ap- 
pointment, be  the  guardian  of  the  minor  children  of  his  ward,  unless 
the  court  shall  appoint  some  other  person  as  their  guardian ;  an  imbe- 
cile shall  in  this  chapter  be  understood  to  mean  a  person  who,  not 
born  idiotic,  has  become  so ;  provided,  that  no  such  guardian  be  ap- 
pointed until  at  least  three  days'  notice  to  the  persons  next  of  kin 
resident  of  the  county  of  such  person  is  given  to  attend  at  the  feime 
time  and  place,  which  notice  shall  be  served  by  delivering  to  each 
person  named  therein  a  copy  thereof,  or  by  leaving  such  copy  at  his 
usual  place  of  residence.     \^March  \,  1889:  86  v.  61.] 

Sec.  6303.  When  any  person  having  a  wife  shall  be  declared  to  be 
an  idiot,  imbecile,  or  lunatic,  it  .shall  be  lawful  for  the  probate  judge  to 
appoint  the  wife  of  such  person  his  guardian,  if  it  be  made  to  appear 
to  the  satisfaction  of  the  judge  that  she  is  competent  to  discharge  the 
duties  of  such  appointment,  and  any  married  woman  appointed  such 
guardian  shall,  in  her  said  capacity,  have  power  to  enter  into  official 
bonds,  and  she  and  her  sureties  thereon  shall  be  liable  in  the  same  man- 
ner, and  to  the  same  extent  as  though  said  bond  was  executed  by  a 
femme  sole.     [53  v.  81,  §  42.] 
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Sec.  6304.     All  laws  relating  to  guardians  for  minors  and  their  :.w^,ipp!kHi.ii.. 
wards,  and  all  laws  pointing  out  the  duties,  rights,  and  liabilities  of  such  ;',";'jdi'o,s.^,|bc.'" 
guardians  and  their  sureties,  in  force  for  the  time  being,  shall  be  ajjpli-  ■  j|'».  »«d  'heir 
cable  to  guardians  for  idiots,  imbeciles,  and  lunatics,  and  their  children,  se^sup. 
except  as  otherwise  specially  provided ;  but  in  the  settlement  of  the 
accountsof  such  guardians,  no  voucher  shall  be  received  from  or  allowed  s^App""""- 
as  a  credit  to  the  guardian  of  any  idiot,  imbecile,  or  lunatic,  which  shall 
be  signed  or  purport  to  be  signed  by  such  idiot,  imbecile,  or  lunatic;  settlement  of 
and  provided,  that  any  settlement  of  the  account  of  any  such  guardian  '"'=''  gu^dians. 
heretofore  made,  in  which  any  such  receipt  shall  have  been  allowed  as 
credit  to  such  guardian,  shall  be  held  and  deemed  absolutely  null  and 
void,  and  any  settlement  made  by  any  such  guardian  shall,  at  any  time 
within  two  years  after  the  appointment  of  another  guardian,  or  after  the 
-disability  of  such  ward  may  be  removed,  or  such  ward  may  die,  be 
opened  up  and  reviewed,  on  the  motion  of  such  newly  appointed  guard-     ***** 
ian,  or  legal  representative,  or  of  any  other  interested  person,  notice 
of  which  motion  shall  be  given  by  publication  or  otherwise  as  the  probate 
judge  may  direct.     [65  v.  206,  §  45.] 

Sec.  6305.     Such  guardian  may  sue  in  his  own  name,  describing  suits  by  guardian 
himself  as  guardian   of  the  ward   for  whom   he  sues,  and   when  his  o''iu'^j,i^^'ij'*' 
guardianship  shall  cease,  by  his  death,  removal,  or  otherwise,  or  by  the  reviyor  of  same, 
decease  of  his  ward,  any  suit,  action,  or  proceeding  then  {}ending  shall 
not  abate,  if  the  right  survive,  but  his  successor  as  guardian,  or  such 
idiot,  imbecile,  or  lunatic,  if  he  be  restored  to  his  reason,  or  the  exficu-  ' 

tor  or  administrator  of  such  idiot,  imbecile,  or  lunatic,  as  the  case  may 
require,  shall  be  made  party  to  the  suit  or  other  proceeding,  in  like 
manner  as  is  or  may  be  provided  by  law  for  making  an  executor  or      **'•*♦*• 
administrator  party  to  a  suit  or  proceeding  of  a  like  kind,  where  the 
plaintiff  dies  during  its  pendency.     [53  v.  81,  §  46.] 

Sec.  6306.  Whenever  the  sale  of  the  real  estate  of  such  ward  Sale  of  real  e»t«i« 
is  necessary  for  his  support  or  the  support  of  his  family,  or  the  pay-  j't^o^JTmbeclie'or 
ment  of  his  debts,  or  such  sale  will  be  for  the  interest  of  such  ward  i«natic. 
or  his  children,  the  guardian  may  sell  the  same  under  like  proceed-  *"•  *" '■ '"  *"" 
ings  as  are  or  may  be  required  by  law  to  authorize  the  sale  of  real 
estate  by  the  guardian  of  a  minor;  or  if  it  be  more  for  the  interest 
of  such  idiot,  imbecile,  or  lunatic  or  his  children,  the  probate  court, 
upon  the  petition  of  the  guardian,  may  authorize  him  to  sell  said  real 
estate  at  private  sale,  either  in  whole  or  in  parcels,  and  upon  such 
terms  of  payment  as  shall  be  prescribed  by  the  court.  The  petition 
shall  contain  a  pertinent  description  of  the  real  estate  proposed  to  be 
sold,  a  statement  of  its  value  as  nearly  as  can  be  ascertained,  and  the 
facts  on  which  the  application  is  founded ;  and  if,  upon  hearing,  the 
court  shall  be  satisfied  that  it  will  be  more  for  the  interest  of  the  ward 
that  said  real  estate  should  be  sold  at  private  than  at  public  sale,  the 
court  may  make  an  order  authorizing  said  sale,  and  prescribing  the 
terms  thereof,  first  taking  from  said  guardian  a  sufficient  bond. for  the 
faithful  performance  of  his  duty  in  the  premises,  and  for  accounting 
for  the  proceeds  of  all  sales  made  under  said  order;  provided,  how- 
ever, that  the  guardian  shall  not  be  authorized  to  sell  the  real  estate  at 
private  sale  for  less  than  its  full  appraised  value ;  and  if  the  ward  have 
a  husband  or  wife,  such  husband  or  wife  shall  be  made  a  defendant  to 
the  petition,  and  if  he  or  she  file  an  answer  consenting  to  the  salej 
free  and  discharged  of  all  right  and  expectancy  of  dower  therein,  such 
answer  shall,  on  the  sale  being  confirmed,  be  a  full  release  of  his  or 
her  expectancy  of  dower,  and  unless  in  such  answer  an  allowance  in 
lieu  of  dower  be  waived,  the  court  shall  allow,  out  of  the  proceeds  of 
the  sale,  such  sum  in  money  as  is  the  just  and  reasonable  value  of  his 
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8.  AS.  441. 


F»r''Dmtr  Ta-    OX  her  expectancy  of  dower;  and  in  addition  to  the  husband  or  wife 
^*j^.'' '"  ^//*^    of  such  ward,  all  persons  entitled  to  the  next  estate  of  inheritance  in 
such  real  estate  shall  be  made  defendants  to  the  petition  and  notified 
of  the  pendency  of  such  proceedings  in  such  manner  as  the  court  may 
direct.     [Manh  i8,  1889:  86  v.  106.] 
Dower  of  insane.       Sec.  6307.     The  guardiau  of  any  idiotic,  imbccile,  Or  insane  widow, 
widow:°hdw a"     who  has  or  is  supposed  to  have  a  right  of  dower  in  any  lands  or  tene- 
"uard' "  "''' "'''  ""^"tS'  ^^  which  her  husband  was  seized  as  an  estate  of  inheritance,  or 
guar  lan.  .^  ^^^  j^^^  j^^j^  ^^  bond,  article,  or  other  evidence  of  claim,  where  the 

dower  has  not  been  assigned,  shall  have  power  to  sell,  compromise,  or 
adjust  the  same  upon  such  terms  as  he  shall  deem  for  the  interest  of 
such  widow,  and  as  the  probate  court  of  the  county  in  which  the  guard- 
ian was  appointed  shall  approve;  and  after  such  approval,  the  guardian 
may  execute  and  deliver  all  needful  deeds,  releases,  and  agreements  for 
the  sale,  compromise,  or  assignment  of  such  dower.    [62  v.  102,  §§  i, 

2,3-] 

Leasing  and  im-        Sec.  6308.     Such  guardian  may  also,  m  like  manner  as  the  guard- 

proving  by  guard-  j^^^  ^f  ^  niiuor,  and  on  like  proceedings,  be  authorized  to  lease  and 

See  Sup.  improve  the  real  estate  of  his  ward;  and  if  the  lease  extend  beyond 

the  time  of  the  restoration  of  such  ward  to  sound  mind,  or  his  death, 

such  lease  shall  determine  on  his  restoration  or  death,  unless  the  same  . 

be  confirmed  by  such  ward  or  his  legal  representatives;  but  if  such 

lease  determine  by  reason  of  the  restoration  of  the  ward  or  his  death, 

the  tenant  shall  have  a  lien  on   the  premises  for  any  sum  or  sums 

expended  by  him  in  pursuance  of  the  lease  in  making  improvements 

and  for  which  compensation  shall  not  have  been  made  either  by  the  rent 

or  otherwise.     [73  v.  207,1  §§  i.  2.  3.  4.  5.  6.] 

Long  jcase  by  Sec.  6309.     Such  guardian  may  also  be  authorized  by  the  probate 

guardian  may  be    court  to  Icasc  the  real  cstate  of  his  ward  or  any  part  thereof  for  any 

authorized  by,.      .,  .  ,  ,,  .,■'*.,  ,  .    i 

court.  limited  term  of  years  or  by  perpetual  lease,  with  or  without  the  privi- 

lege of  purchase,  whenever  the  court  on  his  application  shall  find  that 
8.  *  s.  487.  jj^g  same  is  necessary  for  the  support  of  his  ward  or  the  support  of  his 

Lease  for  three     family,  or  that  such  leasing  will  be  for  the  best  interests  of  him  or 
years  without        them;  but  such  guardian  may  lease  the  real  estate  of  his  ward  for  anv 

order  of  court.  '  P  ,  •  ,  i-        •  , 

term  not  exceeding  three  years  without  any  application  to  the  court. 
[64  V.  48,  §  I.] 
Application  for         Sec.  6310.     The  application  for  authority  to  make  such  long  lease 
rongleaK'"  '""*■'  or  Icases  shall  be  by  petition,  setting  forth  the  character  of  the  idiocy, 
imbecility,  or  lunacy  of  the  ward,  whether  curable  or  incurable,  tem- 
porary or  confirmed,  and  its  duration,  the  number,  names,  ages,  and 
residence  of  the  family  of  the  ward,  including  the  wife  or  husband  of 
the  ward,  and  of  those  who  have  the  next  estate  of  inheritance  from 
said  ward,  all  of  whom  as  well  as  the  ward  shall  be  made  defendants ; 
and  the  petition  shall  also  contain  a  description  of  the  real  cstate,  its 
8.  *  8. 4s;.8.        value,  and  the  amount  for  which  it  can  probably  be  leased,  the  reasons 
for  the  proposed  lease,  and  the  terms,  covenants,  conditions,  and  stip- 
ulations on  which  it  is  proposed  to  lease  the  same.     [64  v.  48,  §§  i ,  2,  3.] 
Proceedings  on         Sec.  6311.     On  filing  the  petition,  the  same  proceedings  shall  be 
t  eapp  ication.     j^^^  ^^  ^^  petition  for  sale  of  the  real  estate  of  a  minor,  except  that  the 
appraisers  shall  appraise  not  only  the  va.lue  of  the  real  estate,  but  also 
the  value  of  its  annual  rent  upon  the  terms,  covenants,  conditions,  and 
stipulations  of  the  lease  as  proposed  in  the  petition ;  and  the  appraisers 
shall  also  state  in  their  report  their  opinion  whether  the  proposed  lease 
will  be  to  the  interests  of  the  ward  and  his  family,  and  they  may  also 
suggest  any  change  in  the  terms,  covenants,  conditions,  and  stipula- 
tions proposed  in  the  petition ;  and  on  the  return  of  the  appraisement, 
the  guardian  shall  not  be  required  to  give  an  additional  bond,  but  in 


8.^8.  437.8. 
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case  of  sale  under  the  terms  of  the  lease,  he  shall  be  required  to  give 
such  bond  before  the  confirmation  of  the  sale.     [64  v.  48,  §5^  i,  2.] 

Sec.  6312.  Upon  the  final  hearing,  if  the  j)rayer  of  the  petition  be  orden"""'"*  "^ 
granted,  the  court  may  prescribe  the  terms,  covenants,  conditions,  and 
stipulations  of  the  lease,  either  in  accordance  with  those  set  forth  in 
the  petition  or  otherwise,  and  authorizing  the  lease  to  be  made  by  pub- 
lic or  private  letting,  as  may  be  deemed  best;  but  in  no  case  shall  the 
leasing  be  allowed  for  a  less  rent  than  that  named  in  the  report  of  the  «  ^  -  4,0 
appraisers,  and  the  lease  shall  not  take  effect  till  the  same,  with  the 
security  therein,  is  approved  and  confirmed.    .[64  v.  48,  §§  2,  3.] 

Sec.  6313.     The  guardian  of  an  idiot,  imbecile,  or  lunatic,  whether  Completion  of 
appointed  by  a  court  in  this  state  or  elsewhere,  may  complete  the  real  [««"" 
contracts  of  his  ward,  or  any  authorized  contract  of  a  guardian  who 
has  died  or  been  removed,  in  like  manner  and  by  like  proceedings  as 
the  real  contract  of  a  decedent  may,  under  an  order  of  court,  be  spe- 
cifically performed  f)y  his  executor  or  administrator";  but  in  all  cases 
when  the  guardian,  by  virtue  of  such  contract  or  the  completion  thereof, 
shall  receive  or  be  entitled  to  receive  any  moneys  not  amply  covered  by 
his  bond,  the  court  shall  require  of  him  an  additional  bond,  with  sure-  Additional  bond, 
ties,  in  respect  of  such  moneys.     [60  v.  76,  §  48.I 

Sec.  6314.     If  the  estate  of  the  idiot,  imbecile,  or  lunatic  is  insol-  insolvency  of   . 
vent,  or  will  probably  be  insolvent,  the  same  shall  be  settled  by  the  ""*"*^ 
guardian  in  like  manner,  and  like  proceedings  may  be  had  as  is  or  may 
be  required  by  law  for  the  setdement  of  the  insolvent  estate  of  a 
deceased  person.     [53  v.  81,  §  49.I 

Sec.  6315.     The  foreign  guardian  (conservator,  trustee,  or  other  ^^pp'*!"  ^ji^'f"*" 
person  having  power  similar  to  those  of  guardians  in  this  state),  of  a  ilnbcdif.Vr  lun* 
foreign  idiot,  imbecile,  or  lunatic,  appointed  in  any  other  state  of  the  J  f\;"'prr{y''b" 
United  States,  or  any  territory  thereof,  may  possess,  manage,  or  dis-  longing  to  hii 
pose  of  the  real  and  p)ersonal  estate  of  his  ward,  situate  in  this  state,  in  "'"  ' 
like  manner  and  with  like  authority  as  guardians  of  idiots,  imbeciles, 
or  lunatics  appointed  by  the  courts  of  this  state,  after  complying  with 
the  following  requirements :     First — An  authenticated  copy  of  the  for- 
eign commission  of  idiocy  or  lunacy  proved,  allowed,  and  recorded  in 
the  probate  court  of  the  county  or  one  of  the  counties  in  which  such  ' 
estate  is -situate,  in  like  manner  as  is  or  may  be  provided  by  law  for 
the  admission  to  record  of  an  authenticated  copy  of  a  will  made  in 
any  other  of  the  United  States.     Second — Evidence  satisfactory  to  the 
court  here,  before  which  such  foreign  commission  is  approved,   that 
such  idiocy  or  lunacy  still  continues.     Third — The  foreign  guardian, 
conservator,  trustee,  or  other  person,  having  powers  similar  to  those  of 
guardians  in  this  state,  shall  file  his  bond,  with  sureties,  residing  in  this 
state  or  elsewhere,  to  the  acceptance  of  the  court,  conditioned  for  the 
faithful  administration  of  his  guardianship.     [62  v.  43,  §  50.] 

Sec.  6316.     Whenever  the  probate  judge  shall  be  satisfied  that  an  Termination  of 
idiot,  imbecile,  or  lunatic,  or  a  ])erson  as  to  whom  guardianship  has ''"'"^  ian»»ip. 
been  granted  as  such,  is  restored  to  reason,  or  that  letters  of  guardian- 8«e  Appendix, 
ship  have  been  improperly  issued,  he  shall  make  an  entry  upon  the  journal 
that  said  guardianship  terminate;  and  the  guardianship  shall  thereupon 
cease,  and  the  accounts  of  the  guardian  shall  be  settled  by  the  court. 

f53v.  8i,§5'-]  '•*'^-**'- 

[6316,-i].     Sec.  1.     Be  it  enacted  by  the  General  Asscmblv  of  the  r.uardians  may 
State  of  Ohio,  That  the  guardian  of  an  imbecile  or  insane  person  may  '„? JeJiiSrw  "<S.'* 

n  [6S16,-lJtof6316.-*.l  On  February  12. 1889,  88  v.  SI,  an  act  was  passed  entitled  as  follows: 
'*  An  act  empowering  probate  courts  to  authorize  guardians  of  imbeciles  or  insane  persons  (o 
invest  moneys  and  personal  esute  of  their  wards  in  erecting  buildings  on  the  real  estate  of 
such  wards,' 

Sections  1  to  4  are  given  above  as  [6S1C,-1J  to  [6.116,-4]  respectively :  section  5  is,  "  This  act 
shall  take  effect  and  be  in  force  from  and  after  its  passage." 
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[6316,-2]-[6316,-4]. 


See  Sup. 


Proceediag*. 


May  unite  with 
owners  of  adja- 
cent property. 


Guardian's 
report. 


use  the  moneys  and  personal  estate  of  his  ward  in  improving  the  real 
estate  of  said  ward  as  follows,  to-wit:  The  guardian  proposing  to 
make  such  improvement,  shall  file  in  the  probate  court  in  which  he 
was  appointed  such  guardian,  a  petition  describing  the  premises  to  be 
improved,  the  amount  of  rent  said  premises  yield  at  the  time  of  filing 
such  petition,  in  what  way  it  is  proposed  to  make  such  improvement; 
how  much  it  is  proposed  to  expend  in  making  same,  and  what  rent 
said  premises  will  probably  yield  when  so  improved,  together  with  a 
statement  of  the  value  of  said  ward's  personal  estate,  and  such  other 
facts  as  may  be  pertinent  to  the  question  whether  said  improvement 
should  be  made,  and  a  prayer  that  he  be  authorized  to  use  so  much  of 
said  ward's  moneys  and  personal  estate  as  may  be  necessary  to  make, 
such  improvement;  and,  if  the  property  to  be  improved  is  so  situated 
thit  it  can  be  advantageously,  and  to  the  best  interest  of  the  estate  of 
said  ward,  improved  in  connection  with  the  improvement  of  property 
adjoining  and  adjacent  to  said  premises  of  said,  ward,  said  petition 
must  contain  a  statement  showing  the  same,  and  a  prayer  in  accord- 
ance therewith.  Said  petition  shall  also  contain  a  statement  of  the 
character  of  tlie  imbecility  or  the  insanity  of  said  ward — whether  tem- 
porary or  confirmed — and  its  duration ;  the  names,  ages  and  residence 
of  the  family  of  the  said  ward,  including  the  wife  or  husband  of  said 
ward,  and  of  those  who  have  the  next  estate  of  inheritance  from  said 
ward,  all  of  whom,  as  well  as  said  ward,  shall  be  made  defendants, 
and  be  notified  of  the  pendency  and  prayer  of  said  petition  in  such 
way  as  said  court  shall  direct.     [February  12,  1889:  86  v.  31.] 

[6316,-2.1  Sec.  2.  Upon  the  filing  of  said  petition,  the  same 
proceedings  shall  be  had  as  to  pleadings  and  proof  as  are  had  on  peti- 
tion by  a  guardian  to  sell  the  real  estate  of  a  minor ;  and  the  court 
shall  appoint  three  disinterested  and  judicious  freeholders  of  the 
county  as  commissioners,  whose  duty  it  shall  be  to  examine  the  prem- 
ises proposed  to  be  improved  and  its  surroundings,  and  to  report  to 
the  court  their  opinion,  whether  the  improvement  i)roposed  will  be  ad- 
vantageous to  the  estate  of  said  ward  or  not.  [February  12,  1889:  86 
V.  32.] 

[6316,-3.]  Sec.  3.  Upon  the  final  hearing,  if  the  prayer  of  the 
petition  be  granted,  the  court  shall  fix  the  amount  of  said  ward's 
money  and  personal  estate  that  may  be  used  in  making  said  improve- 
ment, and  may  authorize  said  guardian  to  unite  with  the  owners  of 
adjoining  and  adjacent  property  in  improving  the  premises  of  said 
ward,  and  said  adjacent  owners,  and  for  the  proper  management  and 
repair  of  said  proijerty,  when  so  imj)roved,  upon  such  equitable  terms 
and  conditions  as  shall  be  approved  liy  said  court.  [February  12, 
1889:  86  v.  32.] 

[6316,-4.]  Sec.  4.  The  amount  of  money  and  personal  estate  ex- 
pended in  making  said  improvement  shall  be  by  said  guaJ^dian  dis- 
tinctly reported,  under  oath,  to  said  court  within  forty  days  after  said 
improvement  shall  have  been  completed ;  and  in  case  of  said  ward's 
death  without  being  restored  to  reason,  if  there  are  heirs  of  said  ward 
who  inherit  real  estate  only  from  said  ward,  then  said  sum  of  money 
so  expended  by  said  guardian  in  improving  said  real  estate  of  said 
ward,  shall  descend  and  pass  the  same  as  the  other  personal  estate 
of  said  ward,  and  the  same  shall  be  a  charge  on  said  premises  so  im- 
proved in  favor  of  said  heirs  of  said  deceased,  ward  who  inherit  the 
personal  estate.     [February  12,  1889:  86  v.  32.] 
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OF   DRUNKARDS. 

Sec  6317.  The  probate  court,  upon  satisfactory  proof  that  any  Guardian  for  h*. 
person  resident  of  the  county  wherein  the  application  may  be  made,  '"""''  drunkanu. 
is  incapable  of  taking  proper  care  of  himself  or  herself,  or  of  his  or 
her  property,  by  reason  of  intemperance  or  habitual  drunkenness, 
shall  forthwith  appoint  a  guardian  of  the  person  and  property  of  such 
person,  or  either,  which  guardian  shall,  by  virtue  of  such  appoint- 
ment, be  guardian  also  of  the  minor  child  or  children  of  his  ^ard, 
in  case  no  other  be  appointed ;  and  all  laws  relating  to  guardians  for 
lunatics,  idiots,  and  imbeciles,  and  their  wards,  and  all  laws  pointing 
oat  the  qualifications,  duties,  rights,  and  liabilities  of  such  guardians, 
and  their  sureties  in  force  for  the  time  being,  shall  be  applicable  to 
the  guardians  contemplated  by  this  title.     \April  3,  1889 :  86  v.  195.] 

Sec.  6318.     At  least  five,  but  not  more  than  ten,  days  prior  to  Notice;  convey- 
the  time  when  the  application  for  the  appointment  of  the  guardian  branccVfpropirty 
authorized  by  the  foregoing  section  shall  be  made,  a  notice,  in  writ-  after,  invalid, 
ing,  setting  forth  the  time  and  place  of   the  hearing  of  the  applica- 
tion, shall  be  served  upon  the   person    for  whom   such  appointment 
may  be  sought ;  and  from  the  time  of  the  service  of  such  notice  until 
the  hearing,  or  the  day  thereof,  as  to  all  persons  having  notice  of 
such  proceeding,  no  sale,  gift,  conveyance,  or  incumbrance,  of  the 
property  of  such  intemperate  person  or  habitual  drunkard,  shall  be 
valid.     {April  z,  1889:  86  v.  196.] 

Sec.  6319.     The  court  upon  reasonable  notice  to  such  guardian,  when  guardiaa- 
and  to  the  person  or  persons  on  whose  application  the  appointment  was  ^^XJe'"  '*'" 
made,  and  satisfactory  proof  that  the  necessity  for  such  guardian  no 
longer  exists,  shall  order  that  the  relation  of  guardian  and  ward  termi- 
nate, and  that  the  ward  be  restored  to  the  full  control  of  his  property, 
as  before  the  appointment.     [68  v.  6,  §  3.] 

TRUSTEES   FOR    NON-RESJDENTS.  ^''  "'"  '  **'* 

Sec  6320.  When  any  minor,  idiot,  lunatic,  or  imbecile,  residing  How  trustees  are 
out  of  this  state,  has  any  real  estate,  goods,  chattels,  rights,  credits,  'p^'J^'j;;,';^  ^"^  "°"- 
moneys,  or  effects  in  this  state,  the  probate  court  of  the  county  where 
such  property  or  any  part  of  it  may  be  situate,  shall  have  power,  when- 
ever it  considers  it  necessary,  to  appoint  a  trustee  of  such  minor,  idiot, 
lunatic,  or  imbecile,  to  manage,  collect,  lease,  and  take  care  of  such 
property.     [72  v.  161,  §  i.] 

Sec  6321.     The  appointment  of  a  trustee,  first  lawfully  made,  shall  j„ri5di<:,,o„. 
extend  to  all  the  property  and  effects  of  the  minor,  idiot,  lunatic,  or 
imbecile  in  this  state,  and  shall  exclude  the  jurisdiction  of  the  probate 
court  of  any  other  county.     [72  v.  161,  4^  2.] 

Sec.  6322.  The  trustee  shall  give  bond,  payable  to  the  state  of  Bond  and  dutJM. 
Ohio,  with  such  sureties  and  in  such  sum  as  shall  be  approved  by  the 
court,  not  less  than  double  the  value  of  all  the  property  that  will  prob- 
ably corae  into  his  hands,  and  shall  take  upon  himself  the  care  and 
management  of  the  estate  and  property  of  such  minor,  idiot,  lunatic,  or 
imbecile,  situate  in  this  state,  and  the  collection  of  debts  and  other  de- 
mands due  such  minor,  idiot,  lunatic,  or  imbecile,  from  persons  residing 
or  l)eing  in  this  state,  and  shall  settle  with  the  court,  and  be  liable  to 
suit  or  removal  for  neglect  or  misconduct  in  the  performance  of  his 
duties,  in  like  manner  as  is  or  may  be  provided  by  law  in  respect  to 
guardians  of  minors,  and  as  is  or  may  be  provided  by  law  for  the  settle- 
ment of  the  accounts  of  trustees.     [72  v.  161,  §  3.] 
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§§6323-6328. 


May 
rear* 


lease  or  sell 


MhoM 


n^  t 
the 


otiice. 


When  and  to 
whom  trustee 
shall  pay  over 
moneys. 


Sec.  6323.  The  trustee  may  lease  or  sell  the  real  estate  of  such 
^u^dbn  orininor  minof,  idiot,  lunatic,  or  imbecile,  under  the  same  rules  and  limitations 
appointed  in  this  as  are  HOW  Or  may  be  provided  by  law  for  the  sale  of  real  estate  by 
"*'*■  guardians  of  minors  in  this  state.     [72  v.  161,  §4.] 

Sec.  6324.  The  said  trustee  shall,  unless  removed  by  the  court, 
hold  his  appointment  until  such  minor  arrives  at  the  age  of  majority, 
whether  such  minor  be  under  twelve  or  over  fourteen  years  of  age 
at  the  time  of  such  appointment,  or  until  the  disability  of  such  idiot, 
lunatic,  or  imbecile  shall  be  removed,  or  the  minor,  idiot,  imbecile,  or 
lunatic  die.     [72  v.  161,  §  5.I 

Sec.  6325.  All  moneys  due  to  such  minor,  idiot,  lunatic,  or  imbe- 
cile, in  the  hands  of  such  trustee,  shall,  during  the  minority  of  such 
minor,  or  during  the  disability  of  such  idiot,  lunatic,  or  imbecile,  be 
paid  over  to  the  foreign  guardian  of  such  minor,  idiot,  lunatic,  or  imbe- 
cile, so  far  as  necessary  or  proper  for  his  support  and  maintenance,  or 
in  case  of  the  decease  of  such  minor,  or  of  such  idiot,  lunatic,  or  im- 
becile, to  the  administrator  or  other  legal  representative  of  such  minor, 
idiot,  lunatic,  or  imbecile:  provided,  that  the  court  which  appointed 
such  trustee  shall  have  satisfactory  proof,  as  hereinafter  provided,  of 
the  authority  of  such  guardian,  or  administrator,  or  other  legal  repre- 
sentative, to  receive  the  moneys  or  estates  of  such  minor,  idiot,  lunatic, 
or  imbecile,  and  that  the  security  given  by  such  guardian,  or  adminis- 
trator, or  other  legal  representative,  is  sufficient  to  protect  the  interest 
of  such  minor,  idiot,  lunatic,  or  imbecile,  or  his  or  her  estate,  and  shall 
moreover  deem  it  best  for  the  minor,  idiot,  lunatic,  or  imbecile,  or  his 
or  her  estate.     [72  v.  161,  §  6.] 

Sec.  6326.  When  any  foreign  guardian,  administrator,  or  other 
legal  representative  of  such  minor,  idiot,  lunatic,  or  imbecile,  shall 
apply  to  have  all  or  any  of  the  moneys  or  property  in  the  hands  of  such 
trustee  paid  or  delivered  over  to  him,  he  shall  file  his  petition,  or 
motion,  to  that  effect,  in  the  court  by  which  such  trustee  was  appointed, 
giving  such  trustee  thirty  days'  notice  of  the  time  of  hearing  thereon, 
and  he  shall  also  produce  an  exemplification  from  under  the  seal  of  the 
office  (if  there  be  a  seal)  of  the  proper  court  of  the  state  of  his  resi- 
dence, containing  all  the  entries  on  record  in  relation  to  his  appoint- 
ment, giving  bond,  etc.,  and  authenticated  as  required  by  the  act  of 
congress  in  such  cases;  and  upon  the  hearing  thereof,  the  court  shall 
make  such  order,  as,  under  all  the  circumstances,  it  shall  deem  for  the 
best  interests  of  such  minor,  idiot,  lunatic,  or  imbecile,  or  his  or  her 
estate.     [72  v.  161,  §  7.]  ' 

Sec.  6327.  When  any  money  of  such  minor,  idiot,  lunatic,  or 
imbecile  may  be  in  the  hands  of  such  trustee,  and  not  likely  to  be 
needed  for  the  support  and  education  of  such  minor,  idiot,  lunatic,  or 
imbecile,  said  trustee  shall  loan  the  same  in  the  same  manner  as  guard- 
ians by  the  laws  of  this  state  are  required  to  loan  the  moneys  of  their 
wards.     [72  v.  i6i,  §  8.] 


How  foreign 
fuardian,  etc., 
may  collect 
money. 


Trustee  may  loan 
money  in  certain 
case. 


All  trustees  must 
render  biennial 
account 


8m  Appeadix. 


TRUSTEES  GENERALLY,  AND  THEIR  ACCOUNTING. 

Sec.  6328.  Any  trustee  of  any  non-resident  idiot,  imbecile,  or 
lunatic,  appointed  as  aforesaid,  and  any  trustee  heretofore  or  hereafter 
created  by  any  last  will  or  deed,  or  appointed  by  any  competent 
authority,  to  execute  any  trust  created  by  any  such  last  will  or  deed, 
shall,  as  often  as  once  each  two  years,  render  an  account  of  the  execu- 
tion of  his  said  trust,  to  the  probate  court  of  the  county  in  wiiich  he 
was  appointed,  or  in  which  such  last  will  or  deed  may  be  recorded,  in 
the  manner  provided  by  law  for  the  settlement  of  the  accounts  of  execu- 
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tors  and  administrators:  provided,  this  section  shall  not  apply  in  any  , 

case  in  which  the  will  or  deed  creating  such  trust  designates  any  other  .  ^^ 

tribunal  for  the  settlement  of  the  trust,  or  in  which  any  other  tribunal  " 

shall  have  acquired  jurisdiction.     [70  v.  100,  §1.] 

Sec.  6329.     The  probate  court  shall  issue  and  have  served  in  the  citations  and 
same  manner  as  is  or  may  be  provided  by  law,  in  the  case  of  the  set-  "<>"<=•»• 
tlement  of  executors  and  administrators,  the  necessary  citations  and 
notices  by  publication  or  otherwise,  requiring  all  persons  interested,  to 
attend  such  settlement  and  make  objections  thereto,  if  any  they  have. 
[70  v.  100,  §  2.] 

Sec.  6330.     The  said  court  shall  have  full  power  to  hear  and  deter-  Probate  conn  10  > /f 

mine  all  matters  relative  to  the  manner  in  which  the  trustee  has  exe-  execuTionoTtJLi  "s 

cuted  his  said  trust,  and  as  to  the  correctness  of  his  accounts  rendered 
as  aforesaid;  and  to  require  any  trustee,  created  as  aforesaid  within  such 
county,  on  the  determination  of  his  said  trust,  or  on  the  removal  or  res- 
ignation of  such  trustee,  or  in  case  of  the  death  of  the  trustee,  to  require 
his  executor  or  administrator  to  render  a  final  account  of  the  manner 
in  which  he  has  executed  his  said  trust,  and  to  hear  and  determine  all 
matters  relating  thereto,  in  the  same  manner  as  the  accounts  of  executors 
and  administrators  are  required  by  law  to  be  settled.     [70  v.  100,  §  3.] 

Sec.  6331.     The  determination'  of  the  probate  court  on  any  such  Appeal  from  de- 
settlement,  whether  final  or  intermediate,  may  be  appealed  from  in  the  '""in*'""  of 

•  J     J   r  I   r  ■  1  1  1  ,-1        probate  court. 

manner  provided  for  an  appeal  from  said  court  on  the  settlement  of  the 

accounts  of  executors  and  administrators,  and  the  like  proceedings  shall 

be  had  on  such  appeal,  and  the  result  of  such  proceedings  on  appeal  cer-       '  — 

tified  back  to  the  probate  court.     [70  v.  100,  ^  4.] 

Sec.  6332.  The  determination  of  the  probate  court  on  any  such  Foreeand  effect 
settlement,  shall  have  the  same  force  and  effect  as  the  like  determination  j"/ '^'>' determma- 
as  to  the  account  of  an  administrator  or  executor:  and  when  an  account 
is  settled  in  the  absence  of  any  person  adversely  interested,  and  with- 
out actual  notice  to  him,  the  account  may  be  opened  on  his  filing  excep- 
tions to  the  account,  at  any  time  \yithin  eight  months  thereafter ;  and 
up)on  any  settlement  of  an  account  by  a  trustee,  all  his  former  accounts 
may  be  so  far  opened  as  to  correct  any  mistake  or  error  therein,  except- 
ing that  any  matter  of  dispute  between  two  parties,  which  had  been 
previously  heard  and  determined  by  the  court,  shall  not  be  again  brought 

in  question  by  either  of  the  same  parties  without  leave  of  the  court.  ' 

[70  V.  100,  §  5.]  i 

Sec.  6333.    The  probate  court  shall  have  power  to  make  such  Allowance  of  com- 
allowance  as  compensation  to  trustees  for  their  services  and  expenses  in  p*"""°" 

executing  their  trusts,  as  the  court  may  deem  just  and  ecjuitable,  not  | 

exceeding  the  compensation  allowed  to  guardians  for  like  services;  and  •«•  App'n'iiN- 
said  judge  shall  have  the  same  fees  as  in  the  settlements  of  administrators  1  ^ 

and  executors.     [70  v.  100,  §  6.] 

Sec.  6334      The  probate  court  may  accept  the  resignation  of  any  When  prob.ne 

*^*^*^^' .  ,    "    .  f         ,  ,  •     ..    J     iU         I-         .^-  court  may  accept 

trustee  accounting  therem,    or  who  has   been  appomted   thereby,  or  resignmiun  of 
may  remove  any  such  trustee  for  any  cause  for  which  the  guardian  of  l^'^^^'^;  °; " 
a  minor  may  be  removed,  or  because  the  interest  of  the  trust  recjuires 
such  removal;  and  when  the  minor  for  whom  the  trustee  was  appointed 
has,  since  the  appointment,  become  a  resident  of  the  state  and  for  j,,,  ^pp^,,,,,^ 
whom  a  resident  guardian  has  been  appointed,  the  probate  court  shall 
remove  such  trustee  and  require  an  immediate  settlement  of  his  ac- 
count, and  upon  the  resignation,  removal  or  death  of  any  such  trustee, 
the  probate  court  may  appoint  a  successor,  who  shall  give  bond  in  the 
same  manner  and  with  like  conditions  as  required  by  law  of  guardians 
of  minors.     [Aprii  10,  1884:81  v.  134.] 
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INSOLVENT  DEBTORS. 


§6336. 


CHAPTER  4. 


INSOLVENT   DEBTORS. 


_  VotUHTARV   ASSIGNMBNTS. 

Sbctioh 

6335.  Assignee  muM  give  bond  in  probate  court: 
additional  bond :  when  assignment  takes 
effect. 

6336.  On  failure  to  file  assignment  and  give 
bond,  court  shall  appoint  a  trustee. 

6337.  Resignation:  filling  (Vacancy :  additional 
trustee. 

6838.  Election  of  trustee  hy  creditors:  who  to 
be  regarded  as  creditors  for  this  purpose. 

6389.  Removal  of  trustee  by  the  court,  or  on 
application  of  surety  on  failure  to  give  new 
bond  :  effect  of  new  bond. 

6340.  Trustee  appointed  to  give  bond:  his 
rights  on  giving  bond. 

6341.  Settlement  on  resignation,  removal,  or 
death:  paying  over  to  successor  and  how 
enforced. 

6342.  Title  to  be  conveyed  to  trustee. 

634:i.  Assignments  to  prefer  one  or  more  credit- 
ors, to  inure  to  bene6t  of  all. 

6344.  Also  transfers  to  hinder,  delay,  or  de- 
fraud creditors:  provided,  etc. 

6345.  As  to  unsettled  assignments  heretofore 
made. 

634C.  Notice  of  appointment. 
6347.  Appraisers,  and  return  of  inventory  and 
appraisement,  except  of  land  out  of  the 
state:  and  schedule  of  debts  of  assignor. 
63J8.  Exempt  property  excepted  from  the  as- 
signment expressly  waived,  and  wife's  prop- 
erty :  homestead,  etc.,  to  be  set  off  by  ap- 
praisers. 
61149    Examinations  of  the  assignor  or  a.<Aiignee : 
and  orders  as  to  fraudulent  transfers,  etc. 
Conversion  of  assets  into  money  ;  etc. 
Payment  of  liens,  etc.;  title,  dower,  home- 
stead, etc.;    action    in    common  pleas 
court,  etc. 
Presentation  of  claims:  their  allowance 
or  rejection,  and  suit  on  rejected  claims, 
and  report  thereon. 
635.1.  When  claim  shall  be  disallowed  on  appH^ 
cation  of  assignor  or  creditor,  and  proceed- 
ings in  such  cases. 
63.54.  Affidavit  to  be  filed  before  allowance  of 

claim,  and  right  of  surety,  etc.,  to  prove. 
6.15.'>.  Preferred  claims. 

6356.  Reports  and  settlemrnts  of  assignee,  de- 
daring  and  paying  dividends. 

6357.  Commissions  of  assignees  and  further  al< 
lowances,  counsel  fees,  etc. 

6358.  Fees  of  probate  judge. 


6350 
6851. 


6852. 


ASSIGKMBMTS  TO  AVOID    ArRBST. 

Section 

6359.  Commissioner  of  insolvents :  his  appoint- 
ment, bond,  and  term. 

6360.  Where  office  kept  and  how  vacancy  filled. 

6361.  Application  of  person  arrested  and  sched- 
ules to  be  made. 

6362.  Assignment  to  commissioner  and  his  pow-  - 
ers  thereunder. 

6363.  Any  other  transfer  of  property  after  ar- 

rest, void. 

6364.  Oath  of  applicant. 

6365.  Examination  of  applicant  to  be  reduced 
to  writing. 

6366.  Bond  required  of  non-resident,  and  of 
resident,  unless:  and  may  be  required  in 
any  case,  or  may  be  dispensed  with  in  cer- 
tain cases  whether  resident  or  not. 

63G7.  Certificate  of  commissioner  and  its  effect : 
where  court  may  require  a  recognizance. 

G3GS.  Bond,  for  what  and  how  sued,  and  distri- 
bution of  proceeds. 

6369.  Commissioner  to  keep  record  of  his  pro- 
ceedings. 

6370.  Notice  of  application. 

6371.  When  and  what  return  to  be  made  by 
commissioner  to  court ;  case  to  be  docketed, 
and  papers  filed  together. 

C372.  When  petition  of  applicant  to  be  filed:  if 
no  creditor  appear,  final  certificate  may  be 
granted. 

C373.  Proceedings,  if  creditor  resist. 

C374.  How  further  examination  conducted :  and 
adjournments  of  same. 

G375.  Examination  to  be  signed  and  filed  in 
court. 

C376.  Proceedings  on  the  final  hearing  after 
such  further  examination. 

6377.  How  costs  awarded  on  final  hearing:  exe- 
cution therefor. 

6:n8.  What  to  be  done  with  assets  if  petition 
dismissed. 

6379.  Applicant  to  be  discharced  on  the  com- 
missioner's certificate  :  effect  of  the  certifi- 
cate granted  by  the  court. 

6380.  Commissioner  to  administer  oaths. 

6391.  The  sectibns  of  this  chapter  relating  to 
voluntary  assignments,  to  govern  the  ad- 
ministration of  the  trust. 

6382.  Fees  of  commissioner  to  be  paid  in  ad- 
vance :  other  fees  to  be  allowed  b^  court. 

6383.  Who  to  act  in  absence  of  commissioner. 


As^gnee  must 
give l>ond  in 
probate  court. 


Additional  bond. 


Assignment : 
when  to  take 
«ffect. 

84*e  App«adls« 


VOLUNTARY    ASSIGNMENTS. 

Sec.  6335.  When  any  person,  partnership,  association,  or  corpora- 
tion, shall  make  an  assignment  to  a  trustee  of  any  property,  money, 
rights,  or  credits,  in  trust  for  the  benefit  of  creditors,  it  shall  be  the  duty 
of  said  assignee,  within  ten  days  after  the  delivery  of  the  assignment 
to  him,  and  before  disposing  of  any  property  so  assigned,  to  appear 
before  the  probate  judge  of  the  county  in  which  the  assignor  resided 
at  the  time  of  executing  the  said  assignment,  produce  the  original  assign- 
ment, or  a  copy  thereof,  cause  the  same  to  be  filed  in  the  probate  court, 
and  enter  into  a  bond,  payable  to  the  state,  in  such  sum  and  with  such 
sureties  as  shall  be  approved  by  the  court,  conditioned  for  the  faithful 
performance,  by  said  assignee,  of  his  duties  according  to  law;  and  the 
court  may  require  the  assignee,  or  any  trustee  subsequently  appointed, 
to  execute  an  additional  undertaking  whenever  the  interests  of  the  cred- 
itors of  the  assignor  demand  the  same;  any  such  assignment  shall  take 
effect  only  from  the  time  of  its  delivery  to  the  probate  judge,  and  the 

}j  633»-6338.    See  Lindtmann  v.  tngham^  3t»  O.  S.  1 ;  Ingham  v.  Lindemamn,  Z1  O.  S.  21& 
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exact  time  of  such  delivery  shall  be  indorsed  thereon  by  the  probate 
judge,  who  shall  immediately  note  the  filing  on  the  journal  of  the  S.AC.7M. 
court;  and  it  may  be  delivered  by  the  assignor  to  the  probate  judge  g.  ^c.  7iJ. 
either  before  or  after  its  delivery  to  the  assignee.     [57  v.  39,  §  i ;  56  v. 

nu  §  18J 

Sec.  6336.     If  any  such  assignment  or  a  copy  thereof  shall,  for  ten  on  failure  to  6te 
days  after  the  execution  of  the  assignment,  not  be  filed  in  the  probate  Lnd^g^vf  bond' 
court  as  aforesaid,  or  if  the  assignee  named  thereon  fail  for  that  time  to  ">«  =.""f"  'h*'' 
give  bond  as  aforesaid,  the  court  shall,  on  the  application  of  the  assignor,  *''•"""'  *  "•"»««• 
or  of  any  of  his  creditors,  make  an  order  removing  such  assignee  and 
appoint  a  trustee  in  his  place :  provided,  that  if  more  than  one  assignee 
be  named  in  the  assignment,  and  some  of  them  fail  as  aforesaid,  the 
court  may  permit  the  assignee  or  assignees  complying  with  the  preced- 
ing section   to  qualify  and  enter  upon  the  discharge  of  the  duties  of 
the  trust,    jji  v.  73,  §  2  ;  74  v.  1 10,  §  3.]  s 

Sec.  6337.     Any  assignee   who  has  qualified,  and  any  trustee  Resignaiion. 
appointed  by  the  court  who  has  qualified,  may,  with  the  consent  of  the 
court,  resign  his  trust;  and  in  case  of  the  death,  removal,  or  resigna- 
tion of  a  sole  assignee  01;  trustee,  the  court  shall  appoint  one  or  more 
trustees  in  his  place ;  but  if  there  be  one  or  more  assignees  or  trustees  Filling  vacancy, 
who  have  not  died,  resigned,  or  been  removed,  the  court  may  either 
fill  the  vacancy  caused  by  the  death,  resignation,  or  removal,  or  allow 
the  remaining  assignee  or  assignees,  trustee  or  trustees,  to  execute  the 
trust,  as  the  court  may  deem  best  for  the  trust;  and  the  court  may  at  Addi,io„ji 
any  time,  on  application  of  a  majority  of  the  creditors  in  amount,  trustees, 
apiwint  an  additional  trustee.     [73  v.  loi,  §5^  i,  3,  4.] 

Sec.  6338.     Whenever  a  petition  shall  be  filed  with  the  court,  Election  of 
signed  by  creditors  of  the  assignor  who  own  not  less  than  one  thousand  'rusiee  by  the 
dollars  of  debts  against  the  assignor,  and  the  vahdity  of  such  debts  is  be%cgarded «« 
shwA'n  by  the  schedule  of  debts  on  file  in  the  court,  or  otherwise  estab-  p'JVpos" '""'''* 
lished  to  the  satisfaction  of  the  court,  praying  for  ])ermission  to  elect  a  ^^  gg  ,  ^j, 
UTistee  or  trustees,  the  court  shall,  by  its  order,  fix  a  time  for  such  election, 
and  cause  notices  to  be  sent  by  mail  or  otherwise  to  each  of  the  creditors 
of  the  assignor,  specifying  the  time  when  the  creditors  shall  meet  at 
the  court- room  for  the  election  of  a  trustee  or  trustees;  and  at  the  lime 
named,  in  such  order,  if  creditors  representing  fifty  per  cent,  or  more 
'"f  the  debts  of  the  assignor  are  present  in  person  or  by  attorney,  they 
may  proceed  to  the  election  of  a  trustee  or  trustees,  a  majority  in  value 
of  all  the  debts  so  represented  at  such  meeting  being  necessary  to  a 
choice;  and  the  proceedings  of  the  meeting  showing  what  creditors 
were  present  as  aforesaid,  and  the  amount  of  the  debts  held  by  them 
respectively,  and  who  cast  their  several  votes,  shall  be  made  out  and 
signed  by  the  president  and  secretary  of  the  meeting  and  filed  with 
the  court;  and  if  the  court  approve  the  riiorce,  and  the  trustee  or 
trustees  so  elected  appear  within  ten  days  thereafter  and  give  bond,  the 
•  ourt  shall  appoint  him  or  them  as  such  trustee  or  trustees,  and  remove 
the  preceding  assignee  or  trustee:  provided,  that  the  summary  deter- 
ininaiion  of  the  court  as  to  who  are  creditors  and  the  amount  of  their 
<laimsin  this  section  provided,  shall  have  no  effect  as  to  the  validity 
of  such  claims,  except  for  the  purpose  of  such  election.     [71  v.  73, 

?S  >4.] 
Sec.  6339.     The  court  may  remove  any  assignee  or  trustee,  speci-  s$e  <  «84i 

\  (338.  The  approval  by  the  probate  court  of  jn  election  of  an  assignee,  by  the  creditors,  is 
s-t  an  order,  decision,  or  decree  from  which  an  appeal  can  he  taktrn.  Brigel  v.  Starbuck,  34 
O.S.2S0 

;  637>,  Where  a  probate  judge  removes  iiii  aHS!;;nee  in  trii^t  fi*r  the  bciufii  of  cretlitors, 
*«l  ordeis  him  to  dcjiv<-r  to  his  succcs.sor  the  property  and  cffccis  in  his  possession  belonging 
to  Uie  trust  euate,  which  order  he  fail*  10  comply  with,  an  action  will  he  upon  the  bona  of 
uxb  amcnee,  in  favor  of  his  successor,  to  reci>%'cr  tliK  d.antges  resulting  from  the  failure  to 
'  f  with  jHjch  order.     Phillips  v,  Ross,  :«  O.  S.   l-V*. 
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contemplation  of 
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inure  to  benefit  of 
all  the  creditors. 


8m  Appendix. 


fying  in  the  order  the  cause  of  removal ;  and  on  application  made  by 
any  surety  or  sureties  of  any  assignee  or  trustee,  the  court  may,  if  sat- 
isfied of  the  reasonableness  of  the  application,  require  such  assignee 
or  trustee  to  give  a  new  bond,  or  on  failure  so  to  do,  the  court  shall 
remove  such  assignee  or  trustee ;  and  upon  a  new  bond  being  given  in 
accordance  with  such  order  and  approved  by  the  court,  the  sureties  in 
the  original  bond  shall  be  by  the  order  of  the  court  discharged  from 
further  liability.     [71  v.  73,  §  14.] 

Sec.  6340.  Whenever  the  probate  court  appoints  a  trustee  whether 
in  place  of  an  assignee,  or  of  a  trustee  before  appointed  by  the  court, 
such  trustee  shall,  within  ten  days  after  his  appointment,  give  bond  as 
aforesaid,  or,  failing  so  to  do,  he  may  be  considered  as  declining  the 
appointment,  and  the  place  may  be  filled  by  the  count ;  and  when  a 
trustee  shall  have  given  bond,  he  shall  succeed  to  all  the  rights,  powers, 
and  privileges  of  the  preceding  assignee  or  trustee ;  and  the  court  may 
make  and  enforce  all  orders  necessary  to  put  the  newly  appointed 
trustee  into  possession  of  all  property,  moneys,  books,  papers,  evi- 
dences of  title,  and  other  effects  covered  by  the  assignment,  or  in  any 
way  belonging  to  the  trust;  and  such  trustee  may,  by  suit  in  the  court 
of  common  pleas,  or  otherwise,  compel  the  delivery  to  him  of  all  such 

froperty,  moneys,  books,  papers,  evidences  of  title,  and  other  effects. 
7'  V.  73.  §  2;  71  V.  73.  §  14;  73  V.  ioi,«5  4.] 

Sec.  6341.  On  the  resignation  or  removal  of  an  assignee,  or  trustee 
appointed  by  the  court,  such  assignee  or  trustee  shall  forthwith  file  and 
settle  his  account,  and  on  the  death  of  any  such  assignee  or  trustee, 
his  legal  representative  shall  forthwith  file  and  settle  such  account ;  and 
immediately  after  such  settlement,  such  assignee,  or  trustee,  or  his  legal 
representative,  shall  pay  over  to  his  successor  all  moneys  found  due 
from  him  to  the  trust;  and  on  failure  so  to  do,  or  on  failure  to  file  and 
settle  such  account,  or  deliver  over  to  his  successor  all  property, 
moneys,  books,  evidences  of  title,  papers,  and  other  effects  in  anyway 
belonging  to  the  trust,  such  successor  may,  by  action  in  the  common 
pleas  or  otherwise,  proceed  on  his  bond  against  such  assignee,  or 
trustee,  or  his  legal  representative  and  the  sureties  in  such  bond.  [7 1  v. 
73.  §  2;  73V.  loi,  554.]  '  • 

Sec.  6342.  Whenever  the  court  appoints  a  trustee  to  act  in  place 
of  the  a.ssignee  of  the  debtor,  the  assignee  and  the  debtor  shall  forth- 
with convey  to  such  trustee  the  title  to  all  the  real  estate  embraced  in 
the  assignment.     [68  v.  41,  §  2.] 

Sec.  6343.  All  assignments  in  trust  to  a  trustee  or  trustees,  made 
in  contemplation  of  insolvency,  with  the   intent  to  prefer  one  or  more 


\  0^^.  When  a  debtor,  in  contemplation  of  insolvency,  makes  an  assignment  or  conveyance 
of  all  his  property  to  truslees,'ror  the  benefit  of  all  his  creditors,  at  a  time  when  it  is  expected 
that  some  of  nis  creditors  will,  within  a  few  days,  obtain  judgments  against  him,  it  is  not  fier  se 
fraudulent  and  void  upon  the  ground  that  the  deed  contains  a  clause  which  provides  that  the 
trustee  may  sell  the  property  vAfirivaie  or  at  public  sale,  and  upon  such  a  credit  as  lie  shall 
deem  mwt  expedient  and  benchcinl  for  his  creditors,  for  this  docs  not  imply  that  he  shall  give  a 
credit  greater  than  the  law  authorizes.  When  a  man  finds  that  he  is  insolvent,  the  most  Just 
and  f^uitahtf  act  that  he  can  do  is  to  surrender  his  property,  in  trust,  for  the  lienefit  of  all  his 
creditors  alike;  and  the  hindrance  and  delay  whicn  such  a  course  will  occasion  to  particular 
creditors,  who  are  seeking  a  priority  of  liens  on  the  property  of  llie  debtor  by  judgments  at 
law.  and  speedy  collections  by  sales  on  execution,  are  simply  unavoidable  incidents  to  a  jiistanti 
lawful  act,anfl  not  being  fraudlent  at  law,  do  not  bring  the  instrument  of  assignment  within  the 
operation  of  the  st.itiilc  of  frauds,  Hoffmnu  v.  Mnckall,  5  O.  S.  124;  but  there  are  certain  pro- 
visions in  assignment,  in  contemplation  of  insolvency,  which  are, /rr  se,  fraudulent,  as.  fcr 
instance,  a  provision  in  the  deed  of  assignment  postponing  the  period  of  sale  and  payment  an 
unreasonable  lime  ;  stipulations  tending  to  coerce  the  creditors  into  a  compromise  or  release  of  a 
part  of  their  debts,  or  imposing  other  unreasonable  conditions  as  the  terms  upon  wiiich  they 
may  participate  in  the  distribution  of  the  estate,  or  reserving  to  the  assignor  the  control  or  dis- 
position of  the  usci  to  which  the  properly  is  to  be  applied  ;  the  reservation  of  a  use  or  benefit 
to  the  grantor  or  his  family,  Or  any  one  not  a  creditor,  or  a  reservation  of  the  surplus  after 
paying  certain  specified  debts,  leaving  others  unpaid ;  the  reservation  of  a  power  of  revo- 
cation, or  the  introduction  of  such  conditions  and  contingencies  as  to  give  the  debtor  a  control, 
and  gtve  him  the  power  to  defeat  the  conveyance  ;  and  a  provision  that  the  transaction  shntL  be 
kept  scaled  until  th.   debtor  has  sectircd  certain  advantages,  or  has  the  opportunity  to  (et 
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creditors,  shall  inure  to  the  equal  benefit  of  all  creditors,  in  proportion  Scc  Sup. 
to  the  amount  of  their  respective  claims,  and  the  trusts  arising  under 
the  same  shall  be  administered  in  conformity  with  the  provisions  of  this  8.*c.  711. 
chapter.     [56  v.  231,  §  i6J 

Sec.  6344.     All  transfers,  conveyances,  or  assignments  made  by  a  seeSuu 
debtor  or  procured  by  him  to  be  made  with  intent  to  hinder,  delay,  or 


bcyoncTthe  reach  of  proce«»  of  other  creditors,  or  by  which  the  deed  i«  not  reRiMered  or  does  hot 
become  effectual  until  other  creditors  bring  suit,  lb.:  but  declarations  made  by  an  assignor,  that 
it  was  his  intention  and  design  to  prefer  his  own  creditors,  in  preference  lo  \x\nst  to  whom  he 
was  liable  as  surety  for  others,  have  no  effect  unless  inserted  in  the  deed,  and  when  thus 
inserted  their  simple  cfTect  would  be  to  bring  the  design  within  the  statute,  and  that  the  property 
assigned  must  inure  to  the  benefit  of  all  the  creditors,  ib.:  Bancroft  v.  Bliszani,  \\\  O.  IVi. 

While  all  contracts  for  the  purpose  of  defrauding,  delaying,  or  hindering  creditors  have 
always  been  void,  even  without  statute,  yet  it  is  only  by  statute  law  that  an  insolvent's  preference 
of  one  creditor  over  another  can  be  objected  to;  voluntary  assignments  for  the  benefit  of 
creditors,  even  in  the  absence  of  statutory  provision,  have  been  universally  supported,  even 
w^here  a  part  of  the  creditors  are  preferred  to  the  exclusion  of  others.     Atkinson  v.  Tomlinsom, 

1  o.  s.  at:.  - 

But  one  of  the  members  of  an  insolvent  firm  can  not,  either  before  or  after  dissolution  of  th« 
partnership,  make  a  valid  assignment  of  all  the  effects  of  the  firm,  for  the  benefit  of  creditorsj 
aji^ainsi  the  will  of  a  co>partner,  or  without  his  assent,  if  he  is  present  or  accessible,  Holland  yj 
Drake,  39  O.  5.  441 ;  but  where  an  assignment  is  so  made,  against  the  will  of  the  non-executing 
partner,  or  when  he  is  present  and  not  assenting,  and  he  subsec|uently  ratifies  the  assignment, 
the  ratification  will  relate  back  to  the  time  of  executing  the  assignment,  and  give  it  cfTect  from 
that  date,  but  not  so  as  to  defeat  the  rights  of  third  peri^ons,  accjuired  in  good  faith,  in  the 
meantime,  Ih. ;  therefore,  where,  in  such  case,  an  attachment  had  in  the  meantime  been  levied 
upon  the  property,  betwoen  the  date  of  the  assignment  and  its  ratification,  and  by  an  agreement 
between  the  attaching  creditor,  the  partners,  and  the  assignee,  the  property  was  delivered  by 
the  sheriff  to  the  assignee,  to  be  by  him  sold,  instead  of  hy  the  sheriff,  and  the  proceeds  were  to 
stand  in  place  of  the  property,  and  be  applied  to  the  attaching  creditor's  judgment  when  obtained, 
if  the  court  should  hold  the  attachment  good,  in  an  action  by  the  attaching  creditor,  against  the 
assignee  and  the  partners,  to  have  the  proceeds  so  applied,  it  was  held,  that  the  defendants 
were  estopped  from  setting  up  a  defense  that  the  Hen  of  the  attachment  was  lost  by  the  delivery 
of  the  property  to  the  assignee  under  the  agreement,  Ih. ;  but,  when  a  firm  is  dissolved,  and 
its  property  and  assets  divided  between  the  partners,  the  individual  members  can  not,  in  con- 
templation of  insolvency,  make  an  assignment  of  their  property,  both  individual  and  that  which 
is  derived  from  the  firm,  for  the  benefit  of  individual  creditors,  to  the  exclusion  of  firm  creditors. 
The  sutute  relating  to  assignments  will  so  operate  in  such  case  as  to  secure  an  equality  for 
both  classes  of  creditors,  Miller  v.  Estill,  5  O.  S.  508;  for  the  partners  lose  their  primary  ripht 
to  apply  the  partnership  property  to  the  payment  of  the  partnership  debts  by  the  extinguish- 
ment of  the  partnership,  and  when  that  is  gone,  the  right  of  the  partnership  creditors  to  enforce 
the  application  of  the  property  which  once  belonged  to  the  former  firm,  to  the  payment  of  such 
partnership  debts,  is  also  extinguished,  lb. :  but  where  this  is  not  the  case,  it  is  a  rule  in  equity, 
in  tfie  distribution  of  the  joint  and  separate  assets  of  insolvent  partners,  that  the  individual 
assets  of  a  partner  of  a  firm  be  first  applied  to  his  debts  to  individual  creditors,  and  the  partner- 
ship assets  first  to  the  partnership  debts;  the  preference  of  the  individual  creditors  necessarily 
resulting  as  a  correlative  from  the  priority  of  the  joint  creditors  in  the  joint  effects,  inseparable 
from  the  relation  ^f  partners  to  each  other.  Rodders  v.  fller.inda,  7  O.  S.  I'D;  this  rule  does  not 
apply  when  there  are  no  joint  assets,  and  no  surviving  solvent  partner.  In  case  there  are  joint 
and  separate  a.ssets,  and  joint  and  separate  debts,  the  joint  assets  must  first  be  applied  to  the 
payment  of  joint  debts,  and  the  individual  assets  to  the  p.iymcnt  of  individual  debts.  If  there 
be  any  surplus  in  either  of  the  funds  after  the  payment  of  thai  fund,  t)ie  creditors  of  the  other 
will  snare  equally  in  the  distribution  of  the  surplus.     Jb 

I  n  case  of  an  assignment  of  choses  in  action  for  the  benefit  of  creditors,  the  law  of  the  domi- 
cil  of  the  assignor  controls  and  determines  what  is  a  sufficient  transfer  to  authorize  the  assignee  to 
collect  the  same,  Fuller  v.  Stei^li/z,  I'O.  S.  :tV>;  and-  where  such  assignment  of  choses  in  action 
in  New  York  was  in  conformity  with  the  lawsof  that  state,  whtrc  the  insolvent  debtor  resided 
and  transacted  busines>.  and  tnere  transferred  the  rijjht  of  action  to  the  apsignee,  he  may  main- 
tain an  action  in  courts  of  the  st.ite  to  collect  the  same,  althougli  the  !taida>stgnmeut,asautnorized 
by  the  laws  of  New  York,  gives  preference  to  certain  creditors,  /b,:  for  the  prmciplcsof  comity 
between  states  will  allow  such  assignee  to  maintain  an  action  in  this  state,  against  one  of  its  citi- 
rens,  notwithstanding  such  preference,  in  the  absence  of  any  set-off  or  other  defense  to  such 
action,  or  of  any  lien  or  charge  a^nin^t  the  claim  under  the  laws  of  Ohio  by  the  debtor,     lb. 

In  order  to  give  effect  loan  assignment  for  the  benefit  of  creditors  in  this  state,  where  lands  in 
Ohio  constitute  a  part  of  the  property  assigned,  title  to  such  lands  will  not  pass  unless  the  insol- 
vent make  a  formal  deed  of  conveyance  tc  the  trustee,  for  real  P^oP^^^y  5^Pii°"^v  ^'^  transferred 
jtfM^yHnttt  *^*!  JT*y^  nf  th^  plurp  wh^rc  ir  it  ^.itiiat^ rf,  Rogers  v.  Allen,  ;i  U.  4ttii:  arid,  tnererore.  a 
Traflffript  from  the  state  of  PehnsyTv.'inia.  showing  thai  an  insolvent  debtor  had  assigned  his 
property  for  the  benefit  of  his  creditors,  is  not  competent  evidence  to  affect  the  title  to  real 
estate  in  Ohio,  McCullough  v,  Rcdrick,  'I  O.  2:M  ;  but  when  an  assignment  is  made  by  an  insol- 
vent debtor,  residing  abroad,  of  lands  in  Ohio,  in  trust  to  sell  and  pay  his  debts,  such  assignment 
will  not  be  superseded  by  an  attachment  issued  by  a  creditor  in  Ohio,  and  levied  upon  the  land. 
Sprtivell\.Je-a'elt.^O.\f^. 

Where  two  or  more  assignees  administer  a  trust,  action  may  be  maintained  by  them  as  such, 
against  one  of  their  number,  although  he  was  the  maker  of  the  note  on  which  the  action  is 
brought,  Rossntatt  v.  McFarland,  ^  O.  S.  VtGd\  and  a  note  made  by  one  of  the  assignees  to  the 
insolvent  debtor,  is  not  converted  assets  in  the  hands  of  the  assignees,  or  anyone  of  them; 
nor  is  the  right  of  action  suspended  by  the  appointment  of  the  maker  as  assignee,  lb.:  but  after 
a  conveyance  in  trust,  for  the  benefit  o/  creditors,  there  is  no  title  remaining  in  the  assignor 
npoo  which  a  lien  can  attach.     Bank  v.  Bell,  14  O.  S.  200. 

A  mortgage  made  to  a  trustee  to  secure  a  bona  Jide  indebtedness  to  a  wife,  does  not  tnur*.-  t  > 
the  benefit  of  all  the  creditors  of  the  mortgagor.     Hitesman  v.  Donnel,  40  O.  S.  '287. 

\  6344.     This  section,  in  its  present  form,  applies  to  conveyances  constructively  as  well  as 
actually  fraudulent  as  against  creditors, //tf/tiVoM  v.  McNally,  '21  O  S.  '29.');  and  the  only  change   See  Ap^adls* 
effected  by  the  amendments  heretofore  made  therein,  is  to  give  to  ihu^c  instituting  the  suit,  and 
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Transfers,  etc.,  to  defraud  creditors,  shall  be  declared  void  at  the  suit  of  any  creditor;  and 
iiw^Indlp^^inl-  the  probate  judge  of  the  proper  county,  after  any  such  transfer,  con- 
mentof  asugnee,  veyance,  or  assignment  shall  have  been  declared,  by  a  court  of  com- 
*c.,infac  cases,  p^j-^j^j  jurisdiction,  to  have  been  made,  with  the  intent  aforesaid,  or  in 
trust  with  the  intent  mentioned  in  the  next  preceding  section,  shall  on 
the  application  of  any  creditor,  appoint  a  trustee  according  to  the  pro- 
visions of  this  chapter,  who,  upon  being  duly  qualified,  shall  i)roceed  by 
due  course  of  law,  to  recover  ]K>$session  of  all  property  so  transferred,  con- 
veyed, or  assigned,  and  to  administer  the  same  as  in  other  cases  of 
assignments  to  trustees  for  the  benefit  of  creditors :  provided,  however, 
that  any  creditor  instituting  a  suit  for  the  purpose  aforesaid,  shall  cause 
notice  of  the  pendency  and  object  thereof  to  be  published  for  at  least 
four  consecutive  weeks  in  some  newspaper  printed  or  of  general  cir- 
culation in  the  county  in  which  said  suit  shall  be  pending;  and  all 
creditors  who  shall,  within  fifteen  days  next  after  the  expiration  of  siid 
notice,  file  an  answer  in  said  action  in  the  nature  of  a  cross-petition, 
praying  to  be  made  parties  thereto,  and  setting  forth  the  nature  i.nd 
amount  of  their  respective  claims,  and  shall  secure  the  payment  of  their 
pro  rata  share  of  the  costs  and  expenses  of  such  action,  including  rea- 
sonable counsel  fees,  in  proportion  to  the  amount  of  their  said  claims, 
either  by  a  deposit  of  money,  or  by  an  undertaking  given  to  the  plaint- 
iff in  such  sum,  and  with  such  security  .t;  the  court  or  clerk  thereof 
shall  require  and  approve,  shall  be  first  entitled,  with  the  plaintiff*,  to 
the  benefits  of  such  transfer,  conveyance,  or  assignment,  in  proportion 
to  the  amounts  of  their  respective  claims;  and  in  case  of  such  noiice 
being  given,  the  court  in  which  such  transfer,  conveyance,  or  assign- 
ment shall  have  been  declared  to  have  been  made  with  the  intent  afore- 
said, may  proceed  fully  to  administer  the  trust,  both  as  to  the. creditors 
who  are  parties  as  aforesaid,  and  those  who  have  not  come  in  and  been 
so  made  parties,  distributing  to  the  latter  the  surplus,  if  any,  after  satis- 
fying the  claims  of  those  who  have  preference  as  aforesaid ;  but  if  s»ich 
court  shall  not  so  administer  the  trust,  or  if  such  notice  shall  not  have 
been  given,  the  said  court  shall  forthwith,  on  declaring  the  intent  afore- 
said, cause  a  copy  of  the  judgment  to  be  certified  to  the  proper  probate 

to  such  other  creditors  as  become  parties  thereto,  a  preference  over  other  creditors.  But  before 
such  preference  can  be  obtained,  tne  opportunity  must  be  presented  to  all  the  creditors  of 
becoming  parties,  by  f;iving  them  the  required  notice  of  the  pendency  and  object  of  the  suit, 
lb.;  but  the  rights  of  the  parties  become  fixed  by  the  decree  which  finally  determines  the  frauij- 
ulent  t  hnrarternf  the  conveyance;  and  it  fs  too  late,  after  a  suit  has  been  prosecuted  to  a  suc- 
cessful result,  for  a  party  to  gain  the  statutory  preference  over  other  creditors  by  publishing  the 
notice,  Ih.:  the  court  will,  however,  where  such  notice  has  not  been  given,  before  ordering  the 
funds  to  be  paid  over  to  the  nssij^nce  .nppninted  under  this  section,  provide  for  the  costs  and 
expenses  of  the  creditor  in  prosecuting  the  suit  by  which  the  fund  was  obtained.     Ih. 

\nA  the  holding  in  H^ltom^lL-it. — Ba^Uss.  lu  O.  S.  WG,  that  where  a  debtor,  with  in- 
tent  on  the  part'T5rl»«h'  llld  vendor  and  vBWWnTT'itfBfraTW  creditors,  made  sale  of  goods,  and 
afterward  made  a  >;encral  assignment  to  a  trustee  of  all  his  property  for  the  benefit  of  all  hi.s 
creditors,  the  legal  title  of  the  general  assignee,  and  the  equal  equities  of  the  creditors  at  large, 
thereupon  attached  to  the  funds  in  the  hands  of  the  fraudulent  vendee,  and  precluded  any  indi- 
vidu.il  creditor  from  obtaining  a  special  lien  upon  or  a  preference  over  others  in  the  distribution 
of  such  fund,  still  holds,  unless  proceedings  are  had  utMer  this  section. 

Ftut  where  no  creditor  has  applied  for  or  procured  the  appointment  of  an  assignee  to  execute  the 
trust,  it  is  competent  for  the  court  having  jurisdiction  of  tne  parties  to,  and  the  fund  arising  from, 
an  action  under  this  section,  to  direct  the  execution  of  the  trust,  and  order  distribution  in 
accordance  with  its  provisions;  for  the  section  afBxes  to  property  recovered  under  its  provisions 
the  same  character  as  if  transferred  by  written  assignment,  expressing  the  trust,  Courndx.  Pan- 
cost,  II  O.  S  tiS.*, ;  and  in  an  action  for  the  recovery  of  property  under  the  provisions  of  this  sec- 
tion, it  is  a  proper  subject  of  inquiry,  in  determining  the  character  of  the  conveyance,  whether 
the  party  m.-ikini;  it  rct.iincd  suf1i(.icnt  property  to  satisfy  his  creditors.  GormUy  v.  Potter,  29  O. 
S.  .WT. 

But  where  property  sought  to  be  recovered  by  an  assignee  under  this  section  has  been  seized 
by  a  pan  of  the  creditors  in  execution,  recovery  can  not  be  defeated  on  the  ground  that  the 
assignor  had  fraudulently  retained  possession  of  the  property  with  the  consent  of  the  assignee 
The  remedy  in  the  case  of  maladministration  is  otherwise  provided  for.  Tkowas  v.  Talmtattge, 
16  O.  S.  43.T 

Any  one  of  the  creditors  may  bring  the  action  to  set  aside  the  conveyance  made  for  the  pur- 
pose of  defrauding  the  creditors,  whether  the  claim  is  reduced  to  judgment  or  not.  Combs  v. 
tfatson,  t^2  O.  S.  2*28 ;  but  an  action  under  this  section  is  barred  after  the  lapse  of  four  years 
under  section  498'2,  lb, ;  and  where  the  petition  in  such  case  shows  on  its  face  that  the  coovcy- 
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covurt,  which  shall,  on  its  own  motion,  appoint  a  trustee  as  in  this  chapter 
provided;  and  after  the  costs  and  expenses  aforesaid,  and  the  claims 
of  the  aforesaid  preferred  creditors  shall  have  been  paid  by  such  trustee, 
the  residue  in  his  hands,  if  any,  shall  inure  to  the  equal  benefit  of  the 
remaining  creditors,  in  proportion  to  the  amount  of  their  claims.  [60  v.  **•'»'. 
8,  ^  .7.1 

Sec.  6346.     In  all  cases  of  assignments  heretofore  made,  where  no  a«  to  unsettled 
final  settJement  and  distribution  has  been  made,  the  probate  judge  of  "f*"""^","  ''*'** 
the  proper  county  shall  have  the  power,   on  the  application  of  any 
creditor  of  the   assignor,  to   issue  a   citation  against   such  assignee, 
requiring  him  to  appear  before  such  probate  judge,  on  the  day  named 
in  such  citation,  to  show  cause  why  he  should  not  give  bail  for  the 
execution  of  his  trust  according  to  the  provisions  of  this  chapter :  and 
such  probate  judge,  on  good  cause  shown,  may  require  such  assignee 
to  give  bail  according  to  the  provisions  of  this  chapter ;  and  in  case 
such  assignee  shall  fail  to  appear  as  required  by  such  citation,  or  shall 
fail  to  give  bail  within  the  time  ordered  by  such  probate  judge,  such 
probate  judge  shall  remove  him  and  appoint  another  trustee,  and  after 
the  giving  bail  by  any  assignee,  or  trustee  so  appointed,  as  provided  in 
this  section,  the  same  proceeding  shall  be  had  as  provided  in  this  chapter  *^  *  "•  '••• 
in  case  of  assignments  hereafter  made.     [56  v.  231,  ^  21.] 

Sec.  6346.     Every  assignee,  or  trustee  appointed  on  the  assignee  Notice  of  appoint-' 
failing  to  qualify,  shall  within   thirty  days  after  giving  bond,  cause  ■"'"' 
notice  to  be  given  in  some  newspaper  of  general  circulation  in  the 
county,  for  three  successive  weeks,  of  his  appointment  as  such  assignee 
or  trustee.     [56  v.  231,  §  4.I  8.  *c.  n«. 

Sec.  6347.     Immediately  upon  the  assignee  giving  bond,  or  if  the  Appointment  of 
assignee  fail  to  give  bond,  then  upon  the  trustee  appointed  by  the  appraisers: 
court  giving  bond,  the  court  shall  appoint  three  suitable,  disinterested 
persons  appraiser's  of  the  property  and  assets  of  the  a.ssignor;  and  the 
said  assignee  or  trustee  shall,  within  thirty  days  after  giving  bond,  un- 
less for  good  cause  shown  the  court  shall  allow  a  longer  time,  make 
and  file  in  the  court  an  inventory,  verified  by  his  oath,  of  all  the  prop-  r„u,„  of  i„ve». 
erty,  moneys,  rights,  and  credits  of  the  assignor  included  in  the  assign-  tory  and  appraise- 
ment, which  shall  have  come  to  his  possession  or  knowledge,  together  °""'' 
with  an  appraisement  thereof  by  said  appraisers  under  their  oath :  pro- 
vided, however,  that  if  any  part  of  said  estate  or  effects  be  in  any 
other  county,  the  assignee  or  trustee  may  have  appraisers  as  to  such  when  justice  may 
part  of  the  estate  and  effects,  appointed  by  any  disinterested  justice  of  ippoint  apprais- 
such   county ;  and   provided,  further,  that  if  the  assignment  includes 
real  estate  situate  without  this  state,  it  shall  not  be  necessary  to  have  Rejitsiaiewith- 
such  real  estate  appraised,  but  the  assignee,  or  trustee  appointed  by  the  out  the  state,  as- 
court,  shall  sell  such  real  estate  at  public  or  private  sale,  and  the  sale  "K'tiXion^ntli 
shall  be  confirmed,  if  the  court  find  that  the  same  has  been  made  in  n"'  •>«  »ppraiscd, 
good  faith  and  for  a  fair  price;  and  at  the  time  of  filing  the  inventory, 
the  assignee  or  trustee  shall  also  file  a  schedule  of  all  the  debts  and  auo,  a  schedule 
liabilities  of  the  assignor  within  his  knowledge,  which  schedule  shall  be  of  de'btsof  as- 
verified  by  the  oath  of  the  assignee  or  trustee;  which  schedule  shall  '*''°''- 


ance  was  made  more  than  four  years  ;^ter  the  action  was  brought,  it  mu^t  contain  an  averment 
that  the  fraud  wa<t  not  discovered  until  within  that  period  ;  otherwise,  the  defendant  may 
demur  to  the  petition  on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  acti9nA  /*. 

An  assignment  by  a  debtor,  creating  a  preference  among  creditors,  is  void  as  to  the  pre/tr- 
enee,  though  the  fraudulent  intent  is  contined  to  the  assignor,  Harshman  v.  Lawe^  9  O.  93 ; 
and  a  conveyance  set  aside  as  only  constructively  fraudulent,  will  be  upheld  in  favor  of  one  not 

Suilty  of  actual  fraud,  to  the  extent  of  the  actual  consideration  paid  (in  case  of  a  pre-existing 
ebt),  and  vacated  only  as  to  the  excess  of  value  of  the  property  so  conveyed.  Jamison  v. 
McNallj,  21  O.  S.  293. 

And  se«  Shorten  r.  Woodrom.  34  O.  S.  645;  HtlUbtah  v.  Rickler,  87  O.  S.  222;  Laudenba<k 
Y.  Finttr,  39  O.  S.  20G;  Btoomingdati  v.  Stein,  42  O.  S.  168. 
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contain  the  ppst-office  address  of  each  of  such  alleged  creditors  as  far 

as  the  same  can  be  given.     [56  v.  231,  §§  3,  4;  68  v.  41, 45  i.] 

Exemptpropcriy       Sec.  6348-     No  assignment  for  the  benefit  of  creditors  shall  be 

'ignment  uMels*"  construed  to  includc  or  cover  any  property  exempt  from  levy  or  sale 

expressi^jr  waived,  on  cxecution,  Or  from  being  by  any  legal  process  applied  to  the  pay- 

and  wife  >  prop-  <•  j   i_l  i  l  •»    lu  I-  •  i 

«riy.  raent  of  debts,  unless  in  the  assignment  the  exemption  is  expressly 

waived,  or  any  property  belonging  to  the  wife  of  the  assignor,  nor  to 
require  the  assignor  to  deliver  up  any  of  such  property;  and  as  to  the 
Homestead,  eti.      homestead  exemption,  and  exempt  property  that  has  to  be  selected  by 
praite"!"*'^'''^"'*^  the  debtor  and  his  wife,  the  appraisers  appointed  by  the  court  shall,  on 
making  the  appraisement,  set  the  same  off  in  the  same  way  that  apprais- 
ers of  property  levied  on  or  attached  are  required  to  do;  and  if,  for  any 
reason,  this  setting  off  is  then  omitted,  the   court  may   at  any  time 
*    ***■  thereafter,  and  before  sale,  order  the  same  to  be  done  by  the  appraisers. 

[58  V.  3,  §  15.] 
Examination  of         Sec.  6349.    The  probate  judgc  may,  on  the  application  of  the 
hone«t"y  of  assign-  assignee,  Or  of  any  creditor,  or  without  any  application,  at  all  times 
•>«>«.«'c.  require  the  assignor,  u]X>n  reasonable  notice,  to  attend  and  to  submit 

to  an  examination  on  oath  upon  all  matters  relating  to  the  disposal  of 
his  property,  to  his  trade  and  dealings  with  others,  and  his  accounts 
concerning  the  same,  to  all  debts  due  or  claimed  from  him,  and  to  all 
other  matters  concerning  his  property  and  estate,  and  the  due  settle- 
ment thereof  according  to  law,  which  examination  may,  at  the  request 
of  any  party  to  the  proceeding,  be  reduced  to  writing ;   and  the  said 
probate  judge,  may,  in  like  manner,  at  any  time  before  the  final  settle- 
ment of  the  accounts  of  the  assignee,  require  the  attendance  of  the 
assignee,  or  any  other  person  as  a  witness,  and  examine  him  or  her 
upon  oath,  as  to  all  matters  appertaining  to  the  estate  of  the  assignor 
.  or  to  the  administration  of  the  said  trust;  and  the  said  probate  judge 
may,  upon  or  after  such  examination,  make  and  enforce  any  orders 
Orders  to  prevent  upon  proper  parties,  which  he  may  deem  necessary  to  prevent  any 
fer"etc'.'°* '""'     fraudulent  transfer  or  change  in  the  property  or  effects  of  the  assignor 
or  the  allowance  or  payment  of  any  unjust  or  fraudulent  claim  out  of 
his  estate.     [69  v.  172,  §  12.] 
Conversion  of  Sec.   6350.     The  assignee  or  trustee   shall   proceed  at  once  to 

monev."*^' '"'°  convert  all  the  assets  received  by  him  into  money,  and  to  sell  tlje 
Am.,  etc.;  see  Sup.real  and  personal  property  assigned,  including  stocks  and  such  bonds, 
notes,  and  other  claims  as  are  not  due,  and  which  can  not  probably  be 
collected  within  a  reasonable  time,  either  for  cash,  or  upon  such  other 
terms  as  the  court  may  order,  at  public  auction,  at  such  time  and  place 
as  may  be  designated  in  notice  given  by  advertisement  in  some  news- 
paper of  general  circulation  within  the  county  for  four  consecutive 
weeks,  and  of  which  sale  due  return  shall  be  made  to  the  judge  ;  but  all 
such  sales  of  real  estate  shall  be  made  at  not  less  than  two-thirds  the 
appraised  value  thereof,  being  subject  to  re-appraisement,  as  upon  exe- 
cutions at  law,  and  such  sale  shall  be  set  a.side  or  confirmed,  as  the 
court  shall  order ;  and  if  confirmed,  deeds  shall  be  made  to  the  pur- . 
chasers,  conveying  the  title  free  from  all  liens  on  the  same  for  all  debts  due 
by  the  assignor.  Whenever  the  court  shall  be  satisfied  that  it  would  be 
for  the  advantage  of  the  creditors  of  the  assignor  to  sell  any  part  of  the 
real  or  personal  property  assigned  at  private  sale,  the  court  may  au- 
thorize the  assignee  or  trustee  to  thus  sell  the  same,  either  for  cash  or 
upon  such  terms  as  the  court  may  order;  but  such  real  esute  shall,  in 
no  case,  be  sold  for  less  than  two-thirds  its  appraised  value ;  nor  shall 
such  personal  property  be  sold  for  less  than  two-thirds  of  such  appraise- 
ment unless  the  court  shall,  upon  good  cause  shown,  order  the  assignee 
to  sell  the  same  for  a  less  amount,  and  a  return  of  such  sale  shall  be 

8m  AppMdU.         {{  6348,  6350.    See  Kuhn  v.  Niiberg,  40  O.  '5.  631 ;  Drtsiack  v.  Sttin,  41  O.  S.  Ta 
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made  within  the  time  prescribed  by  the  court;  and  such  sale  shall  be 
confirmed  by  the  court  before  the  same  shall  J)e  complete  and  binding; 
and  if  confirmed,  deeds  shall  be  made  of  the  real  estate  to  the  pur- 
chasers, conveying  the  title  free  from  all  liens  on  the  same,  for  all 
debts  due  by  the  assignor.  Should  any  property  thus  ordered  to  be 
sold  at  private  sale  be  not  sold  within  the  time  prescribed  by  the  court, 
then  the  court  shall  order  the  same  to  be  sold  at  public  auction,  in  the 
same  manner  as  though  a  private  sale  had  not  been  ordered ;  and  the 
assignee  or  trustee  may,  with  the  approval  of  the  court,  compromise 
or  sell  any  claim  or  demand,  on  behalf  of  the  assignor,  which  Compromise  or 
is  desperate  or  difficult  of  collection;  and  he  may  also,  with  the  ap-  '**'  °'  claims, 
proval  of  the  probate  court,  complete  and  enforce  all  sales  of  real  Completing  real 
estate  made  by  the  assignor,  making  all  needful  conveyances  for  that  '»""■""• 
purpose:  provided,  however,  that  the  limitation  as  to  the  price  for 
which  real  estate  shall  be  sold  shall  not  apply  to  real  estate  situate  out 
of  the  state:  and  provided  further,  that  when  any  real  estate  is  to  be 
sold  under  the  provisions  of  this  section,  the  wife  of  the  assignor  may 
be  made  a  party,  and  she  may  file  her  answer  and  ask  the  court  to 
have  said  real  estate  sold  free  of  her  contingent  right  of  dower,  arfd  to 
allow  her,  in  lieu  thereof,  such  sum  of  money,  out  of  the  proceeds  of 
the  sale,  as  the  court  deems  the  just  and  reasonable  value  of  her  con- 
tingent dower  interest  therein;  and  such  answer  of  the  wife  of  the 
assignor  shall  have  the  same  force  and  effect,  and  shall  be  taken  and 
held  to  be,  in  all  respects,  as  a  deed  of  release  to  the  purchaser  of 

.such  real  estate  of  the  contingent  dower  interest  therein  of  such  wife.  ^ 

It  is  further  provided  that,  where  said  wife  has  executed  a  mortgage 
jointly  with  her  husband  on  any  of  the  real  estate  aforesaid,  or. 
where  the  husband  alone  has  executed  a  mortgage  as  security  for 
the  payment  of  the  purchase  price  or  a  pirt  thereof,  or  any  of  the 
said   real   estate,    such  court  shall  order  the  sale   of   the  same  free 

from  the  contingent  right  of  dower  of  such  wife,  and  shall  find  and  .  ', 

determine  the  just  and   reajsonable  value  of  such  wife's  contingent 

dower  interest  in  the  balance  of  the  proceeds  of  such .  sale  of  real  ,^  ' 

estate  after  the  payment  of  such  incumbrances  as  preclude  her  right 
to  dower  therein :  provided,  that  whenever  the  court  shall  be  satisfied 
that  it  would  be  for  the  advantage  of  the  creditors  of  the  assignor, 
the  court  may,  on  a  written  application  made   to  him  by  a  seven-  coun  may  order 
eighths  in  number  and  amount  of  said  creditors,  order  any  business  business  of  m-  ^ 

o.,,,  .  ,.  .,  .'  ;  .J    siglior  earned  oa 

earned  on  by  the  assignor  at  the  time  of  the  assignment,  to  be  carried  by  assignee.  ^  ■ 

on  by  the  assignee,  and  said  court  shall  order  the  discontinuance  of  ^ 

said  business  whenever  he  deems  it  to  the  advantage  of  said  creditors;  '    . 

and  said  court  shall  fix  such  compensation  for  said  assignee,  when 
ordered  to  continue  said  business,  in  addition  to  the  fees  now  allowed 
by  law,  as  may  be  just  and  proper.  '  [April  13,  1880:  77  v.  189.] 

Sec.  6361.     The  probate  court  shall  order  the  payment  of  all  in-  Payment  of  Ueu^ 
cumbrances  and  liens  upon    any  of  the  property  sold,  or  rights  and  *"  ' 

credits  collected,  out  of  the  proceeds  thereof,  according  to  priority; 
provided,  that  the  assignee  may,  in  all  cases,  where  the  real  estate  to 

be  sold,  or  which  may  have  been  contracted  to  be  sold  by  the  assignor  ■; 

prior  to  the  assignment,  is  incumbered  with  liens,  or  where  any  ques-  Questions  of  title, 
tions  in  regard  to  the  title,  or  the  dower  estate  of  the  wife  or  widow  *'*"•  *"• 
of  the  assignor,  require  a  decree  to  settle  the  same,  commence  a  civil  where  title  re-  < 

action  therefor  in  the   common  pleas  court  or  probate  court  of  the  gJ'j^'JJ,  * , ',t^* 
proper  county,  making  all  persons  in  interest,  including  the  wife  or  may'be'Wuniit 

common  pbas. 
i  6S5I      Sec  Bell  r.  Duduit,  40  O.  S.  830,  and  appendix. 
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widow  of  the  assignor,  parties  to  rnich  proceedings;  and  upon  hear- 
ing, the  court  shall  ordei  a  sale  of  the  premises,  or  the  completion  of 
the  contracts  of  sale  so  made  by  the  assignor,  tiie  payment  of  incum- 
brances and  the  contingent  dower  interest  of  the  wife  or  widow,  sul> 
ject  to  the  proviso  hereinafter  contained,  and  determine  the  question 
involved  in  regard  to  the  title  of  the  same ;  and  the  proceeds  of  the 
real  estate  so  sold,  after  the  payment  of  liens  and  incumbrances,  and 
the  contingent  dower  rights  and  interest  of  such  wife  or  widow,  as  or- 
dered by  such  court,  shall  be    reported  to  the  probate  court  by  the 
assignee,  and  disposed  of  as  provided  in  this  chapter ;  provided,  that 
the  provisions  of  section  6350,  in  relation  to  the  wife  of  the  assignor 
as  a  party  to  proceedings  thereunder,  and  her  rights  by  virtue  thereof, 
and  also  the  provisions  of  such  section  as  to  ordering  property  sold  at 
private  sale,  and  upon  terms  of  credit,  shall  apply  to  proceeding  under 
this  section ;  but  nothing  in  this  section  nor  in  section  6350  shall  be  so 
Homestead  right   coustrued  as  in  any  way  to  impair  the  right  of  homestead  exemptions, 
not  impaired.        ^^  ^^  ^^^  ^f  ^^^  allowance  in  lieu  of  homestead,  or.  the  mode  pro- 
vided by  law  for  enforcing  such  rights.     [May  19,  1886:  83  v.  236.J 
Presentation  of         Sec.  6352.     Creditors  shall  present  tneir  claims  within  six  months 
claims:  their ai-    after  the  publication  of  the  notice  hereinbefore  provided  for,  unless 
t?on!"a'nd°sun  on   further  time  is  allowed  by  the  court  to  the  assignee  or  trustee  for  allow- 
andVe'MM*'""'    *nce,  and  the  assignee  or  trustee  shall  indorse  his  allowance  or  rejection 
thereon.  thereon,  and  claimants  whose  claims  are  rejected,  shall  be  required  to 

bring  suit  against  the  assignee  or  trustee,  to  enforce  such  claims  within 
thirty  days  after  the  same  shall  have  been  rejected,  in  which,  if  he 
recover,  the  judgment  shall  be  against  the  assignee  or  trustee,  that  he 
allow  the  same  in  settlement  of  his  trusts,  with  or  without  the  costs,  as 
the  court  shall  think  right ;  and  immediately  after  the  expiration  of  said 
six  months,  the  assignee  or  trustee  shall  file  in  the  court  a  report  of  all 
claims  presented  to  him  for  allowance,  their  several  amounts,  and  the 
date  from  which,  and  the  rate  at  which  the  several  claims  are  entided 
to  interest,  specifying  what  claims  have  been  allowed,  and  what  ones 
rejected,  with  the  date  of  allowance  or  rejection :  and  what,  if  any, 
claims  are  held  under  advisement ;  and  the  post-oflfice  address  of  every 
creditor  whose  claim  is  either  allowed  or  rejected.  [57  v.  118,  §  6.] 
When  claim  jhaii       gEC.  6353.     If  the  assignot  or  any  creditor  shall  file  in  the  court  a 

be  disallowed  on  ...  ,        "    .  ■'  .•      n  •    • 

application  of  as-  written  requisition  on  the  assignee  or  trustee  to  disallow  any  claim  or 
.'ndproMedingT'  cla'^s  presented,  which  he  has  not  reported  as  disallowed,  and  shall 
in  such  case.  enter  into'  bond  to  the  assignee  or  trustee  in  such  amount  and  with  such 
sureties  as  the  court  shall  approve,  conditioned  to  pay  all  the  costs  and 
expenses  of  contesting  the  same,  such  claim  or  claims  shall  be,  by  the 
order  of  the  court,  disallowed,  although  the  same  may  have  before  been 
allowed  by  the  assignee  or  trustee;  and  the  assignee  or  trustee  shall 
forthwith  give  written  police  of  such  disallowance  to  the  creditor  or 
creditors,  or  his  or  their  attorneys,  whose  claim  or  claims  are  so  disal- 
lowed; and  thereupon  the  same  proceedings  shall  be  had  as  required  in 
other  cases  of  disallowance,  by  the  preceding  section.     ('56  v.  231,  §  8.] 

2  6352.  To  the  creditors  who  have  their  claims  allowed  purstiaut  to  this  section  must  be 
devoted  all  the  property  covered  by  the  .i.-sic:nment.  lo  the  exclusion  of  those  who  do  not  present 
866AVDWldlZ«  their  claims  for  allowance,  Lahm  y .  fchnston, 'MO  S.  .590:  and.  in  an  action  by  a  creditor  who  has 
"^  had  his  claim  allowed,  on  the  bond  of  an  assJKnce  for  a  failure  lo  account  for  any  of  theproperty 

assigned,  the  amount  of  the  recovery  can  nut  be  limited  to  the  whole  amount  of  the  claims  of  alt 
the  creditors,  including  those  not  allowed;  but  the  amount  of  the  recovery  must  be  controlled 
by  the  proportittn.ite  amount  of  his  claim  tu  the  whole  amount  only  of  those  which  have  been 
presented  ,-ind  allowed  pursuant  to  statute.     Ih. 

The  failure  of  the  holder  of  a  note  to  present  the  .same  to  the  assignee  for  allowance  will  not 
exonerate  the  surety  from  liability  thereon,  Dyi  v.  Dye^  21  O.  5.  80;  and  such  as«ignm«nt  will 
not  bar  a  creditor,  whose  claim  has  not  been  presented  to  or  rejected  by  the  trustee,  from 
bringing  a  suit  against  the  assignor  on  such  claim  while  the  trust  remains  unexecuted.  Hatkiia 
•).  AUctt,  13  O.  S.  210.     A,nd  see  Carptnter  v.  Dick,  «1  O.  S.  295. 
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Sec.  6354.     Every  person  presenting  and  filing  a  claim  against  the  Affidavit  lo  Ik 
estate  of  the  debtor,  and  before  the  same  shall  be  allowed  or  any  pay-  J'^"*  "'•J}  «'*'" 
ments  made  thereon,  shall  make  and  file  an  affidavit  setting  forth  that  ance'or  pJy-" 
the  said  claii.i  is  just  and  lawful,  and  the  consideration  thereof,  and  "rTui^^w"** 
what,  if  any,  set-offs  or  counter-claims  exist  thereto;  what  collateral  or  p">»«- 
personal  security,  if  any,  the  claimant  holds  for  the  same,  or  that  he 
has  nd  security  whatever,  and  the  assignee,  or  trustee,  or  any  creditor 
shall  have  the  right  to  examine  the  claimant  under  oath  touching  any 
such  collateral  or  other  security,  or  any  other  matter  relating  to  said 
claim,  within  such  time  and  under  such  regulations  as  shall  be  pre- 
scribed by  the  probate  judge;  any  surety  of,  or  person  jointly  liable 
with,  the  assignor,  may  be  allowed  to  present  and  prove  the  claim  on 
whifh  he  is  so  bound;  but  the  dividend  thereon  shall  be  payable  to  the 
party  holding  the  claim;  and  if  the  latter  prove  such  claim,  then  the  *•*<'•"*• 
allowance  and  dividend  shall  be  on  the  claim,  as  proved  by  him,  only. 
Cs6  V.  231,  §  13.] 

Sec.  6355.  All  taxes  of  every  description  assessed  against  the  Preferred  ciaiac 
assignor  upon  any  personal  property  held  by  him  before  his  assign- 
ment, shall  be  paid  by  the  assignee  or  trustee,  out  of  the  proceeds  of 
the  property  as.signed  in  preference  to  any  other  claims  against  the 
assignor,  and  every  person  who  shall  have  performed  any  labor  as  an 
operative  in  the  service  of  the  assignor,  shall  be  entitled  to  receive  out  *"  *>»•■««. 
of  the  trust  funds,  before  the  payment  of  the  other  creditors,  the  full 
amount  of  the  wages  due  to  such  person  for  such  labor  "performed 
within  twelve  months  preceding  the  assignment,  not  exceeding  three 
hundred  dollars.  But  the  foregoing  provisions  shall  not  prejudice  or 
in  any  way  affect  securities  given,  or  liens  obtained  in  good  faith,  for 
value,  but  judgments  by  confession  on  warrants  of  attorney  rendered 
within  two  months  prior  to  such  assignment,  or  securities  given  within 
such  time  to  create  a  preference  among  creditors,  or  to  secure  a  pre- 
existing debt  other  than  upon  real  estate  for  the  purchase  money 
thereof,  shall  be  of  no  force  or  validity  as  against  such  claims  for  labor 
to  the  extent  above  provided,  in  case  of  assignment.  \,AprU  5,  1889: 
^  V.  202.] 

Sec.  6356.     At  the  expiration  of  eight  months  from  the  appoint-  Reports  and »«. 
ment  and  qualification  of  the  assignee  or  trustee,  and  as  often  thereafter  «!"="»«■»««  of  •»■ 
as  the  court  may  order,  an  account  shall  be  filed  with  said  court,  by  "'""' 
such  assignee  or  trustee,  containing  a  full  exhibit  of  all  his  doirtgs  as 
such,  up  to  the  time  of  the  filing  thereof,  together  with  the  amount  of 
all  claims  remaining  uncollected  and  the  amount  thereof,  which  in  his 
opinion  may  thereafter  be  collected,  to  which  said  accounts  exceptions  g^  ApD««dix. 
may  be  filed  by  parties  interested,  in  the  same  manner  that  exceptions 
are  or  may  be  filed  to  the  accounts  of  administrators,  executors,  or 
guardians,  and  such  accounts  shall  be  examined,  and  the  exceptions 
djereto  heard  b^  the  court,  in  the  manner  provided  by  law  for  the  set- 
tlement of  the  estates  of  deceased  persons;   upon  the  filing  of  such 
accounts,  the  court  shall  fix  a  time  for  the  hearing,  and'  publish  notice 


I  63»1.  If  a  debtor  make  an  assignment  to  pay  debts,  some  of  which  are  usurious,  no  bene- 
ficiary of  the  trust,  who  comes  in  under  it,  can  oDJect  to  the  payment  pf  such  usurious  Jebcs.  g^  Appeadix. 
Butby  V.  Finn,  1  O.  S.  409;  but  where  such  benenciary.  under  a  conveyance  of  land  in  trust 
for  the  benefit  of  creditors,  is  made  a  proper  party  defendant  to  a  proceeding  by  a  prior  mongagec 
of  the  same  Ltnd  for  foreclosure  and  sale  of  the  mortgaged  premises,  he  has  a  right  to  set  up 
tbe  defense  of  usury  against  such  mortgage,  although  the  trustees  under  such  conveyance  neg- 
lect or  refuse  to  do  so.     Bank  i.  BtU,  14  O.  S.  m 
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§6357. 


The  declaring 
and  payment  of 
dividends. 


Commissions  of 
sssignees : 


Further  allow- 
ances: counsel 
fees,  etc. 


thereof  as  in  the  case  of  the  filing  of  tlie  account  of  an  executor  or 
administrator.  Whenever,  on  settlement,  the  same  shall  show  a  balance 
remaining  in  the  hands  of  said  assignee  or  trustee,  subject  to  distribu- 
tion among  the  general  creditors,  a  dividend  shall  be  declared  by  the 
probate  judge,  jiayable  out  of  such  balance,  equally  among  all  the  cred- 
itors entitled,  in  proportion  to  the  amount  of  their  respective  claims 
against  the  assignor,  including  those  disallowed,  as  to  which  the-  claim- 
ant has  begun  proceedings  to  establish,  the  same  as  hereinbefore  required, 
and  claims  held  under  advisement;  of  the  making  of  which  dividend, 
and  of  the  time  and  place  of  payment  thereof,  notice  shall  be  given  by 
advertisement  once,  in  a  newspaper  published  and  of  general  circula- 
tion in  the  county  in  which  such  trust  is  being  administered,  and 
in  such  other  way  as  the  court  may  order;  of  the  payment  of  which 
dividends  and  tho.se  remaining  uncalled  for  and  unpaid  at  that  fime, 
report  shall  be  made  within  sixty  days  after  the  day  fixed  for  the  pay- 
ment of  the  same ;  the  court  shall  then  cause  a  new  notice  to  be  given 
to  the  owners  of  the  unpaid  dividends,  in  such  way  as  the  court  may 
direct;  and  if  the  same  are  not  demanded  within  twelve  months  there- 
after, the  same  shall  be  divided  pro  rata  among  the  other  creditors, 
until  they  are  paid  in  full,  and  the  remainder,  if  any,  to  the  assignor  or 
his  legal  representatives.  The  dividends  reserved  for  claims  disallowed, 
or  held  under  advisement,  when  the  proceedings  to  enforce  their  allow- 
ance have  been  commenced,  as  to  claims  disallowed,  shall  be  held  until 
said  proceedings  have  terminated,  when  they  shall  be  paid,  if  the  allow- 
ance of  the  claim  has  been  ordered,  on  the  same;  otherwise  they  shall 
be  distributed  pro  rata  among  other  creditors  not  paid  in  full,  or  refunded 
to  the  assignor,  as  the  case  may  require.     [73  v.  146,  §  10.] 

Sec.  6357.     Before  any  dividend   is  declared,  the  assignee  or 
trustee  may  be  allowed  the  following  commission  upon  the  amount  of 
the  personal  estate  collected  and  accounted  for  by  them,  and  of  the 
proceeds  of  the  real  estate  sold  under  an  order  of  court  for  the  pay- 
ment of  debts,  which  shall  be  received  in  full  compensation  of  all  his 
ordinary  services,  that  is  to  say :     For  the  first  thousand  dollars,  at  the 
rate  of  six  per  centum :     For  all  above  that  sum,  and  not  exceeding 
five  thousand  dollars,  at  the  rate  of  four  per  centum :     And  for  all 
above  five  thousand  dollars,  at  the  rate  of  two  per  centum.     And  in  all 
cases,  such  further  allowance  shall  be  made  as  by  the  court  shall  be 
considered  just  and  reasonable  for  his  actual  and  necessary  expenses, 
and  for  any  extraordinary  exi^enses,  and  for  any  extraordinary  services 
not  required  of  an  assignee  in  the  common  course  of  his  duty,'filso 
such  reasonable  counsel  fees  as  may  be  necessary  for  the  proper  ad- 
ministration of  said  assignment,  whether  perforrr.ed  by  the  assignee  or 
trustee  as  attorney,  or  such  other  as  may  be  employed  by  him,  but  that 
no  such    further   allowance,  .extraordinary   expenses,  or   services,   or 
attorney  fees,  shall  be  allowed  by  the  court  unless  a  bill  of  items  be 
filed,  showing  such  actual  and  necessary  or  extraordinary  expenses  and 
services,  or  attorney  fees,  together  with  the  affidavit  of  the  person  in- 
curring such  expenses  or  performing  such  services,  showing  that  the 
same  were  performed  for  and  were  necessary  to  the  assignment,  and 
that  the  amount- charged  therefor  is  reasonable,  and  not  more  than  is 
usually  paid  for  such  services;  and  when  such  services  shall  have  been 
performed  by  persons  other  than  the  assignee  or  trustee,  the  assignee 
or  trustee  shall  also  file  an  affidavit,  stating  that  such  services  were 
necessary  for  the  proper  administration  of  the  assignment,  that  they 
were  performed  under  his  direction,  that  the  charges  for  the  same  are 
fair  and  reasonable,  and  that  the  full  amount  thereof  has  been  paid  to 
the  party  performing  such  services.     [71  v.  28,  §  11.] 
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Sec.  6358.     The  probate  judge  shall  be  entitled  to  the  following  Frc^rf,. rohai<- 
fees  for  services  performed  under  the  preceding  .se<tions  of  this  chap-  J""'k' 
ter:     For  hearing   and  deciding  each   apjilication,    two   dollars:    for 
appointing  or  removing  any  assignee  or  trustee,  one  dollar:  for  filing 
assignment,    inventory,  and  schedule,  each,   ten  cents:  and  for  filing 
all  other  papers,  each,  five  cents;  and  for  all  other  services,  the  same  s-ac 7io, 
compensation  as  may  be  provided  for  like  services,  in  the  settlement 
of  the  estates  of  deceased  persons.     [56  v.  231, 55  20.] 

ASSIGNMENTS   TO    AVOID    ARREST.  ,  ^KafffnfA'"'^ 

Sec.  6359.  .  The  probate  court  in  each  county  shall  ai)point  a  com-  commissioner  of 
missioner  of  insolvents,  who  shall  give  bond  to  the  state  in  a  sum  fixed  insolvents:  his 
by  the  court,  not  less  than  one  thousand  dollars,  and  with  sureties  to  boml'.'kT^d^t'erin. 
be  approved  by  the  court,  and  conditioned  for  the  faithful  discharge  of 
his  duties,  and  hold  his  office  for  three  years,  unless  sooner  removed  by  ^-  *  *  •  """• 
the  court.     [29  v.  329,  §S  i.  .2.  3.  4-] 

Sec.  6360.     The  commissioner  shall  keep  his  office  at  the  county  whrn-Dmcckept. 
seat;  and  the  court  appointing  him  may,  at  any  time,  remove  him,  or  ayd  vacancy,  how 
accept  his  resignation,  [and  on  a  vacancy  occurring  by  death,  resigna- 
tion,] removal,  expiration  of  term  or  otherwise,  the  court  shall  appoint  a 
successor,  who,  upon  qualifying,  shall  be  entitled  to  demand  and  receive    '  *   ' 
all  books,  papers,  and  assets  of  every  kind  appertaining  to  the  office,  or  s.  *  c.  on?. 
in  the  possession  of  his  predecessor,  as  commissioner,  and  who  shall 

f>roceed  with  the  business  of  the  office,  as  if  no  change  had  been  made.  *••  *  "•  ">*^- 
29  V.  329.  §§  4,  5.  49.  53-] 
Sec.  6361.     When  any  person,  whether  a  resident  in  this  state  or  AppHcuion  of 
not,  shall  be  arrested,  or  be  in  custody  of  any  sheriff,  or  other  officer,  i',';j''°"i,"d"i'e|^i 
on  mesne  or  final  process,  in  any  civil  action,  the  officer  having  such  be  made. 
person  in  custody,  if  requested  by  him,  shall  go  with  such  person  before 
the  commissioner  of  insolvents  of  the  countywhere  such  jjer.son  shall 
be  arrested,  or  in  custody;  whose  duty  it  shall  be,  if  required,  to  make  i'«j  10a. 
out  for  such  person  in  custody,  and  under  his  direction,  an  accurate 
schedule  in  writing  of  all  debts  by  him  owing,  specifying  the  names  of 
the  persons  to  whom  owing,  and  the  original  consideration  thereof,  and 
whether  the  same  are  by  bond,  note,  or  other  contract  in  writing,  or  by  •• 
book  account,  or  otherwise,  and  also  an  atx-urate  schedule  in  writing 
of  all  debts  and.  demands  owing  to  him,  with  a  i)ertinent  description  of 
all  contracts  in  which  he  is  in  any  way  interested,  and  of  all  i)roperty, 
of  every  kind,  real  and  personal,   in  possession,  remainder,  or  rever- 
sion, to  which  he  has  any  claim ;  and  such  applicant  shall  surrender  to 
the  commissioner  all  written  evidences  of  title  and  of  claims  and  his 
books  of  account:    provided,  however,   that  nothing  herein  shall  be 
construed  to  deprive  any  person  of  any  right  he  may  have  to  hold  prop- 
erty exempt  from  the  payment  of  his  debts,  or  to  require  him  to  assign 
or  surrender  any  such  property  or  rights  in  action  to  the  commissioner; 
but  a  separate  schedule  shall  be  made  of  the  exempted  property,  and 
the  commissioner  shall  decide  iill  questions  as  to  the  value  of  any  prop- 
erty selected  by  the  debtor  as  exempt,  and  all  other  questions  in  that 
behalf:  and  any  person  who  may  be  imprisoned  under  any  process  for 


i  (i:i59.  To  entitle  a  creditor  to  maintain  an  action  against  a  commissioner  of  insolvents  and 
the  sureties,  on  his  oflicial  bon<l,  it  is  not  necessary  that  the  creditor  establish  hi&  debt  against 
the  insolvent  by  judgment.     Statt  v    S/trriitan,  'i  O.  iiO?. 

^6:161.  W*hen  a  person  in  charge  of  a_  prisoner  refuses,  on  request,  to  take  him  before  the 
commissioner  of  insolvents  to  procure  his  discharge,  the  more  convenient  and  appropriattt 
remedy  is  by  mandamus,  and  not  by  habeas  corpus,  and,  therefore,  the  former  snould  be 
resorted  to.     SectI,  tjc  farle,  1<J  O.  S.  581. 
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f».  //,  Ch.  4. 


INSOLVENT  DEBTORS. 


r636S-6S«4. 


8.  *  C.  697. 

S.  *  C.  :04,  708. 


Assignment  of  hU 
property : 


Its  farm; 


Ita  effect: 


S.  A  C.  097. 

Suits  on  his 
claims,  hy  the 
commissioner : 

Suits  pending  at 
the  lime  of  the 
assij^Qment. 


Any  other  trans- 
fer of  property 
after  the  arrest, 
void 

8.  AC.  098. 


Uatb  of  applicant. 


&AC.OM. 


any  fine,  penalty,  or  costs,  in  any  criminal  proceeding,  shall  he  entitled 
to  tfie  benefit  of  this  section,  at  any  time  after  he  shall  have  been  im- 
prisoned under  such  process  for  the  period  of  sixty  days,  unless  the 
judgment  in  the  case  requires  imprisonment  till  the  fine,  penalty,  or 
costs,  be  paid ;  but  this  provision  shall  not  extend  to  any  person  confined 
in  any  workhouse  established  by  any  municipal  corporation.  [29  v. 
329.  §§  7.  8,  9,  10,  48;  51  V.  32,^,  Si]. 

Sec.  6362.  Before  any  person  making  application  as  aforesaid, 
shall  be  entitled  to  a  certificate  from  the  commissioner,  as  hereinafter 
provided,  he  shall  make  and  deliver  to  the  commissioner  an  assignment, 
m  Writing,  of  all  his  property,  rights,  and  credits,  of  every  kind  and 
description,  except  only  exempted  property  or  rights;  but  nO  particular 
form  of  words  shall  be  necessary  to  the  validity  of  said  assignment; 
and  the  same,  when  made  and  delivered  to  the  commissioner,  shall 
operate  as  a  conveyance  of  all  the  property  of  such  applicant,  and  shall 
vest  in  the  commissioner  all  the  rights,  legal  and  equitable,  which  such 
applicant  had  in  or  to  any  property,  rights,  and  credits,  whether  the 
same  be  mentioned  or  described  in  such  .schedules  and  inventory,  or 
not,  except  as  aforesaid ;  and  it  shall  be  lawful  for  the  commissioner  to 
commence  and  prosecute  suits  and  actions  in  his  own  name,  in  the 
same  manner  that  the  applicant  could  have  done  before  such  assign- 
ment: provided,  that  suits  pending  at  the  time  of  such  assignment  shall 
not  abate,  but  may  be  prosecuted  and  defended,  by  the  commissioner, 
in  the  name  of  the  applicant,  to  final  judgment,  as  though  such  assign- 
ment had  not  been  made.     [29  v.  329,  §  11.] 

Sec.  6363.  Every  assignment,  transfer,  or  conveyance  of  property, 
cither  real,  personal,  or  mixed,  made  or  executed  by  the  applicant  after 
his  arrest,  and  before  his  examination  before  the  commissioner,  as  herein 
provided,  shall  be  utterly  void,  and  of  no  effect.     [29  v.  329,  S  '2-] 

Sec.  6364.  When  any  person  shall  make  application  to  the  com- 
missioner, he  shall,  at  the  time  of  making  such  application,  make  and 
subscribe  an  oath  before  the  commissioner,  in  the  following  form,  viz. : 
I,  A.  B.,  do  swear  that  I  was  not  arrested,  nor   am  I  now  in  custody 

of  an  officer,  at  the  suit  of  ,  by  any  collusion  or  combination 

with  the  said ,  or  with  any  other  person ;  that  I  have  delivered 

up  and  assigned   to  the  commissioner  of  insolvents  of  the  county  of 

,  all  the  ])roperty  that   I  have,  or  claim  any  title  to,  or  interest 

in;  thai  the  schedules  and  inventory  of  any  property,  rights,  and  credits 
by  me  made,  contain,  as  far  as  I  know  or  believe,  a  full  description  of 
all  my  property,  rights,  credits,  and  claims,  in  possession,  remainder, 
or  reversion  (property  exempted  from  execution  excepted) ;  and  also  all 
my  bonds,  notes,  contracts  in  writing,  and  other  contracts,  in  which  I 
am  beneficially  interested,  and  that  I  have  delivered  the  saine  to  the 
commissioner;  and  also  my  books  of  account,  and  all  written  evidences 
of  my  right  or  title  to  any  property  whatsoever :  and  that  I  have  not, 
directly  or  indirectly,  at  any  time,  sold,  conveyed,  or  disposed  of,  for 
the  use  of  any  person,  any  money  or  property,  debt,  right,  or  claim, 
or  intrusted  the  same  to  or  with  any  person,  thereby  to  defraud  my 
creditors,  or  any  of  them,  or  to  secure  the  same  so  that  I,  or  my  heirs, 
or  any  other  person,  shall  receive  or  expect  any  profit  or  advantage 
therefrom.     [29  v.  329,  |^  15.] 


Neither  the  sheriff  nor  the  county  is  bound  to  support  an  insolvent  debtor  in  jail.     Wada- 
wtrth  V.  lyclmorr.  6  O.  438. 

2  6362.    The  choses  in  action  of  an  insolvent  debtor,  and  the  legal  tnteres*  in  them,  vest  in  th« 
commissioner  of  insolvents,  and  he  aloue  can  maintain  an  action  thereon.    Johns  v.  Jtktu,  % 

o.  -m. 
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Sec.  6365.     VMien  any  person  shall  apply  to  the  commissioner,  as  Examination  of 
aforesaid,  he  shall,  at  the  time  of  making  oath,  as  aforesaid,  answer  Jh^c^mi^^jj^: 
such  questions  as  shall  he  put  to  him  by  the  commissioner,  or  any 
creditor,  his  agent,  or  attoniey,  relative  to  his  circumstan<:es  and  the 
situation  of  his  property,  and  the  causes  which  occasioned  his  insolvency;  =  »  c  ma. 
all  which  questions,  together  with  the  answers  of  the  applicant,  shall  be 
reduced  to  writing,  and  subscribed  by  him;  and  such  answers  shall  be  To b« reduced  » 
considered  as  made  under  the  oath  administered  as  aforesaid.     [29  v.  ^"ibef.""   "" 

329.  §  16-1 

Sec.  6366.     Any  applicant  who  is  a  non-resident  of  the  state,  shall  Bond  required  of 
give  bond  to  the  commissioner,  with  surety  to  his  acceptance,  in  a  sum  ''"""^'^'  '"'• 
not  less  than  two  hundred  dollars,  conditioned  that  such  applicant 
shall  appear  in  the  probate  court  of  the  county  on  the  third  Monday 
thereafter,  and  that  he  shall  then  and  there  file  his  petition,  and  submit 
to  a  further  examination,  pay  the  costs,  and  in  all  respects  comply  with 
the  requisitions  of  the  court;  and  a  resident  applicant  shall  be  required  And  or  resident. 
to  give  a  like  bond,  unless  the  commissioner  is  satisfied  that  the  appli-  ""'"=*'•• 
cant  has  committed  no  fraud  by  disposing  of  property,  and  that  the  ^  ^  j.  ^^^^ 
application  is  not  made  to  enable  him  to  remove  his  body  out  of  the 
state;  and  in  any  case,  the  commissioner  may,  in  his  discretion,  require  Ani  may  be  re- 
the  applicant  to  give  such  bond- in  any  sum  not  exceeding  the  amount  |)'"':°'' '"  ""^ 
of  the  debt  or  demand  for  which  such  applicant  is  in  cuslody;  or  if,  in 
any  case,  whether  applicant  be  resident  or  hot,  the  commissioner  is  sat-  a»<i  in  certain 
isfied  that  the  applicant  has  no  property  not  exempt,  and  that  he  has  pcMiTe  wh''h''bond, 
not  committed  any  fraud  by  disposing  of  property,  and  has  no  inten-  "  h<:'her  resident 
tion  of  removing  his  body  out  of  the  state,  he  may  dispense  with  the  riV-o? 
giving  of  bond.     [29  v.  329,  §§  14,  17 ;  42  v.  29,  §§  2,  3.]  * '    * 

Sec.  6367.     When  any  person  shall  apply  to  the  commissioner,  and  Cenificate  of 
shall  have  complied  with  the  foregoing  provisions,  the  commissioner  ^hr^pHcam:'" 
shall  give  to  the  applicant  a  certificate  of  his  having  so  complied;  and 
the  certificate  of  the  commissioner  shall  protect  the  jiet'son  of  the  appli- 
cant from  arrest  or  imprisonment,  for  any  debt  or  demand  in  any  civil 
action,  at  the  suit  of  any  person  named  in  his  schedule,  and  from  any 
fine  or  penalty  therein  named,  and  for  which  he  has  been  imprisoned 
sixty  days  or  more,  until  the  day  his  application  is  finally  disposed  of  ^  »c  ?«« 
by  the  probate  court;  and  if  such  applicant  shall  appear  in  said  court, 
and  file  his  petition,  as  required,  said  certificate  shall  protect  such  appli-  ' 

cant  from  arrest,  as  aforesaid,  until  said  petition  shall  be  finally  dis-  And  its  effect : 
posed   of  by  the  court:  provided,  that  the  court  may,  for  sufficient 
cause  shown,  require  such  applicant,  when  his  petition  fs  continued  for  when  the  court 
more  than  ten  days  at  one  continuance,  to  enter  into  a  recognizance  to  Kcog'niiai"e!etc, 
the  state  of  Ohio,  for  the  benefit  of  his  creditors,  with  surety,  to  be  ''°^  '■"  "pp"" 
approved  by  the  court,  conditioned  that  said  petitioner  shall  aj)|)ear 
and  prosecute  his  said  petition,  and  abide  the  order  of  the  court  thereon. 
[29  v.  329,  t5§  20,  2i;  51  V.  323,  §  I.]  8.*c.70(i. 


^€36€.  If  the  rondiiion  of  the  bond  is  iiiljiitanlially  a.^  required  by  Jaw,  and  not  more  onerou* 
in  Its  conditions,  ii  will  be  xtifTicient.  Thuretnre,  il  the  coitdiliun  of  the  bond  is  that  the  debtor  j^g  Appeodir 
•houtd  appear  on  a  certain  fixed  day.  and  that  is  the  day  on  which  the  rontmi^sioner  should 
report  to  the  court,  it  is  good  ;  and  so,  if  the  condition  be  that  the  applicant  should  then  and 
there  Ale  hi*  petition,  make  application  for  a  final  certificate,  obtain  the  snme,  pay  the  costs  of 
the  appticrttion,  etc.,  the  bond  will  be  valid  ;  for  these  terms  set  forth  the  legal  effect  of  the  con- 
dition of  the  bond,  as  specified  b>^  general  terr.is  in  the  statute.  So,  tf  to  the  conditions  is 
superadded  a  further  one,  not  implied  nor  required  by  the  statute,  which  renders  the  condition 
of  the  bond  more  favorabte  to  the  obligors  thereto  than  it  would  be  without  it,  such  condition 
will  not  render  the  bond  invalid.  CW//Vrv,  Johnson^  7  O.  1  pc.  2U5;  Coinwissioner  y.  Wa^,  3 
O.  104 ;  PoUard  v.  ColUtr,  H  O.  AZ. 

J  (087-  There  is  no  other  difference  between  the  commissioners'  certificate  and  the  final  dis» 
charge,  except  that  the  former  discharges  for  a  limited  time,  and  the  latter  forever,  from  all  debt* 
aaned  ia  the  schedule.    The  discharse,  in  either  case,  is  a.  legal  one.     Yount  v.  Wkittont  9 

o,  igo. 
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INSOLVENT  DEBTORS. 


1 636&-6372. 


Bond  of  appli- 
cant, for  what 
and  how  sued, 
and  distribution 
of  proceeds* 


K  A  C.  700. 

Commissioner  to 
keep  a  rccnrdof 
btK  pri>cecdings: 


li.«C.  700. 

Open  to  inspec- 


Notite  of  a;i 
tion. 


1.  *  e.  701. 


The  comini^sinncr 
shall  malce  return 
to  the  court,  and 
what. 

8. «  C.  701. 

Case  to  be  dock- 
eted, and  papers 
filed. 


When  petition  of 
ftpplicant  to  be 
filed  in  court. 


If  no  creditor 
appear,  and 
notice,ctc„  given, 
final  certificate 
granted. 


K.  A  C.  701. 


Sec.  6368.  If  any  applicant  for  relief,  shall  fail  to  appear  in  court, 
and  comply  with  the  condition  of  his  bond,  the  same  shall  be  forfeited, 
and  suit  may  be  brought  thereon,  in  the  name  of  the  commissioner,  for 
the  use  of  the  creditors  of  the  applicant;  and  the  sum  collected  there- 
from shall  be  distributed  amongst  the  creditors,  as  the  proceeds  of  the 
effects  of  the  applicant  are  distributed.     [29  v.  329,  §  i9.]« 

Sec.  6369.  The  commissioner  shall  keep  a  book,  in  which  he  shall 
enter  each  application  made  to  him  under  this  chapter,  and  briefly  note 
all  the  proceedings  had  before  him,  in  each  case,  severally;  which 
record  shall  be  open,  at  all  reasonable  times,  to  the  inspection  of  any 
person  interested ;  said  book  shall  be  furnished  to  the  commissioner  by 
the  county  auditor,  on  order  of  the  probate  court,  at  the  expense  of  the 
county.     [29  V.  329,  §  23.} 

Sec.  6370.  Immediately  after  granting  a  certificate  to  an  appli- 
cant, as  aforesaid,  the  commissioner  shall  give  notice  of  the  application 
by  advertisement,  published  once  in  some  newspaper  published  and  of 
general  circulation  in  the  county,  specifying  the  day  when  the  applicant 
is  required  to  appear  in  the  probate  court  and  file  his  petition.  [29  v. 
329.  §  25-] 

Sec.  6371.  The  commissioner  shall,  before  the  third  Monday  after 
a  certificate  is  granted  by  him,  return  to  the  probate  court  the  original 
bond  (if  any)  given  to  him,  and  also  copies  of  the  schedules  and  inven- 
tories made  by  said  applicant,  and  also  of  the  examination  of  such 
applicant,  and  of  the  record  of  the  proceedings  of  the  commissioner, 
properly  certified ;  and  the  court  shall  enter  the  case  on  its  docket,  and 
file  said  papers  together,  for  the  inspection  of  any  person  interested. 
[29  V.  329.  §§  26,  27.] 

Sec.  6372.  On  the  said  third  Monday,  or  the  next  day,  or  any 
day  prior  thereto,  the  applicant  shall  file  his  petition  in  the  said  court, 
setting  forth  his  said  application  to  the  commissioner,  and  praying  to 
be  released  from  liability  to  arrest  for  any  debt  or  claim  named  in  his 
schedule  of  debts;  and  the  court  shall  thereupon,  on  the  said  third 
Monday,  or  the  next  day,  or  any  subsequent  day  after  the  filing  of  the 
petition,  cause  the  creditors  of  the  applicant  to  be  called,  and  if  no 
creditor  shall  appear,  in  person  or  by  attorney,  to  resist  said  petition, 
the  court  may,  without  further  examination  of  the  petitioner,  grant  to 
him  a  certificate  of  his  having  complied  with  the  provisions  of  law  in 
that  behalf,  and  obtained  the  relief  prayed  for,  as  aforesaid,  or  said  peti- 
tioner may  be  further  examined  by  the  court :  provided,  that  it  shall 
first  be  made  to  ai)pear  to  the  court  that  the  notice  required  by  this 
chapter  has  been  given  :  provided,  also,  that  the  court  may,  for  sufficient 
cause  shown,  permit  said  ajjplicant  to  file  his  petition,  as  aforesaid,  on 
any  day  after  the  time  above  limited,  not  exceeding  thirty  days  there- 
after.    [29  v.  329,  §  28.] 


»  Appendix.  2  G;W8.     In  an  action  on  the  bond  of  an  insolvent,  where  he  failed  to  prosecute  his  application 

to  a  final  discharge,  the  sureties  can   not  show,  in  mitigation  of  damages,  that  the  person  who 
gave  the  bond  was  wholly  insolvent,  and  had  no  property  to  assign.    Lointsy.  rhiUifiSt  A  O.  172. 

2  0.170.  It  is  the  duty  of  the  commissioner  of  insolvents  to  cause  the  advertisement  of  notice 
of  the  intention  to  make  application  for  the  benefit  of  the  law  to  be  published.  L'pitituissiener 
V.  Way,  SO.  104. 

And  where  the  debtor  gives  bond,  and  the  commissioner  fails  to  give  notice  within  the  time 
that  return  must  be  made  to  the  court,  but  afterwards  causes  such  notice  to  be  published,  and  at 
the  time  therein  specified  the  creditor  appears  in  good  faith,  aad  is  discharged,  this  is  a  suHicient 
compliance  with  the  condition  of  the  bond,  in  view  of  its  object  and  purpose,  under  the  law.   M. 

^  6.17'i.  Where  a  contract  is  made  in  another  state,  between  two  citirens  of  thatt  state,  and  a 
discharge  had  under  the  insolvent  laws  of  that  state,  such  discharge  is  valid,  and  a  complete 
bar  to  proceedings  in  this  stale.  Smith  v.  Pursons,  1  O.  2:tli:  Bank  v.  Cart/,  7  O.  2  pt.  170;  but 
the  ofhcer  making  the  discharge  must  pobsess  the  qualifications  required  by  the  law  of  tho 
state  where  made.     Ban/:  v.  CarJ,  tu/ra. 
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Src.  6373.     If  any  creditor  shall  appear  in  j>erson,  or  by  attorney.  Proceedings  if 
to  resist  said  petition,  and  shall  require  a  further  examination  ot"  the  '•^'='''""'  "*"'• 
petitioner,  the  court  may  continue  the  application  to  a  day  ctrwin,  and 
such  further  examination  shall  in   the   meantime  be  made  In-fore  the  ^  *  <!•  '**• 
commissioner,  or  any  other  person,  as  the  court  may  direct.     [29  v. 
329,  §  29J 

Sf.c.  6374.     The  further  examination  of  the  petitioner  shall  be  in  How  «i.ch  further 
writing;  and  his  answers  to  such  questions  as  shall  be  put  to  him,  shall  "icted!""*"  ""^ 
be  reduced  to  writing  by  himself,  or  his  attorney,  or  by  the  commis- 
sioner, or  other  person  appointed   by  the  court,  as  aforesaid;  if  the 
petitioner,  while  under  examination,  as  aforesaid,  shall  recjuire  further 
time  to  answer  any  questions  put  to  him  in  writing,  it  shall  be  the  duty 
of  the  person  before  whom  such  examination  is  had  to  adjourn  the  when  «uch 
same  for  any  time  not  exceeding  one  day ;  and  such  petitioner  shall  not  [i'o"''ma  "be"post- 
be  required  by  his  creditors,  or  any  of  them,  to  appear  and  submit  to  poned. 
an  examination,  as  aforesaid,  more  than  twice,  unless  by  adjournment, 
as  aforesaid.     [29  v.  329,  §§  30,  31,  32.]  s.*c.  loa. 

Sec.  6376.     When   such  examin«ition   shall  be  closed,  the  peti-  The  examination 
tioner  shall  sign  the  same,  and  make  oath  to  the  truth  thereof,  before  inbesiBnedand 

,  .."  ,,'  ,  i.,>>  "led  in  court. 

the  commissioner,  or  before  some  other  person  authorized  by  law  to 
administer  oaths;  and  the  said  examination  shall  be  returned  to  the 
court,  and  filed.     [29  v.  329,  §  33.]  «.*c.70i!. 

Sec.  6376.     Upon  the  final  hearing  of  the  petition,  the  several  proceeding  on 
examinations  of  the  jjetitioner  may  be  read  as  evidence  \i,-  any  creditor;  <he  fmai  hearing 
and  the  petitioner,  and  any  of  his  creditors,  may  examine  witnesses  exami'laiion!" 
before  the  court;  aod  they  may  also  offer  any  other  evidence  or  deposi- 
tions taken  according  to  law ;  and  the  court,  on  hearing,  may  grant  to 
the  petitioner  a  certificate,  as  aforesaid,  or  may  dismiss  his  petition,  as  *•**-'•'«'• 
shall  seem  just.     [29  v.  329,  §  34.] 

Sec.  6377.     When  the  court  shall  dismiss  the  petition  of  any  person  How  costs  award- 
applying  for  relief,  judgment  shall  be  rendered  against  the  petitioner  for  hearing.'*'"*' 
all  the  costs  that  have  accrued  on  behalf  of  the  petitioner  (except  such 
as  have  been  paid  by  him  to  the  commissioner),  and  also  in  resisting  the 
same ;  and  when  the  court  shall  grant  the  petitioner  the  relief  prayed, 
judgment  shall  be  rendered  against  the  petitioner  for  the  costs  before  the 
commissioner,  and  in  the  court,  on  the  part  of  the  petitioner,  and  not 
before  paid;  and  the  creditors  resisting  such  petition  and  failing,  shall 
pay  their  own  costs;  and  all  such  costs  shall  be  taxed  as  in  other  cases.  Execution  thei». 
and  may  be  collected  by  execution ;  or  the  court  may  order  that  the  '<>'•  «"= 
final  certificate  shall  not  be  delivered  until  the  petitioner  shall  ))ay  the 
costs  taxed  against  him.     [29  v.  329,  §  35.]  8.4C.JW. 

Sec.  6378.     If  the  applicant  fail  to  file  his  petition  within  the  time  what  to  be  done 
herein  limited  orallowed  by  the  court,  his  application  shall  be  dismissed,  "^jJlj""";'!;.'' 
and  judgment  shall  be  rendered  against  him  for  all  costs  not  before  paid;  ^mx'.^^A. 
but  the  commissioner  in  such  case,  and  also  when  the  petition  is  dis- 
missed on  hearing,  shall  proceed  to  dispose  of  any  assets  covered  by  the 
assignment,  as  if  the  application  had  been  granted  by  the  court. 

Sec.  6379.     When  such  applicant  shall  produce  the  certificate  Applicant  to  be 
granted  by  the  commissioner  to  any  officer  in  whose  custody  he  may  discharged  from 
be,  the  oflicer  shall  forthwith  discharge  such  person  out  of  his  custody ;  missioner'i  cer- 
and  the  officer  shall  return,  with  th&  process  (by  virtue  of  which  he  had  •"'""• 
such  person  in  custody),  a  copy  of  said  certificate;  and  he  shall  also 
return  on  said  process,  that,  in  obedience  to  such  certificate,  he  had 


\  63TD.     A  discharge  under  the  insolvent  law,  on  process  from  a  state  court,  discharges  from  -      A»iM»«dl« 
imprisonment  on  process  from  the  United  Slates  circuit  court.     li'ooH  v.  Funk,  7  O.  1  pt.  190.  «ppeBlu». 

The  grant  of  power  to  discharge  parties  imprisoned  for  the  non-payment  of  fines,  under  the 
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Effect  of  the  cer- 
tificate granted 
by  the  court,  etc. 


8.  A  C.  700. 
8.  *  C  ;02. 
8.  A  C.  706. 

».«c.7oe. 


Commissioner  to 
administer  nil 
oaths. 

The  sections  of 
this  chapter  rcl.-^t- 
ing  to  voluntary 
assignments,  to' 
govern  the  admin- 
istration of  the 
trust. 

8.  A  0.  e»7,  708, 
704,  70(1,  707. 


Fees  of  commis- 
sioner : 


8.  *  C.  705. 

To  be  paid  in 
advance ; 

Other  hcs  al- 
lowed by  court. 


Who  to  act  in  ab- 
sence of  comnris- 
sioner. 

S.  *  C.  708. 


discharged  the  person  named  therein;  and  said  certificate  shall  be 
returned  to  the  person  named  therein,  by  the  officer ;  and  the  certificate, 
granted  by  the  court  to  the  petitioner,  as  aforesaid,  shall  protect  the  per- 
son of  such  petitioner  forever  after  from  arrest  or  imprisonment  for  any 
civil  action,  debt,  or  demand,  mentioned  in  the  schedule  of  his  debts, 
made  before  the  commissioner,  as  hereinbefore  provided,  or  any  fine  or 
penalty  for  which  he  shall  have  been  imprisoned  sixty  days  or  more ; 
but  neither  certificate  shall  protect  him  from  arrest  or  imprisonment  for 
any  debtor  demand  for  money  or  property  received  while  acting  in  any 
fichiciary  capacity;  and  if  any  sheriff  or  other  officer  shall  arrest  any 
person  having  been  so  discharged  by  the  court,  such  officer  having 
knowledge  of  such  discharge,  and  that  the  person  so  arrested  has  a  certifi- 
cate, so  granted  to  him  by  the  court,  or  shall  refuse  to  discharge  the  per- 
son so  arrested  out  of  his  custody,  as  soon  as  such  certificate  shall  be 
produced  and  shown  to  him,  the  officer  so  offending  shal!  be  liable  to  be 
prosecuted  in  the  court  of  common  pleas,  in  an  action  for  false  impris- 
onment, at  the  suit  of  the  party  injured;  and  if  judgment  shall  be  ren- 
dered against  such  officer  for  any , "sum  whatever,  in  damages,  the  plaint- 
iff shall  recover  full  costs.    [29  v.  329,  §§  22,  36 ;  51  v.  323,  §  i ;  41  v. 

Sec.  6380.  The  commissioner  may  administer  all  oaths  required  in' 
matters  connected  with  his  duties.     [29  v.  329,  §  46.]       &*€.  701. 

Sf.c.  6381.  The  sections  of  this  chapter  relating  to  voluntary  assign- 
ments shall  be  applied  and  govern  the  action  of  the  court  and  the  com- 
missioner, as  to  the  presentation  and  allowance  or  rejection  of  claims, 
the  appraisement  and  conversion  of  assets  into  mon§y,  the  making  and 
paying  dividends,  and  the  fees  of  the  probate  judge,  and  in  all  other 
respects  in  the  administration  of  the  trust,  exceptas  otherwise  herein  pro- 
vided. [29  v.  329,  §§  6,  38,  39,  40,  41,  42,  43,  44,  45;  32  V.  23,  §§  I, 
2;  33  V.  50.  §§  I.  2  ;  44  V.  50,  §  I.] 

Sec.  6382.  The  commissioner  shall  be  entitled  to  the  following 
fees:  For  writing  the  application  and  bond,  if  any,  each,  twenty-five 
cents;  for  the  inventories,  schedules,  and  assignments,  and  for  the  exam- 
'ination  at  the  time  of  application,  and  for  all  copies  thereof,  ten  cents 
per  hundred  words ;  for  publishing  notice,  twenty-five  cents,  in  addition 
to  the  amount  paid  to  the  printer ;  all  which  he  shall  have  a  right  to 
receive  before  he  shall  be  required  to  give  a  certificate  to  the  applicant; 
and  for  all  other  services  he  shall  be  entitled  to  receive  a  reasonable 
compensation,  to  be  fixed  by  the- court.     [29  v.  329,  §§  52,  53.] 

Sec.  6383.  Whenever  the  office  of  commissioner  of  insolvents 
shall  be  vacant,  or  in  case  of  the  death,  absence,  or  inability  of  said 
commissioner,  the  duties  of  commissioner  shall  temporarily  be  dis- 
charged by  a  master  commissioner,  but  as  soon  as  there  is  a  commis- 
sioner to  act,  all  unfinished  business  shall  be  turned  over  to  him.  [44  v. 
50,  §  2.] 


thsolvcnt  debtors'  law,  to  partiert  other  than  the  fovernor  of  the  state,  is  not  an  Mtempt  to  invest 
ihcm  with  authority  to  exercise  the  pardoning  power,  but  merely  a  raodtHcatton  of  penalties 
prescribed  for  cerlain  offenses,  and  is  not  in  conflict  wwh  the  constitution.  Scoit  ex  /a^>  li^O. 
S.  C31. 
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CHAPTER  5. 


MARRIAGES. 


Section 

6%4.  Who  may  contract  matrimony. 

6SS5.  Who  majr  solemntze  marriage. 

KH^.  How  ministers  to  obtain  license  to  solemn- 
ize marriage 

€3S7.  Minister  to  produce  to  judge  his  license, 
in  every  county  in  which  he  solemnises 
marriage:  the  record- 

638S.  Such  record  or  copy,  evidence. 

63S9.  Before  marriage,  bans  to  be  publiithed 
and  how:  or  license  to  be  procured, 
and  where. 


Section 

6390.  How  liceoie  obtained :  the  fees  cb«r«for : 

penalty  for  improperly  issuing,  etc* 

6391.  Certificate  of    marriage   must  Te   traas- 

mitted  to  judge  and  recorded. 

6392.  Penalty   for    t^olemnizing    marriage    con- 

trary to  law.  or  for  unauthorized  per- 
son attempting  to  solemnize. 

6393.  When  a  publication  of  bans,  minister  or 

magistrate  must    he    satis5ed   thereof, 
and  of  con»>ent  of  parent  or  guardian. 

6394.  How  fincb  recovered. 


r,^*r 


Who  may  con- 
Iract  matrimony. 


Sec.  6384.  Male  persons  of  the  age  of  eighteen  years,  and  female 
persons  of  the  age  of  sixteen  years,  not  nearer  of  kin  than  second  cous- 
ins, and  not  having  a  husband  or  wife  living,  may  be  joined  in  mar- 
riage :  provided,  always,  that  male  persons  under  the  age  of  twenty-one  ^^HK  i  ki:w. 
years,  and  female  persons  under  the  age  of  eighteen  years,  shall  first 
obtain  the  consent  of  their  fathers,  respectively,  or  in  case  of  the  death 
or  incapacity  of  their  fathers,  then  of  their  mothers  or  guardians.  [67  v. 
6.  §  1.] 

Sec.  6385.     it  shall  be  lawful  for  any  ordained  minister  of  any  re-  Whnraaysoi- 
^ous   society  or  congregation  within   this  state,  who   has,  or  may  •""■i^"  marrUefc 
hereafter  obtain  a  license  for  that  purpose,  as  hereinafter  provided,  or 
for  any  justice  of  the  peace  in  his  county,  or  for  the  mayor  of  any 
city  or  incorporated  village  in  any  county  in  which  such  city  or  village 
may  wholly  or  partly  lie,  or  for  the  several  religious  societies,  agree- 
ably to  the  rules  and  regulations  of  their  respective  churches,  to  join  ' 
together  as  husband  and  wife,  all  persons  not  prohibited   by  law. 
[yjpril  5,  1889:  86  v.  208.] 

Sec  6386.     Any  minister  of  the  gospel,  upon  producing  to  the  HowminSstcrj 
judge  of  the  probate  court  of  any  county  within  this  state  in  which  he  K,?c^'o'n,arry, 
ofliciates,  credentials  of  his  being  a  regular  ordained  minister  of  any 
religious  society  or  congregation,  shall  be  entitled  to  receive  from  said* 
court  a  license,  authorizing  him  to  solemnize  marriages  within  this  state, 
.so  long  as  he  shall  continue  a  regular  minister  in  such  society  or  con- 
gregation.    [29  V.  429,  §  3.] 

Sec.  6387.     It  shall  be  the  duty  of  every  niinister,  who  is  now  or  Minister  to  pm- 
hceafter  shall  be  licensed  to  solemnize  marriages,  as  aforesaid,  to  pro-  co'umy"ii"w^°ch^ 
du-'re  to  the  judge  of  the  said  court,  in  every  county  in  which  he  shall  ^e  s,.kn)nizes 
solemnize  any  marriage,  his  license  so  obtained;  and  the  said  judge  ii'«iVsif'' 
sh.ill  thereupon  enter  the  narpe  of  such  minister  upon  record,  as  a  min- 
rst'r  of  the  gospel  duly  authorized  to  solemnize  marriages  within  this 
stite,  and  shall  note  the  county  from  which  such  license  issued;  for  Record  of  it. 
which  service  no  charge  shall  be  made  by  such  judge.    [29  v.  429. 
§4.] 


ti.  &  <:.  8a&. 


&  A  t.  S&5. 


J  63^4.  Mutual  promises  to  marry  in  the  future,  thnnch  made  hy  par'ies  compctcni  to  con- 
tract, and  followed  by  cohabitation  as  hirsband  and  \vif«,  is  n<ii,  in  itself,  a  valid  marriage,  Dtitt- 
fnu  V.  Duncan,  10  O.  S.  IHl  ;  but  where  the  pcf-on  who  solemnized  the  marriage  had  no 
license*  it  was  held  that  it  was  to  be  inferred  that  the  panics  tipcnly  and  mutuuMv  consented  to 
a  contract  oi  present  marriage — then  to  become  husband  and  wife — and  when  they  thereafter 
cohabited  as  such,  that  this  convtitulcd  a  legal  marriage,  and  the  man  having  then  a  wife  living 
might  properly  be  convicted  of  bigamy,  on  proof  of  such  second  marriage.  Cnrtniikatl  v. 
State,  12  O.  S.  553.     And  see  Railroad  Co,  v.  Cobb,  35  O.  S.  94 ;  Bruner  v.  Driggs,  39  O.  S.  478.    See  Appendix. 

Marriages  contracted  in  this  state  by  male  persons  under  the  age  of  eighteen  and  females 
under  the  age  of  fourteen,  are  invalid,  unless  confirmed  by  cohabitation  after  arriving  at  those 
ages  respectively;  and  such  marriage,  not  so  confirmed,  docs  not  subject  a  party  to  punishment 
for  bigamy  for  contracting  a  subsequent  marriage  while  the  first  husband  or  wife  is  livint-. 
Skn/h''r  V.  State,  20  ().  1. 

The  marriage  contract  of  one  affected  with  congenital  imbecility  of  mind,  ro  a  degree  render- 
ing him  incapable  of  consent,  is  void  tui  initio.  A  court  of  chancery,  in  the  exercise  of  its 
ordinary  powers,  will  entertain  jurisdiction,  at  the  suit  of  the  imbecile's  guardian,  to  declare 
»uch  marriage  a  nullity.     Waytnire  v.  Jetmore,  Tl  O.  S.  271. 
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Such  record  or 
copy,  evidence. 

S.AC.8S6. 


Before  marriage, 
bans  to  be  pub- 
lished, and  how ; 
or  license  to  be 
procured,  and 
where. 

8.  *  C.  86S. 

H«nrliceaM 
•btoined. 


Fees  for  issuing. 


Who  to  issue 
when  probate 
judge  applies. 


Certificate  of 
marriage  to  be 
traosmitted  to 
probate  judge 
and  recorded. 


Sec.  0388.  When  the  name  of  any  such  minister  is  so  entered 
upon  the  record,  hy  the  judge  aforesaid,  such  record,  or  the  certificate 
thereof,  by  the  said  judge,  under  the  seal  of  liis  court,  shall  be  good 
evidence  that  the  said  minister  was  duly  authorized  to  solemnize  mar- 
riages.   129  V.  429,  §  5.] 

Sec.  6389.  Previous  to  persons  being  joined  in  marriage,  notice 
thereof  shall  be  published  (in  the  presence  of  the  congregation),  on 
two  different  days  of  public  worship;  the  first  publication  to  be  at  leas^ 
ten  days  previous  to  such  marriage,  within  the  county  where  the  female 
resides ;  or,  a  license  shall  be  obtained  for  that  purpose  from  the  pro- 
bate judge  in  the  county  where  such  female  may  reside.  [29  v.  429,  §6.] 

Sec.  6390.  The  probate  judge,  as  aforesaid,  may  inquire  of  the 
party  applying  for  [a]  marriage  license,  as  aforesaid,  upon  oath,  rela- 
tive to  the  legality  of  such  contemplated  marriage ;  and  if  the  judge 
shall  be  satisfied  there  is  no  legal  impediment  thereto,  then  he  shall 
grant  such  marriage  license;  and  if  any  of  the  persons  intending  to 
marry  shall  be  under  age,  and  shall  not  have  had  a  former  wife  or 
husband,  the.  consent  of  the  parents  or  guardian  shall  be  personally 
given  before  the  judge,  or  certified  under  the  hahd  of  such  parent  or 
guardian,  attested  by  two  witnesses,  one  of  whom  shall  appear  before 
said  judge  and  make  oath  that  he  saw  the  parent  or  guardian,  whose 
name  is  annexed  to  such  certificate,  'subscribe,  or  heard  him  or  her 
acknowledge  the  same ;  and  the  judge  is  hereby  authorized  to  admin- 
ister such  oath,  and  thereupon  issue  and  sign  such  license,  and  affix 
thereto  the  seal  of  the  court;  the  judge  shall  be  entitled  to  receive  as 
his  fee  for  administering  the  oath  and  granting  license,  with  the  seal 
affixed  thereto,  recording  the  certificate  of  marriage,  and  filing  the  nec- 
essary papers,  the  sum  of  seventy-five  cents;  and  if  any  judge  shall,  in 
any  other  manner^  issue  or  sign  any  marriage  license,  he  shall  forfeit 
and  pay  a  sum  not  exceeding  one  thousand  dollars,  to  and  for  the  use 
of  the  party  aggrieved.  Provided,  that  should  the  person  then  quali- 
fied and  acting  as  probate  judge  be  himself  the  party  applying,  he  shall 
make  the  application  to  the  judge  of  the  court  of  common  pleas,  within 
*  and  for  the  same  county,  and  if  there  be  no  legal  impediment  thereto, 
said  common  pleas  judge  shall  grant  said  probate  judge  a  marriage 
license,  and  shall  thereupon  certify  said  application,  and  his  action 
thereon,  to  the  probate  court  of  said  county  for  record,  as  in  other 
cases.     \May  i,  1885:  82  v.  202.] 

Sec.  6391.  A  certificate  of  every  marriage  hereafter  solemnized, 
whether  authorized  by  publication  of  bans  in  the  congregation,  or 
by  license  issued  by  a  probate  judge,  or  after  notice  given  to  the  con- 
gregation, signed  by  the  justice,  mayor  or  minister  solemnizing  the 
same,  or  clerk  of  the  monthly  meeting  shall  be  transmitted  to  the  pro- 
bate judge  in  the  county  wherein  the  marriage  license  was  issued,  or 
the  congregation  wherein  said  bans  were  published  is  situated,  or  mar- 
riage was  celebrated,  within  three  months  thereafter,  and  recorded  by 
such  probate  judge;  every  justice,  mayor,  or  minister,  or  clerk  of  the 
monthly  meeting,  failing  to  transmit  such  certificate  to  the  probate 
judge  in  due  time,  shall  forfeit  and  pay  fifty  dollars,  and  if  the  pro- 
bate judge  shall  neglect  to  make  such  record,  he  shall  forfeit  and  pay 
fifty  dollars  to  and  for  the  use  of  the  county.  \April  t^,  1889:  86  v. ' 
208.] 


8m  Appendix. 


\  6390.  Tn  an  action  for  damages  by  a  father,  for  the  wrongful  issuing  of  license  for  the  mar- 
riage of  his  daughter,  evidence  of  the  bad  character  of  the  husband  may  be  received  and  con- 
sidered by  the  jury  141  aggravation  of  damages.     Lanuitt  v.  Kiriy,  14  O.  1. 

Tin-  deputy  clerk  hns  authority  to  administer  oaths  on  npplicati  ms  for  marriage  licenses,  and 
perjury  may  be  assigned  on  such  oaths,     iyarwick  v.  State,  %>  O.  S.  21. 
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Sec.  6392.     If  any  justice,  minister  or  mayor  by  this  chapter  au-  Penalty  for  wi- 
thorized  to  join  persons  in  marriage,  shall  solemnize  the  same  contrary  JSgc'cMi^ie 
to  the  true  intent  and  meaning  of  this  chapter,  the  person  so  offend*  '*'>»  chapter, 
ing  shall,  upon  conviction  thereof,  forfeit  and  pay  any  sum  not  exceed- 
ing one  thousand  dollars,  to  and   for  the  use  of  the  county  wherein 
such  offense  was  committed;  and  if  any  person,  not  legally  authorized, 
shall  attempt  to  solemnize  th6  marriage  contract,  such  person  shall, 
upon  conviction  thereof,  forfeit  and  pay  five  hundred  dollars  to  and  for 
the  use  of  the  county  wherein  such  offense  was  committed.     \April 
5,  1889 :  86  V.  209.] 

Sec.  6393.     It  shall  be   the  duty  of  every   minister,  mayor,  or  Before  toiemnu- 
justice  of  the  peace,  before  he  shall  solemnize  any  marriage  between  iSfnSreV.'^mayor 
the  parties,  either  of  whom  is  required  by  section  sixty-three  hundred  or  justice  must  b« 
and  eighty-four,  to  obtain  the  consent  of  his  or  her  parent  or  guardian  were'^^bilshe'?" 


(except  in  cases  where  license  shall  have  been  obtained  from  the  judge  °^°Jn"o°""' 
of  the  probate  court),  to  be  satisfied  that  the  intention  of  marriage  gwdia°B! 
between  such  parties  has  been  duly  published,  and  also  that  the  con- 
sent of  such  parent  or  guardian  has  been  obtained,  either  by  acknowl- 
edgment in  the  presence  of  such  minister,  mayor  or  justice  of  the 
peace,  or  by  a  certificate  under  the  signature  of  such  parent  or 
guardian,  and  attested  by  one  or  more  credible  witnesses,  who  shall 
be  present  for  the  purpose  of  satisfying  such  minister,  mayor  or  justice 
of  the  peace  that  such  certificate  was  actually  signed  by  the  parent  or 
guardian  for  the  purpose  aforesaid.     \April  5,  1889:  86  v.209.] 

Sec.  6394.  Any  fine  or  forfeiture  arising  to  the  coimty,  in  conse- 
quence of  the  breach  of  this  chapter,  shall  be  recovered  by  a  civil 
action,  with  costs  of  suit,  in  any  court  of  record  having  cognizance  of 
the  same.     [29  v.  439,  §  11.] 


Mow  Anes  recov- 
ered. 


H.*0.8M. 


CHAPTER  6. 

STATISTICS    OF    BIRTHS    AND    DEATHS. 


Section 

fiS^V  Probate  judge  shall  keep  record  of  births 
and  deaths;  and  how. 

<B96.  nuties  of  assessors.  physicianK.  mid- 
wives,  and  clergymen. 


Section 

6397.  Duty  of  probate  judge  as  to   blanks  for 

statistics. 
G398.  His  duty  as  to  recording  and  transmitting 

abstract  to  secretary  of  state. 
6399.   Effect  of  record  as  evidence. 


Sec  6395.     The  probate  judge  shall  keep  a  record  of  the  births  Probate  judge 
and  deaths  reported  to  him,  as  hereinafter  provided ;  the  births  shall  Jecorj  of'birth. 
be  numbered,  recorded,  and  alphabetically  indexed  in   the  order  in  and  deaths, 
which  they  are  received,  and  the  record  shall  state;  in  separate  columns, 
the  date  of  making  the  record,  the  date  and  place  of  birth,  the' name, 
sex,  and  color  of  the  child,  the  maiden   name  of  the  mother,  and  the  . 
name  of  the  father  of  the  child,  and  the  residence  of  the  parents,  as 
fully  as  the  same  are  reported;  the  deaths  shall  be  likewise  numbered, 
recorded,  and  indexed,  and  the  record  thereof  shall  state  in  separate 
columns,  so  far  as  the  same  is  reported,  the  date  and  place  of  death, 
name  and  surname  of  the  deceased,  condition  (whether  single,  mar- 
ried, or  widowed),  age,  place  of  birth,  occupation,  names  of  parents 
(when  an  infant  without  name),  cause  of  death,  color,  and  last  place  of 
residence  of  such  deceased  person,  and  the  date  of  making  the  record. 
f66  V.  69,  %x.\ 


Digitized  by 


Google 


1582 


TU.  II,  Ch.  6. 


BIRTHS  AND  DEATHS,  ETC. 


^6396-6399. 


Statistics  to  be. 
obtained  annually 
by  assessors  : 


Duties  oi  physi- 
cians and  mid- 
wives  in  certain 
cities ; 


Of  clergymea 
and  sextons. 


Duty  of  probate 
judge  as  to 
Dianks  for 
statistics. 


Probate  judge    to 
keep  record*  and 
transmit  abstract 
to  secretary  of 
slate. 


Evidence  ia 
courts. 


Sec.  6396.  It  shall  be  the  duty  of  the  assessors  of  the  several  town- 
ships and  wards  of  each  county  of  this  state,  to  obtain,  annually,  the 
foregoing  statistics,  at  the  time  each  assessor  shall  make  the  assessment 
of  his  respective  township  or  ward  for  the^ear  ending  the  last  of  March, 
preceding  each  annual  a.ssessment,  and  report  the  same  to  the  probate 
jud|[e  of  his  county,  at  the  time  of  his  regular  report  to  the  [county] 
auditor;  and  at  the  time  of  submitting  Iris  report  to  the  probate  judge, 
he  shall  state  upon  oath  that  he  has  made  diligent  inquiry  in  order  to 
obtain  the  number  of  births  and  deaths,  and  other  information  required 
by  this  chapter,  in  his  township  or  ward,  respectively;  and  if  any 
assessor  in  this  state  shall  fail  or  refuse  to. make  such  report,  or  to  make 
and  file  the  affidavit  required  by  this  title,  the  auditor  of  his  county 
shall  withhold  his  order  until  the  law  has  been  complied  with,  to  the 
satisfaction  of  the  probate  judge,  except  in  counties  containing  cities 
of  the  first  class,  having  a  population  of  one  hundred  and  fifty  thwi- 
sand  and  over,  in  which  counties  it  shall  be  the  duty  of  the  physicians 
and  professional  midwives  to  keep  a  registry  of  the  several  births  in 
which  they  have  assisted  professionally,  whi<:h  shall  contain,  as  neai-  as 
the  same  can  be  ascertained,  the  time  of  such  birth,  sex,  color  of  the 
child,  the  names  and  residence  of  the  parents;  and  physicians  M'ho 
have  attended  deceased  persons  in  their  last  illness,  clergymen  wno 
have  officiated  at  the  funeral,  and  sextons  who  have  buried  deceased 
persons,  shall  keep  a  registry  of  the  name,  age,  and  residence  of  stich 
deceased  persons  at  the  time  of  their  death;  it  shall  be  the  duty  of  the 
physicians  and  professional  midwives  to  report  fully  the  births  regis- 
tered by  them,  as  required  by  this  chapter,  to  the  judge  of  the  probate 
court  of  the  county  every  three  months,  viz. ,  on  or  before  the  second 
Monday  of  the  months  of  January,  April,  July,  and  October  of  eAch 
year;  in  case  there  is  no  physiciati  or  midwife  in  attendance  at  sny 
birth,  then  the  parents  shall  be  required  to  report  to  the  probate  judge 
within  one  month ;  and  physicians,  clergymen,  and  sextons  shall  like- 
wise report  fully  the  deaths  registered  by  them,  as  ■  required  by  this 
chapter,  to  the  judge  of  the  probate  court  of  the  county,  every  th/ee 
months,  as  above  designated ;  and  any  person  who  shall  neglect  or 
refuse  to  comply  with,  or  violate  -the  provisirons  of  this  chapter,  shall 
forfeit  and  pay  for  each  offense  the  sum  of  ten  dollars,  to  be  sued 
for  and  recovered  in  the  name  of  the  state  of  Ohio,  and  the  pen- 
alty, when  recovered,  shall  be  paid  over,  one-half  to  the  school  fund, 
and  one-half  to  the  party  making  complaint  thereof.     [68  v.  49,  ^  2.] 

Sec  6397.  It  shall  be  the  duty  of  the  probate  judge  to  furnish  to 
each  assessor  of  the  several  townships  or  wards  of  his  county,  annually, 
and  to  other  persons  making  such  report,  a  sufficient  number  of  prop- 
erly ruled  blanks,  which  Shall  be  paid  for  out  of  the  county  treasury, 
upon  which  to  make  such  report  to  said  probate  judge.     [66  v.  69, 

§3-] 

Sec.  6398.  It  shall  be  the  duty  of  the  probate  judge,  receiving 
the  reports  as  above  specified,  within  fifteen-  days  after  the  receijit 
thereof,  to  record  the  same  in  a  book  to  be  provided  by  the  count)- 
commissioners  for  that  purpose,  and  to  transmit  an  abstract  tliereof,  on 
or  before  the  first  Monday  of  August,  every  year,  to  the  secretary  of 
state,  in  such  form  as  shall  be  prescribed  by  that  officer,  who  shall  file 
the  same  in  his  office,  to  be  used  by  him  in  his  annual  report  to  the 
legislature.     [73  v.  203,  t^  3.] 

Sec.  6399.  Every  original  entry,  made  as  above  described,  and  a 
copy  of  such  entry  duly  certified  over  the  seal  of  said  court,  shall  In; 
received  in  all  courts  and  places  as  prima  facie  evidence  of  the  facts 
therein  stated,  and  said  records  shall  be  open  to  the  inspection  of  the 
public  at  all  proper  hours.     [66  v.  69,  §  5.] 
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CHAPTER  7. 

GENERAJ.    PROVISIONS. 

S.cno»  I  Section 

MU.  By  whom  questions  of  fact  to  be  deter-  I  tj40K.  Hond   on    appeal ;    when    bond    not    re- 
mined,  quired. 
Slot.  B<inds  to  be  filed  when  approved.                 i  A409.  Transcript,  when  to  be  filed. 
6101  Notice  of  filing  accounts  to  be  published.  :  6410.'  ProcccdingK  in  common  pleas  and  certiff- 


MKt.  Examination  of  acconnlants  under  oath 
4#i  UepoMlions  on  trial  in  probate  court. 
WIS   Fce^  of  witnesses,  jurors,   and  oificers, 
same  as  in  common  pleas. 


g  same  back. 
G-111.  Code  of  common  pleas  to  govern  ia  the 

probate  court  so  far  as  applicable. 
6412.  What   affidavit  mu.st  be  filed  before  pri- 


MK.  How   notices  of  proceedings  in  probate  ,  vate  sale  confirmed. 

court  given.  |  6413.  How  executors,  etc..  may  invest  funds. 

Ml.  When  appeals  may  be  taken  to  common  | 

pleas. 

Sec.  6400.     All  questions,  except  those  arising  in  criminal  actions  By  whomques- 
and  proceedings,  unless  otherwise  provided  bylaw,  shall  be  determined  detVrmined'.''*'* 
by  the  probate  judge,  unless,  in  his  discretion,  he  shall  order  the  same 
to  be  tried  by  a  jury,  or  referred,  as  provided  for  references  in  die 
court  of  common  pleas.     [51.  v.  167,  §  28.] 

Sec  6401.     AH  undertakings  and  bonds,  required  or  authorized  by  Bonds,  etc.,  w  be 
law  to  be  given  in  the  probate  court,  shall  be,  on  being  accepted  and  fif?d!"'*  *" 
sq>proved  by  the  probate  judge,  filed  in  his  office.     [51  v.  167,  §  26.]    s.*c.  mt. 

Sec  6402.     It  shall  be  the  duty  of  the  probate  judge  to  cause  Notice  of  fiUt« 
notice  to  be  published  in  some  newspaper  of  the  county,  of  the  filing  JSiS^"  ** 
of  any  accounts  by  executors,  administrators,  guardians,  and  trustees, 
and  assignees,  trustees  and  commissioners  of  insolvents,  specifying  the 
time  when  such  accounts  will  be  heard,  which  shall  not  be  less  than 
three  weeks  after  the  publication  of  such  notice,  at  which  time  it  shall 
be  competent  for  said  probate  jndge,  for  cause,  to  allow  further  time 
to  file  exceptions  to  said  accounts;  and  the  costs  of  such  notice  shall 
be  paid,  if  more  than  one  account  be  specified  in  the  same  notice,  in 
equal  proportions  by  the  executors,  administrators,  guardians,  trustees,  8. «  c.  im«. 
and  assignees,  trustees  or  commissioners  of  insolvents,  respectively. 

[51  V.   167,  §  20.1  Examination  of 

Sec.  6403.  The  probate  judge  shall  have  full  power  and  authority  'aS""*^"  ""^ 
to  examine  under  oath,  all  executors,  administrators,  guardians,  and 
trustees,  and  assignees,  trustees  and  commissioners  of  insolvents, 
tooching  their  accounts;  and  if  he  shall  think  proper  to  do  so,  he  may 
reduce  such  examination  to  writing,  and  require  such  executor,  admin-  s.  *  c.  m«L 
istrator,  assignee,  trustee,  or  guardian,  to  sign  the  same,  and  such  ex- 
amination ^11  be  filed  with  the  papers  in  the  case.     [51  v.  167,  §  21.] 

Sec  6404.     Depositions  taken  according  to  the  provisions  of  law  Depositions  on 
for  taking  depositions  to  be  used  on  the  trial  of  civil  causes,  may  be  coMn"  ""^  *" 
uken  and  used  on  the  trial  of  any  question  before  the  probate  court,  ^^^^ ^^ 
where  such  testimony  may  be  proper.     [51  v.  167,  §  19.] 

Sec.  6405.     The  fees  of  witnesses,  jurors,  sheriffs,  coroners,  and  Fees  of  witnesses, 
constables,  for  all  services  rendered  in  the  probate  court,  or  by  order  ccr°.'^>ame'a"!''etc 
of  the  probate  judge,  shall  be  the  same  as  is  provided  by  law  for  like 
tervices  in  the  court  of  c6mmon  pleas.     [51  v.  167,  §  57.] 

Sec.  6406.     When  notice  of  any  proceedings  in  a  probate  court  Ho«  notice  of 
shall  be  required  by  law,  or  be  deemed  necessary  by  the  probate  judge,  p, !",?« "'.mrt" 
and  the  manner  of  giving  the  same  shall  not  be  directed  by  statute,  R'^*^^" 
the  probate  judge  shall  order  notice  of  such  proceedings  to  be  given  ^^^'^gil''* 
to  all  persons  interested  therein,  in  such  manner  and  for  such  leiigth 
of  time  as  he  shall  deem  reasonable.     [51  v.  167,  §  27.] 

Sec.  6407.     In  addition  to  cases  specially  provided  for,  appeals  ^"^^X^^^^ 
may  be  taken  to  the  court  of  common  pleas,  from  any  I  final]  order,  from  probate  to 


common  pleas 


rourt. 


I  M07.     I'hat  i^,  any  order  or  decision  which    is  final  "r  dtfinitive  in  its  char.icter ;  hence 
BO  appestlArill  lie  from  a  ncciKimi  .setting   .-•Mde.  or   refusing   to    confirm,  a  sale  made  by  an  Se«  ApMBdtx« 
aMigaee  for  the  benefit   of  creditcirs.     An/tman   v.    Sftberling,  31    O,  S.   201 :    nor  from  th* 
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decision,  or  judgment  of  the  probate  court  in  settling  the  accounts  of 
See  \i  .5228,  duxK.  an  exccutor,  administrator,  guardian,  and  trustees,  and  assignees,  trust- 
ees and  commissioners  of  insolvents ;  in  proceedings  for  the  sale  of 
real  esute  for  the  payments  of  debts ;  in  proceedings  to  increase  or 
dimmish  the  allowance  made  by  appraisers  of  any  estate  to  any  widow 
or  minor  child  or  children  for  their  support  one  year;  in  proceedings 
against  persons  suspected  of  having  concealed,  embezzled,  or  con- 
veyed away  the  property  of  deceased  persons ;  in  cases  for  the  com- 
pletion of  real  contracts,  and  from  [any]  order  or  decision  in  the 
administration  of  insolvents'  estates  by  assignees,  trustees,  or  commis- 
sioners; and  in  proceedings  to  appoint  guardians  or  trustees  for 
lunatics,  idiots,  imbeciles,  or  drunkards,  by  any  person  against  whom 
such  order,  decision,  or  decree  shall  be  made,  or  who  may  be  affected 
thereby;  and  the  cause  so  appealed  shall  be  tried,  heard,  and  decided 
in  the  court  of  common  pleas,  in  the  same  manner  as  though  the  said 
court  of  common  pleas  had  original  jurisdiction  thereof.  \April  15, 
1882:  79  V.  127.] 

Sec.  6408.  The  person  desiring  to  take  ah  appeal,  as  provided  in 
the  preceding  section,  shall,  within  twenty  days  after  the  making  of  the 
order,  decision,  or  decree  from  which  he  desires  to  appeal,  give  a  writ- 
ten undertaking,  executed  on  the  part  of  the  person  appealing,  to  the 
adverse  party,  with  one  or  more  sufficient  sureties,  to  be  approved  by 
the  probate  judge,  and  conditioned  that  the  party  appealing  shall  abide 
and  perform  the  order,  judgment,  or  decree  of  the  appellate  court,  and 
shall  pay  all  moneys,  costs,  and  damages,  which  may  be  required  of  or 
awarded  against  said  party,  by  such  court;  when  the  order,  decision,  or 
decree,  from  which  the  ap))eal  is  taken,  directs  the  payment  of  money, 
the  undertaking  shall  be  in  double  the  amount  thereof,  and  in  other 
cases,  in  such  amount  as  shall  be  prescribed  by  the  probate  court :  but 
when  the  person  appealing,  from  any  judgment  or  order  in  any  court,  or 
before  any  tribunal,  is  a  party  in  a  fiduciary  capacity,  in  which  he  has 
given  bond  within  the  state,  for  the  faithful  discharge  of  his  duties,  and 
appeals  in  the  interest  of  the  trust,  he  shall  not  be  required  to  give  bond, 
but  shall  be  allowed  the  appeal,  by  giving  written  notice  to  the  court  of 
his  intention' to  appeal  within  the  time  limited  for  giving  bond.  [52  v. 
•03.  §§  4.  6;  38  V.  146,  S  243.] 

Sec.  6409.  The  probate  judge  shall,  upon  the  giving  of  the  under 
taking,  or  notice,  as  aforesaid,  make  out  an  authenticated  transcript  of 
the  docket  or  journal  entries,  and  of  the  order,  decision,  or  decree 
appealed  from,  which  shall  be  filed  with  the  clerk  of  the  court  of  com- 
mon pleas,  on  or  before  the  second  day  of  the  term  of  said  court,  next 
after  an  undertaking  or  notice  is  given,  as  hereinbefore  provided,  by  the 
person  appealing,  and  the  appeal  shall  thereupon  be  considered  per- 
fected ;  the  original  papers  pertaining  to  the  cause  may  be  used  upon 
the  trial  or  hearing  in  the  court  of  common  pleas.     [52  v.  103,  §  5.] 

Sec.  6410.  Upon  the  decision  of  any  cause,  appealed  to  the  court 
of  common  pleas,  the  clerk  of  said  court  shall  make  out  an  authenti- 
cated transcript  of  the  order,  judgment,  and  proceedings  of  said  >,ourt 
therein,  and  shall  file  the  same  with  the  probate  judge,  who  shall  record 
the  same,  and  the  proceedings  thereafter  shall  be  the  same  as  if  such 
order,  judgment,  and  proceedings  had  been  had  in  the  probate  court 

[52>v-  103.  8  7-L 

Sec.  6411.  The  provisions  of  law  governing  civil  proceedings  in 
the  court  of  common  pleas  shall,  so  far  as  apphcable,  govern  like  ]vo- 
ceedings  in  the  probate  court,  when  there  is  no  provision  on  the  subject 
in  this  title.    [75  v.  959.  § '^O       


Bond. 


N««  Appendix. 


s.*c.«u. 

S.  A  C.  U18. 


When  bond  not 
required. 


Transcript,  when 
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approval  of  an  election  of  an  assignee  by  the  creditors.     Brigel  v.  Starbutk^  84  O.  S.  280;  nor 
from  an  order  removing  an  iulministrator.     Stilt »  Estate,  15  O.  S.  4B4. 


Digitized  by 


Google 


1585 
§§  6412-6414.  APPROPRIATION  OF  PROPERTY.  TE  //,  Ck.  8. 


Sec.  6412.     Before  the  court  shall  confirm  a  sale  by  an  executor,  ^^^^  ,adavi«  to 
administrator,  guardian,  assignee,  or  trustee,  made  under  an   order  be  filed,  before 
allowing  such  officer  to  make  private  sale,  the  court  shall  require  such  X^l.  "'*  "*" 
officer  to  make  and  file  an  affidavit  that  such  private  sale  has  been  made 
after  diligent  endeavor  to  obtain  the  best  price  for  the  property,  and 
that  the  sale  reported,  is  for  the  highest  price  that  he  could  get  for  the 
property.    [75  v.  959,  §  13.] 

Sec.  6413.  Executors,  administrators,  guardians,  and  trustees  may,  How  executors, 
when  ihey  have  funds  belonging  to  the  trust  which  are  to  be  invested,  5"  i  "•▼  """*• 
invest  the  same  in  the  certificates  of  the  indebtedness  of  this  state  or  of 
the  United  States,  or  in  such  other  securities  as  may  be  approved  by 
the  court  having  control  of  the  administration  of  the  trust,  and  when- 
ever money  coming  into  the  handsof  an  executor,  administrator,  trustee, 
agent,  assignee,  attorney,  or  officer,  shall  be  stopped  therein  by  reason 
of  litigation  or  other  lawful  cause,  and  the  same  will  probably  be  so 
detained  for  more  than  six  months,  such  executor,  administrator,  trustee, 
agent,  assignee,  attorney,  or  officer,  may  invest  the  same  during  such 
detention  in  the  same  manner  that  trust  funds  are  now  authorized  by  ' 
law  to  be  invested,  or  in  such  other  manner  as  the  probate  court  or  other  , 
court  having  jurisdiction  of  the  pending  litigation,  or  person  aforesaid, 
may  direct.     [60  v.  20,  §  i;  65  v.  80,  §  i;  76  v.  17,  §  i.] 
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ventre  issued.                                                   6442.  Conflicting  claims  not  to  be  passed  upon. 

6422.  Who  entitled  to  a  separate  trial,  and  how     6443.  But   to   be    adjudicated  in   the   common 
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6423.  The  court  may  allow  any  amendment.          6444.  Such  proceeding  a  civil  action. 

6424.  Time  of    trial,   adjournments,   and    dis-  i  6445.  Unfinished  road>bed  of  railroad  may  be 
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6447.  In  what  courts  such  proceedings  may  be 
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6448.  When  the  landowner  may  institute  pro- 

ceedings to  condemn. 
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sheriiT.                                                             i  6450,  When  injunction  may  issue  against  cor- 

6430.  Witnesses  may  be  examined  before  jurv.  poration. 

6431.  When  a  structure  is  partly  on  land  sougnt  I  6451.  Fees  of  witnesses,  officers,  and    probate 
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possession.  I 

Sec.  6414.     Appropriations  of  private  property  by  corporations  Appropriation*  to 
must  be  made  according  to  the  provisions  of  this  chapter.     [69  v.  %%,  wded  in  "if**" 

§j  1  chapter. 

J See  Sup. 

I  6414.  The  general  assembly  has  power  to  confer  on  the  probate  court  jurisdiction  in  cases 
U>r  the  appropriation  of  private  property  for  the  use  of  corporations  authorized  to  construct 
public  improvements,  and  an  act  conferring  such  jurisdiction  is  not,  on  that  account,  in  contra- 
vention of  the  constitution,  Giesy  v.  Railroad,  4  0.  S.  308;  an  act  of  the  character  named  does 
not  confer  the  power  of  eminent  domain,  but  merely  provides  the  modes  for  its  exercise,  lb.\  but 
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:  6416-6418. 


Petiiion  for  ap- 
propriation, and 
in  what  court  to 
be  filed. 
See  Sup. 


When  »ppropria-       Sec.  6415.     Appropriations  can  only  be  made  when  the  corpora- 

tiou  cube  made.  ^Jq„  is  Unable  to  agree  with  the  owner,  or  his  guardian  or  trustee,  as  to 

m.,  e  c.  see  up-jj^^  compensation  to  be  paid  for  the  property  sought  to  be  appropriated, 

or  when  the  owner  is  incapable  of  contracting  in  person  or  by  agent, 

and  has  no  guardian  or  trustee,  or  is  unknown,  or  his  residence  is 

beyond  the  state,  or  unknown.     [69  v.  88,  §  2.] 

Sec.  6416.  In  any  such  case  the  corporation  may  file  with  the  pro- 
bate judge  a  petition,  verified  as  in  a  civil  action,  containing  a  specific 
description  of  each  parcel  of  property,  interest,  or  right,  within  the 
county,  sought  to  be  appropriated,  the  work,  if  any,  intended  to  be  con- 
structed thereon,  the  use  to  which  the  same  is  to  be  applied,  the  neces- 
sity for  the  appropriation,  the  name  of  the  owner  of  each  parcel,  if 
known,  or  if  not  known,  a  statement  of  that  fact,  the  names  of  all  per- 
sons having  or  claiming  an  interest,  legal  or  equitable,  in  the  property, 
so  far  as  the  same  can  be  ascertained,  and  a  prayer  for  the  appropria- 
tion of  the  property.     [69  v.  88,  §§  2,  19.] 

Sec.  6417.  The  petition  may  include  one  or  more  of  the  parcels 
of  property,  rights,  or  interests  in  the  county  in  which  it  is  filed;  and 
when  any  such  parcel,  right,  or  interest,  is  situated  in  two  or  more 
counties,  the  petition  may  be  filed  in  either  of  the  counties  in  which  an 
owner  is  resident,  and  if  no  owner  is  resident  therein,  it  may  be  filed  in 
either.     [72  v.  71.  §3-] 

Sec.  6418.  Upon  the  filing  of  a  precipe  therefor,  the  probate  judge 
shall  issue  summons  for  the  owners,  and  persons  named  in  the  petition 
as  residents  jof  the  state  and  having  an  interest,  which  may  be  directed 
to  the  sheriff  of  any  county,  and  shall  command  him  to  notify  the  per- 
sons named  therein  of  the  filing  of  the  petition,  and  to  appear  thereto 
at  a  time  to  be  fixed  by  the  judge,  and  named  therein,  not  less  than  five 


In  what  couaty 
petition  to  be 
Sled. 
See  Sup. 


Summons — ^its 
command  and 
service  thereof. 


m. 


h«e  Appeadix. 


Sm  Appendix. 


the  power  of  eminent  domain  is  an  inseparable  incident  of  sovereignty,  and  its  exercise,  for  the 
accomplishment  of  lawful  objects,  is  conferred  upon  the  general  assembly  in  the  general  grant 
of  legislative  authority,  and  may  be  by  it  exercised  directly  or  indirectly^  without  the  intervention 
of  the  judiciary,  except  for  determining:  (he  amount  of  the  compensation  in  a  particular  case. 
But  the  courts  possess  full  power  to  determine  its  proper  limits  and  to  prevent  abuses  in  its 
exercise,  /6. ;  and  where  the  legislature,  in  the  exercise  of  the  right  of  eminent  domain,  author- 
izes an  act,  the  necessary  consequence  of  which  is  to  injure  the  property  of  another,  and  at  the 
same  time  prescribes  the  particular  mode  in  which  the  damages  shall  be  ascertained  and  com- 
pensated, giving  to  the  injured  party  the  right  to  resort  to  tne  same,  the  person  or  corporation 
acting  under  such  authority,  and  within  the  scope  thereof,  is  not  a  wrong>doer,  nor  liable  to  an 
action  for  a  tort,  but  must  be  proceeded  against  under  the  statute  remedy.  Rai'/rvadv.  fVkHacrtt 
b  O.  S  591. 

I  6415.     See  ^tate  v.  Commissionert,  39  O.  S.  58. 

g  (llir.  The  prnbnte  court  has  only  special  and  limited  jurisdiction,  under  the  statute  author* 
iziiig  itie  appropriation  of  private  properly  to  the  use  of  corporations,  aud  can  not,  under  an 
order  of  the  court  of  common  pleas,  and  to  carry  into  effect  that  order,  take  jurisdiction  of  a 
case  or  proceed  in  a  mode  not  authorized  by  the  law.     Ratl'-oad  v.  Atnrskail,  HO.  S,  497. 

The  existence  of  the  corporation,  and  the  right  to  make  the  appropriation,  both  depend  on  the 
legal  validity  of  the  certificate  and  the  public  record  of  the  organization  of  the  corporation; 
and  it  i&  therefore  essential,  in  such  proceeding,  that  the  corporation  give  evidence  of  a  cer- 
tificate or  public  record  of  its  organization  in  accordance  with  the  provisions  of  the  statute. 
Railroad  w.  Sui/tva Ht,  !i  O.  S.  21fi;  and  as  corporate  existence,  and  the  right  to  exercise  the 
power  of  eminent  domain,  can  only  be  derived  from  legislative  enactment,  the  corporation  must 
show,  before  it  can  demand  a  judgment  of  condemnation,  that  both  have  been  conferred  upon  it 
by  a  valid  law,  and  that  it  has  substantially  complied  with  the  conditions  which  the  law  has 
annexed  to  the  exercise  of  the  power,  AtkinsfM  v.  Railroad,  l.'V  ().  S.  21 ;  but  such  corporation 
may,  at  any  time,  at  least  before  the  submission  of  the  inquiry  to  the  jury,  discontinue  such 
proceeding.     Railroad  v.  Marshmllt  supra. 

The  power  to  appropriate  private  property  to  corporate  uses  rests  upon  the  public  necessity, 
and  can  only  be  exercised  where  such  necessity  exists;  but  this  necessity  relates  rather  to  the 
nature  of  the  property,  and  the  uses  to  which  it  is  applied,  than  to  the  exigencies  of  the  par- 
ticular case,  and  it  is  not  a  valid  objection  that  other  land  could  be  obtained  by  purchase  which 
would  be  equally  feasible,  Giesy  v.  Railroad,  4  O.  S.  308;  and  only  such  interest  as  will  answer 
the  public  wants  can  be  taken,  and  this  can  be  held  only  so  long  as  it  is  used  by  the  public,  and 
can  not  be  diverted  to  any  other  purpose,     lb. 

The  provisions  of  article  1.  section  19,  and  article  13,  section  ."»,  of  the  constitution,  arc  in  legal 
effect  identical,  and  when  taken  under  cither  section,  the  fair  market  value,  in  cash,  must  be 
paid  to  the  owner  of  the  property  ;  and  the  jury,  in  assessing  the  amount,  have  no  right  to  con- 
sider or  make  any  use  of  the  fact  that  it  h.is  been  increased  in  value  by  the  proposal  or  construc- 
tion of  the  improvement.     lb, 

8m  AvPM|dlx«  ^  ^V*-     Proceedings  may  be  instituted  jointly  against  all  the  owners  of  property  lying  in  th« 

■^■^  county  and  sought  to  be  appropriated,  but  after  the  return  of  the  jury  from  the  view,  each 

owner  of  distinct  propeny  is  entitled  to  a  separate  trial.     Citsyy.  Railroad,  SM^ra. 


S««  Apftmdtx. 


2  6418.    The  whole  proceeding  is  substantially  in  rem,  and  jurisdiction  of  the  persoot  of  th« 
parties  is  not  necessary.     C«//  v.  Seneca  Co.^  19  U.  S.  173. 
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nor  more  than  fifteen  days  from  the  date  thereof,  and  which  shall  be 
served  and  returned  as  in  a  civil  action.  When  a  writ  is  returned 
"not  summoned,"  other  writs  may  be  issued,  until  the  parties  are  duly 
summoned.     [72  v.  71,  §  3.] 

Sec.  6419.     When  a  person  having  an  interest  is  unknown,  or  his  Service  by  p^- 
residence  is  beyond  the  state,  or  unknown,  the  corporation  may  makeser-  g^^gu 
vice  by  publication  against  him,  by  publishing  in  a  newspaper  of  general    *'  "'*' 
circulation  in  the  county  where  the  petition  is  filed,  fo,r  four  consecu- 
tive weeks,  a  notice  containing  a  summary  statement  of  the  object  and 
prayer  of  the  petition,  so  far  as  it  relates  to  the  property  of  the  person 
thus  to  be  notified,  the  court  in  which  it  is  filed,  and  the  time  when  such 
person  is  to  appear  thereto,  not  less  than  ten  nor  more  than  twenty  days 
after  the  last  publication ;  and  the  fact  of  publication  may  be  proved 
by  the  affidavit  of  any  person  knowing  the  same.     [72  v.  71,  §  3.] 

Sec.  6420.     On  the  day  named  in  any  summons  first  served,  or  publi-  jurisdictional 
cation  first  completed,  the  probate  judge  shall  hear  and  determine  the  Srsfdewrmi^. 
questions  of  the  existence  of  the  corporation,  its  right  to  make  the 
appropriation,  its  inability  to  agree  with  the  owner,  and  the  necessity  for 
the  appropriation.     Upon  these  questions  the  burden  of  proof  shall  be  »••  app*"""*- 
upon  the  corporation,  and  any  interested  person  shall  be  heard.    [72  v. 
71,  §4.] 

Sec.  6421.     If  the  judge  determine  these  questions  for  the  corpo-  jurors  to  be 
ration,  as  to  any  or  all  of  the  property,  and  persons  interested  therein,  box^Md'venite 
he  shall  issue  an  order  to  the  clerk  and  sheriff  to  draw  sixteen  names  issued. 
from  the  jury  box,  as  in  other  cases,  and  within  two  days  after  the 
receipt  of  the  same,  they  shall  execute  the  order,  and  the  clerk  shall 
forthwith  return  it  to  the  probate  judge,  with  a  list  of  the  names  drawn 
indorsed  thereon;  and  the  judge  shall  issue  to  the  sheriff  a  venire  for  ■•••^pp*"""' 
the  jurors  so  drawn  to  attend  at  his  office,  at  a  time  to  be  fixed  by  him, 
and  named  in  the  writ,  not  exceeding  ten  days  from  the  date  thereof, 
which  shall  be  served  and  returned  as  in  other  cases.     [7 2. v.  71,  §§ 
4,  5-] 

Sec.  6422.    The  owners  of  each  separate  parcel,  right,  or  interest,  who  emitied  tn  « 
shall  be  entided  to  a  separate  trial  by  jury,  verdict,  and  judgment.  ho'^"iai'con-'"^ 
They  shall  hold  the  affirmative  on  the  trial,  which  shall  be  conducted,  ducted. 
and  evidence  shall  be  admitted,  and  bills  of  exception  may  be  taken,  see  Sup. 
as  provided  in  civil  actions.     [69  v.  88,  §§  8,  12,  23;  72  V.  71,  §§  1,3] 

Sec.  6423.    The  court  may  amend  any  defect  or  informality  in  any  The  court  may 
of  the  proceedings  authorized  or  required  by  this  chapter,  or  cause  ^If„*  *"''  "">»<«>- 
new  parties  to  be  added,  and  direct  such  further  notice  to  be  given  to 
any' party  in  interest  as  it  deems  proper.     [69  v.  88,  §  17.] 

Sec.  6424.     The  court  may  direct  the  order  and  fix  the  time  of  the  Timeof  tnai,   . 
several  trials;  may  adjourn  or  continue  any  trial  for  the  purpose  of  J^Jj°ji"JU""'^f 
obtaining  proper  service  upon  any  property  owner,  or  when  deemed  juries. 
necessary  for  the  proper  and  convenient  trial  of  the  several  cases ;  and 
may  discharge  any  jury,  and  cause  other  juries  to  be  impaneled,  as  pro- 
vided in  this  chapter.     [72  v.  72,  §  5.] 

Sec.  6425.     When,  by  reason  of  non-attendance,  sickness,  or  other  How  panel  to  be 
cause,  any  of  the  sixteen  persons  are  not  present  and  in  condition  to  ?„'Je?rogated  by"* 
serve  as  jurors,  the  judge  shall  order  the  sheriff  to  fill  the  vacancies  court. 
with  talesmen;  and  when  the  list  of  sixteen  is  full,  the  judge  shall  call 

16422.  The  word  "jury,"  in  section  19,  article  I,  of  the  constitution,  as  well  as  where  it 
occurs  in  other  places  in  that  inctrument,  means  a  tribunal  of  twelve  men,  presided  over  by  a  8m  Appendix. 
conrt,  and  heanng  the  allegations,  evidence,  and  argument  of  the  parties ;  and  they  may  be 
sent  to  inspect  the  premises,  Lamb  v.  Lane,  A  O.  S.  167;  and  no  valid  appropriation  of  property 
for  public  use  can  be  made  without  a  law,  providing  compensation  to  ttie  owner,  to  be  assessed 
in  the  manner  prescribed  in  the  constitution,  for  it  does  not  execute  itself  in  this  particular.  Jh, ; 
SmilA  f.  Railnad,  25  O.  S.  91 ;  Shavtr  v.  Starrtlt,  4  O.  8.  494. 
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upon  each  separately,  beginning  with  the  first  named  on  the  list,  to  take 
his  place  in  the  jury  box,  and  shall  personally  inquire  of  each,  as  called, 
whether  he  is  interested  in  any  way  in  any  of  the  property,  rights,  or 
interests  sought  to  be  appropriated,  or  in  the  corporation  which  filed 
the  petition,  either  as  owner,  stockholder,  agent,  attorney,  or  other- 
wise; and  if  such  person  answer  in  the  affirmative,  or  if  it  be  shown  to 
the  judge,  by  satisfactory  evidence,  that  he  is  so  interested,  he  shall  be 
excused  from  serving  on  the  jury,  and  the  next  person  on  the  list  shall 
be  called,  and  interrogated  in  like  manner;  and  if  the  list  of  sixteen 
be  exhausted  before  a  proper  jury  of  twelve  men  is  taken  and  accepted 
therefrom,  the  judge  shall  order  the  sheriff  to  fill  the  remaining  vacan- 
cies in  the  jury  box  required  to  make  up  the  number  of  twelve,  with 
talesmen,  who  shall  be  interrogated  as  herein  above  provided.  [72  v. 
73,  §  6.i 

Sec.  6426.  When  the  jury  box  is  filled  with  twelve  disinterested 
jurors,  the  owners  of  the  property  which  is  the  subject  of  the  trial, 
jointly,  and  the  petitioner,  shall  each  have  the  right  to  two  peremptory 
challenges,  and  to  challenge  for  cause;  and  all  vacancies  arising  in  the 
jury  from  challenge,  or  otherwise,  shall  be  filled  by  talesmen  having 
the  qyalifications  prescribed  in  the  last  section,  to  be  ascertained  as 
therein  provided.     [72  v.  73,  §  6.] 

Sec.  6427.  When  the  jury  is  filled,  the  probate  judge  shall  admin- 
ister to  them  the  following  oath :  "You,  and  each  of  you,  do  solemnly 
swear  that  you  will  justly  and  impartially  assess,  according  to  your  best 
judgment,  the  amount  of  compensation  due  to  the  proper  owners  in 
the  cases  which  will  be  brought  before  you  in  this  proceeding,  by  reason 
of  the  appropriation  of  their  property  described  in  the  petition,  to  the 
use  of  ^hcre  name  the  corporation],  in  the  proceeding  now  pending, 
irrespective  of  any  benefit  from  any  improvement  proposed  by  such 
corporation;  and  you  do  further  swear  that,  you  will,  in  assessing  any 
damages  that  may  occur  to  such  property  owners,  by  reason  of  the 
appropriation,  other  than  the  compensation,  further  ascertain  how  much 
less  valuable  the  remaining  portion  of  said  property  will  be  in  conse- 
quence of  such  appropriation ;  this  you  swear  as  you  shall  answer  to 
God."     [72  V.  73,17.] 

Sec.  6428.     The  probate  judge  may,  upon  motion  of  either  party, 

issue  the  following  writ  to  the  sheriff,  to  wit:     "  To  the  sheriff  of- — '■ 

county:     You  are  hereby  commanded  to  conduct  the  twelve   jurors 


Challenges  to 
jurors,  and  hov 
vacancies  in  jury 
box  filled. 


The  oalh  to  be 
adminUtered  to 
jury. 


The  form  of  writ 
to  tberiff. 


^udge  must  dc- 
ver  certain 
copies  to  sheriff. 


named  in  the  panel  to  this  writ  annexed,  to  view  the  property  or  prem- 
ises sought  to  be  appropriated  by  [here  state  the  name  of  the  corpora- 
tion\,   and   owned  by  ]]ure  state  the  name  of  the  owner  or  owners], 

on ,  the day  of ,  then  and  there  to  view 

the  premises  or  property  aforesaid,  [in  the  presence  of  A.  B.  on  the 
part  of  the  corporation  aforescud^' ixxdi  C.  D.  on  the  part  of  the  owner, 
appointed  by  this  court,  and  you  shall  make  return  of  the  manner  you 

have  executed  this  writ  to  this  court,  on  the  -: day  of ,  A.  D. 

."     The  writ  shall  be  signed  by  the  probate  judge,  and  certified 

under  his  seal  of  office.     [69  v.  88,  §  9.] 

Sec.  6429.  The  judge  shall  also  deliver  to  the  sheriff  a  copy  of 
that  part  of  the  petition  containing  a  separate  description  of  each  par- 
cel of  property,  and  rights  or  interests  sought  to  be  appropriated  within 
the  county,  which  the  jury  is  required  to  view ;  he  may  appoint,  to  be 
jwesent  at  the  view,  the  two  persons  named  in  the  writ;  and  the  sherifT 
who  is  to  execute  the  writ  shall,  by  a  special  return  upon  the  same, 
certify  under  his  hand  that  the  view  has  been  made  according  to  the 
command  thereof.  The  expenses  of  taking  the  view  shaJl  be  taxed  in 
the  bill  of  costs,  and  no  evidence  shall  be  given  on  either  side  at  the 
taking  thereof.     [69  v.  88,  §  9.] 


Digitized  by 


Google 


1689 
§§  «430-6433.  APPROPRIATION  OF  PROPERTY.  TU.  II,  Ch.  8. 

Sec.  6430.     Witnesses  may  be  examined  before  the  jury  after  its  wimcsset  mayb« 
return  to  the  court;  but  if  more  than  three  witnesses  be  examined  by  '"^"'""'d iw^o'e 
either  party,  on  the  same  point  in  the  same  case,  the  judge  may  tax  the 
-costs  of  such  additional  witnesses  to  the  party  calHng  them.    [69  v.  88,§9.] 

Sec.  6431.     When  a  building  or  other  structure  is  situated  partly 
upon  land  sought  to  be  appropriated,  and  partly  upon  adjoining  land,  When  » structure 

J  u     ^       ^  ^.  I       J-    -J     1  Vl      1-         1     .  1  IS  partly  on  land 

and  such  structure  cannot  be  divided  ujwn  the  lint*  between  such  two  sought  to  heap- 
tracts  of  land  without  manifest  injury,  the  jury,  in  assessing  the  compen-  ?«?"»"<•• 
sation  to  any  owner  of  the  lands,  Shall  assess  the  value  of  the  same 
exclusive  of  the  structure,  and  make  a  sej)arate  estimate  of  the  value 
of  the  structure ;  the  owner  of  the  structure  may  elect  to  retain  the 
ownership  of  the  same,  and  to  remove  it,  or  accept  the  value  thereof  as 
estimated  by  the  jury;  if  he  fail  to  make  such  election  within  ten  days 
from  the  date  of  the  report  of  the  jury,  or  within  ten  days  from  the 
termination  of  the  cause  in  any  higher  court  to  which  it  may  be  taken,  he 
shall  be  deemed  to  liave  elected  to  retain  and  remove  the  structure; 
but  if  he  elect  to  accept  the  value  of  the  structure,  the  title  thereto  shall 
vest  in  the  corporation  making  the  aj>propriation,  which  shall  have  the 
right  to  enter  upon  the  land  for  the  purpose  of  removing  the  structure 
therefrom.     [73  v.  210,  §  i.] 

Sec.  6432.     The  jury  shall  render  its  verdict  in  .writing,  signed  by  fi,"ttion*thereot 
the  foreman,  to  the  judge,  who  shall  cause  it  to  be  entered  of  record ; 
and  unless  for  good  cause  shown,  upon  motion  to  be  filed  within  ten 
days  after  the  verdict  is  rendered,  a  new  trial  be  granted,  the  judge  shall 
enter  a  judgment  confirming  such  verdict.     [72  v.  71,  §  10.] 

Sec.  6433.     Upon  payment  to  the  party  entided  thereto,  or  deposit  when  and  how 
with  the  probate  judge,  of  the  amount  of  the  verdict,  and  such  costs  as  hav^^iwa^n! 
have  lawfiiHy  accrued  in  the  case  up  to  the  time  against  the  corpioration, 
the  corporation  shall  be  entitled  to  take  possession  of,  and  shall  hold, 


\  6430.  In  such  proceedinj^  the  owner  ol  the  land  sought  to  l>e  .ipprwpri.itcd  is  a  competent 
witness  to  testify  in  his  own  behalf.  Railroad  v.  Cam/*t'fU,  4  O.  S.  5s:t ;  but  the  opinion  of  a 
witness  as  to  the  amount  of  damages  which  a  landowner  will  sustain  l)y  reason  of  the  appro- 
priation of  a  part  of  hts  land  for  corporate  uses  is  not  admissible  as  evidence  ib.;  Raiirvad v . 
Sail,  5  O.  S.  568. 

The  owner  of  land  in  such  case  may,  however,  show  that  prior  to  the  commencement  of  pro- 
ceedings, and  without  knowledge  that  the  land  would  be  sought  for  that  purpose,  had  laid  some 
of  it  out  in  lots,  streets,  and  alleys,  and  had  caused  a  plat  thereof  to  be   ni.ntc,  ready  for  record. 

He  may  also  show  that  the  land,  when  subdivided,  is  more  valuable  than  when  sold  by  th« 
acre,  or  fbr  other  purposes,  and  in  that  connection  an  unrecorded  plat  or  diagram,  showing  the 
manner  in  which  such  land  has  been  divided,  and  how  such  subdivision  is  affected  hy  the 
appropriation,  is  admissible  as  evidence,  not  as  a  valid  town  plat,  but  as  a  scheme  or  plan  for 
sale  a^ecting  the  value  of  the  property.     Raitroati  v.  Long'.K'orth,  ;tl)  O.  S.  JOe. 

j>  6431.  The  jury,  in  such  case,  should  assess  the  compensation  due  the  owner  of  the  land 
sought  to  he  appropriated,  irrespective  of  benefits,  and  also  the  dain.ise  resulting  from  the 
diminished  value  of  the  remainder  of  the  tract  in  consequence  of  such  appropriation.  Rail- 
road \.  iMn^'ortk,  supra  \  and  in  ascertaining  these  amounts,  the  jury  are  to  take  into  con- 
sideration the  real  value  of  the  land  taken,  and  tlic  diminished  value  of  the  rcm.Tindcr,  and  may, 
for  that  purpose,  not  only  take  into  account  the  purposes  to  which  the  land  \h  or  has  been 
applied,  but  any  other  beneficial  purpose  to  which  it  may  be  applied,  wliich  would  affect  the 
amount  of  compensation  or  damages,  lb. ;  if  the  jury  appointed  to  determine  and  assess  the 
damages  fail  to  consider  all  the  items  which  may  produce  loss,  or  commit  any  mistake  in  render- 
ing their  verdict,  whereby  the  owner  of  the  land  may  be  prejudiced,  relief  is  not  attainable  for 
such  failure  or  mistake  by  action  of  trespass  against  the  company.  Ward  v.  Bridge  Ctf..  (i  <i.  S. 
15  :  but  if  a  right  of  way  is  sought  to  be  appropriated  through  a  tract  of  land,  causing  incidental 
and  local  injury  to  the  residue  of  the  tract,  although  general  benefits  resulting  to  the  land 
because  of  the  construction  of  such  railroad  can  not  be  taken  into  account  in  estimating 
the  amount  of  compensation  to  be  paid  to  the  owner,  yet,  where  a  local  incidental  benefilto  the 
residue  of  the  land  is  blended  or  connected,  either  in  locality  or  subject  matter,  with  a  local 
incidental  injury  to  such  residue  of  the  land,  the  belieht  may  be  considered  in  fixing  the  com- 
pensation to  be  paid  to  the  owner,  not  by  way  of  deduction  from  the  compensation,  but  of  show- 
ing the  extent  of  the  injury  done  the  value  of  the  residue  of  the  land.  Railroad  v.  Ball^bO. 
S.  oG3.  f 

An  assessment  of  damages  in  the  "sum  of  $1.50,  with  wagon-way  and  stop  for  cattle,"  as  the 
damages  sustained  by  the  owner  of  the  land  taken,  is  not  in  conformity  with  the  provisions  of 
the  law,  nor  with  the  provisions  of  the  constitution  of  the  state,  requiring  compensation  to  be 
made  to  the  owner  for  property  so  appropriated  to  the  public  use.  Railroad  v.  Holler,  7  O. 
.S.  220. 

}|  8482-33.     See   Wa^/rv.  ^ar/ioar  C».,  38  O.  S.  32.    See  Appendix. 
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the  property,  rights,  or  interests  so  appropriated,  for  the  uses  and  pur- 
poses for  which  the  appropriation  was  sought,  as  set  forth  in  the  peti- 
tion, and  the  judge  shall  enter  of  record  an  order  to  that  effect,  and  if 
necessary,  proper  process  shall  be  issued  to  place  the  corporation  in  pos- 
session thereof.  [72  v.  71,  §  lo.] 
When  and  how  Sec.  6434.     The  Corporation  may  abandon  any  case  or  proceeding 

•bandon'proceed-  after  paying  into  court  the  amount  of  the  defendant's  costs,  expenses, 
'"e-  and  attorney  fees,  as  found  by  the  court.     If  the  corporation  fail  in  any 

case  to  make  payment  or  dejwsit,  as  provided  in  the  preceding  section, 
within  thirty  days  after  confirmation  of  the  verdict,  the  probate  judge, 
on  motion  of  the  party  entitled  to  such  payment,  to  be  filed  within  tea 
days  after  the  expiration  of  said  thirty  days,  shall  enter  an  order  direct- 
ing the  corporation  to  make  such  payment  or  deposit  within  thirty  days 
after  the  date  of  such  order ;  and  unless  such  corporation,  within  said 
thirty  days,  make  such  payment  or  deposit,  it  shall  be  held  and  consid- 
ered to  have  thereby  abandoned  the  property,  rights,  or  interests  so- 
appropriated,  and  all  claims  thereon  under  its  proceeding,  and  the  judge 
shall  issue  an  order  to  that  effect;  the  judge  shall  also  entera  judgment 
against  the  corporation,  and  in  favor  of  the  party  entitled  to  such  pay- 
ment, for  such  amount  of  expenses,  including  time  spent,  and  attorney 
fees,  incurred  by  him  in  the  proceeding,  as  the  court,  upon  the  evidence 
offered  in  that  behalf,  deems  just  and  reasonable,  for  which  execution 
may  be  issued  against  the  corporation ;  and  the  directors  of  the  corpo- 
ration, individually,  shall  be  liable  upon  such  judgment,  and  may  be  made 
parties  thereto  by  action.     [72  v.  71,  §  10.] 

Sec.  6435.  If  such  judgment  be  not  satisfied  within  thirty  days 
after  the  rendition  thereof,  or  if  the  party  entitled  thereto  be  not  satis- 
fied with  the  amount  thereof,  such  party  shall  have  a  right  [of  action] 
against  the  petitioner  for  his  expenses  aforesaid,  including  time  spent, 
and  attorney  fees,  and  also  for  his  expenses,  including  reasonable 
attorney  fees,  incurred  in  prosecuting  such  action  ;  but  the  action  shall 
be  brought  within  six  months  after  the  rendition  of  the  judgment  in 
the  probate  court.     [72  v.  71,  §  10.] 

Sec.  6436.  A  new  trial  shall  be  granted  for  cause  only,  shall  take 
place  in  the  same  court  where  the  first  trial  was  had,  and  shall  be  con- 
ducted in  accordance  with  the  provisions  of  this  chapter  for  the  first 
trial,  so  far  as  they  are  applicable ;  and  upon  the  granting  of  the  motion 
for  a  new  trial,  if  the  amount  of  the  first  verdict  has  been  paid  into 
court,  the  probate  judge  shall  retain  the  same  until  the  final  termina- 
tion of  the  second  trial ;  but  if,  upon  the  new  trial,  the  verdict  of  the 
jury  exceed  the  amount  of  the  first  verdict,  the  corporation  shall  pay 
the  amount  of  the  first  verdict,  together  with  the  excess,  to  the  owner 
of  the  property  ;  and  if  the  verdict  upon  the  second  trial  be  less  than 
that  of  the  first,  the  probate  judge  shall  repay  to  the  corporation  the 
difference.  If  a  new  trial  be  granted  at  the  instance  of  the  owner  of 
the  property,  and  the  verdict  of  the  jury  be  the  same  or  less  in  amount 
than  that  first  rendered,  the  owner  shall  pay  the  whole  costs  of  the 
second  trial;  and  if  it  be  more  than  that  first  rendered,  the  costs  of  the 
second  trial  shall  be  paid  by  the  corporation.     [69  v.  88,  §  11.] 

Sec.  6437.  Either  party  may  file  a  petition  in  error  in  the  court 
of  common  pleas  of  the  proper  county,  within  thirty  days  from  the 
rendition  of  the  final  judgment  in  the  probate  court,  and  the  proceed- 


Whcn  action  may 
be  brought  for 
costs  and  ex- 
penses. 


New  trial,  pro- 
ceedings thereon 


Either  party  may 
flic  :i  petition  in 
error. 


See  Appwdiz. 


g  6437.  The  limitation  fixed  by  this  section  for  the  commencement  of  proceedings  in  error  is 
not  by  implication  suspended  by  section  672.%  Bufiiiitg^am  v.  Railrdad^  10  O.  S.  25:  and 
where  a  railroad  corporation  proceeded  before  a  probate  judee,  under  this  chapter,  and  where 
a  final  judgment  was  rendered  by  the  probate  judge  in  favor  of  the  owner  of  the  proi>erty 
against  the  corporation,  for  the  amount  assessed  by  tile  verdict  of  the  jury,  and  the  corporation 
paid  the  amount  of  such  judgment  into  court,  and  entered  into  possession  of  the  land,  and  then 
filed  its  petition  in  error  to  reverse  the  judgment  of  the  probate  court,  and  requested  the  pro- 
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ings  in  error  shall  be  conducted  as  in  civil  actions ;  but  the  corporation 
may,  on  the  rendition  of  the  final  judgment  in  the  probate  court,  pay 
into  said  court  the  amount  of  the  judgment  for  compensation  and  costs 
therein   rendered,  and  proceed  to  enter  upon  and  appropriate   the 

tiroperty,  notwithstanding  the  pendency  of  the  proceedings  in  error. 
69  V.  88,  §  12.] 

Sec.  6438.  If  thS  court  of  common  pleas,  upon  the  hearing  of  Proceeding*  in 
the  cause,  affirm  the  judgment  of  the  probate  court,  all  the  coste  in  the  ^^^^  ■"'*" 
court  of  common  pleas  shall  be  paid  by  the  plaintiff  in  error ;  and  if 
it  reverse  such  judgment,  it  shall  retain  the  cause  for  trial  and  final 
judgment,  as  in  other  cases,  which  trial  shall  be  had  at  the  term  of 
reversal  of  the  judgment,  unless  for  good  cause  sjjown  by  either  party 
the  court  grant  a  continuance ;  and  on  the  trial  of  the  cause  in  the 
court  of  common  pleas,  the  same  inquiry  shall  be  made  as  to  the 
interest  of  the  jurors,  and  the  same  oath  shall  be  administered  to  the 
jury  as  is  provided  for  in  sections  sixty-four  hundred  and  twenty-five  and 
sixty-four  hundred  and  twenty-seven.     [69  v.  88,  §  13.] 

Sec.  6439.     When  a  raihx)ad  company,  incorporated  in  this  state,  How«!hooii«n<f 
has  located  its  railroad  through  any  part  of  reserved  sections  twenty-  SeS.**  »pp">p"- 
nine  or  sixteen,  or  through  any  part  of  sections  granted  by  congress  m 
lieu  of  section  sixteen,  for  school  purposes,  and  such  lands  remain 
unsold,   or  through  any  town  lot  or  parcel   of  ground   used   for  or 
devoted  to  school  purposes,  it  may  appropriate  so  much  of  such  land 
or  lots  as  may  be  necessary  for  the  purposes  aforesaid ;  and  service  of  ^*^  App»»4te« 
the  summons  made  on  such  trustees  or  school  officers  as  have  posses- 
sion or  control  of  the  lands,  shall  have  the  same  force  and  effect  as  service 
in  any  other  case  on  owners  of  land  sought  to  be  appropriated.     The 
money  arising  from  such  appropriation  shall  be  disposed  of  by  such 
trustees  or  school  officers  in  accordance  with  law.     [69  v.  88,  §  14.] 

Sec.  6440.     When  the  probate  judge  is  interested  either  as  stock-  p^^  ^^.^ 
holder,  director,  or  otherwise,  in  a  corporation  seeking  to  appropriate  whe'nproSte 
private  property  to  its  use,  the  proceedings  authorized  by  this  chapter  ^^IX_ "  '""" 
may  be  commenced  in  the  court  of  common  pleas  of  the  county ;  and  Am.  88  v.«8i. 
in  that  case  the  proceedings  shall  conform   in  all  respects,  so   far  as 
applicable,  to  the  provisions  of  this  chapter,  and  all  the  powers  con- 
ferred and  duties  imposed  thereby  upon  the  probate  court  shall  devolve 
upon  the  court  of  common  pleas;  and  said  court  may  make  such     »*pp*"  *• 
orders,  and  direct  such  proceedings  to  be  had  as  may  be  necessary  to 
do  full  justice  between   the  parties,  according  to  the  true  spirit  and 
intent  of  this  chapter ;  and  after  final  judgment  the  corporation  may, 
on  depositing  the  amount  of  the  judgment  and  costs  assessed  in  said 
court,  with  the  clerk  thereof,  be  entitled  to  enter  into  possession  of 
the  property  sought  to  be  appropriated.     In  case  such  court  is  not  in 
session  when  the  proceedings  are  commenced  therein,  nor  on  the  day 
fixed  for  the  inquiry  and  ai^sessment  of  compensation,  a  special  term 
thereof  shall  be  held  in  the  same  manner  as  provided  in  section  twenty- 
two  hundred  and  thirty-nine  of  said    statute.      [April  19,    1883:    80 
V-  2 19-] 

bate  judge  to  retain  the  money  so  paid  into  court  until  the  final  disposition  of  the  proceedings 
in  error,  it  was  held  that  it  was  the  duty  of  the  probate  judse.  on  demand  of  the  party  in 
whose  favor  the  judgment  was  rendered,  to  pay  over  to  him  the  amount  of  such  judgment,  not- 
withstanding  the  pendency  of  proceedings  in  error  and  the  objection  of  the  corporation.  Meily 
V.  Zurmehly,  2a  O.  S.  ti27. 

Where  a  railroad  company,  in  such  proceedings,  pays  into  court  the  damages  assessed,  and 
takes  possession  of  the  property,  and  upon  petition  in  error  the  assessment  is  set  aside  and  a 
new  one  awarded,  it  is  competent  for  the  jury,  in  making  the  latter  assessment,  to  allow,_  and 
include  In  the  verdict,  interest  from  and  after  the  time  possession  of  the  property  appropriated 
was  taken,  and  while  the  money  was  retained  by  the  court.     Railroad  v.  KohlentXt  21  O.  S.  384. 

And  see  Railway  Co.  v.  Wick,  35  O.  S.  247. 

\  643S.  Such  judgment  of  reversal  is  not  reviewable  on  error.  Railway  Co.  v.  Bail^,  89 
O.  S.  170. 
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Court  to  appoint 
attorney  for  party 
absent  or  under 
disability. 


Conflicting  claims 
not  to  be  passed 
upon. 
See  Sup. 

Sec  Appendix. 


But  to  be  adjudi- 
cated in  the  com- 
mon pleas. 

See  Sup. 


See  Appendix. 


Such  proceeding  a 
civil  action. 


See  Appendix. 


Unflnished  road- 
bed of  railroad 
company  may 
be  condemned. 


See  Sup. 


Sec.  64^.  When  a  party  in  interest  is  unknown,  or  his  residence 
is  unknown,  and  when  service  has  been  made  by  publication,  and  the 
party  has  not  appeared  in  the  proceedings  by  agent  or  attorney,  or 
when  such  party  in  interest  is  under  any  legal  disability,  and  has  no 
legal  guardian,  or  trustee,  within  the  county  where  the  action  is  brought, 
the  court  shall  appoint  some  competent  attorney  to  attend  upon  the 
proceedings,  and  protect  the  rights  and  interests  of  such  party ;  and 
the  court  shall  fix  the  amount  of  the  fees  of  the  attorney  for  such 
service,  which  shall  be  payable  out  of  any  money  paid  on  the  judg- 
ment rendered  in  such  case  for  property  appropriated.     [69  v.  88,  §  16.] 

Sec.  6442.  When  there  are  diverse  or  conflicting  claims,  legal  or 
equitable,  to  the  real  estate,  or  any  interest  therein,  sought  to  be  appro- 
priated under  the  provisions  of  this  chapter,  the  jury  or  court  shall  not 
pass  upon  the  same  in  the  proceedings  for  appropriation,  but  such 
claims  shall  be  reserved  for  adjudication  as  hereinafter  provided.  [60  v. 
88,  §  18.] 

Sec.  6443.  Upon  the  payment  of  the  money  into  court  by  the  cor- 
poration, a  party  claiming  a  legal  or  equitable  interest  in  the  property, 
or  the  money  arising  therefrom  by  such  appropriation,  may  file  his 
petition  in  the  court  of  common  pleas  of  the  proper  county,  making 
the  other  claimants  to  the  property  or  money  parties  thereto,  setting 
forth  the  facts  on  which  the  claim  is  founded,  the  fact  of  the  appropria- 
tion of  the  property,  the  amount  of  money  so  paid  in  therefor,  and 
such  other  facts  as  are  proper  to  enable  the  court  to  hear  and  determine 
the  matter  between  the  claimants ;  and  the  court  shall  forthwith  appoint 
some  master  of  the  court,  or  other  suitable  person  selected  by  the  par- 
ties, to  hold  and  safely  keep  such  fund,  or  invest  the  same  in  the  man- 
ner the.  court  shall  direct,  after  hearing  the  parties;  and  such  fund 
shall  thenceforth  represent  the  land,  and  the  interests  therein,  and  be 
subject  to  the  control  of  the  court  having  jurisdiction  of  the  case,  by 
orders  entered  in  the  action,  according  to  the  rights  of  the  parties  to 
the  land  or  fund,  as  from  time  to  time  the  court  may  determine.  [69  v. 

88,  §19.] 

Sec.  6444.  Such  proceeding  in  the  court  of  common  pleas,  shall 
be  considered  and  held  to  be  a  civil  action;  and  the  conflicting  claims 
of  parties  to  the  fund  aforesaid  shall  be  determined  by  the  court,  or  by 
a  jury  trial,  according  as  the  claim  is  equitable  or  legal,  in  the  same 
manner  as  if  the  land  had  not  been  converted  into  money.  [69  v.  88, 
§20.] 

Sec.  6445.  Any  railroad  corporation  of  this  state  may  condemn 
and  appropriate  to  its  own  use  the  interest  and  easement  in  and  quiet 
title  to  any  unfinished  road-bed,  or  part  thereof,  lying  within  the  state, 
and  on  the  line  of  its  proposed  road,  owned  or  claimed  by  any  other 
railroad  company  or  companies,  person  or  persons,  partnership  or  cor- 
poration, when  such  road-bed,  or  part  thereof  has  remained,  or  shall 
hereafter  remain,  in  an  unfinished  condition,  and  without  having  the 
ties  and  iron  placed,  and  continued  thereon  for  the  period  of  five 
years  or  more,  immediately  preceding  the  commencement  of  proceed- 
ings to  condemn  or  appropriate  the  same  as  herein  authorized,  and 
every  such  company,  or  companies,  person  or  persons,  partnership  or 
corporation  shall  be  made  a  party  defendant  to  such  proceedings  to 
condemn  or  appropriate  the  same,  and  shall  be  required  to  answer 
therein,  setting  forth  fully  its  or  their  title  to  or  interest  in  such  road- 
bed, or  part  thereof,  so  sought  to  be  appropriated,  or  condemned,  if 
any,  it  or  they  may  claim,  to  which  answer  the  plaintifl"  shall  plead 
issuably,  unless  it  admit  the  validity  of  the  defendants'  claim;  and  in 
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such  case,  if  such  party  defendant  be  a  non-resident  of  this  state,  or 
a  foreign  corporation,  service  of  summons  may  be  made  by  publica- 
tion, under  subdivision  three  of  section  five  thousand  and  forty-eight  of 
the  revised  statutes  of  Ohio,  and  that  the  terms  company  or  comjjanies, 
as  used  in  this  chapter,  shall  be  held  to  embrace  also  person  or  per- 
sons, partnership  or  corporation  as  used  in  this  section.  \^Passed May  5, 
1882;  took  effect  June  1^,  i88a:  79  V.  65.] 

Sec.  6446.  When  it  is  determined  by  the  court,  upon  issue  of  Piwecdingt  i« 
law,  or  by  the  jury  upon  issue  of  fact,  or  by  the  admission  of  the  '"*''  ■="*• 
pleadings,  or  by  reason  of  failure  to  plead  that  any  such  company 
asserting  such  ownership  or  claim  is  not  entitled  thereto,  judgment, 
including  costs,  shall  be  rendered  accordingly;  but  when  it  in  like 
manner  is  determined  that  any  such  company  has  an  interest  in  such 
road-bed,  or  part  thereof,  so  sought  to  be  appropriated,  the  jury  shall 
determine  and  state  the  amount  of  compensation  due  to  such  company, 
according  to  law,  on  account  of  the  appropriation  of  such  interest. 
[72  V,  71,  §  9.] 

Sec.  6447.     Proceedings  under  this  act  [i.  e.  §§  6445,  6447]  may  in  what  couru 
be  commenced  in  the  probate  court,  the  court  of  common  pleas  or  the  may-^fcom-'*"''' 
superior  court  of  any  county  in  this  state  in  which  such  road-bed  or  menced. 
part  thereof  so  sought  to  be  appropriated  or  condemned  may  be  situa- 
ted, all  or  part  only  of  such  road-bed,  within  this  state  may  be  included 
in  one  proceeding,  and  when  such  proceeding  is  commenced  in  the 
court  of  common  pleas  or  superior  court,  the  same  proceeding  shall  be 
had  as  is  prescribed  in  this  chapter  for  the  conduct  of  the  same  in  the 
probate  court,  so  far  as  the  same  may  be  applicable  to  such  common 
pleas  or  superior  court,  and  not  excepted  in  this  section,  and  the  case 
shall,  on  motion,  be  taken  out  of  its  order  by  the  court  or  by  any 
reviewing  court,  and  determined  without  any  unnecessary  delay;  and 
proceedings  in  error  to  such  common  pleas  or  superior  courts,  may  be 
commenced  directly  in  the  suprehie  court,  but  the  provisions  of  this 
chapter  as  to  viewers  shall  not  apply  to  appropriations  authorized  by 
such  sections,  and  when  any  railroad  corporation  shall  commence  pro- 
ceedings under  this  act,  the  president  of  said  corporation  shall  make, 
subscribe  and  file  in  the  court  where  any  such  proceedings  is  had,  a 
statement  under  oath,  declaring  that  it  is  the  bona  fide  intention  of 
said  corporation  to  complete  and  operate  a  railroad  on  the  road-bed  so 
sought  to  be  appropriated ;  and  if  said  corporation  shall,  for  a  period 
of  one  year  after  it  shall  have  acquired  right  to  occupy  the  road-bed, 
fail  to  expend  in  and  about  the  completion  of  a  railroad  thereon  a  sum 
equal  to  twenty-five  per  centum  of  the  total  cost  of  completing  the 
same,  to  be  estimated  by  the  commissioner  of  railroads  and  telegraphs, 
then  and  in  such  case  the  said  road-bed  shall  be  open  to  appropriation 
and  condemnation  under  this  act  by  any  other  railroad  corporation. 
The  words  road-bed  used  in  this  act  shall  be  held  to  include  right  of 
way,  depot  grounds,  and  other  easements  connected  therewith,  and  it 
shall  be  sufficient  in  the  petition  and  proceedings  under  this  act  to 
designate  the  road-bed  as  the  road-bed  of  the  raihoad  corporation  by 
which  the  route  of  the  road  was  located  and  established  with  the  ter- 
minal points  within  which  appropriation  is  sought.     \^Passed  May  5, 
1882;  took  effect  June  4,  1882:  79  v.  65.] 

Sec.  6448.     When   a  corporation,    authorized   by  law  to   make  when  the  land- 
appropriation  of  private  property  or  the  land  named  in  section  sixty-  »»'"'='■  ""^y  '"j- 
four  hundred  and  thirty-nine  of  this  chapter,  has  taken  possession  of,  fngs'to  londemu. 

\i  6448,  6449.    Where  a  railro.id  companjr  occupies  a  public  highway  for  its  track,  without 
appropriating  or  otherwise  acquiring  the  right  to  do  so,  an  owner  of  abutting  lands,  having 
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See  Sup.  and  is  occupying  or  using  the  land  of  any  person,  or  the  land  men- 

tioned in  said  section  sixty-four  hundred  and  thirty-nine,  for  any  purpose, 
and  the  lanJ  so  occupied  or  used  has  not  been  appropriated  and  paid 
for  by  the  corporation,  or  is  not  held  by  any  agreement  in  writing,  with 
the  own«r  thereof,  or  the  trustees  or  school  officers  having  possession 
or  control  of  the  lands  named  in  said  section  sixty-four  hundred  and 
thirty-nine,  such  owner  or  owners,  or  either  of  them,  or  said  trustees  or 
school  officers,  may  serve  notice,  in  writing,  upon'the  corporation  in 
the  manner  provided  for  the  service  of  summons  against  a  corporation, 
to  proceed  under  this  chapter  to  appropriate  the  lands,  and  on  failure  of 
such  corporation  for  ten  days  so  to  proceed,  said  owner  or  owners,  or 
said  trustees  or  school  officers  may  file  a  petition  in  the  probate  court 
of  the  proper  county  setting  forth  the  fact  of  such  use  or  occupation  by 
the  corporation,  that  the  corporation  has  no  right,  legal  or  equitable, 
thereto,  and  in  cases  of  reserved  sections  sixteen  and  twenty-nine,  or  any 
part  of  sections  granted  by  congress  in  lieu  of  section  sixteen,  for  school 
purposes,  named  in  section  sixty-four  hundred  and  thirty-niiu,  no  right, 
legal  or  equitable,  derived  from  the  trustees  and  officers  named  therein, 
that  the  notice  provided  in  this  section  has  been  duly  served,  that  the  time 
of  limitation  under  the  notice  has  elapsed  and  such  other  facts,  includ- 
ing a  pertinent  description  of  the  land  so  used  or  occupied,  as  may  be 
proper  to  a  full  understanding  of  the  facts.  Such  owner  or  owners,  or 
such  trustees  or  school  officers,  intending  to  institute  said  proceeding, 
may  demand,  in  writing,  from  the  president  or  chief  officer  of  such 
corporation  a  specific  description  of  each  parcel  of  land  so  used  or  oc- 
cupied without  appropriation  by  it,  of  the  work,  if  any,  constructed  or 
intended  to  be  constructed  thereon,  and  the  use  to  which  the  same  is 
to  be  applied,  and  upon  failure  of  said  corporation  for  ten  days  to 
furnish  the  same,  as  fully  and  completely  as  would  be  required  of  it  in 
proceeding  under  section  sixty-four  hundred  aftd  sixteen,  the  fact  of  such 
demand  and  failure  may  be  alleged  irt  the  petition  in  such  proceeding, 
and  on  notice  to  the  corporation  and  proof  thereof  being  made  to  the 
probate  judge  having  jurisdiction  of  such  appropriation,  he  shall  re- 
strain said  corporation  from  the  use  and  occupation  of  said  land  until 
said  demand  has  been  complied  with,  or  such  owner  or  owners,  or  said 
trustees  or  school  officers  may  cause  the  necessary  surveys  to  be  made 
therefor,  and  the  costs  thereof  shall  be  taxed  to  said  corporation  in  said 
proceeding.  [April  12,  1883:  80  v.  114.] 
Summons  in  sucu  Sec.  6449.  A  summons  shall  issue  and  be  served  upon  the  cor- 
•S^'etecuSon.'"  poration,  and  thereafter  the  proceedings  in  said  court  shall  be  conducted 
to  final  judgment  in  all  respects  as  provided  in  this  chapter;  and  if  the 
corporaton  fail  to  pay  the  judgment  and  costs  awarded  against  it  in  the 
proceeding,  the  same  may  be  collected  by  execution  as  in  other  cases ; 
'  but  this  section  shall  not  be  construed  to  impair  or  lessen  in  any  man- 
ner the  right  the  owner  or  owners  or  the  trustees  or  school  officers 
named  in  section  sixty-four  hundred  and  thirty-nine  of  this  chapter  may 
have  to  proceed  against  the  corporation  as  in  all  other  cases  of  the  un- 
lawful entry  upon  lands.     [April  12,  1883:  80  v.  115.] 


the  fee  in  the  lands  covered  by  the  highway,  may  proceed,  under  sections  6448  and  6449.  to 
compel  the  company  to  appropriate  the  right  of  way  for  its  track.    Railroad  Co.  v.  li'iUiamt. 
85  O.  S.  108. 
Sm  Appendix.  .  '^^^  owner  of  land  which  has  been  unlawfully  and  wrongfully  taken  and  appropriated  to 

its  use  by  a  corporation  authorized  by  law  to  appropriate  land,  can  not  maintain  an  action 
for  the  value  of  the  land  so  taken  and  appropriated,  and  also  damages  accruing  by  reason 
of  such  taking  and  appropriation,  if  the  circumstances  are  such  that  he  may  recover  the 
land  ilself.     Kailroad  Co.  v.  Roibins,  35  O.  S.  531. 

In   such   case  the  owner  may  recover   compensation   and  damages   by  special   proceedings 
itnder  sections  6448,  6449,  or  the  land  itself,  as  in  other  cases  of  unlawful  entry.     lb. 
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Sec.  6450.     If  execution  issued  as  provided  in  the  last  section  be  when  injunction 
returned  unsatisfied,  in  whole  or  in  part,  with  the  indorsement  that  no  "'^y  '"".=  »g»ins' 
goods  or  chattels,  lands  or  tenements,  can  be  found  whereon  to  levy,  or  '^°''*""* '°'' 
if  the  judgment  remain  unsatisfied  for  more  than  sixty  days  from  the 
rendition  thereof,  the  cpurt  may,  by  injunction,  restrain  the  corporation  ^®  Appendix.         , 
from  using  or  occupying  the  lands  until  the  judgment  and  costs  are  fully 
paid.     [69  V.  88,  §  2-2.] 

Sec.  6451.    The  jurors  summoned,  and  attending  or  serving,  in  Fees  of  witnesses, 
accordance  with  the  provisions  of  this  chapter,  shall  each  receive  the  officers  and  pro- 
same  fees  per  day  as  are  provided  by  law  for  jurors  in  the  court  of  h?, w  iosfs^ad-" 
common  pleas,  and  also  five  cents  per  mile  for  each  mile  of  the  distance  J"'^b"=''-  ,^'; 

they   are   compelled  to   travel   in  the  discharge  of  their   duties;  ihe  ',£ 

witnesses  shall  be  allowed  the  same  fees  and  mileage  as  are  allowed  for  -  -\( 

attendance  at  the  court  of  common  pleas;  the  sheriff  shall  be  entitled  A^ 

to  such  fees  as  he  is  allowed  by  law  for  similar  services  in  other  cases,  .  i 

but  he  shall  not  be  allowed  anything  in  the  way  of  poundage,  except  > 

on  money  made  on  execution ;  the  clerk  shall  be  entitled  to  a  fee  of  one  S)f. 

dollar  and  fifty  cents  for  drawing,  and  certifying  to  the  probate  judge,  »(r 

the  list  of  jurors;  the  probate  judge  shajl  be  allowed  to  enter  a  charge  .',*•" 

of  five. dollars  in  the  cost  bill  for  each  day  occupied  in  the  trial  of  a 
cause,  in  addition  to  his  other  fees  provided  by  law;  and  the  whole 
costs  so  taxed  shall  be  adjudged  against  and  paijd  by  the  corporation,  ^ 

except  as  provided  in  the  next  section.     [69  v.  88,  §  24.]  'j-j 

Sec.  6452.     A  corporation,  by  its  proper  officer,  agent,  or  attor-  when  qpsis  may 
ney,  may,  at  the  time  of  filing  the  petition  with  the  probate  judge,  de-  ''<=  apportioned. 
piosit  with  such  judge  such  sum  of  money,  for  each  separate  parcel  of 

property  as  it  deems  a  just  and  equitable  compensation  for  the  prop-  '■>  '*^\ 

erty,  rights,  and  interests  described  in  the  petition,  and  sought  to  be 
appropriated;  and  when  the  final  verdict  of  the  jury  as  to  any  parcel 
of  property  does  not  exceed  the  amount  so  deposited,  and  the  owner 
has  refused,  after  notice  of  such  deposit,  to  accept  the  same,  the  whole 
costs  of  the  proceeding  as  to  such  parcel  shall  be  equally  divided  be- 
tween the  corporation  and  the  owner  or  owners  of  the  property ;  and 
when  the  final  verdict  as  to  any  parcel  or  parcels  exceeds,  and  as  to  ^ 

other  parcel  or  parcels  does  not  exceed,  the  amount  deposited,  the  pro- 
bate judge  shall  apportion  the  costs  in  such  manner  as  he  may  deem 
equitable  and  just.     [69  v.  88,  §  24.] 

Sec.  6453.  The  provisions  of  this  chapter  shall  not  apply  to  pro-  When  thischap- 
ceedings  by  state,  county,  township,  district,  ormunicipal  authorities,  to  '«' does  not  appi^ 
appropriate  private  property  for  pulDlic  uses,  or  for  roads  or  ditches ;  and 
in  all  such  cases  it  shall  be  optional  with  such  authorities  to  pay  the 
judgment  rendered  against  them  according  to  section  sixty-four  hundred 
and  thirty-two,  or  to  pay  the  costs  and  decline  to  take  the  property 
sought  to  be  appropriated.     [69  v.  88,  §  25.] 


»*.'> 

U 


't:--: 


9G453.    Where,  under  thi^chapter,  .1  railroad  company  regularly  instituted  proceedings,  in  the 
proper  probate  court,  for  appropriation  of  a  right  of  way  over  lands  of  a  party  made  defendant  *o   ^^     .      ^_  ii 
such  proceedings,  and  carried  the  same  forward  until  a  verdict  was  rendered  and  confirmed  by   **•  AppOBUix. 
the  probaie  court,  fixing  the  amount  to  be  paid  by  the  corporation   for  the  right  of  way  sought 
to  be  appropriated,  andthe  corporation  immediately  thereupon,  having  neither  paid  nor  secured  / 

to  be  paid  the  amount  of  the  verdict,  caused  notice  to  be  entered  on  the  journals  of  said  court 
of  its  abandonment  of  such  iiitendeu  aiipropriation,  it  was  held  : 

1.  That  the  probate  court  had  no  jurisdiction  to  proceed,  on  the  motion  of  the  landowner, 
to  thereupon  render  a  judgment  or  order  for  the  payment  by  the  corporation  of  the  amount  of 
the  verdict. 

2.  Such  proceedings  terminating  when  and  as  they  did,  the  corporation  thereby  gained  noth- 
ing, and  the  landowner  lost  nothing;  and  the  latter  can  not  enforce  against  the  former  the 
payment  of  the  amount  of  such  verdict,  either  by  action  or  by  mandamus. 

3.  in  case  there  had  not  been  entered  on  the  journal  of  the  probate  court  any  such  express 
abandonment  by  the  corporatiqn  of  its  proposed  appropriation,  out  the  railroad  company  after- 
ward, neither  payipg  nor  securing  to  be  paid' the  amount  of  such  verdict,  actnally  constructed 
il-^  road  on  another  line,  not  touching  the  line  of  the  lands  of  the  defendant  to  the  proceeding, 
the  hkc  results  in-law  would  follow.     State  v.  Raiiroiui,  17  O.  S.  1U3. 
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GENERAL   NOTES  TO  CHAl'TBR    BIGHT. 

Where  the  charter  of  a  railroad  company  merely  fixes  a  /ew  points  through  which  the  road 
is  CO  pa)t<i  from  its  commencement  to  its  terminus,  leaving  the  location  of  the  road  between  the 
points  specified  to  the  discretion  of  the  corporation,  the  railroad  company,  having  once  located 
the  road,  its  power  to  relocate,  and  for  that  purpose  appropriate  the  property  of  an  individual, 
has  ceased  ;  and  the  same  principle  applies,  whether  the  case  be  <hat  of  an  attempt  to  relocate 
on  the  property  of  an  individual,  or  that  of  using  a  street  orhishway  for  that  purpose.  Railroad 
V.  Naylor^  2  O.  S.  235 ;  but  when  such  company  is  authorized  oy  its  pharter  to  change  the  loca* 
tion  of  its  track  on  account  of  "dilhculty  of  cotKtruction,"  and  other  causes,  it  hiay  do  so  at 
any  time  before  the  construction  of  its  road  is  completed,  at  the  point  where  the  change  is  made. 
Atkinson  v.  Railroad,  15  ().  S.  21. 

Whore  a  canal  company  and  a  turnpike  company  have  a  common  Interest  in  a  strip  of  land, 
and  the  canal  company  sellsi  its  interest  to  a  railroad  company,  the  latter  takes,  subject  to  the 
easement  of  the  turnpilcc  company,  and  if  the  railroad  company  construct  a  railroad  in  part 
along  and  upon  the  strip  ownea  in  common,  the  turnpike  company  is  entitled  to  compensation  to 
the  extent  of  the  diminution  of  the  productive  value  of  the  property  by  reason  of  the  change 
from  a  canal  to  a  railrolid;  but  in  snch  case  the  diminution  of  the  productive  value  of  the  turn- 
pike road,  arising  merely  from  competition  between  the  two  roads,  as  a  means  of  transportation 
and  travel,  is  to  be  excluded,  'Railroad  \.  Zinn.  18  O  S.  417;  and  where  the  property  of  one  cor- 
poration is  taken  by  another,  as  that  of  a  canal  or  turnpike  company  for  railroad  purposes,  the 
rule  of  valuation  is  what  the  interest  of  the  company  is  worth,  not  for  any  one  specified  pur* 
pose  or  use  merely,  but  for  what  it  is  worth  generally,  for  any  and  all  uses.  Coodin  v.  Canal  Cc, 
18  O.  S.  I6y. 

The  power  of  eminent  domain  must  be  strictly  construed  ;  and  if  there  is  a  reasonable  doubt 
whether  the  legislature  intended  to  grant  the  power  claimed,  the  doubt  is  to  be  resolved  against 
the  power;  and  this  power  should  never  be  taken  to  be  delegated  by  doubtful  implication. 
Railroad  V.  Daniels,  16  O.  S.  390;  Boit^rsox  v    l^'atson,  20  O  S  496;  hence,  where  a  railroad 


company  is  authorized  by  law  only  '*to  enter  upon  any  land  to  survey,  lay  down,  and  construct 
its  road,";  '*  to  locate  and  construct  brant^ied  roads,  from  the  main  road  to  anv  town  or  places 
in  the  several  counties  through  which  the  said  road  may  pass";  to  appropriate  land  for.**  neces> 


sary  side  tracks,"  and  "a  right  of  way  over  adjacent  lanas  sufficient  to  enable  such  company  to 
construct  and  keep  in  repair  its  road,"  such  company,  while  engaged  in  constructing  its 
permanent  mam  road  along  the  north  side  of  a  town,  is  not  authorized  to  appropriate  a  tempo- 
rary right  of  way  along  the  south  side  of  the  town,  to  be  used  as  a  substitute  for  the  main  line 
while  the  latter  is  in  course  of  construction.  Currier  v.  Railroad,  11  O.  S.  228;  but  the  general 
assembly  possesses  the  constitutional  power  to  confer  upon  a  railroad  company  the  aiithority  to 
appropnnic  grounds  necessary  for  the  use  of  a  depot.     Ciesy  v.  Railroad,  4  O.  S.  308. 

Land  appropriated  to  a  particular  public  use  is  not  thereby  withdrawn  from  the  liability  to 
be  taken  by  legislative  autnority.  in  the  exercise  of  the  power  of  eminent  domain,  for  another 
puMic  use  ;  but  a  subsequent  grant  can  not  be  construed  to  authorize  the  subversion  or  destruc- 
tion of  the  former  use,  unless  such  appears  by  express  words,  or  by  necessary  implication,  to  be 
the  legislative  intent,  Railroadw.  Dayton,  23  O  S  510;  and  the  right  of  one  railroad  corpora- 
tion to  cross  the  track  of  another,  in  constriictinK  and  op<'rating  its  road,  is  derived  by  grant 
of  the  franchise  so  to  do  from  the  state,  and  not  by  purchase  or  appropriation  from  the  road 
first  located  and  constructed,  and  the  latter  has  iiu  vested  or  exclusive  right  for  the  use  of  such 
crossing;  for  its  use,  against  the  right  of  the  public  ;  for  the  title  which  it  has  to  a  richt  of  way  is 
a  quahfied  one,  subject  to  the  equal  right  of  another  railroad  corporation  to  cross  tne  same  with 
its  track,  provided  compensation  be  made,  as  required  in  the  case  of  individuals  for  property 
appropriated,  Railroad  v.  Railroad,  3ft  O  S-  (JW  ;  and  in  case  of  the  appropriation  of  the  right 
of  wuy  by  one  railroad  corporation  across  the  track  of  another,  the  senior  corporation  has  no 
ri^ht  to  recover,  as  consequential  damages,  the  additional  expense  rendered  necessary  in  opcr* 
ating  its  road  in  compliance  with  the  law  governing  such  crossings;  itcanonly  recover  compensa- 
tion for  the  properly  or  interest  therein  actually  appropriated,  and  such  consequential  damages 
as  are  the  direct  ur  proximate  result  of  such  appropriation.  But  the  ^ury.  in  estimating  these 
consequential  damages,  can  not  include  the  additional  expenses  provided  for  by  law,  nor  take 
into  account  the  detention  of  trams,  lo>s  of  future  business,  or  additional  expenses  incident  to 
the  exercise  of  its  corporate  powers,     lb. 
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Concurrent  juris-       Sec.  6454.     The  probatc  court  shall  have  jurisdiction  concurrent 

?i^^"?/ES?!f'*  with  the  court  of  common  pleas,  in  all  misdemeanors,  and  in  all  pro- 
court:  m  wnat  ••iz-it'  •  /-«i_ 

counties.  cccdings  to  prevent  crime,   in   the   following   counties:     Cuyahoga, 

Am,  87  v.  161, 374.  Lake,  Lucas,   Montgomery,  Erie,  Richland,  Scioto,  Holmes,  Meigs, 

Henry,  Belmont,  Stark,  Ottawa,  WiUiams,  Allen,  Wood,  Sandusky, 
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Darke,   Wyandot,  Coshocton,  Defiance,  Portage,  Clermont,  Carroll, 
Gallia,    Hocking,    Brown,    Lorain,    Columbiana,    Madison,    Clinton, 
Shelby,    Geauga,    Mahonmg,   Jefferson,    Monroe,    Hancock,    Adams 
Highland,  Lickmg,  Knox,  Miami,  Fayette,  Perry,  Tuscarawas,  Guern- 
sey, Pauldmg,  Greene,  Lawrence,  Crawford,  Ashland,  Washington 
Athens,  Pike,  Summit,  Hardin,  Delaware,  Morgan,  Trumbull,  Logan 
Morrow,    Muskingum,    Marion,    Warren,    Pickaway,    Seneca,    Ross 
Butler,  Huron,  Jackson,  Van  Wert  and  Union.     [ManA  19,   i88o- 
86  V.  117.] 

Sec.  6454a.     In  all  counties  in  which  there  is  a  city  of  the  second  Transfer  to  oro- 
grade  of  the  first  class,  the  court  of  common  pleas  may,  by  a  special  i^t'court ofproi- 
or  general  order  entered  on  its  journal,  transfer  to  the  probate  court  demMn'rs'ui'"^ 
of  such  county  any  and  all  prosecutions  pending  therein  for  the  pun-  ^oumy"'* 
ishment  of  misdemeanors  or  prevention  of  crime,  and  the  same  shall 
be  proceeded  with  in  said  probate  court  as  if  the  accused  had  been 
originally  recognized  or  committed  to  appear  therein  by  the  examining  „    ^       ^^ 
court ;  and  in  taking  recognizances  in  said  court  of  common  pleas  for    **   ""** 
the  appearance  of  the  accused,  he  may  he  required  to  appear  in  said 
probate  court.     [J/>rii  29,  1885  :  82  v.  168.] 

Sec.  6455.     In  no  prosecutions  for  crimes,   offenses,  and  misde-  prosecution  to  be 
meanors,  of  which  said  probate  court  shall  have  cognizance,  shall  an  '•''  info'"""'''"'- 
indictment  by  the  grand  jury  be  required,  but  in  all  criminal  cases 
brought  befor^  said  court,  the  prosecuting  attorney  shall  immediately 
file  with  said  probate  court  an  information  setting  forth  briefly,  but  dis- 
tinctly, in  plain  and  ordinary  language,  the  charges  against  the  accused  g.  a  c.  lan. 
rrson,  and  on  which  charges  such  person  shall  be  tried.     [55  v.  176, 
2;  55  V.  186,  §4-] 

Sec.  6456.     It  shall  not  be  lawful  for  said  court  to  quash  any  informations shau 
information  filed  by  the  prosecuting  attorney,  because  of  any  defect  or  "°'o^'in"o'riKfnJ°' 
error  in  the  papers  or  proceeding  of  any  justice  of  the  peace,  or  mayor,  examthation. 
before  whom  the  original  examination  in  the  case  was  had :  provided, 
that  no  information  shall  be  filed  by  any  such  prosecuting  attorney, 
before  such  judge,  for  any  offense  not  specified  in  the  transcript  from 
the  docket  of  such  justice  of  the  peace  or  mayor.     [5.3  v.  137,  §  i.]  *•**•***•• 

Sec.  6457.     The  prosecuting  attorney  of  any  such  county  may  file  proMcution  may 
.  his  information  originally  in  the  probate  court,  without  a  preliminary  ^«8JJ '"  p'oIm" 
hearing  before  an  examining  court,  upon  the  proper  affidavits  being 
filed  therein,  and  the  judge  shall  issue  his  warrant  for  the  arrest  of  the  B,,ipp,,aix. 
defendant,  who,  when  arrested,  shall  be  taken  before  said  judge,  and 
thereupon,  if  not  discharged,  be  recognized  to  appear  at  the  next  term 
of  said  court,  or  in  default  thereof  to  be  committed  to  the  jail  of  the  ^  *  *'•  ***•• 
proper  county.     I53  v.  137,  §  2.] 

Sec.  6458,     Informations  may  be  amended  at  any  time  before  or  AmendmenJs.' 
during  trial,  on  such  terms  as  said  probate  court  may  direct,  and  in  all  g.  ^  <-.  laso. 
cases  when  such  amendment  is  material,  the  defendant  may  elect  to 
continue  the  cause.     [55  v.  176,  §  3;  55  v.  186,  §  4.]  8.*c.i82i. 

Sec.  6450.     In  all  cases  in  which  said  probate  court  shall  have  Criminal  prac«ic» 
criminal  jurisdiction  when  the  defendant  is  brought  before  said  court,  "' p™'>"«  "<"*• 
and  after  the  defendant  has  had  a  reasonable  time  to  examine  the 
charge  so  preferred  against  him,  the  charge  shall  then  be  distinctly  • 
read  to  him  and  he  shall  be  required  to  plead  thereto.     [February  25, 
1886:  83  v.  26.] 

Sec.  6460.    The  defendant  may  plead — i.  Guilty.     2.  Not  guilty.  Pleas. 
3.  A  former  judgment  of  conviction  or  acquittal  of  the  offense  charged, 
which  may  be  pleaded  either  with  or  without  the  plea  of  not  guilty.  8.*C.m». 
[SS  V.  176,  §  5.] 


Digitized  by 


Qoo^<z 


1698 


TU.  II,  Ch.  9. 


CRIMINAL. 


§§  6461-6467. 


Pleas,  how 
entered  and  with* 
drawn. 


8.  ft  C.  UM. 


What  plea  of  not 
guilty  includes. 


8.AC.  liao. 

If  defendant  re- 
fuse to  plead. 
8.*C.1220,1»8. 
Judge  to  try,  if 
jury  not  de- 
manded. 
8.  AC.  1220,1222. 

When  jury  may 
be  demanded,  and 
trial  by. 

8.  A  C.  1220. 


How  jury  drawn 
and  lummoned. 


How  recogni- 
lances  taken,  and 
how  returnea : 


And  in  what  court 
accused  must  ap- 
pear. 


Sec.  6461.  Every  plea  shall  be  oral,  and  shall  be  entered  on  the 
minutes  of  the  court,  in  substantially  the  following  form :  If  the  de- 
fendant pleads  guilty,  the  defendant  pleads  guilty  of  the  offense 
charged  against  him ;  if  the  defendant  pleads  not  guilty,  the  defendant 
pleads  that  he  is  not  guilty  of  the  offense  charged  against  him ;  if  he 
pleads  a  former  conviction  or  acquittal  (as  the  case  may  be),  the  de- 
fendant pleads  that  he  has  already  been  convicted  or  acquitted  (as  the 
case  may  be),  of  the  offense  charged  against  him,  by  the  judgment  of 

the  court ,  (naming  it),  at ,  (naming  the  place),  the  day 

of ;  said  probate  court  may,  at  any  time  before  judgment,  upon 

a  plea  of  guilty,  permit  it  to  be  withdrawn,  and  a  plea  of  not  guilty 
substituted.     [55  v-.  176,  §§  6,  7.] 

Sec.  6462.  A  plea  of  not  guilty  shall  be  deemed  a  denial  of 
every  material  allegation  in  the  information;  and  all  matters  of  defense 
tending  to  establish  a  defense,  may  be  given  in  evidence  under  the 
plea  of  not  guilty.     [55  v.  176,  §  8.] 

Sec.  6463.  If  the  defendant  refuse  to  answer  the  information,  a 
plea  of  not  guilty  shall  be  entered.     [55  v.  176,  §  9;  55  v.  186,  §  9.] 

Sec.  6464.  Upon  a  plea,  other  than  the  plea  of  guilty,  if  the  de- 
fendant do  not  demand  a  trial  by  jury,  the  judge  of  said  probate  court 
shall  proceed  to  try  said  issue.     [55  v.  176,  §  10;  55  v.  186,  §  9.] 

Sec.  6465.  Before  the  court  shall  have  received  any  testimony 
upon  the  trial,  the  defendant  may  demand  a  trial  by  jury,  and  upon 
such  trial,  the  jury  shall  be  subject  to  the  same  challenges  as  jurors  in 
like  cases  are  now  subject  to  in  the  court  of  common  pleas.  [55  v. 
176,  §iij 

Sec.  6466.  The  jury  for  the  trial  of  criminal  cases  in  the  probate 
court,  shall  be  drawn  as  for  the  court  of  common  pleas,  before  or 
during  any  term  of  the  said  probate  court,  as  the  said  probate  court 
may  order,  and  a  venire  for  such  jury  to  attend  either  forthwith,  or  on 
a  day  named,  shall  be  issued  by  the  said  probate  court;  which  venire 
shall  be  served  and  returned  in  the  same  manner  as  a  venire  from  the 
court  of  common  pleas.    [75  v.  961,  §  13.] 

Sec.  6467.  AH  recognizances  which  shall  or  may  be  taken  by  any 
justice  of  the  peace  in  said  counties,  or  other  officers  in  said  counties 
authorized  to  take  the  same,  and  all  transcripts  of  criminal  cases  within 
the  jurisdiction  of  said  probate  court,  as  defined  by  law,  may  be  re- 
turned either  to  the  probate  court  or  the  court  of  common  pleas  of  said 
counties;  and  the  same  shall  be  returned  to  one  or  the  other  of  said 
courts  forthwith  after  the  commitment  of  the  person  charged  with  the 
offense,  or  after  the  taking  of  a  recognizance  for  his  appearance  before 
one  or  the  other  of  said  courts;  and  whichever  of  said  courts  the  same 
may  be  returned  to,  or  the  accused  may  by  the  terms  of  the  recogni- 
zance be  required  to  appear  in,  the  prosecuting  attorney  may,  at  his 
election,  proceed  in  either  of  said  courts  with  the  prosecution,  and  the 
accused  shall  be  bound  to  appear  therein  and  answer  to  his  recogni- 
zance; and  on  demand  by  the  prosecuting  attorney,  the  probate  judge, 
or  clerk  of  the  court  of  common  pleas,  shall  certify  the  recognizance 

§6467.  The  general  rule  established  by  the  original  act,  conferring  jurisdiction  on  ihepro- 
bate  court  in  certain  criminal  cases,  was  that  prosecutions  should  originate  before  some  officer 
who  could  hear  testimony,  and  decide  upon  its  sufficiency,  to  put  the  accused  on  his  defense 
before  the  probate  court,  Gates  v.  State,  3  O.  S.  293 ;  and  the  return  of  the  transcript  and 
recognirance  by  the  justice  of  the  peace,  and  other  officers  authorized  to  take  the  same,  to  the 
]>robate  judge  of  the  county,  was  necessary  to  give  that  officer  jurisdiction  of  offenses;  and. 
the  record  of  his  court,  to  be  sufficient  to  sustain  a  conviction  and  judgment  before  him,  had  to 
contain  a  transcript  of  proceedings  before  such  justice  or  other  officer,  in  order  to  show  that 
he  properly  acquired  jurisdiction  of  the  offense.  Gates  v.  State,  sufira :  Miller  v.  State,  3  O.  S. 
476 ;  Ault/ather  v.  State,  4  O.  S.  467  ;  Robinson  v.  State,  6  O.  S.  141 ;  and  the  jurisdiction  being 
conferred,  the  information  took  the  place  of  an  indictment,  and,  within  the  limits  in  which  an 
indictment  might  vary  the  charge,  and  still  subject  the  accused  to  the  consequences  of  a  dciatilt 
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and  all  other  papers  in  the  case,  returned  to  his  court  by  the  justice  or 

other  officer,  to  the  court  in  which  the  prosecuting  attorney  elects  to  *•  *  *•  ***•• 

proceed.     [55  v.  176,  §12;  76  v.  no,  |  14.] 

Sec.  6468.  In  the  exercise  of  criminal  jurisdiction,  the  probate  Monthly  term*, 
judges  shall  be  considered  as  holding  monthly  terms,  commencing  on 
the  first  Monday  of  each  month:  provided,  that  the  county  cpm- 
missioners  in  any  county  where  such  court  has  jurisdiction,  may,  by 
order  entered  on  their  journal  and  published  for  three  successive  weeks 
in  some  newsiiaper  printed  within  the  county,  fix  its  terms  at  longer  ^  *  *'•  ***•• 
intervals,  and  in  like  manner  change  such  order.     [55  v.  176,  §  13. J 

Sec.  6469.     If  any  justice  of  the  peace  or  other  officer  authorized  Effector recog. 
to  examine  and  hold  to  bail  any  person,  recognize  such  person  to  ap-  ^h*""j*"sed 
pear  forthwith  before  such  court,  or  in  default  of  bail  commit  such  per-  may  be  tried, 
son,  and  said  court  shall  have  adjourned  before  said  recognizance  shall 
have  l>een  entered  into  or  commitment  made,  or  before  the  same  and  a 
transcript  of  the  proceedings  shall  have  been  filed  in  'said  probate 
court,  said  recognizance  or  commitment  shall  not  thereby  become  void, 
but  the  defendant  shall  be  made  to  answer  at  the  next  term  of  said 
court;  and  if  said  justice  or  other  officer  shall  recognize  or  commit  as 
aforesaid,  any  person  to  appear  in  said  court  at  the  next  term  thereof, 
said  court  being  in  session  at  the  time  said  recognizance  is  entered 
into  or  commitment  made  and  a  transcript  filed,  said  recognizance  or 
commitment  shall  not  thereby  become  void,  but  the  defendant,  appear-   " 
ing  in  said  court,  may,  with  the  consent  of  the  prosecuting  attorney,  be 
tried  at  the  then  present  term  of  said  court.     [55  v.  176,  §  14.] 

Sec.  6470.    The  judges  of  said  probate  courts  shall  be  paid  for  compeniaUoir 
their  services  in  criminal  cases  such  sums  as  the  commissioners  of  said  ofjudee:  fees  and 
counties  may  allow,  which  sums  shall  be  paid  out  of  the  county  treas-  intoVoumy" 
nry  of  said  counties,  respectively,  and  said  probate  judges  shall  not  "■^""'■y- 
receive  any  compensation  by  way  of  fees  in  any  criminal  business  of 
which  they  have  jurisdiction ;  but  all  costs,  and  all  fines  by  said  pro- 
bate court  imposed,  including  the  fees  of  the  judge,  shall  be  collected 
in  the  same  manner  as  fines  and  costs  are  now  collected  by  the  court 
of  common  pleas,  and  the  same  by  said  probate  judges  shall  be  paid  *  *  "•  ****• 
into  the  county  treasury.     [55  v.  176,  §  15.] 

Sec.  6471.    That  the  prosecuting   attorneys  may,  in  all  criminal  BaUforcoitiaad 
cases  prosecuted  in  said  probate  court,  require  the  prosecuting  witness  J""**"*"* 
to  give  bail  for  costs,  and  in  all  cases  where  the  defendant  or  defend- 
ants are  acquitted  the  court  shall  render  judgment  against  said  pros- 
ecuting witness,  and  his  or  her  bail,  unless  the  court  shall  be  of  the 
opinion  that  there  was  reasonable  cause  for  instituting  the  prosecution.  v 

{April 2,  1889:  86  V.  172.] 

Sec.  6472.    The  provisions  governing  criminal  proceedings  in  the  provUiom  for 
court  of  common  pleas  shall,  so  far  as  applicable,  govern  like  pro-  govera"iif  pro^te 
ceedings  in  the  probate  court.    [75  v.  963,  §  19.}  '°"u  "bi^'" 

«o  his  recognizance  lal<cn  by  a  magistrate,  the  information  might  vary  or  depart  from  the  charge 
let  forth  in  the  transcript  or  recognizance.  Gates  v.  State,  supra  ;  but  proceedings  before  a  pro- 
bate judge,  under  ihc  provisions  of  this  chapter,  before  jurisdiction  can  be  acquired,  are  no  , 
looger  predicated  upon  this  rule.    See  |  6416. 
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&  A  C.  77S. 


A'hcii  guardian 
lecessary,  how 
ippointed. 


Th 


e  suiiunnns. 


Sec.  6473.     Actions  before  justices  of  the  peace  are  commenced  Ho*  actions  co«- 
by  summons,  or  by  the  appearance  and  agreement  of  the  parties  with-  ""="'=='' 
out  summons;  in  the  former,  the  action  is  deemed  commenced  upon 
delivery  of  the  writ  to  the  constable  to  be  served,  and  he  shall  note 
thereon  the  time  of  receiving  the  same ;  in  the  latter  case,  the  action  is 
deemed  commenced  at  the  time  of  docketing  the  case.     [5 1  v.  1 79, 

§  "•] 

Sec.  6474.  ^V  hen  a  guardian  to  the  suit  is  necessary,  he  must  be 
appointed  by  the  justice  as  follows:  1.  If  the  infant  be  plaintiff,  the 
appointment  must  be  made  before  the  summons  is  issued,  upon  the 
application  of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  or  up- 
ward; if  under  thai  age,  upon  the  application  of  some  friend;  the  con- 
sent in  writing  of  the  guardian  to  be  appointed,  and  to  be  responsible 
for  costs  if  he  fail  in  the  action,  must  be  filed  with  the  justice.  2.  If 
the  infant  be  defendant,  the  guardian  must  be  appointed  before  trial; 
it  is  the  right  of  the  infant  to  nominate  his  own  guardian,  if  the  infant 
be  over  fourteen  years  of  age,  and  the  proposed  guardian  be  present  g^  ^  j,  jjg 
and  consent  in  writing  to  be  apijointed;  otherwise,  the  justice  may 
appoint  any  suitable  person  who  gives  such  consent.    [51  v.  179,  §  12.] 

Sec.  6475.     The  style  of  the  summons  shall  be,  "The   state  of 

Ohio,  county :  "  it  shall  be  dated  the  day  it  is  issued,  signed  by 

the  justice  issuing  the  same,  directed  to  the  constable  of  the  proper 

township  (except  in  case  a  person  be  deputed  to  serve  it,  in  which  case 

it  shall  be  directed  to  such  person),  must  contain  the  name  or  names  of 

the  defendant  or  defendants,  if  known;  if  unknown,  a  description  of  See 

him  or  them,  and  command  the  officer  or  person  serving  the  same  to 

summon  the  defendant  or  defendants  to  appear  before  such  justice,  at  *•'  •*??<■■""»- 

his  office,   in  township,  at  a  time  specified  therein,   and   must 

describe  the  plaintiff's  cause  of  action  in  such  general  terms  as  to 
apprise  the  defendant  of  the  nature  of  the  claim  against  him;  and  there 
shall  be  indorsed  on  the  writ  the  amount  for  which  the  plaintiff  will 
take  judgment,  if  the  defendant  fail  to  appear;  if  the  defendant  fail  to 
appear,  judgment  shall  not  be  rendered  for  a  larger  amoiint  and  the 
costs.     [51  v.  179,  §  13.] 

Sec.  6476.     The   summons  must   be    returnable   not   more   than  I's  service,  and 
(welve  days  from  its  date,  and  must,  unless  accompanied  with  an  order 
to  arrest,  be  served  at  least  three  days  before  the  time  of  appearance, 
as  follows:  8«"=  Appeixiii 

1.     By  delivering   a  copy  of  the   summons,  with   the  indorsement 

J  6475.  Where  the  return  fails  to  show  legal  service  of  the  summons,  but  the  dcrendant,  before 
trial,  files  a  bill  of  particulars  of  his  set-off.  this  constitutes  a  voluntary  appearance,  and  confers 
upon  the  justice  jurisdiction  of  the  person  of  the  defendant.     God/rtd  v.  GtJ/reJ,  30  O.  S.  61, 

Awl  see  {  50<3,  and  ootas. 
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8.  *  C.  77S. 


Its  service  on-cor< 
porntions. 


StfV.'*n\.M-n. 


&  AC.  774. 


Suits  before  jus- 
lice  a}^.i!n!it  rail- 
road company; 


**  iif  S04«.  '477- 


Process; 


Vpon  whom,  and 
when,  and  how 
service  of  procesl 
may  be  made ; 


When  summons 
to  be  issued  to 
sneriflT.  and  ho* 
served  and 
returned. 


thereon,  (certified  by  the  constable',  or  person  serving  the  same,  to  be  a 
true  copy),  to  the  defendant,  or  leaving  the  same  at  his  usual  place  of 
residence. 

2.  An  acknowledgment  on  the  back  of  the  summons,  or  the  volun- 
tary appearance  of  a  defendant,  is  equivalent  to  service.     [51  v.  179, 

Sec.  6477.  A  summons  against  a  corporation,  except  as  here- 
inafter specially  provided,  may  be  served  upon  the  president,  mayor, 
chairman  of  the  board  of  directors  or  trustees,  or  other  chief  officer; 
or,  if  its  chief  officer  is  not  found  in  the  county,  upon  its  cashier, 
treasurer,  secretary,  clerk,  or  managing  agent;  or,  if  none  of  the  afore- 
said officers  can  be  found,  by  a  copy  left  at  the  office,  or  usual  place  of 
business  of  such  corporation,  with  the  person  having  charge  thereof; 
but  if  the  defendant  be  an  incorporated  river  transportation  company, 
whether  organized  under  the  laws  of  the  state  or  another  state,  the 
service  of  a  summons  may  be  upon  the  qiaster  or  other  chief  officer  of 
any  of  its  steamboats  or  other  craft,  or  upon  any  of  its  authorized 
ticket  or  freight  agents,  at  any  port  where  it  may  transact  business. 
[51  V.  179,  §  15.] 

Sec.  6478.  Suit  may  be  brought  before  a  justice  of  the  peace 
against  any  railroad  company,  in  the  township  in  which  the  president 
of  the  company  may  reside,  or  in  any  township  into  or  through  which 
the  road  owned  or  leased .  by  said  company  may  be  located,  whether 
such  company  be  foreign  or  created  under  the  laws  of  this  stati.',  and 
whether  the  charter  thereof  prescribes  the  place  where  suit  must  be 
brought  against  it,  or  the  manner  or  place  of  service-of  process  thereon; 
and  if  the  principal  business  office  of  the  company  is  not  kept  in  the 
township  in  which  any  such  suit  may  be  brought,  it  shall  be  the  duty  of 
the  justice  of  the  peace  to  issue  a  writ  of  summons  against  said  company, 
directed  to  any  constable  in  the  township  in  which  said  suit  may  be 
brought.  The  constable  shall,  on  receipt  of  such  summons,  forthwith 
serve  the  same  personally  upon  the  president  of  such  company,  if  he 
be  a  resident  of  the  county  in  which  suit  is  brought,  or  by  leaving  a 
certified  copy  at  his  place  of  business,  if  the  same  be  within  such 
county :  provided,  that  if  the  president  of  any  such  company  shall  not 
be  a  resident  of,  or  have  a  place  of  business  within  the  county  in  which 
such  suit  shall  be  brought,  it  shall  be  lawful  for  the  constable  having 
such  summons,  to  serve  the  same  personally  upon  the  person  having 
charge  of  a  ticket  office,  or  on  the  person  having  charge  of  a  freight 
depot,  owned  by  or  under  the  control  of  such  company,  if  such  ticket 
office  or  freight  depot  be  situated  within  the  county  where  such  suit 
shall  be  brought;  and,  provided,  further,  that- when  such  summons 
shall  be  served  on  either  of  such  last  described  persons,  it  shall  be 
done  at  least  eight  days  prior  to  trial ;  but  when  served  upon  the  presi- 
dent, as  aforesaid,  it  may  be  seryed  in  accordance  with  the  law  for 
serving  summons  issued  by  justices  of  the  peace:  provided,  that  when 
the  president  of  such  company  does  not  reside,  and  there  is  no  such 
officer  or  depot  in  said  county,  then  it  shall  be  the  duty  of  the  justice 
of  the  peace  to  issue  a  writ  of  summons  directed  to  the  sheriff  of  the 
county  where  the  principal  business  office  of  the  company  is  located, 
with  an  indorsement  on  the  back  of  the  writ,  of  the  name  of  the  post- 
office  to  which  said  writ  shall  be  returned;  and  the  sheriff,  upon  the 
receipt  of  said  writ,  shall  forthwith  serve  the  same  personally  upon  the 
president,  if  found,  or  by  leaving  a  copy  at  the  business  office  of  said 


I  SA'A.    The  mode  provided  in  this  section  is  the  only  mode  of  service  of  a  summons  against  a 
raflroad  company.     North  v.  Railroad,  10  O.  S.  648. 
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compiany  with  the   person   having   charge   thereof,   and   immediately   ,  • 

return  the  said  writ  to  the  justice  of  the  peace  issuing  the  same,  by  tC^s'iis'itt. 
mail,  directed  to  the  post-office  named  on  the  back  of  the  writ.     [48  v.  8.  a8.'64S.' 
5».  §  I ;  63  V.  63,  SS  2.  3 ;  65  V.  1 16,  ^  66.] 

Sec.  6479.     Where  the  defendant  is  an    incorporated   insurance  iniuraBcecanH 
company,  and  the  action  is  brought  in  a  county  in  which  there  is  an  p"">'- 
agency  thereof,  the  service  may  be  upon  the  chief  officer  of  such 
agency.     [51  v.  179,  §  16.]  8.AC.7J4. 

Sec.  6480.     ^Vhere  the  defendant  is  a  foreign  corporation,  having   Foreign  cerpon- 
a  managing  agent  in  this  state,  the  service  may  be  upon  such  agent.    ''»"• 
[51  V.  179,  S  17.]  8.»C.77i. 

Sec.  6481.  when  the  defendant  is  a  minor  under  the  age  of  four-  Minor*, 
teen  years,  the  service  must  be  ujwn  him  and  upon  his  guardian,  or 
father;  or,  if  neither  of  these  can  be  found,  then  upon  his  mother,  or 
the  person  having  the  care  or  control  of  the  infant,  or  with  whom  he 
lives;  if  neither  of  these  can  be  found,  or  if  the  minor  be  more  than 
fourteen  years  of  age,  service  on  him  alone  shall  be  sufficient ;  the  man- 
ner of  service  may  be  the  same  as  in  the  case  of  adults.     [5 1  v.  1 79,  **•**•  'J*- 

APPEARANCE. 

Sec.  6482.  The  parties  are  entitled  to  one  hour  in  which  to 
appear,  after  the  time  mentioned  in  the  summons  for  appearance,  but  ^ppe„,act 
are  not  bound  to  remain  longer  than  that  time,  uijless  both  parties  have 
appeared,  and  the  justice  being  present  is  engaged  in  the  trial  of 
another  cause;  in  such  case,  the  justice  may  postpone  the  time  of 
appearance  until  the  close  of  such  trial.     [51  v.  179,  §  19.]  8.*c.  774. 

arrest  before  judcment. 
Sec.  6483.     An  order  for  the  arrest  of  the  defendant  in  a  civil 
action  shall  be  made  by  the  justice  of  the  peace  before  whom  the  same 
is  brought,  when  there  is  filed  in  his  office  an  affidavit  of  the  plaintiff.  For  what  came* 
his  authorized  agent,  or  attorney,  made  before  any  person  authorized  r5Mied%nd'tr.« 
by  law  to  administer  oaths,  stating  the  nature  of  the  plaintiff's  claim,  »'''d»vit. 
that  it  is  just,  the  amount  thereof  as  near  as  may  be,  and  establishing 
one  or  more  of  the  following  particulars : 

1.  That  the  defendant  has  removed  or  begun  to  remove  any  of  his  ■S'«ll6492,64ss. 
property  out  of  the  county  with  intent  to  defraud  his  creditors. 

2.  That  the  defendant  has  begun  to  convert  his  property  or  any 
part  thereof  into  money  for  the  purpose  of  defrauding  his  creditors. 

3.  That  he  has  projierty  or  rights  in  action  which  he  fraudulently 
conceals. 

4.  That  he  has  assigned,  removed,  or  disposed  of,  or  has  begun  to 
assign,  remove,  or  dispose  of  his  property,  or  any  part  thereof,  with 
intent  to  defraud  his  creditors. 

5.  That  the  defendant  fraudulently  or  criminally  contracted  the 
debt  or  incurred  the  obligation  for  which  suit  is  about  to  be  brought. 

6.  The  affidavit  shall  also  contain  a  statement  of  the  facts  claimed 

to  justify  the  belief  in  the  existence  of  one  or  more  of  the  above  par-  **•  *  ^-  ^J*- 
ticulars.     [51  v.  179,  §20.] 

Sec.  6484.     The  order  of  arrest  may  be  made  to  accompany  the  ^^'""e"  °^^^  "••r 

summons,  or  at  any  time  afterward  before  judgment.   [51  v.  179,15  ^i.]  JTliic.  J7S. 


\  GIS3.  It  is  a  condition  precedent  to  the  right  to  issue  an  order  of  arrest  under  this  section, 
that  the  affidavit  for  tile  order  shall  contain  a  statement  of  the  facts  claimed  to  justify  the  belief 
in  the  existence  of  the  particular  fraudulent  act  set  forth  ;  and  an  order  which  is  issued  on  an 
affidavit  which  does  not  contain  such  statement,  is  void  for  want  of  legal  authority  in  the  justice 
to  issue  it,  and  an  arrest  under  it  is  illegal.     Sp/ce  v.  Stfiiirurk,  14  ().  S-  21U. 

A  statement  of  facts  in  the  affidavit  which  have  a  legal  tendency  to  induce  such  belief,  though 
such  facts  be  slight  and  inconclusive,  will  nevertheless  sustain  such  order  until  it  is  set  aside  or 
reversed  :  the  issuing  an  order  under  such  circumstances  is  a  mere  error  in  judgment.     Ih, 

If  a  justice  issui  an  order  of  arrest,  without  an  undertaking  being  previously  executed  as  re- 

5uired  by  i  64>5,  lie  antl  his  sureties  arc  liable  on  his  official  Dond  to  the  party  iiijured  thereby. 
'lact  V.  Taylar,  12.  O.  S.  317. 
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Undertaking 
of  plaintiff. 

See  Appendix. 


6.  A  C.  77*. 


Order  for  arrest, 
wiiat  to  contain, 
and  to  whom 
delivered. 


8.*a77S. 

The  arrest. 


8.  ft  C.  776. 


Proceedings  afkct 
arrest. 


a*C.77t. 


Affidavit  for  at- 
tachment :  wh;ii 
to  contain. 
Am.  88  V.  277. 


tt  seq. 


Sf.c.  6485.  The  order  of  arrest  shall  not  be  issued  by  a  justice  of 
the  peace  until  there  has  been  executed  by  the  plaintiff,  if  a  resident 
freeholder  of  the  township  where  suit  is  brought,  otherwise  by  one  or 
more  sufficient  sureties  of  the  plaintiff,  a  written  undertaking,  in  not 
less  than  double  the  amount  of  the  plaintiff's  claim,  as  stated  in  thfe 
affidavit,  to  the  effect,  that  the  plaintiff  shall  pay  the  defendant  all  dam- 
ages which  he  may  sustain  by  reason  of  the  arrest,  if  the  order  be 
wrongfully  obtainedL     [51  "v.  179,  *5  22.] 

Sec.  6486.  The  order  of  arrest  shall  be  addressed  and  delivered, 
with  a  copy  of  the  affidavit,  to  a  constable  of  the  proper  township;  it 
shall  state  the  names  of  the  parties,  the  amount  of  the  plaintiff's  claim 
specified  in  the  affidavit,  be  signed  by  the  justice  of  the  peace  issuing 
it,  and  shall  require  the  constable  to  arrest  the  defendant  and  bring  him 
forthwith  before  said  ju.stice.     [51  v.  179,  §  23.] 

Sec.  6487.  The  officer  receiving  said  order,  shall  execute  the  same 
by  forthwith  arresting  the  defendant  and  delivering  to  him  a  copy 
thereof,  and  of  the  affidavit;  and  the  defendant  so  arrested,  unless  the 
claim  of  the  plaintiff  specified  in  the  affidavit  and  costs  of  suit  are  paid, 
or  unless  discharged  from  custody  by  order  of  the  plaintiff,  shall  be 
taken  by  such  constable  forthwith  before  the  justice  of  the  peace  by 
whom  .said  order  of  arrest  was  issued ;  and  kept  in  custody  until  dis- 
charged by  law.     [51  V.  179,  §24.] 

Sec.  6488.  'Upo.n  the  return  of  said  order  of  arrest,  executed  in 
pursuance  of  the  preceding  section,  the  trial  of  said  cause  shall  proceed, 
unless  for  good  cause  shown,  upon  the  application  of  either  party,  or  at 
the  instance  of  the  justice  himself,  the  same  shall  be  continued  for  any 
period,  as  is  provided  for  in  other  cases  before  justices  of  the  peace; 
and  when  the  trial  of  said  cause  is  continued  for  any  period,  the  defend- 
ant, upon  executing  with  one  or  more  sufficient  sureties,  a  written  under- 
taking to  the  plaintiff  in  the  premises,  and  to  the  acceptance  of  the  jus- 
tice, to  the  effect  that  if  judgment  shall  be  rendered  in  the  action  against 
the  defendant,  he  will  render  himself  amenable  to  the  process  of  the 
court  thereon,  shall  be  discharged  from  custody :  provided,  however, 
that  in  no  case  shall  the  defendant  be  detained  in  the  custody  of  the 
officer  when  said  continuance  has  been  for  more  than  forty-eight  hours, 
unless  said  continuance  has  been  made  at  the  instance  or  with  the  con- 
sent of  the  defendant  himself     [55  v.  25,  §  25.] 

attachment. 

Sec.  6489.  The  plaintiff  shall  have  an  order  of  attachment  against 
any  property  of  the  defendant  (except  as  hereinafter  provided)  in  a 
civil  action  before  a  justice  of  the  peace,  for  the  recovery  of  money, 
before  or  after  the  commencement  thereof,  when  there  is  filed  in  his 
office  an  affidavit  of  the  plaintiff,  his  agent,  or  attorney,  showing  the 
nature  of  the  plaintiffs  claim,  that  it  is  just,  the  amount  the  affiant 
believes  the  plaintiff  ought  to  recover,  and  that  the  property  sought  to 
be  attached  is  not  exempt  from  execution,  and,  if  the  personal  earnings 
of  the  defendant  are  sought  to  be  attached,  that  the  defendant  is  not 
the  head  or  support  of  a  family,  or  that  such  earnings  are  not  for  ser- 
vices rendered  within  three  months  before  the  commencement  of  the 
action,  or,  that  being  earned  within  that  lime  the  .same  amount  to  more 


\  6489.  The  words  "  foreign  corporation,"  as  used  in  section  28  of  the  act  of  IBM  (51  v.  791,  do 
not  include  a  corporation  cre.ited  by  the  laws  of  this  state  and  located  therein,  BoUy  v.  Ohi» 
L,  Ins.  &*  T.  G?.,  ViO  S.  ITO ;  but  a  corporation  created  by  the  laws  of  this  state  may  b^e  pro- 
ceeded against  by  attachment  before  a  justice  of  the  peace,  in  a  county  in  this  state  wnerem  it 
has  no  ofiice  or  place  of  business,  upon  the  ground  that  it  is  a  non-resident  of  suctt  county. 
Cknmfion  Mack.  Co.  v.  Huston,  24  0.  S.  50». 

The  neglect  of  the  justice  to  enter  the  affidavit  for  attachment  at  length,  or  to  state  the  nature 
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than  one  hundred  and  fifty  dollars,  and  that  only  the  excess  over  that 
ahiount  is  sought  to  be  attached ;  and  also  the  existence  of  some  one, 
or  more,  of  the  following  particulars: 

1.  That  the  defendant,  or  one  of  several  defendants,  is  a  corpora-  _,. 
tion,  having  no  officer  upon  whom  a  summons  can  be  served,  or  place  '  '■** 
of  doing  business  in  the  county,  or  is  a  non-resident  of  the  county : 

provided,  that  no  proceedings  in  attachment  shall  be  had  to  garnishee 
the  salary  or  wages  of  the  employe  of  a  railroad  company,  by  reason 
of  his  non-residence,  except  before  a  justice  in,  and  on  account  of  his 
being  a  nonresident  of,  the  county  in  which  his  liability  was  incurred ; 
or, 

2.  Has  absconded  with  intent  to  defraud  his  creditors ;  or;  ^ 

3.  Has  left  the  county  of  his  residence  to  avoid   the  service  of  a  "^ 
summons;  or,  .{ 

4.  So  concealed  himself  that  a  summons  cannot  be  served  upon 

him ;  or,  ' 

5.  Is  about  to  remove  his  property,  or  a  part  thereof,  out  of  the 
county,  with  intent  to  defraud  his  creditors;  or, 

6.  Is  about  to  convert  his  property,  or  part  thereof,  into  money,  for  ,14^ 
the  purpose  of  placing  it  beyond  the  reach  of  his  creditors;  or,  ( 

7.  Has  ])roperty,  or  rights  of  action,  which  he  conceals;  or, 

8.  Has  assigned,  removed,  or  disposed  of,  or  is  about  to  assign, 
remove,  or  dispose  of  his  property,  or  a  part  thereof,  with  intent  to 
defraud  his  creditors;  or, 

9.  Fraudulently  or  criminally  contracted  the  debt,  or  incurred  the  , 
obligation,  for  which  ^uit  is  about  to  be,  or  has  been  brought.     When 

the  defendant  is  a  corporation,  having  no  officer  in  the  county  upon  1 

whom  a  summons-  can  be  served,  or  place  of  doing  business  in  the 
county,  or  is.  a  non-resident  of  the  county,  the  attachment  shall  not  be 
granted,  unless  the  claim  is  for  a  debt  or  demand  arising  upon  contract, 

judgment,  or  decree,  and  no  attachment  shall  issue  by  virtue  of  this  j 

chapter,  against  the  j)ersonal  earnings  of  any  defendant   for  services 
rendered  by  such  defendant  within  three  months  before  the  commence- 
ment of  the  action  or  the  issuing  of  the  attachment,  unless  the  defend-  ! 
ant  is  not  the  head  or  supix)rt  of  a  family,  or  unless  the  amount  of 

such  earnings  exceeds  one  hundred  and  fifty  dollars,  and  then  only  as  s.  *s.  420.  j 

to  the  excess  over  that  amount.     [59  v.  17,  §  28;  76  v.  165,  §  17.] 

Sec.  6490.     When  the  ground  of  attachment  is,  that  the  defendant  whcnunde^ 
is  a  foreign  corporation,  or  a  non-resident  of  the  county,  the  order  of  ',"1:^'^^ .'„ j'i'tj ' 
attachment  may  be  issued  without  an  undertaking,  but  in  all  other  cases,  condition. 
the  order  of  attachment  shall  not  be  issued  by  the  justice  until  there 
has  been  executed  in  his  office,  by  one  or  more  sufficient  sureties  of  the 

plaintiff,  to  be  approved  by  the  justice,  an  undertaking,  not  less  than  •  "j 

double  the  amount  of  the  plaintiff's  claim,  to  the  effect  that  the  plaintiff 
shall  pay  the  defendant  all  damages  which  he  may  sustain  by  reason  of  ''•*c-  '•*'• 
the  attachment,  if  the  order  be  wrongfully  obtained.     [51  v.  179,  §  29.] 

Sec.  6491.     The  order  of  attachment  may  be  made  to  accompany    [-he  issuing,  de- 
•  the  summons,  or  at  anytime  afterward,  before  judgment;  it  shall  be  iivcrv,  niiji  com- 


thereof,  on  his  docket,  docs  not  render  the  subsequent  proceeding's illcg.-ll       Carf^ery.  RUhnrih, 
V.i  O.  S.  218. 
The  fact  of  an  aHidavit  .ippearing  to  have  been  issued  at  the  crmmencrmcnt  of  the  attachment 

Eroceedings,  although  denominated  an  "  affidavit  for  proceedings  against  S.  as  garnishee,"  may 
e  presumed  to  have  contained  a  legal  cause  for  attachment.     //'. 
Ijnder  such  affidavit,  in  the  absence  of  any  mention  of  an  undertaking,  and  the  summons  hav- 
ing been  returned  "not  found,"  the  non-residence  of  the  defendant  will   be  presumed  to  have 
been  stated  in  the  affidavit  as  a  cause  for  attachment,     lb. 

See  Stibert  v.  Switzer,?^  O   S.  661.     And  see  notes  to  \\  5521-22. 

i  (vIOO.     See  notes  to  section  6r>23. 

I  W91.    The  interest  of  the  mortgagor  in  chattel  property  mortgaged,  after  condition  broken,   jtjee  Appendix, 
maybe  attached;  and  the  levy  of  the  order  of  attachment,  and  seizure  uf  the  property,  by  the 
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How  property 
discharged  from 
attachment. 


addressed  and  delivered  to  any  constable  of  the  proper  township,  and 
shall  require  him  to  attach  the  goods,  chattels,  stocks,  or  interests  in 
stocks,  rights,  credits,  moneys,  and  effects  of  the  defendant  in  his 
county,  not  esjempt  by  law  from  being  applied  to  the  payment  of  the 
plaintiff's  claim,  or  so  much  thereof  as  will  satisfy  the  plaintiff's  claim, 
to  be  stated  in  the  order  as  in  the  affidavit,  and  the  probable  costs  of 
the  action,  not  exceeding  fifty  dollars.     [51  v.  179,  §  30.] 

Sf.c.  6402.  The  return  day  of  the  order  of  attachment,  when 
issued  at  the  commencement  of  the  action,  shall  be  the  same  as  that 
of  the  summons;  when  issued  afterward,  it  shall  be  executed  and 
returned  forthwith.     [51  v.  179,  §  31.] 

Sec.  6493.  When  there  are  several  orders  of  attachment  against 
the  same  defendant,  in  the  hands  of  the  same  officer,  they  shall  be  exe- 
cuted in  the  order  in  which  they  were  received  by  said  officfer ;  he  shall 
go  to  the  place  where  the  defendant's  property  may  be  found,  and  there 
in  the  presence  of  two  credible  persons,  declare  that  by  virtue  of  said 
order,  he  attaches  said  property  at  the  suit  of  such  plaintiff;  and  the 
officer,  with  two  houseliolders  of  the  county,  who  shall  be  first  sworn 
by  the  officer,  shall  make  a  true  inventory  and  appraisement  of  all 
property  attached,  which  shall  be  signed  by  the  officer  and  said  house- 
holders, and  returned  with  the  order ;  when  the  property  can  be  come  at, 
he  shall  take  the  same  into  his  custody,  and  hold  it-subject  to  the  order  of 
the  justice.     [51  v.  179,  §  32.] 

Sec.  6494.  The  constable  shall  deliver  the  property  attached  to 
the  person  in  whose  possession  it  was  found,  upon  the  execution  by 
such  person,  in  the  presence  of  the  constable,  of  an  undertaking  to 
the  plaintiff,  with  one  or  more  sufficient  sureties  resident  in  the  cpunty, 
to  the  effect  that  the  parties  to  the  same  are  bo'und,  in  double  the 
appraised  value  thereof,  that  the  property  or  its  appraised  value  in 
money  shall  be  forthcoming  to  answer  the  judgment  of  the  court  in 
the  action ;  but  if  it  shall  appear  to  the  court  that  any  part  of  said 
property  has  been  lost  or  destroyed  by  unavoidable  accident,  the  value 
thereof  shall  be  remitted  to  the  person  or  persons  so  bound.     [51  v. 

179.  §  33-1 

Sec.  6495.  Different  attachments  of  the  same  proi>erty  may  be 
made,  and  one  inventory  and  appraisement  shall  be  sufficient;  the  lien 
of  the  attachments  shall  be  in  the  order  in  which  they  are  served,  and 
the  subsetjuent  attachments  shall  be  served  on  the  property,  as  in  the 
hands  of  the  officer,  and  subject  to  the  prior  attachments;  the  justice, 
who  issued  the  attachment  having  the  priority  of  lien,  shall  determine 
all  (juestions  as  to  the  priority  of  liens  on  the  property  attached.  [51  v. 

179.  §34-1 

Sec.  6493.  If  the  order  of  attachment  is  made  to  accompany  the  . 
summons,  a  copy  thereof  and  the  summons  shall  be  .served  upon  the 
defendant  in  the  usual  manner  for  the  service  of  a  summons,  if  the 
same  can  be  done  within  the  county;  and  when  any  property  of  the 
defendant  has  been  taken  under  the  order  of  attachment,  and  it  shall 
appear  that  the  summons  issued  in  the  action  has  not  been,  and  cannot 
be  served  on  the  defendant  in  the  county,  in  the  manner  prescribed  by 
law,  the  justice  of  the  peace  shall  continue  the  cause  for  a  period  not 
less  than  forty,  nor  more  than  sixty  days;  whereupon  the  plaintiff  shall 
proceed  for  three  consecutive  weeks  to  publish  in  some  newspaper 


&  «  c.  777. 


Inv<»ntory  when 
two  or  more  at- 
tachments: 


8.  *  C.  777. 

Priority  in  such 
case 


How  order 
served  when  ac- 
companied with 
sumuion» : 


Proceedings  if 
summons  can  not 
be  served. 


iitliccr  (  hurgcd  with  the  execution  of  the  order,  creates  a  lien  in  favor  of  the  attaching  creditor, 
■ipan  \\\K  interest  of  such  mortgagor,  Carly  v.  Fenstemaktr^  14  O  S.  457.  The  recovery  of 
iiic  property  by  the  mortgagee  from  the  officer  by  replevin  does  not  dive<t  the  lien ;  and  the  nt- 
ttiching  creditor  may  subject  what  remains,  after  pacing  tae  mortgage  debt,  to  the  payment  of 
(tis  judgment,  by  action,     lb.    And  see  notes  to  section  5521. 

\  6I%-  Service  can  not  be  made  by  publication  upon  a  partnership  sued  by  its  firm  nams. 
The  only  mode  is  th.-it  provided  by  section  .'i&IJ,  notwithstanding  the  provistoos  of  litis  sectioit. 
Smith  V.  Hcm>er,  39  O.  S.  249 
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H.  *  c.  ;7i 


8. «  c.  ;;s. 


printed  in  the  county,  or  if  none  be  printed  therein,  then  in  some  news- 
paper of  general  circulation  in  said  county,  a  notice,  stating  ihe  names 
of  the  parties,  the  time  when,  by  what  justice  of  the  ])eaic.  and  for 
'  what  sum  said  order  was  issued,  and  shall  make  proof  of  such  publica- 
tion to  the  justice;  and,  thereu[)on.  said  action  shall  be  proceeded 
with,  the  same  as  if  said  summons  had  been  duly  served.     [51  v.  179, 

§  35-] 

Sec.  6497.     When  the  cause  is  continued  as  provided  for  in  the  when  pripcny  t.j 
preceding  section,  and  it  shall  apjwar  that  any  of  the  property  taken  •«  ?"'''  '"""<:di- 
under  the  attachment  is  live  stock,  or  is  of  a  j>erishable  nature,  the  jus-  *"  * 
tice   may  issue  his  order,   directing  the  officer,  having   the   custody 
thereof,  to  dispose  of  the  same  as  upon  execution;  and  the  money  real- 
ized therefrom  shall  be  paid  over  to  the  justice  and  applied  as  other 
money  realized  from  the  sale   of  the  property  attached  is  applied, 
[srv.  179,836.] 

Sec.  6498.  When  the  plaintiff,  his  agent  or  attorney,  makes  oath  Proceedings 
in  writing  that  he  has  good  reason  to  believe,  and  does  believe,  that  ""'"""  8"'"^*'««- 
any  person,  partnership  or  corporation  in  the  affidavit  named,  has 
prof)erty  of  the  defendant  in  his  possession,  describing  theisame,  if  the 
officer  can  not  get  possession  of  such  jiroperty,  he  shall  leave  with  such 
garnishee  a  copy  of  the  order  of  attachment,  with  a  written  notice  that 
he  appear  before  the  justice,  at  the  return  of  the  order  of  attachment, 
and  answer  as  provided  in  .section  6500.    \May  4,  1885:  82  v.  261.] 

Sec.  6499.  If  the  garnishee  is  a  person,  the  copy  of  the  order  and  Howgamishee 
notice  shall  be  served  upon  him  personally,  or  left  at  his  usual  j>lace  5''»ed 
of  residence;  if  a  partnership  is  garnisheed  by  its  company  name, 
they  shall  be  left  at  its  usual  place  of  doing  business,  or  be  served 
personally  on  a  member  of  said  partnership;  and  if  a  corporation, 
they  shall  be  left  with  the  president  or  other  principal  officer,  or  the 
secretary,  cashier,  or  managing  agent  thereof:  and  if  such  corj)oratioii 
is  a  railroad  company,  they  may  be  left  with  any  regular  ticket  or 
freight  agent  thereof  in  the  county.    \May  4,  1885:  82  v.  261.] 

Sec.  6500.     The  garnishee  shall  appear  before  the  justice  in  accord-  hu  appearance 
ance  with  the  command  of  the  notice,  and  shall  answer,  under  oath,  ='•"'  ''n^"<=r 
all   c|uestions  put   to  him    touching   the  property,    of  every   descrip- 
tion, and  credits  of  the  defendant,  in  his  possession  or  under  his  con- 
trol,  and  he  shall  disclose,   truly,  the  amount  owing  by  him  to  the  Stt\\\&?»jf,vt. 
defendant,  whether  due  or  not;  and  in  the  case  of  a  corporation,  any 
stock  therein  held  by  or  for  the  benefit  of  the  defendant,  at  or  after  the  8.  *  c.  J's.       ^ 
service  of  notice.     [51  v.  179,  §  39.] 

Sec.  6501.     A  garnishee  may  pay  the  money  owing  to  the  defend-  proc,:c, in, ^s  as  w 
ant  by  him,  to  the  constable  having  the  order  of  attachment,  or  into  the  garnishccr 
court;  he  shall  be  discharged  from  liability  to  the  defendant,  for  any 
money  so  paid,  not  exceeding  the  plaintiff's  claim ;  he  shall  not  be  sub- 
jected to  costs  beyond  those  caused  by   his  resistance  of  the  claim 
against  him ;  and  if  he  disclose  the  property  in  his  hands,  or  the  true 
amount  owing  by  him.  and  deliver  or  [)ay  the  same  according  to  the  ^•*<^'  "*• 
order  of  the  court,  he  shall  be  allowed  his  costs.     [51  v.  179,  S  40.] 

Sec.  6502.  If  the  garnishee  do  not  appear  and  answer,  as  required,  if  he  dn  nm 
the  justice  may  proceed  against  him  by  attachment  as  for  a  contempt.  HJJJ'".'  ""' 
{51  V.  179,  §  41.]  8.AC.;;s. 

Sec.  6503.     If  the  garnishee  appear  and  answer,  and  it  is  discov-  ir  he  di  appear 
ered  on  his  examination,  that  at  or  after  the  service  of  the  order  of  "''  ^^^■^"■ 
attachment  and  notice  uiwn  him,  he  was  possessed  of  any  properly  of 

JJ  6103-'J9.     See  nntc»  lo  sections  .'>530,  f>"l.34,  646")  tt  trf. 

i  6501     If  the  justice  order  the  garnishee  to  pay  the  money  into  court,  the  justice  can  not    -^  ,  .. 

enlorce  his  order ;  the  only  mode  of  enforcing  it  is  by  an  action  by  the  plaintiff  in  atuchment.    "**  *PI>"""*» 


Kict  V.  WAitne/,  12  O.  S.  358. 
And  see  note  to  sections  6533;  6605,  6312. 
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the  defendant,  or  wtis  indebted  to  him,  the  justice  may  order  the 
delivery  of  such  property,  and  the  payment  of  the  amount  owing  by 
the  garnishee,  into  the  court ;  or  may  penpit  the  garnishee  to  retain  the 
property  or  the  amount  owing,  upon  the  execution  of  an  undertaking 
to  the  plaintiff,  by  one  or  more  sufficient  sureties,  to  the  effect,  that  the 
amount  shall  be  paid,  or  the  property  forthcoming,  as  the  court  may 
direct.     [51  v.  179,  §  42.] 

Sec.  6504.  If  the  garnishee  fail  to  appear  and  answer,  or  if  he 
ai>pear  and  answer,  and  his  disclosure  is  not  satisfactory  to  the  plain- 
tiff; or  if  he  fail  to  comply  with  the  order  of  the  justice  to  deliver  the 
property  and  pay  the  money  owing,  into  court,  or  give  the  undertaking 
required  in  the  preceding  section,  the  plaintiff  may  proceed  against  him 
in  an  action,  in  his  own  name,  as  in  other  cases;  and,  thereupon,  such 
])roceedings  may  be  had  as  in  other  actions,  and  judgment  may  be  ren- 
dered in  favor  of  the  plaintiff,  for  the  amount  of  the  property  and 
credits  of  every  kind  of  the  defendant  in  the  possession  of  the  gar- 
nishee,, and  for  what  shall  appear  to  be  owing  by  him  to  the  defendant, 
and  for  the  costs  of  the  proceedings  against  the  garnishee ;  if  the 
plaintiff  prqceed  against  the  garnishee  by  action,  for  the  cause  that  his 
disclosure  wasumsatisfactory,  unless  it  appear  in  the  action  that  such 
disclosure  was  incomplete,  the  plaintiff  shall  pay  the  costs  of  such 
action ;  the  judgment  in  this  action  may  be  enforced  as  judgments  in 
other  cases ;  when  the  claims  of  the  plaintiffs  in  attachment  are  satis- 
fied, the  defendant  in  attachment  may,  on  motion,  be  substituted  as 
the  plaintiff  in  judgment.     [51  v.  179,  §43.] 

Sec.  6505.  Final  judgment  shall  not  be  rendered  against  the 
garnishee,  until  the  action  against  the  defendant  in  attachment  has  been 
determined;  and.  if,  in  such  action,  judgment  be  rendered  for  the 
defendant  in  attachment,  the  garnishee  shall  be  discharged,  and  recover 
costs ;  if  the  plaintiff  shall  recover  against  the  defendant  in  attachment, 
and  the  garnishee  shall  deliver  up  all  property,  moneys,  and  credits 
of  the  defendant,  in  his  possession,  and  pay  all  the  moneys  from  him 
due  as  the  court  may  order,  the  garnishee  shall  be  discharged,  and  the 
costs  of  the  proceedings  against  him  shall  be  paid  out  of  the  property 
and  moneys  so  surrendered,  or  as  the  court  may  think  right  and  proper. 

[51  V.  179.  §  44-] 

Sec.  6506.  If  judgment  be  rendered  in  favor  of  the  defendant  in 
the  original  action,  the  attachment  shall  be  discharged,  and  the  property 
attached,  or  its  proceeds  shall  be  relumed  to  him,  unless  the  plaintifi 
shall,  within  a  certain  lime,  to  be  fixed  by  the  justice,  give  an  under- 
taking for  an  appeal  to  the  court  of  common  pleas,  which  time  shall 
not  exceed  ten  days,  during  which  time,. so  fixed  by  the  justice,  the 
property  shall  not  be  returned  to  the  defendant,  and  in  case  of  appeal 
by  either  parly,  the  attachment  shall  be  continued  in  and  determined 
by  the  court  of  common  pleas  in  the  same  manner  as  though  said 
attachment  had  been  issued  from  said  court  of  common  pleas ;  when 
the  plaintiff  shall  appeal,  the  undertaking  shall  be  at  least  in  double  ihe 
amount  of  the  appraised  value  of  the  property  attached,  and  in  addi- 
tion to  the  conditions  now  provided  by  law  for  undertakings  in  appeals, 
shall  contain  a  provision  to  pay  defendant  all  damages  sustained,  if  it 
shall  be  found  in  the  court  of  common  pleas  that  said  attachment  was 
wrongfully  obtained.     [54  v.  18,  §  45.] 

Sec.  6507.^  If  judgment  be  rendered  for  the  plaintiff,  it  shall  be 
satisfied  as  follows:  so  much  of  the  property  remaining  in  the  hands  of 
the  officer,  after  applying  the  moneys  arising  from  the  sale  of  perish- 
able property,  and  so  much  of  the  personal  property,  if  any,  whether 


8.  *  G.  770. 
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^  6505.  Entering  judgment  agiiinut  the  garnishee,  upon  his  answer  before  judgment  against 
the  defendant,  is  to  be  regarded,  ^ftcr  indgmcnl,  as  only  a  clerir.-*!  error,  and  no  cause  tor  revers- 
ing the  judgment  so  obtained  ae-iinst  the  judgment  debtor.     Carper  v.  Richards^  13  O.  S.  2111, 

And  see  notes  to  sections  fiSO^t  and  6512. 
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held  by  legal  or  equitable  title,  as  may  be  necessary  to  satisfy  the  judg- 
ment, shall  be  s6ld  by  order  of  the  justice,  under  the  same  restrictions 
and  regulations  as  if  the  same  had  been  levied  on  by  execution  ;  and  **"  '*  ^' ' '"" 
the  money  arising  therefrom,  with  the  amount  which  may  be  recovered 
from  the  garnishee,  shall  be  applied  to  satisfy  the  judgment  and  costs ;  I,cw"iJ'proc«'d ! 
if  there  be  not  enough  to  satisfy  the  same,  the  judgment  shall  stand, 
and  execution  may  issue  thereon,  for  the  tesidue,  in  all  respects  as  Return  of  prop- 
in  other  cases;  any  surplus  of  the  attached  property,  or  its  proceeds,  ment"sliri'sf^e'd^ 
shall  be  returned  to  the  defendant.     [51  v.  179,  §  46.] 

Sec.  6508.     The  justice  may  order  the  constable  to  repossess  him-  Order  to  rcseiit 
self,  for  the  purpose  of  selling  it,  of  any  of  the  attached  property,  which  '""^  P'°P'='''i' 
may  have  passed  out  of  his  hands  without  having  been  sold,  or  con-  '_'! 

verted  into  money;  and  the  constable  shall,  under  such  order,  have  the  _  /'; 

saipe  power  to  take  the  property,  as  he  would  have  under  an  order  of  ^  *  •  '*  ■  .     - 

attachment.     [51  v.  179,  §47.] 

Sec.  6509.     If  any  of  the  property  which  has  been  attached,  be  Trial  or  inc  right 
claimed  by  any  person  other  than  the  defendant,  the  claimant  may  have  tac'hcd"''"'^ "'  Iv-j 

the  validity  of  such  claim  tried,  and  such  proceedings  must  be  had  thereon,  :'ti 

with  like  effect,  as  in  case  the  property  had  been  seized  upon  execution  . 

issued  by  the  justice  and  claimed  by  a  third  person.     [51  v.  179,  4^  48.] 

Sec.  6510.     When  several  attachments  are  executed  on  the  same  vviu)  to  determine 
property,  or  the  same  persons  are  made  garnishees,  the  justice,  issuing  pf'oritics. 
the  first  order,  served  on  the  motion  of  any  of  the  plaintiffs,  may  deter- 
mine the  amounts  and  priorities  of  the  several  attachments,  and  the  pro-  *■**'•  '■'"*■ 
ceeds  shall  be  applied  accordingly.     [51  v.  179,  §49.] 

Sec.  6511.     The  officer  shall  return  upon  every  order  of  attachment  onic,<.rs  return, 
what  he  had  done  under  it;  the  return  must  show  the  property  attached,  ^I^  •  '"  ""''="• 
and  the  time  it  was  attached ;  when  garnishees  are  served,  their  names  ,        ^  «< 

and  the  time  each  was  served  must   be  stated ;  the  officer  shall  also  „     ,,    „„  ■  'S 

return  with  the  order  all  undertakings  given  under  it.   [51  v.  179,  §  50.] 

Sec.  6512.     An  order  of  .attachment  binds  the  property  attached  Effect  of  service 
from  the  time  of  service,  and  the  garnishee  shall  stand  liable  to  the  "'^i''^"-  ^• 

plaintiff  in  attachment  for  all  property,  moneys,  and  credits  in  his  hands, 
or  due  from  him  to  the  defendant,  from  the  time  he  is  served  with  the 
written  notice  to  appear ;  but  when  property  is  attached  in  the  hands  of 
a  consignee,  or  other  person  having  a  prior  lien,  his  liens  thereon  shall  **'  *  ^'  '****• 
not  be  affected  by  the  attachment.      [51  v.  179,  §  51.] 

Sec.  6513.     If  the  defendant,  or  other  person  in  his  behalf,  at  any  How  attachment 
time  before  judgmerit,  cause  an  undertaking  to  be  executed  to  the  plain-  "Jfifying  bon?"* 
tiff  by  one  or  more  sureties  resident  in  the  county,  to  be  approved  by 
the  justice,  in  double  the  amount  of  the  plaintiff's  claim,  stated  in  his 

affidavit,  to  the  effect  that  the  defendant  shall  perform  the  judgment  of  ' 

the  justice,  the  attachment  in  such  action  shall  be  discharged,  and  resti- 
tution made  of  any  property  taken  under  it,  or  the  proceeds  thereof; 
such  undertaking  shall  also  discharge  the  liability  of  a  garnishee  in  such  *"  *'^"  '^*" 
action,  for  any  property  of  the  defendant  in  his  hands.     [ 5 1  v.  1 79, 

§  52] 

Sec.  6514.     If  in  any  case  where  an  order  of  attachment  has  been 
issued  by  a  justice  of  the  peace,  it  shall  appear  from  the  return  of  the 


\  C5I2.  In  an  action  by  the  plaintifT  in  attachment  against  the  parnishee,  to  recover  money  in 
hi<  Iiandfi  at  the  time  process  was  served  by  copies  left  at  his  iistial  plncc  of  residence,  it  is  no 
defense  for  the  );arnishee  to  show  that  he  was  absent  from  home  at  the  timaof  such  service,  and 
ih:it  \\\9,  agent,  who  had  knowledge  of  the  time  and  manner  of  the  service, Wtcrward,  and  before 
hi.<>  rettirn.  paid  over  the  money  in  his  hands  to  the  defendant  in  attachment  before  the  i;arnishec 
bn<t  actual  notice.     Conley  v.  Ckilcofr,  Ti  O.  S.  .r?fl :  ChUrot^  v.  Con/rv.  Sfi  O.  S.  Mfv 

Nor  vra-<i  it  a  defense  that  the  defendant  in  attachment  might  have  claimed  such  money  under 
Che  exempCian  Uws.     16.    And  sec  sections  5538,  G500,  and  notes. 

2  Gj14.     Prior  to  the  amendment  of  the  section  in  1877  (74  v.  30),  it  was  held  that  an  affidavit  in  ^    AnnandW 
attachment,  before  a  justice  of  the  peace,  slating,  as  the  sole  ground  for  the  attachment,  that  Appeoaix. 
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■  ifreturnsshowno  Officer,  and  if  there  is  a  garnishee  in  the  <:ase,  then  also  from  the  exam- 
?rc'r°cd'iL''i)nrrc'ii'  ination  of  the  garnishee,  that  no  property,  moneys,  rights,  credits,  or 
esuie,  the  case  lo  effects  of  thc  defendant  have  been  taken  under  the  attachment,  but 
Mmroon''pi'ea>.       that  the  defendant  is  the  owner  of  an  interest  in  real  estate  in  the 
county,  the  justice  before  whom  said  action  is  pending  shall,  at  the 
request  of  the  plaintiff,  forthwith  certify  his  proceedings  to  the  court  of 
common  pleas  of  the  proper  county,  ^nd  thereupon  the  clerk  of  the 
court  of  common  pleas  shall  docket  said  cause,  and  the  action  shall  be 
proceeded  with  in  all  respects  as  if  the  same  had  originated  therein, 
except  that  in  all  actions  under  this  section,  for  any  sum  of  which  jus- 
tices of  the  peace  have  exclusive  original  jurisdiction,  if  the  defendant 
be  a  non-resident  of  the  county,  such  non-residence  shall  be  a  ground 
of  attachment  in  the  court  of  common  pleas.     [74  v.  39,  §  53.] 

V 

ATTACHMENT    IN    CERTAIN    CASES. 


Property  con- 
veyed for  pur. 
pose  of  defraud- 
ing crcdtlors  may 
be  attached  before 
debt  due. 

Sbb  I  STi&l 
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8.  A  8.  481. 
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not. 

8.  A  8.  421. 


When  judgment 
may  be  rendered. 

8.  A  8.  481. 

And  proceedings 
thereon. 

tk  A  S.  421. 


Sec.  6515.  When  a  debtor  has  sold,  conveyed,  or  otherwise  dis- 
posed of  his  property,  with  the  fraudulent  intent  to  cheat,  or  defraud 
his  creditors,  or  to  hiSider,  or  delay  them  in  the  collection  of  their 
debts,  or  is  about  to  make  such  sale,  conveyance,  or  disposition  of  his 
property  with  such  fraudulent  intent,  or  is  about  to  remove  his  prop- 
erty, or  a  material  part  thereof,  with  the  intent,  or  to  the  effect  of 
cheating,  or  defrauding  his  creditors,  or  hindering,  or  delaying  them 
in  the  collection  of  their  debts,  a  creditor  may  bring  an  action  on  his 
claim  before  it  is  due,  and  have  an  attachment  against  the  property  of 
the  debtor.     [64  v.  72,  §  i.] 

Sec.  6516.  The  attachment  authorized  by  the  last  section,  may  be 
granted  by  the  justice  of  the  peace  before  whom  the  action  is  brought; 
but  before  such  action  shall  be  brought,  or  such  attachment  shall  be 
granted,  the  plaintiff,  his  agent,  or  attorney,  shall  make  an  oath,  in 
writing,  showing  the  nature  and  amount  of  the  plaintiff's  claim,  that  it 
is  just,  when  the  same  shall  become  due,  and  the  exi.stence  of  some  one 
of  the  grounds  for  the  attachment  enumerated  in  the  preceding  sec- 
tion.    [64  v.  72,  §  2.] 

Sec.  6517.  In  such  action  application  for  an  attachment  must  be 
made,  and  if  the  justice  refuse  to  grant  an  order  of  attachment,  the 
action  shall  be  dismissed,  but  without  i)rejudice  to  a  future  action.     [64 

V.  72,  §  .Vl 

Sec.  6518.  The  order  of  the  justice  grantihg  the  attachment, 
shall  specify  the  amount  for  which  it  is  allowed,  not  exceeding  the  sum 
sufficient  to  satisfy  the  plaintiff's  claim  and  the  probable  costs  of  the 
action.     [64  v.  72,  §  4.] 

Sec.  6519.  The  /order  of  attachment  shall  not  be  issued  by  the 
justice  until  there  hafe  been  executed  in  his  office  such  undertaking  on 
the  part  of  the  plaintiff,  as  is  provided  for  in  other  cases  of  attachment, 
except  when  in  other  cases  an  undertaking  is  dispensed  with.  [64  v. 
72, 5?  5-] 

Sec.  6520.  The  plaintiff  in  such  action  shall  not  have  judgment 
on  his  claim  before  it  is  due,  but  the  proceedings  on  attachment  may 
be  conducted  without  delay.     [64  v.  72,  §  6.] 

Sec.  6521.  The  proceedings  in  other  cases  of  attachment  shall,  so 
far  as  they  are  applicable,  regulate  the  attachment  authorized  by  this 
subdivision  of  fliis  chapter.     [64  v.  72,  §  7.] 


the  defendant  is  a  "  non-resident  of  the  county^'  in  a  case  subsequently  certified  to  the  common 
pleas,  is  not  sufficient  to  the  issuing  of  an  order  of  attachment  in  that  court,  where  an  order  of 
attachment  on  the  ground  of  non-residence  can  issue  only  when  it  is  shown  that  the  defendant 
is  a  "  non-resident  of  thc  slate."    Krumm  v.  Krauts,  ili  O.  S.  6^ 

S  651G.     See  section  O'lG-'),  and  notes. 
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MOTION   TO   DISCHARGE   ATTACHMENT. 

Sec.  6522.    The  defendant  may,  at  any  time  before  judgment,  when  motion  may 
upon  reasonable  notice  to  the  plaintiff,  move  to  discharge  an  attach- 1'  '"**'• 
ment  as  to  the  whole  or  any  part  of  the  property  attached.     [54  v.  29,    "  c'lOii 

Sec  6523.     If  the  motion  be  made  upon  affidavit  on  the  part  of  when  affidavits » 
ihe  defendant,  or  papers  and  evidence  in  the  case,  but  not  otherwise,  ^«  "'«•'  <>"  *'"•'- 
ilie  plaintiff  may  oppose  the  same  by  affidavit,  or  other  evidence  in  ad-  '"* 
diiion  to  that  on  which  the  order  of  attachment  was  made.     [51  v.  57,  -,  »„  •»<• 

..1  ^  B«  it  fj»  lull* 

it  229.] 

Sec  6524.     Any  party  to  a  suit  affected  by  an  order  discharging,  Error  on  di«charg. 
or  refusing  to  discharge  an  order  of  attachment,  shall  be  entitled  to  >"r  or  refusing  to 

ci  ^.P         •  •      .■  ..      /•  ,  .  .        discharge  attach- 

nie  a  petition  in  error  m  the  court  of  common  pleas  to  reverse,  vacate,  mfnt. 
or  modify  the  same,  and  when  necessary,  a  bill  of  exceptions  mav  be  „  .  _  .,., 
taken  and  signed  for  this  purpose.     [54  v.  26,  §  i.J 

Sec  6625.     When  an  order  discharging  an  order  of  attachment  is  ^|„„  attachment 
made,  and  any  person  affected  thereby  shall  except  thereto,  the  justice  discharged,  the 
shall  fix  a  number  of  days,  not  exceeding  ten,  in  which  such  party  may  {hereby  "'file  his 
file  his  petition  in  error,  during  which  time  the  property  attached  shall  P'jjJ'""  %l"°' 
beheld  by  the  constable,  or  other  officer,  during  which  period  the  peti-  time : and  nodce 
tion  in  error  shall  be  filed,  and  the  party  filing  the  same  shall  give  an  ••>="<>''• 
undertaking  to  the  adverse  party,  with  surety  to  be  approved  by  the 
clerk  of  the  court,  in  double  the  amount  of  the  appraised  value  of  the 
property  attached,  conditioned  to  pay  said  adverse  party  all  damages 
sustained  by  such  party  in  consequence  of  the  filing  of  said  petition  in 
enoi,  in  the  event  that  said  order  of  attachment  shall  be  discharged  by 
the  court  in  which  said  petition  in  error  is  filed;  and  on  .such  under- 
taking being  filed,  notice  in  writing  shall  forthwith  be  given  by  the 
clerk  through  the  plaintiff  in  error  to  the  justice,  and  if  such  notice  be 
so  given  within  the  time  limited  by  the  justice,  the  justice  or  constable 
sbail  continue  to  hold  the  property  attached  subject  to  the  further  order  8-  **-'*^ 
of  the  court.     [58  v.  14,  §  2.] 


CHAPTER  2. 

BILL   OF    PARTICULARS. 


^noM  I  Section 

•%  When  and  by  whom  Inll  of  particulars  to    nail.  Its  requisite*. 

I<e  filed.  I  6S28.  Amendment  of  same. 

Sec  6526.     In  all  cases  before  a  justice,  the  plaintiff,  his  agent,  or  i„  wIib»  cases  to 
attorney,  shall  file  with  such  justice  a  bill  of  the  particulars  of  his  de-  '>'•• 
mand;  and  the  defendant,  if  required  by  the  plaintiff,  his  agent,  or 
attorney,  shall  file  a  like  bill  of  the  particulars  he  may  claim  as  a  set-off; 
and  the  evidence  on  the  trial  shall  be  confined  to  the  items  set  forth  in  " 

said  bills.     [51  v.  179,^54.] 

Sec.  6527.     The  bill  of  particulars  must  state,  in  a  plain  and  direct  Requisites, 
manner,  the  facts  constituting  the  cause  of  action,  or  the  claim  to  be 

i  ^i.    See  section  5502,  and  notes. 

I  ^52.3.  If  the  motion  to  di^harge  the  attachment  be  supported  by  affidarits,  counter  affidavits 
Bay  alM>  be  considered  ;  and  this  rule  applies  where  the  property  attached  is  the  personal  cirn. 
lBg^  of  the  debtor,  claimed  by  him  to  be  necessary  to  the  support  of  his  family.  Baer  v.  0//0. 
MOSll. 

An  order  of  a  juHtice  of  the  peace,  made  on  a  motion  to  discharge  an  order  of  attachment, 
can  aot  be  reviewed  on  proceedings  in  error,  where  the  error  alleged  is  that  the  order  was 
acaiau  the  weight  of  the  evidence.     /6, 

1 6x11.  See  Appendix. 


Digitized  by 


Google 


.  1612 
Ttt.  Ill,  Ch.  3.  CHANGE  OF  PLACE  OF  TRIAL.  §§  6528-6531. 


set  off;  and  if  either  party  omit  to  set  up  in  his  bill  of  particulars  any 
item  which  lawfully  could  be  made  part  of  the  cause  of  action,  set-off, 
or  counterclaim,  the  party  making  such  omission  shall  not  recover  costs 
of  the  adverse  party  in  any  subsequent  action  thereon ;  but  this  pro- 
vision shall  not  apply  to  any  item  which  may  be  stricken  out  by  the 
B.«a<8i.  justice,  or  withdrawn  by  either  party  with   his  consent.      [51  v.  179, 

§  55-] 

Amendment.  Sec.  6528.     Thc  bill  of  particulars  may  be  amended  at  any  time 

before  the  trial,  or  during  the  trial,  or  upon  appeal,  to  supply  any  de- 
ficiency, or  omission  in  the  items,  when,  by  such  amendment,  substantial 
justice  will  be  promoted;  if  the  amendment  be  made  at  the  lime  of,  or 
during  the  trial,  and  it  be  made  to  appear  to  the  satisfaction  of  the 
justice  by  oath;  that  an  adjournment  is  necessary  to  the  adverse  party, 
m  consequence  of  such  amendment,  an  adjournment  must  be  granted; 
the  justice  may  also,  in  his  discretion,  require,-  as  a  condition  of  an 
amendment,  the  payment  of  costs  to  the  adverse  party,  to  be  fixed  by 

8.AC.  7SI.  the  justice;  but  such  payment  can  not  be  required,  unless  an  adjourn- 

ment is  made  necessary  by  the  amendment.     [51  v.  179,  §  56.] 


CHAPTER  3. 

CHANGE  OF  PLACE  OF  TRIAL. 


Skction 

8529.  For  what  and  bow  change  of  place  of 
trial  granted. 

4S30.  When  to  another  justice  or  another  town- 
ship. 


Section 

6S31.  Papers,  etc.,  to  be  transmitted. 
&'>.')2.  Condition  of  such  change  as  to  costs. 
G.^33.  When  apphed  for  by  plaintiff,  and  whea 
applied  for  by  defendant. 


I 


For  what,  and  Sec.  6529.     If  On  the  rctum  of  process,  or  at  any  time  before  trial 

'""'•  shall  have  commenced,  it  shall  be  made  satisfactorily  to  appear  to  the 

justice  of  the  peace  before  whom  any  cause  is  instituted,  or  is  pending 
for  trial,  by  the  affidavit  of  either  of  the  parties  in  the  case : 

1.  That  such  justice  is  a  material  witness  for  either  party;  or, 

2.  If  a  jury  be  demanded  by  the  adverse  party,  then  that  he  can 
not,  as  he  verily  believes,  have  a  fair  and  impartial  trial  in  such  town- 

R. AC. 781.  gj^jp   Qp,   account   of  the   bias  or   prejudice   of  the   citizens   thereof, 

a  change  of  the  place  of  trial  shall  be  allowed.     [51  v.  179,  <^  57.] 
When  to.inoihcr       Sec.  6530.     If  the  place  of  the  trial  be  changed  on  account  of  the 
ii'hc'rTjwnsw'p.      justice  being  a  material  witness  in  the  cause,  such  cause  shall  be  trans- 
ferred for  trial  before  some  other  justice  of  the  peace  of  the  same 
township,  if  there  be  one  there  legally  competent  to  try  such  cause;  if 
there  be  no  such  justice  within  such  township,  or  if  such  change  be 
granted  on  account  of  the   bias  or  prejudice  of  the  citizens  of  such 
township  against  such  party,  or  because  the  adverse  party  has  an  undue 
advantage  over  him  therein,  the  case  shall  be  taken  to  some  justice  in 
an  adjoining  township  of  the  same  county.     [51  v.  179,  ^  58.] 
p.ipcrs,  etc.tobe      Sec.  6531.     The  justice   granting   such  change,  shall   deliver   or 
ttausmiticJ.         transmit  the  papers  in  thc  cause,  together  with  a  certified  transcript  of 
the  proceedings  before  him,  to  the  justice  to  whom  such  change  may 
'  be  granted,  who  shall  proceed  therein,  and  have  the  same  jurisdiction. 


S.  Jt  C.  781. 


g  6529.  A  justice  of  the  peace  before  whom  a  cause  is  being  tried  to  a  jnry  can  not  testify  in 
such  cause  unles.s  both  parties  expressly  or  tacitly  assent  thereto.  McMilitu  v.  Andresut,  ID 
().  S.  Il;f. 

If  either  party  to  such  suit  desires  to  av.in  himself  of  the  testimony  of  the  justice,  he  must, 
before  the  trial  commences,  take  the  steps  indicated  by  the  st..tute  for  its  removal  and  trial 
before  another  justice.     /3. 
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powers,  and  duties,  in  all  respects  whatever,  as  if  such  suit  had  been 
originally  instituted  before  him.     [51  v.  179,  55  59.]  S.  AC. 781. 

Sec.  6532.     Before  any  such  change  shall  be  allowed,  the  costs,  as  condition  of  »uch 
specified  in  the  next  following  section,  shall  be  paid  by  the  party  apply-  ''>="'ii«  »*"'"»"■ 
ing  for  such  change,  or  he  shall  have  confessed  a  judgment  therefor 
before  the  justice  granting  the  change.     [51  v.  179,  4^  60.]  *  " 

Sec.  6533.     When  such  change  is  at  the  instance  of  the  plaintiff,  when  apj^ied  for 
he  shall  be  taxed  with  all  the  costs  which  have  accrued,  and  which  Jhen'byde'fend- 
shall  accrue  in  the  cause,  until  such  transcript  and  papers  shall  be  ""■ 
delivered  to  the  justice  to  whom  such  cause  is  removed  for  trial ;  and 
when,  on  the  application  of  the  defendant,  he  shall  be  taxed  with  the 
costs  which  have  accrued  for  issuing  subpoenas  for  witnesses  and  service 
thereof,  witness  fees  and  costs  of  the  justice  for  transferring  the  cause 
to  the  docket  of  the  other  justice.     [51  v.  179,  §  61.]  8.*C7«. 


CHAPTER  4. 

ADJOURNMENTS. 


Sectiow  I  Section 

6534.  By  justice,  forty-^tffht    hours    to    eight  |  65:i5.  On  motion  of  party,  thirty  days, 
days.  I  6536.  When  for  ninety  days. 

Sec.  6534.     Upwn  the  return  day,  if  a  jury  be  required,  or  if  the  By  justice, 
justice  be  actually  engaged  in  other  official  business,  he  may  adjourn 
the  trial  without  the  consent  of  either  party,  as  follows : 

1.  Where  a  party  is  in  attendance,  who  is  not  a  resident  of  the  when  for  fotty- 
county,  or  where  the  defendant  is  in  attendance  under  arrest,  the  adjourn-  ''s*"  ho"": 
ment  not  to  exceed  forty-eight  hours;  and  the  defendant,  if  under  arrest, 

to  continue  in  custody. 

2.  In  other  cases,  not  to  exceed  eight  days,  unless  by  consent  of  o^  eight  days, 
parties ;  if  the  trial  be  not  adjourned,  it  must  take  place  immediately 

upon  the  return  of  the  summons.     [51  v.  179,  §  62.]  s.  *c.  J88. 

Sec.  6535.     The  trial  may  be  adjourned  upon  the  application  of  on  motion  of 
either  party,  without  the  consent  of  the  other,  for  a  period  not  exceed-  Jj""/- "''"'' 
ing  thirty  days,  as  follows :     The  parly  asking  the  adjournment  must, 
if  required  by  his  adversary,  prove  by  his  own  oath,  or  otherwise,  that  How  cause  thero- 
he  can  not,  for  want  of  material  testimony,  which  he  expects  to  procure,  "^"^  *''<'*''■ 
.safely  proceed  to  trial.     [51  v.  179,^63.]  s..to.  ;82. 

Sec.  6536.     An  adjournment  may  be  had  either  at  the  return  day,  Aiijournmei.t  for 
or  any  subsequent  time  to  which  the  cause  may  stand  adjourned,  on  the  "'"">'     **■ 
application  of  either  party,  for  a  period  longer  than  thirty  days,  but  not 
to  exceed  ninety  days  from  the  time  of  the  return  of  the  summons, 
upon  compliance  with  the  provisions  of  the  preceding  section,  and 
upon  proof,  by  the  oath  of  the  party  or  otherwise,  to  the  satisfaction  of 
the  justice,  that  such  party  can  not  be  ready  for  trial  before  the  time  to 
which  he  desires  an  adjournment  for  the  want  of  material  evidence, 
describing  it,  that  the  delay  has  not  been  made  necessary  by  any  act 
or  negligence  on  his  part  since  the  action  was  commenced,  and  that  he  *•  *  c.  78«.        ■, 
expects  to  procure  the  evidence  at  the  time  stated  by  him.     [51  v.  179, 
§64.] 

{  KS4.  Jurisdiction  may  be  lost  by  the  adjournment  of  the  cause,  without  the  consent  of  lh« 
{Kirties,  for  a  longer  time  than  the  statute  authorizes;  such  unauthorized  adjournment,  or  other 
neglect  of  duty^  which  prevents  a  hearing  and  determination  uf  the  suit  within  the  proper  time, 
works  a  discontinuance.     Dunlap  v.  Robtnstn,  VI  O.  S.  530,  per  Scott,  J. 
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%  6537-654 


CHAPTER  5. 

EVIDENCE. 


Section 

6537.  In  what  case  justice  may  issue  subpoenas. 

6538.  How  subpoena  served. 

6539.  None  but  officers  entitled  to  fees  for  serv- 

ing. 

6540.  Costs  of  witness,  by  -whom  to  be  paid  if 

witness  not  used. 


Section 

6541.  When  warrant  for  arrest  of  witnesstc 

issued. 

6542.  Punishment  of  witness  for  contempt,  i 

6543.  And  liability  to  party. 

6544.  Depositions,    in    what    cases   taken 

used. 


In  what  case  jus- 
tice may  issue  sub- 
poenas. 


Sec.  6537.  Any  justice  may  issue  subpoenas  to  compel  the  attei 
ance  of  witnesses  to  give  evidence  on  any  trial  pending  before  hims< 
or  for  the  purpose  of  taking  depositions,  or  to  perpetuate  testimoi 


8.AC.7M,  [51  V.  179,  §65.] 


How  supania 
Mrved. 


8. «  c.  ;hs. 

None  but  officer 
entitled  to  fees  for 
serving, 

&  AC.  788. 

Costs  of  witness, 
by  whom  to  be 
paid  if  witne&s  not 
used. 

8.  A  C.  JSS. 

When  warrant  for 
arrest  of  witness 
to  be  issued.  . 


8.  A  (-.  788. 


Punishment  of 
witness  for  con- 
tempt, etc.: 


8.A€.  78S. 


And  liability  to 
party. 

a«C.78S. 


Depositions:  in 
what  cases  taken 
and  used. 
K.  «  €.  78.1. 


Sec.  6538.  A  subpoena  may  be  served  by  a  constable  or  any  01 
person,  and  shall  be  served  by  reading  the  same  or  stating  the  conte 
thereof  to  the  witness,  or  by  leaving  a  copy  thereof  at  his  usual  pi 
of  residence.     [51  v.  179,  §  66.] 

Sec.  6539.  When  not  served  by  a  constable,  or  some  person 
puted  for  that  person  by  a  justice,  no  fee  shall  be  charged  in  the  suit 
serving  it.     [51  v.  179,  §  67.] 

Sec.  6540.     If  any  witness,  having  been   subpc^naed,  attend 
be  not  examined  by  either  party,  the  costs  of  such  witness  shall  be  ] 
by  the  party  ordering  the  subpoena,  unless  the  adverse  party,  by  < 
fessing  the  matter  or  otherwise,  render  unnecessary  the  examinatioi 
such  witness.     [51  v.  179,  §  68.1 

Sec.  6541.  Whenever  it  shall  appear  to  the  satisfaction  of  a  jusi 
by  proof  made  before  him,  that  any  person  has  been  duly  served 
a  subpoena  to  appeifr  and  give  testimony  before  him  in  any  matte 
which  he  has  authority  to  require  such  witness  to  appear  and  tes 
that  his  testimony  is  material,  and  that  he  refuses  or  neglects  to  at 
as  such  witness  in  conformity  with  such  subpoena,  the  justice  shall  i 
a  warrant  to  arrest  the  delinquent  for  the  purpose  of  compelling 
attendance  and  punishing  his  disobedience.     [51  v.  179,  §  69.] 

Sec.  6542.  VVhen  a  person  arrested  is  brought  before  the  jus 
or  when  a  person  in  attendance  refuses  to  testify  as  a  witness,  an 
valid  excuse  be  shown',  the  justice  may  impose  a  fine  on  him  no 
ceeding  five  dollars;  an  entry  of  such  fine,  stating  the  reason  ther 
must  be  made  by  the  justice  in  his  docket,  and  thereupon  shall  hav 
effect  of  a  judgment  in  favor  of  the  state  of  Ohio  against  the  c 
quent,  and  be  enforced  against  his  person  or  property.  [51  v. 
§  70.] 

•  Sec  6543.     Every  person  subpoenaed  as  aforesaid,  and  negle 
to  appear  or  refusing  to  testify,  shall  also  be  liable  to  the  party  in  v 
behalf  he  shall  have  been  subpoenaed,  for  all  damages  which  such 
shall  sustain  by  rea.son  of  such  delinquency.     [51  v.  179,  §  71.] 

Sec  6544.     Depositions  may  be  taken   to  be  read  in  any 
pending  before  a  justice  of  the  peace,  in  like  manner  and  siibje 
the  same  restrictions  and  rules  of  law  as  in  cases  pending  in  the 
of  common  pleas.     [51  v.  179,  §  72.] 


I  6544.     See  section  5Z77. 
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CHAPTER  6, 

TRIAL,  AND    ITS    INCIDENTS. 


-  ARBITRATtONt. 

Skction 

6A6G.  Suit  may  he  referred  to  arbitrators^  and 
procceOingic  in  such  case. 

C567.  The  award,  and  judgment  and  execu- 
tion thereon. 

6.'U}8.  How,  and  for  what  such  judgment  may 
be  set  a>ide. 

65C9.  When  the  justice  may  set  aside  award. 

r»570.  Appeal  from  such  judgment.  \ 

C571.  if  common  pleas  Kiiisncd  on  appeal  that 
award  was  unduly  obtained,  cake  to  be 
heard. 

6572  OiherwiKc  judgment  to  be  entered  oa 
award. 

Trial  or  Right  ok  Proi^ktv    Levied  on 
OR  Attachro. 

6578.  Service    of  notice  of  time  and  place  ot 

trial. 
6574    The  trial,  judgment,  etc 
6675.  Judgment,   and   its    effect   on    right    ol 

propkcrty  levied  on  or  attached. 


SacrmN 

&44.  When  trial  to  be  if  jury  not  demanded. 

6M6.  Appear-ince  and  trial  without  process. 

JlR\. 

IS47.  Jury  may  be  demanded. 

97VIS.  Adjournment  when  jur)*  demanded. 

6>49.  How  juries  made  up. 

(550.  Summons  for,  and  its  form. 

6551.  Service  of  «ame. 

IS52.  Liability  of  jurors  for  not  serving,  etc. 

&53.  Constable  sh.ill  attend  court:  talesmen. 

fl5M.  Jurors  to  attend  on  adjournment. 

tS35.  Objection  to  juror,  how  tried. 

6356.  Oath  of  jury. 

«57.  Their  duty. 

G66.  Verdict,  it«  entry  on  docket 

ttS9.  Proceedin2»  when  jury  can  not  agree. 

ion.  When  verdict  may  be  *-c\  ai>ide. 

Wl.  Proceedings  in  such  case. 

Ol  What  case<^  may  be   appealed:    default, 

judgment. 
€563-  Who  to  pay  costs  on  appeal  and  attor- 

o«y's  (ce  in  certain  cases. 
6561.  Fees  of  jnry,  and  how  paid. 
MS.  Btll  of  exceptions  on  trial  before  justice. 

Sec.  6545.     At  the  time  appointed  for  trial,  if  no  jury  shall  have  whentriaUobb, 
been  demanded  by  either  party,  the  justice  shall  proceed  to  try  the  jjji"^^^**'*^*" 
action,  shall  hear  the  proofs,  and  determine  the  cause  according  to  law  sw  App»du. 
and  the  right.     [51  v.  179,  §  73.]  h.*c.78S. 

Sec.  6546.     When  parties  agree  to  enter,  without  process,  before  a  Appearance  and 
justice,  any  action  of  which  such  justice  has  cognizance,  such  justice  ^^'^^  without  pro. 
shall  enter  the  same  on  his  docket,  and  proceed  to  trial,  judgment,  and  se*  Appendix. 
execution,  in  all  respect  in  the  same  manner  as  if  summons  had  been 
issued,  served,  and  returned.     [51  v.  179,  i^  74.]  s.  AC-78a. 

JURY. 

Sec.  6547.     In  all  civil  actions  after  the  appearance  of  the  de- jmyWiay  be  de- 
fendant, and  before  the  court  shall  proceed  to  inquire  into  the  merits  ^*"**8***^  ^ 
of  the  cause,  either  party  may  demand  a  jury  to  try  the  action,  which    "   ^  ^' 
shall  be  composed  of  six  good  and  lawful  men  having  the  qualifications  ^'"'  ^  ^'^^'' 
of  electors,  unless  the  parties  shall  ^gree  on  a  less  number.     [73  v.  14, 
§75-1 

Sec.  6548.     When  a  jury  is  demanded,  the  trial  of  a  cause  must  be  Adjournment 
adjourned  until  a  time  fixed  fori  the  return  of  the  jury;  if  neither  pariv  whenjuryde- 

.     •  ..  ,         •  .         ,  *        .  ,         1       •        .  I    manned. 

desire  an  adjournment,  the  time  must  be  determined  by  the  justice,  and 
must  be  on  the  same  day,  or  within  the  next  two  days;  the  jury  must 
be  immediately  selected  as  herein  provided.     [51  v.  179,  §  76.]  8.4  c.  jm. 

Sec.  6649.  The  justice  shall  write  in  a  panel  the  names  of  eighteen  How  juries  made 
persons,  citizens  of  the  township,  or  if  the  action  be  one  in  which  the  "p 
jurisdiction  is  not  limited  to  the  township,  then  citizens  of  the  county, 
from  which  the  defendant,  his  agent,  or  attorney,  shall  strike  one  name, 
the  plaintiff,  his  agent,  or  attorney,  one,  and  so  alternately,  until  each 
shall  have  stricken  six  names,  and  the  remaining  six  shall  constitute  the 
jury  to  try  such  case,  and  if  either  party  neglect  or  refuse  to  aid  in 
striking  the  jury  as  aforesaid,  the  justice  shall  strike  the  same  in  behalf 
of  such  party.     [73  v.  14,  §  77-] 


i  6347.    The  provUions  cf  this  section  authorizing  a  jury  of  six  are  constitutional.     W9rk  T. 
Suit.  2  0.  S.  »6.  -     '     '  ^  gj^  Appeadlx. 

^  la  an  action  of  forcible  detainer,  a  jury  maybe  demanded  upon  the  appearance  day,  although 
a  M  svbtequeat  to  she  return  day  of  the  summons.     Honkam  v.  Mills,  39  O.  S.  534. 
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§§6650-€£ 


Summon!!  for,  and 
its  forai. 


Sec.  6550.  The  justice  thereupon  shall  issue  a  summons  for 
jury,  in  which  the  following  form  shall  be  observed  in  substance 
near  as  practicable : 


The  State  op  Ohio, 


■  CoiNTV: 


To- 


.  cons  tab  tf  p/  ' 


You  arc  hereby  commanded  to  summon 
said  township,  on  the day  of 


•  townskif  ; 

-  to  appear  before  me  at- 


,  A.  D  . 


S.  *  C.  784. 


o'clock  in  the  - 
noon,  to  serve  ait  a  juror  in  a  case  pending  before  me.  then  and  there  to  be  tried.  And 
they  shalt  in  nowise  omit. 

And  have  you  then  and  there  this  writ,  with  .your  doioss  thereon. 

Given  under  mv  hand  this day  of ,  A.  D. 


JusHatftktP 

[51  V.  179.  §  78-] 

Sec.  6551.     The  constable  shall  serve  such  summons  by  a  pers( 
service  thereof,  and  return  the  same,  indorsed  with  the  names  of 

fiersons  summoned,  at  the  time  appointed  for  the  trial  of  the  ca 
51  '••  179.  §  79-1 

Sec.  6552.    Jurors,  for  neglecting,  or   refusing   to  attend  « 
properly  summoned,  or  refusing  to  serve  when  in  attendance,  sha 
-liable  to  the  like  penalty,  and  be  proceeded  against  in  the  same  i 
ner  as  witnesses  who  fail  to  attend,  or  refuse  to  testify.     [51  v. 
§  80.] 

Sec.  6553.     The  constable  shall  be  in  attendance  on  the  con 
and  during  the  progress  of  the  trial ;  and  if,  from  challenge,  or  ( 
cause,  the  panel   shall  not  be  full,  he  may  fill  the  same  in  the 
manner  as  is  done  by  the  sheriff  in  the  court  of  common  pleas. 
V.  179,  §  81.1 

Sec.  6654.     When  a  jury  shall  be  in  attendance,  and  the  ' 
shall   be  continued,   the  jurors  must  attend  at  the  time  and 
appointed  for  trial  without  further  notice.     [51  v.  179,  §  82.] 

Sec.  6555.     If  either  party  object  to  the  competency  of  a 
jiiror:  how  tried;  tjje  Question  thcreoH   must  be  tried  in  a  summary  manner  by  tV 

what  may  dis.  ..       ^    .  .         ,,        .  .1  •.  t  '  .t 


Service  of  sum- 
mons. 

8.  A  C.  <84. 


Liability  of  jurors 
for  not  attending, 
etc. 

8.  A  C.  784. 


Constable  shall 
attend  court. 


8.  A  C.  7S4. 
Talesmen. 


Jurors  to  attend 
on  adjournment. 

8.*  C.78S. 

Objections  to 


qualify. 


Oath  of  jury. 
8.  A  C.  785. 

Their  duty 
J>ri}6190,780a 
8.  A  C.  786. 


Verdict:  its 
entry  on  docket. 

8.  A  C.  78l>. 

Proceedings  whe9 
jury  can  not 
agree. 


8.AC.78S. 


tice,  who  may  examine  the  jurors  or  other  witness  under  oath 
the  fact  of  a  juror  drawn,  as  specified  in  section  sixty-five  hundn 
forty-nine  of  the  revised  statutes  of  Ohio,  or  any  other  person,  1 
served  before  any  justice  of  the  peace  of  the  township  wherein 
sides,  as  a  regular  juror  or  talesman,  within  last  thirty  days  pi 
time  of  challenge,  shall  disqualify  him  from  serving  in  the  trial  o 
cause,  objection  being  made.     \February  16,  1883:  80  v.  22.] 

Sec.  6556.  The  justice  shall  administer  an  oath  to  the  jur 
and  truly  to  try  the  matter  in  difference  between  the  parties,  and 
verdict  to  give  according  to  the  evidence.     [51  v.  179,  §  84.] 

Sfx.  6557-  After  the  jury  shall  have  been  sworn,  they  si 
together,  and  hear  proofs  and  allegations  of  the  parties ;  and 
hearing  the  same,  shall  be  kept  together  in  some  convenient 
under  the  charge  of  a  constable,  until  they  have  agreed  upoi 
verdict,  or  shall  be  discharged  by  (he  justice.     [31  v.  179,  §  85.] 

Sec.  6558.  When  the  jury  shall  have  agreed  upon  their  ^ 
they  shall  deliver  it  to  the  justice  publicly,  who  shall  enter  it  u 
docket.     [51  V.  179,  §  86.] 

Sec.  6o59.  Whenever  the  justice  shall  be  satisfied  that  a  jur 
in  any  cause  before  him  can  not  agree  in  their  verdict,  after  havi 
suited  upon  it  a  reasonable;  time,  he  may  discharge  them,  and  c 
the  cause,  and  may,  if  required  by  either  party,  proceed  tc 
another  jury,  as  hereinbefore  provided ;  the  cause  shall  be  conti 
such  time  as  the  justice  thinks  reasonable,  unless  the  parties 
attorneys  agree  on  a  longer  or  shorter  time,  or  unless  they  mr 
that  the  justice  may  render  judgment  on  the  evidence  alread 
before  him.     [51  v.  179,  §  87.] 


If  the  justice  refuse  to  charge  a  correct  proposition  to  the  jury,  it  is  error  for  ' 
Kaufman  v.  BnnfTiton,  31  O.  S.  424,  4S1.    See  {  6190.  a 


\  6557. 
judgment  will  be  reversed 
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§§  6560-6565.  TRIAL,  AND  ITS  INCIDENTS.  Tit.  Ill,  Ck.  6. 

Sec.  6560.     It  shall  be  lawful  for  the  justice  before  whom  a  cause  when  verdict 
has  been  tried,  on  motion,  and  being  satisfied  that  the  verdict  was  ob-  '"•''>'  *"  "'  ^''''*=- 
tained  by  fraud,  partiality,  or  undue  means,  at  any  time  within  four  g„  App«»(iix. 
days  after  the  entering  of  judgment,  to  grant  a  new  trial,  and  he  shall 
set  a  time  for  the  new  trial,  of  which  the  opposite  party  shall  have  at  *•  *  *•  '**•'• 
least  three  days'  notice.     [51  v.  179,  §  88.] 

Sec.  6561.     The  opposite  party  shall  also  have  a  reasonable  notice  Proceedings  in 
of  such  motion  for  a  new  trial,  if  the  same  is  not  made  on  the  day  of  ""''  '^''"' 
the  former  trial,  and  in  the  presence  of  such  party ;  such  notices  to  be 
given  by  the  applying  party;  if  the  new  trial  shall  be  granted,  or  tho 
jury  be  unable  to  agree,  the  proceedings  shall  be,  in  all  respects,  as  "•  *  *'  '^* 
upon  the  return  of  the  summons.     [51  v.  179,  §  89.] 

Sec.  6562.     If  either  the  plaintiff  or  defendant,  in  his  bill  of  par-  what  case,  an 
ticulars,  claim  more  than  twenty  dollars,  the  case  may  be  appealed  »??"'»>>'« 
to  the  court  of  common  pleas ;  but  if  neither  party  demand  a  greater 
sum  than  twenty  dollars,  and  the  case  is  tried  by  a  jury,  there  shall  ^,  jj  gjgg^  ^n^ 
be  no  appeal ;  provided,  however,  that  if  either  party  shall  set  forth 
in  his  bill  of  particulars,  counter-claim,  or  set-off,  a  full  statement  of 
the  items  constituting  his  cause  of  action,  or  defense,  and  if  the  same 
shall  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attorney, 
the  party  appearing  having  complied   with  the  provisions  of  this  sec- 
tion shall  be  entitled  to  a  judgment,  without  further  proof,  in  all  cases  Default  judg- 
where  the  opposing  party  fails  to  appear  and  set  up  his  defense  to  ">=""• 
such  cause  of  action,  counter-claim,  or  set-off  in  accordance  with  the 
provisions  of  this  section.     \^February  22,  1888:  85  v.  31.] 

Sec.  6563.     If,  on  appeal  by  the  plaintiff  from  a  judgment  in  his  whotopayco«tt 
favor,  he  shall  not  recover  a  larger  sum  than  twenty  dollars,  exclusive  of  »ppe»i^ 
of  interest  since  the  rendition  of  the  judgment  before  the  justice,  he  ^^ ,  ^^^ 
shall  be  adjudged  to  pay  all  costs  in    the  court  of  common  pleas  (in- 
cluding a  fee  of  five  dollars  for  the    defendant's  attorney),  and  if  the  Attorney  fee. 
defendant  shall  demand  a  setl-off  or  counter-claim,  or  both,  greater 
than  twenty  dollars,  and  he  appeal  from  a  judgment  rendered  in  his 
favor,  and  do  not  recover  twenty  dollars,  he  shall  in  like  manner  pay 
all  costs  in  the  appellate  court,  including  a  like  fee  to  the  plaintiffs 
attorney.     [73  v.  14,  §  91.] 

Sec.  6564.  Upon  the  verdict  being  delivered  to  the  justice,  and  tury  fees,  and 
before  judgment  rendered  thereon,  each  juror  shall  be  entitled  to  re-  ''*"* 
ceive  fifty  cents  per  day,  for  each  day's  service  as  such  juror,  at  the 
hands  of  the  successful  party,  which  shall  be  taxed  in  the  costs  against 
his  adversary;  when  the  jury  shall  not  be  able  to  agree  upon  a  ver- 
dict, the  same  compensation  shall  be  paid  them  by  the  party  calling 
the  jury,  and  the  same  shall  be  taxed  in  the  cost  bill  against  the  losing 
party.     \April  27,  1886  :  83  v.  94.] 

Sec.  6565.     In  all  cases  betbrc  ;i  justice  of  the  peace,  whether  Hin  „f  exception 
tried  by  a  jury  or  by  the  justice,  either  party  shall  have  the  right  to  ex-  <?"  T'"'  '«fof« 

^  6564.  This  section  docs  not  ni.ike  the  p.iyment  of  the  jury  fee  a  condition  precedent  to  the 
rendition  of  the  judKment ;  if  it  be  not  paid,  the  justice  may  make  an  order  that  tlie  succe^.Nful 
party  pay  it,  ancf  enforce  such  order  by  attachment ;  but  he  can  not  omit  to  give  judgment 
because  it  was  not  paid.     Robinson  v.  Kious,  4  O.  S.  5y3. 

i  CifiS.  Bills  of  exception  are  required  to  be  entered  at  length  on  the  docket  of  the  justice  (g 
•TOA;,  and  until  so  entered  they  constitute  no  grounds  on  whic-h  to  found  a  petition  in  error.  //«*• 
ton  V    Huston,  29  O.  S.  fiOO. 

A  bill  of  exceptions  may  be  taken  to  bring  upon  the  record  the  fact  that  no  evidence  was 
offered  on  a  point  which  it  was  necessary  to  establish  to  obtain  the  judgment.  Kau/tuan  v. 
Bnurhton,  M  ().  S.  4i!4. 

A  bill  of  exceptions,  taken  on  a  trial  before  a  justice  of  the  peace,  which  containsthc  testi* 
mony  offered  on  the  trial,  but  does  not  show  .my  question  of  law  decided  by  the  justice,  is 
unauthorized,  and  can  not  be  considered  by  a  reviewing  court,  Ltonaniv.  Cincinnati, I^O, 
S.  447.  ^ 
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TRIAL,  AND  ITS  INCIDENTS. 


§§6566-6572. 


S«e  Sup. 


8m  Appendix. 


SMltm. 


cept  to  the  opinion  of  the  justice  upon  any  question  of  law  arising 
during  the  trial  of  the  cause ;  and  when  either  party  shall  allege  such 
exception,  it  shall  be  the  duty  of  the  justice  to  sign  a  bill  containing 
such  exceptions,  if  truly  alleged,  with  the  point  decided,  so  that  the 
same  may  be  made  a  part  of  the  record  in  the  cause;  and  whenever 
either  party  during  the  trial  shall  require  time  to  prepare  his  bill  of  ex- 
ceptions, the  justice  shall  appoint  time  when  the  same  shall  be  settled 
and  signed,  not  more  than  five  days  from  the  day  of  trial.  \Manh  29, 
1883:  80  V.  8i.] 


ARBITRATIONS. 


SiMU  may  be  re- 
ferred 10  arbitra- 
tors, and  proceed- 
ang»in  such  case. 


8.  A  C.  78«. 


The  award  and 
judgment,  and 
execution  there- 


8.  *  r.  <8C 


How  and  for  what 
such  judgment 
may  be  set  aside. 


S.  A  C.  :8». 


When  the  justice 
may  set  aside 
award. 


K.  <  c. ;««. 


Appeal  from  such 
juclgment. 


K.  A  C.  786. 


If  common  pleas 
satisfied,  on  ap- 
peal, that  award 
was  unduly  ob- 
tained, case  to  b« 
heard. 

S.  4  C.  787. 


Otherwise  judg- 
ment to  be  en- 
tered on  award. 

8.  A  C.  787. 


Sec.  6566.  At  any  time  before  trial  and  judgment  rendered,  the 
plaintiff  and  defendant  consenting  thereto,  may  have  the  cause  sub- 
mitted to  the  arbitrament  of  three  disinterested  men,  who  shall  be 
chosen  by  the  parties;  and  if  the  arbitrators  be  present,  they  shall  hear 
and  determine  the  cause  on  oath,  to  be  administered  by  the  justice ;  but 
if  the  persons  chosen  as  arbitrators  be  not  present,  the  justice  shall 
issue  a  summons  for  them  to  attend  at  the  time  and  place  appointed  for 
the  trial,  which  shall  be  served  by  any  constable,  or  the  parties,  as  they 
may  agree ;  the  fees  of  arbitrators  shall  be  the  same  as  that  paid  to 
jurors.     [51  v.  179,  §94.] 

Sec.  6567.  When  the  arbitrators  shall  convene  and  be  qualified, 
they  shall  proceed  to  hear  and  determine  the  cause,  and  make  out  their 
award  in  writing,  which  shall  be  valid  when  signed  by  any  two  of  them, 
and  return  the  same  to  the  justice ;  who  shall  thereupon  enter  such 
award  on  his  docket,  and  thereon  render  judgment  and  issue  execu- 
tion, as  in  other  cases.     [51  v.  179,  §  95.] 

Sec.  6568.  Every  judgment  rendered  on  such  award  shall  con- 
clude the  rights  of  the  parties  thereto,  unless  it  shall  be  made  to  appear 
to  the  justice  of  the  peace  who  rendered  such  judgment,  and  within 
ten  days  from  the  rendition  of  the  same,  or  to  the  court  of  common 
pleas,  on  appeal,  that  such  award  was  obtained  by  fraud,  corruption,  or 
other  undue  means.     [51  v.  179,  §  96.] 

Sec.  6569.  Whenever  satisfactory  proof  shall  be  adduced  before 
such  jiKtice,  within  the  period  aforesaid,  that  such  award  was  obtained 
by  fraud,  corruption,  or  other  undue  means,  it  shall  be  competent  for 
such  justice  to  set  aside  such  award  and  his  judgment  thereon  rendered, 
and  thereupon  proceed  to  such  final  trial  and  judgment,  as  if  such 
award  had  never  been  made.     [51  v.  179,  §  97.] ' 

Sec.  6570.  But  no  appeal  shall  be  allowed  to  the  court  of  com- 
mon pleas,  from  a  judgment  of  a  justice  of  the  peace  rendered  on  an 
award,  unless  the  party  praying  such  appeal  shall  file  with  such  justice 
an  affidavit,  therein  stating  that  he  or  she  does  verily  believe  that  such 
award  was  obtained  by  fraud,  corruption,  or  other  undue  means.     [5 1  v. 

179.  §  98.]  . 

Sec.  6571.  And  if,  on  appeal  from  the  judgment  of  a  justice 
rendered  on  any  such  award,  the  court  of  common  pleas  shall  be  satis- 
fied that  the  award  was  obtained  by  fraud,  corruption,  or  other  undue 
means,  such  court  shall  set  aside  the  award,  and  proceed  to  hear  and 
determine  the  cause  on  the  merits,  as  in  other  cases  of  appeal.     [5 1  v, 

J 79.  ^99-] 

Sec.  6572.  But  if  the  said  court  shall  be  of  opinion  that  the  award 
was  not  obtained  by  fraud,  corruption,  or  other  undue  means,  they 
shall  render  judgment  thereon,  and  for  the  costs  of  suit,  and  award 
execution  as  in  other  cases.     [51  v.  179,  §  100.] 
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§§  6573-6576.  JUDGMENTS.  TU.  Ill,  Ch.  7. 

' I _^ . 

TRIAL   OF   THE   RIGHT   OF   PROPERTY   LEVIED   ON  OR   ATTACHED. 

Sec.  0573.  When  a  constable  shall  levy  on  or  attach  property 
claimed  by  any  person  or  persons  other  than  the  party  against  whom  of  irmea°n<rpSS:« 
the  execution  or  attachment  issued,  the  claimant  or  claimants  shall  of 'rial- 
give  three  days'  notice  in  writing,  to  the  plaintiff  or  his  agent,  or  if  not 
found  within  the  county,  then  such  notice  shall  be  served  by  leaving  a 
copy  thereof  at  his  usual  place  of  abode  in  such  county,  of  the  time 
and  place  of  the  trial  of  the  right  to  such  property,  which  trial  shall  be 
had  before  some  justice  of  the  county,  at  least  one  day  prior  to  the 
time  appointed  for  the  sale  of  such  property.     [66  v.  42,  §  loi.] 

Sec  6574.  If  on  the  trial,  the  justice  shall  be  satisfied  from  the  The  trial,  etc. 
proof  that  the  property,  or  any  part  thereof,  belongs  to  the  claimant  or 
claimants,  such  justice  shall  render  judgment  against  the  party  in  whose 
favor  such  execution  or  attachment  issued  for  the  costs,  and  issue  excr 
cution  therefor,  and  shall,  moreover,  give  a  written  order  to  the  con- 
stable who  levied  on,  or  who  may  be  charged  with  the  duty  of  selling 
such  property,  directing  him  to  restore  the  same,  or  so  much  thereof 
as  may  have  been  found  to  belong  to  such  claimant  or  claimants.  [5 1  v.  *•**'•  ^*^ 
179,  §  102.1 

Sec.  6675.     If  the  claimant  or  claimants  fail  to  establish  his  or  judgmentandiu 
their  right  to  such  property,  and  to  every  part  thereof,  the  justice  shall  propir°tyi'!?!'ed°oo 
render  judgment  against  such  claimant  or  claimants,  for  the  costs  that  "^  »"»ciie<i. 
have  accrued  on  account  of  such  trial,  and  issue  execution  therefor; 
and  in  no  case  shall  the  constable  be  liable  to  the  claimant  or  claimants  „  ^^ -j. 
for  the  property  so  taken.     [63  v.  42,  §  103.] 


CHAPTER  7. 

JUDGMENTS. 


SzcTTon 

STfi.  Nonsuit. 

iSrt.  Proceedings  on  default  of  appearance : 

proofs,  etc. 
6578.  Setting     aside    judgment     rendered     in 

absence  of  defendant. 
CS79.  When  jodgment  must  be  entered. 


Section 

<t580.  Proceedings  when  sum  due  exceeds  juifs. 
diction. 

6581.  When  judgment  may  be  allowed  on  offer, 

and  effect  as  to  costs. 

6582.  Statement  in  judgment  that  defendant  is 

subject  to  arrest  on  it. 


Sec.  6576.     Judgment,  that  the  action  be  dismissed  without  preju-  Nonsuit. 
dice  to  a  new  action,  may  be  entered  with  costs,  in  the  following  cases: 

2  6573.  The  provisions  of  the  statute  for  trials  of  the  ri^ht  to  property  levied  on  by  a  sheriff, 
have  no  application  to  trials  of  the  right  to  property  levied  on  by  a  constable.  Armstrong  v. 
Harvry.  U  O.  S.  527. 

When  chattels  have  been  levied  on  by  a  sheriffj  a  trial  of  the  right  of  property  can  only  be 
had  at  the  instance  of  the  claimant,  and  can  not  be  instituted  at  the  sole  instance  of  the  sheriff, 
and  against  the  will  of  the  claimant.    Jones  v.  CVirr.  Id  O.  S.  420. 

A  sale  by  a  constable  of  property  seued  on  execution,  pending  a  trial  itnder  this  section  of 
the  right  thereto,  before  a  justice  of  the  peace,  will  not  oust  the  jurisdiction  acquired  by  such 
jttadce.  but  he  may  proceed  to  a  final  hearing  as  if  such  sale  had  not  been  made,  ff  Hyn«*r  v. 
S^rgnt.  II  O.  S.  602. 

Where  such  trial  was  set  for  the  day  preceding  that  fixed  for  the  sale,  and  the  justice,  for 
causes  satisfactory  to  himself,  continued  the  hearing  until  the  succeeding  day,  the  cause  may 
ttdl  proceed,  thoujrh  not  terminated  until  after  the  sale      lb. 

The  proceeding  before  the  justice  is  a  .summary  one,  and  not  triable  by  a  jury ;  but  the  party 
at  whose  instance  such  jury  was  impaneled  can  not  complain  that  it'was  submitted  to  them.    lb. 

The  justice  in  such  proceedings  has  no  authority  to  render  a  judgment  in  favor  of  the  claim- 
aat  /or  the  property  :  but  as  such  judgment  could  do  no  possible  injury  to  the  plaintiff  in  execu- 
tion, or  the  constable,  such  a  judgment  can  not  be  reversed  on  error.     lb. 

\  6574.  The  finding  and  judgment  of  a  justice  in  favor  of  the  claimant,  and  his  order  for  the 
restoration  of  the  properly,  made  in  a  trial  under  this  section  of  the  ri^ht  of  property  levied  in 
execution  upon  a  judgment  of  another  justice,  is  not  co.iclusive  of  the  right  of  property  in  the 
claimani.  in  a  subsequent  action  brought  by  the  claimant  against  the  plaintiff  in  execution,  and 
tkc  constable,who,  in  disregard  of  such  order,  had  sold  the  property  on  execution.  Armstrong 
tUrvey,  11  O.  S.  327. 
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1.  When  the  plaintiff  voluntarily  dismisses  the  action  before  it  is 
finally  submitted. 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  summons,  or 
8.AC.787.          upon  adjournment,  or  within  one  hour  thereafter. 

3.  When  it  is  objected  at  the  trial  and  appears  by  the  evidence  that 
the  action  is  brought  in  the  wrong  township.     [51  v.  179,  §  104.] 

I  Proceedings  on         Sec.  6577.     If  either  party  fail  to  appear  at  the  return  day  of  the 

Mwl  pr''<Iofs^«"'  summons,  or  fail  to  attend  at  the  time  to  which  a  trial  has  been  ad- 
journed, or  fail  to  make  the  necessary  bill  of  particulars,  or  fail  in  the 
proofs,  the  cause  may  proceed  at  the  request  of  the  adverse  party,  and 
'-—  '  in  all  cases  where  a  set-off  or  rounterclaim  has  been  filed  before  the 

,  dismissal  of  the  cause  by  the  plaintiff,  the  defendant  shall  have  the  right 
of  proceeding  to  the  trial  of  his  claim,  although  the  plaintiff  may  have 
dismissed  his  action.  In  no  case  shall  it  be  necessary  to  prove  the  exe- 
cution of  any  bond,  promissory  note,  bill  of  exchange  or  contract,  or 
other  written  instrument,  or.any  indorsement  thereon,  upon  which  suit 
is  brought,  or  set-off  or  counterclaim  based,  unlc'is  the  party  sought  to 
be  charged  as  the  maker,  acceptor,  or  indorser  of  such  bond,  promis- 
sory note,  or  bill  of  exchange,  shall  make  and  file  with  the  justice  of 
the  peace  before  whom  the  suit  is  pending,  an  affidavit  that  such  instru- 
M.MC. 78T.  ment  of  writing  was  not  made,  given,  subscribed,  accepted,  or  indorsed 

by  hint.     [53  v.  21,  §  105.] 
'  Selling  aside  Sec.  6578.     When  judgment  shall  have  been  rendered  against  a 

ic?eTin"i'he*"       defendant  in  his  absence,  the  same  may  be  set  aside  by  the  justice  upon 
absence  or  de-       the  followiug  conditions: 

fendant.  j      That  his  motiou  be  made  within  ten  days  after  such  judgment 

was  entered,  which  motion  shall  be  in  writing,  and  sworn  to  by  the 

defendant,  his  agent,  or  attorney,  setting  forth  a  good  and  sufficient  rea- 

di         son  for  the  absence  of  the  defendant. 

ppca  X.  2     That  he  pay  or  confess  judgment  for  the  costs  awarded  against 

him. 

3.  That  he  notify  in  writing  the  opposite  party,  his  agent,  or  attorney, 
or  cause  it  to  be  done,  of  the  opening  of  such  judgment,  and  of  the  time 
and  place  of  trial,  at  least  five  days  before  the  time,  if  the  party  reside 
in  the  county;  and  if  he  be  not  a  resident  of  the  county,  by  leaving  a 
written  notice  thereof  at  the  office  of  the  justice  ten  days  before  the 
;_  s.  *c.  788.         tfiai^  provided  that  the  judgment  shall  not  be  set  aside  more  than  once 

on  account  of  the  absence  of  the  defendant.     [54  v.  107,  S  106.] 

Whenjudgmeni        Seo.  6579.     Upon  a  verdict  the  justice  must  immediately  render 

must  be  entered,    judgment  accordingly.     When  the   trial   is  by  the  justice,  judgment 

must  be  entered  immediately  after  the  close  of  the  trial,  if  the  defend- 

'  ant  has  been  arrested  or  his  property  attached ;  in  other  cases,  it  must 

be  entered  either  at  the  close  of  the  trial,  or  if  the  justice  then  desire 
***''*8*>  further  time  to  consider,  on  or  by  the  fourth  day  thereafter,  both  days 

;;  inclusive.     [51  v.  179,  J5  107.] 

Proceedings  when      Sec.  6580.     When  the  amount  due  to  either  party  exceeds  the  sum 
(■  'jurijd^ctfo""'''    ^'^^  which  the  justice  is  authorized  to  enter  judgment,  such  party  may 

'  ^  remit  the  excess,  and  judgment  may  be  entered  for  the  residue.     A 

'-,■■  if  6579.     When  a  justice  of  the  penrc  fails  to  render  judcment,  or  take  any  other  action,  for  the 

period  of  ten  months,  upoif  the  verdict,  such  ncKtci.t  of  dutyiiy  the  justice  works  a  divcotiiinn- 

lt[  ■  ance  of  the  action,  and  such  verdict,  without  judgment,  will  not  constitute  a  bar  to  a  subsequent 

Buit  on  the  s.tmc  cause  of  action.     Dmnlap  v.  Kutiiuoit,  VI  O.  S.  .5.'W. 

^   '  Sm  ApMBdix,  The  provisions  of  this  section  may  not  make  a  judgment  rendered  on  a  subsequent  day 

1^^  *         absolutely  void,  but  makes  it  irregular;  and  for  such  irregularity,  when  not  waived,  it  it  revcrv 

L  llble.     Robinson  v.  Kious,  4  O.  S.  .VJ3. 

l-.f  The  entering  of  judgment  in  the  proper  form  on  the  docket,  and  issuing  execution  thereon,  tire 

S*  ministerial  duties  of  the  justice,  for  the  non-performance  of  which  an  action  will  lie  on   l.is 

f  ^.  oAicia:  bond.     FaitxhiU  v.  Keith,  29  O.  S.  136 


'><: 


i  65S0.     This  section  refers  only  to  such    liquid.ilcd  demands  as  are  fhe  priipcr  subject  of  set 
■>■,  and  does  not  authorize  the   subdivision  of  a  claim   for   unliquidated  daniagcs  arising  from  a 
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defendant  need  not  remit  such  excess,  and  may  withhold  setting  the  Skr  ;  sas. 
same  off,  and  a  recovery  for  the  amount  set  off  ahd  allowed,  or  any  part 
thereof,  shall  not  be  a  bar  to  his  subsequent  action  for  the  amount  with-  ***  *  *'•  '**• 
held.     [51  V.  179,  §  108.] 

Sec.  6581.     If  the  defendant,  any  time  before  trial,  offer  in  writing  when  judgment 
to  allow  judgment  to  be  taken  against  him  fora  specified  sura,  the  plain-  may  be  allowed  »■ 
tiff  may  immediately  have  judgment  therefor  with  the  costs  then  accrued ;  "o  co$w,  etc*    " 
but  if  he  do  not  accept  such  offer  before  the  trial  and  fail  to  recover,  in  ^ee  46  o.  s.  590. 
the  action,  a  sum   greater  than  the  offer,  he  can   not  recover  costs  -^^  §*'*!• 
accrued  after  the  offer,  but  costs  must  be  adjudged  against  him;  but  «  ,0416 
the  offer  and  failure  to  accept  it,  can  not  be  given  in  evidence  to  affect 
ihe  recovery -otherwise  than  as  to  costs  as  above  provided.     [62  v.  17, 

§'09-]  .   .^ 

Sec.  6582.     When  judgment    is  rendered  in  a  case  where  the  '^•"'='"5"' ","  i""?' 

,    -       ,  ■*'*-'7.'*-«  /       o  ,  ^  ment  that  dcfena' 

defendant  is  subject  to  arrest  and  imprisonment,  it  must  be  so  stated  in  .>nt  subject  to 
the  judgment,  and  entered  in  the  docket.     [51  v.  179,  §  iio.J  S^Taitw^ 
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Sec.  6583.     In  all  cases  not  otherwise  specially  provided  for  by  Appeal  allowed, 

,  •    ~^^^'^'  i/^i'j  !<•  %  except  as  other- 

law,  either  party  may  appeal  from  the  final  judgment  of  any  justice  of  --ise  provided. 

smgle  transaction,  and  which  may  be  the  proper  subject  of  counterclaim,  but  not  of  set-off. 

.'jin.<i./.-r  ,i//i'    10.  v.  <.ng:itf,\!.  O.'A.-'iU.  ,   •       j-        i.v 

Where,  in  an  .iclion  to  recover  .>  balance  due  on  a  promissory  note,  the  sum  flamied  is  within 
the  jurisdiction  of  the  justice,  and  the  amount  due  exceeds  it.  the  cvccss  will  be  deemed  tc 
have  been  remitted  under  this  section.     Butcher  y.  Smilh.lSO.S.elA.  nrv-,. 

The  last  clause  in  this  section  does  not  relate  to  a  cbim  for  unliquidated  damages,  wnere 
tocb  is  the  nature  of  the  claim  the  whole  excess  must  be  remitted,  or  the  justice  is  without 
jnrisdicuon  to  act  upon  the  claim.     IVooltver  v.  Stewart,  30  O.  S.  146. 

I  6581  Where  the  defendant  offered  to  confess  judgment  for  a  specific  amount,  which  was 
rqecled  by  the  plaintiff,  and  on  appeal  to  the  court  of  common  pleas  i  he  plaintiff  recovers  less 
1^  was  offered,  judgment  should  be  rendered  against  him  for  ilcfenclani  s  costs  accruing  alter 
SUCH  offer  Cturtrtght  v.  Staggtrt,  15  O.  S.  511.  In  such  case  the  plaintiff  is  n»l  cui.jleu  to  _ 
judgment  for  the  amount  so  offered  by  defendant ;  nor  is  the  amount  of  recovery  to  be  affected 
by  such  offer.     It.    And  see  notes  to  section  5141. 

Where  the  offer  of  the  defendant,  before  trial,  to  confess  jtidgrnent  Ibr  sixty-three  doll.ys  and 
costs  to  that  time,  was  rejected,  and  the  jury  returned  a  verdict  for  the  plaintiff  for  four  dollars, 
whereupon  the  justice  rendered  judgment  for  the  plaintiff  for  sixty-seven  dollars,  being  the 
agcregate  amount  of  the  offer  to  confess  and  the  verdict :  Held,  that  the  court  of  common  pleas 
was  authoriied  to  reverse  the  judgment  in  teto  and  retain  the  case  for  tri.il,  and  was  not  bound 
to  modify  the  judgment  so  as  to  conform  it.  to  the  xerdict.     Faucrtt  v.  Meeker,  ;il  O.  S.  0:M. 

A  writing,  signed  by  defendant-'  by  their  agent,  and  by  the  agent  read,  in  the  presence  of  the 
panic*,  t.i  the  plaintiffs,  which  contained  an  offer  to  allow  the  plaintiffs  to  lake  a  judgment  in 
thecase  for  a. specified  sum  .igainst  the  defendants,  and  dehvcred  to  the  justice,  is  an  oBer  in 
writing  under  this  section.     Cnr/entcr  y.  Kent,  II  O.  S.  5.54.  , 

Where  a  defendant,  who  confcsso  judgment,  omits  to  set  up,  as  a  set-off  or  counterclaim,  a 
claim  he  has  asainst  the  plaintiff,  he  is  not  precluded,  by  such  omisson,  in  a  subsequent  suit  on 
such  claim,  from  recovering  costs  against  such  plaintiff.     JiiacM  v.  Chester,  12  O.  S.  621. 

e  6588.  A  judgment  of  dismissal  without  prejudice  is  not  a  fin.-il  judgment  from  which  an 
appeal  can  be  uleeD.    Ferrall  v.  Bluffton  Lodge,  31  O.  S.  4i!;i. 
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8m  IppcBdIz. 
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pv 

W^-* 

8.  A  R.  41». 

the  peace,  to  the  court  of  common  pleas  of  the  county  where  the  judg^ 
ment  was  rendered.     [73  v.  14,  §  iii.] 

Sec.  6584-  The  party  appealing  shall,  within  ten  days  from  the 
rendition  of  the  judgment,  enter  into  an  undertaking  to  the  adverse 
party  with  at  least  one  good  and  sufficient  surety  to  be  approved  of  by 
such  justice,  in  a  sum  not  less  than  fifty  dollars  in  any  case,  nor  less 
than  double  the  amount  of  the  judgment  and  costs,  conditioned: 

1 .  That  the  appellant  will  prosecute  his  appeal  to  effect,  and  without 
unnecessary  delay : 

2.  That  if  judgment  be  adjudged  against  him  on  the  appeal,  he  will 
satisfy  such  judgment  and  costs. 

Such  undertaking  need  not  be  signed  by  the  appellant.     [51  v.  179, 

§112.] 

Sec.  0585.  And  the  said  justice  .shall  make  out  a  certified  tran- 
script of  his  proceedings,  including  the  undertaking  taken  for  such 
appeal,  and  shall  on  demand,  deliver  the  samcto  the  appellant,  or  his 
agent,  who  shall  deliver  the  same  to  the  clerk  of  the  court  to  which 
such  appeal  may  be  taken,  on  or  before  the  thirtieth  day  from  th^  ren- 
dition of  the  judgment  appealed  from,  and  such  justice  shall  also 
deliver,  or  transmit  the  bill  or  bills  of  particulars,  the  deposition,  and 
all  other  original  papers,  if  any,  used  on  the  trial  before  him,  to  such 
clerk,  on  or  before  the  said  thirtieth  day  from  said  judgment ;  and  all 
further  proceedings  before  the  justice  of  the,  peace  in  that  case  shall 
cease  and  be  stayed  from  the  time  of  entering  into  such  undertaking. 
\(>l  V.  48,  §  113.] 

Sec.  6586.     The  clerk,   on  receiving  such  transcript,  and  other 


Sec  Appendix. 
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papers  as  aforesaid,  shall  file  the  same,  and  docket  the  appeal. 

179.  §   II4-] 

Sec.  6587.  The  plaintiff  in  the  court  below  shall  be  plaintiff  in 
the  court  of  common  pleas ;  and  the  parties  shall  proceed,  in  all 
respects,  in  the  same  manner  as  though  the  action  had  been  originally 
instituted  in  the  said  court.     [51  v.  179,  §  115.] 

Sec.  6588.  If  the  appellant  shall  fail  to  deliver  the  transcript  and 
other  papers,  if  any,  to  the  clerk,  and  have  his  appeal  docketed  as 
aforesaid,  on  or  before  the  thirtieth  day  from  the  rendition  of  the 
judgment  appealed  from,  the  appellee  may,  thereafter,  at  the  term  of 
said  court  next  after  the  expiration  of  said  thirty  days,  file  a  transcript 
of  the  proceedings  and  judgment  of  such  justice,  and  the  said  cause 
shall,  on  motion  of  the  appellee,  be  docketed ;  and  the  court  \i 
authorized  and  required,  on  his  application,  either  to  enter  a  judgment 
in  his  favor  similar  to  that  entered  by  the  justice  of  the  peace,  and  for 
all  costs  that  have  accrued  in  said  court,  and  award  execution  thereon ; 
or  such  court  may,  with  the  consent  of  said  appellee,  dismiss  the  appeal 
at  the  cost  of  the  appellant,  and  remand  the  cause  to  the  justice  of  the 
peace,  to  be  thereafter  proceeded  in  as  if  no  appeal  had  been  taken. 
[64  v.  IT,  J?  116.] 

3  MfW.  The  appellee  is  neces.iaril)r  the  "adverse  party  "  to  whom  an  undertaking  for  appeal 
is  payable,  and  he  need  not  be  specially  named  or  referred  to  in  the  body  of  the  undertaking 
when  it  is  entitled  in  the  case,  and  taken  and  approved  by  the  justice  before  whom  it  was  tried. 
Job  V.  Harlan,  13  O.  S.  4W, 

The  stipulation  "  th.-it  the  appellant  will  prosecute  his  appeal  to  effect  and  without  unnece^ 
sary  delay  "  is  made  an  independent  and  indispensable  condition  of  the  undertaking,  and  must 
be  substantially  complied  with  in  order  to  perfect  an  appeal,     lb,  .      .  ■ 

The  approval  by  a  jusiice  of  an' undertaking  on  his  docket  does  not  preclude  the  parties  pur- 
porting to  have  siRned  it  from  denying  its  execution.     Ford  ^.  Albright,  i\0.  %.'«!<. 

Where,  in  the  body  of  such  undertaking,  the  names  of  several  persons  appear  as  sureties  for 
the  appellant,  only  a  part  of  whom  subscribe  their  names  below  the  written  stipulations,  the 
undertaking  is  to  be  regarded,  prima  facie,  as  not  executed  by  those  whose  names  appear  only 
in  the  t>ody  of  the  instrument.     lb. 

i  «585  The  filing  of  the  original  undertaking  for  appeal  with  the  clerk,  by  the  appdlant, 
loulh  irregular,  is  a  substantial  compliance  with  ihe  provision  of  this  section  requiring  a  cer- 
t'i'fied  copy  of  such  undertakin,:  to  be  so  filed.    Job  y.Harlan^Vi  O.f.VfS,. 

If  the  thirtieih  day  falls  on  Sunday,  the  iranscupt  can  not  be  filed  on  the  next  succeeding 
day.  McLees  v.  Morrison,  S  O.  S.  lio;  but  gmart  whether  this  decision  is  not  abrogated  by 
section  49-'>l  in  its  present  form. 
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Sec.  6589.  If  the  plaintiff,  in  the  action  before  the  justice,  shall  And  on  failure  of 
appeal  from  any  judgment  rendered  against  such  plaintiff,  and  after  ?o?te  petmon"" 
having  filed  his  transcript  atKl  caused  such  an  appeal  to  be  docketed, 
according  to  the  provisions  of  this  chapter,  shall  fail  to  file  a  petition, 
or  otherwise  neglect  to  prosecute  the  same  to  final  judgment,  so  that 
such  plaintiflf  shall  become  nonsuit,  it  shall  be  the  duty  of  the  court  to 
render  judgment  against  such  appellant,  for  the  amount  of  the  judg- 
ment rendered  against  him  by  the  justice  of  the  peace,  tf^ether  with 
interest  accrued  thereon,  and  for  costs  of  suit,  and  to  award  execution 
therefor,  as  in  other  cases.     [51  v.  179,  §  117.]  &*c.790. 

Sec.  6590.     If  both  parties  fail  to  enter  such  appeal  within  the  PmcMdinE*  i>e- 
time  limited  as  aforesaid,  the  justice,  on   receiving  a  certificate  from  p"^^!;^'}!"!,'.' 
the  clerk  of  the  court,  stating  that  the  appeal  was  not  entered,  or  being  pcrfuci  appeal. 
entered,  was  dismissed  as  aforesaid,  shall  thereupon  issue  execution 
upon  the  judgment,  in  the  same  manner  as  if  such  appeal  had  never 
been  taken.     [51  v.  179,  §  118.]  8.ac.»o. 

Sec.  6591.     If  any  person  appealing  from  a  judgment  rendered  in  Effect  of  le^s  re- 
his  favor,  shall  not  recover  a  greater  sum  than  the  amount  for  which  "un^beio"*.'" 
judgment  was  rendered,  besides  costs  and  the  interest  accruing  thereon,  g^^  .  555,  ' 

every  such  appellant  shall  pay  the  costs  on  such  appeal.     [51  v.  179, 

§119.]  8.4C.790. 

Sec.  6592.     If  the  defendant  appeal  from  any  judgment  rendered  proceedings  by 
in  favor  of  the  plaintiff,  and  after  having  filed  his  transcript  and  caused  "^f^b  "„  puindff 
such  appeal  to  be  docketed,  the  plaintiff  shall  fail  to  file  a  petition,  or  f?iis  10  file  pcti- 
otherwise  fail  to  prosecute  the  same  to  final  judgment,  the  defendant  in  defendanVv/-'"'^ 
such  action  may  file  his  answer  setting  up  whatever  claim  or  demand  he  covers  judgment 
may  have  against  sudi  plaintiff,  and  prosecute  the  same  to  final  judg-  mem  against  liim. 
ment,  in  which  case,  if  the  defendant  shall  recover  judgment  against 
the  plaintiff,  all  costs  which  have  accrued  before  the  justice,  and  m  the 
appellate  court,  shall  be  adjudged  against  such  plaintiff,  or  he  may,  on 
motion  to  the  court,  suffer  judgment  to  be  entered  against  him  for  the 
amount  of  judgment  below,  in  which  case  all  costs  which  have  accrued 
before  the  justice  and  in  the  appellate  court,  shall  be  adjudged  against  *•*<'•  **• 
such  defendant.     [56  v.  41,  §  i.] 

Sec.  6593.     When  an  appeal  shall  be  dismissed,  or  when  judgment  Liability  of  -urety 
shall  be  entered  in  the  court  of  common  pleas  against  the  appellant,  ^'"  appeal 
the  surety  in  the  undertaking  shall  be  liable  to  the  appellee  for  the  whole 
amount  of  the  debt,  costs,  and  damages,  recovered  against  the  appel- 
lant.      [51  v.   179,  §  120,]  S.AC.700. 

Sec.  6594.     When  an  appeal,  taken  to  the  court  of  common  pleas,  cmse  of  quashing 
shall  there  be  quashed,  by  reason  of  irregularity  in  taking  or  con.sum-  n>ii~t  i.-- Mated  in 
mating  the  same,  the  cause  for  quashing  shall  be  stated  in  the  order  of  ■ 
the  court,  and  a  transcript  of  such  order  shall  be  lodged  with  such  jus- 
tice, who  shall  thereupon  proceed  to  issue  execution,  in  the  same  man-  ^  .  „  .«. 
ner  as  if  no  appeal  had  been  taken.     [51  v.  179,  §  121.]  **    ' 

Sec.  6595.     In  proceedings  on  appeal,  when  the  surety  in  the  un-  Amendment  or 
dertaking  shall  be  insufficient,  or  such  undertaking  may  be  insufficient,  ch.mgeofunder- 
in  form  or  amount,  it  shall  be  lawful  for  the  court,  on  motion,  to  order  '■''"'•'  "■■  •*??"• 
a  change  or  renewal  of  such  undertaking,  and  direct  that  the  same  be 
certified  to  the  justice  from  whose  judgment  the  appeal  was  taken,  or 
that  it  be  recorded  in  said  court.     [51  v.  179,  §  122.]  8.  AC. 700. 

Sec.  6596.     Appeals  in  the  following  cases  shall  not  be  allowed:      i„  what  cases ap- 
First — On  judgment  rendered  on  confession.  peaU  not  aiiow.d 

Second — In  jury  trials  where  neither  party  claims  in  his  bill  of  par- 
ticulars a  sum  exceeding  twenty  dollars. 

I  6596.    Where,  in  an  action  for  less  than  twenty  dollars,  after  the  plaintiff  had  introduced  hi« 
evidence,  on  the  motion  of  defendant  the  justice  discharges  the  jury,  and  renders  judgment,  oM  Appendix* 
tile  case  waa  not  tried  to  a  jury,  and  cither  Darty  may  appeal,  htthel  v.  Woodviortk.W  O.  S.  398. 
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Sri  i\  esei,  6683. 


Proceedings  if 
justice's  commis. 
«ian  expires  be- 
fore appeal  takeo. 


N.  A  C.  701. 


Rtile  day  for 
pleading  in  ap- 
pealed caMS. 

See  i  r,(nl7. 


Third — In  the  action  for  the  forcible  entry  and  detention,  or  forcible 
detention  of  real  property. 

Fourth — In  trials  of  the  right  of  property  under  the  statutes,  either 
levied  upon  by  execution  or  attached.     [73  v.  14,  §  123.] 

Sec.  6597.  When  the  term  of  office  of  a  justice  shall  expire 
between  the  date  of  the  judgment  and  the  time  limited  for  appeal,  such 
justice  may  take  the  undertaking  for  appeal,  at  any  time  before  he  has 
delivered  his  docket  to  his  successor,  and  give  the  appealing  party  a 
transcript.  After  the  delivery  of  the  docket,  the  undertaking  shall  be 
'  given  to  his  successor,  and  it  shall  be  his  duty  to  give  the  transcript, 
and  do  and  perform  all  things  required  of  his  predecessor.     [51  v.  179. 

§  1 24-] 

Sec.  6598. '  The  rule  day  for  filing  petition  in  the  court  of  common 
pleas  in  a  case  appealed  from  a  justice  of  the  peace  shall  be  the  third  Sat- 
urday after  the  expiration  of  the  time  limited  for  filing  the  transcript ; 
and  the  subsequent  pleadings  shall  be  filed  within  such  times  thereafter 
as  is  provided  for  the  filing  thereof  in  cases  commenced  in  that  court 
after  the  return  day  of  the  summons.     [75  v.  999,  §  16.] 


/ 


CHAPTER  9. 


FORCIBLE   ENTRY    AND   DETAINER. 


r 


Jurisdictioii  of 

justice. 


S.  A  0.  7»1* 
8.  ft  C.  746. 

Cases  in  which 
jurisdiction  may 
be  exercised. 


'  Sf  A  A  ppcDdix, 


See  AppbBdIx* 


1 


Section 

6o99.  Jurisdiction  of  justice  :  limitation. 
CttiOO.  Cases  in  which  the  jurisdiction  may  be 
exercised. 

lud^mcnt  not  a  bar  to  a  second  action. 

Notice,  and  when  and  how  served. 
(>603.  Complaint  to  be  first  filed,  and  to  be  re- 
corded. 
(tG04.  The  summons,  when  to  be  served. 
6605.  Proceedings,  if  defendant  fails  to  appear. 


GfiOI 
RB02. 


Section 

6606.  Continuance,     and     when    undertakinf 
therefor  tp  be  given. 

6607.  When  justice  to  iry  cause :  judgment. 
0608.  Trial  by  jury:  the  verdict. 

6609.  Its  entry,  and  judgment. 

6610.  Exceptions,  when  they  can  be  taken,  and 
proceedings  in  error. 

6611.  The  execution  :  its  form. 

6612.  How  writ  of  possession  executed,  unless 
proceedings  m  error  prosecuted. 

Sf.c.  6599.  Any  justice,  within  his  proper  county,  shall  have  power 
to  inquire,  in  the  manner  hereinafter  directed,  as  well  against  those  who 
make  unlawful  and  forcible  entry  into  lands  and  tenements,  and  detain 
the  same,  as  against  those  who  having  a  lawful  and  peaceable  entry  in- 
to lands  and  tenements  unlawfully  and  by  force  hold  the  same;  and  if 
it  be  found  upon  such  inquiry  that  an  unlawful  and  forcible  entry  has 
been  made,  and  that  the  lands  or  tenements  are  held  by  force,  or  that 
the  same,  after  a  lawful  entry,  are  held  unlawfully,  then  said  justice 
shall  cause  the  party  complaining  to  have  restitution  thereof,  but  such 
action  can  only  be  brought  within  two  years  after  the  cause  of  such 
action  shall  have  accrued.     [51  v.  179,  §  125;  51  v.  57,  §  11.] 

Sec.  6600.  Proceedings  under  this  chapter  may  be  held  in  all 
cases  against  tenants  holding  over  their  terms ;  in  sales  of  real  estate, 
on  executions,  orders,  or  other  judicial  process,  when  the  judgment 
debtor  was  in  possession  at  the  time  of  the  rendition  of  the  judgment 


i!  6599.  Where  a  tenant  forfeit.'!  his  right.s  to  the  demised  premises  under  section  4.161  of 
4364,  by  using  the  premises  for  the  unlawful  sal-  of  intoxicating  liquors,  and  refuses  to  surrender 
the  premises  to  the  lessor,  the  latter  may  recover  possession  in  an  aciion  of  forcible  detention. 
JKsilce  V.  Lowf,  if,  0.^.312.  ,  .  .  .  ^  ,.      .      ,.         , 

And  in  such  aciion  it  is  no  defense  to  show  thai  the  parties  were  /«  /an  aelicto  in  the  unlaw- 
ful use  of  the  premises.     lb.  ._,,,.  , 

Nor  is  it  necessary  that  a  forfeiture  should  have  been  first  declared  by  a  court  of  supenor 
jurisdiction.     McCarory  v.  Packttt,  27  O.  S.  669. 

The  defendant  in  such  case  can  not  prevent  an  avoidance  of  the  lease  by  showing  a  payment 
of  rent  in  advance  for  the  entire  term.     lb. 

\  6600.  Where  a  testator  died  seized  of  an  estate  in  fee,  and  before  his  devisee  entered.  A, 
who  had  no  right,  made  an  entry  and  got  possession  of  the  lands  devised,  and  continued  to  hold 
the  same  witlioul  right,  this  constituted  him  "  an  occupier  without  color  of  title."  within  «h« 
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or  decree,  by  virtue  of  which  such  sale  was  made ;  in  sales  by  execu- 
tors, administrators,  guardians,  and  on  partition,  where  any  of  the 
parties  to  the  petition  were  in  possession  at  the  commencement  of  the 
suit,  after  such  sales,  so  made  on  execution  or  otherwise,  shall  have 
been  examined  by  the  proper  court,  and  the  same  by  said  court 
adjudged  legal;  and  in  cases  where  the  defendant  is  a  settler,  or 
occupier  of  lands  or  tenements,  without  color  of  title,  and  to  which  the 
complainant  has  the  right  of  possession :  this  section  not  to  be  con- 
strued as  limiting  the  provisions  of  section  sixty-five  hundred  and  ninety- 
nine.     [51  V.  179,  §  126.]  steV*!^!*. 

Sec.  6601.     Judgments  either  before  the  justice,  or  in  the  court  of  i„dgmcni  not'a  ,1 

common  pleas,  under  this  chapter,  shall  not  be  a  bar  to  any  after  action  tar  to  a  second 

,  ,      «  •  »  r  o  1  action. 

brought  by  either  |)arty.     [51  v.  179, «»  127.]  t>.«€.;»8.  t 

Sec.  6602.     It  shall  be  the  duty  of  the  party  desiring  to  commence  Notice,  and  wh«n  '  \ 

an  action  under  this  chapter,  to  notify  the  adverse  party  to  leave  the  *"'*  '"'*'  "'*«'' 
premises,  for  the  possession  of  which  action  is  about  to  be  brought, 
which  notice  shall  be  served  at  least  three  days  before  commencing  the 

action,  by  leaving  a  written  copy  with  the  defendant,  or  at  his  usual  ^ 

place  of  abode,  if  he  can  not  be  found.     [51  v.  179,  5^  128.]  *  ; 

Sec.  6603.     The  summons  shall  not  issue  herein  until  the  plaintiff  compiaimtob* 
shall  have  filed  his  complaint  in  writing  with  the  justice,  which  shall  j^Jj jj'"*  "'* '*'  ' 

particularly  describe  the  premises  so  entered  upon  and  detained,  and  ■: 

shall  set  forth  either  an  unlawful  and  forcible  entry  and  detention,  or  an  g^  App«B4ta. 
unlawful  and  forcible  detention  after  a  peaceable  or  lawful  entry  of  the 
described  premises.     The  complaint  shall  be  copied  into  and  made  a 
part  of  the  record.     [51  v.  179,  §  129.]  8.*C.  JW. 

Sec.  6604.     The  summons  shall  be  issued  and  directed;  shall  state  The  summons: 
the  cause  of  complaint,  and  the  time  and  place  of  trial,  shall  be  served  i 

and  returned  as  in  other  cases;  such  service  shall  be  three  days  before  when  to  be 
the  day  of  trial  appointed  by  the  justice.     [51  v.  179,  §  130.]  s!*\;.79g.  .  ' 

Sec.  6605.     If  the  defendant  does  not  appear  in  accordance  with  Proceedings  if  de-  I 

the  requisitions  of  the  summons,  and  it  shall  have  been  properly  served,  Jl"^"'  '^"''' '"  | 

the  justice  shall  try  the  cause  as  though  he  was  present.     [51  v.  179, 

Sec.  6606.     No  continuance  shall  be  granted  for  a  longer  period  Continuance  aad 
than  eight  days,  unless  the  defendant,  applying  therefor,  shall  give  an  "he'',Vfo''r'""* 
undertaking  to  the  adverse  party,  with  good  and  sufficient  surety,  to  be  ■ 

approved  by  the  justice,  conditioned  for  the  payment  of  the  rent  that 
may  accrue,  if  judgment  be  rendered  against  the  defendant.  [5 1  v. 
179,  §132.1  8.AC.JM. 

Sec.  6607.     If  the  suit  be  not  continued,  place  of  trial  changed,  or  when  justice  to  , 

neither  party  demand  a  jury  upon  the  return  day  of  the  summons,  the  ">'  """• 
justice  shall  try  the  cause;  and  if,  after  heating  the  evidence,  he  shall 
conclude  that  the  complaint  is  not  true,  he  shall  enter  judgment  against  "''^"  K"!'- 
the  plaintiff  for  costs;  if  he  find  the  complaint  true,  he  shall  render  a 
general  judgment  against  the  defendant  and  in  favor  of  the  plaintiff  judgmeat. 
for  restitution  of  the-  premises  and  costs  of  suit ;  if  he  find  the  complaint 


meaning  of  the  section,  and  the  devisee  can  maintain  forcible  detainer  against  him  to  obtain 
possession.     Brown  v.  Burdick,  2i  O.  S.  260. 

}  6602.    The  notice  required  by  this  section  to  be  given,  may  be  served  as  well  before  as  after 
the  expiration  of  the  term.     LtuUfy^.  Hercketrcdtt  20  O.  S.  334. 

f6603.     A  complaint  "  that  the  said  A  has,  ever  since  the  first  day  of  January,  1870,  unlaw- 
ly  and  forcibly  detained,  and  still  doth  detain  from  the  undersigned  possession,  etc.,  '  of  the 
premises,  is  sufficient  to  give  the  justice  jurisdiction  of  the  case.     Brown  v.  Burdick^  25  O.  S. 

2  61107.    A  jury  may  be  demanded  on  the  appearance  day,  although  it  is  subsequent  to  the  re- 
tam  day  of  the  summons.    Bonham  v.  Miltt,  39  O.  S.  &M. 
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true  in  part,  he  shall  render  a  judgment  for  the  restitution  of  such  part 
only,  and  the  costs  shall  be  taxed  as  the  justice  shall  deem  just  and 
equitable.     [51  v-  i79.  §  i33-] 

Sec.  6608.  If  a  jury  be  demanded  by  either  party,  the  proceed- 
ings, until  tlie  impaneling  thereof,  shall  be  in  all  respects  as  in  other 
cases:  the  jury  shall  be  sworn  to  well  and  truly  try  and  determine 
whether  the  complaint  of  \naming  the  plaintijf],  about  to  be  laid  before 
them,  is  true  according  to  the  evidence.  If  the  jury  shall  find  the  com- 
plaint true,  they  shall  render  a  general  verdict  of  guilty  against  the 
defendant ;  if  not  true,  then  a  general  verdict  of  not  guilty ;  if  true  in 
part,  then  a  verdict  setting  forth  the  facts  they  find  true.     [51  v.  179, 

8  134] 

Sec.  6609.  The  justice  shall  enter  the  verdict  upon  his  docket,  and 
shall  render  such  judgment  in  the  action  as  if  the  facts,  authorizing  the 
finding  of  such  verdict,  had  been  found  to  be  true  by  himself.     [51  v. 

179.  §  I35-1 

Sec.  6610.  Exceptions  to  the  opinion  of  the  justice  in  cases  under 
this  chapter  upon  questions  of  law  and  evidence  may  be  taken  by  either 
party,  whether  tried  by  jury  or  otherwise ;  but  in  proceedings  to  reverse, 
vacate,  or  modify  the  judgment  or  final  order  of  the  justice  made  in 
such  cases,  the  petition  in  error  can  be  filed  in  the  court  of  common 
pleas,  only  by  leave  of  said  court,  or  a  judge  thereof,  or  in  the  absence 
of  such  judge  from  the  county,  by  leave  of  the  judge  of  the  probate 
court  of  such  county,  and  upon  notice  of  such  application  to  be  first 
given  to  the  opposite  party.     [63  v.  148,  §136.]  ^ 

Sec.  6611.  Where  a  judgment  of  restitution  shall  be  entered  by  a 
justice,  he  shall,vat  the  request  of  the  plaintiff,  his  agent,  or  attorney, 
issue  a  writ  of  execution  thereon,  which  shall  be  in  the  following  form, 
as  near  as  practicable : 


S.  A  C.  JDS. 

Trial  byjury. 


The  verdict. 
S.«C.  7W. 


Its  entry  and 
judgment. 


«.  A  C.  793. 

Kxceptions :       ' 
-U'hcn  can  be  taken 
anA  proceedings 
in  error. 

See  Sup. 

K  A  S.  41.>. 
The  execution : 


Thk  State  op  Ohio, 
TV  any  constable  of  ~ — 


-  CouNTV  : 


■  township: 


Its  form. 


«L  *  C.  794. 

m-: 

W' 

^ 

!e*>  . 

How  writ  in 

forcible  entry  and 

jfil^r"-    ■        t 

detainer  exe- 

Prt-i    ' 

cuted,  unless 

W-  '•■"   ' 

error  prosecuted. 

Whereas,  in  a  certain  action  for  the  forcible  entry  and  detention  (ttr  the  forcible  detention,  «u 
the  cast  may  6f) ,  oi  x\iK  following  described  premises,  to  wit:  ,  lately  tried  before 

mc,  wherein was  plaintiff,  and was  defendant, judgment 

was  rendered  on  the day  of ,  A.  D. ,  that  the  plaintiff  have  restitution 

of  said  premises;  and  also  that  he  recover  costs  in  the  sum  of  ■— -•  .  You  therefore  are  hereby 
commanded  to  cause  the  defendant  to  be  forthwith  removed  from  said  premises,  and  the  said 
plaintiff  to  have  restitution  of  the  same;  also,  that  you  levy  of  the  goods  and  chattels  of  the 
said  defendant,  and  make  the  costs  aforesaid,  and  all  accruing  costs,,  and  of  this  writ  make  legal 
service  and  due  return. 

Witness  my  hand,  this day  of ,  A.  D. . 


Justie*  0/  tkt  Peace. 

[51  V.  i79t§  I3-7.1 

Sec.  6612,  The  officer  shall,  within  ten  days  after  receiving  the 
writ,  execute  the  same  by  restoring  the  plaintiff  to  the  possession  of 
the  premises,  and  shall  levy  and  collect  the  costs  and  make  return,  as 
upon  other  executions:  if  the  justice  shall  receive  a  notice  from  the 
clerk  of  the  court  of  common  pleas,  whose  duty  it  is  hereby  made  to 


» Appesdtx. 


I  6600.  The  provisions  of  §  6579  do  not  apply  to  this  chapter.  Ltutzeyy.  Herchelrode^  39 
O.  S.  334. 

\  6610.  Under  a  former  statute  it  was  held  in  Barto  v.  Abhe^  16  O.  408,  that  in  forcible  entrj 
anci  detainer  the  justice  had  no  authority  to  sign  or  enter  a  bill  of  exceptions,  and  if  he  did  it 
would  not  be  regarded  by  the  higher  courts;  but  this  section,  passed  since  that  decision,  now 
authorizes  bills  of  exception  in  such  cases. 

The  exceptions  authorized  byUhis  section  to  be  taken  are  those  only  relating  to  the  competency 
of  evidence,  and  do  not  extend  to  and  include  questions  touching  the  weight  or  sufficiency  of 
the  evidence,     Staie  v.  Wood,  'I'l  O.  S.  5;t7. 

Where  there  is  evidence  before  the  justice  tending  to  sustain  his  finding,  and  the  only  excep- 
tion is  that  the  finding  is  not  sustained  by  sufficient  evidence,  the  justice  is  not  bound  to  sign  a 
bill  of  exceptions  seltniR  forth  all  the  evidence  and  the  fact  of  such  exception.     /*. 

Application  is  not  authorized  to  be  made  to  the  supreme  court  to  review  directly  the  proceed- 
ings of  a  justice  in  forcible  entry  and  detention,  or  of  forcible  detention  only,  notwithstanding 
leave  to  file  a  petition  in  error  in  the  common  pleas  may  have  been  refused.  Carrvilv.  (TCfim' 
mer,  25  O.  S.  617. 
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issue  such  certificates  under  the  sea)  of  said  court,  that  the  proceedings 
have  been  stayed  by  the  fiHng  of  a  petition  in  error,  and  undertaking 
required  by  law,  in  the  court  of  common  pleas,  he  shall  immediately 
issue  his  order  to  the  officer  executing  the  writ  commanding  him  to 
delay  all  further  proceedings  upon  the  execution,  and  if  the  premises 
have  been  restored  to  the  plaintiff,  he  shall  immediately  place  the 
defendant  in  possession  thereof,  and  return  the  writ  with  his  proceed- 
ings and  the  costs  taxed  thereon.     [63  v.  5,  §  138.]  *  *s.4i8. 


CHAPTER  10. 


REPLEVI.\. 


Section 

66tS.  The  affidavit  in  replevin. 

6614:  The  summons  ;  its  command, 

^15.  How  executed. 

6616.  When  _  property  shall  be  delivered  in  re- 
plevin, or  retained. 

€617.  Apprai&ement 

661A  Proceedings  when  property  exceeds  three 
hundred  dollars  in  value. 

6G19.  Effect  of  not  giving  undertaking. 


Section 

6620.  Trial  as  to  damages  of  defendant. 

6621.  Finding  of  jury  and  costs. 

6622.  Damages  of  plaintilT. 

6623.  When    action    lo  proceed    for    damages 

only  :  costs. 

6624.  Breaking  open  huildings  to  execute  writ. 

6625.  Suit  on  undertaking. 

6626.  Penalty  for  issuing  writ  without  affidavit. 


he  .summons:  lU 


Sec.  6613.     An  action  for  the  replevin   of  property  shall  not  be  ''''1=  affidavit  in 
brought  until  there  is  filed,  in  the  office  of  the  justice,  an  affidavit  of  Am'^ss"-  ^75 
the  plaintiff,  his  agent,  or  attorney,  showing: 

1.  A  description  of  the  property  claimed.  gee  Appendix. 

2.  That  the  plaintiff  is  the  owner  of  the  property,  or  has  a  special 
ownership  or  interest  therein,  stating  the  facts  in  relation  thereto,  and 
that  he  is  entitled  to  the  immediate  f)Ossession  of  the  same. 

3.  That  the  property  is  wrongfully  detained  by  the  defendant. 

4.  That  it  was  not  taken  in  execution  on  any  order  or  judgment 
agninst  said  plaintiff,  or  for  the  payment  of  any  tax,  fine,  or  amercement 
assessed  against  him,  or  by  virtue  of  an  order  of  delivery  issued  under 
this  chapter,  or  any  other  mesne  or  final  process  issued  against  him : 
prcvided,  that  such  affidavit  may  omit  the  first  and  last  clauses,  and  in 
lieu  thereof,  show  that  the  property  was  taken  in  execution  on  a  judg-  g_  j^  ^  ^,j 
ment  or  order  other  than  an  order  of  delivery  aforesaid,  and  that  the 
same  is  exempt  from  such  execution  under  the  laws  of  this  state.  [59 
V.  32,  §  140.] 

Sec.  6614.     Upon  such  affidavit  being  made  and  filed  with  the  The 
justice,  he  shall  issue  a  summons  as  in  other  cases,  but,  in  addition,  'o"""*""!- 
commanding  the  constable  immediately  to  seize  and  take  into  custody, 
wherever  they  may  be  found  in  the  county,  the  goods  and  chattels  g.  40.795. 
mentioned  in  the  affidavit,  and  deliver  the  same  to  the  plaintiff.     [51 

V.  179.  §  141-] 

Sec.  6615.     The  constable  shall  execute  the  writ  by  taking  the  How  executed, 
property  therein  mentioned.     He  shall  also  deliver  a  copy  of  the  sum- 
mons to  the  person  charged  with  the  unlawful  detention  of  property,  or 
leave  such  copy  at  his  usual  place  of  residence ;  and  shall  make  return  '"'"'' 

of  the  time  and  manner  of  service,  the  appraisement  of  the  property, 
and  any  undertaking  taken  by  him.     [51  v.  179,  {5  142.] 

Sec.  6616.     The  constable  shall  deliver  to  the  plaintiff,  his  agent,  when  property 
or  attorney,  the  property  so  taken,  except  in  the  cases  hereinafter  pro-  fn"epicv'in' or' 
vided,  when  there  has  been  executed  by  one  or  more  sufficient  sureties  lained. 
of  the  plaintiff,  a  written  undertaking  to  the  defendant  in  at  least  double  *""  *^  "^  -^^. 
the  value  of  the  property  taken,  but  in  no  case  less  than  fifty  dollars,  ^^    ^_^ 

i!6K16.     As  to  how  far  the  replevin  bond  takes  the  pl.ice  of  the  property  replevied.       Lugfu-   **«<>  Appendix.     _    /*-    l_^    J 
I'-iJ  y    Ltmtrl,  4.!  O.  S.  1.  ** 
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to  the  effect  that  the  plaintiff  shall  duly  prosecute  the  action  and  pay 
all  costs  and  damages  which  may  be  awarded  against  him.  In  all  cases 
where  the  property  replevied  consists  of  heir-looms,  personal  keepsakes, 
or  other  article  of  property,  the  value  of  which  consists,  in  whole  or  in 
part,  in  its  being  a  relic,  model,  gift,  family  picture,  painting,  or  rare 
production  of  art  or  nature,  and  not  wholly  in  its  general  marketable 
character,  the  constable  shall  retain  and  safely  keep  the  same,  subject 
to  the  order  of  the  court :  provided,  the  defendant,  his  agent,  or  attorney, 
shall,  on  or  before  the  time  named  in  the  summons  for  trijtl,  file  his 
motion,  in  writing,  with  the  justice  of  the  peace  (which  said  motion 
shall  be  heard  and  determined  before  the  trial,  or  ijefore  the  said  justice 
shall  certify  the  proceedings  to  the  court  of  common  pleafe,  as  herein- 
after provided),  for  an  order  requiring  the  constable  to  retain  said  prop- 
erty, subject  to  the  final- order  of  the  court:  provided  further,  that  in 
case  the  defendant  does  not  file  said  motion,  or  the  court,  upon  applica- 
tion of  either  party,  refuses  to  order  the  constable  to  retain  said  proj>- 
erty,  for  the  reason  that  it  does  not  belong  to  one  or  more  of  the  kinds 
of  personal  property  aforesaid,  the  constable  shall  deliver  said  property 
to  the  plaintiff,  his  agent,  or  attorney,  upon  the  execution  of  an  under- 
taking as  hereinbefore  provided,  within  one  day  after  the  expiration  of 
the  time  for  filing  said  motion,  or,  in  case  said  motion  is  filed,  within 
one  day  after  the  refusal  of  the  justice  to  order  the  constable  to  retain 
the  property  as  aforesaid ;  and,  provided,  further,  in  case  the  appraised 
value  of  the  i)roperty  exceeds  three  hundred  dollars,  or  in  case  an  ap- 
peal is  taken  from  the  final  judgment  and  order  of  the  justice  of  the 
peace,  the  said  justice  shall  order  the  constable  to  turn  over  the  prop- 
erty in  his  possession  to  the  sheriff  of  his  county,  to  be  by  said  sheriff 
held  as  in  like  cases  originating  in  the  court  of  common  pleas.     [65  v. 

143.  §  143I 

Appraisement.  Sec.  6617.     For  the  purpose  of  fixing  the  amount  of  the  under- 

Am.  88  V.  rjT       taking,  the  value  of  the  property  taken  shall  be  ascertained  by  the  oath 

of  two  responsible  persons,  whom  the  constable  shall  swear  truly  to 


ft.  AR.4IA. 


s.  A  c.  Jfti. 


assess  the  value  thereof.     [51  v.  179,  §  144.I 
....  .  .  ^^  ^^^ 


Proceedings  when"     Sec.  6618.     VVheuever  the  appraised  value  of  the  property  so  taken. 

sawun'va"""^*  shall  exceed  three  hundred  dollars,  the  justice  shall  certify  the  proceed- 
ings in  the  case  to  the  court  of  common  pleas  of  his  county,  and  there- 
upon shall  rile  the  original  papers,  together  with  a  certified  transcript  of 
his  docket  entries,  in  the  clerk's  office  of  said  court,  the  case  there  to 
be  proceeded  in  as  if  sucli  suit  had  been  commenced  in  gaid  court. 
[70  V.  259,  S  145.1 

Effect  of  rot  Sec.  6619.     If  the  undertaking,  required  as  aforesaid,  be  not  given 

filking.""''"  within  twenty-four  hours  from  the  taking  of  the  property  under  said 
order,  the  officer  shall  return  the  property  to  the  defendant;  and  if  the 
officer  deliver  any  property  so  taken  to  the  plaintiff,  his  agent,  or 
attorney,  or  keep  the  same  from  the  defendant,  without  taking  such 
security  within  the  time  aforesaid,  or  if  he  take  insufficient  security,  he 
shall  be  liable  to  the  defendant  in  damages.     [51  v.  179,  §  146.] 

Trial  as  to  Sec.  6620.     In  all  cases  where  judgment  is  rendered  agamst  the 

damages.  plaintiff,  or  if  he  otherwise  fail  to  prosecute  his  action  to  final  judgment, 

the  justice  shall,  on  application  of  the  defendant,  or  his  attorney,  im- 

.  •  panel  a  jury  to  inquire  into  the  right  of  property,  and  right  of  posses- 

sion of  the  defendant  to  the  property  taken.     If  the  jury  shall  be 

t^  2  fj619.    See  note  to  .sections  5826,  5827. 

V  \  0620.     Where  a  trial  by  jury  is  not  demanded,  the  justice  may  hear  and  determine  the  action, 

and  make  such  findings  and  assessment  of  damages  as  might  have  been  made  by  a  jury,  had  one 
been  demanded.     Lalimer  v.  Moltrr  26  O.  S.  480. 

Where  it  appears  from  the  record  ttiat  the  right  of  possession  only  was  found  in  the  defendant, 
and  that  the  value  of  the  property  was  agreed  upon  by  the  parties,  it  can  not  be  said,  as  a  matter 
of  law,  that  the  defendant's  damages  may  not  have  been  equal  to  the  value  of  the  property. .  Jl. 


S.  «  0.  7B5. 
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satisfied  the  said  property  was  the  property  of  the  defendant  at  the  com- 
mencement of  the  action,  or  if  they  find  that  the  defendant  was  entitled 
to  the  possession  only  of  the  same  at  such  time,  then,  and  in  either 
case,  they  shall  assess  such  damages  for  the  defendant  as  are.  right  and 
profjer,  for  which,  with  costs  of  suit,  the  justice  shall  render  judgment 
for  the  defendant,  and  the  jur.tice  shall  also  order  any  property  in  the 
possession  of  the  constable  to  be  delivered  to  the  defendant.     [65  v.  "•**'-^"- 

"43.  §  147I     ■ 

Sec.  0621.     In  all  cases  where  the  property  has  been  delivered  to  Finding  of  jury, 
the  plaintiff,  when  the  jury  shall  find  for  the  defendant,  they  shall  also  """■  "-"^ 
Snd  whether  the  defendant  had  tht  right  of  property,  or  the  right  of 
possession  only,  at  the  ^■ommencement  of  the  suit;  and  if  they  find 
either  in  his  favor,  they  shall  assess  such  damages  as  they  think  right 
and  proper  for  the  defendant,  for  which,  with  costs  of  suit,  the  court 
shall  render  judgment  for  the  defendant.     In  all  cases  where  property 
remains  in  the  hands  of  the  constable,  as  hereinbefore  provided,  the 
jury  shall   find   which  party   had  the  right  of  ])roperty   and   right  of 
possession,  or  right  of  possession  only,  at  the  commencement  of  the 
suit;  and  if  they  find  either  in  favor  of  the  plaintiff  or  defendant,  they 
shall  assess  such  damages  as  they  think  right  and  proper  for  the  pre- 
vailing party,  for  which,  with  costs  of  suit,  the  court  shall  render  judg- 
ment, and  also  order  the  constable  to  deliver  such  property  to  the  party  *  *'^-  *•'• 
in  whose  favor  judgment  is  rendered.     [65  v.  143,  §  148.] 

Sec.  6622.     In  all  cases,  when  the  property  has  been  delivered  to  namui;,-,  of 
the  plaintiff,  where  the  jury  shall   find  for  the  plaintiff,  on  trial,  or  on  p'"""'" 
inquiry  of  damages,  they  shall  assess  adequate  damages  to  the  plaintiff 
for  the  illegal  detention  of  the  property,  for  which,  with  costs  of  suit, 
the    justice  shall    render    judgment  against   the    defendant.     [51    v.  9-*''.  .uc. 

'79.  S  149J 

Sec.  6623.     When  the  property  claimed  has  not  been  taken,  or  has  whc,  .„  un  10 
l)ecn  returned  to  the  defendant,  for  want  of  the  undertaking  required  d.7m.I|!;!Voni 
by  section  sixty-six  hundred  and  sixtcfti,  the  action  may  proceed  as  one  c.>m^ 
for  damages  only,  and  the  plaintiff  shall  be  entitled  to  such  damages  Am  m  y^  77 
as  are  right  and  proper ;  but  if  the  property  be  returned  for  want  of     '^■>'^-' 
the  undertaking  required  by  said  section,  the  plaintiff  shall  ])ay  all  costs 
made  by  taking  the  same.     [51  v.  179,  ^  150. ]  ».*(. .'.»,. 

Sec.  QQ24.  The  constable,  in  executing  the  writ,  may  break  open  Brak 
any  building  or  inclosure,  in  which  the  property  claimed,  or  any  part  ^;|J^'';^ 
thfcreof,  is  concealed ;  but  not  until  he  has-been  refused  an  entrance 
into  said  building  or  inclosure,  and  the  delivery  of  the  ])n)]>erty.  after 
having  demanded  the  same.     [51  v.  179,  4?  151.]  R.*f.  •'■>*>■ 

Sec.  6625.     No  suit  shall  be  instituted  on  the  imdertaking  given  Smtci.  ih.- undt-r- 
on  the  delivery  of  the  property  to  plaintiff,  before  an  execution  issued  '"''"'*'  i 

•  on  a  judgment  in  favor  of  the  defendant  in  the  action  shall  have  been 
returned,  that  sufficient  property,  whereon  to  levy  and  make  the  amount 
of  such  judgment,  can  not  be  found  in  the  county.     [51  v.  179,  ^  'S^-]  '>-*t:-'*"- 

Sec.  6626.     If  any  justice  shall  issue  a  writ  to  replevin  ()roperty,  Pen.ih.  1  r 
as  is  provided  by  this  chapter,    without  the  affidavit  being  made  and  ['.^"'J^jij';,";  ""'' 
filed  in  his  office,  as  is  provided  in  section  sixty-six  hundred  and  thirteen,  ''    '  ^ 

the  same  shall  be  set  aside  at  his  costs,  and  he  shall  l)e  liable  in  dam-  8.  a  c.  ;in).  i 

ages  to  the  party  injured.     [51  v.  179,  §  153.] 

i  6621      See  notct  to  sections  5826,  5827  and  6610. 
i  6622.    See  notes  to  tections  5825,  6820. 
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CHAPTER  11. 


STRAYS   AND   DRIFTS. 


8«e  Appeadlx. 


Sectiok 

6ti38.  StalHon    deemed 
gelded. 


a  stray,  etc 


may  be 


6639.  Boat*  raft,  etc.,  adrift,  may  be  taken  up: 

jf. 


6640. 


6641. 

6342. 


description  and  appraisement  thereof. 
Record  and  fees :  when  security  required 

of  taker-up. 
How  owner  of  drift  may  reclaim  same. 
When    drift   shall   vest    in  owner:    and 

what  sold,  and  how. 

6643.  Township  treasurer  to  deliver  books,  etc., 

to  successor :  proceedings  as  to  strays 
when  new  township  laid  off. 

6644.  Justice's  strajr-book:  its  delivery  to  suc- 

cessor: copies,  etc. 

6645.  Penalties   to  be    sued .  for  by   town.«hip 

treasurer. 

6646.  Suits  to  be  in  name  of  trustees. 

6647.  Fees  of  freeholders. 

6647tf.  Abandoned  or  stolen  property. 


Who  may  take  up 
estrays rand  when 
not  to  be  taken  up. 


8.  AC.  1413. 


Description  of 
stray : 


t 

Its  record  by 

towtishipclerk: 

%<=l 

^7f- ' 

Advertisement : 

t>-'-x 

^ 

fV'* 

^ 

Wf*  t  ■ 

i^' ' 

fsh'^   , 

Its  record  by 

%i'^ 

clerk  of  court: 

P: '  ■ 

w^  ■ 

Fees  of  clerks; 

Oath  of  taker-up 
K. «  C.  14U. 


Section 

6627.  Who  may  take  up  strays,  and  when  not 

to  be  taken  up. 

6628.  Description  of  stray ;    record    by  town- 

ship clerk,  and  advertisement ;  record 

by  clerk  of  court;  fees  of  clerks:  oath 

of  taker-up. 
6839.  Appraisement. 
6690.  Its  record  by  justice  :  his  fees  and  clerk's: 

list  of  strays  by  clerk  of  court. 

6631.  Proceedings   when  taker-up   not  a   free- 

holder. 

6632.  Strays  outside  of  settlement. 

6633.  How   owner  may  reclaim  stray ;  sale  in 

default  of  payment  of  costs. 

6684.  What  strays  shall  vest  in  uker-up :  sale 
of  others :  duties  of  justice  and  con- 
stable. 

6635.  Sale  and  adjustment  of  proceeds,  etc. 

66S6.  How  collected,  and  *vhen  to  be  paid  to 
owner. 

6637.  Penalty,  etc.,  for  working,  selling,  abus- 
ing, etc.,  strays. 

Sec.  6627-  It  shall  be  lawful  for  any  person  holding  land  in  this 
state,  by  deed,  title  bond,  or  lease,  for  three  or  more  years,  and  being 
in  possession  thereof,  to  take  up  any  strays  running  at  large  within  the 
township  where  such  taker-up  resides;  nor  shall  any  compensation  or 
fees  be  allowed  to  any  person  for  taking  up  any  stray  anirtial  from  the 
range  where  such  animal  usually  runs  at  large,  or  when  the  owner  of 
such  stray  is  known  to  the  taker-up,  except  as  is  provided  in  section 
sixty-six  hundred  and  thirty-eight.     [38  v.  131,  §  i.] 

Sec.  6628.  Every  person  taking  up  any  stray  or  strays  shall, 
within  three  days  thereafter,  make  an  accurate  description  of  the  marks, 
brands,  size,  color,  and  supposed  age  of  such  stray  or  strays,  and  if  any 
alteration  has  been  made  in  such  marks  or  brands,  within  his  knowl- 
edge, the  same  shall  be  particularly  described,  and  said  taker-up  shall 
leave  a  copy  thereof  with  the  clerk  of  his  township,  who  shall  record 
the  same  in  a  book,  to  be  kept  for  that  purpose,  and  post  up  a  copy 
thereof  on  the  door  of  his  office,  or  some  other  conspicuous  place  near 
thereto ;  and  said  taker-up  shall,  within  five  days,  advertise  the  same  in 
writing,  by  posting  up  a  copy  thereof,  at  three  public  places  in  said 
township;  and  if  said  stray  or  strays  shall  be  of  any  other  kind  than 
hogs  or  sheep,  it  shall  be  the  duty  of  the  taker-up,  within  five  days 
from  the  time  of  taking  up  such  stray  or  strays,  to  transmit  a  copy  of 
the  description  of  such  stray  or  strays  to  the  clerk  of  the  court  of  com- 
mon pleas  of  the  county,  who  shall  enter  the  same  on  his' stray-book, 
which  books  of  the  clerks  of  the  county  and  township  shall  be  subject 
to  public  inspection  at  all  reasonable  times;  and  each  of  said  clerks  , 
shall  be  entitled  to  receive  and  demand  from  the  taker-up  of  such  stray 
or  strays  the  sum  of  twenty-five  cents  for  the  services  he  may  be 
required  to  perform  by  this  chapter,  and  if  no  person  shall  claim  and 
prove  his  or  her  right  to  any  such  stray  or  strays,  within  twenty  days 
after  such  advertisement,  the  taker-up  shall  go  before  a  justice  of  the 
peace  within  the  township,  and  make  oath  when  and  where  lie  found 
such  stray  or  strays,  and  that  he  hath  neither  trimmed,  docked,  nor 
altered  the  brands  or  marks  of  such  stray  or  strays,  or  suffered  the 
same  to  be  done ;  and  if  any  such  alteration  has  been  made  within  his 
knowledge  he  shall  state  the  same.     [38  v.  131,  §  2.] 

\  6627.  The  law  relating  to  strays  docs  not  apply  to  hogs  left  by  some  one  unknown  in  the 
pens  of  a  company  engaged  in  the  business  of  receiving  and  caring  for  live  stock  brought  to 
market.      Trus.  Mlllc'reck  Tfi.  v.  Brighton  Sh'ck  i'aras  Co.,  27  O.  S.  -135. 

Such  company  may  sell  live  stock  left  in  its  custody  when  no  owner  can  be  found,  and  froia 
tll«  perishable  nature  of  the  property  a  necessity  for  sale  arises.     lb. 
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Sec.  6629.  The  said  justice  shall  issue  an  order  to  two  respecia-  Appr»is«mcnt : 
ble  freeholders  or  householders,  to  be  named  in  such  order,  command- 
ing them,  forthwith  to  view  and  appraise  such  stray  or  strays,  and  to 
return  to  him,  upon  oath,  their  appraisement,  with  a  true  and  accurate 
description  of  the  marks,  brands,  size,  color,  and  supposed  age  of  such 
stray  or  strays;  and  the  taker-up  shall  give  notice  of  such  order  to  the  *'•  **'•'*'*• 
persons  therein  named.     [38  v.  131,  §  3-] 

Sec.  6630.     Upon   return   being  made  of   the  appraisement  and  lu  record  by 
description  as  aforesaid,  sucii  justice  shall  record  the  same  in  his  stray-  j""'<:': 
book,  together  with  the  names  of  the  taker-up  and  ajjpraisers;  and,  in 
all  cases,  the  talcer-up  of  any  stray  or  strays  as  aforesaid,  shall  pay  to 
the  justice  for  his  services  under  this  chapter,  the  sum  of  fifty  cents:  "iru^"'"* 
provided,  that  if  two  or  more  strays,  of  the  same  species,  shall  be  taken 
up  by  one  person  at  the  same  time,  they  shall  be  mcluded  in  the  same 
entry ;  and,  in  such  case,  the  justice  and  clerk  aforesaid,  shall  receive 
no  more  than  for  one  of  such  species;  and  the  clerk  .shall  cause  a  list  Liwof strays 
of  all  strays,  with   the  description  thereof,  given  as  aforesaid,  to  be  "ifr"'*'"^'''''"''^ 
affixed  at  the  door  of  the  court-house,  on  the  first  day  of  the  court, 
next  holden  after  such  returns  have  been  made  to  his  office.     r*8  v. 

131,  §4.]  '*-*^""- 

Sec.  6631.  If  any  person  or  persons,  other  than  those  authorized  Proceedings  when 
in  section  sixfy-six  hundred  and  twenty-seven,  shall  take  up  any  stray  or  freehoXr^etC 
strays,  it  shall  be  the  duty  of  any  justice  of  the  peace  of  the  township 
in  which  such  stray  or  strays  may  have  been  taken  up,  on  complaint  of 
any  freeholder  of  said  township,  to  issue  his  warrant  for  the  removal  of 
such  stray  or  strays  from  the  possession  of  such  taker-up,  and  for  the 
delivery  of  the  same  into  the  custody  .of  any  resident  of  such  township, 
hdving  the  qualifications  required  by  section  sixty-six  hundred  and  tu'cnty- 
seven:  provided,  that  if  no  resident  of  such  township,  legally  qualified 
as  aforesaid,  shall  be  found  willing  to  receive  such  stray  or  strays,  and 
to  proceed  therewith,  in  all  respects,  as  is  required  by  law.  it  shall  be 
the  duty  of  the  officer  who  may  have  served  such  warrant,  to  suffer 
such  stray  or  strays  immediately  to  go  at  large,  subject,  however,  to  be 
taken  up  by  any  person  legally  qualified,  at  any  subsequent  time.     [sS^f.   "•  *  *•  '*" 

13',  §5-] 

Sec.  6632.  It  shall  be  lawful  for  any  person  to  take  up  any  stray  sirays  outside  of 
or  strays,  found  running  at  large,  without  the  bounds  of  any  settlement  ""'""«"' 
in  this  state ;  and  the  taker-up  of  any  such  .stray  or  strays  shall 
forthwith  go  before  the  nearest -justice  of  the  peace,  and  make  the  oath 
required  by  section  sixty-six  hundred  and  twenty-eight,  and  that  he  hath 
neither  trimmed,  docked,  nor  altered  the  brands  or  marks  thereof;  and 
if  the  taker-up  be  a  freeholder  or  householder  within  the  county  where 
such  justice  resides,  then  the  justice  and  taker-up  shall  be  governed  by 
the  rules  and  regulations  prescribed  in  the  preceding  sections;  but  if  it 
shall  appear  to  the  satisfaction  of  such  justice  that  the  taker-up  is  not  a 
resident  of  the  county,  and  a  freeholder  or  a  householder  as  aforesaid, 
he  shall  require  the  taker-up  to  give  sufficient  security  to  such  justice, 
for  the  safe-keeping  and  delivery  of  such  stray  or  strays,  agreeably  to 
the  provisions  of  this  chapter;  and,  on  producing  such  security,  the 
justice  shall  make  a  record  thereof  in  his  stray-book,  and  proceed  in 
the  same  manner  as  if  such  stray  had  been  taken  up  by  the  freeholder 
or  householder;  but  if  the  taker-up  should  fail  or  refuse  to  give  such 
security,  the  justice  shall  issue  his  warrant  to  any  constable  of  the  town- 
ship to  take  into  his  charge,  or  deliver  to  any  freeholder  or  householder 
who  will  take  charge  of  such  stray  or  strays,  and  proceed  in  the  same 
manner  as  if  such  stray  or  strays  had  been  taken  up  within  the  settle-  »•  *  *•  !♦"• 
ment.     [38  v.  131,  §6.] 
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Sec.  6633.  The  owner  or  owners  of  any  stray  or  strays  taken  up 
as  aforesaid,  on  making  satisfactory  proof  of  his  or  their  right  thereto, 
before  any  justice  of  the  township,  within  four  months  after  the  same 
was  taken  up,  shall  be  entitled  to  demand  and  receive  such  stray  or 
strays,  with  the  increase,  if  any,  having  first  paid  as  a  reward  to  the 
taker-up  for  each  horse  kind,  the  sum  of  one  dollar;  for  every  head  of 
neat  cattle,  fifty  cents;  for  every  sheep,  hog,  or  goat  above  six  months 
old,  twelve  and  a  half  cents,  together  with  the  legal  fees  paid  by  the 
taker-up,  and  reasonaWe  charges  for  keeping  such  strays;  but  if  the 
taker-up  and  the  owner  should  disagree  on  the  sum  to  be  paid  for  keep- 
ing as  aforesaid,  it  shall  be  lawful  for  either  party  to  apply  to  a  justice 
of  the 'peace  within  the  township  to  nominate  three  disinterested  free- 
holders, whose  duty  it  shall  be  to  make  such  allowance  for  keeping  such 
strays  as  to  them  shall  appear  just,  and  forthwith  certify  the  same  under 
their  hands  to  such  justice  upon  oath,  and  if  the  owner  shall  fail  or 
refuse  to  pay  the  sum  adjudged,  together  with  the  fees  as  aforesaid, 
within  forty  days  thereafter,  it  shall  be  lawful  for  the  taker-up  to  deliver 
such  stray  or  strays  to  any  constable  of  the  township,  who  shall,  after 
giving  ten  days'  notice  by  advertisement  at  three  of  the  most  public 
places  in  the  township  of  the  time  and  place  of  sale,  proceed  to  sell  the 
same  for  ready  money  to  the  highest  bidder,  to  satisfy  the  costs  and 
charges  aforesaid;  and  the  constable,  after  paying  to  the  taker-up  the 
fees  awarded  and  charges  aforesaid,  and  deducting  one  dollar  for  his 
own  fees,  shall  pay  the  remainder  to  the  owner  of  such  strays.     [70  v. 

253.  §  7.] 

Sec.  6634.  When  the  appraised  value  of  any  stray  or  strays  of  the 
same  species  taken  up  as  aforesaid,  does  not  exceed  seven  dollars  for 
the  whole  number  taken  up  and  reported  at  one  time,  and  no  person 
shall  appear  within  four  months  after  such  taking  up,  and  prove  his  or 
her  right  thereto,  the  right  to  such  stray  or  strays  shall  vest  in  the  taker- 
up;  but  if  the  valuation  shall  exceed  seven  dollars,  and  no  owner  appear 
as  aforesaid,  the  taker-up  shall  apply  to  the  justice  to  whom  the  return 
was  made  of  the  appraisement,  marks,  brands,  size,  color,  and  supposed 
age  of  such  stray  or  strays,  for  a  copy  of  such  return,  which  copy  said 
justice  is  hereby  required  to  give  from  his  stray-book,  and  the  taker-up 
shall  forthwith  deliver  the  same  to  a  constable  of  the  township,  and  the 
constable  shall  immediately  advertise  such  stray  or  strays  for  sale  at 
three  public  places  within  the  township,  mentioning  the  time  and  place 
of  sale,  which  shall  be  at  least  ten  days  from  the  time  of  advertising, 
and  which  sale  shall  be  made  at  some  public  place  in  said  township,  if 
of  the  horse  kind,  but  if  of  any  other  kind  of  strays,  the  same  shall  be 
sold  at  the  residence  of  the  taker-up  between  the  hours  of  ten  o'clock 
A.  M.  and  four  o'clock  p.  m.  ,  at  which  time  and  place  the  taker-up  shall 
deliver  such  stray  or  strays  to  the  constable,  and  take  his  receipt  there- 
for, and  transmit  the  same  to  the  township  treasurer.     [70  v.  253,  §  8.] 

Sec.  6635.  The  constable  shall  proceed  to  sell  the  same  to  the 
highest  bidder,  upon  a  credit  of  nine  months,  for  the  residue  of  the 
purchase  money,  after  paying  the  expense  of  taking  up,  posting,  and 
keeping;  which  expense  shall  be  ascertained  in  the  manner  directed  in 
the  preceding  sections  of  this  chapter,  and  also  reserving  for  his  fees 
the  sum  of  one  dollar;  and  it  shall  be  the  duty  of  the  constable  after 
j)aying  the  above  expenses  and  fees,  .to  take  an  obligation  from  the  pur- 
chaser for  the  balance  due,  with  one  or  more  sufficient  sureties  resident 
within  the  township,  payable  to  the  township  treasurer,  or  his  successor 
in  office,  and  to  deliver  the  same  to  the  said  treasurer,  for  the  use  of  the 
township  in  which  the  stray  or  strays  are  taken  up;  and  it  shall  be  the 
duty  of  such  constable  to  take  duplicate  receipts  for  the  same,  one  of 
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which  he  shall  file  with  the  township  clerk,  together  with  his  certificate, 

stating  to  whom  said  property  was  sold,  and  the  amount  for  which  it 

■was  sold;  and  it  shall  be  the  duty  of  said  clerk  to  charge  said  treasurer 

with  the  amount  of  said  obligation,  designating  by  whom  the  same  was 

given  ;  and  it  shall  a'so  be  the  duty  of  said  clerk  to  file  said  receipt  and  *•*<!•  i««-  ' 

certificate  in  his  office.     [38  v.  131,  ^.g.] 

Sec.  6636.     F^ach  treasurer  to  whom  an  obligation  is  given  as  afore-  A„d  how  coi- 
said.    is  hereby  authorized  and  empowered  to  sue  for,  recover,  and  lected,  etc.: 
receive,  for  the  })urpose  aforesaid,  all  moneys  due  thereon :  provided,  .j, 

that  when  any  property  is  sold  as  aforesaid,  and  the  owner  shall  claim  ^        /    j 

the  same  within  two  years,  from  and  after  such  sale,  and  prove  his,  her,  .  .\^ 

or  their  right  thereto,  to  the  satisfaction  of  a  justice  of  the  peace  for  5r\    j 

the  ]jroper  township,  the  justice  shall  issue  his  order  to  the  treasurer.  And  when  10  b«  J 

requiring  him  to  assign  the  obligation,  or  any  judgment  thereon,  to  such  Jfihe  jtray.°*°" 
claimant  for  his  own  use,  or,  if  the  money  shall  have  been  paid  into  the 
treasury,  on  such  bond,  requiring  said  treasurer  to  refund  the  same^  to 
such  claimant.     [38  v.  131,  ^  10.]  8.*c.i«6. 

Sec.  6637.     If  any  person,  taking  up  any  stray  as  aforesaid,  shall  penalty,  eic,  for 
sell  the  same,  abuse,  or  suffer  it  to  be  abused,  either  by  working,  rid-  working.  »eiimg, 

.  ,        .  2      .  .  .  '  ^  .^  abusing,  elc, 

ing,  neglecting  to  feed,  or  m  any  other  manner,  so  that  such  stray  strays, 
shall,  in  consequence  thereof,  die,  or  be  lessened  in  value,  or  shall 
take,  or  cause  such  stray  or  strays  to  be  taken  out  of  the  township  more 
than  two  days  at  any  one  time,  or  shall,  by  his  or  her  neglect,  suffer 
such  stray  or  strays  to  escape ;  or  if  any  person  shall  knowingly  pur- 
chase any  stray  or  strays,  contrary  to  the  provisions  of  this  chapter,  the 
person  so  offending  shall  be  liable  to  the  action  of  the  party  injured,  or 
the  trustees  of  the  township,  as  the  case  may  be,  and  upon  conviction 
thereof,  shall  pay  the  full  amount  of  damages  sustained,  and  costs  of 
suit ;  and  if  any  person,  who  may  have  taken  up  any  horse,  mare,  or 
gelding,  shall  in  any  manner  work  or  use  the  same,  such  person  shall  be 
debarred   from  receiving  any  compensation  for  keeping  such  stray.  8-*c.  1416.  - 

[38  v.    131,   §    II.] 

Sec.  6638.     If  any  stallion,  one  and  a  half  years  old,  or  upward,  i^taiiion  deemed  a 
shall  be  found  running  at  large  out  of  the  inclosed  ground  of  the  owner  ""''•  "'^'' 
or  keejser  of  said  horse,  it  shall  be  lawful  for  any  person  to  take  up 
such  horse,  and  forthwith  give  notice  to  the  owner  or  keeper  thereof, 
if  the  said  owner  or  keeper  be  known;  and  if  the  owner  or  keeper  do 
not  appear  within  three  days  thereafter,  and  pay  to  the  said  taker-up, 
two  dollars  as  a  compensation  for  his  trouble,  the  taker-up  shall  i)ro- 
ceed  to  advertise  said  horse ;  and  the  same  proceedings  shall  be  h.ad,  in 
every  respect,  as  hereinbefore  provided  in  cases  of  stray  horses :  pro-  ^  *  *'•  •  •• 
vided,  that  the  taker-up  may,  after  the  expiration  of  twenty  days  from 
the  time  of  advertising,  geld,  or  procure  to  be  gelded,  the  said  horse,   May  be  gelded. 
which  shall  be  done  at  the  risk  and  expense  of  the  owner.     [38  v.  131, 

§"■] 

Sec.  6639.     It  shall  be  lawful  for  any  person  or  persons,  finding  Boat,  raft,  etc., 

any  boat,  watercraft,  raft,  or  piece  of  raft,  or  other  valuable  property  uk"n  up'^ 

gone  or  going  adrift,  within  this  state,  or  any  of  the  waters  adjoining 

thereto,  to  take  up  and  secure  such  boat,  watercraft,  raft,  or  piece  of  *"■  2  "'^*'- 

A  raft,  or  other  valuable  projierty ;  and  if  no  person  shall  claim  and  j)rove 


•fl 


I  6*37.  A  constable  who  sells  the  stray,  having  ascertained  that  the  talcer-up  used  it,  can 
not,  for  th«  reason,  keep  back  the  amount  allowed  the  taker-up  by  the  justice;  before  the  cost 
of  keeping  the  stray  can  be  forfeited,  the  cause  of  forfeiturjt  must  be  judicially  ascertained. 
Olim  V.  Ckafimax,  W.  714. 

i  6639.  A  party  who  takes  up  a  raft  can  not  recover  the  possession  of  it  by  replevin  froin  the 
owner  who  took  it  by  force  from  the  taker-up;  this  .statute  does  not  give  the  party  taking  it  up 
a  right  to  retain  possession  until  he  is  compensated  by  the  owner.     Covtrlet  v.  Warner^  19 
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his  right  to  such  boat,  watercraft,  raft,  or  piece  of  a  raft,  or  other  v 
uable  property,  within  thirty  days  thereafter,  the  taker-up  shall  cai 
such  boat,  watercraft,  raft,  or  piece  of  a  raft,  or  other  valuable  pn 
erty,  to  be  viewed  by  two  freeholders  or  householders  of  the  townsh 
who  shall,  after  viewing  the  same,  give  a  description  thereof,  in  writii 
together  with  the  value  of  such  boat,  watercraft,  raft.  Or  piece  of  a  r; 
or  other  valuable  property,  and  certify  the  same  under  their  ban 
which  certificate  the  taker-up  shall  deliver  within  five  days,  to  some 
tice  of  the  peace  within  the  township.     [38  v.  131,  §  13.] 

Six.  6640.  The  justice  to  whom  such  certificate  shall  be  delivei 
shall  make  a  record  thereof  in  his  stray  book ;  and  the  taker  up  si 
at  the  same  time,  pay  to  the  justice  the  sum  of  twenty-five  cents  foi 
services,  and  deposit  the  sum  of  twenty-five  cents  in  the  hands  of 
justice,  to  be  by  him  transmitted,  together  with  the  certificate  afores 
within  fifteen  days,  to  the  clerk  of  the  court  of  common  pleas,  and 
clerk  shall  enter  the  same  in  his  stray  book,  and  file  the  original  ii 
office:  provided,  always,  that  if  the  taker  up  is  not  a  freeholde 
householder,  within  the  county,  the  justice  may,  if  he  deem  it  ni 
sary,  require  him  to  give  security,  as  in  the  case  of  stray  animals,  t 
up  under  this  chapter ;  and  on  neglect  or  refusal  to  comply  with 
rule,  the  justice  may  take  such  boat,  watercraft,  raft,  or  piece  of  a 
or  other  valuable  property,  into  his  own  possession,  or  deliver  it  to 
freeholder  in  the  township,  who  shall  take  charge  thereof;  anc 
same  proceedings  shall  be  had  as  in  case  of  persons  taking  up 
animals  under  this  chapter.     [38  v.  131,  §  14.] 

Sec.  6641.  The  owner  of  such  boat,  craft,  raft,  or  piece  of  a 
or  other  valuable  property,  on  proving  his  right  thereto,  within  the 
hereinafter  limited,  and  paying  to  the  taker-up,  for  each  flat  01 
boat,  scow,  or  lighter,  and  for  each  skiff,  pirogue,  or  other  va 
property,  such  rewarjl  or  compensation  as  shall  be  deemed  reaso 
at  the  discretion  of  the  justice  of  the  peace,  together  with  th 
allowed  by  this  chapter,  shall  be  entitled  to  demand  and  receivt 
boat,  craft,  raft,  or  piece  of  a  raft,  or  other  valuable  property,  so 
up,  as  aforesaid.     [38  v.  131,  §  15.] 

Sec.  6642.  Ii  the  appraised  value  of  such  boat  or  craft,  i 
piece  of  a  raft,  or  other  valuable  property,  does  not  exceed  fii 
lars,  and  if  no  person  shall  appear  within  two  months  after  the 
up  thereof,  and  prove  his  right  thereto,  the  right  of  such  boat  o 
raft,  or  piece  of  a  raft,  or  other  valuable  property,  shall  vest 
taker-up;  but  if  the  value  shall  exceed  five  dollars,  and  the  own 
not  appear  and  prove  his  right  thereto,  within  two  months,  tV 
taker  up  shall  deliver  the  same  to  any  constable  of  the  townsl 
take  his  receipt  therefor;  and  the  constable  shall  proceed  to  ac 
sell,  and  pay  over  the  money  arising  therefrom,  in  the  same  mi 
is  directed  in  the  case  of  stray  animals,  by  the  preceding  section 
chapter ;  and  the  owner  of  such  boat,  craft,  raft,  or  piece  of  a 
other  valuable  property,  sold  as  aforesaid,  shall  be  entitled  to 
the  amount 'thereof,  out  of  the  township  treasury,  in  the  same 
as  is  provided  in  the  preceding  sections,  in  the  case  of  stray  anim 
vided,  that  if  the  appraised  value  of  any  boat  or  craft,  taken  i 
shores  of  Lake  Erie,  shall  not  exceed  eight  dollars,  and  m 
shall  appear  and  prove  his  right  thereto,  within  the  time  pro 
this  section,  such  boat  or  craft,  or  other  property,  shall  be  vest 
person  taking  up  the  same.     [38  v.  131,  §  16.] 

Sec.  6643.  The  several  township  treasurers  shall  pay 
moneys,  in  their  hands,  belonging  to  the  treasury,  and  also  o 
books,  and  all  bonds  deposited  in  their  hands,  to  their  su<i 
office ;  and  when  any  new  township  shall  be  set  off,  within   tlj 
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of  which  there  shall  be  any  stray  or  drift,  which,  agreeably  to  this 
chapter,  ought  to  be  sold,  it  shall  be  the  duty  of  the  justice  to  whom  the  proceeding  u  » 
return  of  the  appraisement  of  such  stray  or  drift  was  made,  or  his  sue-  ""''"fc!'''f2j'5 
cesser  in  office,  to  fui'nish  a  copy  of  such  appraisement  to  the  constable  ""*"  '"' 
whose  duty  it  would  have  been  to  sell  such  stray  or  drift,  had  not  such 
township  been  so  set  off;  and  the  constable,  furnished  with  such  copy, 
shall  proceed  to  advertise  and  sell  such  stray  or  drift  in  the  same  man- 
ner as  hereinbefore  provided  ;  and  the  proceeds  of  such  sale,  after  pay- 
ing the  incidental  expenses,  shall  be  paid  into  the  treasury  of  the  town-  *•  *  "•  Mis- 
ship  so  set  off,  for  the  use  of  such  township.     [38  v.  131,  §  17.] 

Sec.  6644.     It  shall  be  the  duty  of  each  justice  of  the  peace,  to 
keep  a  book  of  sufficient  size  for  the  purpose  of  recording  all  strays,  jMtice't  stray    ■ 
the  appraisement  of  which  shall  be  returned  to  his  office ;  and  when  the  to  succeswr'''who 
office  of  such  justice  becomes  vacant,  by  his  term  of  service  expiring,  ro»y  give  "pies, 
resignation,  or  otherwise,  he,  or  his  legal  representatives,  shall  deliver 
the  said  book  to  the  clerl^  of  the  township;  and  it  shall  be  the  duty  of 
such  clerk  to  deliver  over  such  book  to  the  person  who  shall  succeed  „  » <i  mo 
said  justice  in  office,  whose  duty  it  shall  be  to  furnish  a  copy  of  such 
appraisement,  in  the  same  manner  as  if  he  had  been  in  office  at  the  time 
the  return  of  such  appraisement  was  made.     [38  v.  131,  §  18.] 

Sec.  6645.     If  any  person  shall  neglect  to  perform  any  of  the  duties  Penalty  for  nag- 
required  by  this  chapter,  or  shall  do  anything  contrary   thereto,  such  under  ?hb''ciS[^' 
p>erson  shall  forfeit  and  pay  a  sum  not  exceedmg  one  hundred  dollars,  »•'■• 
nor  less  than  one  dollar,  to  be  recovered  by  action  before  any  court  hav- 
ing cognizance  thereof,  and  shall,  moreover,  be  liable  to  the  action  of 
the  party  injured ;  and  it  is  hereby  made  the  duty  of  each  township  Township  tr«u- 
treasurer  to  sue  for,  and  collect  and  pay  over,  all  moneys  arising  by  vir-  «'Y^'^/,"lf '  '"^ 
tue  of  any  forfeiture  incurred  as  aforesaid.     [38  v.  131,  §  19.]  ' 

Sec.  6646.     All  suits  brought  in  behalf  of  the  township,  under  the  '"  """«  of 
provisions  of  this  chapter,  shall  be  prosecuted  by  the  treasurer  thereof, 
in  the  name  of  the  trustees  of  the  township,  anything  in  this  chapter 
to  the  contrary  notwithstanding.     [38  v.  131,  §  20.]  s.  *C.1418. 

Sec.  6647.     In  every  case,  when  any  freeholders  or  householders  ^uid'ere'^'*' 
perform  any  services  under  the  provisions  of  this  chapter,  they  shall 
each  be  entitled  to  receive  the  sum  of  fifty  cents  for  each  day  they  may 
be  actually  employed,  to  be  paid  at  the  time  of  service,  by  the  person  ; 
or  persons  taking  up  such  stray  or  strays.     [38  v.  131,  §21.]  s.*c.i4i8. 

Sec.  6647o.     That  whenever  any  property  abandoned,  stolen  or  Abandoced  01 
supposed  to  have  been  stolen,  sKall  come  into  the  possession  of  any  h°w  dSpoSedfod 
sheriiT,  constable  or  other  person,  except  a  policeman  or  city  marshal, 
and  shall  remain  in  the  possession  of  said  officer  or  person  for  a  period 
of  thirty  days  without  being  reclaimed  by  the  owner,  said  prpperty,  if  Sa\Yaf>. 
an  animal,  shall  be  disposed  of  as  provided  in  said  chapter  in  regard 
to  estrays ;  if  other  than  an  animal,  it  shall  be  disposed  of  as  provided 
in  said  chapter  [eleven]  in  regard  to  drifts.   \.April  16,  1883  :  80  v.  142.] 
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CHAPTER  12. 

EXECUTION,  AND    ITS   INCIDENTS. 


Sbction 

6648.  Executions  may  issue  within  five  years, 
on  request. 
When  issued  without  demand. 


6649. 


Stav  of  Execution. 


Lay  of  execution  to  be  applied  for^ 
ndertaking  therefor. 


shall 


6660.  When  su 

and  undertaking 
6651    For  what  time  stay  allowed. 

6652.  Cases  in  which  stay  of  execution 

not  be  allowed. 

6653.  Recall  of  execution. 

6654.  Bail  for  suy  to  be  proceeded  against  be- 

fore surety  liable  on  judgment. 
6666.  Surety  ma^  demand  increase  of  stay  bail : 

£roceedings  in  such  case :   and  when 
t   may  have  execution  against  princt- 
Ral  and  stay  bail, 
en  execution  may  issue  notwithstand- 
ing the  stay. 

6657.  When  bail  for  stay  may  have  execution 

is!tiicd. 

6658.  How,  i'n  such  case,  second  stay  obtained. 

6659.  When  judgment  to  stand  for  benefit  of 

bail :   who  may  obtain  execution :  and 
tran^^cript. 

6660.  Proceedings  to  obtain  further  surety  for 

stay. 

6661.  When   justice  may   i.ssue  execution   for 

other  justice. 
6(>6*i.  Justice  may  issue  execution  for  co.its. 
6663.  Execution,  by  whom  issued  and  to  whom 

directed :  its  requisites. 


Section 

6664.  Against  joint  debtors,  some  of  whom  not 

served. 
6666.  Constable    may  omit   arrest,    or    pcmut 

escape,  at  his  peril. 

6666.  How  long  debtor  may  be  imprisoned. 

6667.  The  affidavit  of  the  prisoner. 

6668.  Liability  of  constable. 

6669.  Proceeaings  against  the  bait  for  stay. 

6670.  If  judgment  debtor  die  before  satisfac- 

tion, execution  may  first  issue  against 
stay. 

Order  of  Arrest  After  Judgment. 

6671.  Issuing    of    order  of  arrest  after  judg 

ment:  the  affidavit.  ' 

6672.  The  order  of  arrest. 

Sale  on  Execution. 

(Wi73.  The  notice  of  sale. 

6G74.  Justice  and  constable  not  to  purchas*. 

(H;75.  Allowance  for  keeping  stock. 

6676.  The  inventory,  and  penalty  against  con- 

stable for  not  making. 

6677.  Schedule   to  be   returned  of  goods  not 

sold :  order  for  sale  of  such  goods. 

6678.  Security  for  re-delivery  of  goods. 

6679.  Rights,   etc.,   of    landlord  or    tenant    in 

crops,  etc.,  againist  whom  writ  was  not 
issued,  protected. 

6680.  Excuse  of  constable  for  failure  to  execute 

writ. 


Kxeeution  owr  Sec.  6648.  Execution  for  the  enforcement  of  a  judgment  before 
^"rs,'^**«qu«t.  a  justice  of  the  peace  (except  when  it  has  been  taken  to  the  common 
picas  on  error,  or  appeal,  or  docketed  therein,  or  during  the  time  it 
may  be  stayed,  as  provided  in  this  title),  may  issue  by  the  justice 
before  whom  the  judgment  was  rendered,  or  by  his  successor  in  office, 
on  the  application  of  the  party  entitled  thereto,  at  any  time  within  five 
years  from  the  entry  of  the  judgment,  or  the  date  of  the  last  execution 
issued  thereon,  or  the  revivor  thereof.     [51  v.  179,  ^  154.] 

Sec.  6649.  It  shall  be  the  duty  of  the  justice,  if  the  case  be  not 
appealed,  taken  up  on  error,  docketed  in  the  common  pleas,  or  bail  has 
not  been  given  for  the  stay  of  execution  at  the  expiration  of  ten  days 
from  the  entry  of  the  judgment,  to  issue  execution  without  a  demand, 
and  proceed  to  collect  the  judgment,  unless  otherwise  directed  by  the 
judgment  creditor.     [51  v.  179,  §  155.] 


8.  AC.  799. 


When  issued 
without  demand. 


8.  ft  C.  706. 


STAY   OF    EXECUTION. 


When  stay  of 
execution  to  be 
applied  for,  and 
undertaking 
therefor. 


See  Appeadlx. 


Sec  6660.  Any  person  against  whom  judgment  may  be  rendered 
before  a  justice  of  the  peace,  except  as  hereinafter  excepted,  may  have 
stay  of  execution  for  the  several  periods  hereinafter  mentioned,  by  enter- 
ing into  an  undertaking  to  the  adverse  party,  within  ten  days  after  the 
rendition  of  such  judgment,  with  good  and  sufficient  yUfWy,'  resident 


g  6649.  For  the  neglect  of  .i  ju!>ticc  to  issue  execution  when  required  by  law,  he  and  his 
sureties  are  liable  on  hi<i  oflicini  bond,  and  the  measure  of  damages  is  the  loss  suffered  by  the 
creditor,  and  not  necessarily  the  amount  of  the  judgment.     Gayior  v.  Hunt,  23  O.  S.  '.^. 

g  6650.  An  undertaking  for  stay,  if  signed  after  the  ten  days,  though  not  available  under  the 
statute,  is  good  as  a  common  law  contract,  when  based  upon  a  sufficient  consideration  r  and  the 
release  of  a  levy  and  a  delay  of  execution  tor  the  period  fixed  by  the  statute  is  such  sufficient 
consideration  ;  and  the  execution  of  such  undertaking  on  the  Justices*  docket  is  a  sufficieDt 
delivery  of  it,  if  no  other  delivery  was  contemplated  by  the  parties.  Duektoall  v.  Rortr*,  15 
O.  S.  M4 :  Boling  V.  VoHng,  38  O.  S.  135. 

It  is  not  necessary  that  the  undertaking  be  written  before  the  bail  signs  his  name  on  the 
docket;  if  he,  for  the  purpose  of  becoming  bail  for  stay,  sign  his  name  on  the  docket  in  blank, 
and  the  undertaking  be  afterward  written  over  his  signature,  he  is  bound.  Hen's:  v.  Nowemi^t, 
7  O.  S.  480. 

Where  a  bail  for  stay  of  execution  signed  his  name  to  the  docket,  and  the  justice  neglected  to 
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of  the  county,  as  the  justice  shall  approve,  conditioned  for  the  jjayment 

of  the  amount  of  such  judgment,  interest,  and  costs,  and  costs  that 

may  accrue ;  which  undertaking  shall  be  entered  on  the  docket  of  the  ^  *  ''•  "*• 

justice,  and  be  signed  by  the  surety.     [51  v.  179,  §  156.]  • 

Sfx.  6651.     The  stay  of  execution  hereby  authorized  shall  be  grad-  granted"*  '**' 
uated  as  follows,  namely: 

First — On  any  judgment  for  five  dollars  and  under,  the  stay  shall  be 
for  sixty  days. 

Second — On  any  judgment  exceeding  five  dollars,  and  under  twenty 
dollars,  the  stay  shall  be  for  ninety  days. 

Third — On  any  judgment  for  twenty  dollars,  and  under  fifty  dollars, 
the  stay  shall  be  for  one  hundred  and  fifty  days. 

Fourth — On  any  judgment  for  fifty  dollars  or  upward,  the  stay  shall 
be  for  two  hundred  and  forty  days. 

Fifth — Where  judgment  is  obtained  against  a  surety,  and  he  takes  a 
stay  thereon,  and  he  obtains  judgment  against  the  principal,  stay  of 
execution  muist"be  allowed  on  the  judgment  against  the  principal  only 
so  long  that  the  stay  ^ill  exjnre  one  month  before  that  allowed  to  the  *  *  *•  ™'- 
surety  on  the  judgment  against  him.     [51  v.  179,  §  157.] 

Sec.  6652.     No  stay  of  execution  on  judgments  rendered  in  the  f,ay"f"«c'uU«« 
following  cases  shall  be  allowed  :  shall  not  be 

1.  On  judgments  rendered  against  justices  of  the  peace  for  refusing 
to  pay  over  money  by  them  collected  or  received  in  their  official 
capacity. 

2.  On  judgments  against  justices  of  the  peace  for  not  reporting 
annually  to  the  auditor  all  fines  as  required  by  law. 

3.  On  any  judgment  rendered  against  a  constable  for  failing  to 
make  a  return,  making  a  false  return,  or  refusing  to  pay  over  money  col- 
lected in  his  official  capacity. 

4.  On  judgments  against  bail  for  the  stay  of  execution. 

5.  Where  judgment  is  rendered  in  favor  of  bail  who  have  been  com-  8e«  Appendix, 
pelled  by  judgment  to  pay  fnoney  on  account  of  their  principal. 

6.  On  judgments  obtained  by  constables  on  undertakings  executed 
to  them  for  the  delivery  of  projierty,  or  undertakings  executed  to  an 
officer  in  replevin  of  property  levied  on  by  execution. 

7.  On  judgment  rendered  in  favor  of  any  person  for  wages  due  for  ,^_ 
manual  labor  by  him  performed.     [68  v.  74,  §  158.]  "T 

Sec.  6653.     If  the  execution  issued  before  the    undertaking   I'.r  Recall  of  execu- 
stay,  or  that  required  in  case  of  appeal  be  given,  and  such  undert.Tkipg 
be  given  afterward,  and  within  the  time  allowed,  the  ju.stice  shall  recall 
the  execution.     [51  v.  179,  §  159.]  8.*c.797. 

Sec.  6664.     5fo  execution  shall  be  issued  against  any  surety,  or  Bail  for  stay  of 
indorser,  to  enforce  the  collection  of  any  judgment  by  a  justice  of  the  proceedTdTgarns. 
peace,  in  which  bail  for  the  stay  of  execution  has  been  entered  without  ?«'<'"=  '""fj  "' 

*,    -       '  .  c  ,  •      ,  \  ,  ,      -1     mdorser  liable  on 

the  written  assent  of  such  surety,  or  mdorser,  unless  such  stay-bail,  judgment. 
who  shall  be  primarily  liable,  and  first  proceeded  against,  shall  have 
been  exhausted;  in  which  case  such  surety,  or  indorser,  shall  be  liable  S««  app*"*'"- 
for  any  unsatisfied  balance  of  such  judgment,  and  execution  may  issue       a  laa 
therefor.     [60  v.  70,  §  i.]-  8.* 8. 488. 

wrice  over  his  signature  an  undertaking  fur  stdy,  he  is  not  liable  on  his  bond  for  such  neglect. 
Ga^hr  v.  Hunt,  2:1  O.  S.  255. 

An  undertaking  by  an  infant  as  surety  for  stay  of  execution  is  not  void,  but  only  voidable, 
and  when  ratified  by  him  after  arriving  at  majority,  becomes  a  valid  and  enforceable  contract. 
Harntr  v.  DippU,  31  O.  S.  Tl, 

The  ^ving  of  bail  for  stay  of  execution  does  not  operate  as  a  release  of  errors  in  the  judg- 
jT^ent,  or  a  waiver  of  the  right  to  prosecute  proceedings  in  error  for  its  reversal.  Rvssell'v. 
i^iUs,  31  O.  S.  293;  but  it  operates  as  a  waiver  of  any  defect  in  the  serrice  of  the  summons. 
Ska/er  v.  Hackheimer,  36  O.  S.  215. 

The  surety  for  stay  of  execution  !s  discharged  by  a  contract  for  an  extension  of  time  made  by  the 
iud^mcnt  creditor  without  the  knowledge  or  consent  of  the  surety-  Bating  w.  Young,  38  O.  S.  135. 
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Surety  or  indnrscr 
may  demand  in- 
crease of  stay 
bail,  and  proceed- 
ings in  such  cases, 
and  when  he  may 
have  execution 
against  principal 
and  bail  for  stay. 


8.A8.4ffi. 


When  execution 
may  issue,  not- 
withstanding the 
suy. 

8.*C.7»8. 


When  bail  for 
stay  may  have 
execution  issued. 


8.  AC.  798. 


How,  in  such 
cascj  second  stay 
obtained. 


Sec.  6656.     Any  such  surety,  or  fndorser,  wTienever  he  shal 

the  opinion  that  such  stay-bail  is  insufficient,  may  apply  to  said 

of  the  peace  having  the  custody  of  the  docket  on  which  such  ju( 

is  entered,  for  further  security  on  said  judgment;  and  thereup 

said  Justice  shall  issue  a  notice  to  the  principal  to  appear  at  sut 

as  said  justice  may  appoint,  not  exceeding  five  days  from  the  i; 

said  notice,  to  show  cause  why  further  or  additional  bail  should 

given  upon  said  judgment,  which  notice  shall  be  served  and  rt 

by  a  constable  in  the  same  manner  in  which  a  summons  is  requ 

be  served  and  returned;  and  if  said  principal  shall  neglect  to  al 

the  time  mentioned  in  said   notice,  or  shall  fail  to  satisfy  said 

of  the  sufficiency  of  such  stay-bail,  or  shall  refuse  to  comply  wi 

order  as  said  justice  of  the  jieace  shall  make  in  that-  behalf,  t 

justice  shall  issue  execution,   and    proceed  to  the  collection 

judgment  as  if  the  stay  therein  had  expired ;  and  if  said  sui 

indorser,  shall  file  with  said  justice  of  the  peace  an  affidavit 

forth  that  the  principal  debtor,  or  bail  for  stay,  is  disposing  of  h 

erty  in  such  manner  as  to  endanger  the  collection  of  said  ju 

from  either  of  them,  it  shall  be  the  duty  of  said  justice  of  the  \ 

forthwith  issue  an  execution  upon  said  judgment,  and  proceec 

collection  thereof  as  if  the  .stay  on  said  judgment  had  expired 

said  principal  debtor,  or  said  stay-bail,  shall,  within  ten  days  f 

issuing  of  such  execution,  enter  new  or  additional  bail  for  stay 

cution  for  the  residue  of  time  for  which  said  judgment  might  b 

by  the  laws  of  this  state,  to  the  satisfaction  of  said  justice  of  thi 

then  the  said  justice  of  the  peace  shall  recall  such  execution  i 

time  said  original  stay  shall  expire;  and  in  the  collection  of  sa 

ment,  the  said  additional  bail  shall  be  exhausted  before  said  si 

indorser,  shall  be  liable;  and  the  said  justice  of  the  peace  shall 

against  said  stay-bail  in  one  action,  as  jointly  and  severally  lial 

said  judgment,  in  case  the  same  can  not  be  made  out  of  the  pre 

the  principal  in  the  manner  now  provided  by  law  :  provided,  th 

justice  of  the  peace  shall  find  that  such  original  stay-bail  is  s' 

and  that  said  surety,  or  indorser,  had  not  good  reason  for  instit' 

proceedings  hereby  authorized,  he  shall  tax  the  cost  of  the  pro 

to  such  surety,  or  indorser,  instituting  the  same.     [6o  v.  70,  i 

Sec.  6656.    Where  any  person  who  has  become  bail  for 

execution,  shall  remove  before  the  expiration  of  such  stay, 

other  county  or  state,  the  justice  shall,  on  demand,  issue  e 

against  the  goods  and  chattels  of  the  defendant,  or  other  part; 

whom  the  original  judgment  was  rendered,  to  be  proceeded  w 

other  cases.     [51  v.  179,  §  160.] 

Sec.  6657.  When  any  surety  for  the  stay  of  execution  shal 
apprehensive  that,  by  delaying  the  execution  until  the  expirati' 
full  time  of  such  stay,  he  or  she  may  be  compelled  to  pay  the  ji 
it  shall  be  lawful  for  such  surety  to  make  and  file  affidavit  of  I 
before  the  justice  on  whose  docket  the  judgment  is  entered ;  wh 
such  justice  shall  issue  execution  against  the  judgment  debtc 
shall  be  proceeded  in  as  in  other  cases :  provided,  such  bail 
thereby  be  discharged  from  liability,  but  may  be  proceeded  aga 
the  expiration  of  the  term  of  stay,  in  the  manner  as  if  execi 
not  issued  as  aforesaid.     [51  v.  179,  §  i6i.] 

Sec.  6658.  If  the  judgment  debtor  shall,  within  ten  d 
levying  such  execution,  enter  into  a  further  undertaking  for  th 
execution,  during  so  much  of  the  first  stay  as  remains  then  ui 
and  shall  pay  the  costs  of  the  execution  issued  against  him,  as  i 
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it  shall  be  the  duty  of  the  justice  to  take  such  further  undertaking,  and 
recall  the  execution ;  and  the  person  who  last  became  surety  shall  first 
be  proceeded  against,  until  it  shall  appear,  by  the  return  of  the  con- 
stable, that  he  or  she  has  no  goods  and  chattels  whereon  to  levy,  before  g^  ^j,  ,„ 
proceedings  shall  be  instituted  on  the  undertaking  first  given.     [51  v.  " 
179,  §162.] 

Sec.  6659.     When   any  judgment  shall  be  obtained  against  any  when  jn.;  rnci 
person  who  shall  have  entered  himself  bail  on  the  docket  of  any  justice  j?  J'f'^'^'j/'"'  '""'■ 
of  the  peace,  agreeably  to  the  provisions  of  this  title,  the  original  judg- 
ment shall  remain  good  and  valid  in  law,  for  the  use  of  such  bail;  who, 
at  any  time  thereafter,  may  sue  out  execution,  on  such  judgment,  against  who  m-iy  obtaia 
the  goods  and  chattels  of  the  defendant  /or  the  use  of  such  bail,  which  e^'^cution: 
shall  be  so  indorsed  by  the  justice,  and  such  bail  shall  also  be  entitled  s.  *  c.  7»8. 
to  a  transcript  of  such  judgment,  for  his  own  use;  which  shall  have  the  And  transcript. 
same  force  and  effect  as  transcripts  in  other  cases.     [51  v.  179,  §  163.] 

Sec.  6660.     At  any  time  before  the  stay  shall  expire,  if  the  justice  Proceedings  lo 
taking  the  surety,  or  his  successor  in  office,  shall  become  satisfied  that  ^'^'J'^Jy  f""^,", 
the  surety  is  insufficient,  it  shall  be  his  duty  to  cause  written  notice 
thereof  to  be  given  to  the  defendant,  or  if  he  be  absent,  that  the  same 
be  left  at  his  residence,  requiring  him  to  give  additional  surety.     If 
such  defendant  shall  not  have  given  such  additional  surety,  on  or  by  the 
third  day  after  the  giving  of  such  notice,  such-  fact  shall  be  entered  on 
the  docket,  and  he  shall  immediately  issue  execution  against  the  de- 
fendant for  the  collection  of  the  judgment.     If  within  ten  days  after 
the  issuing  of  such  execution,  surety  to  the  satisfaction  of  the  justice  be 
given,  the  execution  shall  be. recalled  and  stayed  until  the  expiration  of  *•*".  798. 
the  original  day.     [51  v.  179,  §  164.] 

Sec.  6661.     It  shall  be  lawful  for  any  justice  of  the  peace,  of  any  when  justice  ««» 
township  of  this  state,  to  issue  executions  on  any  judgments  on  the  ^^"other'ju'st'iM. 
docket  of  any  justice  of  his  township,  who  may  be  unable  to  issue  said 
executions   in  consequence  of  sickness,  absence,  or  any  other  cause. 
[56  V.  34,  §  165.]  '  ^•*^-'"'*- 

Sec.  6662.     Every  justice  of  the  peace  shall  have  the  same  power  M.iy  issue  execo- 
and  authority  to  issiie  executions  for  costs,  in  the  same  manner  and  in-  """' f"""  <=°«» 
stances  that  the  clerks  of  common  pleas  are  authorized  to  issue  such  . 
executions.     [43  v.  120,  §  i.]  ^  »^*C.808. 

Sec.  6663.     The  execution  must  be  directed  to  a  constable  of  the  Execution,  by 
county,  and   subscribed   by  the  justice   by  whom  the  judgment  was  ."''Xm  directed*! 
rendered,  or  by  his  euccessor  in  office,  or  by  the  justice  in  whose  hands  "» requisites. 
the  docket  of  any  justice  of  the  township  has  been  placed,  in  conse- 
quence of  the  justice  who  may  have  rendered  judgment  being  unable 
to  issue  by  reason  of  sickness,  absence,  or  any  other  cause ;  and  must 
bear  date  the  day  of  its  delivery  to  the  officer  to  be  executed.     It  must 
intelligibly  refer  to  the  judgment,  by  stating  the  names  of  the  parties, 
and  the  name  of  the  justice  before  whom,  and  of  the  county  and  town- 
ship where,  and  the  time  when,  it  was  rendered;  the  amount  of  the 


\  666.3.  After  the  issuing  of  execution,  .nny  person  indebted  to  the  judgment  debtor  inay  pay 
10  the  constable  the  amount  of  his  debt,  <>r  so  much  thereof  as  may  be  necessary  lo  satisfy  tiie 
execution,  and  the  constable's  receipt  will  be  a  sufficient  discharge  for  the  amount  so  paid,  or 
directed  to  be  credited  by  the  judgment  creditor  on  the  execution.  Hallanan  v.  Crvw,  15  O.  S. 
176. 

As  against  a  subsequent  levy,  a  prior  levy  it  not  invalid  because  it'was  excessive.  Pugk-i. 
Calloway,  10  O.  S.  488. 

The  making  of  an  inventory,  though  often  desirable,  is  not  necessary  to  constitute  a  valid 
levy  upon  personal  property.     lb. 

A  finding  of  a  court  that  there  was  a  valid  levy,  will  not  be  disturbed  when  it  appears  that 
the  officer,  by  virttie  of  a  process  in  his  hands,  asserts  a  right  in  respect  of  goods  within  hit 
power,  and  the  debtor  had  admitted  the  levy  by  giving  bond  for  the  forthcomillg  of  the  property. 

For  what  is  a  valid  levy  on  chattels,  see  notes  to  \  5375. 
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EXECUTION,  AND  ITS  INCIDENTS. 


6664- 


judgment,  and  if  less  than  the  whole  is  due,  the  true  amount  thi 
as  follows : 

1.  If  it  be  a  case  where  the  defendant  can  not  be  arrested,  ii 
direct  the  officer  to  collect  the  amount  of  the  judgment  out 
personal  property  of  the  debtor,  and  pay  the  same  to  the  party  ei 
thereto. 

2.  If  it  be  a  case  where  any  of  the  judgment  debtors  are  ce 
on  the  docket  as  surety,  it  shall  command  that  the  money  be  m; 
the  personal  property  of  the  principal  debtor,  and  for  want  then 
the  personal  property  of  the  surety.  In  such  cases  the  personal 
erty  of  the  principal,  subject  to  execution  within  the  jurisdiction 
be  exhausted  before  any  of  the  property  of  the  bail  shall  be  tal 
execution.  ' 

3.  If  it  be  a  case  where  the  defendant  may  be  arrested  in  ac 
to  the  foregoing,  it  must  direct  the  officer,  if  sufficient  property 
defendant,  subject  to  the  execution,  can  not  be  found  to  satisfy  th< 
ment,  that  he  arrest  the  debtor,  and  commit  him  to  the  jail  of  the  c 
until  he  pay  the  judgment  or  be  discharged  according  to  law,  unit 
execution  be  accompanied  by  an  order  of  arrest,  as  hereinafte 
vided. 

4.  It  must,  in  all  cases,  direct  the  officer  to  make  return  of  tl 
cution,  and  a  certificate  thereon,  showing  the  manner  in  which 
executed  the  same,  in  tfiirty  days  from  the  time  of  his  receipt  tl 
[56  V.  34,  §  165.] 

Sec.  6664.  Upon  an  execution  on  a  judgment  against  joint  di 
upon  one  or  more  of  whom  the  summons  was  not  served,  the  ext 
must  contain  a  direction  to  collect  the  amount  out  of  the  joint  pr 
of  all  the  defendants,  or  the  separate  property  of  the  persons 
whom  the  summons  was  served,  to  be  specified  by  name.  I 
judgment  be  also  such  that  t}ie  defendants  are  subject  to  arrest  th 
the  justice  must  further  specify  the  names  of  those  defendants  : 
with  the  summons,  who  may  be  arrested  for  want  of  property. 
179,  §  166.] 

Sec.  6665.  A  constable  may,  at  his  peril,  omit  to  arrest  a  c 
or  after  arrest,  suffer  him  to  go  at  large  before  the  return  day,  s 
only  to  his  liability  for  an  escape,  or  for  omitting  to  arrest,  if  he 
have  either  the  money  or  the  person  of  the  debtor  in  custody  at  1 
piration  of  thirty  days.     [51  v.  179,  §  167.] 

Sec.  6666.  The  debtor,  committed  as  herein  provided,  rr 
held  in  prison  ten  days,  and,  if  he  be  a  person  without  a  farr 
which  he  provides,  one  day  in  addition,  for  every  dollar  over  te 
on  the  execution,  or  if  he  have  a  family  for  which  he  provides,  o 
in  addition  for  every  two  dollars  over  twenty,  due  on  the  exe< 
[51  V.  179,  §  169.] 

Sec.  6667.  The  affidavit  of  an  imprisoned  debtor,  that  hi 
family  for  which  he  provides,  specifying  by  name  one  or  more  pt 
members  of  such  family,  and  the  place  of  their  residence,  is  su 
evidence  thereof  to  authorize  his  discharge  by  the  jailer.      [5 1 

§  '70-] 

Sec.  6668.  A  constable  is  liable  to  the  party  in  whose  fa 
execution  issued  to  him  for  the  amount  thereof,  in  the  following 

1.  Where  he  suffers  thirty  days  to  elapse  without  making  a  true 
thereof  to  the  justice,  and  paying  to  him,  or  to  the  party  entith 
money  collected  thereon  by  him. 


&«c.nM. 


Axainst  joint 
debtors,  some  of 
wlloni  not  served. 


8.  A  C.  7M. 


Constable  may 
omit  to  arrest,  or 
permit  escape,  at 
nis  peril. 

o*  tt  C  7v9« 

How  long  debtor 
may  be  im- 
prisoned. 


8.  A  C.  7W. 

The  affidavit  of 
the  prisoner. 


s.«a8oo. 


Liability  of  con- 
stable. 


\  «B68.     A  constable  is  liable  to  the  plainliflT  in  execution  for  ihe  amount  due  there' 
cases  where  he  suffers  thirty  days  to  elapse  without  making  a  true  return,  and  also  in 
vhere  he  does  not,  within  that  time,  pay  over  money  collected  ;  and  it  is  not  necessary 
ts  make  him  s.0  liable,  that  both  duties  be  neglected.     Evans  v.  Houst,  26  O.  S.  488. 
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2.  Where  l\e  willfully  and  carelessly  omits  to  levy  on  property  within 
thirty  days,  or,  if  the  defendant  be  liable  to  be  imprisoned,  then  to  ar- 
rest and  commit  him  to  the  jail  of  the  county  within  thirty  days.     [5 1  v.  ^  *  "•  *"*' 
179.  §171.1 

Sec.  6669.     When  an  execution  shall  be  returned  unsatisfied  for  proceeding* 
the  want  of  goods  and  chattels,  the  justice  shall,    unless  otherwise  »g»«nst  the  bwi 
directed  by  the  party  for  whom  the  execution  issued,  commence  an  ac-  "  "*''■ 
tion  on  the  undertaking  for  the  stay  of  execution,  and,  so  soon  as  judg- 
ment is  obtained  thereon,  shall  issue  execution,  and  if  such  execution 
be  returned  unsatisfied,  in  whole  or  in  part,  for  want  of  goods  or  chat- 
tels of  the  bail  whereon  to  levy,  then  the  plaintiff  may  demand  and 
have  execution  on  the  original  judgment,  for  the  amount  remaining  8.*c.800. 
due.    [51  V.  179,  §  172.] 

Sec.  6670.     Where  bail  is  given  for  the  stay  of  execution,  and  the  if  judgment  debt 
defendant  against  whom  the  judgment  was  rendered  shall  die  before  facUon  ««"[« 
the  same  is  satisfied,  the  creditor  may  proceed  against  the  surety  in  the  ni»y  firet  issue 
undertaking,  in  like  manner  as  if  execution  had  been  issued  against  the  **"""  '*■"• 
defendant,  and  returned  not  satisfied  for  want  of  goods  and  chattels  „  .  ^  ^^ 
whereon  to  levy.     [51  v.  179,  §  173.]  s.*c,8oo. 

ORDER   OF    ARREST   AfTER   JUDGMENT. 

Sec.  6671.     On  the  judgment  against  the  defendant,  in  any  civil  Usninc  of  order 
suit  before  a  justice  of  the  peace,  when  the  defendant  is  in  the  custody  jud^lJ,,*^'" 
of  the  officer,  as  hereinbefore  provided  for,  upon  order  of  arrest  before 
judgment,  or  if,  after  judgment  against  him,  there  is  filed  in  the  office 
of  such  justice  an  affidavit  of  the  plaintifi",  his  authorized  agent,  or  at-  The  affidavit, 
tomey,   made  before  any  person  competent  to  administer   an   oath, 
stating  the  amount  of  said  judgment  remaining  unpaid,  and  estabhsh- 
ing  one  or  more  of  the  particulars  specified  for  order  of  arrest  before 
judgment,  said  justice  of  the  peace  shall,  unless  otherwise  ordered  by 
the  plaintiff,  issue  an  execution,  and  accompany  the  same  with  an  order  *•**'•"<>• 
for  the  arrest  of  the  defendant.     [51  v.  179,  §  26.] 

Sf.c.  6672.     Said  order  of  arrest  shall  be  addressed  and  delivered.  The  order  of 
with  a  copy  of  the  affidavit,  to  the  constable  having  said  execution,  and  »"«»«• 
shall  state  the  names  of  the  parties,  be  signed  by  the  justice  issuing  it, 
and  state  the  amount  of  the  judgment  and  costs  unpaid,  and  shall 
require  the  officer,  in  case  the  same  shall  not  be  paid,  or  an  amount  of 
property  of  the  defendant  whereon  to  levy  execution  sufficient  to  satisfy 
the  same,  can  not  be  found  in  his  township,  to  arrest  the  defendant,  if 
not  already  in  the  custody  of  the  officer,  and  deliver  him  to  the  sheriff 
of  the  proper  county,  to  be  committed  by  him  to  the  jail  of  the  county, 
and  kept  in  custody  until  discharged  by  law :  provided,  however,  that 
no  'such  order  of  arrest  shall  be  issued  until  the  undertaking  required 
for  order  of  arrest  before  judgment  shall  have  been  executed.     [51  v.  ■•**'"6' 
179,  §  *7] 

SALE   ON    EXECUTION. 

Sec.  6673.     AH  property  taken  in  execution  under  the  provisions  The  notice  of  sale, 
of  this  title  shall  be  advertised  for  sale,  at  four  of  the  most  public  places 

■   I6669.    TTie  remedy  given  by  this  section  on  undertaltinRs  for  stay  of  execution   is  cumula- 
tive only,  and  not  exclusive.     Duckwaht  v.  Rogers^  15  O.  S.  .>41.  _ 

In  a  petition  upon  an  undertaking  for  su^y  before  a  justice,  it  is  necessary  to  aver  execution 
issued  after  stay  expired,  notwithstanding  other  executions  may  have  been  issued  before  such 
expiration  under  proceedings  to  obtain  additional  security  by  virtue  of  g  6660.  Murphy  v.  Flow- 
tr;  27  O.  S.  460. 

J!  6673.     A   constable  can  lawfully  receive  and  cry  at   bis  official  sale  only  such   bids  as  an 
cred  and  received  at  the  time  and  place  of  sale.     S/ariing  v.  Todd,  27  O.  S.  021. 
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§§6674- 


«.  *  C.  800. 


Justice  and  con- 
stable not  to  pur- 
chase. 


8.  AC.  800. 


Allowance  for 
keeping  uock. 


8.  *  C.  801. 

The  inventory, 
and  penalty 
against  constable 
lor  not  making. 


within  the  township  where  such  property  was  seized,  at  least  ten 
previous  to  the  time  appointed  for  such  sale,  which  sale  shall  b< 
between  the  hours  of  ten  o'clock  a.  m.  and  four  o'clock  p.  m.,  , 
house,  or  on  the  premises  where  such  property  was  taken,  or  at  c 
the  most  public  places  within  the  township.     [51  v.  179,  i^  174-] 

Skc.  6674.  It  shall  not  be  lawful  for  any  justice  of  the  peaci 
issued  tlie  execution,  nor  for  the  constable  holding  the  executi 
purchase,  either  directly  or  indirectly,  any  property  sold  on  such  t 
tion ;  and  any  justice  or  constable  who  shall  offend  against  the  \. 
ions  of  this  section,  shall  forfeit  and  pay,  for  every  such  ofrens( 
sum  not  exceeding  one  hundred  dollars  nor  less  than  five  dollars; 
recovered  by  civil  action,  in  the  name  of  the  state  of  Ohio,  befoi 
court  having  jurisdiction  thereof,  for  the  use  of  the  township 
such  offense  was  committed;  and  he  shall  moreover  be  liable 
action  of  the  party  injured  thereby.     [51  v.  179,  §  175-] 

Sec.  6675.  When  any  cattle  or  other  live  stock  shall  be  tal 
execution,  it  shall  be  the  duty  of  the  justice  who  issued  tht 
cution,  or  other  justice  charged  with  the  duty  of  coUectin 
judgment,  whereon  such  execution  issued,  to  allow  the  constab 
keeping  the  same,  a  reasonable  compensation,  to  be  taxed  an 
lected  as  other  costs  in  the  suit.     [51  v.  179,  *^  176.] 

Sec.  6676.  When  a  constable  shall  levy  on  and  sell  any 
and  chattels,  he  shall  make  out  and  annex  to  his  return  to  the 
tion,  in  virtue  of  which  such  sale  was  made,  a  true  inventory  of  a 
property,  and  of  each  article  thereof,  and  the  price  at  which  the 
was  sold;  and  for  each  and  every  neglect  to  return  a  true  and  ac 
schedule  or  inventory  of  property  sold,  or  remaining  unsold  foi 
of  bidders,  or  other  just  cause,  and  if  sold,  the  price  at  which  th 
was  sold,  each  and  every  constable  guilty  of  such  neglect  shall 
and  pay,  on  conviction  thereof,  any  sum  not  exceeding  one  hi 
dollars,  to  be  recovered  by  action  in  the  name  of  the  state  of  Ol 
the  use  of  the  party  injured  thereby,  to  be  prosecuted  before  an] 
having  cognizance  thereof.     [51  v.  179,  §  177.] 

Sec.  6677.  Where  a  constable  shall  have  levied  on  any  goo 
chattels,  which  remain  unsold  for  want  of  bidders,  or  other  just 
it  shall  be  his  duty  to  return,  with  the  execution,  a  schedule  of  a 
goods  and  chattels ;  and  the  justice  shall,  unless  otherwise  direc: 
the  party  for  whom  such  execution  issued,  or  his  agent,  imme 
thereafter,  issue  an  order  thereby  commanding  any  constable  to 
the  same  may  be  directed  or  delivered,  to  expose  such  property  t 
which  sale,  and  the  proceedings  thereon,  shall  be  the  same  as  i 
property  had  been  sold  on  the  original  execution.     [51  v.  179,  { 

Sec.  6678.     Any  constable  having  levied  on  goods  and  chat 
which  he  permits  the  party  against  whom  the  execution  issued  to 
the  possession,  is  authorized  to  take  such  security  for  his  own 
nity  as  he  may  require,  that  such  property  shall  be  delivered 
time  and  place  appointed  for  the  sale  thereof     [51  v.  179,  §  17 

Sec.  6679.  In  all  cases  where  any  lands  may  have  be^ 
reserving  rent  in  kind,  and  when  the  crops  or  emblements  grow 
grown  thereon,  shall  be  levied  on  or  attached  by  virtue  of  any 
tion,  attachment,  or  other  process,  against  the  landlord  or  tena 
interest  of  such  landlord  or  tenant  against  whom  such  process  •i 


8.  AC.  801. 


Schedule  to  be  re- 
turned or  goods 
not  sold. 


Order  for  sale  of 
such  goods. 


8.  *  C.  801. 

Security  for  re- 
delivery of  prop- 
erty. 


N.  A  C  801. 

Rights,  etc.,  of 
landlord  or  tenant 
in  crops,  etc., 
against  whom 
writ  was  not 
iuued,  protected. 


\  6(>78.  Where  the  constable  has  taken  security  for  his  own  indemnity,  and  leaves 
erty  levied  upon  in  the  possession  of  the  debtor,  the  debtor's  possession  is  to  be  regan 
possession  of  the  constable,  and  as  against  a  sheriff  who  afterwards  levies  upon  the 
the  constable  h.is  the  right  to  the  immediate  possession,  and  may  maintain  an  action 
without  a  demand  for  the  redelivery  of  the  property.     Pu£h  v.  Catlovtay^  10  O.  S.  488 
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REVIVOR  OF  JUDGMENT. 


Tit.  Ill,  Ch.  13. 


issued  shall  not  be  affected  thereby ;  but  the  same  may  be  sold,  subject 

to  the  claim  or  interest  of  the  landlord  or  tenant  against  whom  such  ^  *  *"  **'• 

process  did  not  issue.     [51  v.  179,  §  180.] 

Sec.  6680.     In  cases  where  the  constable  shall  make  it  appear  to  Excuse  of  con- 
the  satisfaction  of  the  justice  that  he  has  been  deprived  of  an  oppor-  t"execut/wrir 
tunity  of  lev)'ing  an  execution  within  the  time  prescribed  by  this  title, 
or  otherwise  prevented  from  making  the  whole  of  the  money  therein 
required  to  be  made,  and  shall  make  return  to  the  justice  who  issued 
the  same  to  that  effect,  such  justice  is  hereby  authorized  and  required 
to  issue  further  processi  of  execution  for  the  amount  or  balance  remain- 
ing unsatisfied;  which  shall  be  served  and  returned,  in  all  respects,  as  S-*****!. 
other  executions  are  under  this  title.     [51  v.  179,  §  181.] 


CHAPTER  13. 

REVIVOR   OF   JUDGMENT. 


Sectioh 

fi6!»l.  Dormaot  judgment,  how  revived. 


Section 

6ti82.  The    preceding    section    a     cumulative 
remedy. 


Sec.  6681.  Any  judgment  which  has  been,  or  shall  be  rendered  Dormant  judg- 
by  a  justice  of  the  peace,  and  now  is,  or  shall  become  dormant,  may  "i*"^  '■«*  '*- 
be  revived  in  the  same  manner  as  is  prescribed  for  reviving  dormant 
judgments  in  the  court  of  common  pleas;  and  when  the  plaintiff  to  See  |  5367. 
such  dormant  judgment,  his  agent,  or  attorney,  shall  make  an  affidavit 
that  the  defendant,  or  any  of  the  defendants,  are  non-residents  of  the 
county,  and  that  such  judgment  remains  unsatisfied  in  whole,  or  in  part, 
with  a  statement  of  the  amount  owing  thereon,  a  notice  may  be  pub- 
lished for  six  consecutive  weeks,  as  provided  for  service  by  publication, 
notifying  him  to  appear  on  a  day  therein  named,  not  less  than  five  days 
after  the  completion  of  such  publication,  and  show  cause  why  judg- 
ment shall  not  be  revived  against  him  or  them,  and  if  sufficient  cause 
be  not  shown  to  the  contrary,  the  judgment  shall  stand  revived  for  the 
amount  which  the  justice  shall  find  to  remain  due  and  unsatisfied  upon 
such  judgment :  provided,  that  the  conditional  order  to  revive,  herein 
provided,  shall  be  served  and  returned  in  the  same  time,  and  in  the  same 
manner,  as  is  provided  for  the  service  of  summons  in  actions  before  a 
justice  of  the  peace;  and,  provided,  further,  that  in  all  cases  wherein 
service  may  be  made  by  publication,  personal  service  of  a  copy  of  the 
order  may  be  made,  either  within  or  out  of  the  state.     [62  v.  40,  §  i.] 

Sec.  6682.     Nothing   herein   shall   be   construed  to  prevent   the  The  preceding 
revivor,  in  the  manner  now  prescribed  by  law,  of  judgments  of  justices  "ve''ren?edy°'"' 
of  the  peace,  and  mayors,  tran.scripts  of  which  have  been  or  shall  be 
filed  in  the  court  of  common  pleas  and  entered  upon  the  execution 
docket  therein.     [62  v.  40,  §  2.]  8.*8.4». 


8. AS.  421. 
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§§  6683-6689. 


CHAPTER  14. 


CONSTABLES,  AND  THEIR    DUTIES. 


Section 

6683.  Vacancy,  how  filled :  when  constable  of 

adjoining  township  may  act. 

6684.  Oath  and  bond  of  constable  appointed. 

6685.  How  and  when  justice  may  appoint. 

6686.  Powers,  etc.,  of  constable  appointed  by 

justice. 

6687.  Justice  to  stand  as  his  surety. 
66S8.  Constable's  general  powers. 
66K9.  Duty,  in  executing  process. 

6690.  May  call  aid. 

6691.  Return  of  process. 

6692.  To  note  time  of  receiving  writ. 

6693.  Must  go  to  defendant's  residence  before 

rcttirning  *'  not  found." 


Vacancy,  how 
iilled. 


When  constable 
of  adjoining 
township  may  act. 


8.  AC.  808. 

Oath  and  bond  of 
constable  ap- 
pointed. 
S.  A  C.  802. 

When  and  how 
justice  may  ap- 
point. 

Rrr  Appendix. 


«.  A  C.  808. 


Powers,  etc.,  of 
constable  ap- 
pointed byjustice, 

R.  AC80S. 
See  Appendix, 

iustice  to  stand  as 
is  surety. 
Sec  Appendix. 
S.  AC.  80S. 


Constables' 
general  powers. 


ri.  «t  \j»  WW. 

Duty  in  executing 
proLcss. 

&AC.80a. 


1  Section 

;  6694.  To  arrest  on  view  or  warrant,  and  kecj 
I  the  peace. 

669.^.  Further  general  powers. 
6696i>.  When  levies  may  be  made  subjecl  U 

prior  levies. 
'  6696.  On  taking  prisoner  to  jail,  to  leave  cop] 

of  process  with  jailer. 
I  6697.  To  whom  to  pay  over  money. 
I  6698.  Penalties  against. 
I  4999.  Constable  ministerial  officer  in  justice' 

court:  conservators  of  the  peace:  t 
I  serve  criminal    process  without  the! 

county,  and    to  return    fugitives  inl 

other  counties. 


Sec.  6683.  Whenever  a  vacancy  shall  occur  in  the  office  of  coi 
stable,  in  any  township,  by  death,  removal,  resignation,  or  non-accep 
ance  of  the  person  elected,  or  when  there  shall  be  a  failure  to  elect,  tV 
township  trustees  shall  appoint  a  suitable  person  to  fill  such  vacancy  un 
the  next  annual  election  for  constable,  and  until  a  successor  be  elect< 
and  qualified :  provided,  however,  that  in  any  case  when  there  shall  1 
no  constable  in  any  township,  the  constable  of  any  other  adjoining  tow 
ship  in  said  county  shall  and  is  hereby  authorized  to  serve  any  proc« 
that  any  constable  of  said  township  is  now  or  may  be  authorized 
serve  by  law.     [56  v.  19,  §  186.] 

Sec.  6684.  The  constable  so  appointed,  shall  take  a  like  oath  a 
give  a  like  undertaking,  as  is  required  in  other  cases  of  constabl 
l5'  V.  179.  S  187.] 

Sec.  6685.  A  justice  of  the  peace  may  appoint  a  constable  or  ci 
stables  for  a  .special  purpose,  either  in  civil  or  criminal  cases,  whenc 
such  appointment  may  become  necessary,  in  the  following  cases : 

1.  Where  there  is  no  constable  in  the  township. 

2.  In  the  case  of  disability  of  one  of  the  regular  constables  in 
township. 

3.  Where  the  constable  therein  is  a  party  to  the  suit . 

4.  When,  from  the  pressure  of  official  business,  the  constables  th 
in  are  not  enabled  to  perform  the  duties  required  by  the  office. 

The  justice  making  the  appointment,  shall  make  a  memorarK 
thereof  on  his  docket,  and  shall  require  the  person  appointed  to  1 
an  oath,  as  required  in  other  cases.     [51  v.  179,  §  188.] 

Sec  6686.     The  person  so  appointed  by  the  justice,  after  tal 
such  oath,  shall  have  the  same  authority,  be  subject  to  the  same  p« 
ties,  and  entitled  to  the  same  fees,  as  other  constables.      [5 1  v. 
S  189.] 

Sec.  6687.     Such  justice  shall  stand  as  surety,  and  shall  be  in 
character  liable,  he  and  his  sureties,  for  any  neglect  of  duty  or'any 
;al  proceedings,  on  the  part  of  such  constable,  so  by  him    appoii 
51  V.  179,  §190.1 

Sec.  6688.  AH  constables  shall  be  ministerial  officers  in  jus 
courts,  in  their  respective  townships,  in  civil  cases,  and  in  their  res 
ive  counties  in  criminal  cases,  and  civil  process  may  be  execut< 
them  throughout  the  county,  under  the  restrictions  and  provisioi 
the  law.     [51  V.  179,  §  191.] 

Sec  6689.     It  shall  be  the  duty  of  every  constable    to  ser\ 
execute  all  warrants,  writs,  precepts,  executions,  and  other   proc< 
him  directed  and  delivered,  and  in  all  respects  whatever,  to  do  air 
form  all  things  pertaining  to  the  office  of  constable.    [51  v.  1 79,  § 
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Sec.  6690.    "In  discharging  their  duties,  constables  may  call  to  MaycaUaid. 
their  aid  the  power  of  the  county,  or  such  assistance  as  may  be  neces- 
sary,    [si  v.  179,  §  193.1  8.AC.80S, 

SEfc.  6691.     Tt  shall  be  the  duty  of  every  constable  to  make  due  Return  of  process. 
return  of  all  process  to  him  directed  and  delivered,  at  the  proper  office 
and  on  the  proper  return  day  thereof;  or  if  the  judgment  be  docketed 
in  the  common  pleas,  appealed  or  stayed,  upon  which  he  has  an  execu- 
tion, on  notice  to  return  the  execution,  stating  thereon  such  fact.     [51  s***"-^'- 
V.  179,  S  194.] 

Sec.  6692.     It  shall  be  the  duty  of  every  constable,  on  the  receipt  _. 

f.  .  ,  .      ,      •'  ''  ,.  '  ,  ,*^     To  note  time  of 

of  any  writ  or  other  process  (subpoenas  excepted),  to  note  thereon  the  receiving  writ. 
time  of  receiving  the  same ;  he  shall  also  state  in  his  return  on  the  same,  ( 

the  tim^  and  manner  of  executing  it.     [51  v.  179,  §  195.]  8.*c.  so*. 

Sec.  6893.  No  constable  shall  make  a  return  on  any  process  of  mbsi  gn  to  de- 
" Not  found,"  as  to  any  defendant,  unless  he  shall  have  been  once  at  lendams rcsi- 
least  to  the  usual  place  of  residence  of  the  defendant,  if  such  defend-  titrning  "No" 
ant  have  any  in  the  county.     [51  v.  179,  §  196.]  8.AC.8M.  found.' 

Sec.  6694.     It  shall  be  the  duty  of  every  constable  to  apprehend,  .j.^    ^^^^  ^   ^. 
on  view  or  warrant,  and  bring  to  justice,  all  felons  and  di.sturbers  and  or°warrant°,"and'" 
violators  of  the  criminal  laws  of  this  state,  to  suppress  all  riots,  affrays,  ""'p  ''"^  p''*'^' 
and  unlawful  assemblies,  which  may  come  to  his  knowledge,  and,  gen- 
erally, to  keep  the  peace  in  his  proper  county.     [51  v.  179,  ^  197.]        s.*t.  s»4. 

Sec.  6695.     In  serving  all  process,  either  civil  or  criminal,  and  in  Further  general 
doing  his  duties  generally,  when  not  otherw^ise  restricted  by  law,  the  powers. 
authority  of  a  constable  shall  extend  throughout  the  whole  county  in 
which  he  may  be  a])])ointed :  and  in  executing  and  serving  process  issued 
by  a  justice  of  the  peace,  he  shall  have  and  exercise  the  same  authority 
and  jX)wers  over  goods  and  chattels,  and  the  persons  of  parties,  as  is 
granted  by  law  to  a  sheriff  or  coroner,  under  like  process  issued  from  8.  *  c.  804. 
courts  of  record.     [51  v.  179,  §  198.] 

Sec.  6695rt.  Any  constable  or  other  officer  may,  and  is  required  ^'""' J"";^ '""'' 
upon  demand  of  the  execution  creditor,  to  levy  any  execution  in  his  M^or^ievii"' 
hands  upon  personal  property  already  levied  upon,  and  in  the  cus- 
tody of  the  sheriff  or  other  officer,  subject  to  prior  levies,  and  such 
sheriff  or  other  officer  or  person  having  charge  of  said  property  shall 
afford  such  officer  making  any  subsequent  levy  an  opportunity  to  make 
such  levy,  and  take  a  schedule  of  the  property,  and  such  subsequent 
levy  shall  create  a  lien  upon  such  property  or  its  proceeds,  subject  to 
prior  levies;  provided,  that  such  officer  so  first  levying  shall  retain 
possession  of  said  personal  property,  and  cause  the  same  to  be  sold  as 
in  other  cases,  and  the  court  issuing  the  writ  first  levied  shall  determine 
all  questions  growing  out  of  such  levy  or  levies.  \April  12,  1889  :  86 
V.  264.] 

Sec.  6696.     When  it  shall  become  the  duty  of  the  constable  to  take  On  ukin^  pns- 
the  body  of  any  person  to  the  jail  of  the  county,  he  shall  deliver  to  the  i°"e'?o"|"o?pro- 
'  sheriff  or  jailer  a  certified  copy  of  the  execution,  commitment  or  other  ress  with  jaiicr, 
process,  whereby  he  holds  such  person  in  custody,  and  return  the  orig-  '"■• 
inal  to  the  justice  who  issfted  the  same;  which  copy  shall  be  sufficient  8.*c.  804. 
authority  to  the  sheriff  or  jailer  to  keep  the  prisoner  in  jail  until  dis- 
charged by  due  course  of  law.      [51  V.   179,  §  199.]  To  whom  to  pay 

Sec.  6697.     Constables  shall  pay  over  to  the  party  entitled  thereto  over  moneys. 
all  money  received  by  them  in  their  official  capacity,  if  demand  be  made 
by  such  party,  his  agent,  or  attorney,  at  any  time  before  he  returns  the 
writ  upon  which  he  has  received  it;  if  not  paid  over  by  that  time,  he  8.AC.80i. 
shall  pay  the  same  to  the  justice  when  he  returns  the  writ.     [51  v.  179, 
§  200.] 


Digitized  by 


QiOo^z 


77/.  ///,  Ch.  15. 


1646 
GENERAL  PROVISIONS. 


669&-6700. 


Penalties  against. 


8.*a80t. 


Constables  minis* 
terial  officers  of 
justice's  court. 


Conservators  of 
tl^e  peace. 

To  serve  criminal 
process  within 
their  county. 

To  pursue  fugi- 
tive into  other 
•counties. 


8.*C.81ii 


Sec.  6698.  Constables  shall  be  liable  to  ten  per  cent,  penalty  upon 
the  amount  of  damages  for  which  judgment  may  be  entered  against 
them,  for  failing  to  make  return,  making  a  false  return,  or  failing  to 
pay  over  money  by  them  collected,  or  received  in  their  official^  capacity, 
and  such  judgment  must  include,  in  addition  to  the  damages  and  costs, 
the  penalty  herein  provided.     [51  v.  179,  §  201.] 

Sec.  6699.  Constables  shall  be  ministerial  officers  of  the  courts 
holden  by  justices  of  the  peace,  in  criminal  cases,  within  their  respect- 
ive counties;  and  it  shall  be  their  duty  to  apprehend  and  bring  to 
justice  felons  and  disturbers  of  the  peace,  and  to  suppress  riots,  and 
keep  and  preserve  the  peace  within  their  respective  counties;  they 
shall  have  power,  and  they  are  hereby  authorized,  to  execute  all  writs 
and  process  in  criminal  cases  throughout  the  county  in  which  they  may 
reside,  and  where  they  were  elected  or  appointed ;  and  if  any  person 
charged  with  the  commission  of  any  crime  or  offense,  shall  flee  fiom 
justice,  it  shall  be  lawful  for  any  constable  of  the  county  wherein  s»ich 
crime  or  offense  was  committed,  and  he  is  hereby  authorized  and  re- 
quired, to  pursue  after  and  arrest  such  fugitive  from  justice,  in  any 
other  county  of  this  state,  and  such  fugitive  to  convey  before  any  jus- 
tice of  the  peace  of  the  countv  where  such  crime  or  offense  was  com- 
mitted.    [35  v.  87,  §  25.] 


Justices  10  re- 
ceive moneys 
from  constaoles 
and  pay  over,  or 
be  amerced. 


Ste  \\  541.  542. 


CHAPTER  15. 

GENERAL   PROVISIONS. 


Section 

6704.  Penalty  against  justice  for  purchasing' 
judgment. 
Provisions  of  title  one  to  apply  to  pn^ 
ceedmgs  before  justice,  so  far  a«  aj^ 
plicable. 
This  title  to  apply  to  mayors  and  «iar- 
shals. 


6705. 


670G. 


Sbction 

€700.  Justices    to    receive    moneys   from    con- 
stables and  pay  over,  or  be  amerced. 

6701.  Non-resident   plaintiff   may  be   required 

to  give  security,  and  how. 

6702.  Or    plaintiff   who    removes  after  action 

commenced*. 

6703.  When   evidence   of   indebtedness   to   be 

filed:  how  justice  to  indorse  same; 
when  no  other  suit  to  be  instituted 
thereon,  etc.,  unless,  etc. 

Sec.  6700.  Justices  of  the  peace  shall  receive  from  constables  all 
moneys  by  them  collected,  except  when  the  same  shall  have  been  paid 
over  by  the  constable  to  the  party  entitled  thereto  before  the  return  of 
his  execution,  and  all  moneys  by  such  justices  so  received,  or  otlier- 
wise  collected,  with  or  without  process,  and  received  in  their  official 
capacity,  for  the  use  of  any  person  or  persons,  shall  be  by  them  paid 
over  to  such  person  or  persons,  his  or  their  agent,  on  demand;  and  if 
any  justice  of  the  peace  shall  refuse  or  neglect  to  pay  over  all  moneys 
by  him  so  received,  as  aforesaid,  when  the  same  shall  be  demanded  of 
him  at  his  office  or  place  of  residence,  to  the  person  or  persons  entitled 
thereto,  or  to  his  or  their  agent,  every  such  justice  shall,  on  motion  in 
the  probate  court,  and  five  days'  notice  thereof  in  writing,  be  amerced 

\  6700.  ^  A  justice  holds  money  received  by  him  in  his  official  capacity  in  trust  for  the  cred- 
itor, and  is  bound  to  keep  it  safely;  he  has  no  richt  to  mingle  the  money  with  his  own,  but  he 
has  the  right  to  pl.ice  the  money  on  special  deposit  to  be  safely  kept  until  called  for  by  Ukc 
creditor.     Pcabotly  v.  State,  A  O.  S.  ItS?. 

A  justice  of  the  peace  received  money,  in  his  official  capacity,  in  satisfaction  of  a  judgment  <m 
his  docket,  before  the  stay  had  expired,  and  deposited  the  same  in  bank  to  his  private  account, 
and  the  same  was  lost  by  the  failure  of  the  Dank:  Held,  that  the  justice  was  liable  to  the 
judgment  creditor  for  the  amount  so  received  and  deposited.     Shavt  v.  Baumaft,  34  O.  S.  25. 

Ttie  sureties  on  the  official  bond  of  a  justice  are  liable  upon  failure  of  the  personal  represent- 
ative of  the  jn<;tice,  after  his  death,  to  pay  over,  on  demand,  money  which  came  into  his  hands 
officially  during  his  term  of  office.     Ptabody  v.  Statt^  supra. 

For  amercement  in  probate  court,  see  \\  541,  542. 
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in  the  amount  of  such  moneys  with  ten  per  cent,  therton,  to  and  for 

the  use  of  the  party  entitled  thereto,  which  amercement  shall  be  entered 

on  the  record  of  said  court,  and  shall  have  the  same  effect  as  a  judg-  8.*s.428. 

ment,  and  there  shall  be  no  appeal  therefrom.     [59  v.  76,  §  i.l 

Sec.  6701.     When  a  person,  intending  to  brmg  an  action  before  a  Non-rwident 
justice  of  the  peace,  is  a  non-resident  of  the  township  in  which  he  pi^'n.tiffmaybe 
intends  to  commence  such  action,  the  justice  may,  previous  to  his  swuriryVant'** 
issuing  process,  oral  any  time  before  trial,  require  such  person  to  give  '"'*  = 
security  for  the  costs  of  suit,  which  may  be  done  by  depositing  a  sum 
of  money  deemed  by  the  justice  to  be  sufficient  to  discharge  the  costs 
that  may  accrue  in  the  action,  or  by  giving  an  undertaking  with  surety 
approved  by  the  justice,  payable  to  the  adverse  party,  for  the  payment  S-*8.«4. 
of  all  costs  that  may  accrue  in  the  action.     [58  v.  3,  §  217.] 

Sec.  6702.     If  any  plaintiff  or  plaintiffs,   after  commencing  an  or  plaintiff  who 
action  before  a  justice  in  the  township  in  which  he  or  they  reside,  «n>ovesafterM- 
remove  out  of  the  county,  the  justice  may  require  such  plaintiff  or  plaint-  """  "°""*''***- 
ifis  to  deposit  a  sum  of  money,  equal  to  the  costs  that  have  accrued  and 
that  probably  will  accrue,  or  require,  in  place  thereof,  that  such  party  give 
sufficient  surety  for  all  costs  which  have  accrued  or  which  may  accrue 
in  the  action,  and  in  default  to  do  either,  shall  enter  a  non-suit  against  ^  *  *'•  ***• 
the  plaintiff  or  plaintiffs.     [51  v.  179,  §  218.] 

Sec.  6703.     In  all  actions  instituted  before  a  justice  of  the  peace,  when  evidence  of 
founded  upon  any  bond,  bill  of  exchange,  promissory  note,  or  other  i,"''fii'e"|'"*"  '"  - 
instrument  of  writing,  for  the  payment  of  a  sum  of  money  certain,  upon 
which  the  whole  amount  of  money  therein  promised  is  due,  it  shall  be 
the  duty  of  the  plaintiff,  his  agent  or  attorney,  to  file  said  bond,  bill  of 
exchange,  promissory  note,  or  other  written  evidence  of  iildebtedness 
upon  which  such  suit  is  brought,  with  such  justice  of  the  peace;  and 
if,  upon  the  trial,  judgment  shall  be  entered  thereon  in  favor  of  the 
plaintiff,  such  bond,  bill  of  exchange,  promissory  note,  or  instrument 
of  writing,  shall  be  retained  by  the  justice  so  rendering  judgment,  who 
shall  indorse  thereon  the  sum  for  which  he  shall  have  entered  judg-  Howjutticetoen- 
ment,  and  shall  subscribe  his  name  thereto;  and  upon  payment,  or  <•<>'»* •»"*• 
tender  of  the  amount  of  such  payment,  together  with  the  costs  accru- 
ing thereon,  or  securing  the  payment  of  the  same  by  putting  in  bail  for 
the  stay  of  execution,  it  shall  not  be  lawful  for  the  plaintiff  to  institute 
any  other  suit  or  suits  upon  said  bond,  bill  of  exchange,  promissory  w*ien  no  other 

•^  ,  .      ^  '   ^         ..  r       ^\.  /■  f     ii-        «mt  to  be  insntut- 

note,  or  other  instrument  of  writmg,  for  the  recovery  of  any  further  ed  theteon,  etc., 
sum  or  sums,  the  payment  of  which  is  secured  by  the  same  bond,  bill  ""'e"'  «"• 
of  exchange,  promissory  note,  or  other  written  evidence  of  indebted- 
ness; provided,  that  when  an  appeal  shall  be  taken  from  the  judgment 
of  such  justice,  it  shall  be  his  duty  to  deliver  or  transmit  any  bond,  bill 
of  exchange,  promissorynote,  or  other  written  evidence  produced  before 
him  on  trial,  to  the  clerk  of  the  court  of  common  pleas,  to  which  such 
cause  shall  have  been  appealed,  on  or  before  the  second  day  of  the  term 
of  the  court  next  after  taking  such  appeal;  provided,  also,  that  nothing 
herein  contained  shall  be  construed  to  lessen  or  in  anywise  affect  the 
right  which  any  creditors  now  have  to  demand  from  any  justice  of  the 
peace,  any  joint  and  several  obligations  for  the  purpose  of  prosecuting 
any  party  to  said  obligations  other  than  the  party  against  whom  judg- 
ment may  have  been  rendered.     \April  14,  1884:  81  V.  199.] 

Sec.  6704.     It  shall  not  be  lawful  for  any  justice  of  the  peace  to  Penalty  againn 
purchase  any  judgment  upon  any  docket  in  his  possession;  and  for  so  Phasing jl'd*"'^  \ 
doing,  for  every  such  offense,  such  justice  shall  forfeit  and  pay  a  sum  meat, 
not  more  than  fifty  nor  less  than  ten  dollars,  to  be  recovered  by  an 
action  before  any  court  having  jurisdiction  thereof,  and  when  collected  ^  ^  c-^og. 
shall  be  paid  into  the  treasury  of  the  township  where  such  offense  was 
committed.     [51  v.  179,  §  220.] 
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Tft.  IV,  Ch.  1. 


JURISDICTION  IN  ERROR. 


§§  670&-6707. 


Provisions  of  title  Sec.  6705.  The  provisions  of  title  one  of  part  third  of  the 
procMdfngs  be-  rcviscd  Statutes,  which  are  in  their  nature  applicable  to  the  proceedings 
fore  justices.so  far  before  justices,  and  in  respect  of  which  no  special  provision  is  made 

8. «  C.  8M. 


This  title  to  apply 
to  mayors  and 
marthaU. 


in  this  title,  are  applicable  to  the  proceedings  before  justices  of  the 
peace.     [51  v.  179,  §  202.]  SeeSup. 

Sec.  6706.  The  provisions  of  this  title  shall,  so  far  as  applicable, 
govern  the  proceedings  of  mayors  in  the  exercise  of  the  jurisdiction 
concurrent  with  justices  of  the  peace  given  to  them,  and  also  to  mar- 
shals as  ministerial  officers  of  mayors'  courts  in  the  same  jurisdiction. 


TITLE  IV.      Error,    Mandamus,    and    Quo    War- 
ranto. ' 

CHAPTER  1.     Jurisdiction  and  Procedure  in  Error. 
CHAPTER  2.     Mandamus. 
CHAPTER  3.     Quo  Warranto. 


What  is  a 
order. 
See  Sup. 


CHAPTER  1. 

JURISDICTION    AND   PROCEDURE    IN    ERROR. 


Section 

6707.  What  is  a  final  order. 

6708.  Jurisdiction  of  the  common  pleas  in  error. 

6709.  Jurisdiction  of  the  circuii  court  in  error. 

6710.  Jurisdiction   of    the    supreme    court    in 

error, " 

6711.  I'hc  record  in  the  supreme  court  must  be 

printed. 

6712.  When   the  supreme  court  shall  assess  a 

penalty. 

6713.  Petition  and  summons  in  error. 

6714.  Issue  and  service  of  summons. 

6715.  When  summons  must  not  issue. 

6716.  What    must   be    filed    with    petition     in 

error, 

6717.  Transcript  must  be  furnished  on  tender 

of  proper  fees. 

6718.  How    execution    of    judgment    may    be 

stayed. 

6719.  Undertaking  must  be  approved- 

6720.  Substitute  for  undertaking. 

6721.  Executors,  etc.,  need   not  give  bond  on 

error. 
When    execution  may   be   issued    after 

undertaking. 
Limitations. 


6722. 


6723. 


Section 

6724.  How  execution  of  justice  stayed  on  error. 
6726.  Terms  of    stay  of    execution    in    other 
cases. 

6726.  Proceedings  after  reversal 

6727.  Costs  in  error. 

6728.  Misprision   of  clerk  not  ground   for  re- 

versal. 

6729.  Rendering    judgment    prematurely    not 

error. 

6730.  Penalty  on  affirmance  by  circuit  court. 

6731.  Writs  of  error  and  certiorari  abolished. 
67:i2.  Proceedings  when  judgment  of  justice 

affirmed. 
6733.  Proceedings  when  judgment  of  justice 

reversed, 
G734.  Decrees  in  chancery,  how  reviewed. 

6735.  Bill  of  review. 

6736.  Process  thereon. 

6737.  Original  papers  to  be  used. 

6738.  How    decree    in  circuit    court    may    be 

stayed. 
6789.  How  decree  in   common   pleas  may  be 

sta^ejl. 
6740.  Petition  in  error  to  reverse  decree  in 

chancery  of  circuit  court  may  be  filed 

in  the  supreme  court. 


final  Sec.  6707,     An  order  affecting  a  substantial  right  in  an  actioDy 

when  such  order  in  effect  determines  the  action  and  prevents  a  judg- 


W  6707-6710.  To  afford  ground  of  reversal,  whether  in  the  pleadings  or  proceedings,  tlie 
8e«  Appendix,  record  must  show  that  the  error  complained  of  wa,s  material  and  prejucHcial.  Section  5115  and 
notes. 

Error  on  the  trial — admitting  and  rejecting  evidence — charge  to  the  jury— other  mattersi. 
Section  5190  and  notes. 

How  exception  taken,  and  what  is  the  subject  of  exception.  Section  5308,  and  notes  to  sec- 
tions 5297-5:«t4. 

If  the  court  has  jurisdiction,  the  judgment  or  order,  however  irregular,  informal,  or  sum- 
mary, will  be  valid  until  reversed.     Note  5310. 

Whether  one  not  a  party  may  prosecute  error,  see  Fiedeldeyy.  Ditercnt^^  O.S.  812;and 
see  the  language  of  these  sections. 

These  provisions  extend  to  the  orders  of  county  commissioners.  CommistUners  y.  Ju^Jtint, 
J9  O.  S.  348. 

A  judgment  void  for  want  of  jurisdiction  may  be  reversed.  Evans  v.  IsUst  7  O.  S.  'm\ 
flettrick  V.  Wilson,  12  O.  S.  136. 

Where  the  judgment  is  joint,  il  it  is  erroneous  as  to  one,  it  is  erroneous  as  to  all;  and,  in 
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ment,  and  an  order  affecting  a  substantial  right  made  in  a  special  pro- 
ceeding, or  upon  a  summary  application  in  an  action  after  judgment,  is 
a  final  order  which  may  be  vacated,  modified,  or  reversed,  as  provided 
in  this  title.     [51  v.  57,  §  512.]  8.AC.io»t 

such  case,  a  release  of  errors  by  ooe  will  not  prevent  a  reversal  on  the  appbcation  of  the  others. 
Btanckard  v.  Gregory,  14  O.  413. 

Difttrict  court  can  not  review  judgment  of  superior  court  of  Cincinnati  in  general  term,  Gib* 
h«ns\.  Catholic  Intiiiute^^  O.  S.  2H9 ;  but  it  may  review  the  judgment  of  the  superior  court 
•f  Montgomery  county.     Kosminski  v.  Barrett,  34  O.  S.  163. 

A  party  may  dismiss  proceedings  to  reverse  a  judgment,  notwithstanding  he  has  parted  with 
all  interest  in  the  matter  litigated.     Lewis  v.  Lewis,  15  O.  715. 

As  to  the  power  of  the  supreme  court  over  the  judgments  and  orders  of  the  supreme  court 
commission,  .«ee  .\faud  v.  Maud,  34  O.  S.  540;  Murphy  v.  Swadner,  16. ^  672;  Atcherly  v. 
Dickinson^  ib,»  537. 

Where  the  court  decreed  that  K.  and  W.  should  assign  a  certificate  for  land  to  T.,  but  the 
decree  should  not  be  operative  if  the  complainant  did  not  pay  to  K.  a  certain  sum  of  money  by 
a  day  specified,  provided  K.  and  W.  should  at  any  time  oefore  that  day  assign  or  tender  an 
assignment  of  the  certificate,  and  there  was  a  decree  for  costs  against  one  of  the  parties,  sucK 
decree  is  final.      Turner  v.  CrebUl^  I  ().  372. 

An  order  of  the  court  of  common  pleas,  appropriating  money  between  different  judgment 
creditor*,  may  !►■?  reviewed.     Earn/it  v,  W^inans,Z  O.  135;  and  sec  3  O.  186. 

So  may  an  order  of  the  court  of  common  pleas  in  an  application  to  redeem  land  sold  for  taxes. 
Street  v.  Francis,  3  <>.  277  ;  and  see  3  O.  301. 

Orders  of  the  court  of  common  plca^,  on  petition  of  an  administrator  to  sell  lands,  could  be 
reviewed.     Burrows  v.  yandevier,  30.  3»3;  Ewing  v.  NoHister,  7  O.  2  pt.  138. 

Omission  to  certify  who  was  principal  and  who  surety  in  a  judgment  is  not  ground  of  reversal, 
where  the  facts  do  not  appear  of  rec'>rd,  and  there  is  no  bill  of  exceptions  setting  forth  the 
evidence.     Kelly  v.  Collins,  11  O.  310. 

Where  the  court  of  common  pleas  reverses  a  judgment  of  a  justice  of  the  peace,  and  retains 
the  cause  for  trial,  error  does  not  lie  to  the  judgment  of  reversal,  Kelley  v.  Hunter,  12  O.  216, 
liM;  it  is  otherwise  where  the  judgment  of  the  common  pleas  is  reversed,  Schaeffery,  Matien- 
thai,  17  O.  S.  18:*;  and  see  !70.  S.  2.W;  21p.  S.  620;  22  O.  S.  118;  but  if,  on  reversal,  the  parties 
proceeded  without  objection  to  another  trial  in  the  court  of  common  pleas,  the  errors,  if  any,  in 
the  judgment  of  reversal,  are  waived.     Collins  v.  Davis,  33  O  S.  567*     Sec  35  O.  S.  21& 

For  the  distinction  between  an  interlocutory  and  a  jinaJ  decree,  see  Kelley  v.  Stanbery,  13  O. 
4!W:    Tenffy.  Hewitt,  I  O.  S,  511. 

Error  could  be  maintained  to  review  a  proceeding  in  partition  under  the  statute.  Smith  v. 
Pratt,  13  ().  548. 

Proceedings  of  municipal  corporations  in  opening  streets,  assessing  damages,  and  levying 
taxes,  could  not  be  reversed.     Dtxon  v.  Cincinnati,  14  O.  240. 

A  judgment  will  not  be  reversed  for  errors  committed  subsequent  to  its  rendition,  Bowrells. 
Zirler,  19  O.  862;  but  erroneous  proceedings  subsequent  to  the  judgment  may  be  reviewed. 
MtlUry.  Peters,  25  O.  S.  273.  • 

The  judgment  to  be  reviewed  must  be  final.  Kinsley  v.  State,  3  O-  S.  608;  Holbrooky. 
Connelly,  6  O.  S.  199;  Hobbs  v.  Beckwith,  6  O.  S.  252  ;  SteubetroilU,  etc.,  R.  Co.  v.  Patrick,  7  O. 
S.  170.;  BolUs  V.  Stockman,  42  O.  S.  446. 

But  a  decree  which  completely  disposed  of  a  distinct  part  of  a  case  was  final.  Teaff  r. 
Htwitt,  I  O.  S.  511. 

If  relief  can  be  had  in  the  district  court,  it  must  be  sought  there,  unless  there  is  special  re»- 
sun  for  coming  to  the  supreme  court.  Benhant  v.  Conklin,  3  O.  S.  500;  State  v.  U-'il/iams,  26 
O.  S.  170;  Kostuinskiv.  Barrett,  34  O.  S.  163. 

Where  the  questions  arc  of  unusual  gravity,  and  their  decision  at  an  early  day  is  highly  desir- 
able, the  supreme  court  will  depart  from  its  usual  practice,  and  consider  them  as  fully  on  .i 
Motion  for  leave  to  file  a  petition  in  error,  as  upon  the  petition  if  filed.    Lamb  y.  Lane,AO.  S.  167. 

An  order  discharging  an  attachment  may  be  reversed  while  the  action  in  which  it  issued  is 
pending.      H^atson  v.  Sullivan,  5  ().  S.  42. 

Proceedings  of  the  probate  court  to  appropriate  lands  on  application  of  a  railroad  company 
may  be  reviewed  on  error.     Atlantic,  etc.,  R.  Co.  v.  Sulli^mnf,  5  O.  S.  276. 

Under  former  statutes,  proceedings  in  error  would  not  lie  in  cases  of  divorce  and  alimony. 
TaJ^n  V.  Tampan,  6  O.  S.  64, 

rioal  order  of  the  common  pleas  in  a  bastardy  case  may  be  reversed.  Hobbs  v.  Beckwith,  6 
O.  S.  *i52. 

An  order  of  the  common  pleas  in  a  proceeding  to  contest  the  removal  of  a  county  seat  may 
be  reversed.     Powers  v.  Reed,  19  O.  S.  18;>. 

An  order  striking  a  case  from  the  docket  for  want  of  service  is  reversible  on  error.  Evans  v. 
lUt,  7  O.  S  233. 

An  order  removing  a  cause  from  a  state  to  the  federal  court  may  be  reversed.  Home  In*.  Co, 
«. />»«i«.  20  O.  S.  175.  .      .     .  ' 

An  allowance  of  temporary  alimony  by  a  judge  at  chambers,  and  an  order  dismissing  a  petition 
in  a  proceeding  tu  mo  ii-y  a  final  onler  with  icspt:ct  to  the  cusii>(i>  of  children  in  a  divorce  suit, 
*re  final  orders  which  may  be  reviewed  on  error.     King  v.  King,  Neil  v.  Xeil,  38  ().  S.  370.  058. 

An  order  may  he  reviewable  on  error,  and  not  appealable.  Hotne  Ins.  Co.  v.  Dunn,  20  O.  S. 
175;  Rer7es  v.  Skeneti,  (i  (J.  S.  '£tl ;    Taylor  v.  Fitch,  12  O.  S.  169. 

A  judgment  of  a  justice  of  the  peace  in  forcible  entry  and  detainer  is  within  section  6708. 
Kfily  V.  Xichois,  10  O.  S.  318;  but  the  refusal  ol  ihe  common  pleas  court  to  allow  a  petition  in 
error  in  a  forcible  entry  and  detainer  proceeding  is  not  reviewable.  Rothwrll  v.  Wintersmith, 
«2  0.  S.  249. 

An  order  ot  i  justice  of  the  peace  overruling  a  motion  to  discharge  an  attachment,  is  review- 
able on  error.      Young  v.  Ceraes,  42  O.  S.  102. 

The  order  of  the  iudge,  under  the  statute  rcl.iting  to  fugitives  from  justice  ((-ij  9-V97).  where 
the  facts  only  appearetf  by  hill  of  exceptions,  could  not  be  reviewed.  Sltridt>n  v.  McKnirht.  Wit- 
cor  V.  Xolzr,  34  O.  S.  316.  520. 

Improperly  dismissing  appeal  is.  ground  of  reversal.  Eaton,  etc.,  R.  Co.  v  I'arnum,  Iti  O.  S. 
622 

Error  does  not  bring  into  the  appellate  court  any  thing  except  the  orders  complained  nf.  It 
icave'i  in  the  court  below  all  jurisdiction  not  inconsistent  with  the  power  lu  reverse,  vacate,  or 
nodify  the  final  judgment  or  order  sought  to  be  reversed.     Goode  v.  Wiggins,  12  (.).  S.  '.\\\. 

Under  former  practice,  where  judgment  in  attachment  was  rendered  by  a  justiLc  of  the  peace 
•Zaiosl  a  defendant,  on  the  ground  that  he  was  a  non-resident  of  the  couniy,  suth  defendant 
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juriwiiction  of  the      Sec.  6708.     A  judgment  rendered  or  final  order  made  by  a  pro- 

commoi.  pleas  in    j^^^^^  court,  justice  of  the  peace,  or  any  other  tribunal,  board,  or  officer 

exercising  judicial  functions,  and  inferior  in  jurisdiction  to  the  court 

of  common  pleas,  may  be  reversed,  vacated,  or-  modified  by  the  court 

*  '       *         of  common  pleas.     [51  v.  57,  §5ii."| 


^M 


V':. 


y-T-' 


could  obtain  a  reversal  upon  aasi^ning  the  fact  that  he  was  not  such  non-resident.  HArisk^m  r, 
tViison.  2  O;  27 ;  13  (>.  54H-551 ;  17  O.  A'Si^. 

A  judgment  of  restitution  on  reversal  is  a  judgment  which  the  court  has  inherent  power  to 
execute.  If  the  judfjment  nf  reversal  contains  evidence  of  the  precise  thing  to  be  restored,  the 
writ  nf  restitution  may  be  awarded;  but  where  the  matter  to  be  restored  \%  not  specified,  and 
depends  upon  matter  dehors  the  record,  it  is  inconsistent  with  the  policy  of  the  law  to  permit 
execution  without  an  oppertunity  to  make  defense.  Ctnot/en  v.  Hur/ord,  4  O  :t74.  And  see  6 
O.  TM\  g54*J0. 

Since  the  passage  of  the  act  of  1831,  incorporated  from  the  code  uf  civil  procedure  into  this 

revision  t^  5409),  the  title  of  a  pur<fhaser,  whether  a  party  to  the  suit  or  not,  will,  ordinarily,  be 

unaflTecied  by  a  reversal  of  the  judgment.     Quarre,  as  to  the  rule  previously.     McBritie  v.  Lcng- 
.... ....     /.        ,      ..  ^^  j^ ^    .  ..  „ 


>M, 


ior  V.  Boyri^  W  O.  337  ;  Go/ortk   v.  Lottgrivortk,  4  O.    129;   WalpoU  v.   Ink,  9  O.  142;  Irxvin  v. 
feffers,  3  O.  S.  389;  Smith  v.  Dixon,  1,1  O.  S.  471. 
On  reversal,  the  cause  should  be  taken  tip  by  the  court  below  at  the  point  where  the  first  error 


I0.S.:M9:  HubbellM.  Bfvatiwf//,»b.l20;  I5O.4G0:  />«*«<)' v.  J/flwir»«x.30.  321 ;  Taj>- 

^orth   v.  Long^vorOuy  \  C     '  "      ..-«..-. 

Jeffers,  3'0.  S.  389;  Smitk  v.  Dixon,  27  O.  S.  471. 

On  reversal,  the  cause  should  be  taken  tip  by  the 
was  committed,  and  be  proceeded  with  to  final  judgment.     Commissitmer  v.  Carry,  1  O.  S.  463. 

Where  a  judgment  is  reversed  for  error  in  overruling  a  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  is  contrary  to  the  evidence,  it  is  error  for  the  reviewing  conn  to  remand  the 
cause  with  instruction  to  render  jiidgiAent  in  favor  of  the  plaintiff  in  error,  he  not  being  enti- 
tied  to  a  judgment  on  the  pleadings,  and  there  being  no  agreed  statement  or  finding  of  facts, 
and  the  cause  being  one  in  which  either  party  was  entitled  to  a  jury.  Emtry  v.  Irvine  Nat. 
Bank,  25  O.  S.  360. 

Overruling  motion  for  new  trial  on  ground  of  newly  discovered  evidence  is  discretionary,  and 
not  reviewable  on  error  unless  the  facts  are  admitted  or  found,  or  manifest  abuse  of  discreuon  be 
shown.     Smith  V,  Bailey,  26  O.  S.  1. 

Where  a  case  is  dismissed  for  want  of  service,  but  the  plaintiff  was  dead  at  the  time,  his  per- 
sonal representative  may  proceed  under  \  5354,  assigning  error  in  fact,  or  he  may  obtain  a 
reversal  if  errors  appear  in  the  record.     Wetton  v.  WHliams,  28  O.  S.  472. 

The  court  will  not  change  an  order,  so  as  to  constitute  the  order  which  the  court  intended  to 
make,  if  it  appear  that  the  entry  as  made  is  proper.     Murphy  v.  Swadener,  S4  O.  S.  671. 

But  in  many  cases,  as  the  reception  of  illegal  testimony,  erroneous  instructions  to  the  jary, 
discharge  of  the  jury  in  a  criminal  case,  and  other  like  matters,  the  action  of  the  court  will  be 
deemed  prejudicial,  and  afford  ground  for  reversal,  unless  it  clearly  appear  from  the  record  that 
the  party  complaining  was  not  prejudiced  by  the  error.  WHson  v.  Barkalew,  11  O.  S.  170; 
Banning  v.  Banning,  12  O.  S.  437 ;  Dobbins  v.  Statt,  14  O.  S.  493 ;  Bartges  v.  (T Ntit,  13  O.  S. 
72;  !.mvf  V.  Lehman,  15  O.  S.  179. 

A  party  may  consent  to  a  judgment,  U-'eiis  v.  Martin,  1  C-  S.  386;  Jackson  v.  Jacksom,  16 
O.  S.  MW.  accept  its  fruits,  Tabler  v.  Wiseman,  2  O.  S.  207,  or  release  errors,  IVHcox  v.  Mav,  19 
O.  40s.  and  bv  such  means  preclude  the  reversal  of  such  judgment  at  his  instance.  And  see 
Forsyt}trv.State,6  0.\9;  Mr tche it  v.  AfcCabe,  Id  O.  405;  lyatson  v.  Brcwn,i4  O.  41Z;  H'aUU 
V.  Banko/ Ciri/e7'i/ie,]riO'ZSK;  Heighwayy.  Pendleton,  15  O.  735;  Franks  v.  S/aU,  12  O. 
S.  1. 

But  if  the  exclusion  of  competent  testimony  be  excepted  to  at  the  time,  the  error  is  not  cured 
by  the  offer  of  the  opposite  party,  at  a  subsequent  stage  of  the  case,  to  admit  the  testimony  so 
excluded.     Keynolds  v.   Tucker.  (J  O.  S.  516. 

And  where  a  party  has  resisted  the  jurisdiction  as  far  as  he  could,  he  does  not  waive  the  error 
by  trying  the  cause.      Torbet  v.  Cfffin,  6  O.  3;^. 

Where  the  only  error  is  an  excess  in  the  amount  uf  the  judgment,  the  creditor  may  remit  the 
excess :  whereupon  the  jiidment  will  be  affirmed.  Averill  C.  &*  O.  Co.  v.  yerner,  22  O.  S.  372  ; 
Doolittie  V,  McLullough,  7  O.  S.  2W». 

Defendant  in  error  may  file  crosh-petition,  Shinkle  v.  First  National  Banky  22  O.  S.  516,  and 
may  do  so  without  leave.      Bundy  v.  Of>hir  Iron  Co  ,  ;15  ().  S.  80. 

Matters  resting  in  the  discretion  of  the  court— as  setting  a.slde  a  levy,  Bliss  v.  Snslorv,  3  O. 
269,  permitting  trie  separation  <.f  a  jurv  during  a  tri;*!.  Dnvis  v.  State,  ISO.  72,  amendments, 
Kemper  v.  Lane  Semtnnr^,  17  O.  20.t,  tne  examination  of  a  witness  who  remained  in  court  con- 
trary toils  order,  Laughlt$t  v.  State.  18  (>.  99,  directing  a  special  verdict,  Cleveland,  etc.,  R.  Co. 
v.  Terry.  8  O.  S.  570,  the  continuance  of  a  cause.  Holt  \.  State,  11  (>.  S.  4;9I.  and  other  like  mat- 
ters, Avery  y.  KuJ/in,  4  O.  420 ;  Cosion  v.  /Vi/^c.  90.  S.  397  ;  Gandolfo  v.  State,  11  O.  S.  114,— will 
Dot,  ordinarily,  be  reviewed  on  error. 

But  where  the  power  exercised  by  the  court  is  founded  in  legal  discretion,  governed  by 
known  rules  and  fixed  principles— as  the  discharge  of  a  jury  in  a  criminal  case — the  action  of 
the  court  may  be  reversed  on  error.     Dobbins  v.  State,  14  O.  S.  493. 

Where  a  jtidgment  is  vacated  at  a  subsequent  term,  without  notice  to  the  plaintiff,  the  order 
is  void,  and  will  be  reversed,     tiettrick  v,  Wilson,  12  O.  S.  136. 

That  the  parties,   without  objection,  proceeded   to  trial  on  the  transcript  of  a  justice  of  the 

geace,  no  pleadings  being  filed  at  any  lime,  is  not  ground  of  reversal.  Hallam  v.  Jacks,  11  O. 
.  692      • 

Error  will  lie  to  orders  made  under  section  5354  //  seq.  Myres  v.  Myres,  6  O.  S.  221 ;  Taylor 
V.  Fitch,  12  O.  S.  169. 

An  order  awarding  a  new  trial  on  the  ground  that  the  verdict  is  not  sustained  by  the  evidence, 
is  not  a  final  order  within  the  meaning  of  these  sections  as  originally  enacted.  But  it  is  within 
these  provisions  when  considered  in  connection  with  section  5301.  Beatty  v.  flalcher,  13  O.  S. 
115;  Ide  v.  Churvhill,  h'O.  S.  372.     See  17  O.  S.  \?A,  449. 

A  judgment  will  be  reversed  if  the  petition  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action.  Troti  v.  Sarckett,  10  O.  S.  241  ;  Cleveland,  etc.,  K.  Co.  v.  Stack/teuse,  10  O.  S. 
667 ;  Trimble  v.  Doty,  16  O.  S.  118..  And  such  cause  of  action  must  be  one  in  favor  of  the  plain- 
tiff. Weidner  v.  Rankin,  26  O.  S.  522.  But  if  the  petition  contahis  facts  sufficient  to  constitute 
a  cause  of  action,  it  is  not  ground  of  reversal  that  the  facts  are  defectively  stated.     Bethel  v. 
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Sec.  6709.    A  judgment  rendered  or  final  order  made  by  the  com-  jurisdiction  m  er.    | 
mon  pleas  court,  may  be  reversed,  vacated,  or  modified  by  the  circuit  [ourf.  '*"  ""^'"' 
court,  for  errors  appearing  on  the   record ;  all  errors  assigned  in  the 
petition  in  error  shall  be  passed  upon  by  the  court,  and  in  every  case  ***  *w*"*"** 
where  a  judgment  or  order  is  reversed  and  remanded  for  a  new  trial  Each  assigned 
or  hearing,  the  circuit  court  shall,  in  its  mandate  to  the  court  below,  "use  of  irror  to 

i_  r  i*t  -1  i*tt«*i  •**  pasted  upott* 

state  the  error  or  errors  found  m  the  record  upon  which  the  judgment 
of  reversal  is  based.     {February  ■],  1885:  82  v.  36.] 

ShX.  6710.    A  judgment  rendered, or  final  order  made.by  the  circuit  Jurisdiction  of  !<«- 
court,  any  court  of  common  pleas,  probate  court,  or  the  superior  court  „'."* '""" '"  " 
of  any  city  or  county,  may  bj  reversed,  vacated  or  modified  by  the  SeeSup. 
supreme  court,  on  petition  in  error,  for  errors  appearing  on  the  record ; 
but  no  petition  in  error,  in  such  (rases,  except  as  to  the  judgment  or 
final  order  of  the  circuit  court,  shall  be  filed,  without  leave  of  the  su-  "**  *pp*""*- 
preme  court,  or  a  judge  thereof;  and  the  supreme  court  shall  not,  in 
any  civil  cause  or  proceeding,  except  when  its  jurisdiction  is  original, 
be  required  to  determine  as  to  the  weight  of  the  evidence ;  and  on  ap- 
plication of  any  party,  excepting  to  a  ruling  or  decision  of  the  circuit  when  circuit 
court  during  the  trial,  or  on  motion  for  a  new  trial,  such  court  shall  a"ii'l,d,^g'i,f?h!f* 
find  from  the  evidence,  and  state  on  the  record,  the  facts  upon  which  fwn. 
the  alleged  error  arises,  or  which  may  be    material   in  determining 
whether  error  has  intervened  or  not.     \^May  4,  1885  :  82  v.  230.] 

Sec.  6711.     When  a  petition  in  error  is  filed  in  the  supreme  court.  The  record  in  the 
so  much  of  the  record  to   be   reviewed  as  will  show  the  error  com-  supreme  co"" 
plained  of  shall  be  printed,  and  ten  of  the  printed  copies  thereof  filed  """     ''™"   ' 
with  the  papers,  which  printing  the  plaintiff  in  error  may  have  done,  or 
he  may  deposit  with  the  clerk  sufficient  money  to  pay  the  cost  thereof; 
and  if  he  fail  for  sixty  days  after  filing  the  petition,  to  file  such  printed 
copies  or  make  suclt  deposit,  the  petition  in  error  shall  be  dismissed,  8*«*P»*"*'»- 
unless  the  court,  on  good  cause  shown,  extend  the  time  or  dispense 
with  such  printing ;  and  the  fair  expense  of  such  printing  shall  be  taxed 
as  part  of  the  costs.     The  clerk  shall  deliver  to  the  court,  at  each 
monthly  call  of  the  docket,  a  list  of  cases  in  default  under  this  section, 
and  the  court  shall  call  the  same,  and  make  disposition  thereof  as 
herein  provided.     \April  18,  1883:  80  v.  170.J 

Sec.  6712,  When,  in  any  such  case,  the  judgment  or  final  order  when  suprenM 
of  a  circuit  court  is  affirmed,  there  shall  be  taxed,  as  part  of  the  costs  "^",'1?^ 
in  the  case,  a  reasonable  fee,  to  be  fixed  by  the  court,  not  less  than 
twenty-five  nor  more  than  three  hundred  dollars,  to  the  counsel  of  the 
defendant;  and  the  court  shall  adjudge  to  the  defendant  damages  in 
such  sum  as  may  be  reasonable,  not  exceeding  five  hundred  dollars, 
unless  the  judgment  or  final  order  of  the  circuit  court  directs  the  pay- 
ment of  money,  and  execution  thereof  was  stayed  in  such  proceeding 
in  error  in  the  supreme  court,  when,  in  lieu  of  such  penalty,  it  shall 
bear  additional  interest,  at  a  rate  not  exceeding  five  per  centum  per 
annum,  for  the  time  for  which  it  was  stayed,  to  be  ascertained  and 
awarded  by  the  court;  but  if  the  supreme  court  certify  in  its  judgment 
that  there  was  reasonable  cause  for  the  proceeding  in  error,  neither 
such  fee,  nor  additional  interest,  nor  penalty,  shall  be  taxed,  adjudged, 
or  awarded.     \February  1,  1885:  82  v.  37.] 

WeoJwortk,  11  O.  S.  393 ;   YoungtKnin  v.  Moon,  30  O.  S.  133.    And  a  defective  petition  may 
be  aided  by  averments  lu  the  answer.     McFttiy  v.  t^antyU,  2  <).  197 ;  Krvtin  v.  Shaffer,  9  O.  S. 
43;  Dayton  Ins.  Co,  v.  Kelty,  *24  O.  S.  ^5.    So  a'n  answer,  otherwise  defective,  may  oe  sufficient 
in  view  of  averments  in  the  petition.     Gebkart  v.  Sorrels,  9  O-  S.  461. 

It  is  improper  to  reserve  n  case  to  the  supreme  court  to  determine  mere  questions  of  fact. 
Ogiom  V.  Taylor,  6  O.  S.  199. 

Findings  of  fact  are  to  be  so  construed  as  to  support  the  judf;ment.  if  it  can  be  fairly  done. 
/ack  V.  HudHatl,  S&  O.  S.  2SA.  But  where  a  bill  of  exceptions  discloses  all  the  evidence  offered 
on  the  trial,  and  the  court,  upon  examination  thereof,  finds  that  all  the  facts  which  such  evidence 
in  any  degree  tends  to  prove  will  not  sustais  the  Judgment,  it  must  be  reversed.  WtoUy  v.  St»- 
Uy.  39  O.  S.  354. 
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Petition  and  sum- 
mons in  enor. 


Inue  and  service 
of  fttimmons 


g.  A  C.  1108. 


When  summons 
must  not  issue. 


8.  A  C.  llSa. 

What  must  be 
filed  with  petition 
in  error. 


g«*  App«n<llx. 


Sec.  6713.  The  jiroceedings  to  obtain  such  reversal,  vacation,  or 
modification  shall  be  by  petition  in  error,  filed  in  a  court  having  power 
to  make  the  reversal,  vacation,  or  modification,  and  setting  forth  the 
errors  complained  of;  thereupon  a  summons  shall  issue  and  be  servedl, 
or  publication  made,  as  in  the  commencement  of  an  action,  and  a  serv- 
ice on  the  attorney  of  record  in  the  original  case  shall  be  sufficient ;  the 
summons  shall  contain  a  statement  that  a  petition  in  error  has  been  filed 
in  the  case ;  and,  if  issued  in  vacation,  it  shall  be  returnable  on  or  before 
the  first  day  of  the  term  of  the  court,  and  if  issued  in  term  time,  it  shall 
be  returnable  on  a  day  therein  named;  and  if  the  last  publication,  or 
service  of  the  summons,  be  made  ten  days  before  the  end  of  the  term, 
the  case  shall  stand  for  hearing  at  that  term ;  but  the  supreme  court,  on 
the  hearing  of  a  motion  for  leave  to  file  a  petition  in  error,  whereof  ten 
days'  personal  notice  has  been  given  to  the  adverse  parly,  or  his  attor- 
ney, mayi  in  its  discretion,  at  the  time  of  granting  such  leave,  if  error, 
for  which  the  judgment  or  final  order  should  be  reversed,  vacated,  or 
modified,  plainly  appear  on  the  record;  and  all  the  judges  sitting  at  the 
hearing  concur  therein,  enter  a  judgment  of  reversal,  vacation,  or  mod- 
ification, without  the  issue  or  service  of  a  summons  <n  error.     [72  v. 

172,  §515-] 

Sec.  6714.  The  summons  mentioned  in  the  last  section  shall,  upon 
the  written  precipe  of  the  plaintiff  in  error,  or  his  attorney,  be  issued 
by  the  clerk  of  the  court  in  which  the  petition  is  filed,  to  the  sheriff  of 
any  county  in  which  the  defendant  in  error,  or  his  attorney  of  record,  is 
found;  when  the  writ  is  issued  to  a  foreign  county,  the  sheriff  thereof 
may  return  it  by  mail  to  the  clerk,  and  shall  be  entitled  to  the  same 
fees  as  if  it  had  been  returnable  to  the  court  of  common  pleas  of  the 
county  in  which  such  officer  resides ;  and  the  defendant  in  error,  or  his 
attorney,  may  waive,  in  writing,  the  issue  or  service  of  the  summons. 

[51  V-  57.  §  516.] 

Sec.  6715.  A  summons  in  error  shall  not  be  issued  in  a  case  in 
which  there  is,  upon  the  minutes  of  the  court,  or  among  the  files  of 
the  case,  a  waiver  of  error  by  the  party  endeavoring  to  commence  such 
proceedings,  or  his  attorney,  unless  the  court  in  which  the  petition  is 
to  be  filed,  or  a  judge  thereof,  indorse  on  the  same  permission  to  issue 
the  summons.     [51  v.  57,  §  609.] 

Sec.  6716.  The  plaintiff  in  error  shall  file  with  his  petition  either 
a  transcript  of  the  final  record,  or  a  tran.script  of  the  docket  or  journal 


8e«  ippcBdlz. 


j  67in.     Proper  parties  in  error,  and  effect  of  mistake  or  omission  in  this  respect.     Creed  v, 

r.intaslrr  Bank,  1  O.  S.  1 :   Welts  v.  Sfartin,  1  O.  S.  38C ;    Slurret  v.  Lenryitrlh,  1  O.  S.  M4; 

Smettert  v.  Rainey,  l.'J  O.  S.  568 :  s.  c.  14  O.  S.  2»7  ;  Secor  v.  Witter,  39  O.  S.  218 ;  RoHmtom  r. 

Orr,  16  O.  S.  2SI ;     Wk«H  \.  Junkins.  19  O.  S.  318;    Bradford  v.  Andrewt,  aO  O.   S.  "JOS.  2J0; 

Hamm0nd  v.  Hammond,  21  O.  S.  f.20;  Jones  v.  March,  .•»  O.  S.  20;  Hannier  v.  Sterry.  S-J  O. 

S.  35  O.  S.  241 ;  Kennard  v.  Kennard,  :i5  O.  S.  660 ;  Bank  v.  Crern,  40  O.  S  431,     See  jlso  3  O 

307 ;  17  O.  4.33  ;  9  O.  S.  161.  tfiT. 

A  reviewing  court  is  not  )>oiind  to  notice  errors  in  the  rt-con.!  which  have  not  been  specilically 
assigned,  Booth  v.  Ilubiiard,  «  O.  S.  243;  Wells  v.  Martin,  I  OS.  386;  and,  as  a  general  rule, 
will  not  do  so,  except  as  to  defects  relating  to  the  jurisdiction.  Levi  v.  Daniels,  22  O.  S.  38. 
Nor  will  the  court  look  beyond  the  assignments  specially  made  in  the  district  court,  niilesi  there 
was  a  generai  assignment  in  ch:tt  «  nurl.  Pavis  v.  i line's,  i\  O,  S.  473;  Randall  v.  Tttrnrr,  17  O. 
S  2fi'.':  Womlward  v.  Shan.  JT  O  S  -.02;  2'.l  ().  S  :127:  J'oLockv.  Cohen,  .12  O.  S.  .M4  But  the 
siiprctne  «.oiii-|  wiil  sumctiiiies  rcvcr.se  upon  a  general  assijinment  made  in  the  district  court. 
Heitrick  V.  Wilson,  12  ()  S.  V.W:  Cittiiis:s  v  Baker.  2  O  .S  21  And  see  Cmtami.  Ciniimnati 
Insurance  Co.,  II  ()  71;  ISinkley  v  IHhurn.  S  ().  ISO:  Ke.d  \  ,V/rt/<,  1.-|  O.  217;  Hnmislonv. 
Anderson,  I.'i  <>.  .'i.'Mt;    i'o»n/;sttrtvn  v,  Moore,  .In  <>.  S.  \'X^'.  27  (>.  S,  .''V2. 

If  the  peliliim  only  contains  the  name  o'"  one  defendant  in  error,  followed  by  the  words  "and 
others,"  the  defect  may  be  remedied  by  referent  c   to  the  record.      Buckingham  v.  Commercial 

Bank,2\  OS  i;n. 

?  R7I4.     Ser\irf  on   the  attorney   .iftcr  death   of  his  client   is  a  nullity.      Cisna  v.  Beach,  15 

0.';)'iii. 

Where  the  summons  is  only  dirCMtcd  to  one 
defendants  is  only  good  as  to  the  defendant  nam 
cial  Bank,  supra. 

\  6716,  The  original  papers  cannot  be  accepted  as  a  transcript,  in  cases  not  provided  for  by 
staiiite.  Stewart  v.  Williams,  15  O.  S.  484 ;  Stanley  v.  State,  23  O.  S.  881 ;  and  see  8  O.  S.  48»; 
15  O.  S.  295. 


cfcndant,  service  on   the  attorney  of  all  the 
I  III  the  summons.     Buckingham  v.  Commer- 
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entries,  with  such  original  papers  or  transcripts  thereof  as  are  necessary 
to  exhibit  the  error  complained  of;  and,  if  original  jjapers  and  plead- 
ings are  filed,  and  the  final  record  has  not  been  made,  the  reviewing 
court  may  permit  the  temporary  withdrawal  of  the  originals  for  a  reason- 
able time,  to  allow  the  recording  thereof,  or  direct  copies  thereof  to  be 
made  and  filed,  and  the  originals  to  be  returned  to  the  inferior  tribunal. 
[67  V.    114,  §  517.] 

Sec.  6717.     Probate  judges,  justices  of  the  peace,  and  other  judi-  Transcript mn«t 
cial  tribuiials  having  no  clerk,  and  the  clerks  of  every  court  of  record,  I'ender'of  proper^ 
shall,  upon  request,  and  being  paid  the  lawful  fees  therefor,  furnish  an  f<^"' 
authenticated  transcript  of  the  proceedings,  containing  the  judgment 
or  final  order  in  said  courts,  to  either  of  the  parties  to  the  same,  or  to  ^  *  *'•  "**■ 
any  person  interested  in  procuring  such  tranrcript.     [51  v.  57,  §  518.] 

Sec.  6718.  No  proceeding  to  reverse,  vacate,  or  modify  a  judgment  How  execution  of 
or  final  order  rendered  in  the  probate  court,  common  pleas  court,  or  may "e "'tay^''*' 
drcuit  court,  except  as  provided  in  the  fourth  sub-division  of  this  sec- 
tion, and  in  sections  6720  and  6721,  shall  operate  to  stay  execution, 
unless  the  clerk  of  the  court  in  which  the  record  of  such  judgment  or 
final  order  is  made  take  a  written  undertaking,  to  be  executed  dn  the 
part  of  the  plaintiff  in.  error  to  the  adverse  party,  with  sufficient  surety, 
as  follows: 

1.  When  the  judgment  or  final  order  sought  to  be  reversed  directs 
the  payment  of  money,  the  written  undertaking  shall  be  in  double  the 
amount  of  the  judgment  or  order,  to  the  effect  that  the  plaintiff  in  error 
will  pay  the  condemnation  money,  and  costs,  if  the  judgment  or  final 
order  be  affirmed,  in  whole  or  in  part. 

2.  When  it  directs  the  execution  of  a  conveyance,  or  other  instru-' 
ment,  the  undertaking  shall  be  in  such  sum  as  may  be  prescribed  by  a 
court  of  record,  or  a  judge  thereof,  to  the  effect  that  plaintiff  in  error 
will  abide  the  judgment,  if  the  same  be  affirmed,  and  pay  the  costs. 

3.  When  it  directs  the  sale,  or  delivery  of  possession,  of  real  prop- 
erty, the  undertaking  shall  be  in  such  sum  as  may  be  prescribed  by  a 
court  of  record,  or  a  judge  thereof,  to  the  effect  that,  during  the  pos- 
session of  such  property  by  the  plaintiff  in  error,  he  will  not  commit, 
nor  suffer  to  be  committed,  any  waste  thereon,  and  that,  if  the  judg- 
ment be  affirmed,  he  will  pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  date  of  the  undertaking  until  the  delivery  of  the 
possession,  pursuant  to  the  judgment,  and  all  costs;  and  when  the  judg- 
ment is  for  the  sale  of  mortgaged  premises  and  the  payment  of  a  defi- 
ciency arising  from  the  sale,  the  undertaking  must  also  provide  for  the 
payment  of  such  deficiency. 

4.  When  it.  directs  the  assignment  or  delivery  of  documents,  they 
may  be  placed  in  the  custody  of  the  clerk  of  the  court  in  which  the 
judgment  was  rendered,  to  abide  the  judgment  of  the  reviewing  court, 
or  the  undertaking  shall  be  in  such  sum  as  may  be  prescribed  as  afore- 
said, to  abide  the  judgment,  and  pay  costs,  if  the  judgment  be  affirmed. 
\February  7,  1885 :  82  v.  37.] 

Sec.  6719.     Before  the  written  undertaking  mentioned  in  section  Undertaking 
sixty-seven  hundred  and  eighteen  shall  operate  to  stay  execution  of  the  "nu'tbeapp'OTei 
judgment  or  order,  the  execution  of  the  undertaking  and  the  sufficiency 
of  the  sureties  must  be  approved  by  the  court  in  which  the  judgment 
was  rendered  or  order  made,  or  by  the  clerk  thereof;  and  the  clerk  shall 


I  671)1     Suoersedeas— condition  of  bond— recoverv  thereon.    Gardener  v.  IVooilyear,  I  O.  170 ;    flM  ApMDdiz. 
aeym»tjt  t.  Ktftrt,  i  O.  I«»;  San/eit  v.  Belmant  Bank,  15  U.  C06;  Bulkteyy.  Slefkent.  2»  O. 
S.*QSO> 
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indorse  such  approval,  signed  by  himself,  upon  the  undertaking,  and 


S.AC.UOS. 

Substitute  for  xtw 
dertaktng. 


li.  *  C.  IIOS. 

KxecutoM,  etc., 
need  not  give 
bond  on  error. 

8.  A  C.  1136. 

When  execution 
may  be  issued 
after  undertaking 
given. 


SeeAppeadiz. 


See  Sup. 


Hou  execution 
of  ji'dgment  of 
justice  stayed  on 
•rror. 


8m  AppMdIx. 


file  the  same  in  his  office'for  the  defendant  in  error.    [51  v.  57,  §  521.] 

Sec.  6720-  Instead  of  the  undertaking  prescribed  in  the  second 
subdivision  of  section  sixty-seven  hundred  and  eighteen,  the  conveyance 
or  other  instrument  may  be  executed,  and  deposited  with  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  or  order  made,  to  abide 
the  judgment  of  the  reviewing  court.     [51  v.  57,  §  520.] 

Sec.  6721.  Executors,  administrators,  and  guardians,  who  have 
given  bond  in  this  state,  with  surety,  according  to  law,  shall  not  be 
required  to  give  the  undertaking  mentioned  in  section  sixty-seven  hun- 
dred and  eighteen.     [51  V.  57,  §  607.] 

Sec.  6722.  In  an  action  on  a  cbntract  for  the  payment  of  money 
only,  or  in  action  for  injuries  to  the  person,  if  the  defendant  in  error 
give  adequate  security  to  make  restitution  in  case  the  judgment  be 
reversed  or  modified,  he  may,  on  leave  obtained  from  the  court  below, 
or  a  judge  thereof  in  vacation,  proceed  to  enforce  the  judgment,  not- 
withstanding the  execution  of  the  undertaking  to  stay  proceedings; 
such  security  must  be  an  undertaking  executed  to  the  plaintiff  in  error, 
by  at  least  two  sufficient  sureties,  to  the  effect  that  if  the  judgment  be 
reversed  or  modified  he  will  make  full  restitution  to  the  plaintiff  in 
error  of  the  money  by  him  received  under  the  judgment ;  but  the  pro- 
visions of  this  section  shall  not  apply  to  judgments  recovered  in  actions 
for  libel,  slander,  malicious  pros3Cution,  false  imprisonment,  or  assault 
and  battery.     [71  v.  106,  §  522.] 

Sec.  6723.  No  proceedings  to  reverse,  vacate,  or  modify  a  judg. 
ment  or  final  order  shall  be  commenced  unless  within  six  months  after 
the  rendition  of  the  judgment  or  [thej  making  of  the  final  order  com- 
plained of;  or  in  case  the  person  entitled  to  such  proceeding  is  an  in- 
fant, a  married  woman,  a  person  of  unsound  mind  or  imprisoned, 
within  six  months  as  aforesaid,  exclusive  of  the  time  of  such  disability. 
\March  28,  1889:  86  v.  167.) 

Sec.  6724.  No  proceeding  to  reverse,  vacate,  or  modify  a  judg- 
ment rendered,  or  final  order  made,  by  a  justice  of  the  peace,  shall 
operate  as  a  stay  of  execution,  unless  the  clerk  of  the  court  of  common 
pleas  take  a  written  undertaking  to  the  defendant,  executed  on  the  part 
of  the  plaintiff  in  error  by  sufficient  surety,  to  the  effect  that  the 
plaintiff  will  pay  all  the  costs  which  have  accrued  or  may  accrue  on  such 
proceedings  ni  error,  together  with  the  amount  of  any  judgment  that 
may  be  rendered  against  such  plaintiff  in  error,  either  on  the  further 
trial  of  the  cause,  after  the  judgment  of  the  court  below  is  set  aside  or 
reversed,  or  upon  and  after  the  affirmance  thereof  in  the  court  of  com= 
mon  pleas;  when  the  judgment  or  final  order  of  a  justice,  sought  to 
be  reversed,  directs  the  delivery  of  possession  of  real  property,  the 
undertaking  shall  be  in  such  sum  as  may  be  prescribed  by  the  court  of 

\  6723.  Where  one  party  to  a  proceeding  in  error  is  within  the  saving  clause,  the  case  is  saved 
to  all.  WilkiHs  v.  Philips,  'A  ().  4'J;  Hlnssiev.  lifaithttvs,  120.  351 ;  Buckingham  v.Ctnttmerciat 
Bank,  21  O   S.  131.     But  see  Kay  v.  Ila/scn,  17  O.  27. 

The  proceeding  is  not  deemed  commenced  from  the  mere  filing  of  the  petition.  A  summons 
must  issue.     Rah'ttson  v.  Orr,  H\  O.  S.  2H4. 

The  limitation  as  to  proceedings  in  error  fixed  by  the  code  of  civil  procedure,  applied  to 
judgments  rendered  before  the  pass.npe  of  that  .ict.     Schooner  Marinda  v.  Dowtin,  A  O.  S.  500. 

Time  begins  to  run  from  the  day  judgment  is  actually  rendered.  IVest  v.  Meddcck,  16  0. 
S,  417. 

Where  an  appeal  is  dismissed,  and  a  motion  to  reinstate  is  continued  to  the  next  term,  and  then 
overruled,  time  begins  to  run  only  from  the  latter  order.  Prof  tiler  Ogontz  v.  H'iclt,X*i  O. 
S.  S-l;!. 

When  by  the  judgment  the  whole  merits  of  the  case  are  disposed  of,  time  begins  to  run. 
Hinite  v.  Whitney,  31  O.  S.  63. 

Section  4991  has  no  application  to  proceedings  in  error.    Aicktrly  v.  Dickimon,  S4  O.  S.  6!t7. 

Motion  for  new  trial  not  essential  where  there  is  a  finding  ol  lavt.  Lockvitcdy.  Kmm,  S4  Ol 
S.  1.    Nor  is  an  exception  necessary  in  such  case.    Harner  v.  Batdorf,  35  O.  S.  213. 
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common  pleas,  or  a  judge  thereof,  or,  in  the  absence  of  such  judge, 
by  the  probate  judge  of  the  county,  to  the  effect  that,  during  the  pos- 
session of  such  property  by  the  plaintiff  in  error,  he  will  not  commit, 
nor  suffer  to  be  committed,  any  waste  thereon,  and  that  if  the  judg- 
ment be  affirmed  he  will  pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  date  of  the  undertaking  until  the  delivery  of  the 
property,  pursuant  to  the  judgment,  and  costs;  and  the  person  entitled 
to  such  proceedings  shall  have  the  same  time  for  ))rose<uting  the  same, 
before  he  is  barred,  as  is  provided  in  the  last  section,  unless  the  judg- 
ment be  paid  off  or  satisfied  prior  to  the  commencement  of  such  pro-  ^•*-^-  """• 
ceedings.     [51  v.  57,  §  524;  59  v.  43,  S  524-]  8.»s.668. 

Sec.   6725.     Execution  of  a  judgment  or  final  order,  other  than  Terms  of  siay  of 
those  enumerated  in  this  chapter,  of  any  judicial  tribunal,  or  the  levy  "5™'' ""  '"  "'*'" 
or  collection  of  any  tax  or  assessment  therein  litigated,  may  be  stayed, 
on  such  terms  as  may  be  prescribed  by  the  court  in  which  the  petition  g.  *  ( .  iio«. 
in  error  is  filed,  or  by  a  judge  thereof.     [51  v.  57,  §  525.] 

Sec.  6726.     When  a  judgment  or  final  order  is  reversed,  either  in  Pi">.:ni;s  after 
whole  or  in  part,  in  the  common  pleas  court,  the  circuit  court,  or  the  otde"  is  revers^. 

supreme  court,  the  court  reversing  the  same  shall  proceed  to  render  ' 

«uch  judgment  as  the  court  below  should  have  rendered,  or  remand  the  ,  ■  r^j 

cause  to  the  court  below  for  such  judgment ;  the  circuit  court  or  the  -^ 

common  pleas  court  so  reversing  a  judgment  shall,  upon  the  request  of    "     *"*'  "^^ 

either  party,  specify  in  writing  the  ground  or  grounds  of  such  reversal, 

which  shall  be  filed  and  kept  with  the  papers  in  the  case;  the  court 

reversing  or  affirming  such  judgment  or  final  order,  shall  not  issue  ex- 
ecution in  causes  that  are  so  brought  before  it  on  error,  on  which  it 

pronounces  judgment,' as  aforesaid,  but  shall  send  a  special  mandate 

to  the  court  below,  as  the  case  may  require,  for  execution  thereon,  and  ,  •} 

the  court  to  which  such  special  mandate  is  sent  shall  proceed  in  the        .  .'  V^ 

same  manner  as  if  such  judgment  or  final  order  had  been  rendered 

therein;  and  on  motion,  and  good  cause  shown,  it  may  suspend  any 

execution  made  returnable  before  it  by  order  of  the  common  pleas 

court,  the  circuit  court,  or  the  supreme  court,  in  the  same  manner  as  if 

the  execution  had  been  issued  from  its  own  court;  but  such  suspension 

shall  not  extend  further  than  to  stay  proceedings  until  the  matter  can 

be  further  heard  by  the  common  pleas  court,  the  circuit  court,  or  the 

supreme  court,  as  the  case  may  be  :  but  this  section  shall  not  apply  to 

judgments  of  justices  of  the  peace.     \ February  t,  1885:  82  v.  38.] 

Sec.  6727.    When  a  judgment  or  final  order  is  reversed,  the  plaint-  cosis  on  error. 

iff  in  error  .shall  recover  his  costs,  and  when  reversed  in  part,  and 


2  6725.  That  fection  mcreJy  provides  that  the  execution  of  the  jiidf^mtitt  or  fin.^l  order  m.i;' 
"be  stayed.    It  does  not,  in  tcrmsor  spirit,  vac.tte  the  judgment.    That  is  left  to  stand  until  rcvcrsctl    a       .         ndix-  ^  l-W 

or  set  aside,  though  not  in  tlie  meantime  to  be  executed.     But  in  case  of  r<uncslcd  election,  the    **00  A|ipeD   1X«  '•     J4 

order  of  the  common  pleas  is  not  suspended  by  the  allowance  of  a  supersedeas  under  tliis  action^  .  '. 

State  V.  CotftntissioHers,  14  O.  S.  .'>1."»;  State  v.  i'ditiitiaiitHers,  ;!l  ().  S.  A'A. 

Where  the  judi^ment  below  is  reversed,  and  the  cause  remanded  for  further  jiroceedtngs,  :ind 
A  petition  in  error  is  pending  to  reverse  the  judgment  of  reversal,  an  order  staying  further  pro- 
ceedings will  only  be  granted  on  good  cause  shown.  Texas  Iltntiiing  An.  v.  .liirora,  ett ..  Jus, 
Co.,  M  O.  S.  2»I. 

2  6726.     As  to  rendering  the  judgment  which  the  coart   below  ought  to  have  rendered,  see    «       .  ., 

Culumttu,  etc.,  R.  Ce.  v.  Simfson,  5  O.  S.  251 ;  Mtna  Ins.  Ce.  v.  Church,  21  O.  S.  4'X!.  I'JU.     »••  APPe""'*- 

J!  6727.  This  only  includes  the  costson  error,  and  not  the  costsin  the  court  below.  Cnttirrigbt 
■».  Me,  16  O.  316. 

Where  a  case  is  dismissed  for  want  of  jurisdiction  of  the  subject  matter,  but  the  court  errone- 
ously proceeds  to  render  judgment  against  each  p.nrty  for  his  costs,  the  iiidgmcnts  and  proceed- 
ings to  reverse  them  are  ex  finrte,  and  the  provisions  of  this  section,  which  have  application  to 
proceedings  of  an  adversary  character,  do  not  apply ".  hence  such  judgments  will  only  be 
reversed  at  the  costs  of  plaintiff  in  error.     Xortitn  v.  hIcLcary,  8  <).  S.  'iSK\. 

Where  the  court  has  no  jurisdiction  of  a  cause,  it  can  render  no  judgment  therein  for  costs; 
but  costs  of  proceedings  in  error  to  reverse  a  judgment  rendered  without  jurisdiction  must  be 
adjudged  to  the  plainttflT  in  error.     Burke  v.  Jacksott,  22  O.  S.  2(i8. 

Where  by  mistake  judgment  for  costs  was  rendered  against  a  person  not  a  party  to  the  suit, 
and  the  case  was  afterward  pending  on  error  prosecuted  on  other  grounds,  the  court  of  error 
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affirmed  in  part,  the  court  may  apportion  the  costs  between  the  parties 
in  such  manner  as  it  deems  equitable.     [51  v.  57,  §  527.] 

Sec.  6728.  A  mistake,  neglect,  or  gmission  of  the  clerk  shall  not 
be  a  ground  of  error,  until  the  same  has  been  presented  and  acted  upon 
in  the  court  in  which  the  mistake,  neglect,  or  omission  occurred,  fq  i 
»•  57,  §5281" 

Sec.  6729.  The  rendering  of  judgment  before  the  action  stood  for 
trial  according  to  the  provisions  of  title  one,  part  third,  shall  be  deemed 
a  clerical  error.     [51  v.  57,  §  529.] 

Sec.  6730.  If  the  circuit  < .  iirt  affirm  a  judgment  on  petition  in 
error,  it  shall  also  render  judgment  against  plaintiff  in  error  for  five 
per  centum  upon  the  amount  due  from  him  to  the  defendant  in  error, 
unless  the  court  enter  upon  its  minutes  that  there  was  reasonable  ground 
for  the  proceedings  in  error.     [February  7,  1885:  82  v.  38.] 

Sec.  6731.  Writs  of  error  and  certiorari  to  reverse,  vacate,  or 
modify  judgments  or  final  orders  in  civil  cases  are  abolished ;  but  courts 
shall  have  the  same  power  to  compel  transcripts  of  the  proceedi'ngs,  coiv 
taining  the  judgment  or  final  order  sought  to  be  reversed,  to  be  fur 
nished,  completed,  or  perfected,  as  they  heretofore  had  under  writs  of 
error  and  certiorari.     [51  v.  57,  §  530.] 

Sec.  6732.  If  the  judgment  of  a  justice  of  the  peace,  taken  on 
error  as  herfcin  provided  to  the  court  of  common  pleas,  be  affirmed, 
such  court  shall  render  judgment  against  the  plaintiff  in  error  for  the 
costs  of  suit,  and  award  execution  therefor;  and  the  court  shalj  there- 
upon order  its  clerk  to  certify  its  decision  to  the  justice,  so  that  the 
judgment  affirmed  may  be  enforced  as  if  such  proceedings  in  error 
had  not  been  taken ;  or,  such  court  may  award  execution  to  carry  into 
effect  the  judgment  of  the  justice,  in  the  same  manner  as  if  the  judg- 
ment had  been  rendered  in  the  court  of  common  pleas.     [51  v.  157, 

§531-1 

Sec.  6733.  When  the  proceedings  of  a  justice  of  the  peace  are 
taken  on  error  to  the  court  of  common  pleas,  in  manner  aforesaid,  and 


m- 


may  correct  the  mistake  ax  to  coJts,  and  the  case  is  not  thereby  brought  within  this  secnoa. 
Armstrong  v.  McAlfit'n,  18  O.  S.  184. 

Under  former  statutes,  the  rule  wa.s,  where  a  final  order  was  reversed  in  part  and  affirmed  ii» 
part,  that  the  costs  in  error  were  equally  divided  between  plainttflf  and  defendant.  Boutvm  ▼. 
Lord,  10  O.  S.  -IM. 

Flut  where  :t  judgment  is  modified  so  as  to  diminish  the  rnte  of  interest,  this  was  done  at  tbe 
costs  of  the  defeiidaiu  in  error.     Callahan  v.  liabiock,  21  O.  S.  '2S1. 

Where  several  dam<igcs  ure  assessed  on  several  c.iuscs  of  action,  a  judgment  for  the  aggregate 
amount  of  damages  may  be  reversed  as  to  part  of  the  causes  of  action,  and  affirmed  as  to  tho 
rest.     Sidner  v.  Ahxandtr,  \\\  C).  S.  4:«. 

In  such  case,  where  error  was  assigned  to  all  the  causes  of  action,  and  the  judgment  it 
reversed  as  to  part,  and  affirmed  as  to  the  residue,  the  costs  on  error  were,  under  this  section  in 
its  ori);inal  form,  equally  divided  between  the  parties,     lb. 

Where  the  judgment  was  divisible,  and  a  reversal  was  asked  only  of  so  much  as  is  erroneous, 
whether  the  plaintiff  in  error  was  entitled  to  recover  his  costs,  quart. 

■  ?3  r>72ft,  672!».  Entering  judgment  against  garnishee  before  judgment  against  the  defendant,  is 
to  be  regarded,  after  judgment  against  the  latter,  as  only  a  clerical  error,  and  not  a  cause  for 
reversing  the  judgment  against  the  judgment  debtor.     Career  v.  /!ic/iartfs,  ISO.  S.  219. 

But  a  judgment  rendered  by  default,  before  the  day  named  in  the  summons  for  answer,  may 
be  reversed.  I'o  render  judgment,  under  such  circuihstances,  is  not  a  mere  mistake,  neglect,  or 
omission,  to  be  only  corrected  in  the  court  of  original  jurisdiction.  IViUiamsoH  v.  Nicklin^  34 
O.  S,  123. 

\  f>730.  Part  payment  of  the  judgment  below  will  relieve  the  plaintiff  in  error,  on  affirmance 
of  the  judgment,  from  the  damages /n?  Mm/'' only  ;  and  where  it  appears  that  such  part  pay- 
ment was  made  the  ground  for  relieving  the  plaintiff  in  error  from  the  payment  of  all  damages,. 
the  action  of  the  court  will  be  corrected  on  petition  in  error.     Bratly  v.  Holdtnttan^  19  O.  26. 

I  A73].  Under  the  practice  in  this  state  a  certiorari  was  not  allowed  before  final  judgment. 
H>rf  V.  SltuJzf,  10  O.  -id:*. 

Except  as  to  matters  of  a  criminal  nature,  certiorari  was  abolished  by  the  code  of  civil  proced- 
ure. BuiUr  V.  Baker,  2  O.  S.  3iC  ;  Schooner  Marinda  v.  Dotvlitt,  4  O.  S.  500 ;  Mattrr  of  Col- 
lier, 6  O.  S.  55;  f/ol'/'s  v.  Beckwith,  G  O.  S.  252;  Com  miss/toners  v.  Junkint,  19  O.  S.  348. 

Whether  a  certiorari  may,  in  certain  cases,  5till  issue,  see  i,  442. 

As  to  amendment  so  as  to  change  a  proceeding  in  certiorari  to  one  in  error,  see  United  State* 
y.  Cellier,  fi  O.  S.  61. 

A  reviewing  court  can  make  no  alteration  in  the  record  of  the  court  below,  but  may  disreKar<^ 
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the  judgment  of  such  justice  is  reversed  or  set  aside,  the  court  shall 
render  judgment  of  reversal,  and  for  the  costs  that  have  accrued  -ip  to  Ste  Appendix. 
that  time,  in  favor  of  the  plaintiff  in  error,  and  award  execution  there- 
for; and  the  cause,  except  when  the  reversal  is  because  the  justice  had 
no  jurisdiction  of  the  plaintiff  in  error,  or  of  the  subject  of  the  action, 
shall  be  retained  by  the  court  for  trial  and  final  judgment,  as  in  cases 
of  appeal.     [67  v.  115,  §  532.] 

Sec.  6734.     The  final  orders  or  decrees  of  courts  of  chancery  Decrees mchan- 
heretofore   rendered,  or  which   may   hereafter  be   rendered,  in   any  "Jwed"" " 
chancery  proceeding  pending  on  July  i,  1853,  may  be  reviewed  in  the 
manner  provided  in  the  five  succeeding  sections,  and  within  the  time 

prescribed  in  section  sixty-sti'rn  hundred  and  twenty-three ;  and  all  suits  .;i; 

in  chancery  pending  at  that  time  may  be  prosecuted  to  final  decree  in  ^"  *  '•  "*^" 


like  manner  as  if  this  title  had  not  taken  effect.     [51  v.  57,  §  533-] 
-'  •■••  •  •  defen<" 


X 


5.^4 


Sec.  6735.     When  a  party,  complainant  or  defendant,  seeks  a  re-  Biii  of  review. 
view  of  a  final  decree  or  order  in  chancery,  he  may  file  in  the  clerk's 

ofSce  of  the  court  in  which  the  decree  was  rendered  a  siiort  petition,  '      1  X) 

setting  forth  the  names  of  the  parties  to  such  suit,  the  substance  of  the  -         ^J  ^ 

decree  or  order  sought  to  be  reviewed,  and  an  assignment  of  the  errors  '^ 

relied  upon  to  reverse  or  set  aside  such  decree  or  order,  and  a  prayer 
for  such  reversal;  and  errors  in  law  and  in  fact  may  be  assigned  at  the  *•  *  ^-  '""• 
same  time.     [46  v.  90,  §1.] 

Sec.  6736.     On  the  filmg  of  such  petition,  the  clerk  shall  issue  a  Process  thereon. 
summons  against  all  the  parties  to  the  original  suit,  except  such  as  are 
petitioners  in  the  suit  of  review,  as  in  other  cases.     [46  v,  90,  ^  2.]        "■  '*  ^'  '"^" 

Sec.  6737.     All  the  original  papers  and  evidence  in  the  original  Origin.ii  papers  to 
cause,  and  the  entries  made,  shall  be  used  on  the  hearing  of  the  bill  of  ""^ """' 
review;  and  it  shall  not  be  necessary  for  the  party  to  procure  a  copy 
of  the  record  of  proceedings  in  the  original  cause,  nor  shall  it  be  neces- 
sary to  recite,  in  the  bill  of  review,  any  of  the  facts  set  forth  in  the  *•  *  ^-  '***• 
pleadings  in  the  original  cause.     [46  v.  90,  §  3.] 

Sec.  6738.     When  a  petition  for  review  is  filed  in  the  circuit  court,  How  former  de- 
a  judge  of  the  court  may,  in  vacation,  upon  good  cause  shown,  stay  i^/^?a"^d^"hc"'' 
■  proceedings  on  the  former  decree  until  the  next  term  of  the  court  in  peiidon  for  review 
which  such  proceedings  are  pending ;  and  the  judge  shall  direct  the  ■^"^^] '"  '"^'""' 
nature  and  the  amount  of  security  to  be  given  by  the  party  applying 
for  such  stav.     [February  7.  1885:  82  v.  38.] 

Sec.  6739.     When  such  petition  is  filed  in  the  common  pleas,  the  The  same  in  com. 
iudee  of  such  court  may  exercise  the  same  power,  on  the  same  terms.  """"  p'""* 
[49  V.  26.  §2.]  .        s.*c.im. 

Sec.  6740.     A  petition  in  error,  in  the  nature  of  a  bill  of  review,  Pdition  in  error 
may,  on  leave  of  the  supreme  court,  or  a  judge  thereof,  be  filed  in  the  l,-^  ^.ancl^ry ofdr- 
supreme  court,  to  reverse  or  modify  any  decree  in  chancery,  that  here-  rim  rourt  may  be 
tofore  has  been  or  that  hereafter  may  be  rendered  in  any  circuit  court  prero="c'ou'rt."' 
,in  this  state,  in  which  the  title  to  real  estate  is  in  controversy,  or  the 
amount  in  controversy  is  not  less  than  five  hundred  dollars;  and  the 
proceedings  upon  such  petition  in  error  shall,  in  all  respects,  be  gov- 
erned by  the  provisions  of  the  six  preceding  sections  of  this  chapter ;  but 
this  section  shall  not  extend  to  suits  that  have  been  commenced  since 
the  first  day  of  July,  1853,  and  the  petition  in  error  must  be  filed  within 
three  years  after  the  rendition  of  the  decree  so  sought  to  be  reversed 
or  modified.     [February  T,  1885:  82  v.  38.] 

anything  in  the  transcript  which  is  not  ItgaUy  a  part  of  the  record.     Smith  v.  Board  a/ Bi.. 

^BJii^h^' reviewing  court  could  always  compel  the  court  below  to  send  up  a  more  perfect 
record.     Wood  v.  Nrmkirk,  V>  O.  S.  29.').  j    »  .i_     «     i  ■   j_„.„.  „f 

Proceedings  subsequent  to  the  reversal  form  no  part  of  the  record  of  the  «"»'  P"f  8"?"'  "J 
reversal,  andean  not  be  brought  into  the  court  "f,  "V"'"'  "^4'"-«"*^R^  I  »« J^is  nrnthe 
record  The  rcmedv  is  by  answer.  Ccthns  v.  Davn.  Xi.  O.  S.  ,6  But,  qu<rrt.  is  not  the 
record  of  a  case  its  historjr  f.om  the  commencement  of  the  action  until  the  entry  of  the  last 
judgment  therein  ? 
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Mandamui 
it  is. 
Sec  Sup. 


-what      Sec.  6741.     Mandamus  is  a  writ  issued  in  the  name  of  the  state,  to 
an  inferior  tribunal,  a  corporation,  board,  or  person,  commanding  the 


8ee  Ippendlx. 


bin  which  a  writ  of  mandamus  may  be 


g  6741.  A  writ  of  mandamus  directed  to  a  <:nbordtnate  judicial  tribunal  is  properly  directed 
to  the  judge  or  judges  of  such  court.     Hotlister  v.  The  Judges^  H  O.  S.  2ill. 

There  is   no  statutory  limitation   as  to  the   time  witbiti 
obtained,     ihinn  v    Trnstrfx,  etc  .  .T2  O.  S.  2:i6. 

lyhen  tnantiamus  may  not  issue— 

To  enforce  obligations  arising  upon  contract  merely,  and  involving  no  trust.  State  v.  Zan.  fy* 
M.  T.  Co.,  Ifi  O.  S.  :tiis. 

Nor  will  it  be  awarded  in  the  absence  of  a  clear  right  to  the  object  sought  to  be  obtained  by 
it-     State  yf    Yeatt/ian,'!' Ci,  ^  TA(*. 

Nor  to  enforce  the  p.iyment  of  the  verdict  of  a  jury  in  a  proceeding  to  appropriate  lands. 
State  V.  C.  &»  I.  R.  G*.,  17  O.  S.  IW. 

Nor  to  compel  the  coinntissioners  of  a  county  to  levy  a  tax  for  the  satisfaction  of  a  judgment, 
where  there  has  been  no  unreasonnble  or  vexaiions  delay.     TiUson  v.  Putnam  Co.y  19  O.  415. 

Nor  tn  compel  the  county  auditor  to  enter  a  tax  upon  the  duplicate  until  the  time  arrives  for 
makinf:  it  up.     /.^nesvillr  v.  Kichanis,  5  O.  S.  -ISO. 

Nor  to  compel  the  auditor  of  a  county  to  draw  an  order  ort  the  treasurer,  where  the  auditor 
has  not  the  rtj^ht  to  fix  the  amount  lu  he  <lrawn  for,  unless  such  amount  has  been  ascertained 
and  liqtiid^ited.     Putnam  Co.  v.  Allen  Co.,  1  <).  S.  :v.t'2. 

Nor  :iK<'iinst  a  turnpike  company  to  repair  a  certnin  ro.id,  where  the  duty  to  repair  is  alleged 
to  arise  out  of  a  contract  between  the  county  commissiuners  and  the  company.  State  v.  Zam. 
6*  Af.  T.  Ctr ,  supra. 

Nor  to  compel  nii  officer  Oo  do  an  act  which  it  is  claimed  the  law  enjoins  on  him  as  a  duty,  un- 
less the  existence  of  all  the  facts  necessary  to  put  him  in  default  be  shown.  Cincinnati  iollege 
V.  Art  Rut,  *12  0  S    W.). 

Nor"  where  the  county  commissioners  were  required  by  law  to  award  certain  contracts  on  be- 
half of  the  county  to  the  lowest  bidder,  and  their  procccdini;s  were  so  defective  that  they 
could  not  accept  the  lowest  bid,  because  in  such  case  they  could  make  no  valid  contract  with 
any  bidder.     State  v.  Hamiltt^n  Ca  .  2(>  ()   S.  425,  4:t0. 

Nor  when  an  inferior  board  or  tribunal  has  failed  to  perform  a  ministerial  duty  at  the  proper 
lime,  and  its  execution  is  no  longer  consistent  with  the  substantial  rights  of  the  parties.  <r  with 
public  interests.  Nor  when  it  can  be  .seen  that  the  writ,  in  its  operation,  must  prove  abortive 
anil  fruitless  to  the  rclat  >r.     lugerson  v.  Berry,  14  O.  S.  31f>. 

Where  in  an  action  ag.iinst  a  railroad  corporation  a  receiver  has  been  appointed,  who  is  in 
pos-ession  of  the  ro.td,  its  property  nnd  asvet^.  and  is  proceeding  in  the  execution  of  the  trust, 
under  the  direction  and  orders  of  the  court,  a  mandamus  wilt  not  be  issued  against  such  cor- 
poration  and  receiver  dircciiug  their  conduct  in  operating  the  road.  Statt  v.  Railroad  O.,  35 
O.  S.  IM. 

Where  county  commissioners  were  rti/Mtfr/i(*rf  by  special  act  to  build  a  bridge,  and  raise  the 
necessary  funds  for  the  purpose  by  successive  yearly  levies  of  taxes,  and  nftcr  levying  and  col- 
lecting p.irt  of  the  taxes  necessary,  for  reasons  in  their  judf^nicnt  sufficient,  abandoned  the  pur- 
pose of  building  the  bridge,  and  declined  to  make  further  levies:  Held,  that^  they  will  not  be 
compelled,  by  mandamus,  tn  build  the  bridge,  or  to  make  further  levies  to  raise  the  necessary 
fundi  therefor.     State  v.  Henry  Cff.,  31  O.  S.  211. 

A!id  sec  FretfM  v.  Carriage  Co.,  42  O.  S.  30 ;  State  v.  Moore^  42  O.  S.  103. 

}y/ien  mantiamus  may  issue — 

To  compel  the  auditor  of  state  to  pay  a  claim  duly  allowed  by  the  legislature^  but  not  unless 
allitwed  by  the  requisite  number  of  votes.     Fordyce  v,  Cotimatz,  20  O.  5.  I,  13. 

To  compel  the  auditor  of  state,  in  a  prcper  case,  to  draw  his  warrant  on  the  state  treasury,  to 
pay  for  furniture  purchased  in  pursuance  of  an  appropriation  therefor;  but  the  auditor  may 
require  any  item  not  fairly  within  the  appropriation  to  be  stricken  out.  Boyerw,  Morgan,  b  O. 
S.  5;*.1. 

To  compel  the  auditor  of  state  to  do  an  act  which  the  law  requires  him  to  do,  where  the  only 
cause  of  refusal  shown  is  that  he  has  doubts  of  the  constitutionality  of  the  act  requiring  it. 
Citizens'  Dank  v.   Wright,  (>  O   S.  318. 

To  compel  a  county  auditor  to  give  an  order  for  the  fees  due  a  constable  for  pursuing  a  fugi- 
tive from  justice,  within,  hut  not  beyond,  the  limits  of  the  state.     Smith  v.  Portage  Co.,  0  O.  26. 

To  compel  a  county  auditor  to  pay  an  account  which  he  is  nuthonzcd  to  pay,  the  amount  being 
fixed  by  law,  or  to  act  upon  an  account  ns  to  which  he  has  a  discretion.  Burnet  v.  Portage  Cc. 
12  O.  51. 

To  compel  a  county  auditor  tn  issue  an  order  to  the  sheriff,  for  the  amount  of  an  allowance 
made  by  the  court_  to_  the  sheriff  for  money  paid  for  the  sustenance  of  the  jury  while  kept 
tucether  and  not  permitted  to  separate.     State  v.*ifnmitton  Co.^  19  ().  116. 

To  compel  a  county  auditor  to  ascertain  and  enter  upon  the  duplicate  the  amount  properly 
taxable  against  banks.     State  v.  Moore,  X\  ().  S.  4^4. 

To  compel  a  county  atiditor  to  draw  an  order  on  the  treasurer  for  interest  due  and  payable  on 
township  bonds,  issued  to  a  railroad  company,  for  township  subscription  to  the  stock  of  such 
company,  where  the  money  to  pay  the  interest  has  been  assessed  upon  the  township,  collected, 
and  in  the  county  treasury.     State  v.  \'an  Home,  7  O.  S.  ;t27. 

To  compel  a  county  treasurer  holding  in  his  hands  money  collected  for  the  construction  of  a 
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performance  of  an  act  which  the  law  specially  .enjoins  as  a  duty  result- 
mgfrom  an  office,  trust,  or  station.     [51  v.  57,  §  569.] 

Sec,  6742.    The  writ  of  mandamus  may  be  issued  by  the  supreme  By  whatcourti 
court,  the  circuit  cotut,  or  the  common  pleas  court;  and  although  it  may  I-IT  usu™"  "*^ 


See  Sup. 


free  turnpike  road»  to  pay  the  same  over,  on  the  ordois  of  ifte  proper  officers,  to  the  persons 
entitled  to  receive  the  same.     State  v.  IVcod  Co..  17  O.  1&4. 

To  compel  public  officers  required  by  law  to  advertise  fur  work  and  materials,  and  let  to  the 
lowest  bidder,  to  contract  wUh  lowest  bidder,  without  permitting  alteration  of  bids  on  account 
of  alleged  mistakes  not  apparent  on  their  face.     Benx'er  v.  Trus.  Blind  Asylmn^  19  O.  S.  97. 

To  compel  county  commissioners  to  award  a  contract,  although  they  have  made  an  unauthor- 


ized :tward  to  other  parties,  provided  the  party  entitled  thereto  has  done  nothing  to  waive  his 
right,  and  has  used  reasonable  diligence  in  asserting  it.     Boren  v.  Darke  Cfi.,  21  O.  S.  311. 

To  compel  county  commissioners  to  deliver  county  bonds,  executed  »s  subscription  to  a  rail* 
road.  whi:h  they  refuse  to  deliver,  alleging  the  act  authorizing  the  bunds  to  be  unconstitutional. 
C,  /K  £7*  Z.  ff.  Cff.  v.  CitHton  Co.,  I  O   S.  77.  101. 

To  compel  county  commiistoners  to  issue  their  order  for  the  payment,  out  of  the  county 
treasury,  of  an  assistant  prosecuting  attorney  appointed  by  the  court  under  the  act  of  1856 
(5*  v.  17*.     State  v.  Franklin  Co.,  2ll  O.  S.  421. 

To  compel  county  commissioners,  who,  having  taken  all  the  preliminary  steps  to  make  a  pub- 
He  improvement,  and  declared  their  opinion  of  its  utility,  finally  decline  to  proceed, solely  on  the 
ground  of  the  unconstitutionality  of  the  act,  to  complete  the  improvement  if  the  act  author- 
izing the  same  Is  constitutional.     State  y.  Warren  O..  17  O.  S.  fl5*t. 

To  compel  county  commissioners  to  approve  the  official  bond  of  the  sheriff,  regular  in  form, 
satisfactory  as  to  sureties  and  amount,  but  refused  solely  on  the  Kroix^d  that  it  nad  not  been 
tendered  within  ten  days  from  the  receipt  of  his  commission.     State  v.  Lewis^  lU  O.  S.  128. 

To  compel  the  county  commissioners,  under  the  act  of  1853  (•'>!  v.  IV)!),  to  either  approve  or 
disapprove  of  the  sufficiency  of  the  sureties  on  the  bond  of  a  county  recorder  elect.  State  v. 
Bclnunt  Co  ,  :»  O.  S.  4oI. 

To  compel  county  commissioners  to  proceed  and  levy  a  tax  to  pay  local  bounties  pledged  to 
volunteers  under  the  act  of  1866  (t>3  v    155^.      Anderson  v.  Harris^  17  O.  S.  608. 

To  compel  a  township  treasurer  to  pay,  ui>on  a  proper  order,  a  school  teacher's  wages.  State 
>.  LynJt,  S  O.  S.  \KVl;  State  v.  Wright,  17  O.  32. 

To  compel  a  city  solicitor  to  issue  vouchers,  where  lands  have  been  legally  and  regularly  con- 
demned by  a  city  for  a  street,  and  the  city  auditor  has  been  directed  by  ordinance  to  issue  his 
varonts  on  the  treasurer  to  pay  therefor  upon  receipt  of  protier  voucher!^  from  the  solicitor, 
thoii{;h  the  solicitor  refuse  for  the  reason  that  he  is  of  the  opinion  that  the  condemnation  pro- 
cecdiogr.  wcr-j  irregular  and  invalid.     Ryan  v.  Hoffman,  26  <).  S.  109. 

T  compel  the  council  of  Cincinnati  to  issue  the  necessary  orders  for  the  transfer  of  funds 
colKctci  for  the  education  of  colored  children  to  the  proper  officers  of  the  districts  organized 
fc>r  colored  children.     State  v.  Cincinnati^  19  O.  178. 

To  compel  the  trustees  of  a  town  corporate  to  levy  *a  tax  to  pay  its  debt.  Gorgat  v.  Black- 
harm,  14  t).  2.^>2. 

In  favor  of  tlfci  township  trustees  to  compel  the  county  treasurer  to  pay  over  money  in  the 
treasury  upon  presentation  of  the  proper  orders.     Cass  fp.  v.  Dillon,  IC  <).  S.  38. 

To  compel  the  officer  in  charge  of  a  prisoner  imprisoned  for  non-payment  of  a  fine  to  take 
Ilia  befor-j  the  commissioner  of  insolvents  for  discharge  under  the  act  of  1853  (ol  v.  323..  Ex 
fari'  Ss.-t^,  I.*"  n.  S.  o-^I. 

To  compel  school  directors  to  admit  children  to  a  public  school  under  their  control,  which 
th«>  arc'entiiled  m  attend.      State  v,  McCann,  21  O.  S.  198.  2(M. 

Ti*  compel  a  county  trcasuier  to  transfer  to  the  state  treasury  the  state's  proportion  of  the 
taxts  collected  by  such  county  trc.-\surer.     State  v.  Staley,  ;J8  O.  S.  *J5'.>. 

Where  the  local  directors,  without  objection,  permitted  the  board  of  education  to  perform  their 
daties,  sitcli  board  became  de  facto  the  trustees,  and  could  be  compelled  by  mandamus  to  pay 
a  t<  ichcr  for  his  services  under  employment  of  the  board  as*  such  rf**  Jacto  trustees.  Case  v. 
ii'rtsler,  4  O.  S.  561. 

And  see  Slate  v.  Moore,  42  O.  S.  103  ;  Banks  v.  DeWitt,  42  O.  S.  263;  State  v.  Boardof  Edu- 
cation^ 42  O.  S.  374. 

}  Tr43.  Application  should  be  made  to  the  district  court,  unless  there  are  special  reasons  for ' 
making  it  in  tne  first  instance  to  the  supreme  court.  Such  cases,  in  the  latter  court,  are  not  en- 
titie'l,  as  of  right,  to  be  heard  out  of  their  regular  order  on  the  general  docket.  State  v.  Wil- 
liams,'!^ O.  S.  170. 

The  writ  may  issue  to  compel  the  exercise  of  discretion,  but  not  to  control  it.  I^ke  Co.  t. 
Ashiahula  Co.,  24  O.  S.  :»9:i,  401  ;  State  v.  Holmes  Ci>.,  17  O.  S.  608,  616. 

Mere  abuse  of  discretion  does  not  authorize  the  issuance  of  the  writ.  Ex  parte  Black,  1  O. 
S  ;t  I 

The  writ  lies  against  an  officer  vested  with  discretionary  power  who  wholly  refuses  to  per- 
form his  duty:  and  against  an  officer  who  refuses  to  perform  a  ministerial  duty.  Burnet \.  Por- 
tage Co.,  VI  O.  51. 

Where  authority  is  conferred  upon  a  public  officer,  to  be  exercised  at  his  discretion,  and  no 
set  has  been  done  by  him  under  such  authority,  and  no  private  rights  have  intervened,  he  can 
not  be  compelled  by  mandamus  to  exercise  such  discretionary  power.  Kollersttille  &*  P.  F.  T. 
K-  V.  Sandusky  Co.,  I  O.  S.  149. 

The  governor,  in  the  exercise  of  the  supreme  executive  power  of  the  state^  may,  from  the 
nature  of  his  authority,  have  a  discretion  which  can  not  be  controlled  by  judicial  power,  yet  in 
regard  to  a  mere  ministeriril  act,  which  might  have  been  devolved  on  any  other  officer  of  the  state, 
and  affecting  any  specific  private  right,  he  may  be  made  amenable  to  the  compulsory  process  of 
the  supreme  court  by  mnnd.imu.s.     State  v.  Chase,  5  O.  S.  o:iS. 

In  determining  whether  the  system  of  paying  bounties.  descrii>ed  in  the  act  of  1366  (63  v,  155), 
had  been  adopted  in  any  county,  the  commissioners  act  in  a  ministerial,  and  not  in  a  judicial 
capacity.  If  ih*;  facts  t-xisted  which  made  the  statute  applicable  to  their  county,  they  were 
bound  to  ascertain  the  f.icts  correctly,  and  to  perform  the  duty  which  the  statute  enjoined ;  and 
they  may  be  compelled  by  mandamus  to  proceed  under  the  statute.  State  v.  Holmes  Co.,  17  O. 
S.  5*1 

If  the  county  commissioners,  under  a  mistaken  belief  as  to  their  authority,  refuse  to  take 
cognizance  of  a  claim  upon  which  it  is  their  duty  to  act,  they  may  be  compelled  to  do  so  by 
trmlamus.  But  if,  reco^niring  their  authority  to  act  on  the  claim,  they  consider  it  on  ths 
msriis,  and  decide  against  its  validity,  the  remedy  of  the  party  aggrieved  is  not  by  mandamus^ 
but  by  appeal.      Stair  v.   Hamilton   Co.,  26  l>.  S.  :w»4. 

Courts  may  be  compelled  by  mandamus  to  do  that  justice  which  the  law  enjoins  upon  them  to 
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require  an  inferior  tribunal  to  exercise  its  judgment,  or  proceed  to  iht 
discharge  of  any  of  its  functions,  it  can  not  control  judicial  discretion 
\February  7,  1885:  82  v.  38.] 

Sec.  6743.  The  application  for  the  writ  must  be  by  petition,  in  th- 
name  of  the  state,  on  the  relation  of  the  person  applying,  and  verifiei 
by  affidavit ;  and  the  court  may  require  a  notice  of  the  application  t 
be  given  to  the  defendant,  or  may  grant  an  order  to  show  cause  why 
should  not  be  allowed,  or  may  allow  tlie  writ  without  notice.  [51  \ 
57>  §  573-] 

Sec  6744.     The  writ  must  not  be  issued  in  a  case  where  there  is 
plain  and  adequate  remedy  in  the  ordinary  course  of  the  law.    Itra; 
issue  on  the  information  of  the  party  beneficially  interested.     [51 
S7»  §  570.] 

Sec  6745.  When  the  right  to  require  the  performance  of  the  i 
is  clear,  and  it  is  apparent  that  no  valid  excuse  can  be  given  for  not  ]) 
forming  it,  a  court  may,  in  the  first  instance,  allow  a  peremptory  m; 
damus  ;  and  in  all  other  cases  an  alternative  writ  must  first  be  issm 
on  the  allowance  of  the  court,  or  a  judge  thereof.     [51  v.  57,  §  572 

Sec   6746.     The   allowance  of  the  writ,  and  an  order  that 
defendant!,  immediately   upon  service,  do  the  act  required  to  be  \ 
formed,  or,  when  an  alternative  writ  is  allowed,  that  he  do  the  act 
show  cause  before  the  court,  at  a  specified  time  and  place,  why  he  d 
not  do  the  act,  shall  be  entered  on  the  journal.     [51  v.  57,  ^  574.] 

administer.  The  full  object  of  the  writ  it  obtained  if  it  produces  action^  and  calls  tort 
exercise  of  jurisdiction.     In  re  Turner^  5  O.  M2. 

The  judges  of  a  court  may  be  compelled,  by  mandamus,  to  direct  their  clerk  to  correc 
record  of  a  case  by  restoring  certain  material  words  alleEcd  to  have  i>een  improperly  sir 
therefrom,  such  altcr.ttion  not  having  been  the  act  of  the  court.  UollhUr  v.  Tk€  Judzti 
S.  201.  ^  -^      * 

Mandamus  may  issue  to  compel  the  ($>urt  of  common  pleas  to  sign  a  true  bill  of  excep 
but  not  a  particular  bill  whether  true  or  not.     State  v.  Todd^  4  O.  :t51. 

An  application  for  mandamus  to  compel  a  judge  to  sign  a  bill  of  exceptions  should  he  .i 
panied  by  the  bill  tendered  for  allowance.  If  it  appear  that  the  defendant  is  wilUnK  t«>  : 
true  bill»  but  denies  that  the  bill  presented  is  true,  the  writ  must  be  denied.  Crrai 
Meeker,  '22  O.  S.  207. 

A  probate  jud^e  might  be  compelled  by  mandamus  to  issue  the  necessary  warrant  { 
return  of  a  lunatic  to  the  county  from  which  he  was  sent,  in  ca&es  within  the  act  of  186ti  p3 
State  V.  Burgoyne,  7  O.  S-  153. 

^  G743.  Under  the  code,  as  well  as  under  the  former  practice  in  mandamus,  the  wr 
properly  i.ssue,  and  the  proceedings  be  conducted,  in  the  name  of  the  state,  upon  the  it 
tion  of  the  party  beneficially  interested.     State  v.  Perry  Ca.,  5  O-  S.  497. 

I  6744.  The  writ  lies  in  all  cases  where  the  relator  has  a  clear  legal  right  to  the  pcrfo 
of  some  oflici.il  or  corporate  act  by  a  public  officer  or  corporation,  and  uo  other  adcqu: 
cific  remedy.     C,  W.  &*  Z.  R.  Co.  v.  Ctinttyn  Co.,  1  C  S.  77,  H»5.    And  see  42  U.  S.  30- 

Mandamus  i-s  not  the  proper  remedy  to  compel  a  probate  judge  to  pay  over  money  p: 
the  probate  court, in  a  proceeding  to  condemn  private  property,and  wrongfully  retained 
for  the  aggrieved  party  has  a  plain  and  adequate  remedy  by  action  on  the  omcial  bone 
probate  judge,  or  by  an  ordinary  action  against  him  for  the  money.  State  v.  A/eiiey,  \ 
534. 

A  mandamus  will  not  be  granted  at  the  suit  of  the  lowest  responsible  bidder  Tor  publ 
ing,  to  compel  the  commi»ioners  of  printing  to  award  him  the  contract,  where  a  cotit 
already,  by  mistake,  been  made  with  a  higher  bidder;  where  the  amount  o€  difference 
the  two  bids  H  not  shown  ;  where  the  application  has  been  unreasonably  delayed  ;  an 
no  good  reason  appears  why  a  remedy  was  not  sought,  by  injunction,  or  otKcrwise,  in  n 
jointly  against  the  contractor  and  the  commissioners.  State  v.  Comntissioners  r/*  Pfi* 
O.  S.  38C. 

A  party  will  not  be  compelled,  by  mandamus,  to  do  what,  by  a  subsisting  decree  of  tn 
he  is  prohibited  from  doing,  although  the  party  seeking  the  remedy  by  mandamus  is  n< 
to  the  decree  of  injunction.     Ohio  &  /.  /?,  Co.  v  Uyandot  Co.,  7  O.  S.  278. 

Where,  under  the  act  of  IftS*!  ijn'A  v.  U2',  propusaU  are  to  be  received  by  th«  county  coi 
ers  for  furnishing  goods  to  the  county,  the  description  of  the  goods  mpst  be  determine 
commissioners,  and  specified  in  the  notice  inviting  proposals;  and  to  entitle  a  bidder  i 
damus,  notice  must  have  been  given  in  conformity  to  the  statute,  and  his  bid  must  cc 
the  notice.  Where  the  notice  is  insufficient,  the  remedy  is  not  by  mandamus,  j^tner-i 
Co.  V.  Licking-  Co.,  31  O.  S,  4I.V 

The  averment  in  an  alternative  writ  of  mandamus,  that  a  claiip  against  the  county  t 
aonable  and  necessary  expenses  incurred  by  the  relator  in  the  discharge  of  his  duty 
treasurer,  is  not  properly  triable  on  mandamus.    The  claim  should  be  nrst  liquidated 
proper  tribunal.     After  5<uch  liquidation  payment  may  be  enforced  by   mandamus. 
//ami/tan  (  o  ,  i.I  O.  S.  3fi.=». 

A  corporation  wilt  not  be  compelled  by  mandamus  to  issue  its  bonds  to  one  of  ttx  c- 
order  to  obtain  the  benefit  of  a  mortgage  security,  where  the  right  of  the  credit* 
security  is  doubtful,  and  the  property  sought  to  be  aflectcd  has  passed  into  the  haix 
parties  as  purchasers.  The  remedy  ni  such  case  should  be  by  a  suit  in  equity  as^nin 
ties  whose  interest  it  is  sought  to  affect,     //am.  v.  Toledo,  W,  &*  IV.  H.  CV.,  2SI  O.  S. 
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§§  6747-6757.  MANDAMUS.  Tit.  IV,  Ch.  2. 

Sec.  6747.     The  writ  shall  be  issued  by  the  clerk  of  the  court  in  who  to  issue  the 
which  the  application  is  made,  and  shall  contain  a  copy  of  the  petition,  "onUinl'llnd  wfi- 
verification,  and  order  of  allowance,  and    shall  be  served   upon  the  '«« thereof     , 
defendant,  personally,  by  copy,  by  the  sheriff  of  the  proper  county,  or 
by  a  person  specially  authorized  by  the  court  or  judge ;  such  officer  or 
jjerson  shall  report  his  proceedings  therewith  to  the  court ;.  and  if  the 
service  be  made  by  a  person  not  an  officer,  the  return  must  be  verified  "•*<'•"*•• 
by  his  affidavit.     [51  v.  57,  §  571.] 

Sec.  6748.     On  the  return  day  of  an  alternative  writ,  or  such  fur-  when  defendant 
ther  day  as  the  court  may  allow,  the  defendant  may  answer  as  in  a  civil  ||l,*^e''""'' °' 
action ;  or,  if  the  writ  be  allowed  by  a  single  judge,  he  may  demur,  fee  Sup. 
[51  V.  57.  S  575-1  8.*c.im. 

Sec.  6749.     The  plaintiff  may  demur  to  the  answer,  or  reply  to  any  Reply  and  de. 
new  matter  therein  ;  and  the  defendant  may  demur  to  the  reply  as  in  a  ■""""■• 
civil  action.     [51  v.  57,  §  576.]  8.*C.ti«7. 

Sec.  6750.     If  no  answer  be  made,  a  peremptory  mandamus  must  judRmem  on  de- 
be  allowed  against  the  defendant.     [51  v.  57,  §  576.]  ^"^'j,  ,,„ 

Sec.  6751.     The  pleadings  shall  have  the  same  effect,  and  Aist  be  Pleadings  con- 
construed,  and  may  be  amended,  as  in  civil  actions.     [51  v.  57,  §  577.]  civ"actfon."  * 

Sec.  6752.     Issues  of  fact  made  by  the  pleadings  must  be  tried,  fj*^*  J'f"'_ 
and  the  further  proceedings  thereon  had,  in   the  same  manner  as  in  hoJVried."'^ 
civil  actions.     [51  v.  57,  4^  577-]  ». *C. it87. 

Sec.  6753.     If  judgment  be  given  for  the  plaintiff,  the  relator  may  what  damac« 
recover  the  damages  which  he  has  sustained,  to  be  ascertained  by  the  •"")'  •"=  'ecoverwi. 
court,  or  a  jury,  or  by  a  referee  or  master,  as  in  a  civil  action,  and 
costs;  and  a  peremptory  mandamus  shall  also  be  granted  to  him  with-  *'•**'•**■*■ 
out  delay.     [51  v.  57,  §,578-] 

Sec.  6754.     Such  recovery  of  damages  against  a  defendant  shall  snch  recovery 
be'a  bar  to  any  other  action  upon  such  cause  of  action.     [51  v.  57,  §  "''"'' '"  -^  '■" 

C7Q,1  8,  AC.  1128. 

Sec.  6755.     If  judgment  be  given  for  the  defendant,  all  costs  shall  c.ms  against 
be  adjudged  against  the  relator.    [75  v.  813,  §  15.]  relator. 

Sec.  6756.  When  a  peremptory  mandamus  has  been  directed  to  a  Penalties, 
public  officer,  body,  or  board,  commanding  the  performance  of  a  pub- 
lic duty  specially  enjoined  by  law,  and  the  court  finds  that  such  officer, 
or  any  member  of  such  body  or  board,  has,  without  just  excuse,  refused 
or  neglected  to  perform  the  duty  so  -enjoined,  the  court  may  impose  a 
fine,  not  exceeding  five  hundred  dollars,  u|)on  such  officer  or  member; 
and  such  fine,  when  collected,  shall  be  paid  into  the  treasury  of  the 
county  wherein  the  duty  ought  to  have  been  ])erformed,  and  the  pay- 
ment thereof  shall  be  a  bar  to  an  action  for  any  penalty  incurred  by 
such  officer  or  member  by  reasOn  of  such  refusal  or  neglect.  [51  v.  *-*C.iiS8. 
57.  §  580.] 

Sec.  6757.     When  a  peremptory  mandamus   has  been   awarded  When  county* 
against  the  commissioners  of  a  county,  or  the  trustees  or  board  of  edu-  andasL^uu? 

^6747.  It  is  not  ihc  duly  of  I'lctb.Tk  lo  draft  writ*,  of  nmndaniii'*.  Cntinsrl  must  prepare 
•inch  writs,  and  submit  ihcm  to  ilic  court  hcfure  they  arc  issued,  in  order  that  it  may  be  seen  i\\\x 
they  correspond  with  the  order  cf  allowauLc.     /ohncs  v,  Auiittor  0/  State,  4  O.  S.  493. 

The  a'tcrnaiive  writ  must  contain  a  statement  of  all  the  facts  necessary  to  justify  the  order 
:^ought  fur  by  the  proceeding,  and.  on  the  hearing,  omissions  in  the  ahcrnative  writ  could  not  be 
supplied  by  the  affidavit,  or  apphcation,  on  wlii<h  it  was  allowed.  A/ch'emie  v.  Kuth,  'il  O.  S. 
.;7I. 

Where  an  alternative  writ  states  the  fact*,  showinc  the  oblij;ation  of  the  defendant  to  per- 
form the  act  which  it  is  sought  to  compel  him  to  perform,  but  in  a  form  of  statement  more  gen- 
eral than  is  allowable  in  good  pleading,  the  objection  should  be  taken  by  motion  to  make  the 
recitals  of  the  writ  more  definite  and  certain   by  amendment.     Fomoff  v.  Nash,  23  O.  S.  ;W5. 

Leave  may  be  given  lo  amend  a  writ  of  mandamus.  Johties  v.  Auiiiior  0/  State,  4  O.  S.  493; 
Fpmoff'  V.  Natht  tu^ra, 

\  6749.     The  answer  to  n  mandamus  nuist  respond  tn  all  the  allegations  in  the  writ,  or  it  will   -^  .  .. 

be  held  liad  on  demutrcr.     (torgas  \.  Hiatkbum,  II  U.  2^1.  **••  »PP*«*I**» 

\  67J3.  Where  judgment  is  given  f.rr  tlu.  pl.iintitf,  this  section  does  not  authorize  th?  a->^:-;Mnfnt 
uf  damages  against  the  state  in  lavor  of  the  relator.     State  v.  Hoard  0/  Public  Works,  ;{tK>.  S.  4<r*J. 
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QUO  WARRANTO. 


6758-6760. 


cation  of  a  township,  or  the  council,  trustees,  or  board  of  education  of 
a  municipal  corporation,  to  levy  and  assess  a  tax  to  pay  interest  upon  a 
debt,  or  to  create  a  sinking  fund  for  the  payment  of  a  funded  debt,  and 
such  officers  have  resigned,  or  refuse  or  neglect  to  levy  and  assess  such 
tax,  or  their  offices  are  vacant,  the  court,  upon  the  motion  of  an  inter- 
ested person,  and  upon  being  satisfied  of  the  fact  of  such  resignation, 
vacancy,  or  refusal  or  neglect  to  levy  such  tax,  and  of.  the  right  of  such 
person  to  have  the  same  levied  and  assessed,  may  cause  a  special  order 
to  be  issued  to  the  auditor  of  the  proper  county,  commanding  him  to 
levy  and  assess  upon  the  taxable  property  of  the  county,  township,  o* 
municipal  corporation  the  taxes  required  by  law.  or  the  judgment  or 
order  of  said  court,  to  be  levied  and  assessed  for  the  purposes  aforesaid, 
and  to  place  the  same  upon  the  duplicate  for  collection  by  the  county 
treasurer.     [63  v.  15,^  i.] 

Sec.  67o8.  When  such  special  order  is  issued  to  the  auditor  he 
shall  be  responsible  for  the  execution  thereof  in  the  same  manner  as  if 
he  were  an  officer  of  the  court ;  and  he  shall  receive  such  fees  for  his 
services  in  executing  "the  order,  if  not  otherwise  fixed  by  the  court,  as 
he  is  allowed  by  law  for  making  tax  duplicates ;  which  fees,  and  all  other 
costs  of  the  proceeding,  he  shall  add  to  the  taxes  levied  in  executing 
such  order,  and  place  the  same  upon  the  duplicate  for  collection  with 
such  taxes.     [63  v.  15,  §  2.] 

Skc.  6750.  The  provisions  of  the  last  two  sections  shall  not  be 
construed  to  limit  the  power  of  the  court  to  carry  its  order  and  judg- 
ment into  execution,  or  to  punish  any  officer  named  therein  for  con- 
tempt or  disobedience  of  its  orders  or  writs.     [63  v.  15,  §  3,] 


&A&404. 


Auditor  is  an 
officer  of  court: 
his  fees. 


8.  A  8.  (MM. 


The  last  two  sec- 
lions  not  to  limit 
power  of  court. 

&  AS.  607. 


OHAPTER  3. 

QUO    WARRANTO. 


SKCTrON 

6777.  Rights  of  person  adjudged  to  be  entitled 
to  an  office. 

G77S.  Action  for  damages  against  person  ousted. 

C779.  How  judgment  of  court  enforced. 

6780.  Judgment  when  corporation  has  forfeited 
its  rights. 

G781.  Appointment  of  trustees  when  corpora- 
tion dis.solved. 

C782.  Powers  and  duties  of  trustees. 

073.1.  How  trustees  placed  tir  possession. 

C784,  Judgment  for  costs, 

6785.  Proceedings  to  enforce  judgment  order- 
ing dclivery-of  property. 

6786.  When  injunction  allowed  ancillary  to 
proceedings  in  quo  warranto  against 
banking  association 

6787.  Court  may  require  bank  directors  t^ 
give  security,  etc. 

6788.  Directors  may  be  enjoined  from  borrow- 
ing or  is<iuing  money,  etc. 

6789.  Limitations. 

6790.  Action  for  damages  against  officers^  etc  » 
of  corporation. 

6791.  Provisions  of  this  chapter  cumulative  to 
ether  remedies. 

C792.  Disposition  of  fines. 

6793.  Actions  under  this  chapter  to  have  pre- 
cedence, etc. 

A  civil  action  may  be  brought  in    the  name  of  the 


Suction 

6760.  When  proceedings  in  quo  warranto  may 

be  instituted  against  a  person. 

6761.  When  against  a  corporation. 

6762.  Who  may  commence  action. 
9763.  Upon  whose  relation. 

6764.  Who  may  commence  action  in  case  of 

usurpation  of  ofl^ce. 

6765.  Who  to  prosecute  in  absence  of  prosecu- 

ting attorney. 

6766.  What    petition    to    set    forth    in    action 

against  person  for  usurpation  of  office. 

6767.  All  claimine  same  office  or  franchise  to 

be  mnde  defendants. 

6768.  Where  action  to  be  brought. 

6769.  Application  for  leave  to  hie  petition,  and 
.  notice  to  defendant. 

6770.  Issue  of  summons,  and  service. 

6771.  Service  by  publication. 

6772.  Pleadings  after  petition. 

6773.  Court  may  extend  time  for  pleading. 

6774.  Judgment  where  office,  franchise,   etc., 

found  to  have  been  usurped. 

6775.  Judgment   where  director  of  a  corpora- 

tion   found    to     have    been     illegally 
elected. 

6776.  When  court  may  order  new  election  in 

such  case. 


Sec.  6760. 
state — 


Sm  Appmidls. 


\  6760-6793.     Parties  in  guo  warraHt«.    Where  franchise  to  be  a  corporation  is  drawn  in 
question,   the  proceedings,  it  seems,  should  be  against  the  individuals.     Statt  v,  Cincimmati^ 
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1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  when  proL.:<-n- 
or  exercises,  a  public  oflfice,  civil  or  military,  or  a  franchise,  within  this  "Intd  may^e'Iu 
state,  or  an  office  in  a  corporation  created  by  the  authority  of  this  state,  -xituted  against  a 

2.  .^gainst  a  i)ublic  officer,  civil  or  military,  who  does  or  suffers  an  ''"~°" 
act  which,  by  the  provisions  of  law,  works  a  forfeiture  of  his  office. 

3.  Against  an   association  of  persons  who  act  as  a  corporation 

within  this  state  without  being  legally  incorporated.     [36  v.  68,  §  i.]  S"*".  W64. 
Sec.  6761.     A  like  action  may  be  brought  against  a  corporation,  when  action  in 

1.  When  it  has  offended  against  a  provision  of  an  act  for  its  crea-  i""  r'»'j[»'«o 

^  ,  ,  o  .  1  may  be  brought 

non  or  renewal,  or  any  act  altering  or  amendmg  such  acts.  against  a  corpork 

2.  When  it  has  forfeited  its  privileges  and  franchises  by  non-uses.  s^"su 

3.  When  it  has  committed  or  omitted  an  act  which  amounts  to  a    "   "''■ 
surrender  of  its  corporate  rights,  privileges,  and  franchises. 

4.  When  it  has  misused  a  franchise,  privilege,  or  right  conferred 
upon  it  by  law,  or  when  it  claims  or  holds  by  contract  or  otherwise,  or 
has  exercised  a  franchise,  privilege,  or  right  in  contravention  of  law. 
[March  9,  1881 :  78  v.  43.] 

Sec.  6762.     The  attorney  general,  or  a  prosecuting  attorney,  when  who  may  com- 
directed  by  the  governor,   supreme  court,  or  general  assembly,  shall  '"'"'^*  action, 
commence  any  such  action ;  and  when,  upon  complaint,  or  otherwise,  s.  *  c.  8». 
he  has  good  reason  to  believe  that  any  case  specified  in  the  preceding  8.*c.l«e4. 
section  can  be  established  by  proof,   he  shall  commence  an  action. 
[36  V.  68,  §§  I,  8  ;  50  V.  267.  §§  9,  10,  n,  i2.1  L*a^J^x. 

Sec.  6763.     Such  officer  may,  uix)n  his  own  relation,  bring  any  Upon  whos*  re- 
such  action,  or  he   may,  on  leave  of  the  court,  or  a  judge  thereof  in  '*"''"• 
vacation,  bring  the  action  upon  the  relation  of  another  person ;  and  if  ^^  App»«dix. 
the  action  be  brought  under  the  first  subdivision  of  section  sixty-sa'tn 
hundred  and  sixty,  he  may  require  security  for  costs,  to  be  given  as  in  "•**•*••*• 
other  cases.     [36  v.  68,  §  i.] 

Sec.  6764.     A  person  claiming  to  be  entided  to  a  public  office  who  may.  ..m- 
unlawfully  held  and  exercised  by  another  may,  by  himself  or  an  attorney  "^""f  u'sVirpaTim, 
at  law,  upon  giving  security  for  costs,  bring  an  action  thprefor.     [37  v.  or  office. 

70,    §    I.J  8.AC.M70. 

Sec.  6765.     When  the  office  of  prosecuting  attorney  is  vacant,  or  who  to  prosecute 
when  the  prosecuting  attorney  is  absent,  interested  in  the  action,  or  ""absence, etc., 

,.      ,,,,.'^  \  .,,  ,-•  •  of  prosecuting  at- 

disabled  from  any  cause,  the  court,  or  a  judge  thereof  m  vacation,  may  tomey. 
direct  or  permit  any  member  of  the  bar  to  act  in  his  place  to  bring  and  ***•  *'^*"'"*' 
prosecute  the  action.     [36  v.  68,  {5  23.]  h.*c.i4«». 

Sec.  6766.     When  the  action  is  against  a  person  for  usurping  an  what  ueiitiou  to 
office,  the  petition  shall  set  forth  the  name  of  the  person  who  claims  to  ^J  '.'.'irpation'o? 
be  entitled  thereto,  with  an  averment  of  his  right  thereto ;  and  judg-  "ffice. 
ment  may  be  rendered  upon  the  right  of  the  defendant,  and  also  upon 
the  right  of  the  person  so  averred  to  be  entitled,  or  only  upon  the  right  **'  *i'i""'"»- 
of  the  defendant,  as  justice  requires.     [36  v.  68,  §  3.]  8.* Class. 

Sec.  6767.     All  persons  who  claim  to   be  entitled  to  the  same  *fl}ji!'^^ivf„'*h?M 
office  or  franchise  may  be  made  defendants  in  the  same  action,  to  try  to  be  made  dc- 
their  respective  rights  to  such  office  or  franchise.     [36  v.  68,  §  7.]  »"itc"i26«. 

Sec.  6768.     An  action  under  this  chapter  can  be  brought  only  in  wher*  action  to 
the  supreme  court,  or  in  the  circuit  court  of  the  county  in  which  the  *"  '>""«'"• 
defendant,  or  one  of  the  defendants,  resides  or  is  found,  or,  when  the  scaApptadte. 
defendant  is  a  corporation,  in  the  county  in  which  it  is  situated,  or  has 

. ._     .  ^       .     &<J!SW. 

»».,  Co.,  J8  O.  S.  262.  But  see  Statt  v.  Taylor,  Vt  O.  S.  279.  On  relation  of  prosecuting  attor- 
ney. Siaie  T.  Buckland,  5  O.  S.  216.  Suit  on  individual  relation  no  bar  to  suit  on  relation  of 
attorney  general.     State  v.  Cincinuatit  etc.,  Co.,  sufira. 

Jurisdiction — power  of  common  pleas  to  allow.     State  v.  Buckland,  5  O.  S.  216. 

Pteadlngt-yorm  and  sufficiency.  Stale  v  Sliemian,  22  O.  S.  411  ;  State  v.  Seecker,  15  O. 
723;  State  v.  Commercial  Bank,  lu  O.  %Vi;  State  v.  /V«r«r.  &•  O.  Canal  Co.,  23 O.  S.  121 ;  Slate 
1.  Ate  Daniel,  22  O.  S.  354;  Slate  v.  Taylor,  a  O   S.  279;  State  v.  Cincinnati,  23  O.  S.  44S. 
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a  place  cf  business;  but  when  the  attprney -general  files  the  petition, 

the  action  may  be  brought  in  the  circuit  court  of  Franklin  county. 

[February  7,  1885  :  82  v.  39.] 

Application  for  Sec.  6769.     Upon  application  for  leave  to  file  a  petition,  the  court 

tfon.VnVnot^ce'to  "r  Judge  may  direct  notice  thereof  to  be  given  to  the  defendant  pre- 

dcfendant.  vious  to  granting  such  leave,  and  may  hear  the  defendant  in  opposition 

thereto ;  and  if  leave  be  granted,  an  entry  thereof  shall  be  made  on 

the  journal,  or  the  fact  shall  be  indorsed  by  the  judge  on  tlie  petition, 

8.  *  C.  1267.  ^^.j^i^,j^  gjj^u  jj^g^  ^^  j^i^jj        |-^g  ^.    gg^  g  ^  J 

Issue  of  summons,  Sec.  6770.  When  the  petition  is  filed  without  leave  and  notice,  a 
and  service.  sumnions  shall  issue,  and  be  served  as  in  other  cases;  and  such  sum- 

mons may  be  sent  to  and  'returned  by  the  sheriff  of  any  county  by  mail, 
who  shall  be  entitled  to  the  same  fees  thereon  as  if  it  had  been  issued 
8.  AG.  1205.         gjj^  returned  in  his  own  county.     [36  v.  68,  §  2.] 

Service  by  pub-  ^Ec.  6771.  When  a  summons  is  returned  not  served  because  the 
lication.  defendant,  or  its  officers  or  office,  cannot  be  found  within  the  county, 

the  clerk  shall  publish,  for  four  consecutive  weeks,  in  a  newspaper  pub^ 
lished  and  of  general  circulation  in  the  county,  and  if  there  is  no  such 
newspaper,  then  in  a  newspaper  printed  in  this  state,  and  of  general 
circulation  in  such  county,  a  notice,  setting  forth  the  filing  and  sub- 
stance of  the  petition ;  and,  upon  proof  of  such  publication,  the  default 
8.  *  c.  1288.         Qf  {|^g  defendant  may  be  entered,  and  judgment  rendered  thereon,  as  if 

the  defendant  had  been  served  with  surtimons.     [36  v.  68,  §  13.] 
Pleadings  after  Sec.  6772.     Th6  defendant  may  demur,  or  file  an  answer,  which 

petition.  j^ay  coutaiu  as  many  several  defenses  as  he  has,  within  thirty  days  after 

the  filing  of  the  petition,  if  it  was  filed  on  leave  and  notice,  or  after  the 
return  day  of  the  summons ;  and  the  plaintiff  may  file  a  demurrer  or  a 
s.  *<:.  1268.  reply  to  such  answer  within  thirty  days  thereafter.  [36  v.  68,  §  12.] 
Court  m.iy  extend  Sec.  6773.  An  ofder  may  be  made  by  the  court,  or  a  judge  there- 
lime  for  pleading,  of,  extending  the  time  within  which  any  pleading  maybe  filed;  but 
8.  *c.  1268.  such  order  shall  not  work  a  continuance  of  the  case.  [36  v.  68,  §  14.] 
ludsment  where  Sec.  6774.  When  a  defendant  is  found  guilty  of  usurping,  intrud- 
ifficc.  franchise,  jng  jnto,  or  Unlawfully  holding  or  exercising,  an  office,  franchise,  or 
b'een  usurped.  ^'^^  privilege,  judgment  shall  be  rendered  that  such  defendant  be  ousted 
8m  Appendix,  and  altogether  excluded  therefrom,  and  that  the  relator  recover  his 
8- *<=•"'»•         costs.     [36  V.  68,  §15.] 

Judgment  where  •  Sec.  6775.  When  the  action  is  against  a  director  of  a  corporation, 
''onaion  found°to  *"*^  *^^  court  finds  that,  at  his  election,  either  illegal  votes.were  received, 
C°v'chcen'iiicg,iiiy  or  legal  votcs  were  rejected,  or  both,  sufficient  to  change  the  result, 
°''"""^  judgment  may  be  rendered  that  (he  defendant  be  ousted,  and  of  induc- 

tion in  favor  of  the  person  who  was  entitled  to  be  declared  elected  at 
such  election.  [70  v.  176,  §  i.] 
When  court  m:.y  Sec.  6776.  In  &  case  named  in  the  last  section  the  court  may 
"'"suchTasc"^"""  oi'tl*^''  ^  "f  ^^'  t'lection  to  be  held,  at  a  time  and  place,  and  by  judges, 
appointed  by  the  court,  notice  of  which  election,  and  naming  the 
judges,  shall  be  given  for  the  time  and  in  the  manner  provided  by  law 
for  notice  of  elections  of  directors  of  such  corporation ;  the  order  of 
the  court  shall  become  obligatory  upon  the  corporatior.  and  its  officers 
when  a  duly  certified  copy  thereof  is  served  upon  its  secretary  person- 

Where  a  pai-ty  is  a  candidate  for  re-ctection  he  will  not  be  estopped  to  claini  under  a  prior  elec- 
tion, but  must  make  a  tltjar  case  against  an  incumbent  chosen  at  such  election.  State  v.  ( t^ow, 
20  O.  S.  252. 

Limitation :  Twenty  years.  State  v.  Miami  Ejc.  O.,  11  O.  12C;  three  years,  Statt  v. 
Bteclier,  16  O.  3.W.     And  see   I.S  O.  S.  262-292.  t 

•  Rules  of  practice  under  former  .statutes.     Matter  of  Mt.  Pleasant  Itank^  U  IJ.  2ilD. 

Quo  warranto  cannot  be  employed  to  try  title  to  office  where  term  has  expired  or  is  about  to 
expire.     State  v.  Jatobi,  17  O.  14:!;  State  v.  ll'artt,  17  O.  S.  543. 
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ally,  or  left  at  its  principal  office ;  and  the  court  may  enforce  its  order 
by  attachment,  or  in  any  other  manner  it  deems  necessary.  [70  v. 
176.  §  2 J 

Sec.   6777.     If  judgment  be  rendered  in   favor  of  the   person  Riphuofperton 
averred  to  be  entitled  to  an  office,  he  may,  after  taking  the  oath  of  "^{",ffd^o °„'"' 
office,  and  executing  any  official  bond  required  by  law,  take  upon  him  office, 
the  execution  of  the  office  ;  and  he  shall  immediately  thereafter  demand 
of  the  defendant  all  the  books  and  papers  in  his  custody  or  within  his 

f lower  appertaining   to   the  office   from   which   he  has  been  ousted.  S-**^''***- 
36  V.  68,  §  4.] 

Sec.  6778.     Such  person  may,  at  any  time  within  one  year  after  the  Action  for 
date  of  such  judgment,  bring  an  action  against  the  party  ousted,  and  ''^"Jn"uY,^d " 
recover  the   damages    he   sustained  by   reason    of  such   usurpation. 

[36    V.  68,  §6.]  ^  8.4C.1266. 

Sec.  6779.     If  such  defendant  refuse  or  neglect  to  deliver  over  any  How  judgment  of 
such  book  or  paper  pursuant  to  such  demand,  he  shall  be  deemed  <=»"«  enforced. 
guilty  of  a  contempt  of  court,  and  shall  be  fined  in  any  sum  not  exceed- 
ing ten  thousand  dollars,  and  imprisoned  in  the  jail  of  the  county  until 
he  complies  with  the  order  of  the  court,  or  is  otherwise  discharged  by    '  *  '  *^*'*' 
due  course  of  law.     [36  v.  68,  §  5.] 

Sec.  6780.     When,  in  any  such  action,  it  is  found  and  adjudged  judgment  when 
that  a  corporation  has,  by  an  act  done  or  omitted,  surrendered  or  for-  corporation  has 
feited  its  corporate  rights,  privileges,  and  franchises,  or  has  not  used  the  °'  ""  """^  "" 
same  during  a  term  of  five  years,  judgment  shall  be  entered  that  it  be 
ousted  and  excluded  therefrom,  and  that  it  be  dissolved ;  and  when  it  is 
found  and  adjudged  that  a  corporation   has  offended  in  any  matter  or 
manner  which  does  not  work   such  surrender  or  forfeiture,  or  has  mis-  * 

used  a  franchise,  or  exercised  a  power  not  conferred  by  law,  judgment 
shall  be  entered  that  it  be  ousted  from  the  continuance  of  such  offense,  *•  *  *•  '^^       > 
or  the  exercise  of  such  power.     [43  v.  94,  §1.] 

Sec.  6781.     The  court  rendering  a  judgment  dissolving  a  corpora-  Appointment  of 
tion  shall  ajipoint  trustees  of  the  creditors  and  stockholders  of  the  cor-  trustees  when  cor- 
poration, who,  after  giving  an   undertaking,  payable  to   the  state  of  soiv"d°" 
Ohio,  in  such  sum  and  with  such  sureties  as  the  court  may  designate 
and  approve,  conditioned  that  they  will  faithfully  discharge  their  trust, 
and  properly  pay  and  apply  all  money  that  may  come  into  their  hands,  s»eApp<">dU. 
shall  have  power  to  settle  the  affairs  of  the  corporation,  collect  and 
pay  outstanding  debts,  and  divide  among  the  stockholders  the  money 
and  other  property  which  remain  after  the  payment  of  debts  and  neces-  8'*<^-i*'L 
sary  expenses.     [43  v.  94,  §  2.] 

Sec.  6782.     The  trustees  shall  forthwith  demand  all  money,  prop-  powers  and  d«Ue« 
erty,  books,  deeds,  notes,  bills,  obligations,  and  papers,  of  every  descrip-  °'  """^es. 
tion,  within  the  custody,  power,  or  control  of  the  officers  of  the  corpo- 
ration, or  either  of  them,  belonging  to  the  corporation,  or  in  any  wise 
necessary  for  the  settlement  of  its  affairs,  or  for  the  discharge  of  its 
debts  and  liabilities;  and  they  may  sue  for  and  recover  the  demands 
and  property  of  the  corporation,  and  shall  be  jointly  and  severally  liable 
to  the  creditors  and  stockholders  to  the  extent  of  its  property  and  effects  ^  **•  ^^'^• 
which  come  into  their  hands.     [36  v.  68,  §  19.] 

Sec.  6783.     An  officer  of  such  corporation  who  refuses  or  neglects  How  trustees 
to  deliver  over  any  such  money,  or  other  things,  pursuant  to  such  demand,  Jo n."" '" ''°""' 

Quo  warranto  can  not  be  etnployed  to  try  title  to  office  where  statute  has  provided  a  mode  of 
contest.     Slate  V.  Marl<nu,\6  0.  S.IU. 

Quo  warranto  and  not  equity  the  remedy  to  test  validity  of  election  of  corporate  officers. 
Hullman  v.  Honcomp,  t>  O.  S.  237. 

Where  statute  has  made  commission  of  .'specified  acts  cause  of  forfeiture,  court  has  no  discre- 
tion.   Statt  V.  Ptnn.  tf  O.  Canal  Co.,  a3  O.  S.  in. 
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t.  *  c.  tarn. 


Judgment  for 
cosu. 


•.AC.1M8. 

Proceedings  to 
enforce  judgment 
ordering  delivery 
of  property. 


S.AC.U6A. 


When  injunction 
allowed  ancillary 
to  proceedings  in 
quo  warranto 
against  banking 
association. 


8.  A  c.  ins. 


Court  may  re- 
quire bank  di- 
rectors to  give 
security,  etc 


8.  A  C.  127>. 


Directors  may  be 
enjoined  from  bor- 
rowing or  issuing 
money,  etc. 

S.  A  C.  1272. 


shall  be  deemed  guilty  of  a  contempt  of  court,  and  shall  be  fined  not 
exceeding  ten  thousand  dollars,  and  imprisoned  in  the  jail  of  the  proper 
county  until  he  coin])lies  with  the  order  of  the  court,  or  is  otherwise  dis- 
charged by  due  course  of  law ;  and  he  shall  be  liable  to  the  trustees  for 
the  value  of  all  money,  or  other  things,  so  refused  or  neglected  to  be 
surrendered,  together  with  all  damages  that  have  been  sustained  by  the 
stockholders  and  creditors  of  the  corporation,  or  any  of  them,  in  con- 
sequence of  such  neglect  or  refusal.     [36  v.  68,  §  20.] 

Sec.  6784.  If  judgment  be  rendered  against  a  corporation,  or 
against  a  person  claiming  to  be  a  corporation,  the  court  may  render 
judgment  for  costs  against  the  directors  or  other  oflficers  of  the  corpo- 
ration, or  against  the  person  claiming  to  be  a  corporation.     [36  v.  68, 

§17-] 

Sec.  6785.  In  all  actions  under  this  chapter,  when  the  judgment 
is  against  the  defendant,  the  court  may  make  an  order  directing  the 
defendant  forthwith  to  deliver  over  the  books,  jwpers,  property,  money, 
deeds,  notes,  bills,  and  obligations,  to  the  persons  entitled  thereto,  or  the 
trustees  appointed  to  receive  the  same,  and  may  sendatranscriptof  the 
proceedings,  including  a  copy  of  such  order,  to  the  court  of  common  pleas 
of  the  proper  county,  with  a  special  mandate  directing  such  court  to  carry 
the  same  into  effect;  and  upon  c&mplaint  being  made,  upon  affidavit,  to 
such  court  of  common  pleas,  of  a  neglect  or  refusal  to  comply  with  such 
order,  that  court  shall  direct  an  attachment,  returnable  forthwith,  to  issue 
for  the  defendant,  who  may  be  required  to  answer  under  oath  touching 
the  premises;  and  if  it  appear  that  the  defendant  so  neglects  or  refuses, 
such  court  shall  render  judgment  of  fine  or  imprisonment,  or  both,  as 
the  court  making  the  order  might  have  rendered.     [36  v.  68,  §  21.] 

Sec.  6786  Any  stockholder,  or  stockholders,  owning  not  less  tnan 
one-fourth  of  the  capital  stock  of  any  banking  association  actually  paid 
in,  or  entitled  to  the  beneficial  interest  therein,  may  have,  pending  pro- 
ceedings in  quo  warranto  against  such  corporation,  an  injunction 
restraining  the  directors  thereof  from  making  any  disposition  of  the 
assets  of  such  corporation  prejudicial  to  the  interests  of  such  stock- 
holder or  stockholders,  or  inconsistent  with  their  duties  as  directors. 

[57  V.  50.  §  2-] 

Sec.  6787.  The  court,  or  a  judge  thereof  in  vacation,  may,  upon 
satisfactory  proqf  that  the  directors  of  such  corporation  have  violated, 
or  are  about  to  violate,  any  of  the  franchises  thereof,  require  them  to 
give  security  to  the  stockholders  thereof,  to  the  satisfaction  of  the  court 
or  judge,  for  the  proper  discharge  of  their  duties,  and  for  the  proper 
management  and  security  of  the  assets;  and  such  court  or  judge  may 
enjoin  such  directors  from  paying  out  or  issuing  the  notes  of  circula- 
tion of  such  bank,  and  from  incurring  any  additional  liabilities  except 
for  the  payment  of  the  necessary  services  of  the  officers  and  employes 
of  such  banking  association,  the  amount  of  which,  while  such  proceed- 
ings are  pending,  shall  be  under  the  control  of  the  court.     [57  v.  50, 

§2-] 

Sec.  6788.  Such  court  or  judge  may,  on  petition,  enjoin  such 
directors  from  borrowing  or  issuing,  either  directly  or  indirectly,  any  of 
the  money  or  assets  of  such  bank,  for  their  individual  benefit,  while 
such  proceedings  are  pending.     [57  v.  50,  §  3.] 


When  proceeding  by  injunction  in  supreme  court  of  United  States  no  bar  to  quo  warranto. 
Statt  V.  (StHcinnati.  ftc,  Co.,  supra. 

As  to  inquiry  on  quo  warranto  into  grounds  of  rejection  of  votes  at  corporate  election.  SiAtt 
▼.  McDantel,  n  O.  S.  3.J4.     Sec  Stale  v.  Bontull,  .•«  O.  S.  1«. 

Ouster  without  deciding  as  to  rights  of  claimant.     Ohio  R.  Co,  v.  State,  10  O.  360. 

Resignation  of  office  tnefTectual.     State  v.  McDaniel,  sufra. 

Amendment  of  statute  pending  quo  warranto.     State  v.  Mut.  Proc.  As*.,  26  O.  S.  19. 
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Sec.  6789.  Nothing  in  this  chapter  contained  shall  authorize  an  LinUutioDs. 
action  against  a  corporation  for  forfeiture  of  charter,  unless  the  same 
be  commenced  within  five  years  after  the  act  complained  of  was  done 
or  committed ;  nor  shall  an  action  be  brought  against  a  corporation  for 
the  exercise  of  a  power  or  franchise  under  its  charter  which  it  has 
used  and  exercised  for  a  term  of  twenty  years ;  nor  shall  an  action  be 
brought  against  an  officer  to  oust  him  from  his  office,  unless  within 
three  years  after  the  cause  of  such  ouster,  or  the  right  to  hold  the  office,  ^  *  *•  *"•• 
arose.     I36  v.  68,  §  26.] 

Sec.  6790.    When  judgment  of  forfeiture  and  ouster  is  rendered  Action  for  dain«- 
against  a  corporation  because  of  any  misconduct  of  the  officers  or  fc"«c.'ofouste< 
directors  thereof,  a  person  injured  thereby  may^  at  any  time  within  one  corporation. 
year  thereafter,  in  an  action  against  such  officers  or  directors,  recover 
the  damages  he  has  sustained  by  reason  of  such  misconduct.     [36  v.      *  * 

68,  §22j 

Sec.   6791.     Nothing  in  this  chapter  contained  is  intended  to  provisions  of  this 
restrain  any  court  from  enforcing  the  performance  of  trusts  for  charita-  c.i>apt«r  cumuU- 
ble  purposes,  at  the  relation  of  the  prosecutmg  attorney  of  the  proper  remedies. 
county,  or  from  enforcing  trusts,  or  restraining  abuses,  in  other  corpo-  _  .  _  , 
rations,  at  the  suit  of  a  person  injured.     [36  v.  68,  §  24.]  '     ** 

Sec.  6792.     All  fines  collected  under  the  provisions  of  this  chap-  Disposition  of 
ter  shall  be  paid  into  the  treasury  of  the  proper  county,  for  the  use  of  ^"• 
the  common  schools  within  the  county.     [36  v.  68,  §  25.]  s.*c.  1870. 

Sec.  6793.     Actions  under  this  chapter  in  any  court  snail  have  pre-  Actions  under  th» 
cedence  of  any  civil  business  pending  therein ;  and  the  court,  if  the  '5eJcdence*"ete 
matter  is  of  public  concern,  shall,  on  the  motion  of  the  attorney  gen-  *"""  *""'' 
eral  or  prosecuting  attorney,  require  as  speedy  a  trial  of  the  merits  of 
the  case  as  may  be  consistent  with  the  rights  of  the  parties.     [57  v.  8'*c.  JaJ*. 
50.  §  I.] 

What  acts  will  or  will  not  furnish  ground  for  forfeiting  the  charter  of  a  corporatioa  for  educa* 
tional  purposes.     Statt  v.  Farmers   College,  32  O.  S.  487. 

Under  revised  statutes,  where  action  prosecuted  in  private  risht,  relator  not  required  to 
obtain  leave ;  but  the  action  must  be  brought  in  the  county  where  the  defendant  resides  or  may 
be  summoned.     State  v.  Thompson^  S4  O.  S.  365. 

A  petition  in  quo^  warranto^  prosecuted  on  behalf  of  the  state  by  the  attorney  general,  to 
oust  an  incumbent  of  an  omcc,  need  not  set  forth  the  name  of  the  person  claiming  to  be 
entitled  thereto,  as  required  by  \  6766  in  cases  prosecuted  by  a  person  claiming  to  be  entitled 
to  the  office.     State  v.  HeinmilUr^  S8  O.  S.  101. 

Where  a  corporation  has  ainised  or  mi.sused  its  corporate  powers,  but  not  in  any  particular 
as  to  which  it  is  declared  by  statute  the  act  shall  operate  as  a  forfeiture  of  its  charter,  the 
court  is  vested,  under  g  6780,  with  a  discretion  to  determine  whether,  the  corporation  shall  be 
ousted  of  its  franchise  to  be  a  corporation,  or  from  the  exercise  of  the  powers  illegally  assumed, 
StAte  V.  Buildine  Association,  35  O.  S.  258. 

A  railroad  corporation  assumes  the  performance  of  duties  for  the  benefit  of  the  public  generally. 
When  such  corporation,  for  a  period  of  five  years,  fails  to  construct  the  line  of  railroad  named 
in  its  charter,  but  condemns  private  property  and  constructs  a  railroad  wholly  unsuited  to  the 
waats  of  the  public,  and  for  the  benefit  only  of  coal  mines,  owned  and  operated  by  the  principal 
corporators  and  stockholders  nf  such  railroad  company,  it  is  a  misuse  of  its  corporate  powers^ 
franchises  and  privileges.     Sta-te  v.  Railway  Co.,  40  O.  S.  504.  , 
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§§  6794. 


TITLE  I.     Crimes  and  Offenses.* 


CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 

Chapter 

CHAPTER  10. 

chapter  11. 


General  Provisions. 

Offenses  against  the  Sovereignty  of  the  State. 

Offenses  against  the  person. 

Offenses  against  Property. 

Offenses  against  Public  Peace. 

Offenses  against  Public  Justice. 

Offenses  against  Public  Health.        ' 

Offenses  against  Public  Policy. 

Offenses  against  Chastity  and  Morality. 

Offenses  against  the  Right  of  Suffrage. 

Frauds,  Forgery,  and  Counterfeiting. 


rt 


CHAPTER  1. 


GENERAL  PROVISIONS. 


Meaning  of  cer- 
tun  words  and 
terms  in  Part 
Fourth. 


S.  A  S.  S68. 


Skction 

A794.  Meaning  of  certain  terms  and  words  in 
Part  Fourth. 

6795-  What  are  felonies,  and  what  are  mis- 
demeanors. 

6796.  Value  of  written  instruments. 

ff797.  For  what  crimes  convict  disfranchised, 
unless  pardoned. 

6798.  Convicts  of  other  states  disfranchised. 

6799-  Sentence,  judgment,and  execution  against 
penitentiary  convicts. 

6800.  Courts   may   sentence   to    hard   labor   in 

county  jail. 

6801.  Jail  limits,  and  avails  of  convict  labor. 


Section 

6S01a.  Contracts  may  be  made  with  work-house 
authorities  in  counties  haviag  no  work- 
house. 

6801^.  Sentence  maybe  to  work- house  for  jai! 
offense. 

6801c.  Proceedings  when  committed  by  com- 
mon pleas  court. 

6S02.  All  fines  to  be  paid  into  county  treasury. 

6803.  Civil  recovery  not  barred ;  tecord  of  con- 

viction not  evidence. 

6804.  Aiders  and  abettors. 

6805.  Limitation    of   prosecutions    for   certain 

offenses. 


Sec.  6794.  In  the  interpretation  of  Part  Fourth  the  term  **  any- 
thing of  value "  includes  money,  bank  bills  or  notes,  United  States 
treasury  notes,  and  other  bills,  bonds,  or  notes  issued  by  lawful  author- 
ity, and  intended  to  pass  and  circulate  as  money j  goods  and  chattels; 
any  promissory  note,  bill  of  exchange,  order,  draft,  warranty  check,  or 
bond,  given  for  the  payment  of  money;  any  receipt  given  for  the  pay- 
ment  of  money  or  other  property;  any  right  in  action  [6o  v.  20,  §  i8; 
66  V.  341,  §  i;  66  v.  29,  §  i];  things  which  savor  of  the  realty,  and 
are,  at  the  time  they  are  taken,  a  part  of  the  freehold,  whether  they  are 
of  the  substance  or  produce  thereof,  or  affixed  thereto,  although  there 

*The  only  limitations  to  the  creation  of  crimes  and  offenses  by  the  general  assembly  are  tho 
guarantees  contained  in  the  bill  of  rights.     Mor^^an  v.  Nolte^  37  O.  S.  23. 

I  6794.  For  kindred  provisions,  see  §g  1.  23,  720,  1536,  2730,  2860,  3259,  4448,  4512,  4947,  5913. 
6302,  Revised  Statutes. 

Manure  subject  of  larceny,  Ball  v.   White,  39  O.  S.  650. 
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be  no  interval  between  the  severing  and  the  taking  away  [69  v.  67,  §  i]; 

and  every  other  thing,  of  any  value  whatever  [68  v.  87,  §  i] ;  the  words 

"person,"  and  "another,"  when  used  to  designate  the  owner  of  any 

property  the  subject  of  any  offense,  include  not  only  natural  persons, 

but  every  other  owner  of  property ;  the  word  "writing"  includes  print-  ,>j 

ing;  the  word  "  oath "  includes  an  affirmation;  the  word  "bond  "in-  V* 

eludes  an  undertaking ;  words  in  the  present  include  the  future  tense,  :J*?j 

and  in  the  masculine  include  the  feminine  and  neuter  genders,  and  in 

the  singular  include  the  plural,  and  in  the  plural  include  the  singular 

number  [66  v.  324,  §§  227-8-9] ;  "and"  may  be  read  "or," and  "or"  ,^: 

read  "and," if  the  sense  requires  it;  and  the  word  "imprisoned, "when  ,.'p_ 

the  context  does  not  otherwise  require,  shall  be  construed  to  mean  im-  ' '  ''V, 

prisoned  in  the  county  jail.  ''"^i 

Sec.  6795.     Offenses  which  may  be  punished  by  death,  or  by  im-  what  are  felonies, 
prisonment  in  the  penitentiary,  are  felonies;  all  other  offenses  are  mis-  ",'"'  **■="  •^'=™>* 

*1  r  ^  o  T  demeanors. 

demeanors.     [66  v.  324,  §  230.  J 

Sec.  6796.     When  any  evidence  of  debt,  or  written  instrument,  is  vaiue  of  writwo  J 

the  subject  of  a  criminal  act,  the  amount  of  money  due  thereon,  or  instruments. 
secured  thereby,  or  the  amount  of  money  or  the  value  of  property  SecSup. 
affected  thereby,  shall  be  deemed  the  value  thereof.     [74  v.  240,  §  3.]  '    '; 

Sec.  6797.     A   person  convicted  of  felony  shall,  unless  his  sen-  For  what  crimes 
tence  be  reversed  or  annulled,  be  incompetent  to  be  an  elector  or  liC'" 'i'  iiisfran- 

/T-  i-1  /.*,•  cnised,  unless 

juror,  or  to  hold  any  office  of  honor,  trust,  or  profit  in  this  state ;  the  pardoned. 
pardon  of  a  convict  shall  effect  a  restoration  of  the  rights  and  pri\i-  s„A„peBdix. 
leges  so  forfeited,  or  they  may   be  restored  as  provided  in  section 
sei'en  thousand  four  hundred  and  thirty-two;  but  a  pardon  shall  not  re- 
lease a  convict  from  the  costs  of   his  conviction,    unless   so  stated 
therein.     [March -^x,  1881:  78  V.  90.I  / 

Sec.  6798.     A  person  who  has  been  actually  imprisoned  in  the  convict  of  other 
penitentiary  of  any  other  state  of  the  United  States,  under  sentence  for  'lused''**^'^'"'  \ 

the  commission  of  any  crime  punishable  by  the  laws  of  this  state  by 
imprisonment  in  the  penitentiary,  is  incompetent  to  be  an  elector  or 

juror,  or  to  hold  any  office  of  honor,  trust,  or  profit  within  this  state,  ; 

unless  he  shall  have  received  a  general  pardon  from  the  governor  of  the 
state  in  which  he  may  have  been  imprisoned,  agreeably  to  the  laws  *•  *  ^-  *'*• 
thereof.     [40  v.  30,  §  i;  74  v.  242,  §  5.] 

Sec.  6799.     When  any  person  is  sentenced  to  imprisonment  in  the  sentence,  judg- 
penitentiary,  the  court  shall  declare  in  its  sentence  for  what  period  he  J^^^'^  "a'insi''"ii'i- 
shall  be  kept  at  hard  labor,  and  for  what  period,  if  any,  he  shall  be  kept  tcnuary  convicts 
in  solitary  confinement  without  labor;  and  in  all  cases  of  conviction  of 
an  offense  the  court  shall  render  judgment  against  the  defendant  for  the 
costs  of  prosecution,  including  a  jury  fee  of  six  dollars.     [33  v.  33, 
38;  73  V.  127,  §33.] 

Sec.  6800.     In  lieu  of  imprisonment  in  the  county  jail  the  court  Courts  may  se»- 
may,  upon  the  recommendation  of  the  prosecuting  attorney,  sentence  a  labor  ii°couoty 
convict  to  hard  labor  in  the  jail  of  the  county  for  any  length  of  time  not  J*''- 
exceeding  six  months,  and  not  exceeding  the  length  of  time  for  which 
he  might  be  imprisoned  [57  v.  33,  §  i];  and  a  person  committed  to  jail  8-*C.48*. 
for  non-payment  of  fines  or  costs  may  be  ret|iiired  to  labor  therein  not 
exceeding  six  months,  and  until  the  value  of  his  labor,  at  the  rate  of  one 
dollar  and  fifty  cents  a  day,  equals  the  amount  of  fines  and  costs,  or  tlie 
amount  shall  be  otherwise  paid,  or  secured  to  be  paid,  when  he  shall  lie 
discharged  [71  v.  33,  §  i];  but  this  section  does  not  affect  the  chapter  of 
this  statute  relating  10  work-houses.     [66  v.  195,  §§271-282;  73  v. 
2",  §275;  67  V.  75.  §*7i] 


S.  &  C.  410. 


1 6795.    Statute  and  common-law  felony,  Mitchell  v.  State,  42  O.  S.  388. 
The  offense  described  in  I  6862  is  a  felony,  StaU  v.  HamtU»»,  8  O.  C.  C.  10. 
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j»n  may  extend  Sec.  6801.  Pctsons  Committed  to  jail  by  a  court  or  magistrate  for 
Sum?!"""'  '  '  non-payment  of  fines  or  costs,  or  convicts  sentenced  to  hard  labor  in 
the  jail  of  the  county,  which  for  this  purpose  extends  throughout  the 
county,  shall  perform  labor  under  the  direction  of  the  commissioners 
6f  the  county,  who  may  adopt  such  orders,  rules,  and  regulations  in 
relation  thereto  as  they  may  deem  best,  and  the  sheriff  or  other  officer 
having  the  custody  of  such  persons  or  convicts  shall  be  governed  thereby; 
Avails  of  labor  to  and  the  sheriff  of  the  county  shall  collect,  and  pay  into  the  treasur)',  the 
uJj?"  '""' '""'  avails  of  the  labor  of  such  convicts,  and  take  the  treasurer's  duplicate 
receipts  therefor,  and  forthwith  deposit  one  of  the  same  with  the  county 
auditor.  {57  v.  33,  §§  2,  3 ;  72  v.  165,  §  2.] 
Contracts  may  be  Sec.  6801«.  It  shall  be  competent  for  the  commissioners  of  any 
house'auOioriti'ej  county  or  the  council  of  any  municipality,  wherein  there  is  no  work- 
in  counties  having  housc,  to  agree  with  the  city  council,  or  other  authority  having  control 
no  worit-iiouse.  ^^  ^^  work-house  of  any  city  in  any  other  county,  or  with  the  board 
of  district  work-houses  having  a  work-house,  upon  terms  and  condi- 
tions upon  which  persons  convicted  of  misdemearors,  or  of  the  viola- 
tion of  any  ordinance  of  such  municipality,  by  any  court  or  magistrate 
of  such  county  or  municipality  having  no  work-house,  may  be  received 
into  such  work-house  under  sentence  of  such  court  or  magistrate ;  and 
the  county  commissioners,  or  the  council  of  any  municipality  are  au- 
thorized to  pay  the  expenses  incurred  under  such  agreement,  out  of 
the  general  fund  of  the  county  or  municipality,  upon  the  certificate  of 
the  proper  officer  of  such  work-house;  and  the  sheriff  or  other  officer 
transporting  any  person  to  such  work-house  shall  have  the  following 
fees  therefor :  six  cents  per  mile  for  himself,  going  and  returning,  and 
five  cents  per  mile  for  transporting  each  convict,  and  five  cents  per 
mile  going  and  coming  for  the  services  of  each  guard,  to  be  allowed  as 
in  penitentiary  cases,  the  number  of  miles  to  be  computed  by  the 
usual  routes -of  travel,  to  be  paid  in  state  cases  out  of  the  general  fund 
of  the  county,  on  the  allowance  of  the  county  commissioners,  and  in 
cases  for  the  violation  of  the  ordinances  of  any  municipality,  by  such 
municipality  on  the  order  of  the  council  thereof.  \Manh  26,  1884: 
81  V.  84J 
Uay  sentence  to  Sec.  68016.  When  any  person  has  been  convicted  of  a  misde- 
JSf  offense.  °'  meanor,  or  of  the  violation  of  any  ordinance  of  a  municipality  by  any 
court  or  magistrate  of  this  state  or  such  municipality,  in  a  county  or 
municipality  having  no  work-house,  and  the  commissioners  of  sjich 
county,  or  council  of  such  municipality  have  made  provisions  as 
allowed  by  law  for  receiving  persons  so  convicted  into  the  w^ork-house 
of  a  city  in  any  other  county  or  district  in  the  state,  it  shall  be  compe- 
tent for  such  court  or  magistrate,  in  its  discretion,  where  imprisonment 
in  the  county  or  municipal  jail  may  by  law  or  ordinance  be  imposed,  in 
punishment  of  such  offense,  to  sentence  such  person  to  such  work- 
house for  a  period  not  exceeding  the  maximum  period  of  confinement 
in  the  county  or  municipal  jail  allowed  by  statute  or  ordinance  for  such 
offense;  and  in  all  such  cases,  such  court  or  magistrate  may  further 
order  that  such  person  stand  committed  to  such  work-house  until  the 
costs  of  prosecution  are  paid,  or  he  be  discharged  as  herein  provided ; 
and  in  all  cases  where  a  fine  may  be  imposed  in  whole  or  part  in  pun- 
ishment of  an  offense,  or  for  a  violation  of  an  ordinance  of  any 
municipality,  and  such  court  or  magistrate  could  order  that  such  per- 
son stand  committed  to  the  jail  of  the  county  or  municipality  until 
such  fine  and  the  cost*  of  prosecution  are  paid,  such  court  or  magistrate 
may  order  that  such  person  stand  committed  to  sucli  work  house  until 
such  fine  and  the  costs  of  prosecution  are  paid,  or  until  he  be  dis- 

H  680U-6801C.    Section  6801  as  supplemented  is  valid.     Stait  v.  Ptttrt,  43  O.  S.  C>d. 
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charged  therefrom  by  allowing  a  credit  of  sixty  cents  per  day  on  such 
fine  and  costs  for  each  day  of  confinement  in  such  work-house,  or  be 
otherv.ise  l-jgally  discharged.      [March  26,  1884:  81  v.  84.] 

Sf.c.  6801c.     Where  under  the  provisions  of  the  [two]  preceding  Proceedings 
sections,  a  person  is  sentenced  to  such  work-house  by  the  court  of  by  comnion"pieas 
common  pleas,  the  clerk  shall  make  and  deliver  to  the  sheriff  a  certi-  court. 
fied  copy  of  the  docket  and  journal  entries,  showing  the  crime  charged 
and  the  sentence  of  the  court,  which  shall  be  delivered  by  the  sheriff 
to  the  proper  officer  in  charge  of  such  work-house,  and  shall  be  his 
warrant  for  detaining  such  person  in  custody   therein;  in  cases  of 
such  convictions  by  any  other  court  or  magistrate,  such  court  or  magis-  when  committed 
trate  shall  make  a  certified  transcript  of  the  docket  in  such  case,  •>/ other  court, 
which  shall  in  like  manner  be  delivered  to  the   marshal,  or  constable, 
or  sheriff  by  such  court  or  magistrate,  which  shall  be  delivered  by  such 
officer  to  the  proper  officer  in  charge  of  such  work-house,  and  shall  be 
his  warrant  for  detaining  such  person  in  custody  therein ;  in  all  cases 
of  sentences  to  a  work-house  under  the  provisions  of  [sections  6801a 
and  68016  of]  this  act,  the  person  so  sentenced  may  be  confined  in  the 
jail  of  the  county  for  such  period  as  may  be  reasonably  necessary  for  the 
officer  to  procure  the  papers  and  make  arrangements  to  transport  him 
to  such  work-house.     [Apri/  19,  1883:  80  v.  221.] 

Skc.  6802.     An  officer  who  collects  any  fine  shall,  unless  otherwise  All  fines  to  be 
required  by  law,  within  twenty  days  after  the  receipt  thereof,  pay  the  ["refsITr'y  w.'ih'in 
sanie  into  the  treasury  of  the  county  in  which  such  fine  was  assessed,  twenty  days  af:cr 
to  the  credit  of  the  county  general  fund,  and  shall  take  the  treasurer's 
dujilicate  receipts  therefor,  and  forthwith  deposit  one  of  the  same  with  „  .  „  g,. 
the  county  auditor.     [35  v.  87,  §  28.]  s.»c.8i4. 

Sec.  6803.     Nothing  in  Part  Fourth  contained  shall  be  construed  civii  recovery  not  ^ 
to  prevent  a  party  injured,  in  person  or  property,  by  any  criminal  act,  Conviction  not 
from  recovering  full  damages;  but  no  record  of  a  conviction,  unless  «'<!"><:«• 
the  same  was  obtained  by  confession  in  open  court,  shall  be  used  as 
evidence  in  an  action  brought  for  such  purpose.    [74  v.  240,  §  10.] 

Sec.  6804.     Whoever  aids,  abets,  or  procures  another  to  commit  Aiders  and  abet- 
any  offense,  may  be  prosecuted  and  punished  as  if  he  were  the  principal  '""■ 
offender.    [33V.33,  §§  10,  12,  i6,  25;  29V.  161,  §§9, 11, 12;  39V.  i3.§  |*c*406l«.7, 
9;  42  V.  49,  §  7;  43  V.  92.  §4;  44  V.  34,  §2;  44  V.  77,  §1;  49  V.  105,  ««. 
§  i;  50  V.   132,  §§  I,  2;  53  V.    192,  §§  I,  2,  3;  54  V.   127,  §§  I,  2;  8.*C.M4,4M. 
57  V.  47.  §  I ;  57  V.  49.  §  i;  58  v.  65,  §  34;  60  v.  85,  §  1 ;  61  v.  53,  !;*^-^'^ 
I  36;  61  V.  79,  §§  I,  2;  64  V.    135,  §  2;  64  v.  150,  §  2;  64  V.   229,  g  4(.'.4M^;8. 
§  i;  66  V.  71,  §  2;  67  v.  51,  §  i;  68  v.  9,   §35;  70  v.  155,  §  i;  71  v.  8.4c. 760, «7, 

"4,  §  9;    71  V.    lis,  §   i;    72    V.    15,    §    3;    73    V.     19,    §1;    73    V.    59,  §  457a. 

22;  73  V.  116,  §  675;  73  V.  158,  §  i;  73  V.   207,  §  2;    73    v.    219,  ?Bft*g;,«gi7^^ 

§    ';    73  V.    249,  §§    I,   2.]  472,278. 

Sec.  6805.     No  person  shall  be  indicted,  or  criminally  prosecuted,  ';','^'"''""„°'j^j,^ 
for  any  offense,  felonies  excepted,  the   prosecution   of  which  is  not  ccrtaiii  offense"! 
specially  limited  by  law,  unless  such  indictment  be  found,   or  such 
prosecution  commenced,  within  three  years  from  the  time  such  offense 
was  committed.     [43  v.  6,  §  i.]  8.* cm. 

i6802.    Remedy  where  fines  paid  into  city  treasury.     Cleveland  v.  Jewelt,  39  O.  S.  271. 
8801.    Indictment  for  aidine  to  pass  forged  paper  must  sot  forth  scitmUr,  Anderson  v.  Siatt,  -^  .__._ji, 
.  2  pt.  250.    Sec  Wardtn  v.  State,  24  O.  S.  143.    On  the  trial  of  one  indicted  under  this  section,  "»"  Appenoi*. 
it  IS  not  competent  to  prove  the  declarations  of  tho  princ:pal  made  after  the  commission  of  the 
offense.    Skar^  v.  State,  29  O.  S.  263. 

As  to  prosecution  and  punishment  of  abettors.    Hanoff-v.  State,  37  O.  S.  17S. 
Abettors,  principals,  Ste/ikene  ■:.  State,  42  O.  H.  ISO.     Not  iQte;uied  to  ihange  the  rules  of  evi- 
dence. Dilcker  v.  Stale,  42  O.  S.  I'.t. 
Sec  Foster  v.  Stctt:,  1  O,  C.  C.  167. 

Criminals — principals,  aiders,  abettors  and  procurers — are  placed  oi*  same  basis  as  prosecution* 
Ibr  misdemeanors  generally  under  former  statutes  and  at  common  iiaw;  conviction  of  principal 
does  not  preclude  conviction  c  accessory  of  a  higher  degree  of  crime,  Wilson  v  State,  2  O.  C. 
C40. 
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Tit.  I,  as.  2,  3.      TREASON— CRIMES  AGAINST  PERSON.      §§  6806-^808^ 

CHAPTER  2. 

'  OFFENSES    AGAINST   THE    SOVEREIGNTY   OF    THE   STATE. 

Section  I  Section 

58UG.  Treason.  |  (JHJT.   Misprision  of  treaspn. 

Treason.  Sec.  6806.     Whocver  Icvics  war  against  this  state,  or  the  United 

States,  or  knowingly  adheres  to  the  enemies  of  either,  giving  them  aid 
and  comfort,  is  guilty  of  treason  against  the  state  of  Ohio,  and  shall 
be  imprisoned  in  the  penitentiary  during  life.     [58  v.  no,  ^  i.] 

Misprision  of  Sec.  6807.     Whoever,  having  knowledge  that  any  person  hascom- 

ireason.  mitted  trc^son,  or  is  about  to  commit  treason,  willfully  omits  or  refuses 

lo  give  information  thereof  to  the  governor,  or  some  judge  of  the  state, 
or  to  the  president  of  the  United  States,  is  guilty  of  misprision  of 

8.  A  8.261.  treason,  and  shall  be  imprisoned   in   the  penitentiary  not  morQ  than 

twenty  nor  less  than  ten  years.     [58  v.  no,  §  2.] 


8.  A  8.  301. 


CHAPTER  3, 

CRIMES   AGAINST   THE    PERSON. 


Section 

6S08.  Murder,  first  degree. 

6S00.  Murder  by  obstructing  or  injuring  rail- 
road. 

6j*10.  Murder,  second  degree. 

tjSil.  Manslaughter. 

fi>12.   AdminisicrinK  poison, 

CM'.i.  Administering  medicine  when  intoxi- 
cated. 

OSn.  Adniinivtcrin^  secret  medicines. 

ii.si.">.  Attempting  to  procure  abortion. 

iJSUi.   Rape. 

(W57.   Punishment  for  rape. 

iWlH,    Robbery  and  pocket  picking. 

iVHUf.   Maiming  or  distigurtng  another. 

l>s:^0.  Shooting,  cutting,  or  ktabbing,with  intent 
to  kill. 


Skction 

GM21.  Assault  with  intent  to  kill,  or  coromit  rape 

or  robbery. 
6822.  Pointing    fire-arms    at.  and    discharging 

same,  and  Injuring  thereby. 
G823.  Assault     and     battery,     and     menacing 

threats. 
IVS2I.   Kidnaping  or  enticing  female  under  the 

age  of  eighteen  to  house  of  prostitution. 

6825.  Child -stealing.  * 

6826.  Abducting    girls    from    Girls*   Industrial 

Home. 

6827.  Enticing  girls  to  escape  from  Girls'  In- 

dustrial Home. 

6828.  Libel. 

6.H20.  Sending  threatening  letters. 
(^10.  Blackmailing. 


Murder  firs  ^^^'  6808.     Whocver  purposely,  and  either  of  deliberate  and  pre- 

degree.'  Hieditutcd  nialice,  or  by  means  of  poison,  or  in  perpetrating,  or  attempt- 

ing to  perpetrate,  any  rape,  arson,  robbery,  or  burglary,  kHls  another, 


g  680'^.  Intent  or  purpose  to  kill,  although  not  cs^icntiat  to  constitt'ite  murder  at  common  law, 
is  an  ingredient  of  the  crime  under  this  section  and  section  GSIO.  Fonts  v,  Sfatr,^  ().  S.  fH;  Kcb' 
Sifts  V,  Stat>',^0,  S.  13!;  Kain  v.  State,  8  O.  S.  ?Mi*.  An  indictment  for  murder  in  the  first 
degree  under  this  section  must  contain  a  direct  and  spccitic  averment  of  the  purpose  or  inten- 
tion to  kill,  or  intention  to  inflict  a  mortal  Mound.  in  the  description  of  the  crime.  A  mere 
Sm  Appeodlx.  statement  of  such  intent,  in  the  conclusion  of  ihc  indictment,  by  way  of  legal  deduction  ur  m* 

ferencc  from  the  f.*cts  previously  found,  is  insufticient.  /-'cuts  v.  Stntr ;  Kain  v.  State^  stt/ra: 
Hasan  v.  State,  \i}0.  S.  4">n ;    l.orJjTnrrv.  State,  It)  ().  S.  .V.'s;   Drake  \.  State,  10  O.  S.  211. 

When  tlie  purpose  to  maliciously  kill,  with  pretneditatK>n  and  deliberation,  is  formed,  the 
length  of  time  between  the  design  so  formed  and  it^  execution  is  immaterial.  Shoemakers.  State, 
I2().  V.\ 

It  is  not  necess-iry,  to  constitute  mcrdcr,  that, the  person  killed  should  have  been  the  person 
intended.     H\irehaiti  v.  Sf,t/r-,  ■_'.')().  S.  tHH. 
V  The  accused  i-.  not  entitled   to   an   acquittal   on    tlu'  pronnd  of  insanity,  if,  at  the  time  of  the 

,  alleged  (jfTense.  I.c  h-id  capacity  and  rcn'-on  left  •.iifiiciciii  to  entibie  him   lo  distinguish   between 

right  and  wrong,  and  understand  the  nature  of  the  .-ic:t.and  his  relation  to  the  party  injured. 
Loeffner  v.  State,  10  O.  S.  iV.Ls.  Ptirposely  implies  an  a<  t  of  the  will,  and  presupposes  the  free 
agcncv  of  the  actor.      Clark  v.  State,  VI  O.  4;*:t :  Farrtr  v.  State,  2  O.  S.  54,  70,  70,  77. 

As  the  law  presumes  every  person  who  has  reaclud  the  age  of  discretion  lo  be  of  sufficient 
capacity  to  be  responsible  for  crime,  the  burden  of  cstiiblisbing  the  insanity  of  the  accused, 
tests  upon  the  defense.  It  is  n«»i  nercssary.  however,  that  this  defense  be  cstanlished  beyond  a 
reasonable  doitbt :  it  is  sufficient,  if  the  jury  is  reasonably  satisfied  by  the  weight  or  preponder- 
ance of  the  evidence,  that  the  accused  was  insane  at  ihe  time  of  the  commission  of  the  act, 
Loeffner  \.  State.  Clark  v.  State.  Farrerv.  State,  supra;  Blackburn  v.  State^  2:t  O.  S.  146; 
Bondv.  State,  2:tO.  S.  :M!t :   Berlin  v.  State,  M  O   S.  111. 

Delirium  tretuens,  although  tlic  result  or  ctJiiscqucnce  of  continued  drunkenness,  is  inaan- 
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§§  6809-6812. 


CRIMES  AGAINST  THE  PERSON. 


Tti.  L  Ch.  a 


is  guilty  of  murder  in  the  first  degree,  and  shall  suffer  death.     [33 

V.  33.  §  I J 

Sec.  6809.  Whoever  maliciously  places  an  obstruction  upon  a  rail- 
road, or  displaces  or  injures  anything  appertaining  thereto,  with  intent 
to  endanger  the  passage  of  any  locomotive  or  car,  and  thereby  occa 
sions  the  death  of  another,  is  guilty  of  murder  in  the  first  degree,  and 
shall  be  punished  accordingly.     [60  v.  17,  J^  i.] 

Sec.  6810.  Whoever,  purposely  and  maliciously,  except  as  provideu 
in  the  last  two  sections,  kills  another,  is  guilty  of  murder  in  the  second 
degree,  and  shall  be  imprisoned  in  the  penitentiary  during  life.     [-^^ 

^•-  ^Z^  %  2-] 

Sec.  6811.  Whoever  unlawfully  kills  another,  except  as  provided  in 
the  last  three  sections,  is  guilty  of  manslaughter,  and  shall  be  impris- 
oned in  the  penitentiary  not  more  than  twenty  years  nor  less  than  one 
year.     [33  v.  33,  J^  3.] 

Sec.  6812.  Whoever  administers  poison  to  a  person,  with  intent  to 
kill  or  injure  such  person,  or  mingles  poison  with  food,  drink,  or  medi- 
cine, with  intent  to  kill  or  injure  any  human  being,  or  willfully  poisons 
any  well,  spring,  cistern,  or  reservoir  of  water,  shall  be  imprisoned  in 
the  penitentiary  not  more  than  fifteen  nor  less  than  two  years.  [58 
V.  65,  §  34-] 


8.  AC.  401* 

Murder  by  ob* 
structine  or  injur- 
ing a  raUroad. 


S.  A  8.  268. 

Murder,  second 
degree. 


8.  A  C.  402. 

Manslaughter. 

8.  A  C.  403. 

Administering 
poison. 


8.  AS.  200. 


ity,  or  a  diseased  slate  of  mind,  and  affects  responsibilitv  for  crime  in  ihc  same  way  as  insanity 
produced  by  any  orhcr  cause.     Maconnehey  v.  State^  ^d.  S.  77. 

Evidence  of  intoxicatiun  is  admissible  and  proper  in  determining  the  question  as  to  delibera- 
tion and  premeditation.  So.  the  fact  of  ininxicaiion  may  be  given  in  evidence  for  what  it  is 
worth  for  the  purpose  of  showing  that  the  accused  did  not  intend  what  he  in  fact  did.  NicheU  v. 
State,  8  O.  S.  4:W;  Davis  v.  State,  *25  O.  S.  3G'.». 

On  a  trial  for  murder  the  accused  may  be  found  guilty  of  an  assault  and  battery.  Afarts  v. 
State,  2*i  O.  S.  Ifi2.  Sec  'i  7SI6.  A  verdict  of  guilty  of  murder  in  the  second  degree  is  equiva- 
lent to  '*  not  guilty"  of  tne  higher  degree.     Morehead  v.  State,  .^  O.  S.  212. 

Where  the  crime  is  committed,  when  the  poison  is  furnished  in  one  county  and,  under  the 
direction  given,  is  taken  in  another^  where  death  ensues.     Robbing  v.  State,  6  O.  S.  131. 

g  frSlO.  See  preceding  note.  Where  the  fact  of  killing  is  proved,  malice  is  to  be  presumed, 
and  all  the  circumstances  of  justification,  excuse,  or  extenuation  must  be  made  out  by  the  c-«  innpndiT. 
accused,  unless  they  appear  from  theevidenceadduced  against  him.  Davis\.  Stafe,2?*0.*r>.  26!i :  '^<' •*PP^""»*- 
Si/vitsv.  State,  22  O.S.»t;  IP'eaver  v.  State,  24  O.  S.  584.  When  death  is  caused  by  the  use  of  a 
aeadty  weapon,  and  the  circumstances  of  the  killing  are  detailed  to  the  jury,  some  of  which 
tend  to  disprove  a  malicious  or  intentional  killing,  it  is  misleading  to  charge  the  jury  "  that  in 
this  case  the  law  raises  a  presumption  of  malice  in  the  defendant,  and  an  intent  on  his  part  lo  ' 

kill  the  deceased."     £rrvin  v.  State,  29  O.  S.  1«C. 

When  the  slayer  seeks  and  provokes  an  assault  upon  himself,  in  order  to  have  a  pretext  for 
stabbing  his  adversary,  and  does,  upon  being  assaulted,  stab  and  kill  him,  such  killinu  is  not 
excusable  homicide  in  self-defense.  Ste7t>arf  v.  State,  1  O.  S.  66.  A  person  may  repel  fon  c 
by  force;  but  it  does  not  follow  that  he  may.  without  necessity,  use  a  deadly  weapon  for  that 
purpose.     And  he  is  yet  more  unjustifiable  if  his  weapon  is  concealed,     /b. 

While  one  who  first  makes  a  malicious  assault  upon  another  continues  in  the  conflict  which 
en«iues,  he  can  not  justify  taking  the  life  of  his  adversary,  however  necessary  it  may  be  to  save 
his  own,  or  to  whatever  extremity  he  may  be  reduced.  Stoffer  v.  State,  15  ().  S.  47.  But  when 
he  has  succeeded  in  wholly  withdrawing  from  the  conflict,  and,  in  good  faith,  has  retreated  to  a  ■ 

pl.icc  of  apparent  security,  his  right  of  self-defense  is  fully  restored,  and  if  pursued  by  his 
antagonist  and  there  att.icked  in  a  manner  to  endanger  his  life,  he  is  justified  in  taking  life  if  it 
becomes  inevitable  to  save  life.     it. 

Homicide  !■<  jiistifiuhle  on  the  grounds  of  self-defensq.  where  the  slayer,  in  the  careful  and 
proper  us<:  of  his  faculties,  hcnn  fiiit'  beiirrrs^  and  has  reasonable  grounds  to  believe,  that  he 
is  in  imminent  d.inatcr  of  de.ah  or  gr«int  hodily  harm,  and  that  his  only  mcins  of  escape 
from  such  danger  will  be  by  taking  the  life  of  his  assailant,  although  in  /aci  he  is  mistaken  as  to 
the  existence  or  imminence  of  the  danger.    Ma?ts  v.  State,  215  O.  S.  162. 

Where  a  person,  in  the  lawful  pursuit  of  his  business,  and  without  blame,  is  violently  assaulted 
by  one  vmo  manifestly  and  maliciously  intends  and  endeavors  to  kill  him,  the  person  so  a.ssaultcd. 
without  retreating,  although  it  be  in  his  power  to  do  so  without  increasing  his  danger,  may  kill 
his  assailant,  if  necessary  to  save  his  own  life,  or  to  prevent  enormous  bodily  harm.  Erwin  r. 
State.  29  O.  S.  186;  see,  also.  Close  v.  Cooler,  34  O.  S.  98;  Darting  v.  WiHiamt,  35  O.  S.  58; 
Stephens  v.  State,  42  O.  S.  130.     And  see  |  7217. 

2  GSll.     See  the  la.st  two  preceding  notes. 

Intention  or  purpose  to  IciTI  may  be  present  in  the  crime  of  manslaughter,  where  the  killing  See  Appendix. 
is  without  malice,  upon  a  sudden  quarrel.     Er-win  v.  State,  2U  O.  S.  186;  Montgomery  \ .  State, 
11  O.  V24. 

If  the  death  was  in  consequence  of  an  unlawful  ;iti'jmp:  to  procure  aliortion.  the  offense 
would  not  be  manslaughter.     State  v.  Barker,  2JS  O.  .S.  .iK<  ;  Statv  v.  Harper,  :i5  O.  S.  78. 

There  m.iy  be  aiders  and  abettors  in  the  commission  of  manslaughter.  Hagan  v.  State,  10 
O.  S.  4''l».     See  g  7217,  and   Williams  v.  State,  a'S  O   S.  175. 

\  tiSVJ.  Neither  fraud  nor  deception  a  necessary  ingredient  in  administering  poison  ;  various 
ways  di  scribed  in  which  puison  may  be  administered  within  the  meaning  of  the  act.  Blackburn 
V.  State,  23  O.  S.  146 ;  see  also  Bobbins  v.  State,  8  O.  S.  131. 
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CRIMES  AGAINST  THE  PERSON. 


6813-6819. 


Adntintstering 
medicine  when  in* 
toxicated. 


XAC.  440. 


Administering 
secret  medicine. 


8.  *  C.  440. 


Attempting  to 
procure  aborti*n. 

8.  A  C.  440. 


&«s.8;s. 


woman  dies  or 
miscarries. 


Sec.  6813.  Whoever,  while  in  a  state  of  intoxication,  prescribes  or 
administers  any  poison,  drug,  or  medicine  to  another,  which  endangers 
the  life  of  such  other  person,  shall  be  fined  not  exceeding  one  hundred 
dollars,  and  imprisoned  not  more  than  twenty  days.     [32  v.  20,  §  3.] 

Sec.  6814.  Whoever  prescribes  any  drug  or  medicine  to  another, 
the  true  nature  and  composition  of  which  he  does  not,  if  inquired  of, 
truly  make  known,  but  avows  the  same  a  secret  medicine  or  composi- 
tion, and  thereby  endangers  the  life  of  such  other  person,  shall  be  fined 
not  exceeding  one  hundred  dollars,  and  imprisoned  not  more  than 
twenty  days.     [32  v.  20,  §  4.] 

Sec.  6815.  Whoever,  with  intent  to  procure  the  miscarriage  of  any 
woman,  prescribes  or  administers  to  her  any  medicine,  drug,  or  sub- 
stance whatever,  or,  with  like  intent,  uses  any  instrument  or  means 
whatever,  unless  such  miscarriage  is  necessary  to  preserve  her  life,  or  is 
advised  by  two  physicians  to  be  necessary  for  that  purpose,  shall,  if  the 
Punishment  if  the  woman  either  miscarries  or  dies  in  consequence  thereof,  be  imprisoned 
in  the  penitentiary  not  more  than  seven  years  nor  less  than  one  year. 
[32  V.  20,  §  I ;  64  v.  13s,  §  2.] 

Sec.  6816.  VVhoever  has  carnal  knowledge  of  a  female  p)erson 
forcibly  and  against  her  will,  or,  being  eighteen  years  of  age,  carnally 
knows  and  abuses  a  female  child  under  fourteen  years  of  age,  with 
her  consent,  is  guilty  of  rape.     [ManA  8,  1887 :  84  v.  65.] 

Sec.  6817.  A  person  convicted  of  rape  upon  his  daughter,  or  sister, 
or  a  female  child  under  twelve  years  of  age,  shall  be  imprisoned  in  the 
penitentiary  during  life;  and  a  person  convicted  of  rape  upon  any 
other  female  shall  be  imprisoned  in  the  penifentiary  not  more  than 
twenty  nor  less  than  three  years.     [72  v.  93,  §J  4,5.! 

Sec.  6818.  Whoever  by  force  or  violence  or  by  putting  in  fear, 
steals  and  takes  from  the  person  of  another  anything  of  value,  is  guilty 
of  robbery,  and  shall  be  imprisoned  in  the  penitentiary  not  more  than 
fifteen  years  nor  less  than  one  year,  and  whoever  otherwise  than  by 
force  and  violence,  or  by  putting  in  fear,  shall  steal  and  lake  from  the 
person  of  another  anything  of  value,  shall  be  deemed  guilty  of  pocket- 
picking,  and  shall  be  imprisoned  in  the  penitentiary  not  exceeding  five 
years  nor  less  than  one  year.      [March  5,  1883:  80  v.  38.] 

Sec.  6819.  Whoever  with  malicious  intent  to  maim  or  disfigure, 
cuts,  bites,  or  slits  the  nose,  ear,  or  lip,  cuts  out  or  disables  the 
tongue,  puts  out  or  destroys  an  eye,  cuts  off  or  disables  a  limb  or  any 
member  of  another  person,  or  whoever  with  like  intent,  throws  or  pours 
upon,  or  throws  at  another  person  any  scalding  hot  water,  vitriol,  or 
other  corrosive  acid,  or  caustic  substance,  or  whoever  with  like  intent 
assaults  another  person  with  any  dangerous  instrument  whatever,  shall 
be  imprisoned  in  the  {)enitentiary  not  more  than  twenty  years  nor  less 
than  one  year.     \Marr/i  9,  1881 :  78  v.  43.! 


Rape. 


Punishment  for 
rape. 

See  Appeadlz. 


Robbery  and 
poclcet -picking. 
See  .iup. 
See  Appendix. 


Maiming  or  dis- 
figuring another. 


8m  JippeBdlz. 


See  Appeadls. 


See  App«Bdlz. 


g  6815.  The  ofTcnse  is  complete  if  the  medicine^  drug,  or  substance,  be  sdministWM^or 
instrument  used,  with  the  intent  prescribed,  at  any  time  during  the  period  of  gestation.  H'ihcn 
V.  Stale,  2  O.  S.  319. 

When  negative  matter  in  a  statute  enters  into  the  description  of  the  offense,  it  must  be  averred 
in  the  indictment;  and,  as  a  genera]  rule,  the  averment  must  be  supported  by  proof.  Mocdy  v. 
Slate,  17  O.  S.  110.     Exceptions  to  the  rule.     lb. 

\  6816.  Under  the  act  of  1035  both  penetration  and  emission  were  necessary  lo  constitute 
carnal  knowledge.  Williams  y.  Stale, WO. Ia2,'i!i&',  Blackburn  y.  State, "HO.  S.  102.  tj'nder 
the  present  statute  emission  is  not  necessary,  g  7297. 

The  presumption  that  an  infant  under  the  age  of  fourteen  is  incapable  of  committing  or  at- 
tempting to  commit  the  crime,  may  be  rebutted  by  proof.    lb.:  lb. 

An  attempt  to  carnally  know  and  abuse  a  female  child  under  ten  years  of  ace,  with  her  con- 
tent, is  not  an  indictable  offcn.sc  in  Ohio.     O' Meara  v.  State,  17  O.  S.  f>\f>. 

The  presumption  is,  that  a  female  under  the  .-ige  of  ten  years  is  incapable  of  giving  consent  to 
an  act  of  carnal  knowledge,  or  of  assault  with  intent  to  commit  the  act ;  but  the  presumption 
niav  be  rebutted  by  proof  that  she  understood  the  nature  of  the  act  committed  or  intended,  lb. 
A  preponderance  of  evidence  is  sufficient  to  rebut  such  presumption.     Ih. 
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§§  6820-6823,  CRIMES  AGAINST  THE  PERSON.  7».  /,  Ch.  3. 

Sec.  6820.     Whoever  maliciously  shoots,  stabs,  cuts,  or  shoots  at,  shooting,  cutting. 
another   person,  with   intent  to   kill,  wound,  or   maim   such  person,  Tnteln^okfiutc. 
shall  be  imprisoned  in  the  penitentiary  not  more  than  twenty  years  nor 
less  than  one  year.     [64  v.  43,  §  24.]  ^  *S.«B. 

Sec.  6821.     Whoever  assaults  another  with  intent  to  kill,  or  to  com-  Assault  with  in- 
mit  rape  or  robbery  upon  the  person  so  assaulted,  shall  be  imprisoned  "nttokiii.or 

^1      "^         •        ^.  r  S  r  r.  t  1  "^  commit  rape  or 

in  the  penitentiary  not  more  than  fifteen  years  nor  less  than  one  year,  robbery. 
[62  V.  77,  §  17.]  s.AS.«». 

Sec.  6822.     Whoever  intentionally,  ajid  without  malice,  points  or  PointinK  fire-i 
aims  any  fire-arm  at  or  toward  any  person,  or  discharges  any  fire-arm  so  "g  wme  "ndiS-" 
pointed  or  aimed,  or  maims  or  injures  any  person  by  the  discharge  of  junng  tilereby. 
any  fire-arm  so  pointed  or  aimed,  shall  be  fined  not  more  than  one 
hundred  dollars,  or  imprisoned  not  more  than  one  year,  or  both.     This 
section  shall  not  extend  to  any  case  when  fire-arms  are  used  in  self-de-  ^  .        ..^ 
fense,  or  in  the  discharge  of  official  duty,  or  in  case  of  justifiable  homi-     *  ''*' 
cide.     [72  v.  44,  §§  I,  2,  3,  4.] 

Sec.  6823.     Whoever  unlawfully  assaults  or  threatens  another,  in  a  Assault  and  l:.: 
menacing  manner,  or  unlawfully  strikes  or  wounds  another,  shall  be  ing^'h?eatS*"^^ 
fined  no.t  more  than  two  hundred  dollars,  or  imprisoned  not  more  than  S.A&Mflb 
six  months,  or  both.     [64  v.  21,  §  10.  ] 

I  6820.     In  a  trial  for  malicious  stabbing  with  intent  to  wound,  it  is  not  error  for  the  court  to   o..  innAndlx 
refuse  to  charge  the  jury  that  they  can  not  rightfully  convict,  save  for  an  assault  or  a&«iult  and  ""^  ' 

battery,  if  they  found  the  facts  to  be  such  that  had  death  ensued  the  crime  would  have  been 
manslaughter;  nor  is  it  error  for  the  court  to  charge  the  converse  of  the  proportion.  Ntckds 
Y.  Slaif,  8  O.  S.  435. 

Discharging  a  gun  loaded  with  powder  and  wadding  only,  at  a  person  so  far  distant  that  no 
injury  would  probably  result  from  the  aci»  is  not  a  violation  of  this  section.  Henry  v,  Siate^  18 
O.  3a. 

A  person  indicted  for  malicious  shooting  with  intent  to  kill  may  be  convicted  of  assault  and 
battery.     fitlUrs.  State,  23  O.  S.  582;  Howard  v.  State,  25  O.  S.  399. 

On  a  trial  for  the  malicious  shooting  of  a  person  with  intent  to  kill,  the  burden  of  proving 
that  the  act  was  done  in  self  defense  rests  on  the  accused  and  should  be  shown  by  a  prepon-  p.-  4»,^_jf_ 
dcrance  of  the  evidence.     IVeaver  v.  State,  24  O.  S.  5M ;  Silvus  v.  State,  22  O.  S.  90.  "^  Appeaoix, 

See  notes  under  6821. 

Doubt :  Whether  a  case  of  malicious  shooting  falls  under  the  definition  cont.tined  in  \  17  of 
the  crime^iact  of  \9^.     Smith  v.  State,  2  O.  S.  511-513. 

Where  the  jury  on  the  trial  under  an  indictment  for  maUciouslv  shooting  with  intent  to  kill» 
return  as  their  verdict  that  they  *'  find  the  defendant  guilty  of  snooting  with  intent  to  kill  in  a 
fit  of  passion  and  excitement,  but  without  malice,"  it  is  not  error  for  the  qourt  to  refuse  to 
receive  such  verdict,  and  to  direct  the  jury  further  to  consider  the  case.  Heller  \.  State,  23 
O.  S.  582. 

If  one  maliciously  intending  to  kill,  wound,  or  maim  B.,  by  mistake  shoots  at  and  wounds  A., 
supposing  him  to  be  B.,  a  conviction  on  an  indictment  for  maliciously  shooting  A.  with  intent  is 
good.     Callahan  v.  State,  21  O.  S.  306;   Warekam  v.  State,  2.»  O.  S.  601. 

Nolle  pros,  as  to  intent  to  kill,  leaves  accused  indicted  for  assault.  Baker  v.  State,  VI  O.  S.  214. 

And  see  Uptkegrovt  v.  State,  37  O.  S.  662 ;  Ridenour  v.  State,  38  O.  S.  272 ;  Barber  v.  State, 
39  O.  S.  660;  Fastbinder  v.  State,  42  O.  S.  341 ;  Mitchell  v.  State,  42  O,  S.  383. 

§  6821.  An  indictment  for  an  assault  with  intent  to  commit  a  rape  need  not  allege  the  age  of 
the  fema(c,  or  whether  she  is  a  relative  or  not  of  the  accused.  Bo^vles  v.  State,  7  O.  2  pt.  243  ; 
aSfeara  v.  State,  17  O.  S.  515;  Sharp  v.  State,  19  O.  :WI. 

An  attempt  to  carnally  know  and  abuse  a  female  child  under  the  age  of  ten  years,  with  her 
consent,  is  not  indictable  as  an  assault  with  intent  to  commit  a  rape.  Smith  v.  State,  12  O.  S. 
466;  see  notes  to  6816.    As  to  an  assault  upon  an  imbecile.     Hombeck  v.  Statt,  35  O.  S.  277. 

Where  the  defendant  was  charged,  under  the  crimes  act  of  1835,  in  one  count  with  an  assault  S«e  App6BdfaE* 
with  intent  to  commit  murder,  and  in  another  count  with  shooting  with  intent  to  kill  [distinct 
offenses  under  the  statute),  and  the  jury  returned  a  verdict  of  guilty  of  "an  assault  with  intent 
to  kill  and  murder,  in  manner  and  form  as  alleged,"  but  said  nothing  of  the  charge  of  shooting, 
the  finding  was  held  to  be  insuflicient.  The  jury  should  either  have  returned  a  general  verdict, 
or  else  have  responded  to  each  charge  in  their  finding.     Wilson  v.  State,  2U  O.  26. 

Verdict  of  guilty  on  several  counts,  as  erroneously  numbered  by  the  clerk  of  the  court. 
Wood/ord  V.  State,  1  O.  S.  427. 

If  a  father  wantonly  m.ike  an  assault  upon  a  third  person,  and  his  son  come  into  the  affray 
afterward  to  aid  his  father  in  the  assault,  on  an  indictment  against  the  son  for  an  assault  with 
intent  to  murder,  the  jury  can  not  consider  his  relation  to  his  fath<»r,  nor  the  circumstances  of 
peril  in  which  his  father  was  placed.  To  justify  the  interference  of  the  son  in  taking  his  father's 
part  in  an  affray  with  a  third  person^  it  must  appear  that  the  interference  of  the  son  was  to  pro- 
tect the  father  from  violence  or  imminent  danger.     Sharp  v.  State,  19  O.  379,  388. 

\n  indictment  contained  counts  for  malicious  .^hooting  with  intent  to  kill  under  sec.  24  of  the 
crimes  act  of  1835,  and  for  assault  with  intent  to  murder  under  sec.  17  of  the  same  act:  Held, 
that  the  court  erred  in  authorizing  a  general  verdict  of  guilty  in  case  the  jury  found  accused 
guilty  as  charged  in  the  count  under  sec.  24.     Wilson  v.  State,  18  O.  143. 

Under  an  indictment  for  an  assault  with  intent  to  wound,  under  sec.  24  of  the  crimes  act  of 
1835,  a  verdict  for  an  assault  only  might  be  rendered.     White  v.  State,  13  O.  S.  569. 

So,  upon  an  indictment  for  an  assault  with  intent  to  murder.  Stewart  v.  State,  5  O.  241  ;  see 
Sharp  v.  State,  19  O.  379;  see  sec.  7316. 

As  to  averment  of  intent.     Matthews  v.  State,  4  O.  S.  539;   Turner  v.  State.  1  O.  S.  422. 
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Kidnappingr,  or 
enticing  female 
under  age  of 
eighteen  years 
Co  bouse  of  pros- 
titution. 


X'liitJ-^tcaling. 


4m  Appeadb. 


Abducting  girls 
from  GirU  In- 
<lustrial  Home. 


Enticing  girls  to 
escape  from  Girls* 
Industrial  Hon.e. 


Libtl. 


Slandering  female 
as  to  chastity. 

8««  Ippeadtx. 


Sending  threaten- 
ing letters. 


K  A  C.  4S0. 


Blackmailing. 
See  Sup. 


8m  Appendix. 


Sec.  6824.  Whoever  kidnaps,  or  forcibly,  or  fraudulently  carries 
off,  or  decoy.s  out  of  this  state,  any  person,  or  arrests  or  imprisons  any 
person  with  the  intention  of  having  such  person  carried  out  of  this 
state,  unless  it  be  in  pursuance  of  the  laws  thereof,  or  shall  take,  or 
cause  to  be  taken,  or  shall  entice  any  female  person  under  the  age  of 
eighteen  years,  away  from  her  father,  mother,  guardian,  or  any  other 
person  having  the  lawful  custody,  care,  or  charge  of  such  female  person 
for  the  purpose  and  with  intention  of  inducing  into,  or  placing  such 
female  person  in  a  house  of  ill-fame,  or  a  house  kept  for  the  purpose 
of  prostitution,  or  whoever  shall  harbor  such  female  person  in  aliouse  of 
ill-fame  or  a  house  kept  for  the  purpose  of  prostitution,  knowing  her  to 
have  been  so  taken  or  enticed  away,  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  seven  nor  less  than  one  year.  {April  15,  1882- 
79  V.  132.1 

Sec.  6825.  Whoever  leads,  takes,  carries,  decoys,  or  entices  away 
a  child  under  the  age  of  twelve  years,  with  intent  unlawfully  to  detain 
or  conceal  such  child  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  or  custody  thereof,  and  whoever,  with  the  intent  afore- 
said, knowingly  harbors  or  conceals  any  such  child  so  lead,  taken,  car- 
ried, decoyed,  or  enticed  away,  shall  be  imprisoned  in  the  penitentiary 
not  more  than  twenty  years  nor  less  than  one  year.     [73  v.  207,  S§  i,  2.] 

Sec.  6826.  Whoever  abducts  a  girl  who  is  an  inmate  of  the  Girls 
Industrial  Home,  shall  be  imprisoned  in  the  penitentiary  not  more  than 
five  years  nor  less  than  one  year.     [69  v.  189;  73  v.  249,  §  i.] 

Sec.  6827.  Whoever  persuades,  induces,  or  attempts  to  entice  a 
girl  who  is  an  inmate  of  the  Girls'  Industrial  Home  to  escape  therefrom, 
shall  be  fined  not  more  than  one  hundred  nor  less  than  twenty  dollars. 
[73  v.  249,  §  2.] 

Sec.  6828.  Whoever  writes,  prints,  or  publishes  any  false  or  mali- 
cious libel  of,  or  concerning  another,  or  verbally  uses,  utters,  or  pub- 
lishes any  false  or  malicious  slander  of,  or  concerning  any  female  of 
good  repute)  with  intent  to  cause  it  to  be  believed  that  such  female  is 
unchaste,  shall  be  fined  not  more  than  five  hundred  dollars,  or  im- 
prisoned not  more  than  six  months,  or  both,  but  nothing  written  or ' 
printed  shall  be  deemed  a  libel  unless  there  is  a  publication  thereof. 
\April\\,  1882:  79  v.  84.] 

Sec  6829.  Whoever  knowingly  sends  or  delivers  any  writing,  for 
the  purpose  of  extorting  money,  or  other  valuable  thing,  or  containing 
willful  and  malicious  threats  of  injury,  shall  be  fined  not  more  than  five 
hundred  dollars,  or  imprisoned  not  more  than  thirty  days,  or  both.     [29 

V.   144.  8  23-1 

Skc.  6830.  Whoever,  either  verbally,  or  by  any  letter  or  writing, 
or  written  or  printed  communication,  sent  or  delivered  by  him,  demands 
of  any  person,  with  menaces,  any  chattel,  money,  or  valuable  security, 
or  accuses,  or  knowingly  sends  or  delivers  any  letter  or  writing,  or  any 
written  or  printed  communication,  with  or  without  a  name,  or  with  any 
letter,  mark,  or  designation,  accusing  or  threatening  to  accuse  any  per- 
son of  a  crime  punishable  by  law,  or  of  any  immoral  conduct  which,  if 
true,  would  tend  to  degrade  and  disgrace  such  person,  or  to  expose  or 
publish  any  of  his  infirmities  or  failings,  or  in  any  way  to  subject  him 
to  the  ridicule  or  contempt  of  society,  or  to  do  an  injury  to  the  person 
or  property  of  any  person,  with  intent  to  extort  or  gain  from  such  per- 
son any  chattel,  money,  or  valuable  security,  or  any  pecuniary  advan- 
tage whatsoever,  or  with  intent  to  compel  the  person  threatened  to  do 
any  act  against  his  will,  with  the  intent  aforesaid,  shall  be  imprisoned  in 
the  penitentiary  not  more  than  five  years  nor  less  than  one  year,  and 
may  be  fined  not  more  than  one  thousand  dollars.     [76  v.  167,  §  22.] 
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CHAPTER  4. 

OFFENSES   AGAINST   PROPERTY. 


Section 

«S31.  Arson. 

6832.  Burning  property  with  intent  to  prejudice 
insurer. 

0S33.  Burning  personal  property. 

€834.  Malicious  setting  fire  to  woods,  prairies, 
etc. 

6835.  Burglary ;  burglar's  tools. 

6S36.  Entering  houiie  by  night  or  day  and  at- 
tempting to  commit  felony. 

6837.  Breaking  into  building  in  day-time  to 
steal. 

41838.  Breaking  open  house,  etc.,  and  commit- 
ting, or  attempting  to  commit,  personal 
violence. 

6839.  Committing  like  offense  in  the  day-time. 

6840.  Entering  premises  of  another  to  disturb 

bees,  etc. ,  or  to  carry  away  bees,  honey, 
poultry,  or  grain. 

6841.  Embezzlement  by  public  officers. 

6842.  Embezzlement  by  servants  of  private  per- 

sons or  corporations,  and   by  officers, 
and  agents  and  employes  of  officers. 

6843.  Embezzlement  of  negotiable  instruments 

before  delivery. 
^44.  Embezzlement  by  carriers  and  inn-keep- 
ers. 

6845.  Embezzlement    by    warehousemen,    for- 

warding   and    commission    merchants, 
etc. 

6846.  Embezzlement  by  municipal  and   school 

officers. 

6847.  Selling  public   property   with    intent    to 

defraud. 

6848.  SelKng  or  detaining  military  property  of 

the  state,  and  of  militia  organizations. 
8649.   Removing  mortgaged   personal  property 

out  of  the  county. 
BS49a.  Conversion  of  property  held  in  trust,  on 

pledge,  or  bailed. 

6850.  Altering  ear-marks  or  brands  of  domestic 

animals. 

6851.  Killing  or  injuring  domestic  animals. 
€852.  Administering  poison  todomestic  animals. 
6863.  The  last  two  sections  not  to  apply  to  tres- 
passing animaU. 

6854.  Taking,    using,   etc.,    horse,   mule,   etc., 

without  leave. 
0^5.  Selling  diseased  animals,  allowing  same  to 

run  at  large,  or  to  come  in  contact  with 

other  animals. 
8856.  Larceny. 
[6856,-1).  Cumulative     sentence     fur    repeated 

conviction  for  petit  iarci.nv. 

ARSON    AND   OTHER    BURNINGS. 

Sec.  6831.  Whoever  maliciously  burns,  or  attempts  to  burn,  any  Arson. 
dwelling  house,  kitchen,  smoke  house,  shop,  office,  barn,  stable, 
storehouse,  warehouse,  railroad  coach  or  car,  malt  house,  still  house, 
mill,  pottery  or  any  other  building,  the  property  of  another  person,  or 
any  church,  meeting  house,  court  house,  work  house,  school  house,  jail 
or  the  Ohio  penitentiary,  or  any  shop,  store  house  or  building,  within  the 
inclosed  walls  thereof,  or  any  other  public  building,  or  any  ship  or 
other  water  craft,  or  any  toll  bridge  or  any  part  thereof,  erected  across  *^  Appendu, 
any  river,  wholly  or  partly  within  this  state,  or  any  other  bridge 
erected  across  any  of  the  waters  within  this  state,  or  sets  fire  to  or  at- 
tempts to  set  fire  to  anything  in  or  near  to  any  such  building,  coach  or 
car,  water  craft  or  bridge,  with  intent  to  burn  the  same,  shall,  if  the 
value  of  any  such  building,  coach  or  car,  water  craft  or  bridge,  burned, 
attempted  or  intended  to  be  burned,  is  fifty  dollars  or  more,  be 
imprisoned  in  the  penitentiary  not  more  than  twenty  years,  or  if  the 
value  is  leks  than  that  sum,  be  fined  not  more  than  two  hundred  dol- 
lars, or  imprisoned  not  more  than  thirty  days,  or  both.  \^  January  15, 
1889  :  86  V.  3.] 


I  Sbction 

I  [6^6,-21.  Parole  of  prisoner  so  sentenced. 

j[6856,-3J.  Imprisoned  where,  how. 

6857.  Horse-stealing  and   receiving  or  conceal* 
I  ing  stolen    nor.se,  or  concealing  horse* 

I     _  thief. 

'  6853.  Receiving!  property  stolen,  ctc. 

6*W(j.  Penalty  for  same. 

6S.>9.  Stealing.  destrr>yinij.  or  secreting  will. 
,6860.  Stealing  illuminatin:;  gas. 
16861.  Unlawful  neddlinK  with  railway  property. 

68ft2.  Throwing  Ktones  at  cars,  boats,  etc. 
'  6868.  Malicious  destruction  of  property. 

6864.  MaIiciou.s  destruction  of  trees  and  crops. 

6865.  Altering  or  removing  landmarks. 

6866.  Removing  township  corner  posts. 

6867.  Injuring  United  States  coast  survey  prop- 

erty. 

6868.  Throwing  down  fences  or  opening  gates. 

6869.  Malicious  injury  of  toll-gates. 

6870.  Fast  driving,  etc..  over  bridges. 

6871.  Injpring  safety  of  mines,  etc. 

6872.  Drawing  or  driving  vehicle   on  railroad 

track. 

6873.  Injuring  water-craft. 

6874.  Putting    soap,   alkali,   etc.,    into  boilers^ 
*  wcHs,  etc. 

6875.  Injuring  certain  aids  to  navigation  ;  moor- 

ing boats  to  same. 
G876.   Putting  up  fnlse  lights. 
6^77.   Injuring    and    committing    nuisances    in 

buildings. 

6878.  Destroying  or  defacing  newspapers,  etc, 

belonging  to  libraries. 

6879.  Demolishing  guide-boards,  etc. 

6830.  Trespassing  by  destroying  trees  and 
crops. 

6880a.  Trespassing,  cutting  timber,  etc.:  how 
punished. 

6880^.   Buying  timber  cut  unlawfully. 

6880^.  Manu^cturing  or  permitting  such  tim- 
ber to  be  manufactured. 

6880^.  How  judgment  collected,  and  to  whom 
paid. 

6881.  Trespassing  while  mining. 

6882.  Defacing  or  destroying  advertisements  or 

notifications  set  up  by  authority  of  law, 
or  by  bridge  owners. 

6883.  Posting  bills,  etc.,  on  buildings,  etc.,  with- 

out consent  of  owner. 
f>8^1.  Obfiiructing  or  injuring  certain  sidewalks 
l»885.   Breaking  open  pounds,  etc. 
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§§  6832-6835. 


Hurning  proDcrty 
with  intent  to 
prejudice  insurer. 


8. «  C.  tf7a. 
S.  A  C.  Kiib. 


Burning  personal 
property. 

8m  App«>dlz. 


8.  *  C.  42S. 


Maliciously  set- 
ting (ire  to  woods 
prairies,  etc. 


Sec.  6832.  Whoever  maliciously  burns  or  sets  fire  to  any  dwell- 
ing-house, kitchen,  smoke-house,  shop,  office,  barn,  stable,  store-house, 
warehouse,  still-house,  mill,  pottery,  or  any  other  building,  of  the  value 
of  fifty  dollars,  or  any  goods,  wares,  merchandise,  or  other  chattels,  of 
the  value  of  fifty  dollars,  the  same  being  his  own  property,  and  insured 
against  loss  or  damage  by  fire,  with  intent  to  prejudice  the  insurer, 
shall  be  imprisoned  in  the  penitentiary  not  more  than  twenty  years. 
[S7  V.  49,  l§  I,  2-1 

Sec.  6833.  whoever  maliciously  sets  fire  to,  or  burns,  any  barrack 
or  stack  of  hay,  wheat,  rye,  oats,  barley,  flax,  hemp,  fodder,  or  grain 
of  any  kind,  or  any  corn-crib,  or  place  wherein  corn  is  deposited,  or 
any  fence,  boards,  plan^c,  scantling,  rails,  tan-bark,  or  timber,  the  prop- 
erty of  another,  shall,  if  the  value  of  the  property  is  thirty-five  dollars 
or  more,  be  imprisoned  in  the  penitentiary  not  more  than  three  years 
nor  less  than  one  year,  or,  if  the  value  is  less  than  that  sum,  be  fii/ed 
not  more  than  one  hundred  nor  less  than  five  dollars,  or  imprisoned 
not  more  than  thirty  days,  or  both.     [54  v.  162,  §§  35,  2.] 

Sec.  6834.  Whoever  maliciously  or  negligently  sets  fire  to  uny 
woods,  prairie^,  or  grounds,  not  his  own  property,  or  maliciously  per- 
mits any  fire  to  pass  from  his  own  prairies  or  grounds,  to  the  injury  or 
destruction  of  the  property  of  any  other  person,  shall  be  fined  not 
more  than  one  hundred  dollars,  or  imprisoned  not  more  than  twenty 
days,  or  both.     [72  v.  149,  §  i.] 


Burglary. 


Ite«  Appemdiz. 


BURGLARY   AND   OTHER    BREAKINGS. 

Sec.  6835.  Whoever,  in  the  night  season,  maliciously  and  forci- 
bly breaks  and  enters,  or  attempts  to  break  and  enter,  any  dwelling- 
house,  kitchen,  smoke-house,  shop,  office,  store-house,  warehouse, 
malt-house,  still-house,  mill,  pottery,  factory,  watercraft,  school-house, 
church  or  meeting-house,    barn  or  stable,   railroad  car,  car  factory, 

\  6835.  Proof  of  a  constructive  breaking  at  common  law  is  sufficient.  Ducher  v.  StaU.  18 
34  0.308,317. 

The  pushing  open  a  closed,  unfasKned,  swinging  transom  is  a  breaking.  Timmons  v.  Siutt^ 
O.  S.  4i6. 

The  person  in  the  visible  occupancy  and  control  of  the  premises  may  be  set  out  in  the  inoict- 
ment  as  the  owner,  whether  that  person  be  a  tenant  of  the  freehold,  for  years,  at  will,  or  by  suf- 
ferance :  and  a  feme  covert  living  apart  from  her  husband  may,  for  this  purpose,  be  treated  «  a 
feme  sole.     Per  Spaulding  J.,  jyucker  v.  Slalc,  18  O.  308,  317;  Huling  v.  State,  17  O.  S.  583 

The  township,  h.imlct,  or  village  within  which  the  building  is  located  need  not  be  speci6ed. 
Spencer  v.  State,  13  O.  401. 

What  specific  goods  were  intended  to  be  stolen.nccd  not  be  averred.     lb. 

The  term  "  goods  and  chattels  "  import  value.     lb. 

Averment  of  intent  to  steal  bank  bills,  without  expressly  alleging  that  the  bills  were  of  any 
value,  is  good.     Spears  v.  State,  2  O.  S.  .~)84. 

Burglary  and  larceny  may  be  charged  in  the  same  count.     Breese  v.  State,  12  O.  S.  146. 

Sufficiency  of  averment  as  to  time.     Methard  v.  State,  19  O.  S.  363. 

Averment  of  intent  to  steal  personal  property,  without  an  express  allegation  of  value,  is  suf- 
ficient— the  term  "property  "  importing  value.     Boose  v.  State,  \(iO.?i.  ^15. 

When  a  confederate  is  constructively  present  at  the  burglary,  and  chargeable  as  a  principal 
offender.     Breese  v.  State,  VI  O.S.  \Ab. 

One  of  two  partners  can  not  be  guilty  of  a  burglary  in  a  house  owned  and  occupied  by  both. 
Al/rle  v.  Wright,  17  O.  S.  238. 

The  facts  of  burglary,  larceny,  and  possession  of  the  stolen  goods  soon  thereafter  by  the 
accused,  do  not  alone  raise  a  presumption  of  law  that  he  is  guilty  of  both  burglary  and  larceny. 
Methard  V.  State,  19  O.  S.  3S3. 

A  building  used  for  the  purpose  of  depositing  ashes,  and  converting  the  same  into  potash,  is  a 
factory.     Black/ord  v.  Slate,  )  1  O.  S.  327. 

A  building  that  had  been  dismantled  and  abandoned  as  a  distillery  long  befbre  the  alleged 
breaking,  and  thereafter  used  as  a  "  mill  for  chopping  corn,"  can  not  be  described  as  a  still- 
house.      Thaiis  V.  State,  21  O.  S.  233. 

The  accused  may  be  sentenced  on  a  verdict  of  "guilty  of  the  burglary  as  charged,"  although 
the  verdict  does  not  respond  to  the  cli.nrge  of  larceny  as  made  in  the  same  count.  Breese  v. 
State,  12  O.  S.  146. 

U  Breaking  out  of  a  barn,  which  the  accused  had  entered  without  a  breaking  with  intent  to 
teal,  is  not  burglary.     Wine  v.  State,  2."i  ().  S.  fill. 
A  building^ erected  on  a  farm  for  the  purpose  of  drying  and  storing  tobacco,  and  used  for  that 
purpose,  may  be  described  as  a  harn.     Fatekin  v.  State,  26  O.  S.  420. 

A  room  occupied  as  a  news  depot  for  the  sale  of  papers,  pamphlets,  and  the  like,  and  commu- 
nicating by  a  doorway  with  another  room  used  as  an  outer  hall  or  entrance  to  the  building,  is  a 
store-house,  and  is  correctly  described  in  the  indictment  as  the  property  of  the  party  so  occupy- 
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station  house,  hall,  or  any  other  building,  with  intent  to  commit  a 
felony,  or  with  intent  to  steal  property  of  any  value,  shall  be  impris- 
oned in  the  penitentiary  not  more  than  ten  years  nor  less  than  one 
year;  and  if  any  person  shall  have,  or  keep  in  his  possession,  any  tools,  Havinj;  burglar 
implements,  or  other  things  used  by  burglars  for  house-breaking,  fore-  '"."''  i"  ?""=?"<>" 
ing  doors,  windows,  locks,  or  buildmgs,  or  other  places  where  goods,  inwnt. 
wares,  merchandise  or  money  is  kept,  with  the  intention  of  using  such 
tools  or  implements  burglariously,  shall  be  confined  in  the  penitentiar}' 
not  more  than  five  years  nor  less  than  one  year.     \AprU  27,  1885 : 
82  V.  161.I 

Sec.    6836.      Whoever  maliciously,   either  in  the  day-time  or  night  Emcrins  house 
season,  enters  any  dwelling-house,  kitchen,  shop,   store-house,   malt-  by  night  or  day 
house,  still-house,  mill,  office,  treasury,  bank,  railroad  car,   pottery,  wmmilT/don"."' 
watercraft,  school-house,  church  or  meeting-house,  smoke-house,  barn 
or  stable,  and  attempt  to  commit  a  felony,  shall  be  imprisoned  in  the  ^  ^ppfxiix. 
penitentiary  not  more  than  two  years  nor  less  than  one  year.     \Febru- 
ary  17,  i88i:  78  v.  28.] 

Sec.  6837.    Whoever  maliciously,  in  the  day-time,  breaks  and  enters  nr»akinK  \«u-, 
any  dwelling-house,  kitchen,  shop,  store,  warehouse,  malt-house,  still-  buiuiin;;  in  ihiy- 
house,  mill,  factory,  pottery,  watercraft,  school-house,  church  or  meet-  ^"^  gg  ^"'',' ^ 
ing-house,  smoke-house,  barn,  stable,  or  railroad  car,  car  factory,  dejwt, 
or  station-house,  with  intent  to  steal,  shall  be  fined  not  more  than  three 
hundred  dollars,  and  imprisoned  not  more  than  sixty  days.     [52  v.  28,  "•*^-  *''^'- 

Sec.  6838.     Whoever,  in  the  night  season,  unlawfully  breaks  open  BreakinK  open 
and  enters  any  mansion-house,  shop,  store,  ship,  boat,  or  other  water-  commi.'iS.'ig ''"/at- 
craft,  in  which  any  person  resides  or  dwells,  and  commits,  or  attempts  tempiiiiKio'com- 
to  commit,  any  personal  violence  or  abuse,  or  is  so  armed  with  any  kncc°''  "" 
dangerous  weapon  as  to  indicate  a  violent  intention,  shall  be  fined  in 
any  sum  not  more  than  three  hundred  dollars,  and  imprisoned  not  more 
than  thirty  days.     [29  v.  144,  §  i.]  8. «c.  •■.>«. 

Sec.  6839.     Whoever,  in  the  day-time,  unlawfully  breaks  open  and  Committing  iike 
enters  any  mansion-house,  shop,  store,  ship,  boat,  or  other  watercraft,  dfj-"iroe'" ''"' 
in  which  any  person  resides  or  dwells,  and  commits,  or  attempts  to  com- 
mit, any  personal  abuse,  force,  or  violence,  shall  be  fined  in  any  sum 
not  more  than  one  hundred  dollars,  and  imprisoned  not  more  than 
twenty  days.     [29  v.  144,  §  2.]  B.*c.  427. 

Sec.  6840.     Whoever  unlawfully  enters  the  premises  of  another  for  Emerins  premises 
the  purpose  of  disturbing  or  carrying  away  any  box,  gum,  or  vessel  con-  turTbii"  !'r  "^'^ 
taining  bees  or  honey,  or  injuring  or  carrying  away  any  poultry,  or  for  cirry  awaV 
carrying  away  any  grain,  shall  be  fined  not  more  than  five  hundred  dol-  Eonly* Lk'  " "' "' 
lars,  or  imprisoned  not  more  than  sixty  days,  or  both.     [60  y-  5.  §  i]  8.*s.  2;». 

embezzlements. 

Sec.  6841,     Whoever,  being  charged  with  the  collection,  receipt,  Embcrzicment  by 
safe-keeping,  transfer  or  disbursement  of  the  public  money,  or  bequest,  cj^'s,,""''^^''"' 
or  any  pwrt  thereof,  belonging  to  the  state,  or  to  any  county,  township,    "  "'' 
municipal  corporation,   board  of  education,   cemetery  association  or 


ini  it,  and  having  its  exclusive  use  and  control,  at  the  time  of  the  breaking  and  entry,  although  , 

another  person  used  and  occupied  it  in  comiuun  with  the  news  man  during  other  specified  hours  71 
of  each  day.     Bauer  v.  Slate,  25  O.  S.  7U. 

A  doK  is  not  the  subject  of  larceny;  therefore,  an  averment  of  the  intent  to  steal  a  dog  will 

not  support  a  charge  for  burglary.     State  v.  Lymus,  26  O.  S.  400;  but  see  Mullah  v.   reople,  ' 
S6  N.  Y.  36.>, 

In  charging  burglary  by  breaking  into  a  railroad  car,  or  the  oRlce  of  a  railroad  company,  the  > 

incorporation  of  the  company  need  not  be  averred.     Burke  s.  State,  %\  O.  S.  79;  Hamilton  v.  ,■' 

5/«/<,  »»  O.  S.  1*2.  « 

The  mere  description  of  a  church,  without  the  averment  of  ownership,  not  sufficient.     Wilson  m 

T.  State.  34  O.  S.  199.  .' 

{  6S41.     By  the  act  of  April  12,  1838,  the  party  advising,  aiding,  or  participating  in  the  embez-  gee  Appendix.  . 

ilement  of  public  money,  by  an  officer  or  person  entrusted  with   it,  is  himself  guilty  of  embes-                                                        •  'l 
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§  6842. 


company  in  this  state,  converts  to  his  own  use,  or  to  the  use  of  any 
other  person,  body  corporate,  association  or  party  whatever,  in  any 
way  whatever,  or  uses  by  way  of  investment  in  any  kind  of  se- 
curity, stock,  loan,  property,  land  or  merchandise,  or  in  any  other 
manner  or  form  whatever,  or  loans  with  or  without  interest  to 
any  company,  corporation,  association  or  individual,  or  deposits  with 
any  company,  corporation  or  individual,  any  portion  of  the  public 
money,  or  any  other  funds,  property,  bonds,  securities,  assets  or  effects 
of  any  kind,  received,  controlled  or  held  by  him  for  safe-keeping  or 
in  trust  for  a  specific  purpose,  transfer  or  disbursement,  or  in  any  other 
way  or  manner,  or  for  any  other  purpose,  shall  be  deemed  "guilty  of 
embezzlement  of  so  much  of  the  money  or  other  property  thus  con- 
verted, used,  invested,  loaned,  deposited  or  paid  out,  and  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  twenty-one  years  nor  less 
than  one  year,  and  fined  in  double  the  amount  of  money  or  other 
property  embezzled,  which  fine  shall  operate  as  a  judgmeilt  at  law  on 
all  of  the  estate  of  the  party  sentenced,  and  be  enforced  to  collection 
by  execution  or  other  process,  for  the  use  only  of  the  owner  of  the 
property  or  effects  so  embezzled,  and  such  fine  shall  only  be  released 
or  entered  as  satisfied  by  the  party  in  interest  as  aforesaid.  \March  6, 
l[883:8o  v.  43.] 

Sec.  6842.-  An  officer,  attorney-at-law,  agent,  clerk,  guardian, 
executor,  administrator,  trustee,  assignee  in  insolvency,  servant,  or 
employe  of  any  person,  except  apprentices  and  persons  under  the  age 
of  eighteen  years,  who  embezzles  or  converts  to  his  own  use,  or  fraud- 
ulently takes  or  makes  away  with,  or  secretes  with  intent  to  embezzle 
or  convert  to  his  own  use,  anything  of  value  which  shall  come  into  his 
possession  by  virtue  of  his  employment  or  appointment  as  such  officer, . 
attorney-at-law,  agent,  clerk,  guardian,  executor,  admbistrator,  trustee, 
assignee  in  insolvency,  servant  or  employe ;  and  an  officer  elected  or 
appointed  to  an  office  of  public  trust  or  profit  in  this  state,  and  an 
agent,  clerk,  servant  or  employe  of  such  officer  or  of  a  board  of  such 
officers,  who  embezzles  or  converts  to  his  own  use  or  conceals  with 
such  intent  anything  of  value  that  shall  come  into  his  'possession  by 
virtue  of  [his]  office  or  employment,  is  guilty  of  embezzlement,  and 
shall  be  punished  as  for  the  larceny  of  the  thing  embezzled.  [February 
25,  1886:  83  V.  23.] 


Embezzlement  by 
servants  of  pri* 
vate  persons  and 
corporations. 
See  Sup. 


Penalty. 


dee  Appendix* 


zfement,  aRhough  not  bi'mtefran  officer,  or  person  intrusted  with  public  money.  Brown  v.  State, 
18  O.  S.  496.  Under  this  act  it  is  sufficient  to  allege  that  the  money  embezzled  was  public  money 
belonging  to  the  several  municipalities  named  tn  the  act,  or  to  one  or  more  or  thtxa,  without 
stating  the  respective  amounts  belonging  to  each.     lb. 

Nor  IS  it  necessary  for  the  jury  to  find  these  specific  amounts,  provided  they  find  the  whole 
amount  embezzled.     lb. 

A  description  of  one  of  said  municipalities  as  "an  organized  borough  and  village"  is  a  go9d 
description  of  an  organized  village.     lb. 

The  crime  of  aiding,  etc.,  is  made  by  the  act  a  distinct  offense,  and  the  party  charged  may  be 
put  upon  trial  before  the  embezzling  officer.     lb. 

,  Taking  public  money  from  an  officer  with  his  consent  and  assistance  is  embezzlement  and  not 
larceny,     lb.     ^       ^ 

A  county  auditor  is  not  an  officer  charged  with  the  possession  and  custody  of  public  money, 
within  the  meaning  of  sec.  15  of  the  act  of  1858.     State  v.  Newtofi.2^  O.  S.  269. 

The  act  applies  to  a  township  treasurer.     Stute  v.  Aforton,  21  O.  S.  669. 

Proof  of  a  continuous  series  of  conversions  of  money  by  an  officer  to  the  use  of  another, 
in  pursuance  of  a  conspiracy  between  them,  will  support  a  verdict  finding  an  aggregate  sum 
as  one  embezzlement.     Brawn  v.  State,  18  O.  S.  496.    See  section  7227. 

^  6842.  The  fact  that  the  money  embezzled  was  received  in  several  sums,  at  different  times, 
from  different  persons,  is  no  ground  for  requiring  the  prosecutor  to  elect.  Cravatt\.  State,  25 
O.  S.  162 ;   Campbell  v.  State,  35  O.  S.  70. 

Immaterial  as  to  the  county  in  which  the  criminal  intent  was  formed,  disconnected  from  acts 
designed  to  carry  it  into  execution.     Gravatt  v.  State,  supra. 

A  clerk  who  has  the  power,  by  virtue  of  his  employment,  through  the  issuin|^  of  grain  orders,  • 
to  transfer  the  title  to  grain  stored  in  a  warehouse,  and  who  do^s  so  clandestinely,  appropriat- 
ing the  proceeds  thereof  to  his  own  use,  is  guilty  of  .embezzlement.     Calkins  v.  State,  18  O.  S. 
366.  / 

Where  the  employer  is  averred  to  be  an  incorporated  company,  proof  of  a  corporation  df 
facto  is  sufficient.     lb.  ;   Burke  v.  State,  34  O.  S.  79. 

A  person  employed  at  a  monthly  salary,  under  ihc  immediate  direction  and  control  of  his 
employer,  is  a  servant.     Gravatt  v.  State,  '^  O.  S.  162. 

when  the  indorsee  of  certain  promissory  notes  employ  an  agent  to  collect  the  same,  it  is  no 
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Sec.  6843.     Every  embezzlement  of  any  evidence  of  debt,  nego-  Emiezzicmrnt  of 
tiable  by  delivery  only,  and  actually  executed,  but  not   delivered  or  ""^'J^''^'''?  •"»''"• 
issued,  as  a  valid  instrument,  shall  be  deemed  an  offense  within  the  Hve'ry 
meaning  of  the  last  section.     [37  v.  74,  §  2.]  8.  a  c.  426. 

Sec.  6844.     A  person  intrusted  with  any  thing  of  value  to  be  car-  Emi.crziement  by 
ried  for  hire,  or,  being  an  inn-keeper,  and  intrusted  by  his  guest  with  earners  and  inn- 
any  thing  of  value  for  safe-keeping,  who  embezzles   or  fraudulently    '^°'"^"' 
converts  the  same  to  his  own  use,  is  guilty  of  embezzlement,  and  shall  8.  *  ('.  a*. 
be  punished  accordingly.     [37  v.  74,  ^  4 ;  57  v.  15,  §  2  ;  72  v.  20,  S  8.]  **•  *  ^-  "*^- 

Skc.  6845.     A  carrier,  warehouseman,  factor,  storage,  forwardmg,  Emi.c^zicmcnt  by 
or  ( omini'.sion  merchant,  or  manufacturer,  or  his  clerk,  agent,  or  em-  ""--K^r.  «'»'•<> 

,  ,  •  ,     •  1    r  »  11  •  \-  e  noil  rm.u',  com- 

ploye,  who,  with  mtent  to  delraud,  sells,  or  \n  any  way  disposes  of,  or  mi:,^:  i,  mcrchnnt, 
applies  or  converts  to  his  own  use,  any  bill  of  lading,  custom  house  *'' 
permit,  or  warehouse  keeper's  receipt,  intrusted   to  or  possessed  by 
him.  or  any  property  intrusted  or  consigned  to  him,  or  the  proceeds 
of  iirofits  of  any  sale  of  such  property,  or  fails  to  pay  over  such  pro- 
ceeds, deducting  charges  and  usual  or  agreed  commission,  or  the  prod- 
uct of  any  property  delivered    to  him   to  be  manufactured,  after  de- 
ducting any  compensation  to  which  he  may  be  entitled  as  commission 
for  the  manufacture ;  and  a  consignor  of  any  property,  or  his  agent,  not 
■being  absolute  owner  thereof,  and  not  having  authority  to  st9p,  counter- 
mand, or  chance  the  consii'nment  thereof,  or  to  sell  or  incumber  the  -„,     ,         , 
same  durmg  transit,  who,  with  intent  to  defraud,  after  delivery  thereof  consignors. 
for  transportation  on  any   water-craft   or  vehicle,   in  any  way  stops, 
countermands,  or  chan;;es  the   consignment  thereof,  or  sells,  disposes 
of,  or  incumbers  such  property,   or  in  any  way  converts  the  same  to 
his  own  use,  shall  be  im[)risoned  in  the  i)enitentiary  not  more  than  four 
yonrs  nor  less  than  one  ye.ir.      \  Jauimry  25.  1881  :  78  v.   15.] 

S:'.c.  6846.     A  member  of  the  council   or  board  of  aldermen  of  Embezzlement  by 
any   municipal  corporation,  or  an  officer,  agent,  clerk,  or  servant   of  ^hooi'offi«rt. 
such  corporation,  or  of  any  board  or  department  thereof,  or  any  officer, 
agent,  clerk,  or  servant  of  any  board    of  education,  who   knowingly 
diverts,  appropriates,  or   apjjlies   any  funds,  or  a   ])art   of  any   fund, 
raised  under  any  law,  by  taxation  or  otherwise,  to  any  other  use  or 
purpose  than   that  for   which  it  was  raised  or  apjiropriated,  or  who 
knowingly  diverts,  appropriates,  or  applies  any  money  borrowed,  or 
any  bond  of  the  corporation,  or  any  part  of  the  proceeds  of  such  bond, 
to  any  other  use  or  purpose  than  that  for  which  such  loan  was  made, 
or  bond  issued,  shall  be  deemed  guilty  of  embezzling  the  amount  so     \ 
diverted,  ap])ropriated,  or  applied,  and  punished  accordingly.     [66  v. 
263.  J§  671;  73  v.  ii6,  §  675.] 

Sec.  6847.     Whoever,  being  intrusted  with  the  care,  custody,  or  SeiiinB  public 
control  of  any  property  of  the  state,  or  of  any  county,  township,  or  X^Zti^^^^^' 
municipal  corporation,  sells  or  disposes  of  the  same  for  his  own  use, 
with,  intent  to  defraud,  is  guilty  of  embezzlement,  and  shall  be  pun- 
ished accordingly.     [69  v.  193,  5^  2.] 

Sec.  6848.     Whoever  sells,  disposes  of.  hides,  secretes,  detains,  or  SciiinRor  detain- 
refuses  to  give  up,  any  of  the  arms,  iiccoutrements,  ordnance  stores,  "riy'of  "he  stMc!^ 
camp  or  garrison  equipage,  or  munitions  of  war,  belonging  to  the  state 
of  Ohio,  or  any  money  or  other  property  belonging  to  any  com[)any.  And  of  miiiiiaor- 
battalion,  squadron,  troop,  regiment,  or  battery,  organized  according  to  ganization. 

defense,  in  a  pro5ec\ition  of  the  agent  for  embczztemeiil,  to  show  that  the  employer  w.ts  bound 
to  account  to  another  for  the  money.     Campbell  v.  Staff,  'io  O.  S.  70. 

Who  ts  an  agent  within  the  meaninz  of  the  statute,     lb. 

Trie  agent  may  be  guilty,  although  he  was  to  receive  for  his  services  a  percentage  of  the  money 
collected,      lb. 

When  the  aj^ent  it  indicted  in  the  county  in  which  he  had  possession  of  the  money,  and  in 
which  it  was  his  duty  to  account,  it  is  no  defense  to  show  that  he  had  cxyendcd  the  money  for 
his  own  use  in  another  county.  16.  When  the  statute  has  been  repealed  under  which  the  offense 
was  committed,  the  indictment  mutt  show  the  offense  to  have  been  committed  before  the  repeal, 
notwithsutnding  the  right  to  prosecute  therefor  is  saved.  lb.  But  see  section  79. 
^\,..  11-2. 


Digitized  by 


Goog 


1686 


7».  /,  Ch.  4. 


OFFENSES  AGAINST  PROPERTY. 


S§  8849-6854. 


0^ 


law,  shall  be  fined  in  any  sum  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  three  months,  or  both.     [73  v.  180,  §  39.] 

Sec.  6849.  A  mortgagor  of  personal  property,  in  possession  of 
the  same,  who,  without  the  consent  of  the  owner  of  the  claim  secured 
by  mortgage,  removes  any  of  the  property  mortgaged  out  of  the  county 
where  it  was  situated  at  the  time  it  was  mortgaged,  or  secretes  or  sells 
the  same,  or  converts  the  same  to  his  own  use,  with  intent  to  defraud, 
shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  not 
more  than  three  months,  or  both.     [69  v.  103,  §  i.J 

Sec.  6849a.  Whoever,  with  intent  to  defraud,  sells,  secretes,  de- 
stroys, converts  to  his  own  use,  or  otherwise  disposes  of  any  chattels, 
goods,  merchandise,, or  personal  property  of  any  description  whatso- 
ever, the  possession  of  which  has  been  given  to  him  in  trust,  pledge, 
bailment  or  on  deposit,  or  under  an  agreement  to  purchase  the  saitae 
on  installment  payments  or  otherwise ;  and  also  any  person  so  holding 
such  property,  who,  with  intent  to  defraud,  removes  the  same  beyond 
the  county  wherein  it  was  stipulated  such  property  should  be  kept, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall 
be  fined  not  more  than  $500,  or  imprisoned  not  more  than  three  months, 
or  both.     [.May  4,  1885:  82  v.  247.]  , 


Removing  mort- 
gaged personal 
property  out  of 
the  county. 

sn\aif> 


Con'.(;r.-<;on  of 
pro^icriy  held  in 
trusty  on  pledge, 
or  bailed. 


,^^' 


> 


Altering  ear- 
marks or  brands 
of  domestic  ani- 
mals. 
See  Sup. 
&AC.4W>. 

Killing  or  injuring 
domestic  animals. 
See  Sup. 

<$.  A  C.  74. 


Administering 
poison  to  domestic 
animals. 

See  Sup. 
8.  A  C.  76. 

The  Ia«  two  sec- 
tioiLs  not  to  apply 
to  trespassing  ani- 
mals. 

8.  A  C.  74. 
8.  AC.  75. 

Taking,  using, 
etc.,  horse,  mult, 
etc.,  without 
leave. 


DOMESTIC   ANIMALS. 

Sec.  6850.  Whoever  maliciously  alters  or  defaces  any  artificial 
ear-mark  or  brand,  "ipon  any  horse,  mare,  foal,  filly,  jack,  mule,  ass, 
sheep,  goat,  cow,  ox,  steer,  bull,  heifer,  or  swine,  the  property  of  an- 
other, shall  be  fined  not  more  than  fifty  dollars,  or  imprisoned  not  more 
than  twenty  days,  or  both.     [29  v.  144.  §  20.] 

Sec.  6861.  Whoever  maliciously  kills  or  injures  any  animal  men- 
tioned in  the  last  section,  the  property  of  another,  shaJl,  if  the  value 
of  the  animal  killed,  or  the  injury'  done,  is  thirty-five  dollars  or  more, 
be  imprisoned  in  the  penitentiary  not  more  than  five  years  nor  less  than 
one  year,  or,  if  the  value  is  less  than  that  amount,  be  fined  not  more 
than  two  hundred  nor  less  than  twenty  dollars,  or  imprisoned  not 
more  than    three   months,  or  both.     [54  v.   126,  §§  i,  2;   53  v.  192, 

§§  I.  2-1 

Sec.  6862.  Whoever  maliciously  administers  poison,  of  any  sort 
whatever,  to  any  animal  mentioned  in  section  sixty-eight  hundred  and  fifty, 
the  property  of  another,  with  intent  to  injure  or  destroy  such  animal, 
shall  be  fined  not  more  than  two  hundred  nor  less  than  fifty  dollars,  or 
imprisoned  not  more  than  thirty  days,  or  both.     [53  v.  192,  §  3.] 

Sec.  6863.  The  last  two  sections  do  not  e.xtend  to  a  person  who 
kills  or  injures,  or  attempts  to  kill  or  injure,  any  animal  mentioned  there- 
in while  endeavoring  to  prevent  it  from  trespassing  upon  his  inclosure, 
or  while  it  is  trespassing  therein,  or  thereafter  driving  it  away  from  his 
premises.     [54  v.  126,  §  3;  53  v.  192,  ^5  4.] 

Sec  6854.  Whoever  wrongfully  takes  or  unhitches  any  horse, 
mare,  gelding,  foal  or  filly,  ass  or  mule,  from  the  stable  or  lot  of  an 
other,  or  from  any  other  place  where  any  such  animal  has  been  law- 
fully hitched  or  placed,  without  the  consent  of  the  owner  of  the  animal 

I  6850.  An  indictment  for  defacing  an  ear-mark  must  set  out  the  mark,  and  describe  the  alter- 
ation, or  how  defaced.     Sewall  v.  State,  W.  483.  / 

g  6851.  Cutting  off  the  mane  of  a  horse  and  the  hair  of  his  tail  is  an  injury  within  the  mean- 
ing of  the  act.     Oviatt  v.  Slatt,  19  O.  S.  57S. 

Where  the  act  was  cruel  and  seriously  injurious  to  the  animal,  and  was  done  for  the^purpose 
of  gain,  it  is  not  necessary  to  show  that  it  was  committed  from  motives  of  personal  malice  or  ill. 
win  toward  the  owner.     BrowH  v.  Stalt,  26  O.  S.  176. 
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so  taken  or  unhitched,  with  intent  to  injure,  set  at  large,  or  use  such 
animal,  shall  be  fined  not  more  than  two  hundred  dollars,  or  impris-  *-*8-W». 
oned  not  more  than  ninety  days,  or  both.     [65  v.  200,  §  i.J 

Sec.  6865.     Whoever,  being  the  owner,  or  having  the  charge  of  seiiine  di«»sed 
any  animal  mentioned  in  section  sixty-eight  hundred  and  fifty,  knowing  "limafs,  allowing 
the  same  to  have  any  infectious  or  contagious  disease,  or  to  have  been  ^c  0°  come  in 
recently  exposed  thereto,  sells,  barters,  or  disposes  of  such  animal  ^^'i""'"'*'"^ 
without  first  disclosing  to  the  person  to  whom  the  same  is  sold,  bartered,  sit  \  HMttttf. 
or  disposed  of  that  such  animal  is  so  diseased,  or  has  been  so  exposed, 
as  aforesaid,  or  knowingly  permits  such  animal  to  run  at  large,  or,  know- 
ing such  animal  to  be  diseased  as  aforesaid,  knowingly  permits  the  same  "^  j 

to  come  into  contact  with  any  such  animal  of  another  person  without  a  *  «  Ji 

his  knowledge  or  permission,  shall  be  fined  not  more  than  five  hundred 

nor  less  than  twenty  dollars,  or  imprisoned  not  more  [than]  thirty  8.*8.u. 

days,  or  both.     [54  V.  14;  64  V.  207.]  [ 

LARCENY,  AND    RECEIVING   STOLEN    PROPERTY.  { 

Sec  6856.     Whoever  steals  anything  of  value  is  guilty  of  larceny,  Larceny, 
and  shall,  if  the  value  of  the  thing  stolen  is  thirty-five  dollars  or  more,    .    „ ,.™,  .„.„ 
be  imprisoned  in  the  penitentiary  not  more  than  seven  years  nor  less 
than  one  year,  or,  if  the  value  is  less  than  that  sum,  be  fined  not  more 
than  two  hundred  dollars,  or  imprisoned  not  more  than  thirty  days,  or  "•  *  *•  '••*• 

both.     [60  V.  20,  §  18;  66  V.  341,  §  i;  68  V.  87,  §  i;  69  V.  67,  §  i;"-*"-*"*-  -  j 

47  V.  21,  §§  I,  2,3.]  ,.-,  •   y, 

'h 

{  68M.     On  an  indictment  laying  the  Talue  of  the  property  at  four  hundred  and  eighty  dollars,  «  ji                                                    ^' 

a  general  verdict  of  guilty  implies  a  finding  that  the  value  of  the  property  stolen  at  least  equals  BM  AppCBuut*  ;^^ 

thtrty-Ave  dollars,  and  an  express  finding  of  such  value  is  not  necessary.     The  opinion  in  Bar*  M< 

<ra  V.  S/ate,  18  O.  221  qualified.    Sckvouover  v.  Slalt,  17  O.  S.  294.  f- 

It  is  sufficient  to  describe  United  Sutes  treasury  notes  as  "promissory  notes  of  the  United  M 

States,  given  for  the  payment  of  money/'  adding  their  denomination  and  value.    Hummtl  v.  '  v. 

State,  il  OS.  628.  -^   '/ 

What  is  a  sufficient  description  of  the  notes  of  DationaH)anks.     /&. 


here  of  larceny.     HamiltoH  v.  State,  1 
But  the  bringing  into  this  state  by  th 
in  this  state.    Stanley  v.  State,  24  O.  S.  166. 


A  person  bringing  into  this  state  property  which  be  had  stolen  in  another  may  be  convicted  '  /i 

"^      •■•  "■   •     -f  0. 435.  '.41 


But  the  bringing  into  this  state  by  tlie  tliief  of  goods  stolen  in  a  foreign  country  is  not  larceny  "'  5 

this  state.    Stauleyi.  State,1\Q.%.  \^.  .—  !'l 

When  a  person  receiving  a  letter  containing  money  to  convey  to  another,  opens  it  and  uses  thej  >-| 


money^  it  is  larceny.     Cheadle  v.  Bvell,  6  O.  67, 

An  indictment  for  stealing  bank  bills  is  not  sustained  by  proof  that  the  prisoner  stole  the  orders 
of  a  railroad  company.     Cruntmorid  v.  State,  10  O.  511.  ^  ,. 

The  circulating  notes  of  banks  of  other   states  the  subject  of  larceny,  although  their  circu-  *    '^, 

lation  is  prohibited.     Stnrkeyv.  State,  li  O.  S.  266.  ,    4 

Coin  is  embraced  in  the  terms  "goods  and  chattels."     Hall  v.  State,  3  Id.  578.  .  'i% 

Value  is  not  imported  by  the  word  "  goods  "  in  larceny  as  it  is  in  burglary.     In  larceny  value  ^    'A 

must  be  laid  and  proved.     Spencer  v.  State,  13  O.  401.  ■         v'ii 

Counts  for  grand  larceny  and  horse-stealing  may  be  joined  ;  but  a  general  verdict  finding  the  M- 

▼alue  in  gross  on  both  counts  is  bad.     Harton  v.  State,  18  O.  221.  — •  ^ 

Larceny  by  a  partner  of  firm  goods  is  not  possible.     A^/ele  v.  H'right,  17  O.  S.  238.]  ,  "-4 

See  note  under  I  ^Wi,  Methard  v.  Slate,  10  O.  S,  363,  as  to  presumption  of  guilt~Strorded  by  ''% 

possession  of  stolen  goods.  •  i  ' ^ 

Where  several  articles  of  property  are  stolen  at   the  same  time,  the  transaction  being  the  .'''i 

eaffie,  the  whole,  although  they  belong  to  different  owners,  may  be  embraced  in  one  count  of  '  a 

the  indictment,  and  charged  as  one  offenM:.     State  v.  Hennessey,  23  O.  S.  SS9. 

A  dog  is  not  the  'nibject  of  larceny.  State  v.  Lymus,Ja  O.  b.  4U0:  but  see  Mullaly  v.  Peafle,  I 

«6  N.  V.  365.  .  *^ 

Vhen  the  offense  i-v  once  completed  by  a  sufficient  taking  and  removal,  it  will  not  be  purged  I  ; 

by  a  return  of  the  property,  though  the'  thief  retain  possession  but  for  a  moment.       EcMels  v.  I 
State,  20  O.  S.  008.      «  — ^ 

Employment  as  brakeninn  on  a  freight  train  does  not  Imply  such  control  or  possession  of  the 
goods  being  transported  that  he  may  not  be  convicted  of  the  larceny  thereof.    Manson  v.  State,  . 

M  <).  S.  580. 

Wh.it  constitutes  larceny  of  lust  goods.  Baker  <i.  State, '29  O.  S.  IM  ;  Brvtks  v.  State,  So  O. 
S.  46,    The  finder  is  not  bound  to  make  search  for  the  owner,     /it. 

The  wbrd  "  steal  "  implies  a  carrying  away.     State  v.  Mann,  2.'i  O.  S.  668. 

Larceny  distinguished  from  obtaining  money  under  false  pretenses;  and  what  constitutes  lar- 
ceny in  a  case  when  the  owner  voluntarily  parts  with  the  possession  stated.  Kellogg  v.  State, 
26  O.  S.  15. 

The  wrongful  taking  and  carrying  away  of  the  property  of  another,  with  intent  to  conceal  it 
until  the  owner  offers  a  reward  for  its  return,  for  the  purpose  of  obtaining  the  reward,  is  larceny. 
Berry  v.  State,  31  O.  S  219. 
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paroled,  when. 


How  cities  or 
counties  having 
no  work-house 
khail  provide. 


When  punishment  [6856,-1.]  Sec.  1.  Be  it  etiocted  by  the  General  Assembly  of  the 
IS  cLIHT^'/il*  ^^  "f  Ohio,  That  the  punishment  of  persons  convicted  of  petit  lar- 
larceny.  ceny  shall  be  cumulative  after  [such  persons  shall  have  been]  three 

times  convicted  and  sentenced,  on  conviction,  for  petit  larceny,  and 
such  persons,  on  conviction  of  a  third  or  later  petit  larceny,  may  be 
imprisoned  for  not  less  than  one  year,  and  not  more  than  three  years, 
at  the  discretion  of  the  court.  [April  12,  1889 :  86  v.  261.] 
fn^ma^b"'"**'  [6856,-2.]  Sec.  2.  Persons  so  convicted  and  sentenced  for  a 
""'  •  • ''  ■  fourth  or  later  offense  may,  at  the  discretion  of  the  directors  or  mana- 

gers of  the  work-house  in  which  they  shall  be  imprisoned,  be  suffered  to 
go  and  remain  outside  of  the  walls  of  such  place  of  imprisonment,  on 
parole,  under  such  rules  and  regulations,  and  on  such  conditions,  as 
such  directors  or  managers  shall  prescribe;  but  such  prisoners  shall, 
while  so  paroled,  be  legally  in  the  custody  and  under  the  control  of 
such  directors  or  managers,  who  may,  at  their  sole  discretion,  and  for 
any  reason  satisfactory  to  them,  and  on  their  order,  duly  certified  by 
their  secretary  or  chief  clerk,  arrest  paroled  prisoners  wherever  found, 
and  bring  him  or  her  back  to  said  place  of  imprisonment  to  serve  out 
the  full  term  for  which  such  prisoner  shall  have  been  sentenced. 
{April  12,  1889:  86  V.  261.] 

[6856,-3.]  Sec.  3.  rersons  convicted  or  sentenced  under  this 
act  shall  be  imprisoned  in  a  work-house,  where,  as  far  as  may  be,  they 
shall  be  employed  in  useful  labor,  and  earn  their  living,  and  it  shall  be 
the  duty  of  the  city  or  county  authorities,  in  counties  not  having  work- 
houses, to  contract  with  the  authorities  of  any  city  or  county  work- 
house in  the  state  for  the  care  of  such  prisoners,  on  such  reasonable 
terms  as  may  be  agreed  upon,  and  prisoners  so  convicted  and  sen- 
tenced shall  be  sent  to  and  imprisoned  in  the  work-house  or  work- 
houses  so  provided.     [April  12,  1889:  86  v.  261.] 

Sec.  6857.  \Vhoever  steals  any  horse,  mare,  gelding,  foal  or  filly, 
ass  or  mule,  of  any  value,  or  receives,  buys,  or  conceals,  any  horse, 
mare,  gelding,  foal  or  filly,  ass  or  mule,  that  shall  have  been  stolen, 
knowing  the  same  to  have  been  stolen,  with  intent  to  defraud,  or  know- 
ingly conceals  any  horse-thief,  shall  be  imprisoned  in  the  penitentiary 
not  more  than  fifteen  years  nor  less  than  one  year.     [33  v.  33,  §  27.] 

Skc.  6858.  Whoever  buys,  receives,  or  conceals,  anything  of  value 
which  has  been  stolen,  taken  by  robbers,  embezzled,  or  obtained  by  false 
pretense,  knowing  the  same  to  have  been  stolen,  taken  by  robbers, 
embezzled,  or  obtained  by  false  pretense,  shall  be  deemed  guilty  of  lar- 
ceny, and  punished  accordingly.  [33  v.  33,  §  20;  33  v.  33,  §  26;  34 
V.  10,  §  I ;  37  v.  74,  §  3;  56  V.  26,  §§1,2;  69  v.  68,  §  3.] 

Sec.  6858rt.  A  house  or  building  used  or  occupied  as  an  habitual 
resort  for  thieves,  burglars,  or  robbers,  is  a  public  nuisance ;  and  who- 
ever keeps  a  house  which  is  an  habitual  resort  of  such  thieves,  burg- 
lars, or  robbers,  or  lets  a  house  to  be  so  kept,  or  knowingly  permits  a 
house  which  he  has  let,  to  be  so  kept,  shall  be  fined  not  more  than  one 
hundred  dollars,  or  imprisoned  not  more  than  six  months,  or  both;  and 
the  court  may  order  that  the  nuisance  be  abated.  [January  26,  1888: 
8s  v.  6.] 

Sec.  6859.  Whoever,  during  the  life  of  a  testator,  or  after  his 
death,  steals  a  will,  codicil,  or  other  testamentary  instrument,  or,  for  a 
fraudulent  purpose,  destroys  or  secretes  the  same,  whether  it  relates  to 
real  or  personal  estate,  or  to  both,  shall  be  imprisoned  in  the  penitenti- 
ary not  more  than  ten  years  nor  less  than  one  year.      [47  v.  21,  ^  1.] 


Hor>e-!itealing, 
and  receiving  or 
concealing  stolen 
horse,  or  conceal- 
ing horse-thief. 

See  Appeadlz. 

8.  A  C.  418. 

Receiving  prop- 
erly stolen,  etc. 

Ske  I  Txn. 
See  Appendix. 

8.  A  C.  46s.  412, 
4li6,  4S0,  451. 

Habitual  resort 
for  thieves. 


Penalty. 


Stealing,  deslroy- 

inK.  or  secreting 

will. 

See  l  7224. 

S.  ft  V.  1838. 


[6856.-1]  to  [6856,-S].  On  April  12, 1889  (86  v.  261),  an  act  was  passed  enutled,  "An  act  to  ngtt- 
late  puniskmeni  of  fenem  found  guilty  of  nftaltd  misdemtanon." 

?8  1,  2,  .S  of  said  act  are  given  above,*nd  g  4  is  as  follows ;  "  Tkit  act  jhail  lakt  tfftci  and  ht  in 
force  f  rem  and  after  its  passage." 
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Sf.c.  6860.    Whoever,  with  intent  to  defraud,  makes  any  pipe,  tube,  stealing  iiiuminai- 
or  other  instrument  or  contrivance,  or  connects  the  same  with  any  main  '^^si^^ 
service  pipe,  or  other  pipe,  for  conducting  or  supplying  iUuminating  gas,  ^'■-■■''"p 
in  such  manner  as  to  connect  with  and  be  calculated  to  supply  illuminat- 
ing gas  to  any  burner  or  orifice  by  or  at  which  illuminating  gas  is  con- 
sumed, around  or  without  passing  through  the  meter  provided  for  meas- 
uring and  registering  the  quantity  of  gas  there  consumed,  shall  be  fined 
not  more  than  two  hundred  and  fifty  dollars,  or  imprisoned  not  more  ^  *<'•*>•• 
than  thirty  days,  or  both.     [56  v.  79,  §  i.] 

MALICIOUS   AND   OTHER    INJURIES. 

Sec.  6861.     That  it  shall  be  unlawful  for  any  person  or  persons,  tJniawfui  mcd- 
•without  proper  authority,  to  place  any  obstruction  upon  any  railroad,  pj'opefi''*'  "'•""'^  * 

or  any  street  railway,  or  any  cable  railway,  in  this  state,  or  displace, 
injure,   or  destroy  anything  appertaining  thereto,   or  interfere  with, 

remove,  displace  or  disarrange  any  rail,  cross-tie,  switch^  side-track,  ; 

locomotive,  car  or  train  of  cars,  or  other  property  appertaining  to  any  'iJ 

such  railroad,  street  railway  or  cable  railway,   or  mterfere  with,  re-  1      1 

move,  displace  or  disarrange  any  flag,  lamp  or  other  signal  attached  to  •; 

or   employed  upon  any  railroad,  street  railway  or  cable  railway,  or  ,.« 

upon  any  railroad  car  or  train  of  cars,  or  upon  any  street  railway  car  *. 

or  cable  railway  car,  locomotive,  switch  or  other  property  appertaining 
to  any  such  railroad,  street  railway  or  cable  railway,  or  remove  from, 
disarrange  or  destroy  any  lock,  fastening,  coupling  or  attachment  on 
any  track,  car,  switch,  stand,  tool-house,  depot,  or  other  property  of 
any  such  railroad,  street  railway  or  cable  railway.  Any  person  violat- 
ing any  of  the  provisions  of  this  section  shall,  upon  conviction  thereof, 
be  fined  not  more  than  five  hundred  nor  less  than  twenty-five  dollars  Penalty, 
and  imprisoned  in  the  penitentiary  not  more  than  ten  years  or  in  the 
county  jail  not  less  than  thirty  days.     \March  12,  1887  :  84  v.  81.] 

Sec.  6862.     Whoever  willfully  throws  any  stone  or  other  hard  sub-  Throwing  or 
stance,  or  shoots  any  missile  at  any  railroad  car,  train,  locomotive  or  Ir'^e'ssfi"'  '"'"' 
at  any  cable  railway  car,  or  street  railway  car,  or  at  any  steam  vessel 
or  water  craft  of  any  description,  used  for  the  purpose  of  carrying  pas-     *    ''''*°'  "' 
sengers  or  freight,  or  both,  on  any  of  the  waters  within  or  bordering 
on  the  state  of  Ohio,  shall  be  fined  not  more  than  five  hundred  nor 
less  than  fifty  dollars,  and  imprisoned  in  the  penitentiary  no*  more  Penalty, 
than  three  years  or  in  the  county  jail  not  more  than  six  months. 
{March  12,  1887:  84  v.  81.] 

Sec.  6863.     Whoever  maliciously  destroys  or  injures  any  property  Malicious  cie- 
not  his  own,  shall,  if  the  value  of  the  thing'  destroyed,  or  the  injury  s'";^'"""  "f  p'op- 
done,  is  one  hundred  dollars  or  more,  be  imprisoned  in  the  penitentiary 
not  more  than  seven  years  nor  less  than  one  year,  or,  if  the  value  is  less 
than  that  sum,  be  fined  not  more  than   five  hundred  dollars,  or  im-  420.  iie.'tis.    ' 
prisoned  not  more  than  thirty  days,  or  both.     [43  v.  92,  §§  i,  2,  3; 
54  V.  36,  §  I  ;  54  V.  99,  ^5  I ;  60  V.  20,  §18;  62  V.  8,  S  2  ;  64  v.  128,  8.*8.2n:l,  isi. 
S  2  ;  66  v.  122,  §  I ;  66  V.  341,  §  i  ;  68  v.  42,  §  5  j  68  v.  87,  S  i ;  69  ^  '«»' '«-'  '''• 
V.  82,  §  s;  70  V.  215,  §  73;  73  v.  64,  «5§  I,  2;  73  V.  94,  ^23;  73  V. 
180,  §  39;  59  V.  57,  §  3;  64  V.  74,  §  1;  62  V.  72,  §  7.1 

Sec.  6864.  Whoever  maliciously  cuts  down  or  destroys,  or  by  Malicious  de- 
girdling,  or  any  other  means,  injures,  any  standing  or  growing  vine,  JSd"rops?'^ '"" 
bush,  shrub,  sapling,  or  tree,  not  his  own,  or  maliciously  injures  or 
destroys,  or  severs  from  the  land  of  another,  any  product  standing  or 
growing  thereon,  or  any  other  thing  attached  thereto,  shall,  if  the  value 
of  the  thing  destroyed,  or  the  amount  of  the  damage  done  to  any  such 
thing,  or  to  the  land,  is  thirty-five  dollars  or  more,  be  imprisoned  in  the 
penitentiary  not  more  than  three  years  nor  less  than  one  year,  or,  if  the 
value  is  less  than  that  sum,  be  fined  not  more  than  one  hundred  and 
fifty  nor  less  than  five  dollars,  or  imprisoned  not  more  than  thirty  days 
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I  6866-6871. 


8.  A  8.  S88,  884, 

8.  A  CMS. 

Altering  or  re- 

movingland- 

markft. 


8.  A  0. 48». 


Removing  town< 
ship  comer  posts. 


Injuring  United 
States  coast  sur- 
vey property. 


Throwing  down 
fencftS  or  opening 
gates. 


8.AM.88«. 


MaUt.ious  injury 
of  toJl-gate. 
Am.  9?  V.  319. 


Fast  driving,  etc., 
over  bridges. 


8.A8.67. 
S.AC.19S. 


Mines ;  penalty 
for  injuring. 


nor  less  than  one  day.  [59  v.  79,  §  1 ;  69  v.  67,  §§  i,  *;  62  v.  139,  § 
I ;  29  V.  144,  §§  38-40;  59  V.  27, 45  I.J 

Sec.  6865.  Whoever  knowingly  and  maliciously  cuts,  fells,  defaces, 
alters,  or  removes,  any  landmark,  corner,  or  bearing-tree,  properly  es- 
tablished, or  any.  monument  lawfully  placed  on  the  line  between  this 
state  and  the  state  of  Pennsylvania,  shall  be  fined  in  any  sum  not  more 
than  five  hundred  dollars,  or  imprisoned  not  more  than  thirty  days,  or 
both.     [29  V.  144,  55  16;  75  V.  130,  §  4.] 

Sec.  6866.  Whoever  displaces  or  removes  any  monument  placed 
by  the  county  surveyor,  or  by  the  direction  of  the  county  commissioners, 
at  the  corner  of  any  originally  surveyed  township,  shall  be  fined  not 
more  than  one  hundred  dollars,  or  imprisoned  not  more  than  thirty 
days,  or  both.     [69  v.  81,  §  3.] 

Sec.  6867.  Whoever  willfully  defaces,  injures,  or  removes,  any 
signal,  monument,  building,  or  other  property  of  the  United  States  coast 
survey,  constructed  or  used  under  or  by  virtue  of  any  act  of  congress 
of  the  United  States,  shall  be  fined  in  any  sura  not  exceeding  fifty 
dollars,  and  shall  also  be  liable  for  all  damages  sustained  by  the  United 
States  in  consequence  of  such  defacement,  injury,  or  removal,  to  be  re- 
covered by  civil  action.      [76  v.  58,  §  5.] 

Sec.  6868.  Whoever  wantonly  or  maliciously  throws  or  lays  down, 
or  opens,  prostrates,  or  injures,  any  fence  inclosing  any  land,  the  prop- 
erty of  another,  or  any  bars  or  gate  in  any  such  fence,  shall  be  fined 
not  more  than  one  hundred  dollars,  or  be  imprisoned  not  more  than 
thirty  days,  or  both.  Prosecutions  under  this  section  shall  not  be  com- 
menced after  one  year  from  the  time  the  ofifense  was  committed.  [60 
v.8s,§ij 

Sec.  6869.  Whoever  willfully  or  maliciously  cuts  down,  demolishes, 
or  destroys  any  turnpike  or  plankroad  gate  or  toll-board  erected  on,  or 
any  fence  which  has  lawfully  been  erected  across,  or  partly  across,  any 
turnpike  or  plankroad,  shall  be  fined  not  more  than  fifty  nor  less  than 
five  dollars.     [24  v.  76,  §  3.I 

Sec.  6870.  Whoever  rides  or  drives  faster  than  a  walk  on  or  over 
any  toll  bridge  erected  across  the  Ohio  river,  or  any  other  toll  bridge 
having  placed  upon  it,  by  the  owner  thereof,  a  caution  notice  according 
to  law,  or  any  free  county  bridge,  having  placed  upon  it,  by  the  com- 
missioners of  the  county,  a  caution  notice  according  to  law.  or  drives 
on  or  over  any  such  bridge  more  than  twenty  head  of  cattle  at  one 
time,  or,  with  intent  to  defraud,  fails  or  refuses  to  pay  the  usual  toll  for 
crossing  any  such  bridge,  shall  be  fined  not  more  than  ten  dollars  nor 
less  than  one  dollar.      [66  v.  90,  {^2;  64  v.  128,  §§  4-6;    22  v.  319, 

§§  2.  3-] 

Sec.  6871.  Whoever  knowingly  violates  any  of  the  provisions  of 
sections  two  hundred  and  ninety-seven,  two  hundred  and  ninety-eight, 
two  hundred  and  ninety-nine,  three  hundred,  three  hundred  and  one, 
three  hundred  and  two  and  three  hundred  and  five,  or  does  any  act 
whereby  the  life  or  health  of  the  persons,  or  the  security  of  any  mine 
and  machinery  are  endangered,,  or  any  miner  or  other  person,  em- 
ployed in  any  mine  governed  by  the  statute,  who  intentionally  and 
willfully  neglects  or  refuses  to  securely  prop  the  roof  of  any  working 
place  under  his  control,  or  neglects  or  refuses  to  obey  any  order  given 
by  the  superintendent  of  a  mine,  in  relation  to  the  security  of  the  mine 
in  the  part  thereof  where  he  is  at  work,  and  for  fifteen  feet  back  from 
the  face  of  his  working  place,  or  any  miner,  workman  or  other  jjerson, 
who  shall  knowingly  injure  any  water  gauge,  barometer,  air  course  or 
brattice,  or  shall  obstruct  or  throw  open  any  air  ways,  or  shall  handle 
or  disturb  any  part  of  the  machinery  of  the  hoisting  engine,  or  open 
a  door  of  the   mine  and  not  have  the  same  closed  again,  whereby 
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danger  is  produced  either  to  the  mine  or  those  that  work  therein,  or 
who  shall  enter  any  part  of  the  mine  against  caution,  or  who  shall 
disobey  any  order  given  in  pursuance  of  this  act,  or  who  shall  do  any 
willful  act,  whereby  the  lives  and  health  of  persons  working  in  the 
mine,  or  the  security  of  the  mine,  or  the  machinery  thereof  is  endan- 
gered, or  any  person  having  charge  of  a  mine,  whenever  loss  of  life 
occurs  by  accident  connected  with  the  working  of  such  mine,  or  by  \ 

explosion,  who  neglects  or  refuses  to  give  notice  thereof  forthwith,  by  ^-^jj 

mail  or  otherwise,  to  the  chief  inspector  of  mines,  and  to  the  coroner 
of  the  county  in  which  such  mine  is  situate,  or  any  such  coroner  who 

neglects  or  refuses  to  hold  an  inquest  upon  the  body  of  the  person  ,iL 

whose  death  has  been  thus  caused,  and  return  a  copy  of  his  findings  ■] ^'f 

and  all  the  testimony  to  the  inspector,  shall  be  fined  not  less  than  fifty  ';K 

dollars,  or  imprisoned  in  the  county  jail  not  more  than  thirty  days,  or  'V^' 

both.     The  owner,  agent,  or  operator  of  every  coal  mine  shall  keep  a  •  .'T 

supply  of  timber  constandy  on  hand,  and  shall  deliver  the  same  to  the  •'• 

working  place  of  the  miner,  and  no  miner  shall  be  held  responsible  *\,V 

for  accidents  which  may  occur  in  mines  where  the  provisions  of  this  .a| 

section  have  not  been  complied  with  by  the  owner,  agent,  or  operator  *! 

thereof.     [.(4;^7  15,  18S9:  86  v.  301.]  -4 

Sec.  6872.     \'-  hoever  draws  or  drives  any   tw  o  or  four-wheeled  Dray^^g  "r  < 

vehicle  on  or  between  the  rails,  or  tracks,  or  on   or  along  the  graded  ra7rrn"d'K„'k"°  ^  ,J 

roadway,  of  any  steam  railroad,  unless  compelled  by  necessity  so  to  g_^g  j^^  V"? 

do,  without  the  knowledge  and  consent  of  the  owner  or  controller  of 

such  road,  shall  be  fined  not  more  than  twenty-five  nor  less  than  five  ^  *  "•  '•i*-  j 

dollars.     [60  v.  17,  §  1;  46  v.  26,  §  i.] 

Sec.  6873.     Whoever  wantonly  or  maliciously  looses,  takes,  sinks,  injuring  wate»  { 

injures,  or  defaces,  or  in  any  manner  renders  the  same  unfit  for  use  by  "*^^-  \ 

the  owner,  any  boat,  or  other  watercraft,  used,  or  kept  by  any  person  ] 

to  be  used,  on  any  canal,  river,  or  water-course,  or  on  any  lake  or  j 

pond,  within  this  state,  shall  be  fined  not  more  than  one  hundred  nor  j 

less  than  five  dollars,  or  imprisoned  not  more  than  forty  days,  or  both.  i 

[68v.  87,§i.] 

Sec.  6874.     Whoever  purposely  and  maliciously  puts   any  soap,  Putung  soap, 
alkali,  or  other  material  which  will   tend  to  interfere  with,  or  render  j^HjJi.  ''^^■^^^'' 
unusually  dangerous,  the  generating  of  steam,  into  any  steam-boiler,  •  "=   • 

tank,  well,  cistern,  pipe,  hose,  or  other  receptacle,  where  such  soap,  , 

alkali,  or  other  material,  or  any  part  thereof,  shall  be  liable  to  be  drawn 
or  pumped  into  any  steam  boiler  or  generator,  with  intent  to  injure  or 
damage  any  person,  or  to  delay  or  retard  the  running  of  any  engine, 
locomotive,  or  machinery,  shall  be  imprisoned  in  the  penitentiary  not 
more  than  ten  years  nor  less  than  one  year,  or  fined  not  more  than  five 
hundred  nor  less  than  one  hundred  dollars.     [71  v.  115,  §  i.J 

Sec.  6875.     Whoever    willfully   destroys,  removes,  or  mterferes  inuring  certain 
with,  any  lamp,  lantern,  signal-light,  buoy,  beacon,  or  channel-stake,  or  aias  to  navigation. 
other  aid  to  navigation,  placed,  erected,  or  maintained  by  the  govern- 
ment of  the  United  States,  or  by  any  person   or  corporation,  shall  be 
fined  not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than 
six  months,  or  both;  and  whoever  moors  any  vessel,  or  in  any  manner  Mooring  boats  to 
hangs  on  with  any  boat  or  vessel,  to  any  such  buoy,  beacon,  or  channel-  »""■ 
stake,  shall  be  fined  not  more  than  fifty  dollars,  or  imprisoned  not  more 
than  ninety  days,  or  both.     [71  v.  34,  §  i;  73  v.   63,  §  i;  62  v.  s.*8.48;. 
67,  §  2.1 

Sec.  6876.     Whoever  puts  up  false  lights  in   order  to  brmg  any  Putting  up  fai.e 
vessel  into  damage,  or  willfully  does  any  act  or  thing  tending  to  the  '»«'•"• 
immediate  loss  of  a  vessel,  whereby  it  is  lost  or  destroyed,  shall  be  fined  ^^^^  jg^j, 
not  exceeding  two  hundred  dollars,  or  imprisoned  in  the  penitentiary 
not  more  than  ten  years,  or  both.     [37  v.  17,  §  13.] 
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6877-68806. 


>vV/ 


Injuring  and  <'(>i 
mitiing  nuis.iut. 
in  buildings. 


S.AS.  2S0. 


Destroying  or  de- 
facing newspa- 
pers, etc.,  belong- 
ing to  libraries., 

S.  AS. 286. 


Demolishing 
guide-boar<ls,  et< 

8.  AC.  MS. 
8.  *  S.  a«5. 
8.  A  C.  SS«. 

Trespassing  by 
destroying  trees 
and  crops. 


8.  A  8.  284. 
8.  A  C.  432. 
S.  A  C.  445. 


Trespassing,  cut- 
ting timber,  etc. 


How  punished. 


Penalty  for  buy. 
ing  timber  uu* 
lawfully  cut. 


Sec.  6877.  Whoever  maliciously  ihjures  or  defaces  any  churcTi 
•  edifice,  school-house,  dwelling-house,  or  other  building,  its  fixtures, 
books,  or  appurtenances,  or  commits  any  nuisance  therein,  or  purposely 
and  maliciously  commits  any  trespass  upon  the  inclosed  grounds 
attached  thereto,  or  any  fixtures  placed  thereon,  or  any  inclosure  or 
sidewalk  about  the  same,  shall  be  fined  in  any  sum  not  more  than  one 
hundred  dollars.     [63  v.  175,  §  i  ;  70  v.  216,  §  73.] 

Sec.  6878.  Whoever  intentionally  defaces,  obliterates,  tears,  or 
destroys,  in  whole  or  in  part,  any  newspaper,  magazine,  or  periodical, 
on  file  in  any  reading-room  belonging  to  another  person,  or  cuts  there- 
from any  article  or  advertisement,  shall  be  fined  not  more  than  one  hun- 
dred nor  less  than  ten  dollars,  or  imprisoned  not  more  than  thirty  days, 
or  both.     [63  V.  8,  §  I.] 

Sec.  6879.     Whoever  maliciou.sly  demolishes,  throws  down,  alters, 
-  or  defaces,  any  mile-stone,  mile-board,  mile-post,  guide-board,  or  guide- 
post,  standing  on  any  public  road,  shall  be  fined  not  more  than  fifty  dol- 
lars, or  imprisoned  not  more  than  ten  days,  or  both.     [29  v.  144,  §  41 ; 
65  V.  14,  §  14;  36  V.  104,  §  15.] 

Sec.  6880.  Whoever  wrongfully,  and  without  lawful  authority, 
cuts  down  or  destroys,  or  by  girdling,  or  any  other  means,  injures,  any 
vine,  bush,  shrub,  sapling,  or  tree,  standing  or  growing  upon  land  not 
his  own,  or  severs  from  the  land  of  another,  or  injures,  or  destroys, 
any  product  standing  or  growing  thereon,  or  other  thing  attached  thereto, 
shall  be  fined  in  any  sum  not  more  than  one  hundred  and  fifty  dollars, 
or  imprisoned  not  more  than  thirty  days,  or  both.  [69  v.  67,  §  i;  62 
v.  139,  t^  I ;  29  v.  144,  §  39 ;  56  V.  72,  S  I-] 

Sec.  6880a.  Whoever  shall  saw,  bore,  or  cut  down  any  timber, 
tree,  or  trees  of  whatever  size,  or  any  poles  commonly  called  hoop- 
pole.s,  standing  or  grnwin,2;  u;)on  the  lands  of  another,  or  lands  of  the 
state  of  Ohio,  or  shall  unlawfully  take,  carry,  or  haul  away  from  the 
lands  of  another  person,  or  lands  of  the  state  of  Ohio,  any  timber,  saw- 
logs,  rails,  rail-cuts,  tan-bark,  hoop-poles,  railroad  ties,  hoops,  staves, 
stave-bolts,  or  blocks,  butts,  or  any  timber  of  any  value  whatever,  or 
shall  unlawfully  dig  up,  pluck  off,  or  carry  away  from  the  lands  of 
another  person,  any  cultivated  root  or  roots,  plant  or  plants,  fruit,  or 
any  other  vegetable  production  or  productions,  with  intent  in  each  or 
any  of  the  above  recited  cases  to  injure  the  owner  of  said  lands  in  his 
property,  or  to  defraud  him  or  them,  if  the  value  of  the  property  so 
severed  or  taken  is  of  the  value  of  thirty-five  dollars  or  more,  shall  be 
guilty  of  a  felony,  and  be  imprisoned  in  the  penitentiary  not  more  than 
three  years  nor  less  than  one  year,  and  shall  pay  the  costs  of  prosecu- 
tion. And  if  any  person  shall  be  convicted  of  either  or  any  of  the 
offenses  mentioned  in  this  section,  and  the  value  of  the  property  sev- 
ered, or  in  any  manner  taken  from  the  lands  in  violation  of  this  sec- 
tion, shall  be  less  than  thirty-five  dollars,  he  shall  be  guilty  of  a  mis- 
demeanor, and  be  fined  in  any  sum  not  less  than  twice  the  value  of 
the  property  severed,  or  carried  away  from  lands  as  aforesaid,  or  im- 
prisoned in  the  jail  of  the  county  not  exceeding  thirty  days,  or  both, 
at  the  discretion  of  the  court,  and  pay  costs  of  prosecution:  [March  13, 
1882:  79  V.  38.] 

Sec.  68806.  Whoever  shall  buy  any  of  the  property  mentioned  in 
section  sixty-eight  Imndrcd  and  eighty  (a),  or  any  lumber,  timber,  bark, 
rails,  hoops,  or  hoop-poles,  railroad  ties,  made  or  taken,  knowing  that 
the  same  had  been  severed  or  taken  from  the  lands  of  another,  or  from 
the  lands  of  the  state  in  violation  of  section  sixty-eight  iiiindred  and  eightf 
(ft),  with  intent  to  defraud  the  owner  of  such  property,  shall  be  fined 
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not  less  than  twice  the  value  of  the  property  bought  or  received  as  afore- 
said, or  imprisoned  in  the  jail  of  the  couijty  not  exceeding  thirty  days, 
or  both,  at  the  discretion   of  the  court,  and   shall   pay  the  costs  of 
prosecution.     \March  13,  1882:  79  v.  38.I 

Sec.  6880p.   Whoever  owning  a  saw-mill,  stave,  spoke,  or  other  man-  Manufacturing 
ufactory  of  wooden  articles,  or  having  charge  or  control  thereof,  or  who  »uch  limber  or 

u  1  •         •  •  -11    ^  1  ^i_  .permitting  it  to 

may  be  working  m,  or  running  a  saw-miU,  stave,  spoke  or  other  manu-  be  manufactured. 
factory  of  wooden  articles,  shall  saw,  or  knowingly  permit  to  l)e  sawed, 
or  used  in  said  manufactories,  in  said  mills,  or  used  in  said  manufac- 
tories, any  timber,  or  logs,  or  other  articles  mentioned  in  [.section  sixty- 
eight  hundred  and  eighty  (a)  of]  this  act,  with  intent  thereby  to  injure  or 
defraud  the  owner  or  owners  of  said  property,  and  knowing  that  said 
timber  or  logs  had  been  severed  or  taken  from  the  lands  of  another,  or 
from  the  lands  of  the  state  of  Ohio,  ih  violation  of  the  provisions  of 
section  sixty-eight  hundred  and  eighty  (<r),  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  fined  in  any  sum  not  less  than  twice  the  value  of  the  lum- 
ber or  timber  sawed  as  aforesaid,  or  imprisoned  in  the  jail  of  the  county 
not  exceeding  thirty  days,  or  both,  at  the  discretion  of  the  court,  and 
shall  pay  the  costs  of  prosecution.     \March  13,  1882:  79  v.  39.] 

Sec.  6880c{.     The  court  trying  any  cause  arising  under  the  last  four  How  judjjment 
preceding  sections,   shall  instruct  the  jury  to  find  the  value  of  the  collected  anj 
property  severed  or  taken  from  the  land,  bought,  received,  or  sawed, 
or  manufactured,  as  the  case  may  be,  in  violation  of  any  of  the  provis-     ' 
ions  of  said  sections,  and  shall  render  judgment  against  the  party  con- 
victed for  the  amount  of  fine  assessed  and  costs  of  prosecution,  and 
the  sheriff,  or  other  officers  collecting  said  judgment,  shall,  after  paying 
all  costs  of  prosecution,  pay  over  to  the  owner  of  the  said  property 
severed  or  taken  as  aforesaid,  :ur  i.-  ilii;  v.slue  thereof,  as  returned  i)y 
the  jury.     \March  13,  1882:  70  v.  39.] 

Sec.  6881.     Whoever,  in  mining  for  coal  or  other  minerals,  will-  Trespassing  whUo 
fully,  and  without  lawful  authority,  trespasses  upon  the  lands  of  another,  »•!■»"«■ 
shall  be  fined  not  more  than  one  hundred  nor  less  than  five  dollars,  or 
imprisoned  not  more  than  ten  days,  or  both ;  and  any  continuation  of 
such  trespass,  for  twenty-four  hours  after  the  commencement  of  any  pros- 
ecution under  this  section,  shall  be  deemed  a  separate  offense,  and  all 
prosecutions  hereunder  shall  be  commenced  within  one  year  from  the  S.*S.2si. 
time  the  offense  becomes  known  to  any  owner  of  the  property  injured. 
[64  v.  1 50,  j^§  1-4.1 

Sec   688^      Whoever  intentionally  defaces,  obliterates,  tears  down.  Defacing  «r  a^- 
or  destroys,  in  whole  or  in  part,  any  copy  or  transcript  of  any  law  of  the  »?;°y';„K;'^; ';,';;,,. 
United  States,  or  of  the  state  of  Ohio,  or  any  proclamation,  publica-  fications  set  up  i>y 
tion,  advertisement,  or  notification  whatsoever,  set  up  in  any  public  place,  j;",;'y°'b'J?dgV"' ' 
for  the  public  information  of  any  citizen,  by  the  authority  of  any  law  owners. 
or  act  of  this  state,  or  any  sign,  notice,  card,  or  table  of  rules  or  rates,  g.  *  c.  102. 
or  any  odier  notice,  affixed  or  posted  upon  any  bridge,  by  any  owner  or 
keeper  thereof,  for  the  information  of  the  public,  shall  be  fined  not  more  -S.  *  8. 6,. 
than  twenty  dollars,  or  imprisoned  not  more  than  twenty-four  hours,  or 
both.     [22  V.  319, 1  i;  64  V.  128,  §3.] 

■  Sec.  6883.     Whoever  paints,  prints,  pastes,  stencils,  or  otherwise  Postin^^biiis.  etc.. 
marks  upon,  or  in  any  manner  places  upon  or  affixes  to,  any  building,  ""thSnt  'c"o1il'cn't'' ' 
fence,  wall,  or  tree,  without  the  consent  of  the  owner  thereof,  any  word,  of  owner, 
letter,  character,  figure,  sentence,  or  device,  or  any  handbill  or  notice, 
shall  be  fined  not  more  than  fifty  nor  less  than  ten  dollars ;  but  this  sec- 
tion does  not  apply  to  the  posting  of  an)r  handbill  or  notice  of  any  pub-        ^^  jg, 
lie  sale  of  property  by  any  sheriff,  administrator,  executor,  or  licensed   • 
auctioneer,  or  any  notice  required  by  any  law  to  be  posted.     [64  v. 
254,  §  i-l 
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OFFENSES  AGAINST  PUBLIC  PEACE.         §§  6884-6890 


Setting  up  ob- 
struction on 
public  sidewalk. 


See  I  4909. 


Breaking  open 
pound,  etc. 


S.  AS.O. 


-  Sec.  6884.  Whoever  sets  up  any  table,  stand,  tent,  wagon,  or 
other  article,  to  use  or  let  for  profit,  on  a  public  foot-walk  or  side-walk 
•constructed  by  any  person,  or  any  board  of  education,  the  council  of 
any  village,  the  trustees  of  any  cemetery  association,  or  any  agricult- 
ural or  religious  society,  according  to  law,  or  rides,  drives,  leads,  or, 
hitches  any  horse  or  other  animal  on  any  such  foot-walk  or  sidewalk, 
or  in  any  other  way  obstructs  the  same,  or  digs  up,  or  removes  any  of 
the  material  of  which  the  same  is  composed,  shall  be  fined  not  more 
than  twenty  five  nor  less  than  five  dollars,  or  imprisoned  not  more  thaa 
ten  days,  or  both.     \AprU  15,  1882:  79  v.  131.I 

Sec.  6885.  Whoever  interferes  with,  breaks  open,  destroys,  or 
injures,  any  pound  erected  under  authority  of  any  law,  or  sets  at  liberty 
any  animal  impounded  therein,  shall  be  fined  not  more  than  fifty  dol- 
lars, or  imprisoned  not  mgre  thatj  ten  days,  or  both.     [64  v.  127,  §  2.] 


CHAPTER  5. 

OFFENSES   AGAINST    PUBLIC    PEACE. 


Section 

6886.  Unauthoriied  military  ejpcditions. 

4887.  Dueling. 

6888.  Prire-figlitinR. 

6889.  Aiding  a  prize-fisfit. 

6890.  Public  boxing,  etc. 

6801.  Challenging  to  fight,  or  provoking  breach 

of  the  peace. 
6892.  Carrying  concealed  weapons. 


Unauthorized 
military  expedi- 
tion'}. 


S.*8.28a. 
Dueling. 

Priye- fighting. 

8.  AS.  274. 

Aiding  a  prize- 
fight.       ^ 

8.^8.874. 

Public  boxing  ex- 
hibitions declared 
unlawful. 


!  Section 

(  0893.   Riot. 

.  V81t4.  All  peace  ofiicers  to  warn  rioters  to  dift- 
pcr.se,  and  may  call  to  their  aid  all  per- 
sons of  the  county. 

6895.  Rioters  injured  or  killed  in  resisting  offi- 

cers, the  slayer  held  guiltless. 

6896.  Disturbing  meetings. 

riiS9r>,-l].  Riotous  conspir.tcy,  what  is:  penalty. 


Athletic  clubs. 


Sec.  6886.  Whoever  begins,  or  sets  on  foot,  or  provides  or  pre- 
pares the  means  for,  any  unauthorized  military  expedition  or  enterprise, 
to  be  carried  on  from  this  state  against  the  territory  or  people  of  any 
state  of  the  United  States,  shall  be  imprisoned  in  the  penitentiary  not 
more  than  ten  years  nor  less  than  one  year.     [58  v.  no,  §  3.] 

Sec.  6887.  Whoevej  fights  a  duel,  or  is  second  to  a  person  who 
fights  a  duel,  or  challenges  another  to  fight  a  duel,  or  accepts  a  challenge 
to  fight  a  duel,  or  is  knowingly  the  bearer  of  such  challenge,  shall  be 
imprisoned  in  the  penitentiary  not  more  than  ten  years  nor  less  than 
one  year.     [33  v.  33,  §  25.] 

Sec.  6888.  Whoever  engages  as  principal  in  any  prize-fight  shall 
be  imprisoned  in  the  penitentiary  not  more  than  ten  years  nor  less  than 
one  year.     [65  v.  29,  §  i.] 

Sec.  6889.  Whoever  aids,  assists,  or  attends  any  prize-fight,  as 
backer,  trainer,  second,  umpire,  assistant,  or  reporter,  shall  be  fined  not 
more  than  five  hundred  nor  less  than  fifty  dollars,  and  imprisoned  not 
more  than  three  months  nor  less  than  ten  days.     [65  v.  29,  §  2.] 

Sec.  6890.  Any  two  persons  who  a^ee,  and  willfully  fi^ht  or  box 
at  fisticuffs  or  engage  in  any  public  sparring  or  boxing  exhibition  with- 
out gloves  or  with  gloves  of  any  kind,  and  whoever  aids,  assists  or 
attends  any  such  boxing  exhibition  or  glove  fight,  and  any  owner  or 
lessee  of  any  grounds,  lots,  building,  hall  or  structure  of  any  kind,  per- 
mitting the  same  to  be  used  for  such  exhibition  or  purpose,  shall  be 
deemed  guilty  of  an  affray,  and  shall  be  fined  in  any  sum  not  exceed- 
ing two  hundred  and  fifty  dollars,  or  imprisoned  not  more  than  three 
months,  or  both ;  provided,  that  nothing  in  the  foregoing  shall  apply  to 
any  public  gymnasium  or  athletic  club,  or  any  of  the  exercises  therein, 
if  written  permission  for  the  specific  purpose  shall  first  have  been  ol>- 


I  GS99.    An  assault  and  battery  and  an  affray  are  distinct  ofTenses;  proof  of  an  affray  will  not 
support  a  charge  of  assault  and  battery.     Chamfer  v.  Stale,  14  O.  S.  437. 
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tained  from  the  sheriff  of  the  county ;  or,  if  the  exercises  or  exhibition 
are  had  within  the  limits  of  a  municipal  corporation,  of  the  mayor  of 
such  corporation.     [^/n7  la,  i888:  85  v.  204.]  1 

Sec.  6891.    Whoever  challenges  another  to  fight  at  fisticuffs,  or  with  challenging  to 
cudgels,  or  provokes  or  attempts  to  provoke  another  to  commit  a  breach  fng'^bVeacVof  th« 
of  the  peace,  shall  be  fined  not  more  than  ten  dollars  nor  less  than  one  ?"<:« 
dollar.     [73  V.  10,  §  i.] 

Sec.  6892.     Whoever  carries  any  pistol,  bowie-knife,  dirk,  or  other  Carryingcon- 
dangerous  weapon,  concealed  on  or  about  his  person,  shall  be  fined  not  '^"^'"'  weapon*, 
more  than  two  hundred  dollars,  or  imprisoned  not  more  than  thirty  days, 
and,  for  a  second  offense,  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  three  months,  or  both.     [56  v.  56,  §  1.]         8'*C.4S8. 

Sec.  6893.  When  three  or  more  persons  assemble  together  to  do  Riot, 
an  unlawful  act  with  force  and  violence,  or,  being  assembled,  do  an 
unlawful  act  as  aforesaid,  or  agree  with  each  other  to  do  an  unlawful 
act  with  force  and  violence,  and  make  any  preparation  or  movement 
therefor,  or  continue  together  after  proclamation  made  as  provided  in 
the  next  section,  or  attempted  to  be  made,  and  prevented  by  rioters, 
they  are  guilty  of  riot,  and  shall  each  be  fined  not  more  than  five  hun- 
dred dollars,  or  imprisoned  not  more  than  thirty  days,  or  both^  and 
shall  give  security  for  good  behavior  and  to  keep  the  peace  for  one  year.  ^  *  *•  **"• 
[70  V.  144.  ^  5;  »9  V.  144.  8  7-1 

Sec.  6894.     Whenever  three  or  more  persons  are    unlawfully  or  ah  pe.ace  .racers 
riotously  assembled,  it  shall  be  the  duty  of  all  judges,  justices  of  the  dUperse^anymTy 
peace,  sheriffs,  and  all  other  ministerial  officers,  immediately  upon  view,  »n  pJ.°sJ*i'of'the 
or  as  soon  as  may  be  on  information,  to  make  proclamation  in  the  couwy. 
hearing  of  such  persons,  commanding  them,  in  the  name  of  the  state 
of   Ohio,   to  disperse  and  depart  to  their  several  homes   or  lawful 
employments;  and  if  such  persons  do  not  then  immediately  disperse 
and  depart  as  aforsaid,  it  shall  be  the  duty  of  the  officers  aforesaid, 
respectively,  to  call  upon  all  persons  near,  and,  if  necessary,  through- s.  A  c.  4Sf. 
out  the  county,  to  aid  and  assist  in  dispersing  and  taking  into  custody 
all  persons  assembled  as  aforesaid ;  and  every  person  called  as  afore-  *■  *  *•  *•*• 
said,  who  refuses  to  render  immediate  assistance,  shall  be  fined  not 
more  than  fifty  dollars.     [29  v.  144,  §§  6,  22.] 

Sec.  6896.     If  any  persons  unlawfully  or  violently  assembled  are  Rioters  injured  or 
killed,  or  maimed  or  otherwise  injured,  in  consequence  of  resisting  officers" 'he'«i"yer 
the  officers  or  others  in  dispersing  and  apprehending  them  in  accord-  held  guiltless. 
ance  with  the  provisions  of  the  foregoing  section,  such  officers,  and 
others  acting  by  their  authority,  or  the  authority  of  either  of  them, 
shall  be  holden  guiltless,  if  such  killing,  maiming,  or  injury  takes  place 
in  consequence  of  the  use  of  necessary  and  proper  means  to  disperse 
or  apprehend  any  such  persons  so  assembled  as  aforesaid.     [29  v.  144, 
§8.] 

Sec  6896.     Whoever  willfully  interrupts  or  disturbs  any  assembly  Disturbing  meet- 
of  persons  met  for  a  lawful  purpose,  or  any  person  while  he  is  at  or  '"*'" 
about  the  place  where  such  assembly  is  to  be  held,  or  is  or  has  been 
held,  shall    be  fined  not  more  than  fifty  dollars,  or   imprisoned   "O^a  »oeaa 
more  than  ten  days,  or  both.     [73  v.  224,  §  i ;  61  v.  98,  §  i ;  70  v. 
216,  §  74.] 

[6396,-1.]     Sec.  1.    Be  it  cnadcd  by  the  General  Assembly  of  the  State  !^]}'"'""^'>''^p'"' 
cf  Ohio,  That  when  three  or  more  persons  unite  or  combine  together  ''''^' 
and  commit  any  misdemeanor,  while  wearing  white  caps,  masks,  or  other 
disguise,  they  shall  be  guilty  of  a  riotous  conspiracy,  andj  upon  convic- 
tion thereof^  shall  each  be  imprisoned  in  the  penitentiary  not  more 
than  ten  years  nor  less  than  two  years,  and  fined  in  any  sum  not  ex-  ^ 
ceeding  two  thousand  dollars.     \March  28,  1889  :  86  v.  169.]  ^ 
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6897-6899. 


CHAPTER  6. 

OFFENSES   AGAINST   PUBLIC  JUSTICE. 


Section 
6897.  Perjury. 

689S.  Falsely  per<ionating  another. 
6391).  Giving  bribes  to  jurors,  etc.;  jurors,  etc., 
acceptinK  bribes. 

6900.  Giving    bribes    to    officers    or    public 

agents. 

6901.  Compounding  rdontes. 

690;i.  Conveying  things  into  prison  to  aid  es- 
capes. 

6903.  Suffenng  prisoners  to  escape;  rescuing 
prisoners  by  force. 

69<Vi.  Aiding  or  inducing  convicts  to  escape. 

6905.  Attempting  by  persuasion,  etc,  to  pre. 
vai!  on  officer  to  permit  an  escape. 

691X5.  Witness  refusing  to  appear,  or  to  be 
sworn,  <ir  to  answer  ;  proviso. 

6907.  Endeavoring  to  intimidate  witness,  juror, 

or  olficer,  or  to  obstruct   the  due  ad- 
ministration of  justice. 

6908.  Resisting  or  abusing  judicial  or  ministerial 

officers  in  the  execution  of  their  office. 
'.HV.t.  F.xtortion. 


Section 

6910.  Injuring  or  defrauding   under  color  of 

office. 

6911.  Stirring  up  lawsuits  and  quarrels. 

6912.  Judge  of  common  pleas  acting  as  attorney 

^  before  justice  of  the  peace. 

6913.  Usurpation  of  office  and  oppression. 

6914.  Notaries  acting  after  office  expired. 

6915.  Misconduct  in   office  of  county  commis- 

sioner. 

6916.  Jailer  suffering  jail  to  become  unclean  ; 

dealing  with  prisoner  less  strictly  than 
sentence  warrants. 

6917.  Ministerial  officers  willfully  neglecting  or 

refusing  to  perform  their  duties  in 
criminal  cases;  delaying  to  execute 
criminal  process. 

6918.  Refusing    to    aid   officers    in    arresting, 

securing,  etc.,  a  criminal,  and  in  pre- 
serving the  peace. 
6918<s.  Juror  before  Justice  of  the  peace ;  pen- 
alty for  receiving  excessive  fees. 


Perjury. 

Sit  \  7221. 

8.  AC. 406,  M7, 
607,  6M,  1171. 

8.  A  S.  770. 


Falsely  personat- 
ing another. 


8.  *  C.  -iOO. 


Giving  bribes  to 
jurors,  etc. 


Sek  '^\  exn,  72ZL 


Jurors,  etc.,  ac* 
ccpting  bribes. 


PERJURY,  FALSE   PERSONATION,  AND   BRIBERY. 

Sec.  6897.  Whoever,  either  verbally,  or  in  writing,  on  oath  law- 
fully administered,  willfglly  and  corruptiy  states  a  falsehood,  as  to  any 
material  matter,  in  a  proceeding  before  any  court,  tribunal,  or  officer 
created  by  law,  or  in  any  matter  in  relation  to  which  an  oath  is  author- 
ized by  law,  is  guilty  of  perjury,  and  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  ten  nor  less  than  three  years.  [33  v.  33,  §  9; 
54  V.  83;  38  v.  146,  §  212;  52  V.  27,  §§  6,  7;' 39  v.  13,  §  23;  68  v. 
27,  §4;  59  V.  91,  S4-] 

Sec.  6898.  Whoever  falsely  personates  another  person,  before 
any  court  of  record,  or  judge  thereof,  or  before  any  justice  of  the 
peace,  clerk  of  the  supreme  court  or  court  of  common  pleas,  or  any 
other  officer  of  this  state  who  is  authorized  to  take  the  acknowledg- 
ment of  deeds,  powers  or  warrants  of  attorney,  or  to  grant  marriage 
licenses,  with  intent  to  defraud,  shall  be  imprisoned  in  the  penitentiary 
not  more  than  six  years  nor  less  than  one  year.     [33  v.  33,  §  21.] 

Sec  6899»  Whoever,  with  intent  to  corrupt  a  juror,  referee, 
arbitrator,  umpire,  commissioner,  or  appraiser  of  real  or  personal 
property,  or  to  influence  him  with  respect  to,  the  discharge  of  his 
duty,  either  before  or  after  he  is  summoned,  appointed,  or  sworn,  prom- 
ises or  offers  him  any  valuable  thing,  and  whoever,  either  before  or 
after  he  is  summoned,  appointed,  or  s>jorn  as  a  juror,  witness,  referee, 
arbitrator,  umpire,  commissioner,  or  ap|)raiser  of  real  or  personal  prop- 


?  6897.     To  constitute  perjury  the  oath  or  affirmation  must  be  material,  or  required  by  or  have 
SeeAppcDdlz.       somo  effect  in  law.     S/tvfr  v.  Statf,  I'O.  :Ui!i. 

Where  an  incompetent  witness  testifies  falsely,  perjury  may  be  assigned,  if  court  has  jurisdic- 
tion of  the  subject  matter.  Montgomery  v.  State,  10  O.  a'il ;  H'iUon  v.  Ot/'/Aant,  W.  l."):!: 
Jh^mm  V.  U;\kline,  2i;  ().  S.  81. 

**  is  sufficient  to  aver  in  the  indictment  that  the  court  had  power  to  administer  th?  oath 
Ualleck  V.  Slate.  11  O.  400. 

An  -sscnti.'.  .riemrnt  of  ihr  crime  of  subornation  of  perjury  is  the  belief  of  acctised  not  only 
that  the  witness  will  swear  to  what  is  untrue,  but  also  that  he  will  do  so  corruptly  and  know- 
ingly.    5/fOTor/v.  .SV,.A',  ■J-.iO.  S.  477.  _ 

Perjury  may  be  assinneJ  upon  a  false  oath  taken  on  an  application  to  the  probate  court  for 
a  marriage  license.     Call  v.  State,  20  O.  S.  330. 

Forms  of  indictment  for  perjury.     Cruten  v.  State,  10  O.  S.  2.S9. 

What  corroborative  testimony  necessary  in  addition  to  that  of  one  reliable  witness.     lo. 

The  oath  of  a  witness  to  a  deposition  uken  in  this  state  in  a  fraudulent  divorce  suit  lu 
Indiana  held  not  to  be  extra-judicial,     /i. 

Perjury  may  be  assigned  upon  an  oath  administered   by  a  deputy  clerk  of  probate  court. 

_Warwick  v.  Slate,  25  0.  S.  21.  

r    Evidence  that  the  accused  was  greatly  intoxictted  at  the  time  of  gfving  the  false  testimony 
lis  competent.    LyIU  v.  Stale,  31  O.  S.  196. 
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§§  6900-6902.        OFFENSES  AGAINST  PUBLIC  JUSTICE.  Tit.  I,  Ch.  6. 

erty,  solicits  or  accepts  any  valuable  thing  to  influence  him  with  respect  ^ 

to  the  discharge  of  his  duty  as  such,  shall  be  fined  not  more  than  fivc 

hundred  dollars,  or  imprisoned  not  more  than  sixty  days,  or  both.  s.  *  c.  4Si.». 

[29  V.  144,  §§  30,  31,  33.] 

Sec.  6900.     Whoever  corruptly  gives,  promises,  or  offers  to  an}  c.iving  bribes  m 
member  or  officer  of  the  general  assembly,  or  of  either  house  thereof,  ""Jicers  or  public 
o'r  to  any  state,  judicial,  or  other  officer,  or  any  public  trustee,  or  any 
agent  or  employe  of  the  state,  or  of  such  officer  or  trustee,  either  beforL- 
or  after  his  election,  qualification,  appointment,  or  employment,  any 
valuable  thing;  or  corruptly  offers  or  promises  to  do  any  act  beneficial 

to  any  such  person,  to  influence  him  with  respect  to  his  official  duty,  or  ****  Appendix.  \ 

to  influence  his  action,  vote,  opinion,  or  judgment,  in  any  matter  pend-  V    I 

ing  or  that  might  legally  come  before  him,  and  whoever,  being  a  mem- 
ber of  the  legislature,  or  a  state  or  other  officer,  or  public  trustee,  or  oncers  or  public 
agent  or  employe  of  the  state,  or  of  such  officer  or  trustee,  either  beforo  .isents  soliciting 
or  after  his  election,  qualification,  appointment,  or  employment,  solicits  briber*"'"^ 
or  accepts  any  such  valuable  or  beneficial  thing  to  influence  him  witli 
respect  to  his  official  duty,  or  to  influence  his  action,  vote,  opinion,  or 
judgment,  in  any  matter  pending  or  that  might  legally  come  before 
him,  shall  be  imprisoned  in  the  penitentiary  not  more  than  five  years, 
or  fined  not  more  than  five  hundred  dollars,  or  both.     A  person  con- 
victed under  this  section  is  disqualified  from  holding  any  public  office  or  Disquaiiiicaiion 
appointment  under  this  state;  and,  if  not  a  state  officer,  shall  be  re-  mo vai'^from  office. 
moved  from  office  or  employment  by  order  of  the  court.     [57  v.  47,  s.  *  c.  45;,  46j<j. 
§§1,2,3;  70  V.  155,  §1;  29  V.  144,  5^33.]  s.*c.48-.. 

Sec.  6901.     Whoever,   either   directly  or    indirectly,   demands   or  Compounding 
receives  any  money,  or  other  thing  of  value,  for  compounding  or  aban    f'='°"'"=' 
doning,  or  agreeing  to  abandon,  any  prosecution  threatened  or  com- 
menced for  any  crime  or  misdemeanor,  shall  be  fined  not  less  than  *'•"'  Appendii. 
twenty-five  nor  more  than  three  hundred  dollars,  or  imprisoned  in  the 
county  jail  or  work-house,  if  there  is  a  work-house  in  the  <:aiinty,  not 
less  than  ten  nor  more  than  ninety  days,  or  both;  but  tliis  section  shall 
not  apply  to  the  receiving  back,  by  the  owner  thercoi,  or  his  agent,  of 
any  property  stolen,  embezzled  or  fraudulently  obtained,  together  with 
the  actual  expenses  of  recovering  the  same.    [.^/n7  3,  1884:  81  v.  loi.] 

AIDING    ESCAPES. 

Sec.  6902.    Whoever  conveys,  or  attempts  to  convey  into  the  peni    conveying  '"'<> 
tentiary  or  a  jail,  or  any  other  place  of  confinement,  anything  useful  to  ?„«'„" 'o*'L'if an' 
effect  the  escape  of  any  prisoner  lawfully  detained  therein,  and  with  in-  <^scapc. 
tent  thereby  to  facilitate  the  escape  of  such  prisoner,  whether  an  escape 
be  effected,  or  attempted,  or  not,  shall,  if  such  prisoner  be  detained  for 
felony,  be  imprisoned  in  the  penitentiary  not  more  than  three  nor  less 
than  two  years,  or,  if  detained  for  a  misdemeanor,  be  fined  not  more 
than  five  hundred  nor  less  than  fifty  dollars,  or  imprisoned  not  more 
than  three  months,  or  both ;  and  whoever  conveys,  or  attempts  to  con-  convcyingietters, 
vey,  into  the  penitentiary  or  a  jail,  any  letter  or  other  missive,  (con-  ;',•-„'„ '°o",/a?^\o   ' 
trary  to  the  rules  of  the  prison),  which  is  intended  for  any  prisoner  rules. 
lawfully  confined  therein,  or  whoever  conveys  from  within  the  enclos- 
ure to  the  outside  of  the  penitentiary  or  jail,  any  letter  or  other  missive, 
(contrary  to  the  rules  of  the  prison),  written  or  given  by  any  prisoner 
lawfully  detained  therein,  unless  the  warden  of  the  penitentiary,  or  the 
sheriff  having  charge  of  such  jail,  has  given  his  consent  in  writing  in 
each  and  every  case,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
fined  not  more  than  one  hundred  dollars  nor  less  than  twenty-five  dol-     ^ 
lars,  or  imprisoned  not  more  than  ninety  days,  or  both.     \March  16,     1 
1887  :  84  V.  91.] 
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Tit.  I,  Ch.  6.  OFFENSES  AGAINST  PUBLIC  JUSTICE. 


6903-6908. 


Suffering  prisoner      Skc.  6903.     Whocvcr,   having  lawfully  the  custody  of  a  person 
to  escape.  charged  with  or  convicted  of  an  offense,  voluntarily  suffers  such  pris- 

worce*''""''*'  ^'^^'^  ^  escape  and  go  at  large,  and  whoever  rescues  such  prisoner  by 
force  from  the  custody  of  such  person,  or  from  a  jail,  or  any  place 
of  confinement,  shall  be  fined  not  .more  than  five  hundred  nor  less 
than  fifty  dollars,  or  imprisoned  not  more  than  three  months,  or  both. 
[29  V.  144,  §§  27,  28.] 

Sec.  6904.  Whoever  aids,  or  induces,  or  attempts  to  induce,  any 
convict  in  the  penitentiary  to  escape  or  attempt  to  escape  therefrom, 
shall  be  imprisoned  in  the  penitentiary  for  a  term  not  exceeding  that 
for  which  such  convict  was  committed ;  and  whoever  aids  or  assists  a 
person  lawfully  confined  in  any  jail,  or  other  place  of  confinement,  to 
escape  therefrom,  or  in  an  attempt  to  escape  therefrom,  though  no 
escape  be  actually  made,  shall  be  fined  not  more  than  five  hundred 
Vior  less  than  fifty  dollars,  or  imprisoned  not  more  than  ninety  dtys, 
or  both.     [68  v.  9,  §  35;  29  v.  144,  §  30.] 

Sec.  6905.  Whoever,  by  persuasion,  or  any  artifice  or  means 
whatever,  except  as  provided  in  section  sixty-nine  hundred,  attempts 
to  prevail  upon  any  officer  or  other  person  charged  with  the  safe- 
keeping of  any  prisoner  accused  or  convicted  of  any  criminal  offense, 
to  permit  such  prisoner  to  escape  from  custody,  shall  be  fined  not 
more  than  two  hundred  dollars,  and  imprisoned  not  more  than  thirty, 
days.     [29  V.  144,  §  34.J 

Sec.  6906.  Whoever,  having  been  duly  served,  with  a  subpoena 
legally  issued,  willfully  fails  to  obey  the  same,  or  secretes  himself,  or 
leaves  the  place  of  his  residence,  to  avoid  being  served  with  a  sub- 
poena issued  or  that  he  has  reason  to  believe  will  be  issued  for  him  in 
any  cause  pending  in  any  court,  or  in  any  matter  before  any  legal 
authority,  or,  being  present  before  any  court  or  authority,  and  called 
upoji  to  give  testimony,  refuses  to  take  an  oath,  or,  being  sworn, 
refuses  to  answer  any  question  required  by  such  court  or  authority  to 
be  answered,  shall  be  fined  not  more  than  five  hundred  nor  less  than 
ten  dollars,  or  imprisoned  not  more  than  ninety  days,  or  both;  bul 
this  section  shall  not  prevent  summary  proceedings  for  contempt,  nor 
require  a  witness  in  a  civil  action  or  proceeding  to  be  sworn,  or  give 
testimony,  before  his  fees  as  such  witness  are  paid.  [29  v.  144,  §  32; 
69  V.  62,  §3;  73  V.  58,  §  2.] 

Sec.  6907.  Whoever,  corruptly,  or  by  threats  or  force,  endeavors 
to  influence,  intimidate,  or  impede  any  juror,  witness,  or  officer,  in  any 
tfourt  of  iliis  state,  in  the  discharge  of  his  duty,  or  by  threats  or  force 
obstructs  or  impedes,  or  endeavors  to  obstruct  or  impede,  the  due 
administration  of  justice  therein,  shall  be  fined  not  more  than  one 
hundred  dollars,  or  imprisoned  not  more  than  twenty  days,  or  both; 
but  no  prosecution  shall  be  commenced  under  this  section  after  one 
year  after  the  offense  is  committed.  [32  v.  17,  §§  2,  3.] 
iVr^Idk^iaToJ""*"  Sec.  6908.  Whoever  abuses  any  judge  or  justice  of  the  peace  in 
ministerial  officers  the  exccution  of  his  officc.  Or  knowingly  and  willfully  resists,  obstructs, 
o"  the'ir'office.""  or  abuscs  any  sheriff,  constable,  or  other  officer,  in  the  execution  of  his 
s.  A  c.  427*  office,  shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned 
not  more  than  thirty  days,  or  both.     [29  v.  144,  §§  7,  9.] 


8.*C.4S1. 


Aiding  or  indue 
wz  convicts  to  * 
-escape. 


«.*c.4n. 


Attempting  by 
persuasion,  etc.. 
to  prevail  on 
officer  to  permit 
4in  escape. 


Witness  refusing 
to  appear. 


Or  to  be  sworn, 
or  to  moswer. 


Proviso. 


8.  *  C.  4SS. 


Endcavoringlo 
iatimiclatc  wii- 
ness,  juror,  or 
officer,  or  to  ob- 
struct the  due 
administration 
of  justice. 
See  i'i  (5899,  6897, 
7221. 
S.  «  €.  SiiS. 


I  G908.     An  indictment  for  resisting  an  officer  must  set  forth  all  the  facts  necessary  to  con- 
8m  Atpraolz.      stitutc  the  offense.     Lambertoti  v.  State,  11  O.  282. 

A  supervisor  of  roads  and  highways  is  an  officer  within  the  meaning  of  the  section.     U^Md- 
worlk  V.  State,  26  O,  S.  196. 
To  constitute  the  offense  it  is  not  necessary  the  officer  should  be  assaulted,  beaten,  or  bruised. 

n. 

Where  the  officer  acts  in  good  faith,  and  on  reasonable  grounds  for  believing  the  property 
to  be  that  of  the  debtor,  the  owner  has  no  right  to  resist  the  execution  or  atuchmeot  by  a 
breach  of  the  peace.    Farii  v.  State,  3  O.  S.  159. 

Ao  irregular  writ  which  is  not  void  will  not  (lestroy  the  constable's  protection.    lb,  _ 
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MISCONDUCT   OF  OFFICERS. 

Sec.  6909.  An  officer  under  the  constitution  or  laws  of  this  state  Enonion. 
who  knowingly  asks,  demands,  or  receives  any  fee  or  reward,  other 
than  is  allowed  by  law,  to  execute  or  do  his  official  duty,  or  knowingly 
charges,  asks,  demands,  or  receives  any  more  or  greater  fees  or  costs 
than  are  allowed  by  law  for  such  official  duty,  or  engages  in,  or  suffers 
others  in  his  employ  to  engage  in,  any  business  which  by  reason  of  his 
office  he  is  prohibited  from  doing,  shall  be  fined  not  more  than  two 
hundred  dollars,  or  imprisoned  not  more  than  twenty  days,  or  both. 
An  officer  convicted  under  this  section  forfeits  his  office,  and  the  same 
shall  be  declared  by  the  court  to  be  vacant ;  and  such  convict  shall,  for  s.  a  c.  488. 
seven  years  thereafter,  be  incapable  of  holding  any  office  of  honor, 
profit,  or  trust  in  this  state.     [29  v.  144,  §  11 ;  70  v.  61,  §  i.] 

Sec.  6910.     A  sheriff,  coroner,  constable,  jailer,  clerk,  county  re-  injuring  or  de- 
corder,  county  auditor,  county  treasurer,  'county  assessor,  or  other  Jo'iOT'ofoiBc*' 
ministerial  officer,  and  every  deputy  or  subordinate  of  any  such  officer, 
who,  by  color  of  or  in  the  execution  of  his  office,  willfully  or  corruptiy 
injures,  defrauds,  or  oppresses  any  person,  or  attempts  to  defraud,  in- 
jure, or  oppress  any  person,  shall  be  fined  not  more  than  two  hundred  8.*C.tt». 
dollars.     [29  v.  144,  §  15.] 

Sec  6911.     A  judge,  justice  of  the  peace,  clerk  of  any  court,  stimngupUw- 
sherifT,  coroner,  constable,  attorney  or  counselor  at  law,  who  encourages,  '""»»"<'  qu»"«i». 
excites,  or  stirs  up  any  suit,  quarrel,  or  controversy  between  two  or 
more  persons,  with  intent  to  injure  any  such  person,  shall  be  fined  not  8.AC.  48». 
more  than  five  hundred  dollars.     [29  v.  144,  §  14.] 

Sec.  6912.     A  judge  of  the  court  of  common  pleas  who,  during  Judge  of  commoa 
his  continuance  in  office,  acts  as  attorney,  counsel,  or  advocate  for  torney'beffre*^uI 
any  party  in  the  court  of  any  justice  of  the  peace,  shall  be  fined  not  "'*  °^  '*"=  <"•"•• 
more  than  two  hundred  nor  less   than   fifty  dollars,  and  imprisoned  8.  *  *•  *««• 
not  more  than  thirty  nor  less  than  ten  days.     [47  v.  37,  §  i.T 

Sec  6913.     Whoever  takes  upon  himself  to  exercise,  or  officiate  in,  Usurpation  of 
any  office  or  place  of  authority  in  this  state,  without  being  lawfully  "^^  *"''  "p*"** 
authorized,  and  whoever,  by  color  of  his  office,  willfully  and  corruptly 
oppresses  any  person,  under  pretense  of  acting  in  his  official  capacity,  _     _  .„ 
shall  be  fined  not  more  than  three  hundred  dollars,  or  imprisoned  not      *  •      • 
more  than  twenty  dayS,  or  both.     [29  v.  144,  §  13.] 

Sec  6914.     Whoever,  having  been  appointed  a  notary  public,  does  Notarie«  acting 
or  performs  any  act  as  a  notary  public  after  the  expiration  of  his^  term  pirVd"**^'  "' 
of  office,  knowing  that  his  term  of  office  has  expired,  shall  be  fined  not  seb  §  122. 
exceeding  five  hundred  dollars.     [55  v.  13,  ^5  17.]  8.4C.876. 

Sec  6915.     Whoever,  being  a  county  commissioner,  is  guilty  of  Misconduct  in 
any  misconduct  in  office,  shall  be  fined  ndt  more  than  four  hundred  cfm^usi^irn""' 
dollars,  and  forfeit  his  office.     [51  v.  422,  §  19.]  S^cm;. 

NEGLIGENCE  OF   OFFICERS. 

Sec!  6916.     A  sheriff,  or  jailer,  or  other  person,  having  the  care  and  Jai''"-  siiirerim? 
custody  of  any  jail,  who  suffers  the  same  to  become  foul  or  unclean,  so  cfe  '" ''"'°'"° "''" 


;ie.in. 


\  6909.     A  reward  oSered  for  the  apprehension  of  a  thief,  and  money,  can   not  be  claimed    «..  iimAnillv 
ly  a  constable  executing  his  duty,     Gilmore  v.  Leviit,  12  O.  281.  """  *??•■"•*• 

A  public  officer  who  receives  money  to  pay  a  public  creditor,  and   obtains  a  receipt  for  the 
whole  upon  the  payment  of  a  part,  is  liable  lot  the  residue.     Slaughter  v.  Hamm,  2  O.  271. 

An  officer  whose  fees  arc  fixed  by  law,  can  charge  fees  for  those  services  only  to  which  com- 
pensation is  fixed.     Dtboit  v.  Trustees  of  Cincinnati  Tf.,  7  O.  S.  237. 

A  county  treasurer  performing  the  duties  of  a  township  treasurer  can  not  charge  the  fees 
allowed  by  law  to  township  treasurers,  in  the  absence  of  any  law  permitting  him  to  do  so.     /b. 

J  6910.    Where  the  officer  stands  justified  in  law  for  his  act,  it  is  incompetent  to  inquire  into  g^  Appendlz. 
his  motive  for  the  act.     Taylor  v,  Alexander,  6  0. 144 

9  6913.     An  officer  legally  elected  and  qij.ilified,  continuing  to  act  as  such  officer  after  the  ex- 
piration of  his  term,  in  good  faith,  reasonably  believing  it  to  be  his  duty  to  discharge  the  duties  See  ABveadlX* 
of  the  office  until  his  successor  is  qualified,  is  not  to  be  regarded  as  criminally  usurping  the  ^ 

office,  within  the  meaning  of  section  13  of  the  act  of  1831.     Knidler  v.  Stitte,  24  O.  S.  22. 
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Tit.  /,  Ch.  7.         OFFENSES  AGAINST  PUBLIC  HEALTH.       §§  6917-6919. 

,,   ,.       . ,     .    that  the  health  of  any  prisoner  may  be  endangered,  or  suffers   any 

DcalinK  with  oris-        .  .-'!.  ■'.  *;.'_  ,-' 

oner  less  strictly  prisoDcr,   Sentenced  to   imprisonment  for  any  criminal  offense,  to  be 

war"rants  *""  dealt  with  in  a  manner  less  strictly  than  intended  by  the  sentence,  shall 

ti.*C.48]M.  be  fihed  not  more  than  one  hundred  dollars.     [29  v.  144,  §§  42,  51.] 
Ministerial  Sec.  6917-     A  clerk,  sheriff,  coroner,  constable,  or  other  ministerial 

n?g"c"ing  o?  «-  officer,  who  willfully  refuses  or  neglects  to  perform  any  duty  he  is  re- 

tiie^r^dut  '^"^°™  Quired  by  law  to  perform,  in  any  criminal  case  or  proceeding,  and  every 

criininai  ca«f.  Officer  whose  duty  it  is  to  execute  the  same  who  delays  to  serve  any 

Delaying  to  exe-  warrant  legally  issued  in  any  criminal  case,  which  is  delivered  to  him 

cute  criminal  pro-  to  cxecute,  when  in  hispower  toscrve  the  samc,  either  alone  or  by  calling 

'^"''  assistance,  shall,  if  the  offense  charged  be  a  felony,  be  fined  not  more 

Punishment.  than  five  hundred  dollars,  or  imprisoned  not  more  than  thirty  days,  or 

8.  *  C.  4M.  both,  or,  if  the  offense  be  a  misdemeanor,  be  fined  not  more  than  one 

8.  *  C.  itw.  hundred  dollars,  or  imprisoned  not  more  than  twenty  days,  or  both. 

*  An  officer  convicted  under  this  section  may  be  removed  from  office  by, 

S.AC.i40t.     .  order  of  the  court.     [29  v^  144,  ^§  47,  48,  49;  22  v.  199,  S§  4,  n.] 
Refusing  to  aid         Sec.  6918.     Whoever,  when  called  upon  by  the  sheriff,  coroner, 

officers  in  arrest-  constablc.  Or  Other  ministerial  officer,  to  assist  him  in  apprehending  any 

ins  scctinni?  etc  i  i  o        y 

a  criminal,  and  in  person  charged  with  Or  convicted  of  any  criminal  offense,  or  in  secur- 
preMrving  the      j^g  g^^,]^  persou  whcH  apprehended,  or  in  conveying  him  to  jail   or 
prison,  neglects  or  refuses  to   render  such  assistance,  shall  be  fined 
8.  AC. MO.         jjjjj.  j^^jj.^  ji^^jj  j^|-jy  (jollars.     [29  v.  144,  §  22.] 

Juror  before  jus-  Sec.  6918rt.  Anv  pcrsou  Serving  as  a  juror  in  any  case  pending 
penally forr^letv-  before  a  justice  of  the  peace  in  this  stat^,  who  shall,  knowingly,  either 
ing  e»<-essive  fees,  directly  or  indirectly,  ask  or  receive  for  such  service,  or  any  party  to 
such  suit  who  shall,  knowingly,  either  directly  or  indirectly,  pay  or 
consent  or  agree  or  offer  to  pay,  or  shall,  knowingly,  consent  that  there 
may  be  paid  or  taxed  in  the  cost  for  such  service  a  greater  amount  than 
is  by  law  provided  therefor,  ghall  be  fined  not  less  than  five  dollars  not 
more  than  fifty  dollars.     \March  21,  1889:  86  v.  127.] 


CHAPTER  7. 

OFFENSES    AC.AINSr    PUBLIC    HE^ALTH. 

Section  r  Section 

•        6919.  _porporations    may    be     proscctucd    for    0923.  Depositing  dead  animals,  offals,  etc..  into 
nuisance  ;  court  to   or#er  nuisance  to  |  or  upon  land  or  water, 

be  abated.  ^  6924.  Certain   business  and  buildings  are  nuis- 

6920.  Where  certain  nuisances  deemed  to  have  !  ances  when   near  stale  benevolent  \\>- 

been    committed ;    continuance    uf,    a  i  stitutions. 

scpar.-ile  ulTensc.                                            |  692.5.  Throwinjf  coal,  dirt,  etc.,  into  rivers,  etc. 

6921.  Nuisances.                                                          '6926.  Obstructing  ditch,  drain,  or  water-course. 
C922.  Creating    artificial   ponds    aid    stagnant     6927.  Befouling  well,  spring,  etc. 

water.  I  6928.  Selling  unwholesome  provisions. 

NUISANCES. 

L  rporauons  may      Sec.  6919.     Corporations  may  be  jjrosecuted  by  indictment  for  vio- 
!>•:  prosecuted  for  jation  of  any  of  the  provisions  of  sections  sixty-nine  hundred  and  twenty- 
one,  sixty-nine  hundred  and  tiventy-two,  sixty-nine  hundred  and  tiventy-three, 
sixty-nine  hundred  and  twenty-four,  sixty-nine  hundred  and  tu'enty-five,  and 
s.  A8.es.  sixty-nine  hundred  and  tiventy-six  [62  v.  137,  §  2;  63  v.  96,  ^  1];  and 

Court  to  order       in  every  case  of  conviction  under  said  sections  the  court  shall  adjudge 
nuisance  abated,    ^jjat  the  nuisancc  described  in  the  indictment  be  abated  or  removed, 

g69I9.  The  judgment  required  by  the  statute,  upon  c'lnviclion  for  maintaining  a  nuisancc,  un- 
der the  act  of  Aprill.^.  IK57,  can  not  be  dispensed  with  upon  a  showing  that  the  nuisance  does  not 
exist  at  the  time  of  rendering  the  judgment.  The  order  to  abate  does  not  issue  as  a  matter  of 
course  If  the  nuisance  has  ceased,  the  order  will  not  issue.  Smi/A  v.  Statft  i2  O.  S.  539; 
Atatthrws  v.  State,  25  O.  S.  636. 
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and  may  issue  an  order  to  the  sheriff  to  execute  such  judgment  at  the 

cost  and  expense  of  the  defendant.     [54  v.  130, 45  3]  S.  AC.  881. 

Sec.  6920.     An   offense   charged   under  either  of  said  sections  when  certain 
shall   be  construed  and  held  to  have  been  committed  in  any  county  nuisances  deemed 
whose   inhabit^ts  are  or  have   been   injured  or  aggrieved  thereby  mined' 
\6i  V.  137,  S  ij:  and  the  continuance  of  any  nuisance  for  five'days  ^.•*8.W0. 
after   prosecution    commenced   therefor    shall    be    deemed   an   addi-  separate  offense. 
tional  offense.    [30  v.  22,  §§  i,  2,  3;  63  v.  102,  §  i.l         Sup.  g? v.  350.     8.  AC. 878. 

Sec.  6921.     Whoever  erects,  continues,  uses,  or  maintains,  any  build-  Naisances. 
ing,  structure,  or  place,  for  the  exercise  of  any  trade,  employment,  or  busi-  see  Sup. 
ness,  or  for  the  keeping  or  feeding  of  any  animal,  which,  by  occasion- 
ing noxious  exhalations,  or  noisome  or  offensive  smells,  becomes  inju- 
rious to  the  health,  comfort,  or  property  of  individuals,  or  the  public, 
or  causes  or  suffers  any  offal,  filth,  or  noisome  substance  to  be  collected 
or   to  remain  in  any  place,  to  the  damage   or  prejudice   of  others, 
or  the  public,  or  obstructs  or  impedes,  without  legal  authority,  the  pass- 
age of  any  navigable  river,  harbor,  or  collection  of  water,  or  corrupts, 
or  renders  unwholesome  or  impure,  any  water-course,  stream,  or  water,  8.^0.878. 
or  unlawfully  diverts  any  such  water-course  from  its  natural  course  or 
state,  to  the  injury  or  prejudice  of  others,  or  obstructs  or  incumbers,  by  8.AC.880. 
fences,  buildings,  structures,  or  otherwise,  any  public  ground  or  high- 
way,  or  any  street  or  alley  of  any  municipal  corporation,  shall  be  fined 
not  more  than  five  hundred  dollars.     [30  v.  22,  §§  i,  2;  54  v.  130,  i;§ 
J,  2;  72  v.  112,  S  i;  32  V.  38,  §  I.] 

Sec.  6922.    Whoever  builds,  erects,  continues,  or  keeps  up,  any  dam  creating  aniiiciai 
or  other  obstruction,  in  any  tiver  or  stream  of  water,  and  thereby  raises  p""*"'  »"••  ""k- 
an  artificial  pond,  or  produces  stagnant  water,  which  is  manifestly  injuri- 
ous to  the  public  health  and  safety,  shall  be  fined  not  more  than  five  *•**'•♦••• 
hundred  dollars.     [29  v.  144,  §  46.] 

Sec.  6923.     Whoever  puts  the  carcass  of  any  dead  animal,  or  the  Depositing  dead 
offiil   from    any  slaughter-house  or  butcher's  establishment,   packing-  J",i"iito°o'r''upoB 
house   or  fish-house,  or  any  spoiled  meats,  or  spoiled  fish,  or  any  putrid  lanii  or  water, 
animal  substance,  or  the  contents  of  any  privy  vault,  upon  or  into  any  Am.,  etc.;  see  Sup. 
lake,  river,  bay,  creek,  pond,  canal,  road,  street,  alley,  lot,  field,  mead- 
ow, public  ground,  market-space,  or  common,  and  whoever,  being  the 
owner  or  occupant  of  any  such  place,  knowingly  permits  ai)y  such 
thing  to  remain  therein,  to  the  annoyance  of  any  of  the  citizens  of  this  *'  ^  *^'*  ''"*■ 
state,  or  neglects  or  refuses  to  remove  or  abate  the  nuisance  occasioned 
thereby  within  twenty-four  hours  after  knowledge  of  the  existence  of 
such  nuisance  upon  any  of  the  above  described  premises  owned  or 
occupied  by  him,  or  after  notice  thereof  in  writing  from  any  supervisor, 
constable,  trustee,  or  health  officek'  of  any  municipal  corporation  or 
township  in  which  such  nuisance  exists,  shall  be  fined  not  more  than 
fifty  dollars  nor  less  than  one  dollar ;  but  the  provisions  herein  before 
made,  shall  not  prohibit  the  depositing  of  the  contents  of  privy  vaults 
and  catch  basins  into  trenches  or  pits  not  less  than  three  (3)  feet  deep, 
excavated  in  any  lot,  field  or  meadow,  the  owner  thereof  consenting, 
outside  the  limits  of  any  municipal  corporation,  and  not  less  than  thirty 
(30)  rods  distant  from  any  dwelling,  well  or  spring  of  water,  lake,  bay, 
pond,  canal,  river,  creek,  brook  or  stream  of  water,  public  road  or 
highway;  provided,  said  contents  deposited  in  said  trenches  or  pits  are 
immediately  thereafter  covered  with  dry  earth  to  the  depth  of  at  least 
twelve  inches ;  nor  shall  said  provisions  prohibit  the  depositing  of  ^aid 
contents  into  furrows,  situated  and  distant  as  specified  for  said  trenches 
or  pits ;  provided,  the  same  are  immediately  thereafter  wholly  covered 

f  G^-l.    As  to  wliat  is  a  ^kutficient  descripliou  uf  a  highway,  wlicru  ii  i>  oD-^trucicO,  scu  ,naUhrws  "™ 

<.  StmU,  •&  O.  S.  .V%. 


Vol.  II — 3. 


Digitized  by 


Google 


1702 


TU.  I,  Ch.  7.         OFFENSES  AGAINST  PUBLIC  HEALTH.       §§  6924-6927. 


Certain  biisinesR 
and  buildings  are 
nuisances  when 
near  state  benevo- 
lent institutions. 


•.AS.  fit. 


Fcrinttliiig  cm;  - 
tyiiig  of  tou-.l  thrt, 
perrolcum,  etc., 
into  nvers.  etc. ; 
penalty. 
Am.  87  V.  3S>. 


Obstructing 
ditchp  drain,  or 
water-course. 


Berouling  well, 
spiing,  etc. 


with  dry  earth  by  plowing  or  otherwise;  and  provided,  also,  that  the 
owner  or  occupant  of  the  land  in  which  said  furrows  are  plowed  con- 
sents and  is  a  party  thereto ;  provided,  also,  that  the  board  of  health 
of  any  municipal  corporation  may  allow  said  c6ntents  to  be  def>osited 
within  the  corporate  limits,  into  trenches  or  pits,  or  furrows,  situate, 
distant  and  to  be  covered  as  aforesaid.    [April  14,  1888:  85  v.  268.] 

Sec.  6924.  Whoever  carries  on  the  business  of  slaughtering,  or 
tallow-chandlery,  or  manufacturing  glue,  soap,  starch,  or  other  article, 
the  manufacture  of  which  is  productive  of  unwholesome  or  noxious 
odors,  in  any  building  or  place  within  one  mile  of  Longview  asylum,  or 
any  of  the  state  benevolent  institutions,  or  erects,  within  one  hundred 
and  twenty  rods  of  any  state  benevolent  institution,  any  rolling-mill,  blast- 
furnace, nail  factory,  copper-smelting  works,  boiler  factory,  petroleum  oil 
refinery,  or  any  other  works  which  may  generate  unwholesome  or  nox- 
ious odors,  or  make  loud  noises,  or  which  may  annoy,  or  endanger  the 
health  or  prevent  the  recovery  of  the  inmates  of  any  such  institution, 
shall  be  fined  not  more  than  five  hundred  nor  less  than  one  hundred 
dollars ;  all  property,  real  or  personal,  which  is  used  with  the  knowledge 
of  the  owner  thereof  in  violation  of  this  section,  shall  be  liable  for  Uie 
fines  and  costs  assessed  for  such  violation,  without  exemption.  [62  ». 
137.  S^  I.  2.  3;  63  V.  96,  §§  I,  2;  63  v.  57.] 

Sec.  6925.  Whoever  intentionally  throws  or  deposits,  or  permits 
to  be  thrown  or  deposited,  any  coal  dirt,  coal  slack,  coal  screenings, 
or  coal  refuse  from  coal  mines,  or  any  refuse  or  filth  from  any  coal  oil 
refinery  or  gas  works,  or  any  whey  or  filthy  drainage  from  a  cheese 
factory,  upon  or  into  any  of  the  rivers,  lakes,  ponds,  or  streams  of  this 
state,  or  upon  or  into  any  place  from  which  the  same  will  wash  into 
any  such  river,  lake,  pond  or  stream;  or  whoever  shall,  by  himself, 
agent  or  employe,  cause,  suffer  or  permit  any  petroleum  or  crude  oil, 
or  refined  oil  or  refuse  matter  or  filth  from  any  oil  well,  or  oil  tank,  01 
oil  vat,  or  place  of  deposit  of  crude  or  refineid  oil,  to  run  into,  or  be 
poured,  or  emptied,  or  thrown  into  any  river,  or  ditch,  or  drain,  or 
water-course,  or  into  any  place  from  which  said  petroleum,  or  crude 
oil  [or]  refuse  matter,  or  filth  or  refined  oil  may  run  or  wash,  or  does 
run  of  [or  ?]  wash  into  any  such  river,  or  ditch,  or  drain,  or  water- 
cours<?,  shall  be  fined  in  any  sum  not  more  than  five  hundred  dollars 
nor  less  than  fifty  dollars ;  and  such  fine  and  costs  of  prosecution  shall 
be  and  remain  a  lien  on  said  well,  oil  tank,  oil  refinery,  oil  vat  and 
place  of  deposit,  and  the  contents  of  said  well,  oil  tank,  oil  refinery, 
oil  vat  or  place  of  deposit,  until  said  fine  and  costs  are  paid ;  and  said 
well,  oil  tank,  oil  refinery,  oil  vat  or  place  of  deposit,  and  the  contents 
thereof,  may  be  sold  for  the  payment  of  such  fine  and  costs,  upon  exe- 
cution duly  issued  for  that  purpose.     [April  16,  1888:  85  v.  286.! 

Sec.  6926.  Whoever  willfully  obstructs  any  ditch,  drain,  or  water- 
course constructed  by  proceedings  before  any  board  of  county  commis- 
sioners or  township  trustees,  or  diverts  the  w'ater  therefrom,  shall  be 
fined  not  more  than  one  hundred  nor  less  than  ten  dollars.  [72  v. 
150.  §§  I.  2;  68  v.  67,  §  24.] 

Sec.  6927.  Whoever  maliciously  puts  any  dead  animal,  carcass,* 
or  part  thereof,  or  any  other  putrid,  nauseous,  noisome,  or  offensive 
substance,  into,  or  in  any  manner  befouls,  any  well,  spring,  brook,  or 
branch  of  running  water,  or  any  reservoir  of  water-works,  of  which 
use  is  or  may  be  made  for  domestic  purposes,  shall  be  fined  not  more 
than  fifty  nor  less  than  five  dollars,  or  imprisoned  not  more  than  sixty 
days,  or  both.     [70  v.  12,  §  2.] 
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§6928. 


OFFENSES  AGAINST  PUBLIC  POLICY. 


Tit  /,  CIu  8. 


SELLING    UNWHOLESOME   PROVISIONS. 


Set  ahe  g  8805 
et  seq. 


Sec.  6928.  Whoever  sells  any  kind  of  diseased,  corrupted,  adul-  selling  unwhoie- 
terated,  or  unwholesome  provisions,  whether  for  meat  or  drink,  with-  ***"**  proviHon*. 
out  making  the  condition  of  the  same  known  to  Ijie  buyer,  and  whoever 
kiUs,  for  the  purpose  of  sale,  any  calf  less  than  four  weeks  old,  or  sells, 
or  has  in  possession  with  intent  to  sell,  the  meat  of  any  calf  which  he 
knows  to  have  been  killed  when  less  than  four  weeks  old,  shall  be 
fined  not  more  than  fifty  dollars,  or  imprisoned  twenty  days,  or  both. 
[29  v.  144,  §  45.] 


8.AC.4tt. 


CHAPTER  8, 


OFFENSES    AGAINST   PUBLIC   POLICY. 


Sbction 

tt29.  Publishing  lottery  schemes,  etc. 

(080.  Selling  tickets,  etc.,  in  lotteries  or  schemes 
of  chance. 

(031.  Promoting  lotteries,  or  any  scheme  of 
chance. 

flaS2.  Keeping  room,  etc.,  for  gambling,  or  per- 
muting same  to  be  so  used;  renting 
room  to  be  used  for  gambling. 

033.  Suffering  gaming  upon  device  for  gain  in 
house,  etc. 

6334.  Exhibiting  gambling  device  for  gain; 
gambling  for  a  livelihood. 

69S4a.  Contracts  for  options  on  grain,  cornering 
the  market,  etc. 

6B83l  Keepers  of  houses  of  public  resort  suffer- 
ine  games  to  be  played  thereat. 

69C5J,   PUying  games  in  public  places. 

6S37.  Inducing  minor  to  play  for  money,  etc. 

69^8.  Playing  gamz,  or  making  bet  for  money. 

C9!{9.  Betting  on  elections. 

C6a39,-t.3  ^69R9a.  Selling  of  pools  ptohibitcd. 

16839,-2.)  Prohibiting  bucket  shops;  gambling 
in  stocks,  bonds,  etc.,  penalty. 

! 8939,-3.)  When  off^ensc  deemed  complete. 
03£l,-4.]  When  written  statements  ^all  be  fur- 
nished to  customers. 

(6939,-^.1  **  Bucket  shop"  and  **  margin '*  de- 
nned. 

{6099,-6-1  Penalty  for  permitting  building  to  be 
used  for  **  bucket  shop'*  or  grain  gam- 
bling. 

0!MO.  Being  found  in  ft  state  of  intoxication 

•Ml.  (Repealed.! 

69C2.  Keeping  a  place  where  intoxicating  liq- 
uors are  sold  in  vioUtion  of  law. 

6913.  Buying  intoxicatingjiquor  for  minors  or 
persons  intuxicatefi. 

«Mi.  (Repealed.] 

6943.  Selhng  liquor,  or  trading,  near  certain 
meetings. 

6M6.  Prohibiting  sale  of  Intoxicating  liquors 
and  keeping  houses  of  ill-fame  at  cer- 
tain places. 

60160.  Prohibiting  sale  of  intoxicating  liquors 
near  soldiers*  and  sailors'  home. 

•9n.  Furnishing  liquor  to  prisoners. 

CMS.  No  intoxicating  liquors  to  be  sold  on  elec- 
tion days,  and  drinking  places  to  be 
ck>sed. 

6M9.  Failing  to  properly  brand  packages  of 
liquor.  , 

69601  Adulterating  liquors. 

6951.  Cruelty  to  animals. 

(6951,-1*1  City  solicitor  of  cities  of  first  grade, 
second  class,  to  prosecute  cases  under 
\\  6951.  6984^. 

WSiL  Do2-6ghtinfr,    cock-fighting,    etc.;    who 

deemed  aiders  and  abettors. 

6953.  Manufacturing,  storing,  and  transporting 
nitro-glycenne. 

6i6<L  Adulterating  coal  oil. 

69-">.i.  Using  untested  petroleum  oil. 

69~4l.  Selling  empty  oil  vessels  with  stamp  on. 

6957.  SeUiog  or  giving  away  poisons 


Section 

695K.  Depositing  poison  in  thoroughfares. 
ti959.  Catching  or  killing  muskrats,  mink,  or 
otter,  at  certain  seasons. 

6960.  Kilbng  or  injuring  certain  birds ;  destroy- 

ing  or  disturbing  eggs  of  same  birds. 

6961.  Unlawful  killing  or  catching  of  game. 
G9G2.  Discharging  fire-arms  on  lawns,  etc. 
6%!{.  Kilting  wild  deer  at  certain  seasons. 
^964.  Exposing  for  sale  game  killed  in  violation 

of  law;  prima  facie  evidence  of  unlaw- 
ful killing. 

G965.  Disturbing  pigeon  roosts,  etc.,  sneak 
boats. 

0960.  Shooting  or  hunting  on  lands  of  another; 
disturbing  birds'  eggs,  etc. 

69f?7.   Ferrets  not  to  be  used  to  catch  rabbits. 

tiUt'iS.  Unlawful  killing  or  catching  of  fish. 

[0068,-l.j  0i)G8a.  Catcning  certain  fish  in  spawn* 
ing  season. 

[6068.-2.]  (>t;68a.  Penalty  fur  killing  fish  with 
explosives  or  poison. 

[6968.-3.]  Tax  on  fishing  nets  used  in  certain 
places;  tag  for  nets;  penalty. 

6969.  Officer  or  agent  of  state  wno  Is  inter- 
ested in  contracts  for  use  of  state. 

GOTO.  Frauds  by  superintendents  of  public 
work. 

6071.  -County  auditor  failing  to  report  to  state 
auditor. 

6972.  County  auditor  failing   to  make   settle- 

ment, etc, 

6973.  Fraudulent   entry  of    lax    omissions    by 

county  auditor. 

6974.  County  recorder  recording  plats  before 

approval. 

6975.  Members  of  boards  of  education. 
G^7oa.  Giving  reward  for  introduction  of  school 

books,  etc. ;  relations;  pecuniary  inters 
est :  penalty. 
0076-  Municipal  omcer  being  interested  in  cor- 
poration contracts,  or  acting  as  super- 
intendent of  corporation  work. 

6977.  Justice  of  the  peace  failing  to  make  and 

set  up  lists  of  unclaimed  moneys  in  his 
hands. 

6978.  Refusal  of  justice  to  deliver  up  docket, 

etc. 

6079.  Harboring  or  concealing  thief  or  robber. 

6080.  Violation  by  engineers  of  cert.oin  duties 

at  or  near  crossings;  obstructing  high- 
ways, 

69S0a.  Unlawful  occupation,  etc.,  of  highways 
by  railroads  in  Columbus. 

6981.  Riding  or  driving  into  inclosuresof  rail- 
roads, etc. 

6082.  Climbing  upon  railroad  cars. 

fiOKS.  Misconduct  in  street  cars. 

6981.  Employing  children  under  fourteen  years 
in  shows,  etc. 

6?t8la.  Torturing  or  neglecting  children. 

69B5.  When  certain  sections  do  not  apply. 

69tJ6.  Minor  under  twelve  years  not  to  be  eii»> 
ployed  in  factory. 

69860.  Selling,  etc.,  firearms  to  minors. 
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Section 

698C&.  Selline  toy  pistol  to  certain  minors. 

60i«6fia.  Employing  certain  minors  in  factories. 

698066.  Penalties. 

(iUtStic,  Duties  of  inspectors  of  shops. 

6987.  ^Repealed.] 

69-8.  [Repealed.] 

698lf.  Enticing  married  perspn:>  to  join  certain 

sccis. 
6000.  Administering  anxsthetics   without    the 

pre.|*cnce  of  a  witness. 
6091.  Practicing    dentistry   without    qualifica*  ' 

tion. 
6992.  Practicing  medicine  or  surgery  without 

qiialiiication. 
6093.  Taking  or  selling  note  for  patent  right.       \ 
69'.M.  V.ngrants,  how  punished. 
0i*95.  Tramps. 
69%.  Connecting  river  bridges  to  Ohio  shore  of 

Ohio  river. 
6y97.  Tavern  keeper  permitting  rioting,  drunk- 
enness, etc.,  in  his  hou:>e. 
0998.   Permitting   minors  to  play  pool   or   bill-  I 

iards.  ' 

[6998,-1.1  Prohibiting  sale  of  cigarettes  and  to-  \ 

bacco  to  minors.  i 

6999.  Pawnbruker  failing  to  take  license,  or  to  ; 

keep  register.  ] 

7000.  Keeper  of  public  house  keeping  or  per-  | 

mitting  ball  or  ten-pin  alley. 

7001.  SutTering  Canada  thistles  to  grow  on  land,  : 

and  vcn^ling  seed  thereof. 
700X.  Sellinsfertilizers withoutprintedanalysis. 
7003.  Importing  cattle   infected   with  Spanish 


Section 

7004.  Kirtng  cannon  or  exploding  gunpowder  ob 

public  streets. 

7005.  Exhibiting  puppet  show,  etc.,  for  money. 
7U)0.  Exhibitions  at  fairs  prohibited. 

7007.  Playing    bullets,   or  running    horses  O' 

shnoting  in  municipal  cotporaiion. 

7008.  Permitting  do^.-)  tu  luu  at  laige. 

700i».   Failing  to  builU  covert  for  mill  wheels. 
701U.  Not  providing  halls  with  means  of  escape; 
obstructing  ai.slcs,  etc. 

7011.  Adverti.sing  to  procure  divorce. 

7012.  Auctioneer  neglecting  his  legal  duties. 

7013.  Auctioneer  farming  out  his  ol6ce. 

7014.  Sending  or  assigning    claims   to  be   col> 

lected  outside  of  stale  by  attachment. 

7015.  Payment  ol  laborers  in  scrip  or  goods  at 

excessive  prices. 

[7015,-1.]  Pleading. 

701G.  Compelling  employes  to  purchase  at  cer- 
tain places. 

7017.  Prosecuting  attorney  to  enforce  last  two 
sections. 

[70(17,-1.]  Trespassing  by  jemployes  of  telo- 
phone'Snd  telegraph  companies. 

[7017.-2.]  Sale  and  use  of  opium;  keeping  a 
place    therefor  or  resorting    to    such 

ylace. 
Penalty  for  unlawfully  wearing  gnuul 
army  or  other  military  badges. 

f 701 7,-4.1  Insignia  of  civil  or  religious  societies. 
7017,-5.]  Unlawful    obtaining    of  registry    or 

transfer  in  any  herd  ^x>k  ;  penalty. 
[7017,-6.]  Venue  of  such  crime. 


See  Sup. 


LOTTERIES. 

Publishing  lottery  Sec.  6929.  Whoever  writes,  prints  or  publishes  in  any  way,  an 
•chemes.  etc,  accouHt  of  any  lottery  or  scheme  of  chance,  of  any  kind  or  descrip- 
tion, by  whatsoever  name,  style  or  title  the  same  may  be  denominated 
or  known,  stating  when  or  where  the  same  is  to  be  or  has  been  drawn, 
or  the  prizes  therein,  or  any  of  them,  or  the  price  of  a  ticket,  or  show- 
ing therein  where  any  ticket  may  be,  or  has  been  obtained,  or  in  any 
way  giving  publicity  to  such  lottery  or  scheme  of  qhance,  shall  be  fined 
not  more  than  five  hundred  dollars  or  imprisoned  in  the  county  jail 
not  more  than  six  months,  or  both  ;  and  such  person  shall  be  liable 
to  prosecution  in  each  and  every  county  where  such  publication  shall 
be,  by  such  person,  circulated.      \^May  i8,   1886:  Zj^  v.  195.] 

Sec.  6930.  Whoever  vends,  sells,  barters,  or  in  any  way  disposes 
of,  any  ticket,  order,  or  device  of  any  kind,  for  or  representing  any 
number  of  shares,  or  any  interest,  in  any  lottery,  "policy,"  or  scheme 
of  chance,  of  any  kind  or  description,  by  whatever  name^  style,  or 
title  the  same  may  be  denominated  or  known,  whether  located,  or  to  be 
drawn,  paid,  or  carried  on,  within  or  without  this  state,  shall  be  fined 
not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than  six 
months,  or  both.     [59  v.  10,  §44.] 

Sec,  6931.  Whoever,  publicly  or  privately,  as  owner  or  agent, 
establishes,  oppns,  sets  on  foot,  carries  on,  promotes,  makes,  draws,  or 
acts  as  "  backer"  or  "vender"  for  or  on  account  of,  or  is  in  any  way 
concerned  in,  any  lottery,  "policy,"  or  scheme  of  chance,  of  any  kind 
or  description,  by  whatever  name,  style,  or  title  the  same  may  be  denom- 
inated or  known,  whether  located,  or  to  be  drawn,  paid,  or  carried  on, 
within  or  without  this  state,  or  by  any  of  the  means  aforesaid  exposes 
or  sets  to  sale  any  "thing  of  value,  sliall  be  fined  not  more  than  five 
hundred  nor  less  than  fifty  dollars,  and  imprisoned  not  more  than  ninety 
nor  less  than  ten  days.      [59  v.  10,  §  44:  70  v.  123,  ^  43.] 


Selling;  tickets, 
etc..  in  lotteries 
or  schemes  of 
chance. 

See  Sup. 


&  AS. 887 

Promoting  lot- 
teries, or  any 
scheme  of  cha 


See  Sup. 


M.  A».<87, 


g  69'29.  Sec.  2  [the  repealing  section]  of  the  act  amending  Src.  692;>.  provides:  *'ihai  all 
viol:ni<>ns  thereof,  and  all  prosecutions  now  pending  under  said  section  shall  not  be  aOectcd  by 
the  repeal  thereof,  but  that  the  same  shall  be  prosecuted  to  final  conviction  and  sentence  as 
though  this  act  had  not  been  passed." 
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GAMING  AND  BETTING.  ^«  «^''  8*289  A 

stq. 

Sec.  6932.     Whoever  keeps  a  room,  building,  arbor,  booth,  shed.  Keeping  room, 
or  tenement,  or  canal-boat  or  other  watercraft,  to  be  used  or  occupied  or'^permiulng  thf ' 
for  gambling,  or  knowingly  permits  the  same  to  be  used  or  occupied  for  J^"j  "''"'"' 
gambling,  and  whoever,  being  the  owner  of  any  room,  building,  arbor, 
booth,  shed,  or  tenement,  or  csmal-boat  or  other  watercraft,  rents  the  Renting  room  to 
same  to  be  used  or  occupied  for  gambling,  shall  be  fined  not  more  than  Jf;  "g"*  ^"  ^ '"" 
five  hundred  nor  less  than  thirty  dollars,  or  imprisoned  not  more  than 
thirty  nor  less  than  ten  days,  or  both ;  and  an  owner  of  any  such  build- 
ing, tenement,  or  watercraft,  who  knows  that  any  gaming  device  b 
used  or  kept  therein  for  gambling,  and  does  not  forthwith  make  com-  when  owner     _ 
plaint  against  the  person  so  using  or  keeping  the  same,  shall  be  deemed  ^"iTSse'"  ''"°"* 
to  have  knowingly  permitted  the  same  to  be  used  and  occupied  for 

1  T/-Dn  8.*C.  662. 

such  purpose.     [54  v.  196,  §  i. J  ^ 

Sec.  6933.     Whoever  suffers  any  game  whatsoever  to  be  played  s„(Tering  gaming 
for  gain,  upon  or  by  means  of  any  gaming  device  or  machine,  of  any  ^SI."in"hou«'!'ete 
denomination  or  name,  in  his  house,  or  in  any  out-house,  booth,  arbor, 
or  erection,  of  which  he  has  the  care  or  possession,  shall  be  fined  not 
more  than  two  hundi«d  nor  less  than  fifty  dollars.     [29  v.  442,  §  9.]  8.*C.660. 

Sec.  6934.     Whoever  keeps  or  exhibits  for  gain,  or  to  win  or  gain  Exhibiting  gam- 
raoney  or  other  property,  any  gambling  table  (except  billiard  table),  or  Wng  devce  for 
faro  or  keno  bank,  or  any  gambhng  device  or  machine  of  any  kind  or 
description,  under  any  denomination  or  name  whatsoever,  or  keeps  or  8««  Appendix, 
exhibits  any  billiard  table  for  the  purpose  of  betting  or  gambling,  or 
allows  the  same  to  be  used  for  any  such  purpose,  or  engages  in  gam-  Gaiiibiing  for  a 
bling  for  a  livelihood,  or  is  without  any  fixed  residence,  and  in  the   '""'"• 
habit  or  practice  of  gambling,  is  a  common  gambler,  and  shall  be  fined 
not  raore  than  five  hundred  nor  less  than  fifty  dollars,  and  imprisoned 
not  more  than  ninety  nor  less  than  ten  days,  and  shall  give  security,  in 
the  sum  of  five  hundred  dollars,  to  be  of  good  behavior  for  one  year.  >*•  *  c  604. 
(54  v.  196,  <5  2 ;  73  V.  249,  §  I.]  ' 

Sec    6934i.     Whoever  contracts  to  have  or  give  to  himself  or  an-  Contracts  for  . 
other  the  option  to  sell  or  buy,  at  a  future  time,  any  grain,  or  other  ?5J;re"ring"tSe""' 
commodity,  stock  of  any  railroad  or  other  company,  or  forestalls  the  maritct.etc. 
market  by  spreading  false  rumors  to  influence  the  price  of  commodities 
therein,  or  corners  the  market,  or  attempts  to  do  so  in  relation  to  any 
such  commodities,  shall  be  fined  not  less  than  twenty  nor  more  than  8e«  Appendix, 
five  hundred  dollars,  or  confined  in  the  county  j4il  not  exceeding  six 
months,  or  both ;  and  all  contracts  made  in  violation  of  this  section, 
shall  be  conside»ed  gambling  contracts,  and  shall   be  void ;   provided, 
that  the  provisions  of  this  law  shall  only  be  held  to  mean  and  apply  to 
such  contracts  where  the  intent  of  the  parties  thereto  is  that  there  shall 
not  be  a  delivery  of  the  commodity  sold,  but  only  a  payment  of  differ- 
ences by  the  parties  losing  upon  the  rise  or  fall  of  the  market.     \Apra 
15,  1882:  79  v.  118.]  ,       ,.  r 

Sec   6935      A    keeper  of  a  tavern,  ordinary,  or  other  house   of  Keepers  of  hoM«. 

^^^^^^^^  *  t/*  i..i>4   01  piiniic  resort 

public  resort,  who  suffers  any  game  whatever,  for  a  wager,  to  be  played  ....fering  game* 
at  or  within  such  tavern,  ordinary,  or  other  house  of  public  resort,  or  ;°J;=p'»>='' 
in  any  out-house,  building,  or  erection  appendant  thereto,  shall  be  fined  ^^^^^ 
not  more  than  two  hundred  nor  less  than  fifty  dollars.    [29  v.  442,  §  lo.] 

2  8932.  The  permi-^sion  of  a  single  act  of  gnming,  in  a  house  or  place  not  kept  ■"  to  be  used 
or  occupied  foi  gambling."  not  within  this  section.  Buck  v.  State.  I  O.  b.  61;  and  this  sec- 
tion is  in  aid  of  gij  426'>-71).     /*. 

I  9983.  The  indictment  must  shoiv  the  names  of  the  parlies  snfferel  to  pby.  or  allege  that 
they  are  unlcDOwn ;  also,  whether  the  game  was  for  money  or  other  valuable  thing.  Damt  y. 
SUtf.  7  O.  1  pt.  205:  Buck  V.  Statt,  1  O.  S.  61. 

i  69J1.  For  indictment,  and  wh.it  constitutes  keeping  or  exhibiting  for  gain,  see  Davit  T. 
State  19  O.  S.  270:  Ward  v.  State,  17  Id.  SI 

n  «93&-«98!>.  «e*  *PP«ndl«. 


Digitized  by 


Google 


1706 
Ttt.  I,  Ch.  8.         OFFENSES  AGAINST  PUBLIC  POLICY.    §§  6936-[6939,-2]. 


Playing  nmes  in 
public  places. 


8.  A  C.  6«S. 

Inducing  minor  to 
play  for  money, 
etc. 


S.  A  C.  067. 


Playing  game  or 
making  bet  for 
money. 


&AC.66S. 

Betting  on  elec* 
lion,  how  pun- 
ished. 


Selling  of  pools 
prohibited. 


Prohibiting 
bucket  shops  and 
gambling  in 
stocks,  bonds,  pe- 
troleum, cution, 
grain,  provisions 
and  other  pro- 
duce. 

8m  Appf  Ddlx. 


Sec.  6936.  Whoever  plays  in  any  ordinary,  tavern,  or  race-field, 
or  booth,  arbor,  out-house,  or  other  erection  connected  therewith,  or 
in  any  other  public  place,  at  any  game  whatsoever,  for  a  wager,  or  bets 
or  wagers  on  the  hands  or  sides  of  such  as  do  play  as  aforesaid,  shall 
be  fined  not  more  than  one  hundred  dollars.     [29  v.  442,  §  6.] 

Sec.  6937.  Whoever,  by  any  device  or  pretense,  entices  any 
minor  to  engage  in  any  game  whatever,  for  money  or  property  of  any 
value,  or  makes  any  bet  or  wager  with  a  minor  upon  the  result  of  any 
game,  shall  be  fined  not  more  than  two  hundred  nor  less  than  fifty  dol- 
lars, or  imprisoned  not  more  than  one  year  nor  less  than  three  months. 
[54  V.  196,  §  4.] 

Sec.  6938.  Whoever  plays  at  any  game  whatsoever,  for  any  sum 
of  money  or  other  property  of  any  value,  or  makes  any  bet  or  wager 
for  any  sum  of  money  or  other  property  of  any  value,  shall  be  fined 
not  more  than  one  hundred  dollars,  or  imprisoned  not  more  than  six 
months  nor  less  than  ten  days,  or  both.     [56  v.  24,  §  7.] 

Sec.  6939.  Whosoever  makes  any  bet  or  wager,  sells  or  purchases 
any  pools,  on  the  result  of  any  election  held  under  the  laws  of  this 
state,  or  upon  the  election  of  any  person  to  any  office,  post,  or  situa- 
tion, which  by  the  constitution  or  laws  of  this  state  is  made  elective,  or 
upon  the  election  of  president  or  vice-president  of  the  Unjted  States, 
or  of  any  elector  of  president  or  vice-president  of  the  United  States, 
shall  be  fined  not  more  than  five  hundred  nor  less  than  five  dollars,  or 
imprisoned  not  less  than  ten  days  or  more  than  six  months;  and  when 
the  amount  put  at  hazard  is  between  said  sums,  the  fine  shall  equal 
the  amount  so  hazarded.  Prosecutions  under  this  section  shall  be  com- 
menced within  one  year  from  the  time  the  offense  is  committed.     [75  v. 

57,  §"•] 

[6939,-1.]  Sec.  6939o.  Whoever  shall  keep  any  room  or  build- 
ing, or  any  portion  of  any  room  or  building,  or  occupy  any  place 
upon  public  or  private  grounds,  anywhere  within  the  stale  of  Ohio  with 
apparatus,  books,  or  other  device  for  the  purpose  of  recording  or  reg- 
istering bets  or  wagers  or  of  selling  pools,  and  any  person  who  shall 
record  or  register  bets  or  wagers,  or  sell  pools  upon  the  result  of  any 
trial  or  contest  of  skill,  speed,  or  power  of  endurance  of  man  or  beast, 
or  being  the  owner,  lessee,  or  occupant  of  any  such  rooms,  building, 
part,  or  portion  thereof,  shall  knowingly  permit  the  .«ame  to  be  used 
or  occupied  for  any  of  the  purposes  aforesaid,  or  shall  therein  keep, 
exhibit,  or  employ  any  device  or  apparatus  for  the  purpose  of  register- 
ing or  recording  such  bets  or  wagers,  or  Tor  the  selling  of  such  pools, 
or  shall  become  the  custodian  or  depository  for  hiie  or  reward  of  any 
money,  property,  or  other  thing  of  value  staked,  wagered,  or  pledged 
as  aforesaid  upon  any  such  results,  such  person  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction,  be  fined  not  more  than 
five  hundred  dollars  nor  less  than  five  dollars,  or  imprisoned  in  the 
county  jail  for  not  more  than  six  months  nor  less  than  ten  days,  or  by 
both  fine  and  imprisonment,  at  the  discretion  of  the  court.     [January 

18,    1881:    78    V.     II.] 

[6939,-2.]  Sec.  1.  Be  it  cnacUd  by  the  General  Assembly  of  the 
State  of  Ohio,  Tliat  it  shall  be  unlawful  for  any  corporation,  associa- 
tion, chamber  of  commerce,  board  of  trade,  copartnership  or  person 
to  keep  or  cause  to  be  kept  within  this  state  any  bucket  shop,  office 
or  other  place  wherein  is  conducted  or  permitted  the  pretended  buy- 
ing or  selling  of  the  shares  of  stocks  or  bonds  of  any  corporation,  or 
petroleum,  cotton,  grain,  provisions  or  other  produce,  cither  on  mar- 
gins or  otherwise,  without  any  intention  of  receiving  and  paying  for 
the   pro{>erty  so  bought,  or  of  delivering  the   property  so  sold;  or 
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wherein  is  conducted  or  permitted  the  pretended  buying  or  selling  of 
such  property  on  margins,  or  when  the  party  buying  any  of  such  prop- 
erty, or  offering  to  buy  the  same  does  not  intend  actually  to  receive 
the  same  if  purchased,  or  to  deliver  the  same  if  sold,  and  the  keeping 
or  all  such  places  and  any  such  pretended  buying  or  selling  are  hereby 
prohibited.  Any  corporation  or  person,  whether  acting  individually 
oi-  as  a  member,  or  as  an  officer,  agent  or  employe  of  any  cori)ora- 
tion,  association  or  copartnership,  who  shall  be  guilty  of  violating 
this  section  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
exceeding  five  hundred  dollars  ($500.00),  nor  less  than  two  hundred  Peoaity. 
dollars  ($200.00),  and  any  person  or  persons  who  shall  be  guilty  of 
a  second  offense  under  this  statute,  in  addition  to  the  penalty  above 
prescribed,  shall  upon  conviction,  be  imprisoned  in  the  county  jail 
for  the  period  of  six  months,  and  if  a  corporation,  shall  be  liable  to 
forfeiture  of  its  charter;  and  the  continuance  of  such  establishment 
after  first  conviction  shall  be  deemed  a  second  offense.  And  the 
foregoing  provisions  shall  apply  to  any  "bucket  shop,"  office  or  other 
place  of  business  within  this  state,  conducted  in  pursuance  of  or  under 
any  agreement  or  arrangement  with  any  corporation,  chamber  of  com- 
merce, board  of  trade,  association,  copartnership,  or  person  without 
this  state,  wlio  has  or  may  have  leased,  or  who  has  or  may  have  the  . 
control  or  use  of  any  line  or  wire  of  any  telegraph,  or  other  means 
of  communication  with  such  "bucket  shop,"  office  or  other  place  of 
business  within  this  state,  and  to  all  persons  in  any  way  employed  or 
eng.iged  in  maintaining  and  carrying  on  such  wagering  business  there- 
in, or  in  connection  therewith;  and  no  person  within  this  state  shall 
employ  or  use  such  telegraph,  or  other  means  of  communication  to 
transmit  information  to  such  non-resident  of  this  state  of  any  such 
wagering  transaction  or  thing  prohibited  by  this  act,  and  the  keeping 
of  all  places  hereinbefore  mentioned  is  hereby  prohibited,  and  such 
non-residents  of  this  state,  as  shall  cause  to  be  violated  within  this 
state  the  foregoing  provisions  in  relation  to  such  non-residents,  shall 
be  deemed  guilty  of  a  misdemeanor  committed  within  this  state,  and 
shall  be  fined  or  imprisoned  as  hereinbefore  provided  in  this  section. 
[February  T,  1889:86  V.   12.] 

[6939,-3.]  Sec.  2.  It  shall  not  be  necessary,  in  order  to  com-  when  offense 
mit  the  offense  defined  in  section  one  (i)  of  this  act,  that  both  the  lom  u.^/"""""* 
buyer  and  seller  shall  agree  to  do  any  of  the  acts  therein  prohibited, 
but  the  said  offense  shall  be  complete  against  any  cori)oration,  cham- 
ber of  commerce,  board  of  trade,  association,  copartnership  or  person 
thus  pretending  or  offering  to  .sell,  or  thus  pretending  or  offering  to 
buy,  whether  the  offer  to  sell  or  buy  is  accepted  or  not ;  and  any  cor- 
poration, association,  copartnership,  or  person  who  shall  communicate, 
receive,  exhibit  or  display  in  any  manner  any  such  offer  to  so  buy  or 
sell,  or  any  statements  or  quotations  of  the  prices  of  any  such  prop- 
erty, with  a  view  to  any  transaction  as  aforesaid  shall  be  deemed  a 
principal,  and  upon  conviction  thereof  shall  be  fined  and  punished 
the  same  as  the  principal,  and  as  provided  in  section  one  (i)  of  this 
act.      [February  7,  1889:  86  v.  13.] 

[6939,-4.]     Sec.  3.     It  shall  be  the  duty  of  every  commission  when  written 
merchant,  copartnership,  association,  corporation  or  broker  doing  bus-  be'rurnishe'dfi 
iness  as  such  to  furnish,  upon  demand,  to  any  customer  or  principal  customers. 
for  whom  such  commission  merchant,  broker,  copartnership,  corpora- 
tion or  association  has  executed  any  order  for  the  actual  purchase  or 
sale  of  any  of  the  commodities  hereinbefore  mentioned,  either  for  im- 
mediate or  future  delivery,  a  written  statement  containing  the  names 
of  the  parties  from  whom  such  property  was  bought,  or  to  whom  it 
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shall  have  been  sold,  as  the  case  may  be,  the  time  when,  the  place 
where  and  the  price  at  which  the  same  was  either  boyght  or  sold ;  and 
in  case  such  commission  merchant,  broker,  copartnership,  corporation 
or  association  shall  refuse  promptly  to  furnish  such  statement  upon  rea- 
sonable demand,  the  fact  of  such  refusal  shall  be  prima  facie  evidence 
that  such  property  was  not  sold  or  bought  in  a  legitimate  manner. 
\Febrtuiry'],  1889:  86  v.  14.] 
The  words  [6939,-5.]    Sec.  4.     The  term  "  bucket  shop"  shall  apply  to  all 

anj''' margin'"  de-  ^"'^  every  of  the  places  mentioned  in  this  act,  and  shall  include  not 
fin'd  only  the  place  of  the  making  or  permission  to  make,  or  offer  to  make 

wagering  contracts  as  aforesaid,  but  also  the  place  wherein  is  carried 
on  the  system  of  purchasing  or  selling  of  stocks,  bonds  or  securities 
as  mentioned  in  section  one  of  this  act,  whether  the  contract  is  to  be 
performed  within  or  without  this  state,  when  the  payment  therefor  is 
by  certified  check,  or  any  other  device,  given  or  made  by  or  for  the 
purchaser  to  the  seller,  and  the  delivery  is  by  or  for  the  seller  to  the 
purchaser,  and  such  seller  or  party  acting  for  him  does  not  in  good 
faith  receive  the  cash  upon  such  certified  check  or  method  of  payment 
as  is  done  in  the  regular  course  of  legitimate  business,  or  any  such 
purchaser  or  party  acting  for  him  does  not  in  like  manner  receive  such 
.stock,  bonds  or  other  securities.  And  the  word  "margin,"  in  this 
act  shall  be  held  to  mean  and  include  not  only  sums  of  money  paid 
or  to  be  paid  upon  executory  wagering  contracts,  but  also  money 
paid  or  agreed,  or  required  to  be  paid,  upon  executory  contracts  which 
the  party  paying  or  to  pay  the  same  does  not  intend  to  complete  by 
receiving  or  delivering  the  whole  of  what  is  so  contracted  for,  but  to 
resell,  before  the  time  fixed  by  contract  for  such  delivery  or  at  such 
time,  to  pay  or  receive  the  difference  between  the  contract  price  and 
the  market  price  of  that  concerning  which  such  contract  is  made. 
And  any  attempt  to  produce  a  corner  on  any  commodity,  or  article  of 
merchandise  by  contracts  or  wagers,  intended  to  produce  an  abnormal 
condition,  shall  be  deemed  a  violation  of  this  act.  [February  7,  1889: 
86  V.  14J 
Penalty  for  per-  [6939,-6.]  Sec.  5.  Whocvcr  knowingljr  permits  any  of  the  il- 
"c'nTed'for  * '°  legal  acts  aforesaid  in  his  building,  house,  or  in  any  outhouse,  booth, 
■bucket  shop  "Of  arbor  or  any  erection  of  which  he  has  the  care  or  possession,  shall  be 
grain  gambling,  f^^f.^  ^qj  jgjs  than  fivc  hundred  dollars  ($500.00)  nor  more  than  one 
thousand  dollars  ($1,000.00),  and  any  penalty  so  adjudged  shall  be  a 
lien  upon  the  premises  on  or  in  which  such  unlawful  acts  are  carried 
on  or  permitted,  and  it  shall  be  the  duty  under  this  act  of  all  judges 
of  the  common  pleas  courts  in  this  state,  at  every  regular  term  there- 
of, to  charge  all  regularly  impaneled  grand  juries  to  diligently  inquire, 
investigate  and  true  presentment  make  of  all  persons  guilty  of  a  vi- 
olation of  any  of  the  provisions  of  this  act.  [February  7,  1889:  86 
v.  14.] 

V,  ai-m.  8892.  INTOXICATING   LIQUORS. 

Being  found  in  a        Sec.  6940.     Whocvcr  is  found  ID  E  State  of  intoxication  shall  be 

state  of  .ntoxica-      g^^^  ^^^  dollars.       [56  V.    1 73,  §  5.]  8.  &  C.  1432. 

KM  Appendix.  Sec.  6941.    [Rrpealfd  April  17,  1883:  80  v.  167,  %  11  \  and  May 

14,  1886:  83  V.  161.] 


?  6941.  This  section,  and  section  C'J42,  constitutional.  Miller  y.  Sfair,  Z  O.  S.  47.'«  Whj:  is  a 
suJIicient  form  of  information,     lb. 

Any  person  m.»y  l.iwfuUy,  in  good  faith,  give  away  intoxicating  liquorf*  for  niediciital  or 
other  purposes,  or  may  l.iwfully  sell  them  in  any  quantity  for  such  purposes  to  be  drank 
elsewhere  than  where  sold ;  hut  he  cannot  lawfully  sell  ihem  (except  nhcn  as  are  spci^ially 
exceptcd  by  the  xtatutei,  to  be  drank  where  sold  for  any  purpose.  Scltnjfnef  v.  Sttle,  H.  O. 
b.  ft4'i.     The  administering  of  liquors  as  a  medicine  to  a  patient  by  a  physician  is  not  a  sale.     /it. 

When  tht.  testimony  shows  that  the  Uquor  was  sold  in  ihe  house  ol  the  defendant,  and  at  the 
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Sec.  6942.  A  keeper  of  a  place  where  intoxicating  liquors  are  sold 
in  violation  of  law  shall  be  fined  not  more  than  one  hundred  nor  less 
than  fifty  dollars,  or  imprisoned  not  more  than  thirty  nor  less  than  ten 
days,  or  both ;  and,  upon  conviction  of  such  keeper,  the  place  vhere 
such  liquor  is  sold  shall  be  deemed  to  be  a  common  nuisance,  and  the 
court  shall  order  him  to  shut  up  and  abate  the  same,  unless  he  make  it 
appear  to  the  court  that  he  does  not  then  sell  liquor  therein  in  violation 
of  law,  or  gives  bond,  payable  to  the  state  of  Ohio,  in  the  sum  of  one 
thousand  dollars,  with  sureties  to  the  acceptance  of  the  court,  that  he 
will  not  sell  liquor  therein  in  violation  of  law,  and  will  pay  all  fines, 
costs,  and  damages  assessed  against  him  for  violation  of  the  laws  relating 
to  the  sale  of  intoxicating  liquor ;  the  provisions  of  the  last  section  con- 
cerning the  sale  of  intoxicating  liquor  to  be  drank  at  the  place  where 
sold,  and  this  section,  do  not  extend  to  the  sale  of  wine  manufactured 
of  the  pure  juice  of  the  grape  cultivated  in  this  state,  or  beer,  ale,  or 
cider;  and  the  giving  away  of  intoxicating  liquor,  or  other  shift  or 
device  to  evade  the  provisions  of  this  and  the  last  section,  shall  he 
deemed  and  held  to  be  unlawful  selling.     [52  v.  153,  §§  4,  8,  9.] 

Sec.  6943.  VVhoever  buys  for  or  furnishes  to  a  persort  who  is  at 
the  time  intoxicated,  or  in  the  habit  of  getting  intd.\icated,  iiny  intoxi- 
-^iting  liquor,  or  buys  for  or  furnishes  to  a  minor,  to  be  drank  by  such 


Keeping  a  place 
where  intoxicat- 
ititf  liquors  are 
-^  >l(l  in  violation 
of  law. 
See  Sup. 
The  place  where 
sold  declared  a 
nuisance,  and 
upon  conviction 
of  keeper  shrill  be 
shut  up,  unless, 
etc. 
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&*C.  I«tl,  USil. 

HiiyitiK    intoxicat- 
ing liquor  for 
minors,  or  persons 
intoxicated. 
Sec  Sup. 


bar,  by  his  son,  in  the  absence  oi  the  defendant,  without  any  other  evidence  of  the  .'»^icncy,  iti* 
error  in  a  court  to  charge  that  such  tesiimony  makes  a /rw/m  ^fi>  case  of  authority,  from  the 
defendant  to  the  son.  to  do  the  illegal  act.     Paritr  v.  Slatr,  4  O.  S.  583.  8««  Appeadl*. 

To  convict  for  selling  to  a  minor,  the  seller  must  know  the  buyer  to  be  a  minor  ;  and  il  must 
be  so  averred.     Miller  v.  Slate.  3  O.  S.  47.5 :  Autt/atlier  v.  Slate,  4  O.  S.  467. 

So,  for  selling  to  a  person  intoxicated,  or  in  the  habit  of  getting  intoxicated.  Miller  v.  State, 
tupra. 

The  accused  may  show  that  shortly  before  the  sale  he  made  inquiry  of  persons  acquainted 
with  the  buyer  as  to  his  habits  in  regard  to  intoxication,  and  the  information  he  received  from 
such  persons,  as  bearing  on  the  question  of  the  knowledge  of  the  accused  as  to  such  h.tbits. 
Cmbtree  v.  StaU,  SO  O.  S.  382.  .  .  • 

The  affidavit  for  arrest  need  not  aver  the  defendant  knew  the  buyer  was  in  the  habit  of  get- 
ting intoxicated.     Parker  V.  State,  \  O.'^.^fA. 

Held,  unnecessary  under  section  I  of  act  of  I8.M,  for  the  indictment  to  aver  that  the  liquor 
was  not  "  wine  m:»nufactured  of  the  pure  juice  of  the  grape  cultivated  in  the  state  of  Ohio,  or 
beer,  ale,  or  cider,"  as  specified  in  the  proviso  at  the  end  of  section  8  of  said  act.  Becker  v. 
Stale.  .<0.  S.  391. 

Underact  of  1S31,  held,  that  where  an  indictment  charges  a  joint  sale,  proof  must  correspond 
with  it.    Stephens  v.  State,  14  O.  :l8j.      But  see  new  J  7216. 

Where  the  indictment  avers  that  the  sale  wa-s  made  at  a  particular  place,  by  way  of  local 
dj»cription,  the  proof  must  correspond  with  the  allegation.     Maorev.  State.     But  sec  i  7216. 

To  constitute  an  unlawful  sale  it  is  not  necessary  that  the  premises  on  which  the  sale  is  made 
shoold  be  a  place  of  public  resort ;  nor  that  they  should  be  specifically  described.  I^icket  v. 
SUIe,  a  O.  S.  40"). 

A  conviction  or  acquitt.-il  under  first,  second,  or  third  section  of  the  act  of  1854,  held  no  bar  to 
a  prosecution  under  the  fourth.     Milter  v.  State,  3  O.  S.  AlTt. 

where  the  sale  was  made  hy  the  agent  of  the  accused  in  charge  of  the  establishment,  it  is 
competent  to  rebut  the  presumption  of  prima  facie  agency  by  showing  that  the  sale  was,  in 
fact,  made  without  authority.     AntlersoK  v.  State,  22  O.  S.  305. 

Distinction  a  %  to  the  rule  of  agency  in  civil  and  criminal  cases.     Jb. 

The  buyer  may  be  described  in  the  same  count  as  a  person  intoxicated,  and  as  in  the  habit  of 
fretting  intoxicated.  State  v.  Conner,  .10  O.  S.  4D5  ;  as  to  the  joinder  of  counts  and  proof  admis- 
sible under  them,     lb.  .  t  . 

On  the  trial  of  an  indictment  for  selling  intoxicating  liouor  to  a  minor,  without  the  written 
consent  of  his  parent,  it  is  error  to  exclude  proof  offered  by  the  defendant  that  the  liquor  was 
drawn  and  delivered  to  the  minor  in  pursuance  of  a  previous  agreement  between  the  parent  and 
defeadant  for  its  piirch.ise  and  subsequent  delivery  to  the  minor.     Kantlallv.  Stale,  14  O.  S.  435. 

The  general  reputation  of  the  habit  of  the  buyer  may  be  proved  as  tending  to  show  the 
vender's  knowledge  of  such  habit.     Adams  v.  State,  25  O.  S.  584. 

If  the  accused  was  induced  to  sell  the  liquor  to  a  person  under  an  iniposition  practiced  upon 
him,  so  that  he  had  no  intention  to  violate  the  law,  he  can  not  be  convicted.  Miller  v.  State,  't 
O.  S.  275. 

f  G912.  All  sales  of  the  native  wine  mentioned,  beer,  ale,  and  cider,  whether  lawful  or  not,  arc 
cxc:npt  from  the  operations  of  this  section.    Johnston  v.  State,  2.i  O.  S.  .Vifi.  ^^-  AllDe»dIx. 

Under  section  4  of  the  act  of  1854  it  was  necessary  that  the  place  where  the  liquor  was  sold    '       •""  ""^ 
dionid  be  a  place  of  public  resort :  also  that  it  was  a  place  where  liquor  was  habitually  sold  in 
Tiolation  of  the  act.     Miller  v.  State,  3  O.  S.  475 ;  Ault/ather  v.  State,  4  O.  S  467. 

VHiere  the  place  alleged  to  have  been  kept  by  the  accused  was  described  as  a  room,  there  was 
■o  variance,  although  the  proof  showed  that  the  room  kept  was  a  cellar  or  a  grocery.  O' Kee/e 
%.  Slate,  UO.  S.  173. 

Under  what  circumstances,  under  the  act  of  1854,  the  order  to  shut  up  or  abate  was  to  be 
■ade,  and  it*  effect.    Milltr  v.  State,  3  O.  S.  476. 

it  IS  the  province  of  the  jury  to  find  whether  or  not  the  giving  away  of  liquor  by  the  defendant. 
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minor,  any  intoxicating  liquor,  unless  given  by  a  physician  in  the  regu- 
8.  A  8. 748.  lar  line  of  his  practice,  shall  be  fined  not  more  than  one  hundred  nor 

less  than  ten  dollars,  or  imprisoned  not  more  than  thirty  nor  less  than 
ten  days,-or  both.     [63  v.  149,  4^§  i,  2.] 

Sec.  6944.    \Repealed.     See  remarks  in  Appendix.^ 
Penalty  for  Miiing      Sec.  6945.     Whocvcr  sclls,  or  cxposes  for  sale,  gives,  barters,  or 
uoraTetcTnear      '"  ^ny  Other  way  disposes  of  any  spirituous  or  other  liquors,  or  any 
ceruin  meetings,    articles  of  traffic  whatsocver,  at  any  place  at  or  within  the  distance  of 
.     .  four  miles  from  the  place  where  any  religious  society  or  assemblage  of 

**      people  is  collected  or  collecting  together  for  religious  worship,  or  for 
the  purpose  of  holding  a  harvest  home  festival,  or  where  there  is  being 
held  a  grand  army,  sons  of  veterans',  or  union  veterans'  union  celebra- 
tion, or  reunion,  shall  be  fined  not  more  than  one  hundred  nor  less 
To  whom  the  act    than  ten  dollars;  this  section  does  not  extend  to  tavern  keepers  exer- 
does  not  apply,      cising  their  calling,  or  distillers,  manufacturers,  or  others  prosecuting 
their  regular  business  according  to  law,  at  their  regular  place  of  doing 
business  nor  to  any  person  disposing  of  any  ordinary  articles  of  pro- 
visi9ns,  excepting  spirituous  liquors,  at  his  residence,  nor  to  any  per- 
son having  a  i)erniit  from  the  trustees  or  managers  of  any  such  religious 
society  or  assemljla'ge  or  grand  army,  sons  of  veterans'  or  union  veter- 
ans' union  celebration  or  reunion  to  sell  provisions  for  the  supply  of 
persons  attending  such  religious  worship  or  such  grand  army,  sons  of 
veterans'  or  union  veterans'  union,  and  who  is  observing  the  regula- 
tions of  such  society  or  assemblage,  and  the  laws  of  the  state.     [Feb- 
ruary 22.  1888:  85  V.  30.] 
Prohibiting  mIc  of      Sf.c.  6946.     Whocvcr  scUs  intoxicating  liquors,  or  keeps  a  house 
uorsTn'd'keen^ng   "f  ill-fame,  at  Or  within  twelve  hundred  yards  of  the  administration  or 
of  houses  of  ill-      main  central  building  of  the  Columbus  asylum  for  the  insane,  Dayton 
places,         "      asylum  for  the  insane,  Athens  asylum  for  the  insane,  Toledo  asylum  for 
Am.,  ct.  ;  see  Sup.^he  insane,  soldiers'  and  sailors'  home,  or  of  the  institution  for  feeble- 
Dee  Apptndix.      minded  youth,  or  the  Ohio  soldiers'  and  sailors'  orphans'  home,  or  with- 
in two  miles  of  the  boundary  line  of  the  boys'  industrial  school,  south 
of  Lancaster,  Fairfield  county,  or  within  two  miles  of  the  place  where 
any  agricultural  fair  is  being  held,  or  within  one  rriile  of  any  county 
children's  home  of  any  county  of  the  state,  situate  within  one  mile  of 
any  incorporated  village  or  city,  in  which  the  sale  of  intoxicating  liquors 
is  prohibited  by  an  ordinance  of  such  village  or  city  made  in  pursuance 
of  the  act  entitled  "An  act  providing  against  the  evils  resulting  from 
the  traffic  in  intoxicating  liquors,"  passed  March  ii,  1887,  shall  be  fined 
not  more  than  one  hundred  nor  less  than  twenty-five  dollars,  or  impris- 
oned not  more  than  thirty  days,  or  both.     And  on  conviction  of  the 
owner  or  keejier  thereof,  the  place  wherein  such  intoxicating  liquors 
are  sold,  shall,  by  order  of  the  court,  be  shut  up  and  abated  as  a  nui- 
sance.    [February  15,  1888:  85  v.  19.] 
Prohibiting  sale  of      Sec.  6946o.    Whoever  sells  or  give[sj  away  intoxicating  liquors,  at 
!ro'«ne«"oid?ers'  O""  witliin  onc  mile  of  the  administration  or  main  building  of  the  Sol- 
■nd  tailors'  home,  diers'  and  Sailors'  Home,  located  near  the  city  of  Sandusky,  Ohio,  shall 
be  fined  not  more  than  one  hundred  nor  le.ss  than  twenty-five  dollars, 
SttivnAtttti.    °''  imprisoned  thirty  days,  or  both  ;  and  on  conviction  of  the  owner  or 
keeper  thereof,  the  place  wherein  such  intoxicating  liquors  are  sold, 
may,  by  order  of  the  court,  be  shut  up  and  abated  as  a  nuisance ;  pro- 
vided, the  provisions  and  penalties  of  this  section  shall  not  apply  to 
any  place  where  intoxicating  liquors  are  or  may  hereafter  be  sold  within 
the  present  limits  of  the  incorporated  city  of  Sandusky,  Erie  county, 
Ohio.     [April  12,  1888:  85  v.  205.] 

••  with  ;in  intent  to  increase  the  number  of  his  customer*  at  his  grocery,"  was  a  shift  or  dtvice 
to  evade  the  law.     Kober  v.  State.  10  O.  S.  444. 

2  0913.     Sec  note  under  \  6941.  .      j       .   i.     i.-       •       r  u-         ,    u 

The  supp1.yini!  of  intoxicating  liquor  to  a  minor,  to  be  drank  by  hiro.  is  a  fitrnishisig  of  ihi 
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§§  6947-6951.        OFFENSES  AGAINST  PUBLIC  POLICY.  77/.  /,  Ch.  8. 

Sec.  6947.    Whoever  conveys   into  a  jail  any  spirituous  or  malt  FurnUhing  liquot 
liquor,  or  wine,  or,  having  charge  of  a  jail,  knowingly  permits  a  pris-  '"  p"*°"*" 
oner  confined  therein  to  receive  any  such  liquor,  except  the  same  be 
prescribed  by  a  physician  as  medicine  for  a  prisoner  therein,  shall  be 
fined  not  more  than  one  hundred  nor  less  than  ten  dollars,  or  impris- 
oned not  more  than  thirty  nor  less  than  ten  days.    [54  v.  127,  §§  i,  2.]  ''•**''^«*- 

Sec.  6948.     Whoever  sells,  or  gives  awav,  any  spirituous,  vinous.  No  intoxicating 

,,    ,.  ,        •  J    °  I     •  .u       1  c  1  liquors  to  be  sold 

or  malt  liquors,  on  any  election  day,  or,  being  the  keeper  of  a  place  on  election  days, 
where  any  such  liquors  are  habitually  sold  and  drank,  fails  on  any  elec-  pil^estobe'^osed 
tion  day  to  keep  the  same  closed,  shall  be  fined  not  more  than  one  hun-  sm  App^adix. 
dred  dollars,  and  imi)risoned  not  more  than  ten  days.     [61  v.  24.]         8.A8.M4. 

Sec.  6949.     Whoever,  being  engaged  in  the  manufacture  and  sale  Failing  tonroperw 
of  intoxicating  liquor,  fails  to  brand  on  each  package  containing  the  u^u'o'i.'**'  "*"° 
same  the  name  of  the  person  or  company  manufacturing,  rectifying,  or 
preparing  the  same,  and  also  the  words  "  Containing  no  poisonous  drug, 
or  other  added  poison,"  shall  be  fined  not  more  than  one  thousand  dol- 
lars, and  imprisoned  not  more  than  six  months  nor  less  than  one  month.  8. 4  C.  i««. 
[54  V.  183,  §§2, 3.1 

Sec.  6950.  Whoever  adulterates,  except  for  medicinal  or  mechan-  jiquol^"""" 
ical  purposes,  any  spirituous  or  alcoholic  liquors,  by  mixing  the  same 
with  any  substance,  or  sells  or  offers  to  sell  any  such  liquor,  knowing  the 
same  to  be  thus  adulterated,  or  imports  into  this  state,  and  sells  or  offers 
to  sell,  any  such  liquor,  knowing  the  same  to  be  thus  adulterated,  and 
not  inspected  as  required  by  law,  shall  be  fined  not  more  than  five  hun- 
dred nor  less  than  one  hundred  dollars,  and  imprisoned  not  more  than  8.  *€.?«», 
thirty  nor  less  than  ten  days.     [52  v.  108,  §1.] 

CRUELTY    TO   ANIMALS. 

Sec.  6951.  Whoever  overdrives,  overloads,  tortures,  torments,  (-„„,,, „,^ 
deprives  of  necessary  sustenance,  or  unnecessarily  or  cruelly  beats,  or  mais. 
needlessly  mutilates  or  kills,  any  animal,  or  impounds  or  confines  any  Sec  Sup. 
animal  in  any  place  and  fails  to  supply  the  same  during  such  confine- 
ment with  a  sufficient  quantity  of  good  wholesome  food  and  watei,  or 
carries  in  or  upon  any  vehicle,  or  otherwise,  any  animal  in  a  cruel  or 
inhuman  manner,  or  who  keeps  cows  or  other  animals  in  any  inclosure 
without  wholesome  exercise  and  change  of  air,  or  feeds  cows  on  food 
that  produces  impure  or  unwholesome  milk,  or  aUandons  to  die  any 
maimed,  sick,  infirm,  or  diseased  animal,  or,  being  a  person  ()r  corpo- 
ration engaged  in  transporting  live  stock,  detains  such  stock  in  railroad 
cars,  or  in  compartments,  for  a  longer  continuous  period  than  twenty- 
four  hours  after  the  same  are  so  placed,  either  within  or  beyond  this 
state,  without  supplying  the  same  with  necessary  food,  water,  and 
attention,  or  permits  such  stock  to  be  so  crowded  together  as  to  over- 
lie, crush,  wound,  or  kill  each  other,  shall  be  fined  not  more  than  two 
hundred  nor  less  than  five  dollars,  or  imprisoned  not  more  than  sixty 
days,  or  both;  provided,  that  all  fines  collected  for  violations  of  this 
section,  shall  be  paid  to  the  society  or  association  for  the  prevention 
of  cruelty  to  animals,  if  any  such  society  or  association  is  organized 
in  such  township,  village,  or  city,  where  such  violation  occurred. 
[April  15,  1881 :  78  V-   '34-1  

liquor  to  the  minor,  although  it  may  have  been  purchased  by  another,  and  supplied  by  the 

seller  to  the  minor  in  pursuance  of  such  purchase.  ,  ■^''''••/    '""'"""•  K' "■  J;^"'';       .,   .    ._  ,„ 

A  written  order  from  the  father  of  the  minor  to  the  defendant,  d.reo.ng  h-mo  sell  beer  to 

his  min..r  son  until  forbidden  by  him,  held  to  be  no  defense  under  the  act  of  Apnl  .■>,  IWO.    Or,- 

""Whenlhe  iTqu^ort  nol  to  be  drank  by  the  minor,  and  the  indictment  'f.  ""d"  •!;«"'  "fM"/ 
!  1,  1854,  for  a  sale  to  a  minor,  such  written  order  w.uld  he  <  ..nipelenl  Icstim.  ny  for  the  delcnse. 

i  ''*An  information,  charging  the  defendant  with  furnishing  intoxic.->ting  ''S^/ 'f?-™?,":' *''^°"f' 

alleging  a  sale  of  the  liquor,  or  ihnt  it  was  ••  to  be  drank  by  such  minor,  s  ''"d.  1  he  want  of 
these  averments  can  not  be  siipflied  by  any  intendment  or  supposed  rules  of  practice  in  the 
police  court.    Crunktmtffr  v.  State,  25  O.  S.  548. 
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Tit.  I,  Ch.  &      OFFENSES  AGAINST  PUBLIC  POLICY.     §§  [6951,-l]-6954 

i?cUo''r°I  «?.i'!;       [6951,-1.]     Sec.  1.    Be  it  enacted  by  the  General  Assembly  of  the  State 

rasts  of  Ohio,  That  in  cities  of  the  first  grade  of  the  second  class,  it  shall  be 

the  duty  of  the  city  solicitor,  or  assistant  city  solicitor,  to  prosecute  in 
the  mayor's  court,  or  police  court,  all  cases  brought  under  section  6951 
and  section  6gS^  of  the  Revised  Statutes.  Provided,  that  nothing 
herein  contained  shall  be  so  construed  as  to  deprive  said  society  of  the 
right  of  prosecuting  such  cases  under  existing  state  laws.  [March  28, 
1889:  86  V.  163.] 

c'^tS^b't"*'  ^^'^'  6952.     Whoever  engages  in  or  is  employed  at  cock-fighting, 

'"*'* ''^  dog-fighting,  bear-baiting,  pitting  one  animal  against  another  of  tlie 
same  or  of  a  different  kind,  or  any  similar  cruelty  to  animals,  or  receives 
money  for  the  admission  of  any  person  to  any  place  kept  for  any  such 
purpose,  or  uses,  trains,  or  possesses  a  dog  or  other  r.nimal  for  the  pur- 
pose of  seizing,  detaining,  or  maltreating,  any  domestic  animal,  shall  be 
fined  not  more  than  one  hundred  and  fifty  nor  less  than  five  dollars,  or 
imprisoned  not  more  than  thirty  nor  less  than  ten  days ;  and  [any]  one 

eCTand'abetfors"*   '^''^°  knowingly  purchases  a  ticket  of  admission  to  any  place  mentioned 
in  this  section,  or  is  present  thereat,  or  witnesses  such  spectacle,  shall 
be  deemed  an  aider  and  abettor.     [29  V.  161,  ^§  11,  12;   7a  v.  129, 
§§  7,  10.  22.] 


«.*a44». 


EXPLOSIVES    AND    POISONS. 

Sec.  6953.     Whoever  manufactures  the  substance  or  materiil  gen- 
erally known  as  and  called  nitro-glycerine,  or  any  compound  tlicreof. 
Manufacturing,     within  One  hundred  and  sixty  rods  of  any  occupied  dwelling  or  publit; 
portiJig'nUro^Sy'  '^"''^'"8'  *"■  storcs  the  same,  in  any  quantity  exceeding  one  himdred 
'■srinc.  pounds,  Within  the  limits  of  any  municipal  corporation,  or  within  ont- 

hundred  and  sixty  rods  of  any  occupied  dwelling  or  public  building,  or 
transports  or  carries  the  same  in  any  package  not  having  written  or 
printed,  upon  two  sides  thereof,  in  plain  and  distinct  letters,  the  words 
"Nitro-glycerine — dangerous,"  or  in  any  vehicle  or  watercraft  upon 
which  any  passenger  is  at  the  same  time  being  conveyed,  or  in  any 
vehicle  upon  the  sides  and  ends  of  which  there  shall  not  have  been 
printed,  in  plain  and  distinct  letters,  large  enough  to  occupy  a  space  two 
inches  wide  by  eighteen  inches  long,  the  words  "  Nitro-glycerine — 
dangerous,"  shall  be  fined  not  more  than  one  thousand  dollars,  or 
imprisoned  not  more  than  three   months,  or  both.     [68  v.  105,  §§  i, 

2,  3.  4l, 
Adulterating  coal  Skc.  6954  Whoever  adulterates,  with  any  substance  whatever, 
for  the  purpose  of  sale,  or  for  use  for  illuminating  purposes,  any  oil 
obtained  from  petroleum  or  coal,  in  such  manner  as  to  render  it  danger- 
ous to  use,  or  knowingly  sells  or  offers  for  sale,  or  knowingly  uses,  any 
oil  obtained  from  petroleum  or  coal,  or  the  products  of  either,  for  illumi- 
nating purposes  within  this  state,  which,  by  reason  of  being  adulter- 
ated, or  for  any  reason  whatever,  will  flash  at  a  temperature  less  than 
one  hundred  and  twenty  degrees  of  Fahrenheit's  thermometer,  under 
the  test  prescribed  by  law,  shall  be  im]jrisoned  not  more  than  one  year,  or 
fined  not  more  than  five  hundred  dollars,  or  both ;  but  the  provisions 
of  this  section  do  not  extend  to  oils  used  in  street  lamps  for  lighting 
streets,  public  wharves,  ways,  or  alleys,  nor  to  the  use  of  the  gas  or 
vapor  from  such  oils,  when  the  oil  from  which  such  gas  or  vapor  is 
generated  is  contained  in  reservoirs  under  ground,  outside  the  build- 
ing lighted  or  illuminated  by  such  gas  or  vapor.     [75  v.  564,  §  7.] 

(W51.-1  1    On  March  '."8,  1SR0,  86  v.  ICI.  an  act  was  passed  entitled  as  follows:  "An  act  to  sup- 
plement sections  6951  and  6984a  cf  the  revised  statutes," 
I  Section  1  of  said  act  is  Riven  above  as  ^  fO!).'>l,-l|,  and  section  2  is  as  follows;  •*This  act  shaD 

take  clTect  and  be  in  force  from  and  after  its  passage." 


oil. 
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§§  6955-6961.        OFFENSES  AGAINST  PUBLIC  POLICY.  Tit.  I,  Ch.  8. 


Sec.  6955-     Whoever  knowingly   uses,  for  illuminating  purposes,  using  unie«ed 
any  oil,  or  products  of  petroleum,  before  the  same  has  been  inspected  petroleum  oil. 
and  branded  as  provided  by  law,  shall  be  fined  not  more  than  one  hun- 
dred nor  less  than  twenty  dollars.     [75  v.  564,  §  5.] 

Sec.  6956.     A  dealer  in  illuminating  oils  produced  from  petro-  Selling  empty  oil 
leum,  who   sells  'or  disposes  of  any    empty   barrel,  task,  or  package  »«««'«*«"»'»"? 
which  has  been  branded  by  an  inspector,  or  a  deputy  inspector,  before 
thoroughly  canceling,  removing,  and  effacing  the  inspection  brand  on 
the  same,  shall  be  fined  fifty  dollars  for  each  barrel,  cask,  or  package  so 
sold  or  disposed  of.     [75  v.  564,  §  6.] 

Sec.  6957.     Whoever  sells,  or  gives  away,  any  quantity  of  arsenic  selling  or  pvint 
less  than  one  pound,  without  first  mixing  therewith  soot  or  indigo  in  »*''y  poisons. 
the  proportion  of  one  ounce  of  soot  or  half  an  ounce  of  indigo  to  the  *''  '**  '' "  ''' 
|X>und  of  arsenic,  or,  except   upon  the  prescription  of  a  physician, 
selb,  or  gives  away,  any  quantity  of  any  article  belonging  to  the  class  *••  App*"*'*- 
usually  denominated  poisons,  to  any  minor,  or  sells,  or  gives  away,  any 
such  article  to   any   person,  without  having  first  parked   the   word 
'•  Poison"  upon  the  label  or  wrapper  containing  the  same,  and  registered 
in  a  book  to  be  by  him  kept  for  that  purpose,  the  day  and  date  upon 
which  it  is  sold  or  given  away,  the  quantity  thereof,  the  name,  age,  sex, 
and  color  of  the  person  obtaining  the  same,  the  purpose  for  which  it  is 
required,  and  the  name  and  place  of  abode  of  the  person  for  whom  the 
same  is  intended,  shall  be  fined  not  more  than  two  hundred  nor  less  "■**'•*»*• 
than  twenty  dollars.     [50  v.  167,  §^  i,  2,  3,  4.] 

Sec.  6958.     Whoever  leaves  or  deposits  any  poison,  or  any  sub-  pepo.sitinE  poima 
stance  containing  poison,  in  any  common,  street,  alley,  lane,  or  thorough-  '"  'norougTifarei. 
fare  of  any  kind,  or  any  yard  or  inclosure  other   than   the   yard   or 
inclosure  occupied  by  such  person,  shall  be  fined  not  more- than  fifty 
nor  less  than  five  dollars,  or  imprisoned  not  more  than  thirty  nor  less  ^ 

than  five  days,  or  both,  and  shall  be  liable  to  the  person  injured  for  all 
damages  sustained  thereby.     [74  v.  13,  §  i.] 

BIRDS,  GAME,   AND    FISH. 

Sec.  6959.     Whoever,  between  the  fifteenth  day  of  April  and  the  catchinK  or  kiii- 
first  day  of  March  following,  traps,  catches,  kills,  or  pursues  with  such  '"k  muskrais. 
intent,  on  the  premises  of  another,  any  muskrat,  mink,  or  otter,  or  at  «ru'in'~c:""n's'" 
any  time  deposits  or  places  any  poison  outside  any  building  for  the  pur- 
pose of  poisoning  any  such  animal  or  other  game,  or  at  any  time  enters 
upon  the  premises  of  another,  without  his  consent,  with  a  view  of  traj>- 
ping,  hunting,  killing,  or  pursuing  with  intent  to  kill,  any  such  animal,  lit'f^^""'^*^"' 
or  enters  upon  the  premises  of  another,  without  his  consent,  and  sets 
fire  to,  destroys,  tears  down,  or  in  any  manner  injures,  muskrat  heaps 
or  houses  on  such  premises,  shall  be  fined  not  more  than  twenty-five 
nor  less  than  five  dollars,  or  imprisoned  not  more  than  thirty  days,  or 
both;  but  this  section  Shall  not  apply  to  the  canals  or  lands  of  the  state. 
[70  V.  52,  §  i;  76  V.  24,  §  26.] 

Sec.  6960.    Whoever  shall,  at  any  time,  catch,  kill  or  injure,  or  pur-  Killing  or  injuring 
sue  with  such  intent,  any  swan,  sparrow,  other  than  English  sparrow,  pcni'ty.'"'^'''' 
robin,  blue-bird,  martin,  thrush,   mocking-bird,  swallow,  oriole,  red- 
bird,  grossbeak,  cat-bird,  chewink  or  ground-robin,  pewee  or  phoebe-  See  Appeadix. 
bird,  wren,  cuckoo,  indigo-bird,  nuthatch,  creeper,  yellow-bird  or  frin- 
gillo,   yellow-hammer  or  flicker,   warbler  or  finch,   marvis,  redstart,    ,,.,3151079,9481 
dummock,  nightingale,  cross-bill,  croke,  Hungarian  robin,  great-tit  or  "Urq. 
blue-tit,  or  disturb  or  destroy  the  eggs  of  any  such  bird,  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  punished  as  hereinafter 
provided  in  section  6968.     \May  17,  18S6:  83  v.  188.] 

Sec.  6961.     No  person  shall,  on  any  place,  catch,  kill  or  injure,  or  Vni.iwfni  miing 
pursue  with  such  intent,  any  quail,  except  between  the  tenth  day  of  JIj,',,";."  *"'"•"' 
November  and  the  fifteenth  day  of  December,   inclusive;    [or]  anvA,„  3,^66. 
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squirrel,  except  between  the  first  day  of  June  and  the  fifteenth  day  of 
December,  inclusive;  or  any  woodcock,  except  between  the  fifteenth 
day  of  July  and  the  first  day  of  November,  inclusive ;  or  any  ru£9ed 
[ruffed?]  grouse,  or  pheasant,  or  prairie  chicken,  or  any  wild  duck, 
except  between  die  first  day  of  September  and  the  fifteentii  day  of  De- 
cember, inclusive;  or  any  wild  turkey,  except  between  the  first  day 
of  October  and  the  fifteenth  day  of  December,  inclusive ;  or  catch,  or 
trap,  or  snare  at  any  time,  any  quail  of  [or  ?]  Virginia  partridge ;  or 
upon  any  bog,  estuary,  marsh,  mud-flat,  or  river,  or  any  cover  to 
v/hich  wild  fowl  resort,  by  the  aid  of  any  swivel  or  punt-gun,  or  any 
other  gun  than  a  common  shoulder  gun,  or  with  or  by  the  aid  of  any 
artificial  light,  or  with  the  aid  of,  or  from  any  sink-boat  or  battery,  or 
with  any  trap  or  net,  kill,  or  wound,  or  catch,  or  pursue  with  such  in- 
tent, any  wild  goose,  or  brant,  or  wild  duck,  or  any  other  water  fowl, 
or  destroy  or  disturb  the  eggs  or  nests  of  any  birds  named  in  this  sec- 
tion, excepting  in  the  waters  of  Lake  Erie,  and  the  estuaries  and  bays 
thereof;  no  person  shall  in  any  place  catch,  or  kill,  or  injure,  or  pur- 
sue with  such  intent,  any  wild  duck  on  Sunday,  Monday  or  Tuesday 
of  any  week,  between  the  first  day  of  September  and  the  fifteenth  day 
of  December  of  any  year;  provided,  that  nothing  herein  shall  be  con- 
strued to  authorize  the  catching  or  killing,  or  pursuing  with  such  intent, 
any  wild  duck  on  Sunday.  No  person  shall  shoot,  or  hunt,  or  trap  any 
birds  pr  game,  or  have  in  possession  in  the  open  air  for  such  purpose 
the  implements  for  the  shooting,  hunting  or  trapping  of  the  same,  on 
the  first  day  of  the  week,  called  Sunday.  No  person  shall  buy,  sell  or 
offer  for  sale,  or  convey  or  ship  beyond  the  boundaries  of  this  state, 
any  game  killed  or  captured  contrary  to  the  provisions  of  this  section. 
And  any  person  convicted  of  any  violations  of  any  of  the  provisions 
of  this  act  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  pun- 
ished as  hereinafter  provided  in  section  6968.  It  shall  be  the  duty  of 
prosecitting-attorneys  to  prosecute  all  violations  of  this  section  in  their 
respective  counties.     [A}ri/  16,  1888:  85  v.  322.] 

Sj;c.  6962.  Whoever  discharges  any  fire-arms  on  any  lawn,  park,- 
pleasure-ground,  orchard,  or  any  other  ground  directly  appurtenant  to, 
or  within  gunshot  of,  any  occupied  dwelling-house,  the  properly  of 
another,  or  any  charitable  institution,  shall  be  fined  not  more  than 
twenty  nor  less  than  five  dollars,  or  imprisoned  not  more  than  thirty 
days,  or  both.     [71  v.  148,  ^  4.] 

Sec.  6963.  Whoever  kills  any  wild  deer  before  the  fifteenth 
day  of  October,  one  thousand  eight  hundred  and  eighty-five,  at  any 
time,  or  kills  any  wild  deer  after  said  date,  except  between  the  fif- 
teenth day  of  October  and  the  twentieth  day  of  November,  shall  be 
fined  not  more  than  one  hundred  nor  less  than  twenty-five  dollars,  or 
imprisoned  not  more  than  thirty  nor  less  than  ten  days,  or  both,  and 
one-half  of  the  fine  imposed  shall  be  paid  to  the  informer.  [ManA 
15,  1883  :  80  V.  59.] 

Sec.  6964.  Whoever  purchases,  sells,  exposes  for  sale  or  has  in 
his  possession  any  of  the  birds,  game,  or  animals  mentioned  in  sections 
sixty-nine  hundred  and  sixty,  sixty-nine  hundred  and  sixtynme,  and  sixty- 
nine  hundred  and  sixty-three,  during  the  time  when  the  killing  thereof 
is  made  penal,  shall  be  fined  not  exceeding  twenty-five  dollars  nor  less 
than  two  dollars,  or  imprisoned  not  more  than  tiiirty  days,  or  both; 
provided,  that  the  provisions  of  this  act  shall  not  be  construed  as 
applicable  to  any  common  carrier  into  whose  possession  any  of  the 
birds,  game,  or  animals  herein  mentioned  shall  come  in  the  regular 
course  of  their  business  for  transportation,  whilst  they  are  in  transit 
through  this  state  from  any  place  without  this  state,  where  the  killing 
of  said  birds,  game,  or  animals  shall  be  lawful.  [April  6,  1882: 
79  V.  74] 


Digitized  by 


Google 


1716 

§§  6965-6968.        OFFENSES  AGAINST  PUBLIC  POLICY.  Tit.  /,  Ch.  8. 


\ 
I 


Sec.  6965.     Whoever  kills,  maims,  or  discharges  any  fire  arms  at  Di«turbinK  pigeao 
any  wild  pigeon  while  on  its  nesting  ground  or  at  its  roosting  place,  or  '*""•  *" 
breaks  up,  or  in  any  way  disturbs  any  pigeon-roost  or  nesting,  or  the  g,,  AppeadU. 
birds  therein,  or  discharges  any  fire  arms  at  any  wild  pigeon  within 
one-half  mile  of  any  pigeon-roosting  or  nesting  place,  or  disturbs  or 
destroys  any  pigeon  eggs  or  nestlings,  or  from,  or  by  the  aid  of  any  •^**''^ 
sneak-boat,  battery  or  sink-boat,  approaches  by  rowing,  paddling,  sail-  Sneak^Kwts. 
ing.  floating  or  sneaking,  and  fires  upon  any  wild  ducks  or  other  water 
fowls  sitting  upon  or  as  they  rise  from  the  open  water  of  any  bay 
or  estuary,  excepting  only  such  water  fowl  as  have  been  previously 
wounded,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  be 
punished  as  hereinafter  provided  in  section  6968.     \May  17,  1886:  83 
V.  188.] 

Sec.  6966.     Whoever,  without  having  received  verbal  or  written  shooting  or  hunt, 
permission  from  the  owner,  his  agent,  or  a  person  in  charge  of  any  Lno('h'«r''w1Jho'o» 
lands,  waters,  water-courses,  rivers,  ponds,  bays,  estuaries  or  lakes,  p«ini««on. 
hunts  or  shoots  at,  kills  or  pursues  with  such  intent,  or  with  intent  of  A"-  m  »•  s**- 
capturing  alive,  on  or  over  such  lands,  waters,  water-courses,  rivers, 
ponds,  bays,  or  estuaries,  any  of  the  birds  or  game  mentioned  in  sec- 
tions sixty-nine  hundred  and  sixty  and  sixty-nine  hundred  and  sixty-one 
and  si^-nine  hundred  and  sixty-three,  or  any  other  birds,  game,  or 
animals,  or  destroys  or  disturbs  the  eggs  or  nests  of  any  water-fowls, 
or  any  undomesticated  birds  whatever,  shall  be  fined  not  more  than     *   '"*" 
twenty-five  nor  less  than  five  dollars,  or  imprisoned  not  more  thirty 
nor  less  than  five  days,  or  both.     \AprU  ^,  1883:  80  v.  94.] 

Sec.  6967.     Whoever,  upon  the  premises  of  another,  uses  or  em-  Ferrets  not  to  be 
ploys,  OF  attempts  to  use  or  employ,  ferrets  for  the  purpose  of  catching  jj*"'  >"  ':="=''  ""»• 
rabbits,  or  driving  them  from  their  burrows  or  hiding  places,  shall  be  a„, '»>,.  554. 
hned  for  the  first  offense  not  more  than  twenty  nor  less  than  fiv^  dol-  Stt  \  9079. 
lars,  and  for  any  subsequent  offense  not  more  than  one  hundred  nor 
less  than  fifty  dollars.     [71  v.  32,  §§  i,  2.] 

Sec.  6988.     No  person  shall  draw,  b^^t,  place,  locate  or  maintain  Re*  Appendix, 
any  pound  net,  seine,  trap  or  fish  net,  in   Lake  Erie,  nor  in  San-   Am.  87  v  275 .  88 « 
dusky  bay,  nor  in  Maumee  bay,  as  far  up  as  Maumee  bridge,  nor  in  unlawful  catch- 
Portage  bay,  as  far  up  as  Oak  Harbor  bridge,  from  the  fifteenth  day  j."^^""''  '''"'°* "' 
of  June  to  the  tenth  day  of  September,  inclusive.    No  person  shall  set, 
place,  locate  or  maintain,  or  catch  fish  with  a  gill  net  in  any  of  the 
waters  of  the  state,  except  in  Lake  Erie,  and  there  only  in  water  over 
sixty  feet  in  depth.     No  person  shall  set,  place,  locate  or  maintain  any 
fish-net  on  any  of  the  reefs  in  Lake  Erie.     No  person  shall  set,  place, 
locate  or  maintain  in  Lake  Erie  any  portable  fish-net  within  five  hun-  ] 

dred  feet  of  any  stationary  fish-net,  or  lead  thereof     No  person  shall  ^'  '<>  trotecuUtn, 
set,  place,  locate  or  maintain  any  net  whatever,  within  one-half  mile  '" ' 
of  the  mouth  of  any  river  or  creek  flowing  into  Lake  Erie.    No  person 
shall  catch  fish  in  Mercer  county  reservoir  between  the  twentieth  day 
of  May  and  the  twentieth  [day]  of  July,  inclusive;  or  in  the  Licking  or 
Lewistown  reservoirs  between  the  first  day  of  June  and  the  first  day  ...  ^if^„ 
of  October,  inclusive,  with  any  device  except  hook  and  line,  with  bait  ,/'.,*«  jhtos*/*' 
or  lure ;  and  in  the  season  in  which  net  fishing  is  permitted  in  the  said  "'• 
Mercer  county,  Licking  and  Lewistown  reservoirs,  the  net  known  as 
fyke-net  or  set-net  only  shall  be  used,  and  with  hoop  or  mouth  of  not 
over  six  feet  in  its  greatest  width,  and  with  wings  or  leads  of  not  over 
fifty  feet  in  length ;  provided,  that  the  fyke-nets  or  set-nets  used  in 
Licking  reservoir  shall  not  have  wings  or  leads,  and  no  nets  shall  be 
set,  placed,  located  or  maintained  nearer  to  each  other  than  fifty  feet, 
measuring  from  the  end  of  one  lead  to  that  of  another.     No  person 


\  ^&iSt.    The  riglit  rcM:rvetl  to  the  owner  of  premises  to  use  ferrets  to  catch  rabbits  thereon 
b  personal  to  himself  aril  those  acting  for  him.     Hart  v.  Statt,  29  O.  S.  666. 
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shall,  in  any  of  the  waters,  either  natural  or  artificial,  lying  in  the  state 
of  Ohio,  or  part  therein,  shoot  or  spear  fish.  No  person  shall  draw, 
set,  place,  locate  or  maintain  or  catch  fish  with  a  device  called  a  tram- 
mel-net or  with  fyke-net  or  set-net,  except  as  heretofore  stated.  No 
person  shall,  in  any  of  the  waters  of  the  state,  except  those  heretofore 
named  in  this  section,  catch  fish  with  any  device  whatever,  except 
hodk  and  line,  with  bait  or  lure.  No  person  shall  catch  or  kill,  with 
any  device  whatever,  in  any  of  the  streams  of  the  state,  the  fish  com- 
monly known  as  black  bass,  from  the  first  day  of  May,  until  the  fif 
teenth  day  of  June,  inclusive,  except  in  streams  flowing  into  Lake 
Erie.  No  person  shall  draw,  set,  place,  locate  or  maintain,  any  fish 
trap,  pound  net,  seine,  or  any  device  for  catching  fish  as  in  this  sec- 
tion forbidden ;  and  any  nets,  seines,  pound  nets  or  other  devices  for 
catching  fish,  set,  placed,  located  or  maintained  in  violation  of  the 
provisions  of  this  section,  shall  be  confiscated  wherever  found,  and  the 
same  shall  be  sold  to  the  highest  bidder,  at  public  outcry,  at  a  place  to 
be  selected  by  the  fish  commissioners,  and  the  proceeds  derived  from 
such  sale  shall  be  placed  to  the  credit  of  the  fish  and  game  fund,  and 
subject  to  the  warrant  of  such  commissioners.  No  person  shall  catch 
or  have  in  his  possession  any  black  bass  of  less  than  eight  inches  in 
length;  buy,  sell  or  offer  for  sale,  or  have  in  his  possession  any  fish 
caught  out  of  season,  or  in  [any]  manner  prohibited ;  proviaed,  that 
nothing  in  this  act  shall  prevent  the  taking  "of  minnows"  for  bait,  with 
nets,  or  shall  prevent  the  fish  and  game  commissioners  of  this  state,  or 
their  agents,  from  taking  fish  at  any  time  or  place,  in  any  manner,  for 
the  purpose  of  stocking  ponds,  lakes  and  rivers,  and  for  the  mainte- 
nance and  cultivation  of  fish  in  hatcheries.  Any  person  convicted  of 
a  violation  of  any  of  the  provisions  of  this  act,  fshall  be  fined  for  the 
first  offense  not  less  than  twenty-five  dollars  nor  more  than  one  hun- 
dred dollars,  and  in  case  of  neglect  or  refusal  to  pay  said  fine,  be  im- 
prisoned in  the  county  jail  not  less  than  thirty  days ;  and  for  the  sec- 
ond or  any  subsequent  violation  of  this  act,  shall  be  fined  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars,  and  in  default  of  pay- 
ment of  fine  and  costs  shall  be  imprisoned  in  the  county  jail  not  less 
than  sixty  days,  and  all  fines  collected  under  this  act  shall  go  to  the 
county  fish  and  game  fund  in  the  county  wherein  the  offense  was  com- 
mitted, unless  otherwise  directed  and  ordered  by  the  fish  and  game 
commissioners  of  this  state.  And  it  is  hereby  made  the  duty  of  the 
wardens  and  assistant  wardens  of  this  state,  to  prosecute  all  violations 
of  this  act  in  connection  with  the  prosecuting  attorneys  of  the  counties 
wherein  such  offense  shall  have  [been]  committed,  and  such  prosecut- 
ing attorney  shall  be  entitled  to  the  same  fees  as  are  now  allowed  by 
law  for  the  collection  of  forfeited  bonds.  Provided,  that  nothing  in 
this, act  shall  apply  to  artificial  fish  ponds,  nor  to  private  marsh  lands 
included  in  original  survey  of  the  general  government.  [Passed  April 
15,  1889;  took  effect  "after  May  21,"  1889:  86  v.  317.] 
Catching  certain  [6968,-1-]  Sec.  6968a.  VVhoever,  in  the  waters  of  any  brook, 
wa-K>n.'''°*"'"*  creek,  river,  pond,  reservoir,  mill-race,  tail-race,  or  in  any  body  of  water, 
natural  or  artificial,  lying  in  the  state  of  Ohio,  during  the  spawning 
H^sA^^fc"'  season  of  brook  trout,  or  salmon,  or  land-locked  salmon,  or  California 
's,t  Affindilr.  Salmon,  which  season  is  hereby  defined  to  extend  from  the  fifteenth  day 
of  September  in  each  year,  to  the  fourteenth  day  of  March,  inclusive, 
in  the  year  following,  shall  catch  in  any  manner  with  intent  to  kill,  or 
offer  for  sale,  any  brook  trout,  salmon,  land-locked  salmon,  or  Cal- 
ifornia salmon,  shall  be  punished  by  the  same  penalties  fixed  in  sec- 
tion sixty-nine  hundred  and  sixty-eight  for  the  misdemeanors  therein 
defined.     [April  i,  1884:  81  v.  95.] 
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[3938,-2.]      Sec.    6968a.     No    person    shall    kill    any   fish    by  p«oaUyforthe 
the  use  of-  dynamite  or  any  other  explosive  mixture,  or  by  the  use  eipioMve«''OT  *"*' 
of  any  poisonous  drug,  bait,  or  food;  and  any  person  violating  any  poisons 
provisions  of  this  section  shall  be  guilty  cf  a  misdemeanor,  and  on 
conviction  shall,  for  each  and  every  offense,  be  fined  not  more  than 
five  hundred  dollars,  nor  less  than  one  hundred  dollars,  and  shall  be  8*«  Ar»eatfix. 
imprisoned  for  a  period  not  exceeding  six  months.     All  fines  collected 
under  this  act  shall  go  into  the  fish  and  game  fund.     \AprU  t„  i888: 
85  v.  157.] 

[8988,-3.]  Sec.  G9886.  That  every  corporation,  firm  or  per-  Regulating  by 
son  engaged  in  fishing  with  pound  net,  double  heart  trap  net,  SffisMng'irets'i'n 
seine,  gill  net,  fyke  or  set  net,  or  other  kind  of  net,  in  Lake  Erie,  or  Lait=  Erie  and 
in  any  bay,  harbor  or  estuary  of  said  lake,  or  in  the  waters  of  what  Jh*  "atV"""*  °' 
are  known  as  Mercer  county,  Lewistown,  or  Licking  reservoirs,  shall  Rep-, ««.;  see  S09. 
pay,  semi-annually,  into  the  treasury  of  the  state,  to  the  credit  of  the 
general  revenue  fund,  upon  each  net  used,  the  following  sums :  Upon 
each  pound  net  set  in  Lake  Erie,  four  dollars ;  upon  each  double  heart 
trap  net,  five  dollars;  upon  each  ptound  net  set  in  Sandusky,  Portage  or 
Maumee  bays,  two  dollars ;  upon  each  gill  net,  per  one  hundred  feet, 
fifteen  cents;  upon  each  seine  (except  those  used  only  for  catching  min- 
nows for  bait),  four  dollars ;  upon  each  fyke  or  set  net,  using  leads,  two 
dollars ;  upon  each  fyke,  or  set  net,  without  leads,  one  dollar ;  and  on 
any  other  net  or  nets  not  herein  specified,  five  dollars.  The  owner  or 
owners  of  such  nets  shall  report  to  the  auditor  of  state,  on  or  before  the 
first  day  of  April  and  the  first  day  of  August,  in  each  year,  the  number 
of  nets  of  each  kind  herein  named  owne'd  or  controlled  by  him  or  them, 
to  be  used,  during  the  fishing  season,  in  the  waters  named,  and,  upon 
the  warrant 'of  the  auditor,  shall  pay  into  the  state  treasury  the  amount 
assessed  by  this  act  upon  such  nets,  for  which  amount  the  treasurer  shall 
give,  to  such  person  or  persons,  his  receipt.  The  treasurer  shall  notify 
the  chief  warden  of  such  payment,  and  the  chief  warden  shall  issue, 
to  such  person  or  persons  who  have  made  such  report  and  payment,  a 
metal  \3%  for  each  net  so  reported.  Such  metal  tags  shall  be  consecu- 
tively  numbered,  and  one  shall  be  affixed  to  each  net  placed  or  set  for 
fishing ;  and  the  absence  of  such  tag  from  any  net  fixed,  set  or  placed 
for  fishing,  shall  be  evidence  of  violation  of  this  act.  Any  person  or 
persons  using  any  net  or  nets  herein  named,  in  any  of  the  waters  de- 
scribed, upon  which  the  tax  has  not  been  paid,  shall,  upon  conviction, 
be  held  to  pay  upon  every  such  net  a  sum  equal  to  double  the  amount 
herein  named,  as  a  tax  upon  such  net  or  nets,  in  addition  to  the  pen- 
alty fixed  in  section  6968 ;  and  such-  net  or  nets  may  be  taken  and  sold 
for  the  satisfaction  of  such  judgment.  \Passed  April  15,1 889 ;  took  effect 
July  I,  1889:  86  v.  352.] 

PENALTIES   AGAINST  OfFICERS. 

Sec.  6969.     An  officer  elected  or  appointed  to  an  office  of  trus.  or  officer  or  agent  of 
piofit  in  this  state,  and  an  agent,  clerk,  servant,  or  employe  of  such  »J»^^*^?„'Vo"". 
officer,  or  of  a  board  of  such  officers,  who,  while  acting  as  such  officer,  tra"»'for' "se  "f 
agent,  clerk,  servant,  or  employe,  shall  become,  directly  or  indirectly,  *'"" 
interested   in   any  contract  for  the  purchase  of  any  property  or   fire       ^     ^^^^ 
insurance  for  the  use  of  the  state,  county,  township,  city,  town,  or  vil-     *   '*'*" 
lage,  shall  be  imprisoned  in  the  penitentiary  not  more  than  ten  years 
nor  less  than  one  year.     [73  v.  86,  §  21;  73  ^'  3'.  §  22;  73  ^-  43. 

§  34-]  ,  ,        ,  , 

Sec  6970.     An  officer,  or  a  person  appointed  or  employed  by  an  Fr«ua»  oy  =uper- 
officer,  or  by  a  board  of  officers,  whose  duty  it  is,  by  law,  or  by  virtue  fe't^o^rt"'"' ""'^ 
of  his  employment,  to  superintend  the  erection,  enlargement,  repair,  or 
improvement  of  any  public  structure,  or  of  any  part  thereof,  or  to  make 
Vol.  II.— 4. 


Digitized  by 


Google 


1718 

Tit.  I,  Ch.  8.  OFFENSES  AGAINST  PUBLIC  POLICY.       §§  6971-6975<i. 


County  auditor 
failing  to  report  to 
state  auditor. 


County  auditor 
failing  to  make 
settlement,  etc. 


Fraudulent   entry 
i)f  lax  omissions 
by  comity  .inditur. 


any  plan,  or  specification  of  materials  or  labor  therefor,  or  to  estimate 
the  cost  thereof,  or  the  amount  of  labor  done  on  or  materials  furnished 
for  the  same,  who  knowingly  makes  an  incomplete  or  fraudulent  plan, 
specification,  or  estimate  of  cost,  or  any  false  estimate  of  labor  done 
or  material  furnished,  or  knowingly  permits  any  work  to  be  done  in  any 
other  manner  than  in  accordance  with  the  plans  and  specifications,  or 
with  material  different  from  that  required  thereby;  and  every  contractor 
to  do  any  such  work,  or  his  agent,  who  knowingly  permits  materials  to 
be  used  therein,  or  work  to  be  done  thereon,  different  from  the  plans 
and  specifications,  and  in  violation  of  the  contract  of  such  contractor, 
shall  be  imprisoned  in  the  penitentiary  not  more  than  five  years  nor  less 
than  one  year.     [66  v.  57,  §  15;  70  v.  105,  §  10.] 

Sec.  6971.  A  county  auditor  who  fails  to  make  and  transmit  to  the 
auditor  of  state,  within  the  time  required  by  law,  any  return  or  report 
which  he  is  by  law  required  to  make  to  the  auditor  of  state,  shall  be 
fined  one  hundred  dollars.     [67  v.  107,  §  23.] 

Sec.  6972.  A  county  auditor  who  refuses  or  neglects  to  make  any 
settlement  with  the  county  treasurer  according  to  law,  or  willfully  fails 
to  perform  any  other  duty  required  of  him  by  law,  shall  be  fined  in  any 
sum  not  more  than  two  thousand  dollars,  and  shall  forfeit  his  office. 
[67  V.  106,  ^  20.] 

Sec.  6973.  A  county  auditor  who  fraudulently  places  upon  the 
duplicate  of  any  county,  as  a  tax  omission,  any  assessment  reported  to 
him  by  any  ward  or  township  as^sessor,  which  is  made  to  such  assessor 
prior  to  the  third  Monday  of  May,  annually,  by  any  tax-payer,  or  any 
assessment  made  by  any  board  of  equalization,  or  the  amount  of  any 
return  made  by  any  corporation,  joint  stock  company,  or  other  person 
or  party  required  by  law  to  make  return  to  the  auditor  direct,  or  who 
conspires  with  any  such  assessor  to  increase  the  number  or  amount  of 
tax  omissions,  shall  be  deemed  guilty  of  having  embezzled  the  amount 
of  such  assessment  or  tax,  and  shall  be  punished  as  for  the  larceny  of 
the  like  sum.     [73  v.  221,  ^  2.] 

Sec.  6974.  A  county  recorder  who  records  any  map  or  plan  of 
any  subdivision  of  any  lot  or  grounds  in, any  municipal  corporation, 
before  the  same  has  indorsed  thereon  the  certificate  of  the  engineer  of 
such  corporation,  or  is  ai)i)roved  by  the  council  thereof,  as  required  by 
law,  shall  be  fined  not  more  than  five  hundred  nor  less  than  one  hun- 
dred dollars.     [73  v.  61,  §  3.] 

Sec.  6975.  A  member  of  a  board  of  education  organized  under 
any  law  of  this  state,  who  accepts  or  receives  any  compensation  for  his 
services  as  such  member,  except  as  clerk  or  treasurer  of  such  board, 
shall  be  deemed  guilty  of  embezzlement  of  the  amount  so  received,  and 
punished  accordingly.     [70  v.  214,  §  67.] 

Sec.  6975a.  It  shall  be  unlawful  for  any  person  to  offer  or  give, 
directly  or  indirectly,  any  reward  or  consideration,  or  make  any  pres- 
ent or  reduction  in  price,  to  any  person  employed  in  any  of  the  public 
schools  of  this  state,  or  to  any  officer  having  any  authority  or  control 
over  the  same  for  favoring,  recommending  or  advocating  the  introduc- 
tion, adoption  or  use,  in  the  school  in  which  such  jierson  is  employed, 
or  over  which  such  officer  has  any  authority  or  control,  of  any  text 
book,  map,  chart,  globe  or  other  school  supplies,  or  to  induce  him  so 
to  do ;  and  it  shall  be  unlawful  for  any  such  employe,  or  officer,  to 
accept,  or  to  offer  or  agree  to  receive  or  accept-  any  reward,  considera- 
tion, present,  gift  or  reduction  in  price  for  so  doing ;  and  it  shall  also 
be  unlawful  for  any  local  director  or  member  of  a  board  of  education 
to  vote  for,  or  participate  in  the  making  of  any  contract  with  any  per- 
son as  a  teacher  or  instructor  in  any  of  the  public  schools  of  this  state 
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to  whom  he  is  related  as  father  or  brother,  or  to  act  in  any  matter  in   ^,Sj?j;'j'i|°  ^^,. 

which  he  is  pecuniarily  interested,  or  to  receive,  or  offer  to  accept  or  tives  as  teachers. 

receive  any  reward  or  gain  for  any  official  act.     Any  person  violating 

any  of  the  foregoing  provisions,  shall,  upon  conviction,  be  fined  not 

less  than  twenty-five  dollars,  and  not  more  than  five  hundred  dollars, 

or    be    imprisoned  not  more  than    six   months,   or  both.      \^April  ^, 

1889:  86  V.207.] 

Sec.  6976.     An  officer  or  member  of  the  council  of  any  municipal  Municipal  officer 
corporation  who  is  interested,  directly  or  indirectly,  in  the  profits  of  any  iI""„*poratfon°'' 
contract,  job,  work,  or  services  for  the  corporation,  or  acts  as  commis-  contractu,  or »«- 
sioner,  architect,  superintendent,  or  engineer,  in  any  work  undertaken  u^dcnVof  "or- 
or  prosecuted  by   the  corporation  during  the  term  for  which  he  was  poration  work, 
elected  or  apjjointed,  or  fbrone  year  thereafter,  shall  be  fined  notmore 
than  one  thousand  nor  less  than  five  hundred  dollars,  or  imprisoned  not  ^ce  Appendix, 
more  than  six  months  nor  less  than  thirty  days,  or  both,  and  shall  forfeit 
his  office.     [66  v.  164,  §  92.] 

Sec.  697*7.     A  justice  of  the  peace  who  fails,  on  the  first  Monday  justice  of  ti.e 
of  April  in  each  year,  to  make  out  two  certified  lists  of  all  causes  on  his  P'ifke/nlj'sft'up 
docket,  civil  and  criminal,  in  which  money  has  been  paid  and  remained  lists  of  unclaimed 
in  his  hands  for  a  period  of  one  year  or  more,  designating  the  amount,  ha°nds!"°  " 
and  to  whom  the  same  may  be  payable,  [or]  on  or  before  the  next  suc- 
ceeding Monday  to  set  up  in  some  conspicuous  place  in  his  office  one 
of  said  lists,  and  the  other  in  the  office  of  the  clerk  of  conimon  pleas 
court  of  his  county;  and  a  justice  of  the  peace  retired  from  office, 
whether  by  expiration  of  term  without  re-election,  by  resignation,  or 
otherwise,  who  fails  within  one  week  after  so  retiring  to  make  out  two 
like  lists,  but  containing  all  causes  in  which  money  has  been  paid  and 
remained  in  Ris  hands,  without  reference  to  the  time  when  the  same  was 
received,  or  fails,  within  one  week  thereafter,  to  set  up  in  some  conspic- 
uous place,  in  the  office  of  the  justice  of  the  peace  with  whom  he  is  re- 
quired to  deposit  his  civil  docket,  one  of  said  lists,  and  the  other  in  the 
office  of  said  clerk  of  court,  shall  be  fined  not  more  than  fifty  nor  less 
than  ten  dollars.     [70  v.  296-7,  §§  i,  3.] 

Sec.  6978.     A  justice  of  the  peace,  or  other  person,  who  refuses  Rcfuni  of  j«tie« 
to  deliver  up  any  docket,  papers,  files,  laws,  or  statutes,  on  demand,  docket',''etc!' 
by  the  person  entitled  thereto,  according  to  law,  shall  be  fined  not  more 
than  two  hundred  dollars,  or  imprisoned  not  more  than  six  months,  or  , 

both.     [Afarch  9,  1880 :  77  v.  47.] 

MISCELLANEOUS. 

Sec.  6979.     Whoever   harbors   or   conceals  any  thief  or  robber,  Harboring  or  con- 
knowing  him  to  be  such,  shall  be  imprisoned  in  the  penitentiary  not  "bbe?  ""'' " 
more  than  seven  years  nor  less  than  one  year.     [33  v.  33,  §  26.]  g.  *c.«2. 

Sec  6980.     A  person  in  charge  of  a  locomotive  engine  upon  any  Penalty  for  viola- 
railroad,  who  fails  to  bring  the  engine  with  the  train,  if  any  thereto  ^f^rtai^litre^t 
attached,  to  a  full  stop  at  least  two  hundred  feet  before  arriving  at  any  or  near  crossings, 
railroad    crossing   or   connection,    or   crosses   the   same    before  sig- 
naled by  the  watchman  to  cross,  or  before  the  way  is  clear ;  or,  when 
approaching  any  railroad  [road  ?]  crossing,   fails  to   sound  the  engine 
whistle  at  a  distance  of  not  more  than    one   hundred    nor  less  than 
eighty  rods  from  such  crossing,  or  to  ring  the  engine  bell  continuously 
fi-om  the  place    aforesaid   until  the  engine  and  cars  attached  thereto 
shall  have  passed  such  road  crossing,  shall  be  fined  not  more  than  one 
hundred  dollars,  or  imprisoned  not  more  than  thirty  days,  or  both; 
or  if,  by  reason  of  a  violation  of  this  section,  any  person  be  killed, 


J  6979.    The  harboring  or  concealing  of  a  thief,  who  had  stolen  goods  and  chattels  of  less 
u" 


jJue  tbaa  thirty-five  dollars,  held  not  to  he  a  crime  within  the  meaning  of  J  26  of  the  crimes  act 
of  March  7, 18K>.    HalUtt  v.  Slate.  29  O.  S.  168. 
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OFFEMSRS  ACxAINST  PUBLIC  POLICY. 


§  6980a 


Obstruction  of 
highways  outside 
of  Columbus. 


Unlawful  use  or 
occupation  of 
highways  by  rail- 
way companies 
in'Columbus. 


the  person  in  charge  of  such  engine  shall  be  deemed  guilty  of  man- 
slaughter and  punished  accordingly ;  or  if  a  person  sustain  bodily 
injury  not  producing  death,  the  person  in  charge  of  such  engine  shall 
be  imprisoned  not  more  than  twenty  months  nor  less  than  one  month, 
or  fined  not  more  than  five  hundred  dollars.  It  is  provided  further, 
except  in  cities  of  the  first  grade  of  the  second  class,  that  any  person 
who  permits  any  car  or  locomotive  of  which  he  has  charge  to  remain 
upon  or  within  thirty  feet  of  the  center,  or  across  any  public  rend, 
street  or  alley,  for  a  period  longer  than  five  minutes,  or  places  any 
timber  or  other  obstruction  upon  or  across  any  such  road,  street  or 
alley,  to  the  hinderance  or  inconvenience  of  travel  thereon,  shall  be 
fined  not  more  than  twenty  nor  less  than  five  dollars.  \_Passcd  March 
24,  1888;  took  effect  April  i,  1888:  85  v.  112.] 

Sec.  6980a.  It  shall  not  be  lawful,  in  cities  of  the  first  grade  of 
the  second  class,  for  any  railroad  company,  superintendent,  agent,  or 
other  employe  thereof,  either  directly  or  indirectly,  to  obstruct,  use  or 
occupy  any  street  or  other  public  highway  with  any  locomotive,  car, 
cars,  or  train,  by  permitting  or  suffermg  such  locomotive,  car,  cars  or 
train  to  remain  upon  or  across  such  street  or  other  ])ublic  highway,  or 
any  part  thereof,  or  by  coupling,  switching  or  shifting  of  locomotives, 
cars  or  trains,  or  the  making  up  oY  trains  upon  or  across  such  street 
or  other  public  highway,  or  any  part  thereof,  or  by  moving  or  stopping 
long  freight  trains  upon  or  across  the  same,  for  a  period  longer  than  two 
minutes  at  one  time ;  and  whenever  any  such  street  or  other  public 
highway  has  been  thus  obstructed,  used  or  occupied,  it  shall  not  be 
lawful  for  any  railroad  company,  superintendent,  agent  or  other  em- 
ploye thereof,  either  directly  or  indirectly,  to  so  obstruct,  use  or  occupy 
the  same  or  any  part  thereof  for  a  period  of  ten  minutes  thereafter ; 
and  any  railroad  company,  or  companies,  so  using  such  street  or  other 
public  highway,  during  said  period  of  two  minutes,  shall  provide  and 
maintain  suitable  bars  or  gates,  and  watchmen  at  such  street  or  other 
crossings,  to  secure  and  warn  the  public  against  the  dangers  attending 
such  use;  and  if  any  railroad  company,  superintendent,  agent  or  other 
employe  thereof  shall,  either  directly  or  indirectly,  obstruct,  use  or 
occupy  such  street  or  other  public  highway  in  violation  of  the  afore- 
said provisions  and  prohibitions  of  this  section,  or  shall  procure,  direct, 
aid,  or  abet  in  any  such  violation,  he  or  they  shall  be  fined  not  more 
than  one  hundred  nor  less  than  twenty  dollars,  or  imprisoned  not  more 
than  thirty  days,  or  both ;  and  if,  within  a  pericd  of  five  years  there- 
after, and  within  four  hundred  feet  on  and  along  such  street  or  other 
public  highway  in  either  direction  from  the  railroad  track  or  switch 
where  the  first  offense  was  committed,  any  railroad  company,  .superin- 
tendent, agent  or  other  employe  thereof,  again  violates  any  of  the 
aforesiiid  provisions  and  prohibitions  of  this  section,  or  procures,  di- 
rects, aids  or  abets  in  any  such  violation,  such  company,  superintend- 
ent, agent  or  other  employe,  shall,  for  each  and  every  other  violation 
of  the  aforesaid  provisions  and  prohibitions  of  this  section,  be  sub- 
jected to  both  double  fine  and  imprisonment,  as  provided  in  this  sec- 
tion ;  and  if,  by  reason  of  a  violation  of  this  section,  any  person  be 
killed,  the  person  or  persons  so  directly  or  indirectly  guilty  thereof,  or 
of  so  procuring,  directing,  aiding  or  abetting  in  such  violation,  shall 
be  deemed  guilty  pf  manslaughter,  and  punished  accordingly;  or 
if  death  does  not  result  thcrefroni,  but  the  person  sustains  great  bodily 
injury,  the  person  or  persons  so  directly  or  indirectly  guilty,  or  of  pro- 
curing, directing,  aiding  or  abetting  in  such  violation,  shall  be  impris- 
oned not  more  than  fifteen  months  nor  less  than  three  months,  or  fined 
not  more  than  five  hundred  nor  less  than  one  hundred  dollars.  It  is 
further  provided,  that  after  the  expiration  of  said  period  of  ten  min- 
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utes,  any  railroad  company,  other  than  the  one  last  using  such  street 
or  other  public  highway,  shall  have  the  first  right  to  use  or  occupy  the 
same  for  a  period  not  to  exceed  two  minutes ;  and  provided  further, 
that  nothing  herein  shall  be  so  construed  as  to  alTect  or  interfere  with 
the  arrival  and  departure  of  regular  railroad  trains  moving  on  and 
across  such  street  or  other  public  highway  at  a  rate  of  speed  not  to  ex- 
ceed six  miles  per  hour.  ^Passed  March  24,  1888:  took  effed  April  i, 
1888:  85  V.  113.] 

Sec.  6981.     Whoever,  at  any  other  place  than  at  a  private  crossing,  Rijing  or  driving 
or  for  any  other  purpose  than  crossing  such  railroad,  rides  or  drives  any  '"<<>  incio«ures  or 
horse,  or  other  domestic  animal,  into  any  inclosure  of  any  railroad,  ''^'  '°*  *" "'' 
and  whoever  knowingly  permits  any  such  animal  to  go  into,  or  to  remain 
in,  any  such  inclosure,  or  places  within  the  same  any  feed,  salt,  or  other 
thing,  to  induce  any  such  animal  to  enter  into  such  inclosure,  or  upon 
the  track  of  any  such  railroad,  and  whoever,  while  constructing  any 
such  private  crossing,  or  while  crossing  such  railroad  at  any  private 
crossing,  suffers  any  fence  to  remain  down  or  open  for  a  longer  time 
than  is  necessary  to  construct  or  use  such  crossing,  shall  be  fined  not 
more  than  ten  dollars,  or  imprisoned  not  more  than  thirty  nor  less  than 
ten  days;  each  ten  hours  any  such  animal  is  knowingly  permitted  to 
remain  in  such  inclosure,  or  upon  such  track,  shall  be  deemed  an  addi- 
tional offense;  and  animals  so  being  upon  such  track,  or  in  such  in- 8-*8.UJ. 
closure,  shall  not  be  exempt  from  execution  for  any  fine  or  costs  im- 
posed under  this  section.     [65  v.  194,  §§  i,  2;  72  v.  32.] 

Sec.  6982.     A  person  who  climbs,  jumps,  steps,  or  stands  upon,  or  climbing  upon 
clings  or  in  any  way  attaches  himself  to,  any  locomotive,  engine,  or  ™iro»d  cars. 
car,  upon  any  part  of  the  track  of  a  railroad,  unless  in  so  doing  he  acts 
in   compliance   with   law,  or   by   permission   under   the   lawful   rules 
and  regulations  of  the  corporation  then  managing  such  railroad,  shall 
be  fined  not  more  than  twenty-five  dollars.     [74  v.  202,  ^§  i,  2.] 

Sec.  6983.  Whoever,  being  recjuested  by  an  employe  of  a  street  Misconduct  in 
railroad  company,  or  by  an  employe  of  a  person  operating  a  street  rail-  ■"■■«"  ""• 
road,  to  delist  from  smoking  on  or  in  a  passenger  car  running  on  such 
road,  fails  to  immediately  do  so,  or  whoever  uses  obscene,  jirofane,  or 
indecent  language,  or  engages  in  a  ([uarrel,  on  or  in  such  car,  or,  with- 
out permission,  takes  a  dog  on  or  in  such  car,  or  fails,  on  demand,  10 
pay  the  proper  fare  on  or  in  such  car,  by  delivering  the  money  or  a 
ticket,  or  depositing  the  same  in  a  fare-box,  as  required  by  such  em- 
ploye, shall  be  fined  not  more  than  ten  dollars,  with  costs  of  suit,  and 
imprisoned  until  the  fine  and  costs  are  paid;  but,  on  demand  of  such 
fare,  the  person  of  whom  demand  is  made  may  immediately  leave  the 
car  instead  of  paying  the  same.     [74  v.  164,  §^  i,  2.] 

Sec.  6984.     VVhoever  takes,  receives,  hires,  employs,  uses,  exhib-  Employing  chii- 
its,  or  in  any  manner,  or  under  any  pretense,  sells,  apprentices,  gives  ^'^^^  underfour- 
away,  lets  out,  or  otherwise  disposes  of,  to  any  person,  any  child  under  shows'etc.'" 
the  age  of  fourteen  years,  for  or  in  the  vocation,  occupation,  service, 
or  purpose  of  singing,  playing  on  musical   instruments,  rope  or  wire 
walking,  dancing,  begging,  or  peddling,  or  as  a  gymnast,  contortion- 
ist, rider,  or  acrobat,  or  for  or  in  any  obscene,  indecent,  or  immoral 
purpose,  exhibition,  or  j/ractice,  or  for  or  in  any  business,  exhibition, 
or  vocation  injurious  10  the  health  or  dangerous  to  the  life  or  limbs 
of  such  child,  or  causes,  or  procures,  or  encourages  any  such  child 
to  engage  therein,  or  causes  or  permits  any  such   child  to  suffer,  or 
inflicts  upon  it,  unjustifiable  physical  pain  or  mental  suffering,  or  will- 
fully causes  or  permits  the  life  of  any  such  child  to  be  endangered,  or 
its  health  to  be  injured,  or  such  child  to  be  placed  in  such  situation 
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Penalty  for  tor- 


that  its  life  may  be  endangered,  or  its  health  injured,  or  has  in  custody 
any  such  child  for  any  of  the  purposes  aforesaid,  shall  be  fined  not 
more  than  two  hundred  dollars,  or  imprisoned  not  more  than  six 
months,  or  both.     [73  v.  219,  §§  i,  2,  3,  4;  72  v.  152.] 

Sec.  6984a.     whoever  tortures,  torments,  cruelly  or  unlawfully 
«"""§.'["  neglect-  punishes,  or  willfully,  unlawfully  and  negligently  deprives  of  necessary 
Sm  Sup."°         food,  clothing  or  shelter,  any  person,  and  whoever  having  the  control 
of,  or  being  the  parent  or  guardian  of  any  child  or  children  under  the 
age  of  sixteen  years,  willfully  abandons  such  child  or  children,  or  tor- 
Stt  \  [8951  -I]       tures,  torments,  cruelly  or  unlawfully  punishes,  or  willfully,  unlawfully 
and  negligently  deprives  of  necessary  food,  clothing  or  shelter,  such 
child  or  children,  shall  be  fined  not  more  than  two  hundred  dollars, 
nor  less  than  ten  dollars,  or  imprisoned  for  not  more  than  six  months, 
or  both.     \M,mh  5,  1886:  83  v.  27.] 
When  provisions        ^^^-  6985.     Nothing  Contained  in  section  sixty-nine  hundred  and 
of  certain  section    eighty-four  ^3X\.  apply  to  or  affect  the  employment  or  use  of  any  such 
o  not  apply.        child  as  a  singer  or  musician  in  any  church,  school,  or  academy,  or  at 
any  concert  or  entertainment  given  for  charitable  purposes,  or  in  learn- 
ing the  science  or  practice  of  musjc;  all  fines  collected  under  the  laws 
for  Hhe  prevention  of  cruelty  to  animals,  or  under  sections  sixty-nine 
hundred  and  eig/ity-/our  ox  sixty-nine  hundred  and  eighty-six  of  the  Revised 
Statutes,  or  under  section  sixty-nine  hundred  and  eighty-four  (a)  as  herein 
enacted,  shall  be  paid  to  any  duly  incorporated  society  for  the  preven- 
tion of  cruelty  to  animals,  but  any  such  society  instituting  any  such 
prosecution  shall  be  entitled  to  receive  all  fines  collected  from  such 
prosecution.     [April  14,  1884:  81  v.  184.] 

Sec.  6983.     That  no  minor  under  the  age  of  twelve  years  shall  be 
twelve "yeaVs  not  employed  in  any  factory,  workshop  or  e.stablishment  wherein  the  man- 
fecwry"'''"''*'' '"  ufacture  of  any  goods  of  any  kind  is  carried  on.     [Passed  April  27, 
An...  etc.:  see  Sup.1885;  took  effect  June  26,  1885:  82  v.  161.] 
_  „.  Sec.  6988a.     That  whoever  sells,  barters,  or  gives  away  to  any 

Sellmg  or  giving,  v**^wv.»  ,  r        ...  •  ^     ^       -a 

etc ,  (Vrc-arms,  to    minor  undcr  the  age  of  fourteen  years,  any  air-gun,  musket,  rine-gun, 

minors.  shot-gun,  rcvolver,  pistol,  or  other  fire-arm,  of  any  kind  or  description 

whatever,  or  ammunition  for  the  same,  or  whoever  being  the  owner, 

or  having  charge' or  control  of  any  such  air-gun,  musket,  rifle-gun, 

shot-gun,  revolver,  pistol  or  other  fire-arm  knowingly  permits  the  same 

to  be  used  by  such  minor,  shall  be  deemed  guilty  of  a  misdemeanor, 

and  upon  conviction  thereof  shall  be  fined  in  any  sum  not  exceeding 

one  hundred  dollars,  or  be  imprisoned  in  jail  not  exceeding  thirty 

days  or  both.     [xMarch  25,  1880:  77  v.  79.] 

Selling  toy  pistols      ^Ec.  69866-     That  it  shall  be  unlawful  for  any  firm,  company  or 

to  minors  under     person  in  the  state  of  Ohio,  to  sell  or  exhibit  for  sale  any  pistol  manu- 

ourteen  years.      factured  out  of  any  metallic  or  hard  substance,  commonly  known  as 

the  "toy  pistol."  to  a  minor  under  the  age  of  fourteen  years;  any  firm, 

company  or  person   violating  the  provisions  of  this  act,*  shall   be 

deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 

be  fined  not  less  than  ten  nor  more  than  fifty  dollars,  or  be  imprisoned 

not  less  than  ten  days  nor  more  than  twenty  days,  or  both,  and  shall 

be  liable  to  a  civil  action  in  damages  to  any  person  injured  by  such 

sale.     [April  19,  1883:  80  v.  222.] 

Em  I  •  ent  of         ^^■^-  6986a«.     No  minor  under  the  age  of  eighteen  years  shall  be 

minor? iTndcr'ihe  employed  in  any  of  the  places  named  for  a  longer  period  than  ten 

age  of  eighteen  in 

Bianufactories. 

"  Said  act  was  pnssed  April  19,  18R3,  82  v.  222,  and  is  entitled  and  is  as  follows: 
•'  An  a^t  to  pronibit  the  sale  of  toy  pistols  in  the  slate  of  Ohio. 

"Sec.  1.  Be  it  enacted  by  the  Gener,il  AssrmUy  o/ the  Staie  of  Ohio,  That  the  following 
section  be  enacted  as  supplementary  to  chapter  eight,  title  one,  part  four  of  the  revised  statutes, 
with  sectional  number  as  herein  provided  : 


•Section  liil'Mj;^.     [  Here  fethvjs  that  section,  as  given  afiovrA 

'  Sec  2.    This  act  shall  lake  ciTect  and  be  in  force  from  and  after  its  passage." 
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.,v^ 

hours  a  day,  and  in  no  case  shall  the  hours  of  labor  exceed  sixty  in  s*"  Sup.  •  „,,^ 

one  week;  and  every  employer  shall  post  in  a  conspicuous  place,  in  •    "tj 

every  room  where  such  persons  are  employed,  a  printed  notice,  stating  Notice.  '  • 

the  number  of  hours  required  of  them  in  each  day  of  the  week;*  the  ..;"^ 

form  of  such  printed  notice  shall  be  furnished  by  the  chief  inspector  (if  '.^ 

workshops  and  factories,  and  shall  be  approved  by  the  attorney-gen-  ^tj 

eral;  and  it  shall  also  be  the  duty  of  every  employer  of  minors,  to  '*  ' 

keep  a  record,  which  shall  be  open  to  the  inspection  of  the  chief  inspect-  ■^f 

or  of  workshops  and  factories  and  of  his  assistants,  giving  the  name  Record.  ^  " 

of  each  minor  employed,  his  or  her  name,  date  and  place  of  birth,  and  '-*• 
also  present  residence  of  the  parents  or  guardians.     \March  2i,  1887; 
84  V.  249J 

Sec.  698666.     Any  person  or  corporation  who  shall  employ  any  pen.->ity  for  viou-  ■ 

person  contrary  to  the  provisions  of  this  act,t  or  who  shall  violate  any  lionsof  ihisact.  ^1 

of  the  provisions  of  this  act,  shall,  upon  .conviction  thereof,  be  fined  in  ;*^ 

any  sum  not  less  than  fifty  nor  more  than  one  hundred  dollars,  or  im-  OI4 

prisoned  not  less  than  thirty  nor  more   than  ninety  days.     \^Passed  ^  ••?*'' 

April  27,  1885;  took  effect  June  26,  1885  :  82  v.  162.]  '"*''; 

Sec.  6986'".     It  shall  be  the  duty  of  the  inspector  of  shops  and  omy  of  jn»pccior '  '  * 

factories  to  prosecute  all  violations  of  this  act,  when  the  same  shall  "^[■jjI^Pfj  '""'*  y', 

come  to  his  knowledge,  in  arfy  court  of  competent  jurisdiction.     All        "^     '  '  '*i< 
fines  collected  under  this  actf  shall  inure  to  the  benefit  of  the  school                                 '^        ,  jtv' 

fund  of  the  district  where  the  offense  was  committed.     \Passed  April  .'«t 

27,  1885;  took  effect  June  2(i,  1885:  82  v.  162.]  •  >iC? 

Sec.  6987.     \ Repealed  February  22,   \%^t.  %4,  s .  in^.'X  »-V 

Sec.  6988.     \ Repealed  February  22,   1887:  84  v.  34.]  j 

Sec.  6989.     Whoever,   with  intent   to  cause  a  married  man   or  Enticing  mamcd  ."• 

woman  to  renounce  the  marriage  covenant,  or  either  to  abandon  the  certain  s°cctr  .'^' 

other  or  their  children,  entices  or  persuades  a  husband  or  wife  to  join  jJgP 

any  sect  or  denomination  the  principles  and  practices  of  which  incul-  '»"9& 

cate  a  renunciation  of  the  matrimonial  contract,  or  such  abandonment,  -  • 
contrary  to  the  true  intent  and  meaning  of  thfr  marriage  institution, 
shall  be  fined  not  more  than  five  hundred  dollars;  but  nothing  in  thi.s 
section  contained  shall  be  construed  or   imderstood  to  extend  to  any 
person  for  delivering  a  public  sermon,  exhortation,  or  address.     [9  v.  s.  a  r.  i.ins. 
16,  §  6-1 

Sec.  6990.     Whoever  uses  upon  another  an  anaesthetic,  unless  at  Administering 
its  administration,  and  during  the  whole  time  the  person  is  wholly  or  anacMhctics  wiih- 

,  ,  I,'  •     n  f   •         \  '  ,'m  out    the    presence 

partly  under  the  direct  mfluence  of  it,  there  is  present  a  third  person  of  .t  witness. 
competent  to  be  a  witness,  shall  be  fined  not  more  than  twenty-five  nor 
less  than  five  dollars.     [73  v.  154,  45§  i.  2.] 

Sec.  6991.     Whoever  practices  dentistry  for  compensation,  without  pr.icticin){  den- 
having  received  a  diploma  from  the  faculty  of  a  dental  college  of  this  ti«i-y  witimut 

r        '  • /-  ,-  ,..-  .  ,  ,  1  qualification. 

or  a  foreign  country,  or  a  certificate  of  qualification  by  the  state  dental 
society,  or  by  a  local  society  auxiliary  thereto,  shall  be  fined  not  more 
than  two  hundred  nor  less  than  fifty  dollars;  but  this  section  shall  not  s.  4  s.  524. 
apply  to  physicians  and  surgeons.     [65  v.  165,  §  2.] 

*  69flAxrt.  Sec  notes  on  p.  240  of  84  v.  The  amendment  of  this  section  in  Mv  219  consists  in 
ihe  addition  of  all  after  the  <'  asterisk,  which  marks  the  end  of  the  original  section.  See  in  the 
-Appendix. 

t  Said  act  was  passed  April  2",  18^5:  82  v.  161,  and  is  entitled  and  is  as  follows:  ' 

"  An  act  amendatory  and  supplementary  to  section  G9S6  of  the  Revised  Statutes  of  Ohio.  , 

"Sec.  I.  Be  /trHartf,/  iyi/i^  Gftrra/Assfmi/r  o/tif  Sta/r  o/OAii!,ThMs<:ction6'Mo(  tht 
Revised  Statutes  of  Ohio  be  amended  and  supplemented  .so  as  to  read  as  follows,  with  sectional 
numberings  6»I6.  m!<Raa,  fiSSIWA  and  OOSTk-. 

"  Section.  \Hert falto-M  ^J  098tj,  fiOSflao,  6»86«*,  and  69S(k-,  as  given  above,  except  that  said 
I  6936aA  has  since  been  amended  in  8-1  v.  219.     See  notes  on  said  page  219.1 

"  Sec.  2.  Said  ori.G^inaI  section  t>'J86  is  hereby  repealed,  and  tbts  act  stiall  take  effect  and  be  in 
force  in  sixty  days  after  its  passage.*'  i 
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Practicing  medi- 
cine or  surgery 
without  qualinca 
tion. 


■SWH4403,  440SA, 


Taking  or  selling 
note  for  patent 
risht. 


Sbi  \  317a 


Vagrants — how 
punished. 


Trampi. 


8m  Ap^ndlx. 


Sec.  6992.  Whoever  prescribes  or  practices,  or  attempts  to  prac- 
tice, medicine  in  any  of  its  departments,  or  performs,  or  attempts  to 
perform,  a  surgical  operation,  without  having  attended  two  full  courses 
of  instruction  and  graduated  at  a  school  of  medicine,  either  in  this  or 
^  foreign  country,  or  who  can  not  produce  a  certificate  of  qualification 
from  a  state  or  county  medical  society,  except  that  when  a  person  has 
been  continuously  engaged  in  the  practice  of  medicine  for  a  period  of 
ten  years  or  more,  he  shall  be  considered  to  have  complied  with  the 
provisions  of  this  chapter,  and  when  a  person  has  been  in  continuous 
practice  of  medicine  for  five  years  or  more,  he  shall  be  allowed  two 
years  in  which  to  comply  therewith,  shall,  for  the  first  offense,  be 
fined  not  more  than  one  hundred  nor  less  than  fifty  dollars,  and  for 
.nny  subsequent  offense  be  imprisoned  for  the  term  of  thirty  days. 
{April  i^.  i88i:  78  V.  183.] 

Sfx.  6993.  Whoever  takes,  purcliases,  sells,  or  transfers  any 
promissory  note,  or  other  negoiial)le  instrument,  not  having  the  words 
"Given  for  a  patent  right"  written  or  printed  legibly  and  prominently 
on  the  face  of  such  note  or  instrument,  above  the  signature  thereto, 
knowing  the  consideration  of  such  note  or  other  instrument  to  consist, 
in  whole  or  in  part,  of  the  riglit  to  make,  use,  or  vend  any  patented  in- 
vention, or  invention  claimed  to  be  patented,  shall  be  fined  in  any  sum 
not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than  forty 
days,  or  both.     [66  v.  93,  §  2.] 

Sec.  6994.  A  male  person  physically  able  to  perform  manual 
labor,  who  has  not  made  reasonable  effort  to  procure  employment,  or 
who  has  refused  to  labdr  at  reasonable  prices,  who  is  found  in  a  state  of 
vagrancy,  or  practicing  common  begging,  shall  be  fined  not  more  than 
fifty  dollars,  and  be  sentenced  to  hard  labor  in  the  jail  of  the  county 
until  the  fine,  and  the  costs  of  prosecution  and  accruing  costs,  are  paid; 
and  for  his  labor  such  convict  shall  receive  credit  upon  such  fine  and 
costs  at  the  rate  of  seventy-five  cents  per  day.     [72  v.  165,  §  i.] 

Sec.  6995.  Whoever,  except  a  female  or  blind  jjcrson,  not  being 
in  the  county  in  which  he  usually  lives  or  has  his  home,  is  found  going 
about  begging  and  a.sking  subsistence  by  charity,  shall  be  taken  and 
deemed  to  be  a  tramp;  any  tramp  who  enters  a  dwelling-house,  or  yard 
or  inclosure  about  a  dwelling-house,  against  the  will  or  without  the  per- 
mission of  the  owner  or  occupant  thereof,  or  does  not,  when  requested, 
immediately  leave  such  place,  or  is  found  carrying  a  fire-arm,  or  other 
dangerous  weapoh,  or  does  or  threatens  to  do  any  injury  to  tiie  person, 
or  real  or  jjersonal  property  of  another,  shall  be  imprisoned  in  the 
penitentiary  not  more  than  three  years  nor  less  than  one  year;  and  any 
person  may,  upon  view  of  any  .such  offense,  apprehend  such  offender, 
and  take  liim  before  a  justice  of  the  peace,  or  other  examining  officer, 
for  examination.      [76  v.  191,  §§  i,  2,  3,  ;.] 

\  Gd'J'i.  When  a  statute  of  the  state  imposed  a  penalty  upon  any  person  who  should  prac- 
ligc  pliysic,  unless  he  h.-id  a  prescribed  qualification^  it  was  held  that  a  patent  from  the 
Uuiicd  Suues,  securing  the  exclusive  right  to  manufacture  and  use  certain  medicine^  did 
iioi  authoriz-:  the  administration  of  such  medicine  by  the  patentee,  in  the  character  of  a 
practicing  physician,  unless  he  had  the  qualitication  prescribed  by  the  statute,  Jordan  v. 
Ooersecrs  of  Dayton,  4  O.  2W;  and  while  the  act  of  February  26,  ISM  i3  Chask.  I9G6I,  which 
deprived  persons  who  were  not  members  of  a  medical  society  of  the  aid  of  tlie  law  to  collect 
for  thetr  services  as  phvsicians,  was  in  force,  services  rendered  in  that  capacity  by  persons 
not  such  members  could  not  be  recovered  for,  and  the  repeal  of  that  act  did  not  civc  a  right 
of  action  therefor,  a  void  contract  never  being  revived.     Nichols  v.  Pouhon,  6  O.  9)5. 

An  empiric,  under  the  act  of  May.  !>,  1868  (05  v.  146  ,  is  liable  to  a  civil  artion  for  malpractice, 
notwithstanding  it  is  made  a  penal  offense  for  such  person  to  practice  medicine  in  any  of  its  de- 
partments.    Mutsrr  V.  Chasr,  29  O.  S.  577. 

Such  ten  ye:trs  of  continuous  practice  may  embrace  lime  since  as  well  as  before  October  1, 
186S,  the  date  "f  th»  taking  effect  of  the  act  of  May  6, 1868(65  v.  146),  from  which  this  section  is 
derived.      /Or/ v.  (7»C/rr.  37  O.  S.347. 

§  (i!i;i.i.  This  section  does  not  apply  to  negotiable  paper  given  for  machines  built  under  letters 
patent,  nor  ncgoti.ible  paper  given  to  secure  the  agency  to  sell  such  machines.  Stiite  v.  Feck, 
25  O.  S.  20. 

Nor  does  it  include  the  taking  of  notes  or  instruments  not  negotiable.     State  v.  Brvwr,  30  O. 

An  indiciment  which  does  not  show  that  the  note  or  instrument  upon  which  it  is  founded  was 
negotiable  does  not  show  an  offense,      lb. 


Digitized  by 


^^^s!^ 


1725 
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Sec.  6996.     Whoever  connects  any  bridge  over  the  Oliio  river  with,  Conncctine  river 
or  attaches  the  same  to»  the  Ohio  shore  of  said  river,  unless  the  same  shore"f  owo"' 
has  an  unbroken  and  continuous  span  of  not  less  than  four  hundred  "*=' 
feet  over  the  main  channel  of  said  river,  shall  be  fined  ten  thousand 
dollars.     [66  v.  71,  §^  i,  2.] 

Sec.  6997.     A  tavern-keeper  who  permits  any  kind  of  rioting  or  Tavtm-kecpcr 
reveling,  intoxication,  or  drunkenness,  in  his  house  or  on  his  premises,  permitting  riot- 
shall  be  fined  not  more  than  one  hundred  nor  less  than  five  dollars,  etc, in  i.i.; ironic. 
f64v.  25,  §1.1  «-*&J4». 

Sec.  b998.     Whoever,  being  the  owner  or  keeper  of  a  billiard  Permitting  minors. 
saloon,  or  the  owner  or  keeper  of  a  billiard  table,  at  a  grocery  or  other  buKar^s^"'"' 
public  place,  permits  or  suffers  a  minor  under  the  age  of  eighteen 
years  to  play  at  the  game  of  billiards,  or  pool,  in  such  Saloon,  grocery, 
or  other  public  place,  or  upon  such  billiard  table,  or  to  be  or  remain 
in  such  saloon,  grocery,  or  other  public  place,  shall  be  fined,  for  the 
first  offense,  twenty  dollars,  and  for  each  succeeding  offense  fifty 
dollars;  and  for  the  fine  and  costs  adjudged  in  any  prosecution  under 
this  section,  the  billiard  table  and  fixtures  shall  be  liable  to  be  seized  Penalty, 
on  execution,  and  sold,  without  exemption.     \^May  18,  1886:  83  v. 
202.]  , 

[6998,-1.]     Sec.  1.     Be  it  enacted  by  the  General  Assembly  of  tJu  Prohibiting  sale  of 
State  0/  Oliio,  That  whoever  sells,  gives  or  furnishes  to  any  minor  toScco  k> nSnon. 
under  fifteen  years  of  age,  any  cigarette,  'cigar  or  tobacco,  shall  be 
fined  not  Ipss  than  five  dollars  nor  more  than  twenty-five  dollars,  or 
imprisoned  not  more  than  thirty  days,  or  both.     \Apnl  10,  1888:  85  v. 
169.] 

Sec.  6999.     A  person  engaged  in  the  business  of  pawnbroker,  who  P;i«t  hn.icrf.i!- 
fails  to  take  out  a  license  therefor,  or  receives  and  advances  money  iic'j.nsi'"or'to"k'« 
upon  any  property  pledged,  and  fails  to  keep  a  register  thereof,  or  of  register. 
any  property  bought,  as  required  by  law,  or  who  refuses  to  exhibit  such  s^e  i\i&7< -w  ,t 
register,  or  any  property  pledged,  or  property  bought,  if  in  his  posses-  srq.       '"'   ' ' 
sion,  to  the  chief  of  police,  or  to  a  police  officer  lawfully  deputed  to 
inspect  the  same,  shall  be  fined  not  more  than  one  hundred  nor  less 
than  ten  dollars.     [66  v.  224,  §  451.] 

Sec.  7000.     Whoever,  being  the  keeper  of  a  public  hous^  or  re-  Keeper  of  ,,ub:ic 
tailer  of  spirituous  liquors,  establishes,  keeps,  or  permits  to  be  kept,  upon  ''"""^v  ^'i  ing  or 

I-    ,    .  •  1     11  •         11  •     •  ,  •     "^        ,     ,,  petrtmtinK  bailor 

his  lot  or  premises,  any  ball  or  nine-pin  alley,  or  is  interested  in  any  ball  ninepin  alley. 

or  nine-pin  alley  upon  the  premises  of  another,  shall  be  fined  not  more 

than  one  hundred  nor  less  than  ten  dollars;  and  this  section  shall  be 

construed  to  extend  to  any  alley  denominated  a  nine-pin  alley,  whether 

such  alley  is  used  for  playing  therein  a  greater  or  less  number  tlian  s.  *c.448. 

nine  pins.     [29  v.  161,  §  7.] 

Sec.  7001.     Whoever  knowingly  vends  any  grass  or  other  seed,  in  Suffering  Canad* 
or  among  which  there  is  any  seed  of  the  Canada  thistle,  white  or  yel-  t,„'Vani  an5"rnd- 
low  daisy,  or  wild  carrot,  and  whoever  being  the  owner,  occupier,  or  ing  seed  thereof. 
possessor  of  .nny  land,  suffers  any  Canada  thistle,  teasels  or  wild  carrot  ste  \  4732. 
to  grow  and  ripen  seed  thereon,  or  on  the  highway  adjoining  the  same, 
shall  be  fined  twenty  dollars.     [February  14,  1884:  81  v.  17.] 

Sec.  7002.    Whoever  sells  or  offers  for  sale  any  guano,  or  manu-  selling  fertiiiier. 
facturcd  fertilizer,  without  attaching  to  the  package  containing  the  same  *''Y°"'  p''""«' 
a  printed  chemical  analysis  thereof,  shall  be  fined  not  more  than  two  '""•^*"'"- 
!v.;i(!rcd.  nor  less  than  twenty  dollars,  or  imprisoned  not  more  than  StiUMattny 
thirty  days,  or  both.     [75  v.  91,  §§  1,  3.] 

Snc.  7003.     Whoever,  except  common  carriers  not  the  owners  of  importing  cattle 
cattle  transported  by  them,  brings  into  this  state  any  cattle  infected  '4''!";;!^^  J^'J'' 
with  the  disease  commonly  known  as  the  Texas  or  Spanish  fever,  or  " '"'"'" 


fW.18.-l).  On  .April  10,  liJSS:  85  v.  Ih9,  an  act  was  passed  which  is  entitled  and  is  as  follows: 
*^Aa  tut  t0  ^rjhibtt  the  sale  of  cigarettes  anitib  tcco  to  minors:"  and  whose  sec.  1  is  given  above 
u  [i93i,-ll,  and  whose  sec.  2  is  "This  act  shall  take  effect  on  its  passage." 
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ca'.'-b  liable  to  impart  such  fever  to  other  cattle,  shall  be  fined  not  more 
than  five  hundred  nor  less  than  fifty  dollars.     [75  v.  522,  §§  i,  2.] 

Sec.  7004.  Whoever,  except  in  case  of  invasion  by  a  foreign  en- 
emy, or  to  suppress  insurrection  or  a  mob,  or  for  the  purpose  of  raising 
the  body  of  a  person  drowned,  or  for  the  purpose  of  blasting  or  remov- 
ing rock,  fires  any  cannon,  or  explodes  at  any  time  more  than  four 
ounces  of  gunpowder,  upon  any  public  street  or  highway,  or  nearer 
than  ten  rods  to  the  same,  shall  be  fined  not  more  than  fifty  nor  less 
than  five  dollars.     [43    v.  17,  §  i.] 

Sec.  7005.  Whoever  exhibits  any  puppet  show,  wire-dancing,  or 
tumbling,  juggling,  or  sleight-of-hand,  and  asks  and  receives  any  money 
or  other  propert_y  for  exhibiting  the  same,  shall  be  fined  not  more  than 
ten  dollars.     [29  v.  161,  §  8.1 

Sec.  7006.  Whoever  exhibits  or  shows  any  natural  or  artificial 
curiosity  for  any  price  or  gain,  or  sets  up,  to  let  or  use  for  profit,  any 
swing,  revolving  swing,  flying  horses,  or  whirligigs,  within  one-fourth 
of  a  mile  of  the  fair  ground  of  any  agricultural  society,  while  the  fair 
of  such  society  is  being  held  therein,  unless  he  has  obtained  the  writ- 
ten permission  of  the  board  of  such  society,  shall  be  fined  not  more 
than  one  hundred  dollars  nor  less  than  one  dollar.     [58  v.  65,  §§  i,  2.] 

Sec.  7007.  Whoever  plays  bullets  along  or  across  any  street,  in  any 
^ooti"if ''in^imliW-  municipal  corporation,  or  r,uns  any  horse,  or  shoots  or  fires  any  gun  or 
cipaicorporation.  pistol  at  a  target,  within  the  limits  of  any  municipal  corporation,  shall 
be  fined  not  more  than  fifty  nor  less  than  five  dollars.     [29  \.  161,^6.] 

Sec.  7008.  The  owner  or  harborer  of  an  animal  of  the  dog  kind, 
PcrmitiingdoKsio  who  permits  such  animal  to  be  at  large  away  from  the  premises  occu- 
Am.s7v.'*6i;  88  V. pied  by  him,  unaccompanied  by  any  person,  shall  be  fined  five  dollars; 
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and  any  person  may  kill  any  such  animal  found  so  running  at  large. 
[74  V.  177,  ^i?  4,  5.  9-1 

Sec.  7009.  The  owner  or  operator  of  any  mill,  or  other  manu- 
facturing establishment,  near  to  a  public  highway,  who  fails  to  build  or 
maintain  a  covert  to  any  water  or  other  wheel  attached  to  such  mill  or 
establishment,  and  exposed  to  view,  shall  be  fined  not  more  than  fifty 
dollars,  and  be  liable  in  damages  to  any  person  injured  in  person  or 
property  in  consequence  of  the  fright  or  alarm  of  any  animal  from  the 
action  of  such  wheel.     [46  v.  55,  4^§  i,  2.] 

Sec.  7010.  Whoever,  being  me  owner  of  a  hall,  theater,  opera- 
with  meant  house,  church,  or  school-house,  having  the  control  thereof,  individu- 
ally or  by  virtue  of  his  office,  as  agent  of  any  society  or  corporation, 
permits  the  same  to  be  used  for  the  purpose  of  public  assemblies  or 
schools,  without  having  the  certificate  required  by  law  that  the  same  is 
provided  with  the  means  of  speedy  and  safe  ingress  and  egress,  shall 
be  fined  not  more  than  one  thousand  dollars  for  each  and  every 
'  such  offense ;  nor  shall  it  be  lawful  for  any  owner,  lessee,  or  proprie- 
tor of  a  hall,  theater,  or  opera-house  to  block  up  the  aisles  and  hall- 
ways therein  by  placing  chairs,  stools,  or  permitting  them  to  be  occu- 
pied by  persons  standing  therein,  or  by  any  obstructions  whatever  to 
the  danger  of  those  occupying  sittings  therein,  by  cutting  off  an  escape 
and  easy  egress  therefrom,  under  the  penalty  as  above  enumerated  in 
this  section  for  not  providing  means  for  escape  in  case  of  fire  or  other 
casualties.     \March  i,  1883:  80  v.  28.] 

Sec.  7011.  Whoever  advertises,  prints,  publishes,  distributes,  or' 
circulates,  or  causes  to  be  advertised,  printed,  published,  distributed,  or 
circulated,  any  circular,  pamphlet,  card,  hand-bill,  advertisement,  printed 
paper,  book,  newspaper,  or  notice  of  any  kind,  with  intent  to  procure, 
or  to  aid  in  procuring,  any  divorce,  either  in  this  state  or  elsewhere, 
shall  be  fined  not  more  than  five  hundred  nor  less  than  twenty-five  dol- 
lars, or  imprisoned  not  more  than  six  months,  or  both ;  but  nothing  in 
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this  section  shall  be  construed  to  apply  to  the  printing  or  publishing  of 
a  notice  or  advertisement  of  any  kind  required  or  authorized  by  any 
statute  of  the  state.     [75  v.  45,  §  i.] 

Sec.  7012.     A  duly  appointed  and  licensed  auctioneer  who  neglects  \.>ctione«r  neg- 
or  refuses  to  exhibit  any  quarterly  account,  or  to  deliver  the  samCj  veri-  juS '"'  '''*" 
fied  as  required   by  law,  or  neglects   or  refuses  to  make  payment  of 
the  proper  duties,  to  the  treasurer  of  the  proper  coimty,  within  the  lime 
required  by  law,  shall  be  fined  not  more  than  one  thousand  dollars,  for- 
feit  his  license,  and  be  liable  for  such    duties  in  an  action  in  the  name     *    **' 
of  the  state.     [38  v.  50,  §  10.] 

Sec.  7013.     A  duly  appointed  and  licensed  auctioneer  who  farms  Auctioneer  farm- 
out  his  office  to  another,  or  derives  profit  or  advantage  irom  sales  by'"*"'"  "°  "' 
auction  made  by  another,  except  his   clerk  in   case  of  the  sickness  or , 
necessary  absence  of  the  auctioneer,  shall  be  fined  one  thousand  dol- 
lars, and  forfeit  his  license.     [72  v.  66,  §  9.] 

Sec.  7014,     Whoever  assigns   or  transfers   any  claim   for   debt  r-nding  or  m- 
against  a  resident  of  this  state  for  the  purpose  of  having  the  same  col-  L,r"coifecie<rb'y 
lected  by  proceedings  in  attachment  in  courts  outside  of  this  state,  or  attachment  out- 
whoever,  with  intent  to  deprive  a  resident  of  this  state  of  a  right  to  "  '  °  '■""'■ 
have  his  personal  earnings  exempt  from  application  to  the  payments  of 
his  debts,  sends  out  of  this  state  any  claim  for  debt  against  such  person 
for  the  purpose  aforesaid,  where  the  creditor  and  debtor  and  the  person  *••  *»•»*•»• 
or  corporation  owing  the  money  intended  to  be  reached  by  such  pro- 
ceedings are  within  the  jurisdiction  of  the  courts  of  this  state,  shall  be 
fined  not  more  than  fifty  nor  less  than  twenty  dollars;  and  the  person 
whose  personal  earnings  are  so  attached  shall  have  a  right  of  action,  m  attached™'"/* 
before  anjrcourtof  this  state  having  jurisdiction,  to  recover  the  amount  i>e  recovered  from 
attached  and  any  costs  paid  by  him  in  such  attachment  proceedings,  asYignfng  c'lafm.' 
either  from  the  person  so   assigning,  transferring,  or   sending  such 
claim  out  of  this  state  to  be  collected  as  aforesaid,  or  the  person  to 
whom   such   claim   is  assigned,  transferred,  or  sent  as  aforesaid,  or 
both,   at   the   option  of  the  person  l)ringing  such  suit     The  assign- 
ment, transfer,  or  sending  of  such  claim  to  a  person  not  a  resident 
of  this  state,  and  the  commencement  of  such  proceedings  in  attach- 
ment, shall  be  considered  prima  facie  evidence  of  a  violation  of  this 
section.     [March  8,  1882  :  79  v.  30.] 

Sec.  7015.  It  shall  be  unlawful  for  any  person,  firm,  company  or  Payment  of  labor- 
corporation  to  sell,  give,  deliver,  or  in  any  manner  issue,  directly  or  '[^e'?  ^IJfence  of 
indirectly,  to  any  person  employed  by  him  or  it  in  payment  of  wages  indebtedness  un- 
due for  labor,  or  as  advances  on  the  wages  of  labor  not  due,  any  scrip, 
token,  draft,  check  or  other  evidence  of  indebtedness  purporting  to  be 
payable  or  redeemable  otherwise  than  in  money ;  any  violation  of  the 
provisions  of  this  section  shall  be  punishable  by  a  fine  not  less  than 
twenty-five  nor  more  than  one  hundred  dollars,  or  imprisonment  for 
not  more  than  thirty  days,  or  both;  and  any  such  scrip,  token,  check, 
draft,  or  other  evidence  of  indebtedness  issued  in  violation  of  the  pro- 
visions of  this  section,  whatever  its  provisions  as  to  the  time  or  manner 
of  payment  shall  be,  in  legal  effect,  an  instrument  for  the  uncondi- 
tional payment  of  money  only  on  demand,  and  the  amount  thereof 
may  be  collected  in  money  by  any  holder  thereof  in  a  civil  action 
against  the  person,  firm  or  corporation  selling,  delivering,  or  in  any 
manner,  or  for  any  purpose  issuing  the  same ;  and  such  holder  may  be 
either  the  person  to  whom  such  .instrument  was  originally  issued,  or 
who  acquired  the  same  by  purchase  and  delivery;  and  any  scrip, 
token,  check,  draft  or  other  evidence  of  indebtedness,  issued  in  viola- 
tion of  th^  provisions  of  this  section,  and  presented  by  the  holder 
thereof,  shall  be  taken  as  prima  facie  evidence  in  any  court  of  the 
guilt  or  indebtedness  of  any  person,  firm,  company  or  corporation  sell- 
ing, giving,  delivering,  or  in  any  manner  issuing  the  same,  and  for  the 
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purposes  of  this  act  in  case  of  a- firm  or  corporation,  the  person  selling, 
giving,  delivering,  or  in  any  manner  issuing  said  scrip,  token,  check, 
draft,  order,  or  other  evidence  of  indebtedness  shall  be  the  defendant 
to  the  criminal  action,  and  the  firm,  corporation  or  company  shall  be 
held  as  defendant  to  the  civil  action.  Nothing  in  this  section  shall 
apply  to  or  affect  the  right  of  any  person,  firm  or  corporation  to  give 
orders  on  any  store,  business  house,  or  firm  in  the  business  or  profit  of 
which  he  has  no  interest,  directly  or  indirectly.  \_February  8,  1889, 
86  V.  26.] 

[7015,-1.]  Sec.  2.  In  any  civil  action  on  such  check,  token, 
draft,  or  other  evidence  of  indebtedness  issued  in  violation  of  the  fore- 
going section,  the  same  may  be  declared  on  as  an  instrument  for  the 
unconditional  payment  of  money  only;  but  it  shall  be  sufficient  to  give 
the  form  only  of  such  instrument,  together  with  the  denomination  and 
the  number  of  instruments  of  each  denomination,  if  more  than  one  is 
declared  on ;  and  any  number  of  such  instruments,  in  the  same  form 
of  words,  whether  of  the  same  or  of  different  denominations,  may  be 
joined  in  a  single  count,  and  such  joinder  shall  not  constitute  duplicity, 
and  it  shall  not  be  necessary  to  give  the  form  of  such  instruments  more 
than  once.     [February  8,  1889:  86  v.  27.] 

Sec.  7016.  Whoever  compels,  or  in  any  manner  seeks  to  compel, 
or  attempts  to  coerce  an  employe  of  any  person,  firm,  or  corporation 
to  purchase  goods  or  supplies  from  any  particular  person,  firm,  or  cor- 
poration, shall  be  fined  not  more  than  one  himdred  nor  less  than  twenty 
dollars,  or  imprisoned  not  more  than  sixty  days,  or  both ;  and  whoever 
sells  goods  or  supplies  of  any  kind,  directly  or  indirectly,  to  his  em- 
ploye, or  pays  the  wages  of  labor  of  his  employes  in  goods  6r  supplies 
of  any  kind,  directly,  or  through  the  intervention  of  scrip,  order,  or 
other  evidence  of  indebtedness,  at  higher  prices  than  the  reasonable  or 
current  market  value  in  cash  of  such  goods  or  supplies,  shall  be  liable 
to  like  punishment  and  penalties  above  specified,  and  shall,  in  addition 
thereto,  be  liable  in  civil  action  to  the  party  aggrieved,  in  double  the 
amount  of  any  charges  made  for  such  goods  or  supplies  in  excess  of 
the  reasonable  or  current  market  value  in  cash,  of  such  goods  or  sup- 
plies.    \^April  11,  1885:  82  V.  120.] 

Sec.  7017.  The  prosecuting  attorney  of  any  county,  upon  com- 
plaint made  to  him  of  any  violation  of  cither  of  the  two  preceding  sec- 
tions within  his  county,  shall  cause  such  complaint  to  be  investigated 
before  the  grand  jury.     [76  v.  81,  §  2.] 

[7017,-I.j  Siic.  1.  lie-  it  enacted,  etc..  That  any  person  engaged 
either  for  himself,  or  as  an  officer,  clerk,  agent,  servant,  or  other 
employe  of  any  corporation,  company,  firm,  or  person  doing  business 
wholly  or  partly  in  the  state  of  Ohio,  as  receivers  and  transmitters  of 
messages  or  other  communications,  either  by  telegraph,  telephone,  or 
other  similar  means,  or  of  any  electric  light,  district  telegraph,  or  other 
company,  person,  firm,  or  corporation,  who  shall  enter  into  or  upon  ■ 
the  premises,  building  or  buildings,  of  another  for  the  purpose  of  con- 
structing, altering,  repairing,  or  examining  the  wires,  poles,  insulators, 
frames,  or  other  appendages  belonging  to  such  corporation,  company, 
firm,  or  person,  without  the  written  consent  of  the  owner  or  agent  of 
such  premises,  building  or  buildings,  or  shall  attach  thereto  any  wire, 
pole,  insulator,  frame,  or  other  appendage  whatsoever,  without  such 
consent,  shall  be  fined  not  less  than  ten  nor  more  than  one  hundred 
dollars.     [April  2^,  1885:  82  v.  166.] 

[7017,-2.1     Sec.  1.     Be  it  enacted,  etc..  That  every  person  who 

(7017,-1.1  On  April  29, 188."),  82  v.  105,  an  act  was  passed  and  took  effect,  which  it  entitled,  "An 
act  to  prevent  Iresfi.tss  Ity  t.'te  employrs  of  iclL-grnpJt  companies  and  ttt/ter  /ersons.  anti  prescrit- 
ittff  tft''  penalty  therefor"  and  whose  section  i  is  given  as  [7017,-1]  above.  Its  section  2  provide* 
tii:<t  it  shall  take  effect  upon  its  passage. 

|"0.7.-.;.l    On  Kebruary  B,  18.S.'.,  SJ  v.  ^<l,  an  act  was  passed  and  took  effect,  which  is  entitled. 
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orr'ns  or  maintains,  to  be  resorted  to  by  other  persons,  any  pla»'e 

where  opium,  or  any  of  its  preparations,  is  sold  or  given  away,  to  be  saie  and  u»e  of 

smoked  at  such  place,  and  any  person  who  at  such  place  sells  or  gives  pfacTt'herefor'or* 

away  any  opium  or  its  said  preparations,  to  be  there  smoked  or  other-  resorting  to  »uch 

wise   used,  and   any  person  who  visits  or  resorts  to  any  such  place  "'"*' 

for  the  purpose  of  smoking  opium,  or  its  said  preparations,  shall  be 

deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 

punished  by  a  fine  not  exceeding  five  hundred  dollars  ($500),  or  by 

imprisonment  in  the  county  jail  not  exceeding  three  months,  or  by 

both  such  fine  and  imprisonment.     [February  6,  1885:  8^  v.  49.] 

[7017,-3.]     Sec.  1.     Be   it  enacted  by  tlu   General  Assembly  of  ^^f^^^^i^^^ 
the  Stati  0/ Ohio,  That  any  person  who  shall  willfully  wear  the  badge  grand  armyor"* 
or  button  of  the  grand  army  of  the  republic,  union  veterans'  union,  b^Jdl^"''"*'^ 
sons  of  veterans,  or  military  order  of  the  loyal  legion,  or  shall  use  or 
wear  the  same  to  obtain  aid  or  assbtance  thereby  within  this  state, 
unless  he  shall  be  entitled  to  use  or  wear  the  same  under  the  rules  and 
regulations  of  the  grand  army  of  the  republic,  union  veterans'  union, 
sons  of  veterans,  or  military  order  of  the  loyal  legion,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fin«d  in  any 
sum  not  exceeding  twenty  dollars,   or  imprisoned  for  a  term  not  ex- 
ceeding thirty  days,  or  both  at  the  discretion  of  the  court.     [February 
22,1888:  85  v.  32.] 

[7017,-4J  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  \'f*f\^^'^'^ 
the  State  of  Ohio,  That  any  person  who  shall  willfully  wear  the  in-  societi». 
signia  of  any  of  the  civic  or  religious  societies  of  this  state,  or  shall 
use  or  wear  the  same  to  obtain  aid  or  assistance  thereby  within  this 
state,  unless  he  shall  be  entitled  to  use  or  wear  the  same,  under  the 
rules  and  regulations  of  such  civic  and  religious  societies,  shall  be 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  for  a  term  not  exceeding  sixty  days,  or  be  fined 
in  any  sum  not  exceeding  twenty-five  dollars,  or  both  at  the  discretion 
of  the  court.     [January  21,  1889:   86  v.  5.] 

[7017,-5.]     Sec.  1.     Be  it  enacted  by  the  General  Assembly  of  the  Unlawful  ob-. 

n  '•         >.  A.  .  -'^m  ,        ,  i.  1  1     II      f      laming  of  registry 

State  of  Ohio,  That  every  person,  who  by  any  false  pretense  shall  ob-  or  transfer  in  any 
tain,  from  any  club,  association,  society,  or  company  for  improving  the  *""'  '"*'' 
breed  of  jersey  cattle,  a  certificate  of  registration  of  any  animal  in  the  •- 
herd  register,  or  other  register  of  any  such  club,  association,  society, 
or  company,  or  a  transfer  of  any  such  registration,  and  every  person 
who  shall  knowingly  give  a  false  pedigree  of  any  jersey  animal,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  a  jail  for  a  p^^j 
term  not  exceeding  six  months,  or  by  a  fine  not  exceeding  five  hundred  '' 

dollars,  or  by  both  such  fine  and  imprisonment.  [March  21,  1887  :  84 
V.  213.1 

[7017,-6.]     Sec.  2.     The  crime  shall  be  deemed  completed  and  ^"»'*- 
every  such  person  shall  be  prosecuted  either  in  the  county  in  which 
such  certificate  of  registration  or  transfer  has  been  obtained,  or  in  the 
county  where  such  false  pretense  has  been  made.     [March  21,  1887:       ^ 
84  V.  213.] 

.  '^Ah  acf  in  relation  to  the  sale  and  use  t*/ opium"  and  whose  sect  on  1  is  given  as  (7017,-2]  above, 
its  section  2  provides  that  it  shall  take  effect  upon  its  passage.  i 

n017,-3.]  On  February  1.1,  ;8S8.  85  v.  :H,  an  act  was  passed  and  took  effect,  which  is  entitled 
"An  act  to  prevent  any  person  from  unlawful!y  using  or  wearing  the  badge  of  the  grand  army 
of  the  republic,  union  veterans'  union,  sons  of  veterans,  or  military  order  of  the  loyal  legion,  of 
the  state  of  Ohio,"  and  whose  section  I  is  given  as  [7017 ,-ii]  above.  Its  section  2  provides  that 
it  shall  take  effect  upon  its  passage. 

[7017,-4.J  On  January  21, 1889,  88  v.  5,  an  act  was  passed  entitled  as  follows:  "  Aq  an  to  pre- 
vent any  person  from  unlawfully  using  or  wearing  the  insignia  of  civic  or  reiigious  societies  in 
the  state  of  Ohio,"  and  whose  section  1  is  given  as  [7017,-4]  above.  Its  section  2  is :  *'  '1  his  act 
shall  ulce  effect  and  be  in  force  from  and  after  its  p.->ssage." 

(7017,-5.)  On  March  'IX,  1S87.  W  v.  213.  an  act  was  passed  and  took  effect,  which  is  entitled 
••  an  act  to  provide  for  the  punishment  of  obtaining  registry  or  transfer  in  any  herd  book  by 
any  false  pretense,"  and  whose  sections  1  and  2  are  given  as  [7017,-5],  f7'J17,-6]  above.  Its  section 
3  provides  that  it  shall  take  effect  upon  its  passage. 

17017,-^.]     See  note  on  [7017,-5]  above. 
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OFFENSES  AGAINST  CHASTITY,  ETC, 


§§  7018-7020. 


CHAPTER  9. 

OFFENSES   AGAINST   CHASTITY   AND   MORALITY. 


Bigamy. 


8.AaMi. 


Incest. 
See  Sup. 
K.  A  C.  40fi. 


Cohabiting  in  a 
state  of  adultery 
or  fornication. 
8.  A  C.  4S0.1. 


Section 

TIKll.  Profane  swearing. 

T0<12.  Sporting,  hunting,  fishing,  shooting,  etc, 

on  Sunday. 
7032^.  Exhibiting  theatrical  or  dramatic  per 

formances  un  Sunday. 
7(i:t3.  Common  labor  on  Sunday. 
71KH.  Grave-robbing. 
70lMd.  Medical  college  receiving  human  body 

bearing  marks  of  violence. 

7035.  Unlawful  use  of  bodies  lawfully  held  for 

di&seciion. 

7036.  Injuring    gravestones,    monuments,    and 

cemetery  grounds. 

7037.  Shooting'on  or  near  cemeteries. 

7038.  .Racing  near  Spring  Grove  cemetery. 
[7038,-1.]  Offense  olsodomy. 

[7u:i8.-2.]   Publishing,  exhibiting,  etc.,  indecent 

Eictures,  etc. 
Indecent  and  immoral  exhibition  of 
uman  form. 
[7038,-4.}  Penalty. 


Section 

7018.  Bigamy. 

7019.  Incest. 

7020.  Cohabiting  in  a  state  of  adultery  or  forni- 

cation. 

7021.  Carnal  knowledge  of  insane  woman. 

7022.  Seduction  under  promise  of  marriage. 
70l!3.  Inducing  illicit  intercourse,  or  permitting 

it  on  his  premises. 
702^.  Givine  wihe.  etc.,  to  female  with  intent 
to  induce  illicit  intercour-te. 

7024.  Having  sexual    intercourse   with   female 

pupfl. 

7025.  Hottses  of  ill-fame  a  public  nuisance. 

7026.  Indecent  exposure  and  obscene  language. 

7027.  Disposing  of  obscene  literature,  etc. 
7U2H.  Sending  obscene  literature,  etc.,  by  mail; 

giving  information  where  to  obtain  the 
same. 

7029.  Advertising  secret  drugs  for  use  of  fe- 

males, 

7030.  Selling  or  giving  away  secret  drtigs  for 

preventing    conception    or    procuring 
abortion. 

Sic  7018.  Whoever,  having  a  husband  or  wife,  marries  another, 
is  guilty  of  bigamy,  and  shall  be  imprisoned  in  the  penitentiary  not 
more  than  seven  years  nor  less  than  one  year.  This  section  does  not 
extend  to  any  person  whose  husband  or  wife  has  been  continually 
absent  for  five  successive  years  next  before  such  marriage  without 
being  known  to  such   person  to  be  living  within  that  time.     [33  v. 

33»  ^  7.] 

Sec.  7019.  Persons  nearer  of  kin  by  consanguinity  or  affinity  than 
cousins,  having  knowledge  of  their  relationship,  who  commit  adultery 
or  fornication  together,  shall  be  imprisoned  in  the  penitentiary  not  more 
than  ten  years  nor  less  than  one  year.     [33  v.  33,  §  8.] 

Sec  7020.  Whoever  cohabits  with  another  in  a  state  of  adultery 
or  fornication  shall  be  fined  not  more  than  two  hundred  dollars,  and 
imprisoned  not  more  than  three  months.     [29  v.  144,  §§  24,  25.] 

\  7018.    The  admissions  of  tlie  defendant,  as  to  a  prior  marriage,  made  while  he  was  cohabit- 
^ing  with  the  alleged  first  wife,  may  he  given  in  evidence  to  prove  the  fact  of  such  first  marriage. 
Wolverton  v.  State,  16  O.  173.     So  of  admissions  made  prior  to  the  second  marriage,  while  living 
apart  from  the  first  wife.     Stan^lein  v.  State.  IT  O.  S.  A7^^^. 

Marriages  in  this  state  contracted  by  male  personr  under  the  age  of  eighteen  and  females 
under  fourteen,  are  invalid  unless  confirmed  by  cohabitation  after  arriving  at  these  ages  respect- 
ively. Such  a  marriage,  not  thus  confirmed,  does  not  subject  a  party  to  punishment  for  big- 
amy for  contracting  a  subsequent  marriage  while  the  first  husband  or  wife  is  living.  Ska/herw. 
State,  2t)0.  1.  .  *     • 

The  negative  matter  as  to  the  continued  absence  of  the  former  husband,  or  wife,  need  not  be 
averred  in  the  indictment.     Jlf. 

A  transcript  of  the  record  or  registry  of  a  marriage  in  a  foreign  countrjj  is  not  ;^'»ftf_/iir*>  evi- 
dence of  the  marriage,  without  proof  of  the  laws  of  such  country  requiring  that  such  record  or 
registry  be  made  and  kept.     /^. 

What  constitutes  a  present  marriage,  when  it  is  solemnized  by  a  person  without  Authority. 
Carmickael  v.  Stnte,  12  O.  S.  n53.  And  see  Raiireati  Co.  v.  Cobb,  .^'>  O.  S.  94  :  Bruner  v.  BHg^s, 
89  O.  S.  178. 

A  decree  of  divorce  under  a  statute  of  another  atate  authorizing  a  divorce  between  husband 
and  wife,  neither  nf  whom  .ire  domiciled  therein,  is  of  no  force  or  efi'ect  in  this  state  where 
the  parties  have  their  domicile.     Van  Fasten  v.  State,  37  O.  S.  317. 

g  7019.  The  relation  of  step-father  and^  step-daughter,  within  the  meaning  of  the  statute 
against  incest,  does  not  exist  after  the  termination  of  the  marriage  relation  between  the  stet>- 
father  and  the  step-daughter's  mother.     Noble  v.  State,  22  O.  S.  541. 

An  indictment  for  incest  with  one's  step-daughter  sufficiently  describes  the  relationship  of  i  he- 
parties  by  alleging  it  to  be  that  of  step-father  and  step-daughter,  without  setting  forth  the 
marriage  of  the  defendant  to  the  mother,  or  the  subsistence  of  the  marriage  relation  at  the  time 
of  committing  the  crime.     lb. 

Emission  an  essential  ingredient  in  incest  under  the  crimes  act  of  1835.    lb.     But  see  ^  7297. 

An  indictment  for  incest  which  charges  the  criminal  act  tu  have  been  committed  continuously 
through  a  specified  period  of  years,  is  to  be  regarded  as  charging  several  distinct  offenses,  ana 
is  bad  for  duplicity.     Barnhouse  v.  State,  31  O.  S.  39. 

A  brother-in-law  and  sister-in-law  are  within  this  section.    ,Stewar/ y.  State,  39  O.  S.  152. 

2  7020.  Under  the  act  of  March  8,_  1831,  in  order  to  render  a  married  man  guilty  of  desert" 
ing  his  wife,  and  living  and  cohabitir  *  with  another  woman  in  a  state  of  adultery,  it  b  not 
necessary  that  the  woman  with  whom  he  lives  and  cohabits  should  be  a  married  wotnao. 
Holdren  v.  State,  29  O.  S.  651. 
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7021—7025.        OFFENSES  AGAINST  CHASTITY,  ETC.  Tit.  /,  Ch.  9. 


Sec.  7021.     A  male  person  over  seventeen  years  of  age  who  has  camai  knowledge 
carnal  knowledge  of  any  insane  woman,  not  his  wife,  knowing  her  to  of  insane  woman. 
be  insane,  shall  be  imprisoned  in  the  penitentiary  not  more  than  ten  -  .„  ^^ 
nor  less  than  three  years.     [33  v.  33,  ^6.]  •    '      * 

Sec.  7022.     A  male  person  over  eighteen  years  of  age  who,  under  Seduction  undei 
promise  of  marriage,  has  sexual  intercourse  with  any  female  person  i^^g™'" "  """' 
under  eighteen  years  of  age,  and  of  good  repute  for  chastity,  sl^ll  be^^  j|  7296.  t2U7 
imprisoned  in  the  penitentiary  not  more  than  three  years,  or  }" '1*^  g,  j^,  ««  " 
county  jail  not  more  than  six.months.     [56  v.  158.] 

6ec.  7023.     \^  iioever  induces,  decoys,  or  procures  any  female  un-  inducing  illicit 
der  eighteen  years  of  age,  of  good  repute  for  chastity,  to  have  sexual  p"VmUt"nrit°on 
intercourse  with  any  person  other  than  himself,  or  to  enter  any  house  »■»  premises, 
of  assignation,  or  any  house  of  ill-fame,  for  the  purpose  of  seduction, 
or  prostitution,  or  knowingly  permits  any  other  person  to  have  illicit 
intercourse  with  any  female  of  good  repute  for  chastity,  upon  premises 
owned  or  controlled  by  him,  shall  be  imprisoned  in  the  penitentiary 
not  more  than  three  years  nor  less  than  one  year.     \March  5,  1887: 
84  V.  43.] 

Sec.  7023rt.     Whoever,  in  a  wine-room,  saloon  or  restaurant,  or  Oiving  wine,  etc., 
elsewhere,  gives,  offers  or  furnishes  to  any  female  of  good  repute  for  [nte'nt  ti'induce 
chastity,  over  eighteen  years  of  age,  or  to  any  female  under  eighteen  ■"'«"  intercourse, 
years  of  age,  any  wine  or  other  intoxicating  liquors,  with  intent  there- 
by to  enable  himself  to  have  sexual  intercourse,  or  to  aid  or  assist  any 
person  in  accomplishing  or  having  sexual  intercourse,  with  such  female, 
shall  be  imprisoned  in  the  penitentiary  not  more  than  three  years  nor 
less  than  one  year.     \May  1,1885 :  82  v.  209.] 

Sec.  7024.     A  male  person  over  twe^ity-one  years  of  age,  who  Sexuai  intercourse 
is  superintendent,  tutor  or  teacher  in  a  private,  parochial  or  public  *'"'  '^"»*'*  p"p''- 
school,  or  a  seminary  or  other  public  institution,  or  instructor  of  any 
female   in   music,  dancing,   roller  skating,    athletic    exercise,    or  any  «,,  Apprndix. 
branch  of  learning,  who  has  sexual  intercourse,  at  any  time  or  place, 
with  any  female",  with  her  consent,  while  under  his  instruction  during  Sf\\riai,-i!r<. 
the    term  of  his  engagement  as  superintendent,    tutor  or  instructor, 
shall  be  imprisoned  in  the  penitentiary  not  more  than  ten  years  nor    "^"^  ''' 
less  than  two  years.     \April  22,,  1886:  83  v.  92.] 

Sec.  7025-    The  house,  buildings,  portion  of  buildings  and  places  Penaitv  for  keep- 
mentioned   in   this  section   are   public   nuisances,  and  a  person  who  hlfuseofVii-^me, 
keepls]  a  house  or  place  of  ill-fame  or  assignation,  for  the  purpose  of  assignation,  etc. 
prostitution,  or  lewdness,  or  a  house,  or  place,  for  persons  to  visit  for 
unlawful  sexual   intercourse,  or  for    any  other  lewd,  obscene,  or  in- 
decent purpose,  or  a  disorderly  house  or  place,  or  any  place  of  pub- 
lic resort  by  which  the  peace,  comfort  or  decency  of  a  neighborhood 
is  disturbed,  or  who  as  agent,  or  owner,  lets  a  place,  building,  or  any 
j>ortion  of  a  building,  knowing  that  it  is  intended  to  be  used,  for  any 
purpose  specified  in  this  section,  or  who,  knowingly,  permits  a  place, 
a  building,  or  a  portion  of  a  building  to  be  so  used,  shall  be  fined  not 
more   than    one  hundred    dollars,    or  imprisoned  not  more  than  six  Abatement  of 

1  It  1     .  1     11         •    '     ,  •  ■         •  .     '•"<^"  nouses  a.' 

months,  or  both,  and  the  court  shall  order  the  nuisance  to  be  abated,  public  nuisances. 
\March  30,  1888:  85  v.  137.] 


>  laU     Various   points    ruled  as   to  the   ciimpetency  of    evidence,  in  a    prosecution  for  the 
•eduction  of  a  female  under  eiRhletn  years  of  age.     Dcvitrt  ^.  i,tatf,;^O.J,.U-l. 
The  meaaing  of  the  words  •■  sexual  intercourse.       Itoblt  v.  Slali.il  fJ.  b.  »44-&. 
I  7025.    What  U  a  sufficient  indictment  under  section  1  of  the  act  of  April  11,  1866.     Cro/Itu 

A  conTiction  held  to  be  bad  where  the  only  facts  proved  were  that  the  defendant,  who  had 
iDaocemly  leased  the  premises  for  a  term,  afterward  refused,  during  the  term,  to  avoid  the  lease, 
■pan  being  informed  that  the  lessee  was  using  the  property  for  the  purposes  of  prostitution,     lb 
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Tii.I,Ch.%.  OFFENSES  AGAINST  CHASTITY,  ETC.  §7026-7029. 


Indecent  expos- 
ure and  ob»ccne 
language. 


8.*8.«8». 


Utsposing 
of  obscene  Ih* 
erature,  etc. 


8m  AppaaMx. 


Proviso  as  to 
medical  boolct. 


Sending  obscene 
literature,  etc.,  b| 
mail. 


Giving  informa- 
tion where  to  ob- 
tain the  same- 


Advertising 
secret  drugs  for 
use  of  females. 


8.  *«.»». 


Sec.  7026.  Whoever,  being  over  fourteen  years  of  age,  willfully 
makes  any  indecent  exposure  of  his  person  in  any  public  place,  or  in 
any  place  where  there  are  other  persons  to  be  offended  or  annoyed 
thereby,  or  utters  or  uses  any  obscene  or  licentious  language  or  words  in 
the  presence  or  hearing  of  any  female,  shall  be  fined  not  more  than 
twenty  dollars,  or  imprisoned  not  more  than  twenty  days,  or  both. 
[S9  v^32-] 

Sea  7027.  Whoever  sells,  loans,  or  gives  away,  or  exhibits  for 
sale,  loan  or  gift,  or  has  in  his  possession  with  intent  to  sell,  (posses- 
sion of  any  considerable  amount  or  variety,  shall  be  prima  facie  evi- 
dence of  intention  to  sell),  loan,  give  away  or  otherwise  distribute  any 
obscene,  lewd,  lascivious  or  indecent  book,  pamphlet,  newspaper  or 
periodical,  printed  or  written  paper,  or  any  printed  paper,  illustrated 
paper,  newspaper  or  periodical  devoted  to  the  publication  of  criminal 
news  or  police  reports,  accounts  or  stories  of  deeds  of  lust,  immorality 
or  crime,  or  any  obscene,  lewd,  lascivious  or  indecent  picture,  da- 
guerreotype, photograph,  drawing,  stereoscopic  picture,  model,  cast 
or  instrument,  or  any  article  for  indecent  or  immoral  use,  or  any  in- 
decent instrument  or  article  for  procuring  abortion,  or  for  preventing 
conception,  or  for  self-pollution,  or  any  medicine  for  procuring  ab6rtion 
or  preventing  conception,  or  advertises  any  of  said  articles  or  things 
for  sale,  or  writes,  prints,  or  dictates  any  letter,  circular,  hand-bill, 
card,  book,  pamphlet,  advertisement  or  notice  of  any  kind,  or  orally 
gives  any  information  stating  where,  when,  or  by  what  means  atoy  of 
the  articles  or  things  herein  named  can  be  purchased  or  procured  in 
any  way,  or  where  they  are  made,  or  draws  or  designs,  writes,  prints 
or  makes  in  any  way,  any'  of  said  articles,  or  things,  or  employs  or 
procures  in  any  way,  any  person  to  sell  or  give  away,  or  in  any  man- 
ner to  distribute  any  of  the  said  articles  or  things  or  any  advertisement 
thereof,  shall  be  fined  not  more  than  $1,000  nor  less  than  $500.  or 
imprisoned  in  the  penitentiary  not  less  than  one  nor  more  than  five 
years,  or  both;  but  nothing  in  this. section  or  the  next  two  sections, 
shall  be  construed  to  affect  teaching  in  regularly  chartered  medical 
colleges,  or  the  publication  of  standard  medical  books,  or  the  practice 
of  regular  practitioners  of  mediciiie,  jor  druggists  in  their  legitimate 
business.     [April  30,  1885  :  82  v.  184.] 

Sec.  7028.  Whoever  deposits  in  any  post-office  within  this  state, 
or  places  in  charge  of  any  person  to  be  carried  or  conveyed,  any  of 
the  obscene,  lewd,  indecent,  or  lascivious  articles  or  things  named  in 
the  last  section,  or  any  circular,  hand-bill,  card,  adveirtisement,  book, 
pamphlet,  or  notice  of  any  kind,  or  gives  oral  information,  stating  where, 
how,  or  of  whom,  such  obscene,  lewd,  indecent,  or  lascivious  artitles  or 
things  can  be  purchased  or  otherwise  obtained ;  or  knowingly  or  will- 
fully receives  the  same  with  intent  to  carry  or  convey;  or  knowingly 
carries  or  conveys  the  same  in  any  manner,  except  in  the  United  States 
mail,  shall  be  fined  not  more  than  one  thousand  nor  less  than  fifty  dol- 
lars, or  imprisoned  not  more  than  one  year,  or  both.    [73  v.  159,  §  2.] 

Sec.  7029.  Whoever  prints  or  publishes  any  advertisement  of  any 
secret  drug  or  nostrum,  purporting  to  be  for  the  exclusive  use  of  females, 
or  which  cautions  females  against  their  use  when  in  a  condition  of  preg- 
nancy, or  in  any  way  publishes  any  account  or  description  .of  any 
drug,  medicine,  instrument,  or  apparatus,  for  preventing  conception, 
or  for  procuring  abortion  or  miscarriage,  or  keeps  for  sale  or  gratuitous 
distribution  any  newspaper,  circular,  pamphlet,  or  book,  containing 
such  advertisement,  account,  or  description,  shall  be  fined  not  more  than 
one  thousand  dollars,  or  imprisoned  not  more  than  six  months,  or  both. 
[64  v.  202,  §  I.] 


b. 
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§§  7030-7034O.       OFFENSES  AGAINST  CHASTITY,  ETC.  Ttt.  I,  Ch.  9. 


Sfx.  7030.    Whoever  sells,  or  gives  away,  or  keeps  for  sale  or  gratu-  Selling  or  giving 
itous  distribution,  any  serret  drug  or  nostrum  purporting  to  be  exclu-  ivTr^pMtem'it!'/;'" "' 
sively  for  the  use  of  females,  or  for  preventing  conception,  or  procuring  ci.nception..r"  .o- 
abortion  or  miscarriage,  shall  be  fined  not  more  than  one  thousand  dol-  ""'"«"'"""■• 
lars,  or  imprisoned  not  more  than  six  months,  or  both.  [64  V.  202,  §1.]  8,*8.2;j. 

Si  c.  7031.     Whoever,  being  over  fourteen  years  of  age,  profanely  Profane  swearing. 

Kses  or  swears  by  the  name  of  God-  Jesus  Christ,  or  the  Holy  Ghos^ 
>iuill,  on  complaint  made  within  ten  days  thereafter,  be  fined  not  more  ■,  »#•  <•% 
ih.an  one  dollar  for  each  offense.     [29  v.  i6r,  §t^  4,  14.]  .  '   '^' 

Skc.  7032.     Whoever,  being  over  fourteen  ye?rs  of  age,  engages  sp..rting.iiuniii;, 
in  sporting,  rioting,  quarreling,   hunting,  fishing,  or  shooting,  on  Sun-  Jj"^^'"*,;  su'ndaV ' 
day,  shall,  on  jamplaint  made  within  ten  days  thereafter,  be  fined  not  8«e  Appendix, 
more  than  fventy  dollars,  or  imprisoned  not  more  than  twenty  days,  or        ^^^  ..g., 
both.     [61  V.  104;  29  V.  161,  §  14.]  t>.*'c.W. 

Sf.c.  r032<«.  Whoever  on  the  first  day  of  the  week,  commonly  Exhibiting  iheat- 
called  Sunday,  participates  in  or  exhibits  to  the  public  with  or  with-  ncai  or  dramatic 
out  charge  for  admittance,  in  any  building,  room,  ground,  garden,  or  |undly.*°"  ^ 
other  place  in  this  state,  any  theatrical  or  dramatic  performance  of 
any  kind  or  description,  or  any  equestrian  or  circus  performance  of 
jugglers,  acrobats,  rope  dancing,  sparring  exhibitions,  variety  shows, 
negro  minstrelsy,  living  statuary,  ballooning,  or  any  base-ball  playing, 
or  any  ten-pins,  or  other  games  of  similar  kind  or  kinds,  or  par- 
ticipates in  keeping  any  low  or  disorderly  house  of  resort,  or  shall 
sell,  dispose  of,  or  give  away  any  ale,  beer,  porter,  or  spirituous 
liquors  in  any  building  appendant  or  adjacent  thereto,  when  any 
such  show,  performance,  or  exhibition  is  given,  or  houses  or  places 
is  kept,  he  or  she  shall,  on  complaint  made  within  twenty  days  there- 
after, be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  or  be 
confined  in  the  county  jail  not  exceeding  six  months,  or  both,  at  the 
discretion  of  the  court.    {April  ^,  1881:  78  v.  126.]  '\ 

Sec.  7033.     Whoever,  being  over  fourteen  years  of  age,  engages  !-..romon  labor  on 
in  common  labor  on  Sunday,  (works  of  necessity  and  charity  excepted),  •'"'"''^y-  . 

shall,  on  complaint  made  within  ten  days  thereafter,  be  fined  not  more  I 

than  five  dollars,  but  this  section   does  not  extend  to  those  who  con-  1 

scientiously  observe  the  seventh   day  of  the  week  as  the  Sabhalli.  '''ora  .„  ^gj  -J 

shall  it  be  construed  so  as  to  prevent  families  emigrating  from  ira\  elirg,  *  * 

watermen  from  landing  their  passengers,  superintendents  or  kcc])frs  of  s.*c.  449.  \ 

toll  bridges  or  loU-gates  from   attending  the  same,  or  ferrymen  from  1 

conveying  travelers  over  waters.      [61  v.  104;  29  v.  161,  §  14.] 

Sec.  7034.  Whoever,  without  lawful  authority,  willfully  opens  the 
grave  or  tomb  where  any  corpse  has  been  deposited,  or  removes  any  '"*"'"  "^• 
corpse  from  its  place  of  sepulture,  or  knowingly  delivers  any  corpse  so 
unlawfully  removed  to  another  for  medical  or  surgical  .study,  and  who- 
ever receives,  conceals,  or  secretes  any  corpse  so  removed  or  delivered,  , 
knowing  it  to  have  been  so  removed  or  delivered,  shall,  uj)on  con- 
viction thereof,  be  imprisoned  in  the  penitentiary  not  more  than  five 
years  nor  less  than  one  year;  and  whoever  assists  in  any  surgical  or 
anatomical  experiment  or  demonstration  upon  any  corpse  unlawfully 
obtained,  knowing  it  to  have  been  so  unlawfully  obtained,  shall  be 
fined  not  more  than  one  thousand  dollars  nor  less  than  one  hundred 
dollars,  or  imprisoned  not  more  than  one  year  nor  less  than  six  m(liuhs, 
or  both.     \March  26,  1880:   77  v.  85.J                      '  1 

Sec.  7034".     Whoever  shall  receive  at  any  medical  ((ilieLe,  med-  f',':,^,'w,I™h!,man 
ical  society,  school  of  anatomy,  or  at  any  pla<e  lor  liic  i)urpose  of  >^  iy  ix^irii^ 

. 1 .._. . , marks  of  vi<>!.iu-e. 

\  7083.     Bv  the  phrase  "  common  labor,"  is  meant  ordinary  manual  labor,  as  contradistinguished 
from  iniellectual.     Bloom  v.  Rickardi,  2  O.  S.  387.  g^  ,  ^, 

Works  of  necessity,  within  the  meaning  of  the  act,  are  not  limited  to  labor  for  the  preservation   ***  App««<IIX, 
oF-life,  health,  or  property  from  impending  danger.     The  necessity  may  grow  out  of,  or  indeed  be 
incident  to,  the  genera]  course  of  trade  or  busines.s,  or  even  be  an  exigency  of  a  particular  trade 
or  business,  and  yet  be  within  the  exception  of  the  act.     McCatruk  v.  iVasort,  4  O.  S.  566. 
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Duty  of  coroner. 


Penalty. 


Unlawful  use  oi 
hnJies  lawfully 
held  for  di&sec- 


Injury  to  grave- 
stones^  mono- 
mrncs.  or  ceme- 
tery grounds. 


TU.I,Ch.9.         OFFENSES  AGAINST  CHASTITY,  ETC.  §§ 7035-[7038,-2]. 

medical  or  surgical  study  or  dissection,  or  for  anj-  oil  tr  purpose  any 
human  body  bearip-;  marks  of  violen'-e,  shall  thereupon  immediately 
notify  in  writing  the  county  coroner  of  the  county  in  which  such  body 
may  then  be,  that  such  body  is  in  his  possession  bearing  marks  of  vio- 
lence. It  shall  thereupon  be  the  duty  of  the  coroner  to  hold  such 
inquests  as  in  other  cases.  Whoever  violates  the  provisions  of  this 
act  [section]  shall  be  fined  in  any  sum  not  less  than  five  hundred  nor 
more  than  one  thousand  dollars,  and  imprisoned  not  less  than  one  year 
nor  more  than  ten  years.     [March  27,  1884:  81  v.  92.] 

Sec.  7035.  Whoever,  being  lawfully  possessed  of  any  corpse  for 
the  purpose  of  medical  or  surgical  study,  uses  the  same  for  any  other 
purpose,  or  removes  the  same  beyond  the  limits  of  this,  state,  or  in  any 
manner  traffics  therein,  or  transports  or  attempts  to  have  transported, 
by  railroad  or  other  public  conveyance,  such  corpse  without  having 
the  same  securely  enclosed  in  a  box  or  case  suitable  for  transportation, 
shall  be  imprisoned  in  the  jail  of  the  county  inhere  the  conviction  is 
had,  not  more  than  one  year.     [April  1^,  1881:  78  v.  131.] 

Sec.  7036.  Whoever  without  lawful  authority  qialiciously  injures 
or  removes  any  tomb,  monument,  gravestone,  or  other  structure 
erected  to  perpetuate  the  memory  of  any  deceased  person,  or  any 
fence-railing,  or  other  work  in  or  around  any  cemetery  or  burial- 
place,  or  any  tree,  shrub,  or  plant  therein,  or  shall  drive  thereon 
with  team  for  the  purpose  of  plowing  or  cultivating  said  cemetery 
ground,  shall  be  fined  not  more  than  five  hundred  dollars  nor  less 
than  twenty-five  dollars,  or  be  imprisoned  not  more  than  thirty  days, 
or  both.     \April  18,  1881:  78  v.  172.] 

Sec.  703'7.  Whoever  discharges  any  fire-arms  upon  or  over  any 
cemetery,  without  being  authorized,  to  do  so  by  the  officers  having  con- 
trol thereof,  or  within  one  hundred  yards  of  a  cemetery,  unless  upon 
his  own  land,  shall  be  fined  not  more  than  twenty  dollars,  or  impris- 
oned not  more  than  ten  days,  or  both.     [64  v.  48,  §1.] 

Sec.  7038.  Whoever  rides  or  drives  a  horse,  mule,  filly,  mare, 
colt,  jackass,  jennet,  or  other  animal,  faster  than  six  miles  an  hour, 
within  two  hundred  yards  of  Spring  Grove  cemetery,  in  Hamilton 
county,  along  any  road  on  which  said  cemetery  abuts,  or  along  any 
road  leading  thereto,  or  trains  any  such  animal  within  two  hundred 
yards  of  said  cemetery,  upon  any  road,  street,  alley,  or  lane  leading 
thereto,  or  upon  which  the  cemetery  abuts,  shall  be  fined  not  more 
than  twenty  dollars,  or  imprisoned  ten  days,  or  both.     [74  v.  131,  §  i.] 

[7038,-1.]  Sec.  1.  Be  it  enacted  by  the  General  Assembly  0/  the 
State  of  Ohio,  That  whoever  shall  have  carnal  copulation  in  any  open- 
ing of  the  body,  except  sexual  parts,  with  another  human  being,  or 
with  a  beast,  shall  be  deemed  guilty  of  sodomy,  and  shall  on  conviction 
thereof  be  imprisoned  in  the  penitentiary  not  more  than  twenty  years. 
[April  12,  1889:  86  V.  251.] 

[7038,-2.]  Sec.  1.  Be  it  enacted  by  the.  General  Assembly  of  the 
State  of  Ohio,  That  it  shall  be  unlawful  for  any  person  or  persons  to 
make,  print,  post,  publish,  exhibit  or  suffer  the  same  to  be  done,  in, 
or  upon  his  or  her  premises,  any  indecent,  immoral  or  lascivious  pict- 
ure, except  the  printing  and  publishing  be  for  medical  and  scientific 
purposes.     [April  \^,  1889:  86  v.  320.] 


Shooting  on  or 
near  cemeteries. 


■.AS.W. 

Racing  near 
Spring  Grore 
cemetery. 


Offense  of 
•odomy. 


8m  Appendix. 


To  prevent  the 
publication  of 
immoral  pictures. 


[7038,-2]  to  [7038,-4].  On  April  15, 1889,  86  v.  320,  an  act  was  passed  entitled  "  An  act  to  pre. 
vent  the  making,  printing,  posting,  or  exhibiting  any  indecent,  immoral  or  lascivious  picture  or 
representation  of  any  part  of  the  human  form,  or  giving  any  indecent  or  immoral  exhibition  of 
the  same."  Sections  1,  2,  3  of  said  act  are  given  u  [7038,-2]-[7038t-lJ ;  section  2  provides  the 
.  shall  be  in  force  from  date  of  passage. 
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[7038,-3.]     Sec.     2.  That  it  shall  be  unlawful  for  any  person  or  immoral «xhibi- 
p)ersons  to  give,  or  participate  in   giving  any  indecent,  immoral,  or  ****"*' 
lascivious   exhibition   of  any  part  of  the    human  form.     \April  15, 
1889:  86  V.  320.] 

[7038,-4.]   Sec.  3.     Any  person,  on  conviction  thereof  before  any  t*«"aity. 
court  of  competent  jurisdiction,  shall  be  fined  in  any  sum  not  to  ex- 
ceed ^vt  hundred  dollars,  or  be  imprisoned  in  the  work-house  at  hard 
labor,  or  in  the  county  jail,  not  to  exceed  thirty  days,  or  both,  at  the 
discretion  of  the  court.     \AprU  15,  1889:  86  v.  320.] 


CHAPTER  10. 

OFFENSES   AGAINST   THE   RIGHT  OF   SUFFRAGE. 


Sbction  , 

7089.  Offering  bribes  for  votes  at  pnmary  elec- 
tions: penalty. 

7M0.  Attempting    to     iniimidate    electors    or 
judges  at  such  election. 

TWL  Bribery  of  delegates  or  electors. 
.  7042.  Candidaic-i   at  such   election   paying    or 
promising  bribes. 

7&&.  Penalties  for  omissions  of  duty  and  fraud- 
ulent voting. 

TQM.  Threats,  bribery,  or  violence  by  a  candi- 
date for  office. 

7M5.  To  what   elections  subsequent    sectiops 
applicable. 

7046.  Bribing,      corrupting,      or     intimidating 

electors. 

7047.  Voting,  not  being  a  resident  of  the  pre- 

cinct twenty  days. 

7048.  Voting,  not  being  a  resident  of  the  county 

thirty  days. 
7019.  Voting:,  not  being  a  resident  of  the  state. 

7050.  Voting    more    than    once    at    the    same 

election. 

7051.  Voting  without  a  residence  of  one  year; 

not  being  twent_y-one  years  of  age  ;  not 
a  citizen;  convicted  of  crime  and  not 
pardoned. 


Section 

7052.  Procuring  illegal  vote. 

7033.  Procuring  an  elector  to  go  or  come  into  m 

county,  of  which  he  is  not  a  resident, 

to  vote. 

7054.  Deceiving  elector  who  can  not  read. 

7055.  Fraudulent  voting. 

7056.  Judges  postponing  counting,  adjourning, 

or  removing  ballot-box. 

7057.  Judge  of   election    knowingly    counting 

fraudulent  votes. 

7058.  Misconduct  of  officers  of  election. 

7059.  Unlawfully   obtaining,   or  attempting  to 

obtain,     possession     of    ballot-box    or 
ballots. 

7060.  Destroying,    or    attempting    to    destroy, 

ballot-box,  ballots,  or  poll-books. 

7061.  Fraudulent  writing  on  poll-books  or  tally- 

sheets. 

7062.  Posses.sion  of  forged  or  altered  poll-bookt, 

or  tally-sheets,  with  fraudulent  intent. 

7063.  Marking  ballots,  or  printing,  distributing, 

or  voiing  ballots  unlawfully  printed  or 
written. 

7064.  Bribery  by  a  candidate  for  office. 

7065.  Threats,  violence  and   bribery  to  affect 

elections. 
7966.  Prosecutions. 


PRIMARY   ELECTIONS. 


Sec.  7039.     Whoever  gives  any  money,  property,  fee  or  reward  offering  brib« 
of  any  kind  or  nature,  directly  or  indirectly,  for  the  vote,  or  for  the  nlx^°c"ctioo8: 
mfluence  of  any  person  in  favor  of  or  against  any  candidate  for  nom-  penalty. 
ination  at  any  election  held  under  the  provisions  of  law  relating  to 
primary  elections,  or  at  any  primary  election  held   by  any  political 
party,  whether  the  same  be  held  in  pursuance  of  the  laws  relating 
to   primary  elections  within  this  state,  or  otherwise,  shall   be  fined 
not  less  than  one  hundred  dollars,  and   be  imprisoned  in  the  peni- 
tentiary not  more  than  two  years.      \April  15,  1889:  86  v,  363.] 

Sec.  7040.     Whoever,  by  threats,  or  otherwise,  attempts  to  intim-  Attempting  to  iiw 
idate  any  elector,  or  any  supervisor  or  judge  of  any  election  held  oV°i'udg«*l"s2ck 
imder  the  acts  mentioned  in  the  last  section,  or  in  any  manner  in-  election, 
terferes  with  or  disturbs  any  such  election,  shall  be  fined  not  more 
than  one  hundred  dollars,  and  imprisoned  not  more  than  thirty  nor 
less  than  twenty  days.     [68  v.  29,  §  6.] 
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7041-7047. 


Bribery  of  dele- 
Satu  or  tlectori. 


Candidate  at 
such  election  pay 
ini^  or  promising 
bribes. 


Penalties  for 
omissions  of  duty 
and  fraudulent 
votiof. 


Threats,  violence, 
or  bribery,  by  a 
candidate  for 
office. 


'itm. 


70(i4-7066, 


Sec.  7041.  Whoever  gives  directiy  or  indirecdy  any  reward,  fee, 
money  or  property  to  ipfluence  the  vote  of  any  delegate  or  any 
elector  in  favor  of  or  against  any  candidate,  or  for  any  labor  or  ser- 
vice rendered  to  any  candidate  for  nomination  or  election,  or  to  be  ren- 
dered to  any  candidate  for  nomination  or  election  to  any  office  what- 
ever, or  for  any  expense  incurred,  shall  be  fined  not  more  than  five 
hundred  dollars,  and  be  imprisoned  in  the  penitentiary  not  more  than 
five  years.     \AprU  15,  1889:  86  v.  364.] 

Sec.  7042.  A  candidate  for  nomination  to  any  office,  before  any 
convention  held  under  the  acts  named  in  section  seven  thousand  and 
thirty-nine,  who  pays,  or  promises  to  pay.  directly  or  indirectly,  any 
money  or  property,  to  any  delegate,  for  the  purpose  of  obtaining  his 
influence  or  vote  for  such  nomination  in  such  convention,  shall  be  fined 
not  more  than  five  hundred  nor  less  than  one  hundred  dollars,  and,  if 
nominated  and  elected  to  such  office,  shall  be  ineligible  to  hold  the  same, 
and  shall  be  disqualified  from  voting  or  being  nominated  at  any  such 
election  or  convention.     [71  v.  114,89.] 

Sec.  7043.  A  supervisor  or  judge  of  any  such  election  who  will- 
fully omits  any  duty  imposed  upon  him  by  the  provisions  of  chapter 
one,  title  fourteen,  part  first,  and  a  person  who  votes  at  any  such  elec- 
tion, not  being  a  citizen  of  the  United  States,  or  when  he  can  not 
become  a  qualified  voter  iX  such  precinct  at  the  next  public  election, 
or  casts  a  ballot  after  objection  has  been  made  and  sustained  to  his 
vote,  or  who  votes  more  than  once  at  any  such  election,  at  the  same  or 
a  different  precinct  or  poll,  shall  be  fined  not  more  than  two  hundred 
nor  less  than  fifty  dollars,  or  imprisoned  in  the  county  jail  not  more 
than  sixty  nor  less  than  ten  days,  or  both.     [68  v.  29,  §§  4,  5.] 

Sec.  7044.  A  candidate  for  nomination  by  a  political  party  for  an 
office  of  trust  or  profit,  who  commits  any  act  specified  in  sections  seven 
thousand  and  sixty-four,  seven  tliousand  and  sixty-five,  and  seven  thousand 
and  sixty-six,  for  the  purpose  of  securing  the  influence  of  any  person  in 
his  behalf,  or  to  influence  any  delegate  to  the  convention  before  which 
he  is  a  candidate,  shall  be  fined  not  less  than  6ne  hundred  dollars,  and, 
if  elected  to  the  office  for  which  he  is  a  candidate  for  nomination,  shall 
be  disqualified  to  hold  the  same;  and  the  commission  of  any  such  act 
by  such  person  during  his  candidacy  for  nomination  shall  be  prima  facie 
evidence  of  intent  to  influence  votes ;  but  prosecutions  under  this  sec- 
tion must  be  commenced  within  six  months  after  the  commission  of  the, 
act  complained  of.     [76  v.  75,  §  4.] 


To  what  elections 
subsequent  sec- 
tions applicable. 
8.  «  C.  543. 
Rribin^,  corrupt- 
ing, or  intimidat- 
ing electors. 
Rep.  88  V.  468. 


8.  ft  C.  MO,  »a. 


Votine,  not  being 
a  resident  of  the 
precinct  twenty 
days. 


PUBLIC   ELECTIONS. 

Sec.  7045.  The  subsequent  sections  of  this  chapter  apply  to  all 
public  elections  authorized  by  the  laws  of  this  state.     [51  v.  421,  §  i.] 

Sec.  7046.  Whoever  gives,  offers,  or  promises  anything  to  any 
elector,  to  influence  him  in  giving  his  vote  or  ballot,  or  uses  any  threat 
or  force  to  procure  any  such  elector  to  vote  contrary  to  his  inclination, 
or  to  deter  him  from  giving  his  vote  or  ballot,  shall  be  fined  not  more 
than  five  hundred  dollars,  and  imprisoned  not  more  than  six  months, 
and,  if  a  candidate,  and  elected  to  any  office,  he  may  be  removed  from 
such  office  by  order  of  the  court.     [50  v.  311,  §  38;  39  v.  13,  §  11.] 

Sec.  7047.  Whoever  votes  in  any  election  precinct  in  which  he 
has  not  actually  resided  for  twenty  days  next  preceding  the  election,  or 
into  which  he  shall  have  come  for  temporary  purposes  merely,  shall  be 
fined  not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than 
six  nor  less  than  three  months.     [73  v.  155,  §  4.] 
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Sec.  7048.     Whoever,  being  a  resident  of  this  state,  votes  in  any  Votmc,  not  being 
county  in  which  he  has  not  been  an  actual  resident  for  thirty  days  next  JolTnly  thinV* 
preceding  the  election,  shall  be  imprisoned  in  the  penitentiary  not  more  days. 
than  three  years  nor  less  than  one  year.     [65  v.  100,  §  5.]  8.*&.8*8. 

Sf.c.  7049.     Whoever,  being  a  resident  of  another  state,  votes  at  voting,  not  being 
any  election  in  this  state,  shall  be  imprisoned  in  the  penitentiary  not  5,^'^^^"'°^''"'' 
more  than  five  years  nor  less  than  one  year.     [3^  v.  13,  §  7.]  8.ac.u44. 

Sec.  7050.     Whoever  votes  more  than  once  at  the  same  election  Voting  more  than 
shall  be  imprisoned  in  the  penitentiary  not  more  than  five  years  nor  less  jl'/clion''"  """ 
than  one  year.     [39  v.  13,  §  6.]  8.  a  c.  544. 

Sec.  7051.     Whoever  votes  at  any  election,  not  having  been  a  resi-  Voting  without  a 
dent  of  this  state  for  one  year  immediately  preceding  the  election,  or  "eaf""  being' 
not  being  twenty -one  years  of  age,  knowing  that  he  is  not  of  full  age,  twenty-one  yeiirs 
or  not  being  a  citizen  of  the  United  Slates,  knowing  that  he  is  not  such  Mn?convic?cd  of 
cirizen,  or  being  disqualified  by  a  conviction  of  crime,  and  not  par-  jo^""'' ""'  ^"' 
doned  and  restored  to  all  the  rights  of  a  citizen,  shall  be  imprisoned  not 
more  than  six  months  nor  less  than  one  month.     [39  v.  13, 4^  8.]  ?" *  *'''**'|,     . 

Sec.  7052.  Whoever  counsels  or  advises  another  to  give  his  vote,  yole."""'* '  '* 
knowing  that  he  has  not  been  a  resident  of  this  state  for  one  year  im- 
mediately preceding  the  elci:tion,  or  that  at  the  time  of  the  election  he 
is  not  twenty-one  years  of  age,  or  that  he  is  not  a  citizen  of  the 
United  States,  or  that,  by  reason  of  other  disability,  he  is  not  duly 
qualified  to  vote  at  the  place  where,  or  the  time  when,  the  vote  is  to 
be  given,  shall  be  fined  not  more  thjin  five  hundred  nor  less  than  one 
hundred  dollars,  and  imprisoned  not  more  than  six  months  nor  less  *•**'•  ***• 
than  one  month.     [39  v.  13,  §  9.] 

Sec.  7053.     Whoever  procures,  aids,  assists,  counsels,  or  advises  Procuring  an 
another  to  go  or  come  into  any  county  for  the  purpose  of  giving  his  cim^intoacounty 
vote  in  such  county,  knowing  that  the  person  is  not  duly  qualified  to  of  which  he  is  not 
vote  in  such  county,  shall  be  imprisoned  in  the  j)enitentiary  not  more  *'"'  '"'•'"'""•• 
than  five  years  nor  less  than  one  year.     [39  v.  13,  §  10.]  S.4C.  544. 

Sec.  7054.     Whoev^  furnishes  an  elector  who  can  not  read  wiih  a  Deceiving  elector 
ticket,  informing  him  that  it  contains  a  name  different  from  those  which  "ho  can  not  read. 
are  written  or  printed  thereon,  with  intent  to  induce  him  to  vote  con-  ^"^  '*  "•  **5'  ^  "• 
trary  to  his  inclination,  or  fraudulently  or  deceitfully  changes  the  ballot 
of  any  elector,  by  which  such  elector   is  prevented  from  voting  for 
such  candidate  as  he  intended,  shall  be  imprisoned  in  the  penitentiary  ' 

not  more  than  three  years  nor  less  than  one  year.     [39  v.  13,  5;  12.] 

Sec.  7055.     Whoever,  either  before  or  after  the  proclamation  is  Fraudulent 
made  of  the  opening  of  the  polls,  fraudulently  puts  a  ballot  or  ticket  """"k- 
into  the  ballot-box,  shall  be  imjjrisoned  in  the  penitentiary  not  more 
than  three  years  nor  less  than  one  year.     [67  v.  52,  §  21.] 

Sec.  7056.     A  judge  of  any  election  who,  after  the  counting  of  judges  postpon- 
votes  commences  as  required  by  law,  postpones  the  counting  of  votes  journi"ng"Cf're-' 
cast  at  such  election,  or  adjourns  for  any  time  or  to  any  place,  or  moving  Eaiiot-box 
removes  the  ballot-box  from  the  place  of  voting,  or  from  the  custody  or 
f)resence  of  all  the  judges  of  such   election,  shall  be  fined  not  more 
than  one  thousand  nor  less  than  one  hundred  dollars,  and  imprisoned 
not  more  than  ten  days.     [69  v.  58,  ^^  1,  2.] 

Sec.  7057.     A  judge  of  any  election  who  knowingly  permits  any  tudges  of  election 
ballot  or  ticket,  fraudently  placed  in  the  ballot-box,  if  the  same  can  be  rng'SduieM""'' 
designated,  to  be  counted  with  the  legal  votes  cast  at  such  election,  votes, 
shall  be  imprisoned  in  the  penitentiary  not  more  than  three  years  nor 
less  than  one  year.     [67  v.  52,  §  21.] 

Sec.  7058.  -■V  judge  of  an  election  who  knov.irgly  receives,  or  Misconduct  of 
sanctions  the  reception  of  a  vote  from  any  person  not  having  all  the  office^of  «'«- 
qualifications  of  an  elector  prescribed  by  law,  or  receives   or  sanctions  see  88  v.  465, ;  n. 
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the  reception  of  a  ballot  from  any  person  who  refuses  to  answer  any 
question  put  to  him  in  accordance  with  the  requirements  of  the  laws 
of  this  state  relating  to  elections,  or  refuses  to  take  the  oath  prescribed 
by  the  laws  aforesaid,  or  refuses,  or  sanctions  the  refusal  of  any  other 
judge  of  the  election  board  to  which  the  judge  belongs,  to  administer 
any  oath  required  by  the  laws  aforesaid  to  be  administered,  or  refuses 
to  receive,  or  sanctions  the  rejection  of,  a  ballot  from  any  person, 
knowing  him  to  have  all  the  qualifications  of  an  elector  prescribed  by 
law,  or  refuse,  if  requested,  to  permit  the  respective  candidates  at  such 
an  election,  or  not  exceeding  three  of  the  friends  of  each  of  such  candi- 
dates, to  be  present  in  the  room  where  the  judges  are  during  the  time 
of  receiving  and  counting  out  the  ballots ;  and  a  judge  or  clerk  of  an 
election,  on  whom  any  duty  is  enjoined  by  the  laws  of  this  state  relat- 
ing to  elections,  who  willfully  neglects  any  such  duty,  or  is  guilty  of 
any  corrupt  conduct  in  the  execution  of  the  same,  shall  be  fined  not 
more  than  one  thousand  nor  less  than  three  hundred  dollars,  and  im- 
prisoned not  more  than  six  nor  less  than  three  months.  \April  15, 
1880:  77  v.  267.1 
Unlawfully  ob.  Sec.  7059.     Wliocvcr,  at  any  election,  unlawfully,  either  by  force,  ' 

lemp"m'K°to''ob-  fraud,  or  Other  improper  means,  obtains,  or  attemi)is  to  obtain,  posses- 
inin,  possession  gjon  of  any  ballot-box,  or  any  ballots  therein  deposited,  while  the 
hanois"'*^" °'  voting  at  such  election  is  going  on,  or  before  the  ballots  are  duly  taken 
out  of  such  ballot-box  and  enumerated  by  the  judges  of  election  ac- 
ts.* cam.  cording  to  law,  shall  be  imprisoned  in  the  penitentiary  not  more  than 

three  years  nor  less  than  one  year.     [53  v.  59,  §§  1,  3.] 
Oestroying,  or  S^*^-  7060.     Whocver  shall,  from  the  time  any  ballots  are  cast  or 

aitemptiijg'to       voted  Until  the  time  has  expired  for  using  the  same  as  evidence  in  any 
boxi'etc.      "''     contest  of  election,  unlawfully  destroy,  or  attempt  to  destroy,  any  bal- 
lot-box or  poll-book  used  at  any  election;  or  shall,  within  the  same  time, 
unlawfully  destroy,  falsify,  rnark,  or  write  on  any  ballot  cast  or  voted ; 
or  shall,  within  the  same  time,  unlawfully  change,  alter,  erase  or  tamper 
with  any  name  contained  on  any  ballot  cast  or  voted,  shall  be  impris- 
oned in  the  penitentiary  not  more  than  five  ye^rs  nor  less  than  one  year. 
[February  17,  1881  :  78  v.  30.] 
Fraudulent  writ-       Sec.  7061.     Whocver  shall,  from  the  time  any  ballots  are  cast  or 
or^aTy-sheet°°''*  voted  Until  the  time  has  expired  for  using  the  same  as  evidence  in  any 
contest  of  election,  willfully  and  with  fradulent  intent,  inscribe,  write, 
or  cause  to  be  inscribed  or  written,  in  or  upon  any  poll-book,  tally-sheet, 
or  list,  lawfully  made  or  kept  at  any  election,  in  or  upon  any  book  or 
.  paper  purporting  to  be  such,  or  upon  any  election  returns,  or  upon  any 

ppcB  T.  ijQok  or  paper  containing  the  same,  the  name  of  any  person  not  en- 
titled to  vote  at  such  election,  or  not  voting  thereat,  or  any  fictitious 
name,  or,  within  the  same  time,  shall  wrongfully  change,  alter,  erase, 
or  tamper  with  any  name,  word,  or  figure  contained  in  such  poll-book, 
tally-sheet,  list,  book,  or  paper;  or  falsify,  mark,  or  write  on  such 
poll-book,  tally-sheet,  list,  book,  or  paper  in  any  manner  whatsoever, 
such  act  or  acts  being  done  with  intent  to  defeat,  hinder,  or  prevent  a 
fair  expression  of  the  will  of  the  pcoi)le  at  such  election,  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  three  years  nor  less  than  ■ 
one  year.  [Februar}'  17,  1881:  78  v.  30.] 
Possession  of  Sec.  7062.     Whoevcr  has   in   his  possession    any    falsely   made, 

po'if-book5"iru'iS'y-  altered,  forged,  or  counterfeited  poll-book,  tally-sheet,  or  list,  or  elec- 
tbeets  with  fraud-  tion  retums,  of  any  election,  knowing  the  same  to  be  falsely  made, 
altered,  forged,  or  counterfeited,  with  intent  to  hinder,  defeat,  or  pre- 
vent a  fair  expression  of  the  popular  will  at  such  election,  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  three  years  nor  less  than  one 
year.     [67  v.  51,  §  2.] 
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Sec.    7063.     Whoever,   at  any  election,   marks  the  ballot  of  any  Marking  baUots. 
elector,  or  hands  a  marked  ballot  to  him  to  vote,  with  intent  to  ascer-  'I'rifutrng.oV 
tain  how  he  voted,  or  prints  for  distribution  any  ballot  contrary  to  the  ['J'^fufiy  written"^ 
provisions  of  law,  or  distributes  to  an  elector,  or  knowingly  votes,  any  «r  printed, 
ballot  printed  or  written  contrary  to  the  provisions  of  law,  shall  be  fined 
not  more  than  fifty  dollars,  and  imprisoned  not  more  than  ten  ,da)'s.  8.*  8.  MS. 
[65  v.  138,  §  3;  71  v.  31,  §  2.] 

Sec.  7064.     Whoever,  bemg  a  candidate  for  an  office  of  trust  or  Bribery  by  a  can- 
profit  under  the  constitution  or  laws  of  this  state,  or  of  the  United  *''"'*^°'?fj"'' 

f.  ,  ,•         1  ■     !•         ,        •  rr  See  88  V.  46»,  g  34. 

States,  loans,  or  directly  or  mdirectly  gives,  or  oners  or  promises  to 
give,  any  money  or  other  thing  of  value,  to  any  elector  within  the  dis- 
trict in  which  he  is  a  candidate,  for  the  purpose  of  influencing  or  retain- 
ing the  vote  of  such  elector,  or  to  any  person  to  secure  or  retain  the 
influence  of  such  person  in  his  behalf  as  such  candidate,  or  to  be  used  *?■  2  '^''■ 
by  such  person  to  influence  the  vote  of  any  elector,  or  of  electors  gen- 
erally, or  to  influence  him  or  them  to  vote  or  to  refrain  from  voting, 
shall  be  fined  not  more  than  one  thousand  nor  less  than  five  hundred 
dollars,  or  imprisoned  in  the  penitentiary  not  more  than  three  years, 
and  be  forever  ineligible  to  any  oflice  of  trust  or  profit  within  this  state ; 
and  a  violation  of  any  provision  of  this  section,  by  any  [)erson  elected 
to  any  such  office,  shall  render  his  election  void,  "and,  if  he  has  taken 
office,  shall  operate  as  a  vacation  of  the  same ;  but  this  section  shall  not 
be  construed  to  apply  to  hospitality  extended  at  the  residence  of  such 
candidate.  [76  v.  75,  §§  i,  2,  3.] 
Sec.  7O60.     Whoever,  not  being  a  candidate  for  office,  disburses  '"Vl*??'  »'o'<^'":«. 

.  *  .  «*  1  ,  •  ..         ,  and  bribery  to 

or  gives,  or  promises  to  give,  any  money,    or  other  thing  of  value,  affect  elections. 
or  gives  or  treats  to  any  spirituous,  malt,  or  other  liquors,  directly  or  See  88  v.  466-7. 
indirectly,  to  influence  an  elector  in  gi\  ing  or  withholding  his  vote,  or, 
with  intent  to  induce  him  to  vote  contrary  to  his  inclinations,  seeks  by 
violence,  or  threats  of  violence,  or  threats  to  enforce  the  payment  of  a  s«b  J  'i''^- 
debt,  or  to  begin  a  criminal  prosecution,  or  to  injure  the  business  or 
trade  of  an  elector,  or,  jf  an  employer  of  laborers,  or  an  agent  of  such 
employer,  threatens  to  withhold  or  reduce  the  wages  of,  or  to  dismiss 
from  service,  any  laborer  in  his  employ,  or  refuses  to  allow  to  any  such 
employe  time  to  attend  at  the  place  of  election  and  vote,  cr  whoever 
sells  or  offers  to  sell  his  influence  with  electors  for  a  valuable  considera- 
tion, or,  with  or  by  means  of  any  thing  of  value,  seeks  to  influence  the 
vote  of  an  elector,  or  to  influence  him  to  vote,  or  to  refrain  from  voting, 
shall  be  fined  not  more  than  two  thousand  nor  less  than  one  hundred 
dollars,  or  imprisoned  in  the  penitentiary  not  more  than  three  years. 

[76  V.  75,  §3-]  ...  .      •     , 

Sec.  7066.     Prosecutions  under  the  sections  7039  to  7065,  inclu-  Pro^cutions. 
rire,  must  be  commenced  within  six  months  after  the  commission  of  See  as  v.  467, 1 27- 
the  act  complained  of.     Penalties  for  the  violation  of  section  seven  scc  \  7226. 
thousand  and  sixty-four  shall  not  apply  to  the  payment  of  an  assess- 
ment made  by  a  regularly  organized  committee  for  legitimate  elec- 
tion expenses  of  the  party  to  which  the  candidate  belongs.     [April 
.15,  1889:  86  V.  364.] 
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SttaUcltSas, 


CHAPTER  11. 

FRAUDS,  FORGERY,  AND   COUNTERFEITING. 


Selling  by  false 
weights. 


Section 

7U67.  Selling  by  false  weights. 

70a«.  Taking  illegal  toll  at  mill. 

7U69.  Selling    articles    having    forged     stamp, 

brand  or  label  affixed. 
7070.  Selling  stone-coal  otherwise  than  by  the 
,«-.    .. P,''?'"^"''ed  weights  or  measures. 
ZStV  r^f '"S  "t  "Sing  false  gas  meters. 
<0r2.   [•.iilure  to  marlc   weight*  on   packages: 

fraudulent  transfer  of  brands:  fraudu- 
,«-,.    II  ■  "'  "■"^P^tl'ins  of  branded  packages. 
Si'!    Ji*'".8  vessel  with  private  stamp  affixed. 
70(4.  PuitniR   adulterated   liquors  in  branded 

packages.  * 

7075.  Makinc  out  and  presenting  false  claims  to 

public  officers. 

7076.  Obtaining  property  or  signature  by  false 

pretense,  etc. 
W76a.  Defrauding  innkeepers. 
7076*.  Proof  of  intent :  regular  boarders,  etc, 
imu.  Notice  of  provisions  of  ii  7076«-7076<-. 

7077.  Frauds  by  partners. 

7078.  False  statement  by  medical  examiner  of 

insurance  company. 

7079.  Selling  or  conveying  land  without  title 

7080.  Making  fraudulent  transfers   to   defeat 

creditors. 

7081.  Adulterating  domestic  wines. 

7082.  Adulterating  liquors. 

7083.  Manufacturing  or  selling  poisoned  liquors. 

7084.  fraudulently  obtaining   money  from  in- 

surance company. 

7085.  False  or  fictitious  bills  of  lading. 

7086.  False  or  fictitious  warehouse  receipts. 

7087.  Frauds  of  owners  on  consignees. 

7088.  Sending  letters,  etc.,  to  fraudulently  ob- 

tain money. 
[7088,-1.)  Unlawful    sale   of  certain  kinds  of 

wool. 
rTO88,-2.]  Penalty. 
[7088,-3.J  Fraud  m  sale  of  grain;  negotiation  of 

notes:  penalty. 

7089.  (RepealecTl 

7090.  [Repealed.] 

7091.  Forging  or  altering  note,  bond,  lease,  will, 

bank  bill  or  note,  etc. ;  uttering  or  pub- 
lishing same. 


Taking  illegal 
toll  at  mill. 

See  I  437& 

V.  *  C.  859. 


Selling  articles 
h  iviiig  forged 
s'  .:iip,  brand,  or 
I.,  bel  affixed. 
See  Sup. 
Set  I  8S10  ft  lef. 
M.  A  C.  4S5. 


Selling  stone-coal 
otherwise  than  by 
the  prescribed 
weights  or  meas- 
ures. 


Sectiom 

7092.  Fraudulent  use  of  fac-simile  signature  of 

governor.  , 

7092<t.  Altering,  forging,  or  counterfeiting  judi- 
cial record. 

7093.  Forging  or    altering     railroad     and    tol! 

bridge  tickets,  checks,  etc.;  having  in 
possession  or  uttering  idme. 

7094.  Restoring  canceled  checks,  etc. ;  having 
same  in  possession,  offering  for  sale, 
etc. ;  selling  tickets,  etc.,  which  should 

have  been  canceled ;  conductors  pur- 
posely failing  to  cancel  tickets,  etc. 

7095.  Altering  public  documents. 

7096.  Forging  brand,  stamp,  label,   or    trade- 

mark. 

7097.  Forging  inspector's  brand. 

7098.  Having  brand,  label,  etc.,  in  possession, 

to  use  fraudulently,;  fraudulently  usinf 
genuine  brltnd,  stamp,  etc. 

7099.  Counterfeiting  coins ;  uttering  or  putting 

off  such  coins,  or  making  or  keeping 
instruments  to  counterfeit  coin. 

7100.  Gilding  current  coin. 

7101.  Counterfeiting     issues     of    the     United 

States :  passing  or  having  in  [>ossessioM 
and  concealing  same  with  intent  to 
pass. 

7102.  Printing    from    ^nuine    plates,    except 

for  use  of  United  States ;  engraving, 
selling,  bringing  into  state,  or  having 
in  possession,  countei-feit  plate;  making, 
brin;;ing  into  state,  or  selling  prints,  or 
impressions  of  issues  of  United  States, 
cxcejjt  for  its  use. 

7103.  Engraving  or  keeping  plate  for  counter- 

feiting or  altering  bank  bills. 

7104.  Having    in  ^  possession    or  disposing    of, 

counterfeit  coin,  or  counterfeit  or  ficti- 
tious bank  notes. 

7105.  Attempting  to  pass  counterfeit  coin  or 

batik  note. 


FRAUDS. 

Sec.  7067.  Whoever  knowHngly  sells,  or  directs  or  permits  any 
person  in  his  employ  to  sell,  any  property,  and  makes  or  gives  any 
false  or  short  weight  or  measure,  and  any  person  owning  or  having 
charge  of  any  scales  or  steelyards,  for  the  purpose  of  weighing  any 
property,  who  knowingly  reports  any  false  or  untrue  weight,  whereby 
any  person  may  be  defrauded  or  injured,  shall  be  fined  not  more  than 
fifty  dollars,  or  imprisoned  not  more  than  thirty  days,  or  both.     [66  v. 

27t  §  i-l 

Sec.  7068.  Whoever,  being  the  owner  or  occupier  of  a  mill,  or 
his  representative,  agent,  or  miller,  takes  a  greater  proportionate  quan- 
tity of  toll  than  is  allowed  by  law,  shall  be  fined  not  exceeding  twenty 
dollars,  and  be  liable  to  the  party  injured  in  damages.      [12  v.  357, 

§3] 

Sec.  7069.  Whoever  vends,  or  keeps  for  sale,  any  goods,  mer- 
chandise, mixture,  or  jjreparation,  upon  which  any  forged  or  counter- 
feit stamp,  brand,  imprint,  wrapper,  label,  or  trade-mark  is  placed  or 
affixed,  and  intended  to  represent  the  said  goods,  merchandise,  mixture, 
or  preparation  as  the  true  and  genuine  goods,  merchandise,  mixture, 
or  preparation  of  any  other  person,  knowing  the  same  to  be  counterfeit, 
shall  be  fined  not  more  than  one  hundred  dollars.     [56  v.  86,  J^  3-] 

Sec  7070.  Whoever  sells  and  delivers  any  stone-coal  except  at 
the  weights  and  measures  prescribed  by  law,  shall  be  fined  r.ol  more 
than  fifty  nor  less  than  five  dollars,  or  imprisoned  not  more  than  thirty 
nor  less  than  five  days.     [7^,V.  15,  §  3-] 
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Sbc.  7071.     Whoever  constructs  or  uses  any  false  meter  provided  Making  or  usin^ 
for  measuring  and  registering  the  quantity  of  gas  consumed  by  any  "^'^  «="  meter*, 
person  under  a  contract  with  any  gas  company,  with  intent  to  defraud, 
shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  not  ""  *  ^'  **** 
more  than  thirty  days,  or  both.     [56  v.  79,  §  2.] 

Sec.  7072.     Whoever  puts  up  or  packs  any  goods  or  articles  sold  Failure  to  mark 
by  weight,  into  any  case  or  package,  and  fails  or  omits  to  mark  there-  ^e'shts  on  pack- 
on  the  gross,  tare,  and  net  weights  thereof,  in  pounds  and  fractions  of  scc'sup. 
pounds,  or,  with  intent  to  defraud,  in  any  way  transfers  any  brand.  Fraudulent  tran«. 
mark,  or  stamp  put  upon  any  case  or  package  by  any  manufacturer,  to  f'r  of  brands. 
any  other  case  or  package,  or,  with  the  like  intent,  repacks  any  case  or  Fraudulent  re- 
package marked  with  the  brand,  mark,  or  stamp  of  any  manufacturer,  ^3"''^"^.°'^  '*""''" 
with  goods  or  articles  of  a  quality  inferior,  to  the  goods  or  articles  of  "  """  ''*'"' 
that  manufacturer,  shall  be  fined  not  more  than  five  hundred  dollars,  or  8.  *  c.  46«. 
imprisoned  not  more  than  six  months,  or  both.     [53  v.  69,  §§  2,  3;  8.  a  8.886. 
62  v.   145,  §  I.] 

Sec.  7073.     Whoever  puts  into  any  barrel,  cask,  or  other  vessel,  u»ing  veoei  with 
having  the  private  stamp,  brand,  wrapper,  label,  or  trade-mark  usually  J^;;»|f  »"""p 
affixed  by  any  maker  of  wine  from  grapes  grown  within  the  state  of  See  Sup. 
Ohio,  adulterated  liquors,  for  the  purpose  of  deceiving  any  person  by 
the  sale  thereof,  shall  be  fined  not  more  than  one  hundred  dollars,  or 
imprisoned  not  more  than  twelve  nor  less  than  three  months,  or  both.  S-*8,286. 
[62  V.  179,4^3.] 

Sf.c.  7074.     Whoever  puts  into  any  barrel,  cask,  or  other  vessel,  Pu„i„g  aduiter- 
branded   or  marked  pure  by  any  inspector   in  this  state,  adulterated  u'"*i'''}"'^Y" 
liquors,  or  knowingly  sells  or  offers  for  sale  such  liquors  in  packages  so  s«°Sup.'"'^  ^*""  ' 
l)randed,  shall  be  imprisoned  in  the  penitentiary  not  more  than  twelve 
months.    [52  v.  108,  §  5.]  8.*C.7«o. 

Sf.c.  7075.  Whoever,  knowing  the  same  to  be  false  or  fraudulent.  Making  out  and 
makes  out  or  presents  for  payment,  or  certilies  as  correct,  to  the  gen-  p^.senting  false 
eral  assembly,  or  either  house  thereof,  or  any  committee  thereof,'  or  to  office's!" '"'  '* 
the  auditor  of  state,  other  state  officer,  or  board  of  officers,  or  to  the 
auditor  or  commissioners,  or  other  officers,  of  any  county,  or  to  the 
auditor  or  other  accounting  officer  of  any  municipal  corporation,  or  to 
any  township  trustees,  or  other  township  officer,  any  claim,  bill,  note, 
bond,  account,- pay-roll,  or  other  evidence  of  indebtedness,  fal.se  or  fraud- 
ulent, in  whole  or  in  part,  for  the  purpose  of  procuring  the  allowance 
of  the  same,  or  an  order  for  the  payment  thereof  out  of  the  treasury  of 
said  state,  county,  township,  or  municipal  corporation,  and  whoever, 
knowing  the  same  to  be  false  and  fraudulent,  receives  payment  of  any 
such  claim,  account,  bill,  note,  bond,  pay-roll,  voucher,  or  other  evidence  *~  App«»*i»- 
of  indebtedness,  from  the  treasurer  of  the  state,  or  of  any  county, 
township,  or  municipal  corporation,  shall,  if  such  evidence  of  indebt- 
edness so  made  out  and  presented,  or  certified,  or  of  which  payment  is 
received,  is  false  or  fraudulent  to  the  amount  of  thirty-five  dollars  or 
more,  be  imprisoned  in  the  penitentiary  not  more  than  ten  years  nor 
less  than  one  year,  or,  if  false  or  fraudulent  to  an  amount  less  than  that 
sum,  be  fined  not  more  than  two  hundred  dollars,  or  imprisoned  not 
more  than  thirty  days,  or  both.     [69  v.  193,  §  i.] 

Sec.  7076.  Whoever  by  any  false  pretense,  with  intent  to  defraud,  obtaining  prop- 
obtains  from  any  person  any  thing  of  value,  or  procures  the  signature  by  FafsepSe'^ 
of  any  person,  as  maker,  indorser,  or  guarantor  thereof,  to  any  bond,  see  Sup. 

I  7076.  A  false  pretense,  within  the  meaning  of  the  statute,  must  relate  to  a  past  event  or  an 
existing  fact.  Any  representation  or  assurance  in  relation  to  a  future  transaction  is  not  in- 
cluded.    Mlh'ngkamv.  State,  .■>  O.  S  2S0. 

The  representation  must  be  such  as  had  a  decisive  influence  on  the  mind  of  the  party 
defraudcfl,  so  that  without  its  weight  he  would  not  have  parted  with  his  property.     lb.  '284. 

The  indictment  or  information  must  aver  all  the  material  facts  which  it  is  necessary  to  prove, 
and  with  such  reasouable  certainty  as  to  advise  the  accused  what  he  may  expect  to  meet  on  the 
trial,    n. 

Where  in  an  indictment  for  obtaining  goods  by  false  pretenses,  the  pretenses  consisted  ol 
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bill,  receipt,  promissory  note,  draft,  or  check,  or  any  other  evidence  of 
indebtedness,  and  whoever  sells,  barters,  or  disposes  of,  or  offers  to  sell, 
barter,  or  dispose  of,  any  bond,  bill,  receipt,  promissory  note,  draft,  or 
check,  knowing  the  signature  of  the  maker,  indorser,  or  guarantor 
thereof  to  have  been  obtained  by  any  false  pretense,  shall,  if  the  value 
of  the  property  or  instrument  so  procured,  sold,  bartered,  or  disposed 
of,  or  offered  to  be  sold,  bartered,  or  disposed  of,  is  thirty-five  dollars 
or  more,  be  imprisoned  in  the  penitentiary  not  more  than  three  years 
nor  less  than  one  year,  or,  if  the  value  is  less  than  that  sum,  be  fined 
not  more  tiian  one  hundred  nor  less  than  ten  dollars,  or  imprisoned  not 
more  than  sixty  nor  less  than  ten  days,  or  both.  [70  v.  39,  §  12;  73  v. 
86,  §  21;  74  v.  41,  §  12.] 

Sec.  7076a.  Any  person  who  shall  obtain  food,  lodging  or  other 
accommodation  at  any  hotel,  inn,  boarding  or  eating-house  with  in- 
tent to  defraud  the  owner  or  keeper  thereof  shall  be  fined  not  ex- 
ceeding two  hundred  dollars,  or  imprisoned  in  the  county  jail  or  city 
work-house  not  exceeding  three  months,  or  both.  \May  11,  1886:  83 
V.  138.] 

Sec.  70766.  Proof  that  lodging,  food  or  other  accommodation 
was  obtained  by  false  pretense,  or  by  false  or  fictitious  show  or  pre- 
tense of  any  baggage  or  other  property,  or  that  the  person  refused 
or  neglected  to  pay  for  such  food,  lodging  or  other  accommodation, 
on  demand,  or  that  he  absconded  without  paying  or  offering  to  pay 
for  such  food,  lodging  or  other  accommodation,  or  that  he  surrepti- 
tiously removed  or  attempted  to  remove  his  baggage,  shall  be  prima 
facie  proof  of  the  fraudulent  intent  mentioned  in  section  7076a  j 
but  this  act  shall  not  apply  to  regular  boarders,  nor  when  there  has 
been  an  agreement  for  delay  in  payment.     \AIay  11,  1886:  83  v.  138.] 

Sec.  tOIQc.  It  shall  be  the  duty  of  every  hotel,  inn  or  board- 
ing-house keeper  within  this  State,  to  keep  a  copy  of  this  and  the 
two  preceding  sections  printed  in  large,  plain  English  type,  upon  the 
inside  entrance  door  of  every  public  sleeping  roorn,  and  no  convic- 
tion shall  be  had  under  section  70763,  until  it  be'  made  to  appear 
to  the  satisfaction  of  the  court  that  the  provisions  of  this  section  have 
been  complied  with  by  the  person  making  the  complaint.  [Afay  11, 
1886:  83  V.  138.] 

Sec.  IOTJ.  A  partner  who  is  guilty  of  any  fraud  in  the  affairs  of 
the  partnership,  shall  be  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  six  months,  or  both,  and  shall  be  liable  to  ihe 
party  injured  to  the  extent  of  his  damage.     [44  v.  29,  §  16.] 

Sec.  7078.     A  medical  examiner  for  any  life  insurance  company 
or  for  any  person  seeking  insurance  therein,  who  knowingly  makes  any 
false  statement  or  report  to  such  company,  or  any  officer  thereof,  con 
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representations  by  Ihe  accused  of  the  value  of  several  ttocks  of  goods  he  owned,  of  the 
amount  of  his  indebtedness,  and  of  the  amount  lie  \wi>  worth  :  Held,  that  negative  averments 
in  the  indictment,  which,  in  effect,  merely  deny  the  representations  to  be  literally  true,  but 
which  do  not  negative  their  substantial  truth  as  a  means  whereby  the  accused  obtained  credit 
in  the  purchase  of  goods,  are  b^d.  And  "  a  certain  lot  of  dry  goods"  is  insufficient  in  such  an 
indictment.     Nre/mo/t{i  v.  State, '^ri  O.  ^.  SI. 

An  insufficient  indictment  for  obtaining  goods  by  false  pretenses,  Schiffsittger\.  State,  11  O. 
•••  Appeadlx.        S.  Cfii*  j  also,  for  procuring  the  endorsement  of  a  check.     Baiter  v.  State,  SI  O.  S.  314. 

An  indictment  for  obtaining  goods  by  false  pretenses  is  sufficient  if  it  alleges  that  the  ^oods 
were  obtained  by  the  defendant  by  means  of  the  false  pretenses,  and  with  the  fraudulent  intent 
particularly  stated,  without  other  averment,  that  the  owner  relied  upon  and  was  induced  thereby 
to  part  with  the  goods.     Norris  v.  State,  2S  C).  S.  217.  ' 

where  A.,  by  false  pretenses  contained  in  a  letter  sent  by  mail,  procures  the  owners  of  goods 
to  deliver  them  to  a  designated  common  carrier  in  the  county,  consigned  to  the  writer  in  another 
county,  the  offense  of  obtaining  goods  by  false  pretenses  is  complete  in  the  former  county,  and 
the  offense  must  be  prosecuted  therein.    lb. 

Where  the  signature  of  a  person  is  procured  to  a  prrmmissory  note  as  maker,  the  fact  that  he 
si^ed  the  note  as  maker  must  be  averred  in  the  indictment.     EUars  v.  State,  25  O.  S.  38t'>. 

Testimony  excluded,  that  was  offered  to  show  the  value  of  a  watch,  which  was  the  subject  of 
the  pretense.     Bartlett  v.  State,  28  O.  S.  669. 

An  averment  that  the  accused  by  false  pretenses  obtained  money,  is  not  sustained  by  prout 
that  he,  by  such  pretenses,  procured  the  indorsement  of  a  forged  cncck,  which  he  afterwards 
sold  for  money.     Baker  v.  State,  31  O.  S.  314, 

A  contract  for  the  loan  of  money  induced  by  the  fraud  and  false  pretenses  of  the  borrower, 
held  to  be  the  obtaining  of  money  by  false  pretense,  but  not  larceny.   Keltceg  «.  Sta-te^  26  O.  S.  15. 
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cerning  the  health  or  bodily  condition  of  any  applicant  for  insurance, 
or  concerning  any  other  matter  or  thing  which  might  affect  the  granting 
of  such  insurance,  shall  be  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  three  months.     [69  v.  159,  §  31.] 

Sf.c.  7079.     Whoever  knowingly  sells  or  conveys  any  land,  or  any  s'l'ing''  convey, 
interest  therein,  without  having  title  to  the  same,  either  in  law  or  equity,  lufe       "'""'"' 
by  descent,  devise,  written  contract,  or  deed  of  conveyance,  with  intent  o  ...  «« 
to  defraud,  shall  be  imprisoned  in  the  penitentiary  not  more  than  seven  »» iD^dix. 
years  nor  less  than  one  year.     [33  v.  33,  §  33.] 

Sec.  7080.     Whoever  fraudulently  makes  or  transfers  any  bond,  Making  fraudu- 
bill,  deed  of  sale,  gift,  grant,  or  other  conveyance,  to  defeat  his  credit-  d  "f«rc«di?o« 
ors  of  their  just  demands,  shall  be  fined  in  any  sum  not  more  than  five 
hundred  nor  less  than  twenty  dollars,  or  imprisoned  not  more  than  ten  ***'  *»»«»<"»• 
days,  or  both.     [70  v.  40,  §  2.] 

Sec  7081.    Whoeveradulteratesany  wine  made,  or  juice  expressed    Adulterating 
from  grapes  grown  within  the  state  of  Ohio,  by  mixing  therewith  any  <'°'""""=  "'"«• 
drugs,  chemicals,  cider,  whisky,  or  other  liquor,  and  whoever  sells,  or 
offers  to  sell,  any  such  adulterated  wine  or  grape  juice,  knowing  the 
same  to  be  adulterated,  shall  be  fined  in  any  sum  not  more  than  three  '*-*^**«- 
hundred  nor  less  than  fifty  dollars.     [62  v.  179,  ^  i.] 

Sec.  7082.     \yhoever  adulterates,   for  the  purpose  of  sale,   any  ^duUerating  or 
spirituous,  alcoholic  or  malt  liquors  used  or  intended   for  drink,  or  seiiim;  adaiter- 
medical   or  mechanical  purposes,  with  cocculus-indicus,  vitriol,  grains  ""'""''"'" 
of  paradise,  opium,  alum,  capsicum,  copperas,  laurel  water,  logwood. 
Brazil-wood,  cochineal,  sugar  of  lead,  aloes,  glucose,  tannic  acid,  or  any 
other  substance  which  is  poisonous  or  injurious  to  health,  or  with  any  ''''  '  "** 
substance  not  a  necessary  ingredient  in  the  manufacture  thereof;  and 
whoever  sells  or  offers  or  keeps  for  sale  any  such  liquors  so  adulterated, 
shall  be  fined  in  any  sum  not  less  than  twenty  nor  more  than  one  hun- 
dred dollars,  or  be  imprisoned  not  less  than  twenty  nor  more  than  sixty 
days,  or  both,  at  the  discretion  of  the  court.     And  any  person  guilty 
of  violating  any  of  the  provisions  of  this  section,  shall  be  adjudged  to 
pay,  in  addition  to  the  penalties  hereinbefore  provided  for,  all  neces- 
sary costs  and  expenses  incurred  in  inspecting  and  analyzing  any  such 
adulterated  liquors  of  which  said  party  may  have  been  guilty  of  adul- 
terating, or  selling,  or  keeping  for  sale,  or  offering  for  sale.     {March  25, 
1882  :  79  v.  52.] 

Sec.  7083.     Whoever  uses  any  active  poison  in  the  manufacture  .Manufacturing  or 
or  preparation  of  any  intoxicating  liquor,  or  sells  in  any  quantity  any  "qu"f,.''°""'""' 
intoxicating  liquor  so  manufactured  or  prepared,  shall  be  imprisoned 
in  the  penitentiary  not  more  than  five  years  nor  less  than  one  year. 

[54  V.  r83,  §  I.] '  «•**'••««• 

Sec.  7084.     Whoever  obtains  or  attempts  to  obtain  from  any  life  Fraiiduientiy 
or  accident  insurance  company,  any  sum  of  money  on  any  policy  of  fromuTsurance'' 
life  or  accident  insurance  issued   by  any  company  in  this  state,  by  companies, 
falsely  and  fraudulently  representing  the  person  insured  to  be  dead; 
or  procures  any  policy  of  insurance  to  be  issued  to  or  in  any  ficti- 
tious or  assumed  name  and  falsely  represents  the  fictitious  person  so 
insured  to  be  dead,  and  thereby  obtains  or  attempts  to  obtain  from 
such  company  the  amount  of  such  insurance  or  any  part  thereof;  or 
obtains  insurance  upon  the  life  of  any  person  not  himself  actually 
applying  for  such  insurance ;  or  attempts  to  obtain  insurance  upon  an- 
other life  for  his  benefit  at  the  death  of  any  such  person  without  the 
knowledge  of  such  person  to  be  insured;  or  falsely  obtains  or  attempts 
to  obtain  from  any  such  company  any  sum  of  money  upon  any  policy  of 
such  company  by  means  of  any  false  and  fraudulent  written  representa- 
tion or  affidavit,  that  the  person  whose  life  was  insured  is  dead,  or  that 
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the  person  insured  against  accident  is  injured,  shall  be  imprisoned  in  the 
penitentiary  not  more  than  fifteen  years;  provided,  that  when  the  thing 
Penalty.  obtained  or  attempted  to  be  obtained  is  a  sum  of  money,  and  less  than 

thirty-five  dollars,  the  person  convicted  shall  be  fined  not  more  than 
five  hundred  dollars,  or  imprisoned  not  more  than  six  months,  or  both. 
{March  27,  1888:  85  v.  119.] 
False  or  fictitious      Sec.  7085.     Whocver  cxecutcs  and  delivers  to  any  person  any 
biiu  of  lading.       f^ise   or  fictitious  bill   of  lading,  receipt,  schedule,  invoice,  or  other 
written  instrument,  to  the  pur])ort  or  effect  that  any  property  usually 
transported  by  carriers  had  l)eeii  or  was  held,  delivered,  received,  or 
deposited   on  board  of  any  steamboat  or  watercraft   navigating  the 
waters  in  or  bordering  upon  the  state  of  Ohio,  or  at  the  freight  office, 
depot,  station,  or  other  place  designated  or  used  by  any  railroad  com- 
pany, or  other  common  carrier,  for  the  reception  of  any  such  property, 
when  such  property  was  not  held,  or  had  not,  in  fact  and  in  good  faith, 
been   delivered,  received,  or  depo.sitcd  on   board  such  steamboat  or 
other  watercraft,  or  at  such  place,  at  the  time  such  written  instrument 
was  made  and  delivered,  with   intent  to  defraud,  or  indorses,  assigns, 
transfers,  or  puts  off,  or  attempts  to  indorse,  assign,  transfer,  or  put  ofl^ 
any  such  false  or  fictitious  bill  of  lading,  receipt,  invoice,  schedule,  or 
■   other  written  instrument,  knowing  the  same  to  be  false,  fraudulent,  or 
.    c.  482.  fictitious,  shall  be  imprisoned  in  the  penitentiary  not  more  than  four 

years  nor  less  than  one  year.     [57  v.  56,  §  i.] 
False  or  fictitiom      Sec.  7086.     Whoever  executes  and  delivers  to  any  person  any 
celms"""  ''"       i's\^^  or  fictitious  warehouse  receipt,  acknowledgment,  or  other  instru- 
ment of  writing,  to  the  purport  and  effect  that  any  person  held  or  had 
received  in  store,  or  held  or  had  received  in  any  warehouse,  or  in  any 
other  place,  or  held  or  had  received  into  possession,  custody,  or  con- 
trol, any   goods,  wares,  or   merchandise,  when   such   goods,  wares,  or 
merchandise  were  not  held  or  had  not  been  received  in  good  faith 
by  such  person,  with  intent  to  defraud,  or  indorses,  assigns,  transfers, 
or  delivers,  or  attempts  to  indorse,  transfer,  or  deliver  to  any  person, 
any   such   false   or   fictitious   warehouse   receipt,  acknowledgment,  or 
instrument  of  writing,  knowing  the  same  to  be  false,  fraudulent,  or  fic- 
8. AC. 428.  titious.  shall  be  imprisoned  in  the  penitentiary  not  mWe  than  three 

years  nor  less  than  one  year.     [50  v.  132,  §  2.] 
Frauds  of  ownen       Sfx.  7087.     A  person  in  whose  name  any  property  has  been  shipped 
on  consignees.       ^^  delivered   to   any   warehouse  keeper,  or  other  factor  or  agent,  to 
be  shipped,  who  receives  from  the  consignee  thereof  any  advancement 
thereon  of  money,  or  any  negotiable  security,  and  who,  with  intent  to 
defraud,  and  without  the  consent  of  such  consignee,  disposes  of  such 
property  in  any  other  way  than  as  he  agreed  with  the  consignee  at  tlie 
time  of  such  advancement,  shall  be  imprisoned  in  the  penitentiary  not 
more  than  three  years  nor  less  than  one  year ;  but  this  section  shall  not 
extend  to  any  person  who,  before  disposing  of  any  such  property,  pays 
or  offers  to  pay  to  the  consignee  thereof  the  full  amount  of  his  advance- 
ment made  thereon.     [44  v.  34,  §  2.] 
Sending  letters,         Sec.  7088.     Whoever  writes  or  prints  the  whole  or  any  part  of  any 
fe'ntiy°obtain  "'      letter,  telegram,  or  other  instrument,  or  sends,  in  any  manner,  any  let- 
"""'*''•  ter,  telegram,  or  other  instrument,  to  any  person  in  this  state  or  else- 

where, with  intent  to  obtain  from  any  person  any  thing  of  value,  and  to 
wrong  and  defraud  any  person,  shall,  if  the  value  of  the  property  in- 
tended to  be  obtained  is  thirty-five  dollars  or  more,  be  imprisoned  in 
the  penitentiary  not  more  than  five  years  nor  less  than  one  year,  or,  if 
the  value  is  less  than  that  sum,  be  imprisoned  not  more  than  sixty  nor 
less  than  ten  days,  or  both.     [73  v.  19,  §  i.] 


S.  *  G.  428. 
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[7088,-1.]  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  Unlawful  «ie  of 
State  of  Ohio,  That  it  shall  be  unlawful  for  any  person  or  persons  to  "^  ^^^  °' 
sell  any  wool  washed  on  sheep's  back  or  otherwise,  containing  any  un- 
washed tag-locks,  or  any  unwashed  wool  of  any  kind,  or  black  wool, 
or  parts  of  buck's  fleeces,  or  other  substance  foreign  to  the  fleece  or 
fleeces,  which  is  calculated  and  intended  to  defraud  the  purchaser 
thereof.     [April  i6,  i888:  85  v.  285.] 

[7088,-2.]     Sec.  2.     Any  person  or  persons   guilty  of  violating  Penalty, 
the  provisions  of  section  one  of  this  act,  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred  dollars,  or  imprisoned 
not  less  than  thirty  days  nor  more  than  ninety  days,  or  both,  at  the 
discretion  of  the  court.     [A/>ril  16,  1888:  85  v.  285.] 

[7088,-3.]  Sec.  1.  Be  it  enacted  by  t/ie  General  Assembly  of  the  Fraud  in  sale  of 
State  of  Ohio,  That  whoever,  either  for  his  own  benefit  or  as  the  agent  ^*'"'  •*"*'  *'*• 
of  any  corporation,  company,  association  or  person,  obtains  from  any 
other  person  anything  of  value,  or  procures  the  signature  of  any  such 
person,  as  maker,  indorser,  guarantor  or  surety  thereon,  to  any  bond, 
bill,  receipt,  promissory  note,  draft,  check,  or  any  other  evidence  of 
indebtedness,  as  the  whole  or  part  consideration  of  the  sale  or  transfer 
to  such  other  person  of  any  grain,  seed  or  other  cereals,  which  sale  or 
transfer  is  at  a  fictitious  price  or  at  a  price  equal  to  or  more  than  twice 
the  market  price  of  such  grain,  seed  or  cereals,  or  as  _the  whole  or  part 
consideration  for  any  bond,  contract  or  promise  given  the  vendee  of 
any  grain,  seed  or  cereals  binding  the  vendor  or  any  other  person,  cor- 
poration, company,  association,  or  the  agent  thereof,  to  sell  for  such 
vendee  any  grain,  seed  or  cereals  at  a  fictitious  price,  or  at  a  price 
equal  to  or  more  than  twice  the  market  price  of  such  grain,  seed  or 
cereals;  and  whoever  sells,  barters  or  disposes  of,  or  offers  to  sell,  bar-  NegotiaHon  of 
ter  or  dispose  of,  either  for  his  own  benefit  or  as  the  agent  of  any  cor-  suc"f«id.""'  ^^ 
poration,  company,  association  or  person,  any  bond,  bill,  receipt,  prom- 
bsory  note,  draft,  check,  or  other  evidence  of  indebtedness,  knowing 
the  same  to  have  been  obtained  as  the  whole  or  part  consideration  of 
the  sale  or  transfer  to  the  maker,  indorser,  guarantor  or  surety  on  any 
such  bond,  bill,  receipt,  promissory  note,  draft,  check,  or  other  evi- 
dence of  indebtedness,  of  any  grain,  seed  or  cereals  which  have  been 
sold  or  transferred  to  such  maker,  indorser,  guarantor  or  surety  at 
a  fictitious  price  or  at  a  price  equal  to  or  more  than  double  the  mar- 
ket price  of  such  grain,  seed  or  cereals,  or  as  the  whole  or  part  con- 
sideration for  any  bond,  contract  or  promise  given  the  vendee  of  any 
grain,  seed  or  cereals  binding  the  vendor  or  any  other  jjerson,  corpo- 
ration, company,  association,  or  the  agent  thereof,  to  sell  for  such 
vendee  any  grain,  seed  or  cereals  at  a  fictitious  price,  or  at  a  price 
equal  to  or  more  than  twice  the  market  price  of  such  grain,  seed  or 
cereals,  shall  be  imprisoned  in  the  penitentiary  not  more  than  three  Penalty, 
years  nor  less  than  one  year,  or  be  fined  in  the  sum  of  not  more  than 
five  hundred  dollars  nor  less  than  one  hundred  dollars,  or  both,  at  the 
discretion  of  the  court.     \May  15,  1886:  83  v.  162. 

Sec.  7089.     {Repealed  May  17,  1886:  83  v.  181.' 

Sec.  "7090.     [Repealed  May  17,  1886:  83  v.  181. 


J  17088,-1].     On  April  IG,  188S,  85  v.  285,  an  act  was  passed  entitled,  "An  act  to  prevent  fraud 
_B  the  sale  of  wool,"  whose  first  and  second  sections  are  given  above  as  Sg  17088,-1]  and  [70r" 
and  whose  third  section  provides  that  said  act  shall  take  effect  from  and  after  its  passage. 


]  and  [7088,-2], 


\  [708S.-3].  On  May  19,  1886,  83  v.  162,  an  act  entitled,  "An'act  to  punish  and  prevent  fraud 
in  tne  sale  of  grain,  seed  and  other  cereals,"  was  passed,  whose  section  1  is  given  above  as 
g  [7068,-31,  and  whose  section  2  is  as  follows :  "  Sec.  2.  This  act  shall  take  effect  from  and  on  its 
passage.' 

\  7089.  Evidence  of  transactions  of  the  same  kind,  other  than  those  rharged.  occurring  near 
the  same  time,  admissible  for  the  purpose  of  showing  guilty  knowledge  on  the  part  of  the 
accused,     BainMdgt  v.  Stall,  30  O.  S.  '."M. 

(lit  70t«)-7090a.     Provisions  uf  repealed  H  7089-70900  are  substantially  in  sections  8820-8835. 
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Forging  or  alter- 
ing note,  bond, 
lease,  will,  bank* 
tiill  or  note,  etc. 


\<EE.  I  ?218. 


See  Appendix. 


\ 


> 


FORGERY. 

Sec.  7091.  Whoever  falsely  makes,  alters,  forges,  counterfeits, 
prints,  or  photographs  any  record,  or  other  authentic  matter,  of  a  pub- 
lic nature,  or  any  license  or  certificate  authorized  by  the  laws  of  this 
state,  or  any  charter,  letters  patent,  deed,  lease,  writing  obligatory, 
will,  testament,  annuity,  bond,  covenant,  bank  bill   or   note,  check, 

2  7091.  In  a  prosecution  for  forgery^  it  is  not  necessary  for  the  prosecution  to  call  the  alleged 
Buoscribing  witness.     Simmons  v.  State,  7  O.  1  pt.,  110. 

Points  ruled  as  to  the  incompetency  of  evidence.     Farrington  v.  State,  10  O.  354. 

A  charge  of  forging  a  promissory  note  without  a  seal,  is  not  supported  by  evidence  of  the  for- 
gery of  a  liote  under  seal.     Hart  v.  State,  ^  O.  49. 

An  indorsement  of  a  promissory  note  is  the  subject  of  forgery,  although  the  indorsement  of 
such  note  is  nut  specially  named  in  the  act.     Poage  v.  State,  3  O.  S.  229.    -^ 

It  is  not  always  indispensable  to  the  sufficiency  of  an  indictment  that  it  describe  the  offense 
in  the  precise  words  of  the  statute.     Ih. 

An  indorsement  tm  a  note  of  partial  payment  in  the  handwriting  of  the  maker,  without  any 
signature,  but  made  in  the  presence,  with  the  concurrence,  and  by  the  direction  of  the  payee,  is 
a  receipt,  the  alteration  of  which  by  the  payee  is  forgery.     A>«-  v.  State,  10  O.  75. 

A  forged  instrument  of  writing  was  in  the  following  terms:  '"Wen.  19th.  Mr  Davis  pleas  let  the 
"boy  have  $G.OO  dolers  for  me.  B.  W.  Earl."  Held,  that  such  instrument  is  prima  facie  ^n 
order  for  the  payment  of  money.     Evans -v.  State,  8  O.  S.  IOC. 

What  an  indictment  for  forgery  must  contain.  Dana  v.  State,  2  O.  S.  91 ;  Ctarke  v.  State,  S 
O.  S.  630;  Carberry  v.  State,  U  O.  S.  410;  Bynam  v.  State,  17  O.  S.  142;  ]>rake  v.  State, 
19  0.  S.21I. 

It  is  now  sufficient  to  set  forth  the  "purport  and  value"  of  the  instrumeift.  See  J  7218. 
As  to  the  meaning  of  the    word  *'value     as   thus   used,  see  Chidester  v.  State,  25  O.  S.  433. 

It  is  rot  now  necessary  to  allege  that  the  p^rty  accused  did  the  act  with  intent  to  defraud  any 
particular  person.     See  \  7'-*23. 

The  fabricated  writine,  either  of  itself,  or  in  connection  with  the  extrinsic  facts  averred,  must 
be  such  that,  if  genuine,  it  would  be  vnlid  in  the  law  to  prejudice  the  rights  of  some  one. 
Clarke  v.  State,  8  <).  S.  t^  » ;  BavTium  v.  State,  l.l  ().  717. 

Fraudulent  alterations  (if  a  scttUmcnt  of  a  booli  account.      //'. 

rh<^  counterfeited  instrument  need  not  be  such  as,  if  real,  would  be  effectual  to  the  pur- 
pose it  intends,  so  long  as  there  is  sufficient  resemblance  to  improve  on  persons  of  ordinary 
observation,    though   persons   of  experience  could    not    be    deceived  by  it.     Hest  v.  State,  5 

In  Kirhy  v.  State,  1  O.  S.  185,  it  was  held  that  an  indictment  which  charees  a  bank  bill  to 
have  been  false,  forged,  altered,  and  counterfeited  was  bad  for  repugnancy.  But  see  Stouz^tan. 
v.  State,  2  O.  S.  666 ;  Mackey  v.  State,  3  O.  S.  :i62 ;  Bailey  v.  State,  4  O.  S.  442.  In  Mackey  v. 
State  the  court  hold^  directly,  that  an  allegation  of  uttering  a  "false,  forged,  and  counter^ 
fcited  bank  note  "  is  not  bad  for  repugnancy. 

A  letter  added  to  a  word  in  an  indictment  in  pencil  mark,  before  the  indictment  is  found  by 
Ihe  grand  jury,  does  not  vitiate  the  indictment.     May  v.  State,  !4  O.  461, 

The  uttering  of  a  forged  order  by  the  township  treasurer,  in  his  settlement  with  the  township 
board  of  education,  may  be  laid  as  done  with  intent  fo  defraud  the  board.  Gregory  v.  State, 
11  O.  S.  329. 

An  indictment  charging  a  party  with  the  forserjr  of  a  transfer  of  a  bill  of  exchange  whicb 
had  not  been  indorsed  by  the  payee,  by  falsely  indorsing  thereon  the  name  of  a  stranger  to  the 
bill,  is  bad.  Such  indorsement,  if  genuine,  could  not  operate  as  a  transfer  of  the  bill.  Drake 
V.  State,  19  O.  S.  211. 

An  intent  to  prejudice,  damage,  or  defraud,  is  an  essential  ingredient  in  forgery.    lb. 

An  indictment  charged  the  forging  of  an  order  for  the  payment  of  money,  of  the  following 
tenor:  "M.  C.  &  Co.  Pay  Bynam  $5.75.  J.  L.  C":  Held,  that  the  writing  does  not. on  its 
face,  unaided  by  innuendo,  or  the  statement  of  extrinsic  facts^  import  an  order  for  the  payment 
of  money;  and  the  indictment  containing  no  such  averment  is  bad.  Bynam  v.  StaU.  17  O.  S. 
142. 

Where  a  note  is  signed  in  blank,  with  marginal  figures  indicating  the  amount  for  which  it  is  to 
be  filled  up,  and  the  party  to  whom  it  is  entrusted  for  filling  up  and  negotiation  alters  the  fig- 
ures, and  nils  up  and  negotiates  the  note  for  a  larger  amount,  this  is  no  forgery  of  the  note. 
Schryver  v.  Uawks,  22  O.  S.  308. 

A  tax  duplicate  held  not  to  be  a  record  within  the  meaning  of  the  act  dedning  forgery. 
Smith  V.  State,  18  O.  S.  420. 

An  indictment  charged  the  making,  uttering,  and  passing  of  a  forged  "order  for  the  delivery  of  a 
pistol  with  a  load,"  of  a  tenor  following: 

"Dayton,  Sept.  14.  '60. 

"Messrs.  Langdon  &  Brq.— Gents'.  Let  the  bearer  have  one  of  your  smallest,  with  load, 
and  charge  to  me.  R.  Chambers." 

Held,  that  this  writing  is  not,  per  se,  an  order  for  the  delivery  of  a  pistol,  or  other  goods  of 
any  kind.  And  that  extrinsic  proof  could  not  be  received  to  give  it  a  character  and  meaning 
not  apparent  on  '\\.->  face,  ihc  indictment  containing  no  innuendo  nor  statement  of  facts  tending 
to  give  it  a  meaning  not  di^clnsed  by  its  terms.     Carbrrry  v.  State,  ITO.  S.  410. 

When,  on  a  trial  for  forgery,  a  variance  is  alleged  between  the  name  to  a  forged  instrument 
and  the  name  iu  the  indictment,  if  the  variance  is  plain,  such  instrument  ought  not  to  be 
allowed  to  go  in  evidence;  but  if  the  forged  name  is  uncertain,  and  susceptible  of  being 
read  as  agreeing  with  the  name  stated  in  the  indictment,  it  is  not  error  for  the  court  to  sub- 
mit the  question  to  the  jury.     Tur^in  v.  State,  19  O.  S.  540. 

Cutting  out  the  words  "one  dollar'*  from  the  body  of  a  bank  note,  artfully  adjusting  blank 
paper  in  the  space  so  made,  and  substituting  the  figure  five  for  the  figure  one  where  it 
appears  in  the  margin  of  the  bill,  with  intent  to  defraud,  is  altering  a  bank  note.  Haynes  v. 
State,  15  ().  S.  465. 

A  forged  instrument  was  in  the  following  terms:  "  Akron,  May  2.  1874.  Mr.  Schroeder: 
Please  let  Mr.  Borswick  have  his  clothes,  and  I  will  hold  his  pay  till  next  Tuesday,  and  will  see 
that  paid  for.  T.  Butler:"  Held,  that  such  instrument  may  be  described  in  an  indictment  as 
an  "  order  for  the  delivery  of  goods  and  chattels."     CkiHester  v.  State,  25  O.  S.  433. 

Intoxication  may  be  proved  as  bearing  on  the  qbestion  of  guilty  knowledge.  Pieman  v.  Staie, 
14  O.  5.5n :  Nichols  v.  State,  8  O.  S.  435  h       y  B  s 

The  existence  of  a  bank  whose  paper  is  alleged  to  have  been  counterfeited  may  be  proved  by 
reputation.     Reed  v.  State,  15  O.  217. 

For  the  purpose  of  showing  guilty  knowledge,  evidence  may  be  given  that  the  accoscd,  or  hat 
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bill  of  exchange,  contract,  or  promissory  note  for  the  payment  of 
money  or  other  property,  or  any  acceptance  of  a  bill  of  exchange,  or 
the  number  or  any  principal  sum  of  any  accountable  receipt  for  any 
note,  or  any  order,  warrant,  or  request  for  the  payment  of  money,  or 
the  delivery  of  goods  or  chattels  of  any  kind,  or-  any  acquittance  or 
receipt  either  for  money  or  goods,  or  any  acquittance,  release,  or  dis- 
charge of  any  debt,  account,  action,  suit,  demand,  or  other  thing,  real 
or  personal,  or  any  plat,  draft,  or  survey  of  land,  or  transfer  or  assur- 
ance of  money,  stock,  goods,  chattels,  or  other  property  whatever, 
or  any  letter  of  attorney,  or  any  power  to  receive  money,  or  to  receive  * 

and  transfer  stock  or  annuities,  or  to  let,  lease,  dispose  of,  alien,  or 
convey,  any  goods  or  chattels,  lands  or  tenements,  or  other  estate, 
real  or  personal,  or  any  bill,  order,  or  warrant  drawn  by  any  auditor 
for  the    payment  of  money  at  any  public   treasury,  with  intent  to 
defraud,  or  utters  or  publishes  as  true  and  genuine  any  such  false,  ytterinforpab. 
altered,  forged,  counterfeited,  falsely  printed,  or  photographed  matter,    "  "*  ""'' 
knowing  the  same  to  be  false,  altered,  forged,  counterfeited,  falsely 
printed,  or  photographed,  with  intent  to  defraud,  is  guilty  of  forgery, 
and  shall  be  imprisoned  in  the  penitentiary  not  more  than  twenty  years 
nor  less  than  one  year.     [73  v.  59,  §  i.] 

Sec.  7092.     Whoever,  with  intent  to  defraud,  uses,  utters,  or  pub-  Fraudulent  u«e 
lishes,  or  attempts  to  use,  utter,  or  publish,  any  document,  deed,  or  SafSre'o7gov'*' 
paper,  purporting  to  be  of  an  official  or  public  character,  and  to  be  "-"or. 
signed  by  the  governor  by  means  of  a  stamp  or  press  engraved  with 
and  imprinting  a  fac-simile  of  his  sign-manual,  knowing  such  signature 
to  have  been  affixed  thereto  falsely,  and  without  the  authority  of  the 
governor,  shall  be  deemed  guilty  of  forgery,  and  punished  accordingly. 
[71  V.  3,  §§  I,  a.] 

Sec.  7092'i.     Whoever  falsely  makes,  alters,  forges,  or  counter-  Altering,  forging 
feits  the  record  of  any  proceeding,  judgment,  decree,  entry,  or  any  or  counterfeiting 
part  of  the  record  of  any  judicial  proceeding  required  by  law  to  be  ■'"  "^"'  """  ' 
made  in  any  action  or  other  proceeding  of  any  court  in  this  state,  or 
any  certified  copy  of  such  record  or  any  part  thereof,  or  any  pleading, 
process,  return,  report,  minute  or  docket  entry  or  other  authentic  mat-  *'  *  icasc.-i.] 
ter  in  any  court  in  this  state,  or  any  writing  by  law  made  evidence  for 
the  purpose  of  restoring  a  lost  or  destroyed  record,  or  any  person  who 
offers  in  evidence  as  true  or  genuine  any  such  false,  altered,  forged,  or 
counterfeited  matter  knowing  the  same  to  be  altered,  false,  forged,  or 
counterfeited,  is  guilty  of  forgery,  and  upon  conviction  thereof  shall 
be  imprisoned  in  the  penitentiary  not  more  than  twenty  years  nor  less 
than  one  year.    \April  la,  1884:  81  v.  165,] 

Sec.  7093.     Whoever   counterfeits,    forges,  or  alters,  any   ticket,  Forging  or  aitov 
check,  order,  coupon,  receipt  for  fare,  or  pass,  printed,  written,  litho- toSSdg* tickets, 
graphed,  or  engraved,  issued  by  any  railroad  company  authorized  to  ='*«<=''*•  *"• 
run  or  operate  a  railroad  or  street  railroad  within  the  state  of  Ohio,  or 
by  any  toll  bridge  company  authorized  to  build  or  maintain  any  toll 
bridge  over  the  Ohio  river,  or  across  any  other  river  in  the  state  of 
Ohio,  or  by  the  owner,  agent,  lessee,  manager,  or  keeper  of  anjf  such 
railroad  or  bridge,  and  designed  to  entitle  the  holder  to  ride  on  the  cars 
of  such  road,  or  pass  over  such  bridge,  or  knowingly  has  in  his  posses-  Having  in  pos- 
sion.  or  utters,  publishes,  or  puts  in  circulation,  any  such  counterfeit,  jngi 


session  or  uttcr- 
\  same. 


associate  io  the  crime  in  his  presence,  about  the  same  time  passed  counterfeit  notes  of  a  similar 
character.  But  it  is  necessary  to  produce  such  notes  on  the  trial,  if  within  the  jurisdiction  of  the 
court  and  reach  of  the  prosecutor.     lb. 

In  describioK  a  bank  bill  in  an  indictment  fdr  uttering  and  puhliRhtng  tt  as  true  and  genuine, 
when  it  was  fsusc  and  forged,  it  is  not  improper  10  set  out  the  nnmes  and  residences  of  the 
engravers  as  the  same  appear  upon  the  margin  of  the  bill.     Ihompson  v.   State^  9  O.  S.  864. 

Where  A.,  for  the  purpose  of  dcfmuding  B.,  procured  C,  an  innocent  party,  to  sign  the  name 
of  B.  to  a  promissory  note,  by  falsely  representing  that  C.  was  authorized  by  B.  so  to  do :  Held, 
ihat  A  was  guilty  of  forgery.     Grej^ory  v.  State^  26  O.  S.  510. 
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8.  A  8. «. 


8.  *  8. 57. 


forged,  or  altered  ticket,  check,  order,  coupon,  receipt  for   Care,  or 
pass,  with  intent  to  defraud,  shall  be  fined  not  more  than  five  hundred 
dollars,  or  imprisoned  not  more  than  six  months,  or  both.     [64  v.  128, 
§  8;  66  V.  99,  §  I ;  70  v.  156,  §  i.] 
Restoring  can-  Sec.  7094.     Who'cver,  for  the  purpose  of  restoring  to  its  original 

ceie  chec  »,  etc.  appearance,  or  to  its  nominal  value,  in  whole  or  in  part,  at  the  time  the 
same   was    issued,  by   any    process,  means,  or    device    whatsoever, 
removes,  conceals,  fills  up,  or  obliterates  the  cuts,  marks,  punch-holes, 
,         or  other  evidence  of  cancellation,  from  or  in  any  ticket,  check,  order, 
coupon,  receipt  for  far^  or  pass,  issued  by   any  railroad,  street  rail- 
road, or  toll  bridge  company,  or   owner,  lessee,  agent,  manager,  or 
keeper  of  such   railroad  or   bridge,  designed   to   entitle    the    holder 
to  ride  on  the  cars  of  such   railroad,  or-  to  pass  over  the  bridge  of 
such  company,  which  had  theretofore  been  canceled,  in  whole  or  in 
part,  with  intent  to  dispose  of,  by  sale  or  gift,  or  to  circulate  the  same. 
Having  same  in     Of  with  intent  to  defraud ;  or  has  in  his  possession,  or  oflers  for  sale, 
wg  fo"saie°et"     °''  ^^^'^^  '"  payment  of  fare  on'  such  road  or  bridge,  any  such  ticket, 
check,  order,  coupon,  or  pass,  knowing  the  same  to  have  been  restored, 
Selling  tickets,      in  whoIe  or  in  part,  or  to  have  been  canceled ;  or  knowingly  sells, 
h"ve'b«n''ca''n''-"'''  oficrs  for  Sale,  or  uses,  any  ticket,  coupon,  receipt,  or  pass,  issued  as 
<:'='«<i  aforesaid,  which  should  have  been  canceled ;  and  whoever,  being  a  con- 

Conductors  pur-  ductor  of  any  such  company,  or  keej)er  of  any  such  bridge,  purposely 
canc'e^  ai-kef 'etc.  ^^''®  *^  canccl  any  ticket,  receipt,  pass,  or  coupon,  issued  as  aforesaid, 
which  he  has  taken  up,  or  should  take  up  or  cancel ;  and  whoever,  in 
any  manner,  trades,  traffics  or  deals  in,  or  uses,  any  such  ticket,  coupon, 
pass,  or  receipt,  which  should  have  been  taken  up  or  canceled,  shall 
be  fined  not  mote  than  five  hundred  dollars,  or  imprisoned  not  more 
than  six  months,  or  both.     [64  v.  128,  ^^  7,  8;  66  v.  99,  §  i ;  70  v. 

156.  §    2-1 

Altering  public  Sf.c.  7095.    Whoever  maliciously  alters,  defaces,  mutilates,  destroys, 

documents.  abstracts,  or  conceals,  the  whole  or  any  part  of  any  record  authorized 

to  be  made  by  any  law  of  this  state,  of  or  pertaining  to  any  court,  jus- 
tice of  the  peace,  or  any  state,  county,  township,  or  municipal  office  or 
officer,  or  any  other  public  record  so  authorized,  or  any  paper  or  writing 
duly  filed  with,  in,  or  by  any  such  court,  office,  or  officer,  shall  be 
fined  not  more  than  three  hundred  dollars,  or  imprisoned  not  more  than 
three  months,  or  both.     [67  v.  17,  §  i.] 
Forging  Lriind.         '^^^-  "7096.     Whoever   willfully  forges  or  counterfeits   any  repre- 
stamp,  label,  or     sentation,  likeness,  similitude,  copy,  or  imitation  of  the  private  brand, 
tra  e-mar  .         wrapper,  label,  or  trade-mark  usually  affixed  by  any  person  to  or  upon 
A$ u Hmhtr Htai~^^  goods,  wares,  merchandise,  preparation,  or  mixture  of  such  person. 
en,tet  \  10144  ti  or  by  any  maker  of  wine  from  grapes  grown  within  this  state,  to  the  bot- 
"*■  ties  or  casks  used  by  him  to  contain  the  same,  with  intent  to  pass  off 

any  work,  goods,  manufacture,  wine,  compound,  preparation,  or  mix- 
ture, to  which  such  forged  or  counterfeit  representation,  likeness,  simili- 
tude, copy,  or  imitation  is  affi.xed,  or  intended  to  be  affixed,  as  the 
8.  AC.4M.  work,  goods,  manufacture,  wine,  comjwund,  ])reparation,  or  mixture 

s.  AS. 286.  of  such  person,  shall  be  fined  not  more  than  five  hundred  dollars,  or 

imprisoned  not  more  than  twelve  months,  or  both.     [56  v.  86,  §  i  ; 
62  V.  179,  §  2.] 
Forging  inspect-       Sec.  7097.     Whoevcr  willfuUy  forges  or  counterfeits  any  represen- 
or's  brand.  tatiou,  likencss,  similitude,  copy,  or  imitation  of  the  brand  or  mark  of 

an  inspector  appointed  according  to  law,  or  impresses  such  forged  or 
«-*  '*«rioi44  rf'"  counterfeited  brand  or  mark  on  any  cask,  barrel,  firkin,  keg,  box,  or 
ttq.  package  containing  articles  subject  to  inspection  according  to  law,  shall 

be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  in  the  peni- 
8.  AC. 728.  tentiary  not  more  than  twelve  months,  or  both.     [29  v.  477,  §  26  j 
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8.AC.4U. 


Sec.  7098.     Whoever  has  in  his  possession  any  die,  pljte,  brand.  Having  brand, 
engraving,  printed   label,  stamp,   imprint,  wrapper,  or  trademark,  or  '^"Ltcssion/ro  uw 
any   representation,  likeness,  similitude,  copy,  or   imitation    thereof,  frauduieni'iy. 
usually  affixed  by  any  person  to  or  upon  articles  made,  manufactured, 
prepared,  or  compounded  by  him,  for  the  purpose  of  making  impres-  Sm  }  Tza. 
sions,  or  selling  the  same  when  made,  or  using  the  same  upon  any 
other  articles  made,  manufactured,  prepared,  or  compounded,  and  pass- 
ing the  same  off  upon  the  community  as  the  original  goods,  manufac- 
ture, preparation,  or  compound  of  any  other  person,  or  so  in  fact  sells 
or   uses  the  same,  or  wrongfully   and   fraudulently  uses   the  genuine  Frauduientir 
stamp,  brand,  imprint,  wrapper,  label,  or   trade-mark,   with   intent   to  br3fBiamp%K. 
pass  off  any  goods,  wares,  merchandise,  mixture,  compound,  or  other 
article,  not  the  manufacture  6f  the  person  to  whom  such  stamp,  brand, 
imprint,  wrapper,  label,  or  trade-mark   projjerly   belongs,  as  genuine 
and  original,  shall  be   fined   not  more   than  five  hundred   dollars,  or 
imprisoned  not  more  than  twelve  months,  or  both.     [56  v.  86,  §  2.] 

.     COUNTERFEITING. 

Sec.  7099.     Whoever  counterfeits  any  of  the  coins  of  gold,  silver,  CounterWtinx 
or  copper  currently  passing  in  this  state,  or  utters  or  puts  off  counter-  p",'",iL'o(rM','.'h"' 
feit  coins,  knowing  them  to  be  such,  or  makes  any  instrument  for  coim.,  or  makinK 
«:ounterfeiting  any  of  the  coins  aforesaid,  knowing  the  purpose  for  men"  ^"c.niniLT- 
which  such  instrument  was  made,  or  knowingly  has  in  his  possession  '="  "^"'n- 
and  secretly  keeps  any  fnstrument  for  the   purpose  of  counterfeiting  ^'  *■  '2'i* 
any  of  the  coins  aforesaid,  shall  be  imprisoned  in  the  penitentiary  not  h.A€.  413. 
more  than  fifteen  years  nor  less  than  one  year.     [33  v.  33,  §  28.] 

Sec  7100.     Whoever  gilds  any  of  the  coins  currently  passm^  in        . 
this  state,  or  gilds  any  other  metal  having  the  likeness  and  similitude  coin.'"' '^^"'""' 
of  any  of  the  coins  currently  passing  in  this  state,  so  as  to  give  it  the 
appearance  of  any  of  the  gold  coins  of  the  United  States,  or  any  other 
gold  coins  currently  passing  in  this  state,  with  intent  to  defraud,  or 
passes  or  puts  in  circulation  any  such  false  or  gilded  money,  knowing 
that  it  is  not  genuine,  shall  be  imprisoned  in  the  penitentiary  not  more  8.  AC. 414. 
than  five  years  nor  less  than  one  year.     [33  v.  33,  J^  30.] 

Sec  7101.     Whoever  falsely   makes,  forges,  counterfeits,  or  alters,  ^         ... 

'  *"■'•  J  '  e    .'  '  '   Counterfeiting 

any  stamp,  note,  bond,  coupon,  postage  or  fractional  currency,  or  other  issues  of  the 
security,  is.sued  under  the  authority  of  any  act  of  congress,  or  passes,  '^""='*  States. 
utters,  publishes,  or  sells,  or  attempts  to  pass,  utter,  publish,  or  sell,  pa„i„g  „  havinj 
or  brings  into  this  state,  or  has  or  keeps  in  possession,  or  conceals,  in  possession  and 
with  intent  to  pass,  utter,  publish,  or  sell,  any  such  false,  forged,  coun-  w'itirintent  «>""' 
terfeited  or  altered  stamp,  note,  bond,  coopon,  postage  or  fractional  p**'-  '="^- 
currency,  or  other  security,  with   intent  to  defraud,  shall  be  fined  not 
more  than  five  thousand  dollars,  and  imprisoned  in  the  penitentiary 
not  more  than  fifteen  years.     [61  v.  79,  §  i.]  8.«s.2a>.  , 

Sec  7102.     Whoever,  having  the  custody  of  any  plate  from  which         . 
any  stamps,  notes,  bonds,  coupons,  postage  or  fractional  currency,  or  genuV"! piTiM, 
other  security,  issued  under  authority  of  any  act  of  congress,  or  any  uniled  sta"e»  °^ 
part  thereof,  shall  have  been  printed,  or  which  shall  have  been  prepared 
for  the  purpose  of  printing  any  such  notes,  bonds,  coupons,  postage  or 

2  7U99.  The  Slate  has  power  to  punish  tlie  uflTcnsc  nf  <  ouincrlV-ilinj;  forri^n  <  <-iii^  <  ircnliitinj; 
in  this  state  as  money.     Sut/on  \  .  State,  9ii.  V^^.  > 

The  section  includes  foreign  coin  currently  glassing  in  the  stale  of  Ohio  as  and  for  money.      /^. 

An  averment  that  a  defendant  stcretty  kept  instruments  for  counterfeiting  sufficiently  snows  a 
scitnter.     Ih, 

Where  the  prisoner  was  indicted  for  altering  and  putting  off  counterfeit  coin,  knowing  it  lo 
he  such,  it  was  held  that  an  averment  in  the  indictment  that  "  the  coin  was  legal  and  currently 
passing  in  this  state,"  was  surplusage,  and  need  not  be  proved  on  the  trial :  and  would,  if  neoo- 
sary.  be  presumed,  after  verdict,  to  have  been  proved.  Smith  v.  State,  8  O.  'JW.  At<  ..ver- 
mciit  ihnl  tile  :icci>sed  forged  money  and  coin,  current  in  this  state,  '*  commonly  called  >p.Tnish 
dolhtrs,"  is  g<Kjd,  but  must  be  pr«'ve<l.      Fight  v    Sliite^  7  O.  1  pt.  180. 

Vol.  H.-6. 
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§7103. 


Engravinj^.  sr-W- 
ing.  brineing  into 
state,  or  naving 
in  poviession 
counterfeit  plate. 


fractional  -currency,  or  other  security,  or  any  part  thereof,  uses  such 
plate  for  the  purjwse  of  printing  any  such  stamps,  notes,  bonds,  cou 
pons,  postage  or  fractional  currency,  or  other  security,  or  any  part 
thereof,  exce])t  such  as  shall  be  printed  for  the  use  of  the  United  States 
by  order  of  the  proper  officer  thereof;  or  engraves  any  plate  in  the 
likeness  or  similitude  of  any  plate  designed  for  the  printing  of  any 
such  stamps,  notes,  bonds,  coupons,  postage  or  fractional  currency,  or 
other  security,  or  any  part  thereof;  or  vends  or  sells  any  such  plate; 
or  brings  into  this  state  any  such  plate  with  any  other  intent,  or  for  any 
purpose,  in  either  case  than  that  such  plate  shall  be  used  for  printing 
such  stamps,  notes,  bonds,  coupwns,  postage  or  fractional  currency, 
or  other  security,  or  some  part  thereof,  for  the  use  of  the  United 
States ;  or  has  in  his  custody  or  possession  any  metallic  plate  engraved 
after  the  similitude  of  any  plate  from  which  any  such  stamps,  notes, 
bonds,  coupons,  postage  or  fractional  currency,  or  other  security,  or 
any  part  thereof,  shall  have  been  printed,  with  intent  to  use  such  plate 
in  forging  or  counterfeiting  any  such  stamps,  notes,  bonds,  coupons, 
postage  or  fractional  currency,  or  other  security,  or  any  part  thereof, 
issued  as  aforesaid ;  or  has  in  his  custody  or  possession  any  blank  note, 
bond,  coupon,  postage  or  fractional  currency,  or  other  security,  en- 
graved and  printed  after  the  similitude  of  any  stamps,  notes,  bonds, 
coupons,  postage  or  fractional  currency,  or  other  security,  issued  as 
aforesaid,  with  intent  to  sell  or  otherwise  use  the  same;  or  prints, 
photographs,  or  in  any  other  manner  executes,  any  engraving,  photo- 
graph, or  other  print  or  impression,  in  the  likeness  or  similitude  of 
any  such  stamps,  notes,  bonds,  coupons,  jjostage  or  fractional  currency, 
or  other  security,  or  any  part  thereof,  except  for  the  use  of  the  United 
States,  and  by  the  order  of  the  proper  officer  thereof;  or  vends  or  sells 
any  such  engraving,  photograph,  print,  or  other  impression,  except  to 
the  United  States;  or  brings  into  the  United  States,  from  any  foreign 
place,  any  such  engraving,  photograph,  prmt,  or  other  impression,  for 
the  purpose  of  vending  or  selling  the  same,  except  by  the  direction  of 
some  proper  officer  of  the  United  States;  or  has  in  his  custody  or 
possession  any  i)aper  adapted  to  the  making  of  such  stamps,  notes, 
bonds,  coupons,  postage  or  fractional  currency,  or  other  security,  and 
similar  to  the  paper  upon  which  any  such  stamps,  notes,  bonds,  cou- 
pns,  postage  or  fractional  currency,  or  other  security,  shall  have  been 
issued,  with  intent  to  use  such  paper  in  forging  or  Counterfeiting  any 
of  the  stamps,  notes,  bonds,  coupons,  postage  or  fractional  currency,  or 
other  security,  issued  as  aforesaid,  shall  be  fined  not  more  than  five 
thousand  dollars,  and  imprisoned  in  the  penitentiary  not  more  than 
fifteen  years.     [61  v.  79,  §  2.] 

Sec.  7103.  Whoever  engraves  any  plate  for  striking  or  printing  any 
false  or  counterfeit  bank  note,  knowing  it  to  be  designed  for  that  pur- 
pose, or  engraves,  cuts,  or  indents  any  piece  of  copper,  or  other  metal, 
for  striking,  printing,  ox  altering  any  of  the  writing,  printing,  or  figures 
of  any  bank  note  or  bill,  knowing  the  same  to  be  designed  for  that 
purpose,  or  knowingly  has  in  his  possession,  and  secretly  keeps,  any  such 
plate  or  piece  of  metal,  for  any  of  the  purposes  aforesaid,  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  fifteen  nor  less  than  three 
years,     {n  v.  33,  J^  31.] 


Making,  bringing 
into  stat«,  or  sell- 
ing prints  or  im- 
pressions of  issues 
vf  Unitf  d  Statc%, 
except  for  its  use. 


8.A8.t9«c 


Engnvine  or 
keeping  plate  for 
counterfeiting  or 
altering  bank 
bilU. 


«.*a4u. 


\  7103.  An  averment  that  the  instruments  were  seeretty  kept,  sufficiently  alleges  a  tcfenttr, 
Sutton  V.  StaU,  9  O.  i;i3.  The  statute  does  not,  and  was  not  designed  to,  throw  upon  the  prose^ 
cution  the  hiirdcn  of  proving  the  intention  with  which  the  plate  is  thus  kept.  No  man  can 
secretly  and  knowingly  keep  any  plaie,  engraved  for  the  purpose  of  counterfeiting,  and  be  inno- 
tent.    Sasser^.  S/d/e,  J3  O.  484. 
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Sec.  7104.     Whoever,  knowing  the  same  to  be  false,  forged,  base,  Having  in  pot- 
altered,  counterfeit,  or  spurious,  sells,  barters,  or  in  any  way  disposes  of,  p^SITk  of 'comu- 
or  has  in  his  possession  for  the  purpose  of  uttering  and  publishing  as  V*^*^"  *^7'^*  **' 
true  and  genuine,  or  for  the  purpose  of  selling,  bartering,  or  disposing  fictUiois^Uni 
of,  any  false;  forged,  base,  or  counterfeit  coin,  made  in  the  likeoess  or  "****' 
similkude  of  any  of  the  gold,  silver,  or  copper  coins  currently  plassing 
in  this  state,  or  any  false,  forged,  altered,  counterfeit,  or  spurious  bank 
note,  or  any  comucrfeit  bank  note,  the  same  not  being  filled  up,  or  the 
signatures  thereto  forged  or  afiixc*!,  whether  by  single  bills  or  by  sheets, 
or  the  same  being  filled  up,  but  having  the  signatures  thereto  of  persons  8- *  C«  ^l*  tt*- 
not  the  officers  ol  the  bank  from  which  siuh  note  purports  to  have  been  g.4|B,2$7 
issued,  or  having  the  names  of  fictitious  persons  thereto,  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  fifteen  years  nor  less  than 
one  year.     \p  v.  33.  8  29;  55  v.  149,  S  i ;  5^  v.  5,  S  i-] 

Sec.  7105.     Whoever  attempts  to  pass  any  base  or  counterfeit  coin,  Attemptinfcto 
knowing  it  to  be  such,  or  any  false,  forged,  or  counterfeit  bank  note,  ^^iJo^^jJiJ^J'*** 
knowing  it  to  be  such,  shall  be  imprisoned  in  the  penitentiary  not  more  noie^ 
than  five  years  nor  less  than  one  year.     [33  v.  33,  §  32.]  B.A&4U. 

\  710(.     On  an  indictment  for  having  in  poMession  false  and  counterfeit  bills  on  a  foreign  bank,  ^^ 

with  intent  to  barter,  etc.,  the  state  is  not  Dound  to  pruve  it  to  be  an  incorporated  bank,  by  the 
production  of  its  charter.     Sassrr  v,  S/atf,  i:t  O.  ^.W. 

Po!%session  of  such  bills  with  intent  to  barter  or  dispose  thereof  for  the  benefit  of  another  is 
^thin  the  statute.     ((• 

On  an  indictment  containinf;  two  counts  j^ubstnnitally  alike,  a  xcrdit  t  of  acquittal  upon  one, 
and  of  guthy  upon  the  other,  is  no  ground  for  setting  aside  (he  verdict,  or  arresting  the  judg- 
ment.     lb, :  Grimm  v.  StaU,  IS  ().  S.  4it«. 

Section  '29  of  tne  crimes  act  of  IH:15  declared  it  criminal  to  "  sell,  barter,  or  in  any  manner  dis- 
pose of  any  false,  forged,  or  counterfeit  bank  note  or  notes,"  K«*. :  the  construction  put  upon  that 
section  in  connection  with  section  9'i  of  (he  snme  art  ua»>.  ttiat  the  section  last  named  provided 
for  the  u((enng  or  publishing,  tis  true  attii  grnuinr^  of  any  faUc.  fort;ed,or  counterfeited  bank 
note  or  note:*,  with  inteHt  to  tir/rauii :  and  that  sectK.n  'ISS  hn<l  rcfertn*  e  (o  (he  sale  and  disposi- 
tion of  false,  forged,  and  roun;crt*tit  bank  note  as  such^  at>d  net  as  genuine  notes,  i'anxalken- 
burg  V.  Stnte,  11  <>.  -Hrt;  Hutihins  v    -S/a/r.  la  ().  ll»h :   H^riugtaH  v.  State.  2  O.  S.  Ifil. 

Proof  of  uttering  and  publishing  counterfeit  bank  notes  us  true  and  genuine,  will  nui  sustain 
an  indictment  under  the  *2ttth  section  ikf  the  act  of  183.'>  for  selling  and  bartering  sui  h  notei. 
yanvalkenburg  v.  State,  11  O.  40^.  # 

Nor  can  a  person,  indicted  for  having  in  his  possession  a  coAnterfeit  bank  note,  for  the  pur- 
pose of  selling,  lurtering,  or  disposing  of  the  same,  be  convicted  by  proof  of  having  such  note  in 
possession  with  intent  to  pass  the  same  to  an  innocent  person  as  true  and  genuine.  Hutckins  v. 
Stmte,  i:;0.  198. 

An  indictment  for  counterfeiting  need  not  set  out  an  indorsement  upon  the  counterfeited  paper. 
Hfjs  V.  State,  5  O.  a. 

In  a  prosecution  for  having  counterfeit  notes  in  possession,  proof  that  other  counterfeit  notes 
were  found  secreted  in  prisoner's  house,  and  in  possession  of  his  wife,  is  admissible,     /d. 

An  indictment  for  having  counterfeit  bank  notes  in  possession,  and  for  making  sale  of  them, 
need  not  charge  that  the  sale  was  for  a  consideration,  or  to  the  injury  of  any  one,  or  that  the 
notes  were  indorsed,     /fi. 

Upon  the  trial  of  an  indictment  for  having  possession  of  spurious  bank  notes  with  guilty  intent. 
It  is  not  competent  for  the  state  to  prove  that  appliances  and  material  for  the  manufacture  of 
spurious  coin  were  found  in  the  possession  of  the  accused,  in  order  to  show  his  knowledge  of 
the  "counterfeit  character"  of  the  notes,  his  "control  and  use"  of  the  same,  or  "his  criminal 
intent  as  to  their  use."  The  extent  of  the  rule  in  such  case  is  to  admit  in  evidence,  for  the 
above  purposes,  the  fact  of  possession  by  the  ar(.irscd  of  othtr  counterfeits  trmHartn  kind  to 
those  mentioned  in  the  indictment.      f^l**jSf  v.  State,  10  O.  S.  h\~. 

An  indictment  for  'selling  and  disposing  of  counterfeit  bank  notes  >^hould  set  forth,  truly 
and  precisely,  all  the  parts  of  the  alleged  counterfeit  notes  which  constitute  the  terms  of  the 
contract,  'nit  it  is  not  necessary  to  set  out  the  nt.nibers,  vigr.eties,  mottoes,  and  devices,  or  the 
wards  and  figures  in  the  margin,  which  constitute  no  part  of  the  contract  of  the  instrument. 
Crmn  V.  State,  U  O.  S.  55. 

But  if  the  indictment  contains  allegations  descriptive  of  the  identity  of  the  bills  charged  to 
bave  been  sold,  such  allegations,   though   unnecessary,  can  not  he  rejected  as  surplusage.     lb. 

Proof  tending  to  connect  another  party  with  the  defendant  as  a  particeps  crimitiis,  will 
not  justify  the  introduction  in  evidence  of  counterfeit  bills  found  upon  such  othrr  party  fifty 
days  after  the  sale  charged,  though  such  bills  arc  uf  the  same  manufacture  with  those  proved 
to  have  been  sold  by  the  defendant — there  being  no  evidence  of  any  intercourse  or  associa- 
tion between  the  defendant  and  such  other  party  during  the  intervening  time.     Jb, 

Where  writteit  instruments  enter  into  the  gist  of  (he  offense,  as  in  forgery,  sending  threaten- 
ing letters,  the  having  blank  counterfeit  notes  with  the  intent  to  till  up  and  pass,  etc.,  they  should 
be  set  out  in  the  indictment.  Stephen*  v.  State,  W.  l'\.  They  need  not  be  set  out  on  a  chiirge 
for  stealing  them.     lb. 

An  indictment  for  having  in  possession  counterfeit  blank  bank  notes  must  specifically  describe 
them.     McMilien  v.  State,  5  O.  2ti9. 

See  note  to  \  7091. 

Kirby  v.  State,  1  O.  S.  185;  Steugftton  v.  State,  2  O.  S.  5C2;  Mackey  v.  State,  3  ().  S.  302; 
BaiUy  v.  State,  4  O.  S.  +40. 

A  person  who  knowingly  sells  counterfeit  coin  is  guilty  under  the  act  of  April  12.  1R58,  "to 
prevent  the  selling  and  bartering  of  counterfeit  com,"  etc.,  although  he  may,  by  fraud,  have 
induced  the  purchaser  to  buy  in  the  belief  that  the  coin  was  genuine.  Leonard  v.  State,  2U  O. 
S.  408. 

It  is  not  necessary  «ff</rrfa/(/«r/ to  aver  that  the  sale  was  made  with  an  intent  to  defraud. 
Ji. 
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TITLE   n.      Criminal  Procedure. 

CHAPTER  1.  Proceedings  to  Prevent  Crime. 

CHAPTER  2.  Arrest,  Examination,  Bail,  and  Commitment. 

CHAPTER  3.  The  Grand  Jury,  and  its  Proceedings. 

CHAPTER  4.  Indictment,  and  Proceedings  thereon. 

CHAPTER  5.  Proceedings  Between  Indictment  and  Trial, 

CHAPTER  6.  Trial,  and  Proceedings  Incident  thereto. 

CHAPTER  7.  Verdict,    and    Judgment,     anp    Proceedings 

thereon. 

CHAPTER  8.  New  Trials,  Motions  in  Akrest,  and  Error 


OHAPTEE  1. 


proceedings  to  prevent  crime. 


tecnoir 

7106.  Complaint  to  keep  the  peace. 

7107.  A  form  of  warrant  to  keep  the  peace. 

7108.  When  accused  to  be  dischargea. 

7109.  When   accused   required   to  give  recog- 

nizance. 

7110.  When  accufted  to  be  committed  to  jail. 

7111.  When  transcript  and  recognizance  to  be 

transmitted  to  court. 

7112.  Accused  to  be  discharged  if  complainant 

fails  to  prosecute. 
7I1S.  Proceedings  in  court. 

7114.  When  court  sh^ll  commit  accused  to  jatl. 

71 15.  Disturbers  of  the  peace  in  presence  of  mag- 

istrates may  be  committed. 

7116^  Convicts  of  misdemeanor  may  be  required 
to  enter  into  recognizance. 

7117.  Sheriff  and  other  officers  shall  arrest  per- 
son intending  to  engage  in  prize-fight: 
when  accused  to  give  recognizance  or 
be  committed. 


Section 

7118.  Recognizance  to  be  retamed  to  oomnon 

pleas  and  recorded. 

7119.  Sheriff    may     suppress    prize-fight,    and 

arrest  offenders. 
I  7120.  When  search-warrant  may  be  issued. 
J  71*21.  Affidavit  for  search-warrant. 
;  7122.  Search-warrant,  and  what  it  shall  contaie. 

7123.  A  form  of  search-warrant. 

7124.  Propertjr  seized  to  be  kept  by  magistrate. 

7125.  Disposition   of   property  when    accused 

held  for  trial. 

7126.  Disposition  of  same  when  accused  is  dis- 

charged or  convicted. 

7127.  When  money  and  property  seized  Uablfi 

for  payment  of  fines,  etc. 

7128.  Searches  for  dead  human  bodies 


ConvUintrt  Vjjp 
the  peace. 


8.AC.140t. 


PEACE   WARRANT. 

Sec.  7106.  When  complaint  is  made  in  writing,  upon  oath,  before 
a  justice  of  the  peace,  mayor,  or  police  judge,  that  complainant  has 
just  cause  to  fear,  and  does  fear,  that  another  will  comnjit  any  offense 
against  the  person  or  property  of  himself,  or  of  his  ward  or  child,  the 
magistrate  shall  issue  a  warrant,  in  the  name  of  the  state,  to  the  sher- 
iff or  to  any  constable  of  the  county,  or,  if  issued  by  an  officer  of  a 
municipal  corporation,  then  to  ihe  marshal  or  other  police  officer  of 
such  corporation,  commanding  him  forthwith  to  arrest  the  person  com- 
plained of,  and  him  to  take  before  such  magistrate,  or  any  other  mag 
istraie  of  the  same  county,  named  in  this  section,  to  answer  such  com- 
plaint.    \66  V.  287,  §1;  36  V.  18,  §  T.] 
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Sec.  7107.     A  warrant  substanrialW  in  the  form  following  shall  be  a  form  or  warrant 
deemed  sufficient:  to ke.p .he peace. 

The  State  of  t)Hio.   . C«irNTv,  ss. ; 

TV  any  Constable  e/  said  Cou^ly,  grerting : 

Whereas,  complaint  has  been  made  before  me  by  one  C.  D.,  on  oaih,  that  he  has  jusf  cause  to 
fear,  and  does  fear,  that  one  E.  F.  will  \hert  stale  the  threatened  injury  or  violence  accordint 
to  the  fact  as  sworn  to\. 

These  are  therefore  to  command  you  to  apprehend  the  said  E.  F.,  and  bring  him  forthwith 
before  me,  or  some  other  magistrate  having  cognizance  of  the  matter,  in  said  county,  to 
^how  cause  why  he  should  not  find  surety  to  Keep  the  peace  and  beof  |cood  behavior  toward  the 
citizens  of  the  state  generally,  and  the  said  C.  D.  especially,  and  for  hi;,  appearance  before  the 
proper  court. 

Given  under  my  hand,  this day  of , :-.  c    »  #,  u  • 

A.  B.,  Justice  of  the  Peace.       "•  *  »'•  *•'• 

[35  V.  87,  45  33.1 

Sec.  7108.     When  the  accused  is  brought  before  the  magistrate  he  When  accused  to 
shall  be  heard  in  his  defense,  and  all  witnesses  produced  shall  be  exam-  *"=  <"»':''»'•««<'• 
ined  on  oath ;  and  unless  the  magistrate  is  satisfied  that  there  is  just 
cause  for  the  complaint,  he  shall  discharge  the  accused,  and  render 
judgment  in  favor  of  the  state  against  the  complainant  for  the  costs  of 
prosecution,  and  issue  execution  therefor.     [66  v.  288,  §  4.] 

Sec.   7109.     If  the  magistrate  is  of  the  opinion  that  there  is  just  when  accused  re- 
cause  for  the  complaint,  he  shall  order  the  accused  to  enter  into  a  recog-  JognliaDc*"^'  '' 
nizance,  in  a  sum  not  less  than  fifty  nor  more  than  five  hundred  dol- 
lars, with  sufficient  surety,  for  his  appearance  before  the  court  of  com-  f 
mon  pleas  on  the  first  day  of  the  next  term  thereof,  or  before  the  pro- 
bate court,  if  that  court  has  jurisdiction  of  the  matter,  on  the  first  day 
of  the  next  term  thereof  for  the  trial  of  criminal  cases,  and  in  the 
meantime  to  keep  the  peace  and  be  of  good  behavior  generally,  and 
especially  towards  the  person  named  in  the  complaint ;  or,  if  such  court 
is  at  the  time  in  session,  the  recognizance  shall  require  the  accused  to 
appear  forthwith  before  it.     [71  v.  70,  §  2;  66  v.  288,  §  5.] 

Sec.  7110.     In  default  of  such  recognizance,  the  magistrate  shall  when  accused  u> 
commit  the  accused  to  ihe  jail  of  the  county,  there  to  remain  until  dis-  ^^f°"""""'*  "> 
charged  by  due  course  of  law.     [66  v.  288,  §  3.] 

Sec.  7111.    When  the  magistrate  finds  there  is  reasonable  ground  for  when  transcript 
the  complaint,  he  shall  forthwith  make  a  certified  transcript  of  the  pro-  ?„  be"t1^smiued 
ceedings,  including  a  copy  of  the  complaint,  and  file  the  same  in  the  office  «°  '<>""• 
of  the  clerk  of  the  court  having  jurisdiction  of  the  complaint,  or  for- 
ward the  same  to  him,  together  with  the  recognizance,  if  any  is  taken ; 
and  if  the  court  is  then  in  session,  the  accused,  if  in  custody,  shall  be 
tried  at  that  term,  unless  cause  for  continuance  be  shown,  and  if  he  is 
under  recognizance  he  may  be  tried  at  the  same  term,  with  the  assent 
of  the  prosecuting  attorney.     [66  v.  288,  ^6;  71  v.  70,  §  i.] 

Sec  7112.     If  the  complainant  fail  to  prosecute  his  complaint  the  ^.==!'"'*  '°.^' 
accused  shall  be  discharged,  unless  good  cause  to  the  contrary  be  shown,  piafnanf  fail  to""' 
and  the  court  shall  render  judgment  against  the  complainant  for  the  ?"•<>«<:>"«• 
costs   of  prosecution,  and   award    execution    therefor,      [66  v.   288, 
§§  9.  loj 

Sec.  7113.     The  court,  upon  the  appearance  of  the  parties,  shall  Proceedings  m 
hear  the  witnesses  produced,  on  oath,  and  may  either  discharge  the  ac-  ™""' 
cused,  and  render  judgment  against  the  complainant  for  costs,  and  j 

award  execution   therefor,  or  order  him  to  enter   into  such   further 
security,  and  for  such  time,  as  may  be  just,  to  keep  the  peace  and  be  of 


\  7109.  A  bond  given  on  a  complaint,  for  sureties  of  the  peace,  held  good  as  a  common  law 
bond.     Troy  v.  State.  W.  i:». 

A  recognizance  void,  when,  in  the  condition,  the  time  or  place  of  appearance  is  uncertain  or 
ambiguous.     State  v.  Johnson.  13  Q.  176. 

\'\\%  Where,  in  a  prosecution  to  keep  the  peace,  the  defendant  is  adjudged  to  pay  the 
costs,  but  proves  insolvent,  the  payment  of  such  costs  can  not  be  made  from  the  county  treas- 
ury.    Raber  v.  Auditor  of  Wayne  Co.,  12  O.  S.  429. 
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good  behavior,  and  render  judgnient  against  him  for  costs,  and  award 
execution  therefor.     [66  v.  288-9,  8§  7~ii-] 

Sec.  7114.  For  want  of  such  security  the  court  shall  commit  the 
accused  to  jail,  there  to  remain  until  such  order  is.  complied  with,  or  he 
is  discharged  by  due  course  of  law,  and  shall  render  judgment  against 
him  for  costs,  and  award  execution  therefor;  but  in  no  case  shall  he  be 
thus  confined  longer  than  one  year;  and  after  such  commitment  the 
court  may  at  any  time  discharge  him  on  his  own  recQgnizance,  when  it 
shall  seem  proper  to  do  so.     [66  v.  288,  §§  8,  9.] 

Sec.  7115.  Whoever,  in  the  presence  of  a  magistrate  named  in 
section  seventy-one  hundred  and  six,  makes  an  affray,  or  threatens  to  beat 
or  kill  another,  or  to  commit  an  offense  against  the  person  or  property 
of  another,  or  contends  with  hot  and  angry  words,  to  the  disturbance 
of  the  peace,  may  be  ordered,  without  process,  or  any  other  proof, 
to  give  security  as  provided  in  section  seventy-one  hundred  and  nine,  and 
in  default  thereof  may  be  committed  as  is  provided  in  the  same  sec- 
tion.    \^Marchi),  i88o:  77  v.  46.] 

Sec.  7116.  Any  person  convicted  of  a  misdemeanor  may  be  re- 
quired by  the  court  to  enter  into  a  recognizance,  with  sufficient  surety, 
in  such  sum  as  the  court  may  deem  proper,  to  keep  the  peace  and  be 
of  good  behavior  for  such  length  of  time,  not  exceeding  two  years,  as 
the  court  shall  direct;  and  the  court  may  order  such  person  to  stand 
committed  until  such  order  is  complied  with,  or  he  is  otherwise  dis- 
charged by  due  course  of  law;  but  the  court  may,  after  such  commit- 
ment, at  any  time  discharge  such  person  on  his  own  recognizance.  [29 
V.  144.  §  57-] 


When  court  shall 
commil  accused 
to  jail. 


Disturbers  of  the 
pc-icc  in  presence 
of  magistrates 
may  be  com- 
mitted. 


(Convicts  of  mis- 
demeanor may  be 
required  to  enter 
into  recognizance. 


8.AC.4S6. 


Sheriff  and  other 
officers  shall 
arrest  persons  in- 
tending to  engage 
in  prize-fight. 


When  accused  to 
give  recognizance 
or  be  committed. 


8.*  8.  874. 


Recognizance  to 
be  certified  to 
common  picas, 
and  recorded. 


PRIZE-FIGHTS. 

Sec.  7117.  When  a  sheriff,  constable,  marshal,  or  other  police 
officer,  has  reason  to  believe  that  any  person  in  his  bailiwick  is  about  to 
engage  as  principal  or  second  in  any  premeditated  fight  or  contention, 
commonly  called  a  prize-fight,  or  is  in  training  or  preparation  to  engage 
as  principal  in  such  fight,  he  shall  forthwith  arrest  such  person,  and 
take  him  before  a  judge  of  the  court  of  common  pleas,  or  magistrate 
named  in  section  se7'enty-one  hundred  and  six,  and  give  notice  to  the 
prosecuting  attorney,  who  shall  immediately  attend  before  such  officer, 
and,  upon  the  proper  affidavit  being  filed,  prosecute  the  complaint; 
such  officer  shall  hear  the  witnesses  produced,  on  oath,  and  if  he  find 
the  complaint  true,  order  the  accused  to  enter  into  a  recognizance,  with 
sufficient  sureties,  in  a  sum  not  less  than  five  hundred  nor  more  than 
ten  thousand  do'lars,  that  he  will  not  engage  in  any  such  fight  or  con- 
tention within  one  year  thereafter,  in  this  state  or  elsewhere;  and  in 
default  of  such  recognizance  such  officer  shall  commit  the  accused  to 
jail,  there  to  remain  until  such  order  is  complied  with;  but  if,  after  the 
expiration  of  one  month  of  confinement,  the  accused  is  unable  to  give 
such  recognizance,  a  judge  of  the  court  of  common  pleas,  or  probate 
judge,  may  discharge  him  upon  his  own  recognizance,  in  the  same 
amount,  and  with  the  like  conditions,  upon  proof  by  his  own  affidavit, 
and  other  evidence,  that  he  will  never  engage  in  such  fight  or  conten- 
Hon.     [65  v.  29,  §  3.] 

Sec.  7118.  Every  such  recognizance,  and  every  recognizance  taken 
under  section  thirty-seven  hundred  and  nineteen  (a)  as  herein  enacted, 
shall  be,  by  such  judge  or  magistrate,  certified  to  the  court  of  common 
pleas  of  the  county,  where  the  same  shall  be  recorded;  and  the  prose- 
cuting attorney,  when  he  has  reason  to  believe  that  the  condition  of 
the  same  has  been  broken,  shall  immediately  bring  suit  thereon,  in  any 
county,  and  collect  the  amount  due  thereon,  and  pay  the  same  into 
the  county  treasury.     [April  14,  1884:  81  v.  184.] 
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Sec.  7119-     When  a  sheriff  has  reason  to  believe  that  such  fight  or '^•■"^^'•^"'"v ';'<■- 
contention  is  about  to  take  i)lace  in  his  county,  he  shall  forthwith  sum-  ^i'^Vt"",.^  '" 
mon  a  force  of  citizens  of  the  county,  sufficient  for  the  purpose,  and  '"='"''='■' 
suppress  such  fight  or  contention,  and  arrest  all  persons  found  thereat 
violating  any  law,  and  take  them  before  a  judge  of  the  court  of  common 
pleas,  or  a  magistrate,  to  be  dealt  with  as  provided  by  law.     [65  v.  29,  ^  4^.4-1 
§  S] 

SEARCH-WARRANT. 

Sec.  7120.     Magistrates  named  in  section  sn'enty-one  hundred  and  six  ^'•"="  "'•■•■"■<:''- 

Y  ,  ,  ,  -^  Warrant  may  be 

may  issue  warrants  to  search  any  house  or  place —  issued. 

1.  For  property  stolen,  taken  by  robbers,  embezzled,  or  obtained 
under  any  false  pretense. 

2.  For  forged  or  counterfeit  coins,  stamps,  imprints,  labels,  trade- 
marks, bank  bills,  or  other  instruments  of  writing,  and  dies,  plates, 
stamps,  or  brands  for  making  the  same. 

3.  For  books,  pamphlets,  ballads,  or  printed  papers,  containing  ob- 
scene language,  prints,  pictures,  or  descriptions  manifestly  tending  to 

corrupt  the  morals  of  youth,  and  for  obscene,  lewd,  or  indecent  or  lasciv-  ^^  Appendix, 
ious  drawings,  lithographs,  engravings,  pictures,  daguerreotypes,  photo- 
graphs, stereoscopic  pictures,  models,  or  casts,  and  for  instruments 
or  articles  of  indecent  or  immoral  use,  or  instruments,  articles,  or  medi- 
cines for  procuring  abortion,  or  for  the  prevention  of  conception,  or  for 
self-pollution. 

4.  For  any  gaming  table,  establishment,  device,  or  apparatus  kept 
or  exhibited  for  the  purpose  of  unlawful  gaming,  or  to  win  or  gain  money 

or  other  property,  and  for  any  money  or  property  won  by  unlawful  s.  *  c.  455. 
gaming.     [66  v.  289,  §  13;  56  v.  86,  §  4;  73  v.  159,  §  3.] 

Sec.  7ISI.  No  warrant  for  search  shall  be  issued  until  there  is  filed  "'^.'Ji'^jj/",'  „, 
with  the  magistrate  an  affidavit  particularly  describing  the  house  or  place 
to  be  searched,  the  person  to  be  seized,  and  the  things  to  be  searched 
for,  and  alleging  substantially  the  offense  in  relation  thereto,  and  that 
affiant  believes,  and  has  good  cause  to  believe,  that  such  things  are  there 
concealed.     [66  v.  289,  §  14.] 

Sec.  7122.  The  warrant  for  search  shall  be  directed  to  the  proper  f°3'^'?,"*']""h"afi 
officer,  and  shall  show,  by  a  copy  of  the  affidavit  inserted  therein,  or  con.ain. 
annexed  and  referred  to,  or  recite,  all  the  material  facts  alleged  in  the 
affidavit,  and  particularly  describe  the  thing  to  be  searched  for,  the 
house  or  place  to  be  searched,  and  the  person  to  be  seized;  it  shall  com- 
mand the  officer  to  search  such  house  or  place  for  the  property  or  other 
things,  and,  if  found,  to  bring  the  same,  together  with  the  person  to  be 
seized,  before  the  magistrate,  or  some  other  magistrate  of  the  county 
having  cognizance  of  the  same ;  and  the  command  of  the  warrant  shall 
be  that  the  search  be  made  in  the  day-time,  unless  there  is  urgent 
necessity  for  a  search  in  the  night,  in  which  case  such  search  in  the 
night  may  be  ordered..    [66  v.  289,  ^§  15,  16.] 

Sec.  7123.  A  warrant  for  search  substantially  in  the  form  follow- 
ing shall  be  deemed  sufficient: 

The  Stats  ov  Ohio, County,  ss.  : 

To  any  CoHstahU  0/  taid  County,  ereetillg : 

Wherca«i,  there  has  been  filed  with  me  an  alTidavit,  of  which  the  followtng  is  a  copy :    {Htrr 
tofiy  the  ajffidavit.\ 

These  are,  therefore,  to  commanc)  yon,  in  the  name  of  the  .<^tate  of  Ohio,  witli  the  necessary  and 
proper  assistance,  to  enter,  in  the  day-time  (/»»-  in  the  night-time],   into  {here  describe  the  house    .   form  of  search- 
er//rtf^rtX /«  M^ /t^f/fir/VJ  of  the  said  E.  F.,  of  the  township  of  ,  in    the  county  afor«^  warrant 

said,  and  there  dilijjently  search  for  the  said  goods  and  chattels,  to-wil :  [here  describe  the  arti- 
cles as  in  the  affidavit],  and  that  you  bring  the  same,  or  any  part  thereof,  found  on  such  search, 
and  also  the  body  of  E.  F.,  forthwith  before  me,  or  some  oiner  magistrate  of  the  county  having 
cognizance  thereof,  to  be  disposed  of  and  dealt  with  according  to  Taw.  a    *  n   aijt 

Given  under  my  hand,  this day  of , .  8.  A  C.  81n, 

A.  B.,  Justice  oj  the  Peace. 

[35  V.  87,  §  33.] 


•     '^J 
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§S7J24r-712l' 


Property  seized 
to  be  kept  by 
ifiagi&trate. 


DisfioKition  of 
property  when  ac< 
t'lised  held  for 
trial. 


DispofiitioD  of 
^ame  when  ac- 
cii«ied  is  dis- 
charged or  con* 
victed. 


When  money  and 

f>roperty  scizcil 
ial)k-  for  p..yi)ient 
of  fines,  etc. 


Search  for  dead 
bodies. 


,  <k  A  c.  tsr,. 


Sec.  7124.  When  the  warrant  is  executed  by  the  seizure  of  the 
property  or  things  described  therein,  the  property  or  things  shall  be 
safely  kept  by  the  magistrate  to  be  used  as  evidence.     [66  v.  289,  ^  1 7.I 

Sec.  7125.  If,  upon  the  examination,  the  magistrate  is  satisfied 
that  the  offense  charged  with  reference  tO  the  things  seized  has  been 
committed,  he  shall  keep  such  things,  or  deliver  them  to  the  sheriff  of 
tlie  county,  there  to  remain  until  the  accused  is  tried,  or  the  claimant's 
right  is  otherwise  ascertained.     [66  v.  290,  §  18.] 

Sec.  7126.  If  the  accused  be  discharged,  either  by  the  magistrate  or 
the  court,  the  property  or  other.things  seized  shall  be  returned  to  the  per- 
son in  whose  possession  they  were  found;  but  if  he  be  convicted,  the 
property  only  shall  be  returned  to  its  owner,  and  the  other  things  shall 
be  destroyed  under  the  direction  of  the  court.     [66  v.  290,  §  19.] 

Sec.  7127.  Upon  conviction,  under  secXxons  sixty-nine  hundred  and 
thirty-two,  sixty-nine  hundred  and  thirty-three,  and  sixty-nine  hundred  and 
thirty-four,  of  the  person  in  whose  possession  there  has  been  found  money 
or  other  property  won  at  gaming,  such  money  or  property  shall  be  liable 
for  any  judgment  which  may  be  rendered  against  him.  [66  v.  290, 
§20.] 

Sec.  7128.  When  an  affidavit  is  filed  before  a  judge  or  magistrate 
named  in  section  sn^enty-one  hundred  and  six',  alleging  that  affiant  has 
good  reason  to  believe,  and  does  believe,  that  a  dead  human  body, 
procured  or  obtained  contrary  to  law,  is  secreted  in  a  building  or  other 
place  in  the  county,  and  which  is  therein  particularly  specified,  such 
judge  or  magistrate,  taking  with  him  a  justice  of  the  peace,  or  if  such 
place  is  within  a  municipal  corporation,  then  two  officers  of  such  cor- 
poration, may  enter,  inspect,  and  search  such  building  or  other  place  for 
such  dead  body;  and  in  making  such  search  they  shall  have  the  powers 
of  officers  executing  warrants  of  search.     [44  v.  77,  §  2.] 


CHAPTER  2. 

ARREST,    EXAMINATION,    BAIL,    AND   COMMITMENT. 


Sbction 

7129.  Who  may  arrest. 

7i:W.  When  any  person  may  arrest. 

7131.  Who  may  issue  warrants. 

7132.  Magistrates  may   issue    subpoenas;  form 

of  subpoena. 
7i;W.  When  a  warrant  shall  issue. 
7134.   A  form  of  affidavit. 
7i:t-V  A  form  of  afTidavU  in  certain  cases. 
71341.  When  security   for  costs   of  prosecution 
mny  be  required. 
What  warrant   to  contain,  and  to  whom 

directed. 
A  torin  of  warrant. 
Acrtised  may  be  pursued  and  arrested  in 

any  county. 
Warrant  may  issue  in  county  to  which  he 

has  removed. 
Officer  r'ay  break  outer  doors,  etc. 

7142.  UlTicer  to  take   prisoner    before    magis- 

trate, and  to  return  warrant. 

7143.  Adjournment  of  examination, 

7144.  Recognisance  when  case  adjourned. 
714i'>.  When  person  recognized   fails  to  appear. 

7146.  Proceedincs  when  accused  pleads  guilty 

of  misdemeanor. 

7147.  Proceedings   when  there   is  no    plea   of 

guilty.     In  Cleveland. 

7148.  When   witnesses  may  be  examined  sepa* 

rately. 

7149.  When  prisoner  to  be  discharged. 

7150.  When    witness    shall    be    recognized    to 

appear  at  court. 
7l.'>l.  Recognizance  of  wttneu. 


7137. 


T13S. 
7l:tit, 


7I4*t. 
7141. 


Section 

71.52.  Recognizance  for  minor  or  married 
woman. 

7163.  When   witness    refuses   to  eot«r    into   a 

Recognizance. 

7164.  \Vhcni  h.ldrcn  under  sixteen  years  to  bo 

committed  to  asylums,  etc. 

7155.  Docket  to  be  kept,  and  transcript  to  br 

forwarded  to  clerk. 

7156.  Arrest  of  fugitives  from  other  states. 
71.57.  May  be  committed  to  jail. 

71-58.  Notice  to  be  given  to  judge  or  magistrate. 

7159.  Sureties    in     recognizance     reguired     tc 

justi^j-. 

7160.  Qualifications  of  sureties. 

71til.  Recognizance — its  conditions,  etc. 

7162.  Prisoner  may  be  held  to  answer  for  a 
ihigher  crime  than  charged. 

716.1.  Proceedings  when  prisoner  fails  to  give 
bail. 

7164.  Duties  of  clerk  on  receipt  of  recogni- 
zance and  record. 

7I6.5.  Examining  court  to  be  held  by  probate 
judge — when  and  how. 

7166.  When  accused  was  insane  or  an  idiot  at 

commission  of  offense. 

7167.  Proceedings  when  prisoner  held  to  bail. 

7168.  Duty  of  court  when  prisoner  fails  lo  give 

security. 

7169.  Proceedings    to    discharge    pri.soner     on 

recognizance. 

7170.  Deposit  of  recognizance  and  discharge  M 

prisoner. 
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Section  *  ,  Section 

7171.  Judges  of   criminal   court   to  have  con- |  7181.  Forfeited  recognuance»  to  be  returned  to 

current  jurisdiction  with  probate  Judge.  auditor.  i 

7172.  Recognizance  may  be  taken  by  officer  if    71S2.  Auditor  to  make  abstract  of  and  deliver 

offense  a  misdemeanor.  same  to  prosecuting  attorney. 

7173.  Return  thereof,  and  the  writ.  71B3.  Prosecuting  attorney  to  prosecute  action 
717-1.  On    indictment    for    felony,    court    may  '  on  recognizance. 

order  amount  of  recognizance.  7184.  Court    may    remit    or    reduce    penalty*— 

7173.  Which  shall  be  indorsed  on  warrant  by  when. 

clerk.  '  718-'>.  Court    may  remit    or    reduce   judgment 

7176.  Ofltcer  lo  take  recognizance  accordingly^  '  entered  thereon. 

etc.  {  7186.  What  shall   not   defeat   action  on  rec«g- 

7177.  When  and  how   surety  in    recognizance  nizance. 

may  deliver  up  defendant.  7187.  Forms  of  recognizance. 

717S.  Delivering  up  defendant  in  vacation,  I  7188.  Forms  of  comaniunent. 

717V.  Return  of  recognizance.  I 

7180.  Proceedings  when  [)arty  recognized  fails  I 

to  appear.  I 

ARREST. 

Sec.  7129.     A  sheriff,  deputy  sheriff,  constable,  marshal  or  deputy  who  may  airest. 
marshal,  watchman,  or  poHce  officer,  shall  arrest  and  detain  any  per- 
son found  violating  any  law  of  this  state,  or  any  legal  ordinance  of  a 
city  or  village,  until  4  legal  warrant  can  be  obtained,   [66  v.  291,  S  21.] 

$FX,  7130.     When  a  felony  has  been  committed,  any  person  may,  when  any  persou 
without  warrant,  arrest  another  who  he  believes,  and  has  reasonable '"^^"^'^*'* 
cause  to  believe,  is  guilty  of  the  offense,  and  may  detain  him  until  a 
legal  warrant  can  be  obtained;  if  such  warrant  directs  the  removal  of 
the  accused  to  the  county  in   which   the  offense   was  committed,  the 
offit  er  holding  the  warrant  shall  deliver  the  accused  to  some  magistrate  ^*   ^^"  ^ 
of  such  county,  to  be  dealt  with  according  to  law  ;  and  all  the  necessary 
expense  of  such  removal,  and  reasonable  compensation  for  his  time  and 
trouble,  slwll  be  paid  to  such  officer,  out  of  the  treasury  of  .such  county,  '••''•'**^ 
upon  the  allowance  and  order  of  the  county  auditor.    [66  v.  291,  *§  22; 
29  V.  112,  §  3.] 

Sec.  7131.    Magistrates  named  in  section  scfenty-one  hundred  and  six  who  m.iy  issue 
may  issue  process  for  the  apprehensionof  any  person  charged  with  an  warrants 
offense,  and  execute  the  powers  conferred  and  duties  enjoined  in  this  *»*??•■*•«• 
title.     [66  V.  291,  §  23.] 

Skc.  7132.     Such  magistrates  may  issue  subpoenas  and  other  process  Magisiraies  may 
to  bring  witnesses  before  them;  in  complaints  to  keep  the  j)eace,  and '""=  *"''p<=""'> 
in  cases  of  misdemeanor,  the  subpcuna  shall  be  served  within  the  county, 
and  in  other  cases  it  may  be  issued  to  or  served  in  any  county;  and 
subpoenas  substantially  in  the  form  following  shall  be  deemed  .sufficient: 

Thk  State  of  Ohio. Countv.  ss.  :  j„^„  „f  ,uI>ik=..;u 

TV  any  C  ottstablf  0/  the  County,  greettng : 

You  arc  hereby  commanded  to  summon  ■  to  be  and  appear  before  me,  the  undersigned  o  ^r  ftl9 

authority,  at———,  forthwith,  and  there  to  give  testimony  and  the  truth  to  say  touching  a  cer-  9-  *  *'•  '*  • 
tain  complaint  made  in  behalf  of  the  siaie  of  Ohio  against  C.  D. 

t»ivcn  under  my  hand,  this day  of  --   ■■    , . 

(35  V.  87.  g  3S  ]  •  ^-  ^-^  A*'''^''  ">/  '*'  f*^<^^'- 

Sec.  7133.     VVhen  an  affidavit  charging  any  person  with  the  com-  when  a  warrant 
mission  of  an  offense  is  filed  with  such  magistrate,  he  shall,  if  he  has  shall  issue. 
reasonable  ground  to  believe  that  the  offense  charged,  has  been  commit- 
ted, issue  a  warrant  for  the  arrest  of  the  accused.     [66  v.  291,  S  24.] 

Sec.  7134-     An  affidavit  substantially  in  the  form  following  shall  Aformofaffi- 
be  deemed  sufficient:  davit. 

\  7129.     Where  an  officer,  authorized  by  statute  to  make  arre>it.  without  warrant,  finds  a  per- 
son in  the  act  of  committing;  a  ^riminnl  offense,  it  is  not  nrd-s-^ary  to  the  lawfulness  of  an  attempt  -^  Aii»«»dlx 
to  arrest  him  to  first  inform  him  of  the  charge  upon  which  the  attempted  arrest  is  made,  where  ***  App«Btux» 
the  officer  and  the  cause  of  arrest  are  known  to  the  offender.      Wolf  v.  State^  U)  O.  S.  248. 

The  officer  may  use  force  to  make  the  arrest,  and  to  defend  himself  from  the  attack  of  the 
offender,     lb. 

2  7134.  The  failure  to  insert  in  an  affidavit  filed  before  a  justice  of  the  peace,  charging  a 
person  with  petit  larceny,  the  name  of  the  owner  of  the  property  which  is  .'>ncged  to  have  been 
stolen,  is  no  ground  for  reversing  sentence.     Montgomtry  v.  StaU^  7  O.  S.  107. 
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7135-7140. 


The  Statb  of  Ohio, 


■  County,  ss. 


S.  «  C.  HIS. 


A  form  of  affi- 
davit in  certain 
cases. 
Sec  Sup. 

See  Append!!. 


Before  me,  A.  B.,  personally  came  C.  D.,   who,  being  duly  sworn  according  to  law,  deposes 

and  says  that  on  or  .nbout  the day  of ,  at  the  county  of -Tone  E.    F.   \ktrt 

Jetcribt  the  offtme  cammitltd,  at  nearly  acCDrding  If  the  nature  Ikeree/ at  the  cate  mill  admit.] 
'  C.  D. 

Sworn  to  and  subscribed  before  me,  this day  of , . 

A.  B.,  Juttice  ff  the  Peate. 

(:« V.  87,  ?  33.1  '  J  J 

Sec.  7135.  The  following  form  of  affidavit  shall  be  sufficient  in 
criminal  proceedings,  before  justices  of  the  peace  or  mayors,  under  sec- 
tions sixty-nine  hundred  atid  forty-one  to  sixty-nine  hundred  and  forty-eight, 
inclusive,  when  applicable,  but  may  be  varied  to  suit  the  nature  of  the 
case,  namely :  , 


State  of  Ohio, 


-  County,  ss.  : 


Before  me,  A.  B.,  a^jijsticc  of  the  peace  for  said  county,  \or  mayor  of,  etc.,  at  the  case  may 
" sworn  according  to  law,  deposeth  and  saith.  that  OD 


^^1,  personally  came  C.  !>.,  wlio^  being  duly  swori 

or  about  the day  of ,  in  the  year , 

did  sell  intoxicating  liquors  to  one  G.  H.,  to  be  dr 


at  the  county  of aforesaid,  E.  F. 

rank  in  the  place  where  sold,  [or  to  G.  If., a 
minor,  etc.,  or  a  person  intoxicated,  or  in  the  habit  o/  fretting  intoxicated,  at  the  case  may  ie\ 
or  IS  the  keeper  of  a  room  or  tavern,  [at  the  cate  may  te],  where  intoxicating  liquors  are  sold  in 


«.  «  r.  I4S5. 


Tiolation  of  law,  and  further  saith  not 
Signed, 
Sworn  to  and  subscribed  before  me,  this 


C.  D. 

,  A.  D. . 

A.  B.,  Juttice  or  Mayor,  etc. 


When  security  for 

costs  ol  prosecu- 
tion may  be  re- 
quired. 


N  I  security  re- 
quired of  certain 
officers. 

.S>^  I  1313. 

What  warrant  to 
contain,  and  to 
whom  directed. 


fl.  A  C  1403. 


A  form  of  war- 
rant. 


day  of— 
(52  y.  153,  J  12.) 

Sec.  7136.  When  the  oflense  charged  is  a  misdemeanor  the  mag- 
istrate  may,  before  issuing  the  warrant,  require  the  complainant,  or 
if  he  considers  the  complainant  wholly  irresponsible,  that  he  procure 
some  person,  to  become  bound  for  the  costs  in  case  the  complaint 
be  dismissed,  and  the  complainant  or  other  person  shall  acknowl- 
edge himself  so  bound,  and  the  magistrate  shall  enter  the  acknowl- 
edgment on  his  docket,  but  no  such  bond  shall  be  required  of  a  sheriff, 
deputy  sheriff,  constable,  mar.shal  or  deputy  marshal,  watchman  or 
police  officer,  when  in  the  discharge  of  their  official  duties.  \AprU 
19,  1883  :  80  V.  198.] 

Sec.  71371  The  warrant  shall  be  directed  to  the  sheriff  or  to  any 
constable  of  the  county,  or,  when  it  is  issued  by  an  officer  of  a  munic- 
ipal corporation,  then  to  the  marshal  or  other  police  officer  of  such  cor- 
poration, and  shall  show,  by  a  copy  of  the  affidavit  inserted  therein,  or 
annexed  and  referred  to,  or  recite,  the  substance  of  the  accusation,  and 
shall  command  the  officer  forthwith  to  take  the  accused  and  bring  him 
before  the  magistrate  or  court  issuing  the  warrant,  or  some  other  magis- 
trate of  the  county  having  cognizance  of  the  case,  to  be  dealt  with 
according  to  law.     [68  v.  3,  §  26;  36  v.  18,  §  i.] 

Sec.  7138.  \  warrant  substantially  in  the  form  following  shall  be 
deemed  sufficient: 


■  COUKTY,  SS.: 


•  County,  greeting  : 


8.  AC.  810. 


Thk  State  of  Ohio, 

To  any  Conttabte  of  taid 

Whereas,  there  has  been  filed  with  me  an  affidavit,  of  which  the  following  it  a  copy :  \hert 
copy  the  aj^davit.\ 

These  are  therefore  to  command  you  take  the  said  E.  F.,  if  he  be  found  in  your  county,  or,  tl 
he  has  fled,  that  you  pursue  after  Kim  into  any  other  county  in  the  state,  and  take  and  safely 
keep  the  said  E.  F.,  so  that  you  have  his  body  forthwith  before  me,  or  some  other  magistrateof 
said  county,  to  answer  the  said  complaint,  and  be  further  dealt  with  according  to  law. 

Given  under  my  hand,  this day  of , . 

A.  B.,  Juttice  o/the  Peace. 

[3Sv   87,2  33.) 


Accused  may  be 
pursued  and  * 
arrested  in  any 
county. 


Sec  7139.  If  the  accused  flee  from  justice,  the  officer  holding  the 
warrant  may  pursue  and  arrest  him  in  any  county  of  this  state,  and  con- 
vey him  before  the  magistrate  or  court  issuing  the  warrant,  or  other 
magistrate  or  court  of  the  county  having  cognizance  of  the  case.  [68  v. 

.?.  i  27-1 
Warrant  may  Sec.  7140.     If  a  pcrson  chargcd  with  an  offense  abscond  or  remove 

whiTh'hc'^  hM're-"  from  the  county  in  which  such  offense  is  alleged  to  have  been  committed, 

moved. 
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a  magistrate  of  the  county  in  which  such  person  is  found  may  issue 
a  warrant  for  his  arrest,  and  removal  to  the  county  in  which  the  offense 
is  alleged  to  have  been  committed,  to  be  there  delivered  to  any  magis- 
trate of  such  county,  who  shall  cause  the  person  so  delivered  to  be  dealt 
with  according  to  law ;  and  the  warrant  so  issued  shall  have  the  same 
force  and  effect  as  if  issued  from  the  county  in  which  the  offense  is 
alleged  to  have  been  committed.     [66  v.  291,  §  28.] 

Sec.  7141.  In  executing  a  warrant  for  the  arrest  of  a  person  Officer  may  break 
charged  with  an  offense,  or  a  search-warrant,  the"  officer  may  break  """' ''"'"'  *" 
open  any  outer  or  inner  door  or  window  of  a  dwelling-house  or  other 
building,  if,  after  notice  of  his  office  and  purpose,  he  be  refused  admit- 
tance ;  but  this  section  is  not  intended  to  authorize  any  officer  execu- 
ting a  search-warrant  to  enter  any  house  or  building  not  described  in 
the  warrant.     [66  v.  292,  ^  29.] 

EXAMINATION. 

Sec.  7142.     When   the    officer  holding  the  warrant  arrests  the  officer  to  take 
accused,  be  shall  take  him  before  the  proper  magistrate,  and  having  m'^"M^!Vni 
indorsed  and  signed  a  proper  return  on  the  warrant,  shall  deliver  the  «'"™  warrant, 
same  to  the  magistrate.     [66  v.  292,  §  30.] 

Sec.  7143.  If  it  become  necessary,  for  any  just  cause,  to  adjourn  Adjournment  of 
the  examination  of  the  accused,  the  magistrate  may  order  such  adjourn-  ""'"""""'"• 
ment,  and  commit  the  accused,  from  time  to  time,  for  safe-keeping,  to 
the  jail  of  the  county,  until  the  cause  of  delay  is  removed,  and  no 
longer;  but  the  whole  time  of  such  confinement  in  jail  shall  not  exceed 
four  days;  or,  the  officer  having  in  custody  any  such  person  may,  by 
the  written  order  of  the  magistrate,  detain  him  in  custody  in  some 
secure  and  convenient  place  other  than  the  jail,  to  be  designated  by 
said  magistrate  in  his  order,  not  exceeding  four  days;  and  the  officer 
in  whose  custody  any  person  is  detained  shall  provide  for  the  suste- 
nance of  such  prisoner  while  in  custody.     [66  v.  292,  §  31.] 

Sec.  7144.  When  an  adjournment  is  ordered  the  accused  may  enter  Recognisance 
into  a  recognizance  before  the  magistrate,  with  g'ood  and  sufficient  j^u''ied"  "**' 
surety,  to  be  approved  by  him,  in  such  amount  as  he  may  deem  reason- 
able, conditioned  for  the  appearance  of  such  person  before  the  magis- 
trate, at  a  place,  and  day,  and  hour  in  the  recognizance  specified,  but 
such  adjournment  shall  not  be  for  a  longer  time  than  twenty  days, 
without  the  consent  of  the  accused ;  but  no  person  shall  be  let  to  bail 
who  is  charged  with  an  offense  not  bailable  under  the  constitution  of 
this  state.     [66  v.  292, '§  32.] 

Sec.  714o.  If  the  accused  fail  to  appear  at  the  time  named  in  the  when  person  re- 
recognizance,  or  otherwise  fail  to  comply  with  the  conditions  thereof,  ip|"!,"'"^"''* '° 
the  magistrate  shall  declare  the  recognizance  forfeited,  and  transmit  a 
transcript  of  his  proceedings  in  the  case,  together  with  the  recogni- 
zance, to  the  clerk  of  the  proper  court ;  and  such  proceedings  shall  be 
had  thereon  by  such  court  as  may  be  deemed  expedient,  and  as  if  the 
recognizance  had  been  taken  therein.     [66  v.  293,  §  ^^.'\ 

Sec.  7146.     VVhen  a  person   accused  of  misdemeanor  is  brought  fe°uKd  pifad's''*" 
before  a  magistrate,  on  the  complaint  of  the  party  injured,  and  pleads  guilty  of  mi$de 
guilty  to  the  charge,  the  magistrate  shall  sentence  him  to  such  punish-  ^^g"'' 
ment  as  he  may  deem  proper,  within  the  limits  of  the  provision  defin- 
ing the  offense,  and  order  the  payment  of  costs;  and  if  the  complaint 
is  not  by  the  party  injured,  and  the  party  accused  pleads  guilty,  the 
magistrate  shall  require  the  party  so  accused  to  enter  into  a  recogniz- 
ance to  apjjear  at  the  proper  court,  as  provided  in  case  where  there  is 
no  plea  of  guilty.     [^April  z,  1889:  86  v.  171.] 
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h)  Cleveland. 


EiMinination  of  Sec.  7147.  When  the  accused  is  brought  before  the  magistrate, 
when^'here'it"no  ^nd  thcreMs  no  plea  of  guilty,  he  shall,  as  soon  as  may  be,  in  the  pres- 
piea  of  guilty.  KOfx  of  the  accused,  inquire  into  the  complaint;  and  if  it  appear  that 
See  Sup.  2n  offense  has  been  committed,  and  that  there  is  probable  cause  to  be- 

lieve the  prisoner  guilty,  he  shall  order  him  to  enter  into  a  recognizance, 
with  good  and  sufficient  surety,  in  such  an  amount  as  he  may  deem 
reasonable,  for  his  appearance  at  the  proper  time,  before  the  proper 
court  J  otherwise,  he  shall  discharge  him  from  custody ;  but  if  the  of- 
fense charged  is  a  misdemeanor,  and  the  accused,  in  a  writing  sub- 
scribed by  him,  and  filed  before  or  during  the  examination,  waive  a 
jury,  and  submit  to  be  tried  by  the  magistrate,  he  may  render  final 
judgment;  and  in  all  counties  containing  a  city  of  the  second  grade 
of  the  first  class,  whenever  a  justice  of  the  peace  recognizes  or  commits 
the  accused  for  the  commission  of  a  misdemeanor  within  the  limits  of 
said  city  or  within  four  miles  thereof,  he  shall  recognize  or  commit  him 
to  appear  before  the  police  court  of  such  city.     [April  22,  1885  :  82  v. 

149-1  ' 

Sec.  7148.  The  magistrate,  if  requested,  or  if  there  is  good  cause 
wparater'"""'""'  thcrcfor,  shall  order  that  the  witnesses  on  both  sides  be  examined,  each 
one  separate  from  all  the  others,  and  that  the  witnesses  for  the  accused 
be  kept  separate  from  the  witnesses  against  him  during  the  examina- 
tion.    [66  V.  293,  §  36.] 

Sec.  7149.  If,  upon  the  whole  examination,  it  appear  that  no 
offense  has  been  committed,  or  that  there  is  not  probable  cause  for 
holding  the  prisoner  to  answer  the  offense,  he  shall  be  discharged. 
[66  V.  293,  §  37.] 

Sec.  7150.  When  the  accused  enters  into  a  recognizance,  or  is 
committed  in  default  thereof,  the  magistrate  shall  require  such  wit- 
nesses against  the  prisoner  as  he  deems  necessary  to  enter  into  recogni- 
zance to  appear  and  testify  before  the  proper  court,  at  the  proper  time, 
and  not  depart  from  such  court  without-  leave.     [66  v.  293,  §  38.] 

Sec.  7151.  Wheii  the  magistrate  is  satisfied  that  there  is  reason  to 
believe  that  any  such  witness  will  not  perform  the  condition  of  his  own 
recognizance,  he  may,  when  the  offense  charged  is  a  felony,  order  him 
into  recognizance  with  sufficient  surety.     \66  v.  293,  §39.] 

Sec.  7152.  Any  person  may  become  bound  in  a  recognizance  for 
a  married  woman  or  a  minor  to  appear  as  a  witness,  of  the  magistrate 
may  take  the  recognizance  of  either  in  a  sum  not  exceeding  one  hun- 
dred dollars,  which  shall  be  valid,  notwithstanding  the  disability  of 
coverture  or  minority.     [66  v.  293,  §  40.] 

Sec.  7153.  If  the  witness  so  required  to  enter  into  a  recognizance 
refuse  to  comply  with  such  order,  the  magistrate  shall  commit  him  to 
jail  until  he  complies  with  such  order,  or  is  otherwise  discharged  ac- 
cording to  law;  but  in  no  case  shall  such  witness  be  confined  in 
association  with  prisoners  charged  with  crime.  [April  16,  1888:  85, 
V.  598.] 

Sec.  7154.  If,  upon  an  examination  before  any  court  or  magistrate,, 
it  appears  that  a  child  under  the  age  of  Mxteen  years  was,  or  is,  unlaw- 
mltt«rroakyrunn,  fully  engaged  or  used  for  or  in  any  b-isiness,  exhibition,  vocation,  or 
*"^-  purpose,  such  court  or  magistrate  may  commit  such  child  to  an  or- 

phan asylum,  or  charitable  or  other  institution,  or  make  such  other  dis- 
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8ee  Appendix.  ^  71 47.    An  affidavit  charging  a  person  with  petit  larceny  is  sufficient  if  it  describe,  substan- 

tially, the  commission  of  the  offense.     Montgomery  v.  State^  7  O.  S.  107. 

\  7148.     Where  the  conrt,  at  the  request  of  the  accused,  made  an  order  for  the  separation  of 
Mm  Appendix.  the  witnesses,  and  one  of  the  witnesses  remained  in  court  during  the  examination  of  the  others, 

in  disobedience  of  the  order,  and  the  court,  notwithstanding,  permitted  him  to  testify,  it  was  helo 
that  the  matter  was  discretionary  with  the  court.     Laughlin  v.  State,  18  O.  99. 
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position  of  it  as  is  authorized  by  law  to  be  made  of  vagrant,  truant,  dis- 
orderly[,]  pauper,  or  destitute  children;  and  the  court  or  magistrate  in 
case  of  conviction  of  any  criminal  assault  upon  any  child  or  children, 
and  in  every  case  of  conviction  of  any  person  of  any  criminal  offense 
made  sp  by  the  laws  of  the  state,  or  ordinance  of  any  municipality, 
shall  have  the  same  power  over  any  child  or  children ;  provided,  such 
conviction  shall  leave  the  child  or  children  without  maintenance,  pro- 
tection, or  education,  and  provided,  the  child's  or  children's  welfare 
will  be  thereby  promoted.     [April  i6,   1883:  80  v.  141.] 

Sec.  7165.     Every  magistrate  shall  keep  a  docket  of  criminal  pro-  Docket  10  be  kept, 
ceedings,  a.s  in  civil  cases;  and  in  all  cases  where  the  defendant  is  held  b^foVwardeTilT 
to  answer,  a  transcript  of  the  proceedings,  including  a  copy  of  the  clerk, 
complaint,  shall,  together  with  any  recognizance  taken  in  the  case,  be 
forwarded  forthwith  to  the  clerk  of  the  court  at  which  the  prisoner  is  to 
appear,  which  transcript  shall  contain  an  accurate  bill  of  all  the  costs 
that  have  accrued,  and  the  items  composing  the  same.     [66  v.  293, 

§42-] 

FUGITIVES   FROM    OTHER   STATES. 

Sec.  7156.  When  an  affidavit  is  filed  before  a  judge  of  a  court  Arrest  of  fugjtive« 
of  common  pleas,  or  a  judge  of  probate  or  police  court,  or  a  justice  of  '"""  °*^"  '"""■ 
the  peace,  setting  forth  that  a  person  charged  with  the  commission  of 
an  offense  against  the  laws  of  any  other  state,  or  of  any  of  the  territo- 
ries of  the  IJnited  States,  and  which,  if  the  act  had  been  committed  in 
this  state,  would,  by  the  laws  thereof,  have  been  a  crime,  is,  at  the  time 
of  filing  such  affidavit,  within  the  county  where  the  same  is  filed,  such 
judge  or  justice  of  the  peace  shall  issue  his  warrant,  directed  to  the 
sheriff  or  any  constable  of  the  county,  commanding  him  forthwith  to 
arrest  and  bring  before  him  the  person  so  chargisd.     [66  v.  319,  §  211.] 

Sec.  7157.  When  a  person  is  arrested  in  pursuance  of  the  pre-  M„y  be  conj- 
ceding  section,  and  brought  before  the  officer  who  issued  the  warrant,  n'i'":<i  tojaU. 
the  officer  shall  hear  and  examine  such  charge,  and,  upop  proof  by  him 
adjudged  to  be  sufficient,  commit  such  person  to  the  jail  of  the  county 
in  which  such  examination  is  had,  or  cause  him  to  be  delivered  to  a 
suitable  person  to  be  removed  before  any  such  judge  or  justice  of  the 
proper  county  in  which  to  take  such  examination,  who  shall  take  the 
same,  and  proceed  as  if  the  warrant  had  been  issued  by  him.  [66  v. 
319,  §  212.] 

.  Sec.  7158.  When  a  person  is  committed  to  jail  by  a  judge  or  jus-  ^(iiicc  to  be  giveo 
lice  of  the  peace,  under  the  preceding  section,  such  judge  or  justice  |°^Jj'^.  se »' ■"««;•»• 
of  the  peace  shall  forthwith  give  notice,  by  letter  or  otherwise,  to  the 
sheriff  of  the  county  in  which  such  offense  was  committed,  or  to  the 
person  injured  Ify  such  offense ;  and  no  person  so  committed  shall  be 
detained  longer  in  jail  than  is  necessary  to  allow  a  reasonable  time  to 
the  persons  so  notified,  after  they  receive  such  notice,  to  apply  for  and 
obtain  the  proper  requisition  for  the  person  so  committed.   [66  v.  319, 

§  2I3-] 

BAII„ 

Sec.  7159.     A  court  or  officer  required  to  take  or  accept  any  bail  sureties  in  recog 
at  recognizance,  or  to  approve  the  sureties  offered  on  any  bond  or  nijance  required 
recognizance,  or  in  any  case  of  a  criminal  nature,  may  require  any  '"J"'"''- 
person  offered  as  surety  thereon  to  make  affidavit  of  his  qualifications, 
or  to  be  examined  orally  under  oath  touching  the  same;  and  such 
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court  or  officer  may  take  such   affidavit,  or  administer   such   oath. 
[71  V.  27,  §  I.] 

Sec.  7160.  One  surety  in  every  such  bond  or  recognizance  must 
be  a  resident  of  the  county  in  which  the  prosecution  is  pending,  and 
the  sureties  must  be  worth  double  the  sum  to  be  secured,  and  must 
have  property  in  this  state  liable  to  execution  equal  to  the  sum  to  be 
secured ;  and  when  two  or  more  sureties  are  offered  to  the  same  bond 
or  recognizance,  they  must  have,  in  the  aggregate,  the  qualifications 
prescribed  in  this  section.     [71  v.  27,  §  2.] 

Sec.  7131.  If  the  offense  for  which  the  prisoner  is  held  to  answer 
is  bailable,  and  the  prisoner  offer  sufficient  bail,  a  recognizance  shall 
be  taken  for  his  appearance  to  answer  the  charge  before  the  court  of 
common  pleas,  on  the  first  day  of  the  next  term  thereof,  or  before  the 
probate  court,  if  that  court  has  jurisdiction  of  the  offense,  on  the  first 
day  of  the  next  term  thereof  for  the  trial  of  criminal  cases,  or  before 
the  police  court  in  cities  of  the  second  grade  of  the  first  class  when  he 
is  held  for  a  misdemeanor,  charged  as  committed  within  such  city,  or 
within  four  miles  of  the  limits  thereof,  and  not  depart  without  leave, 
or  if  the  court  of  common  pleas  or  probate  court  before  which  he  is 
held  to  appear,  is  at  the  time  in  session,  or  if  he  be  held  to  answer 
Ixrfore  said  police  court,  the  recognizance  shall  require  the  accused  10 
appear  forthwith  before  such  court ;  but  no  recognizance  requiring  the 
accused  to  appear  at  the  next  term  of  said  court  of  common  pleas,  or 
probate  court  shall  be  rendered  invalid  by  the  fact  that  said  court  is 
m  session.     [April  22 ^  1885:  82  v.  149.] 

Sec.  7162.  If,  on  the  examination,  it  appear  to  the  magistrate  that 
the  accused  has  committed  an  offense  of  a  higher  grade  than  that 
charged,  he  may  be  held  to  answer  therefor.     [66  v.  294,  §  45.] 

Sec.  7163.  If  the  offense  is  not  bailable,  or  sufficient  bail  be  hot 
offered,  the  prisoner  shall  be  committed  to  the  jail  of  the  county  in 
which  the  same  is  to  be  tried,  there  to  remain  until  he  is  discharged  by 
due  course  of  law.     [66  v.  294,  §  46.] 

Sec.  7164.  When  a  transcrii)t  or  recognizance  is  received  by  the 
clerk,  he  shall  enter  the  case  upon  the  appearance  docket  of  the  court, 
together  with  the  date  of  the  filing  of  the  transcript  or  recoghizance» 

fl  71G1.  A  recognizance  is  invalid  unlei^s  it  contain  .ill  the  essential  parts  both  of  the  obllga- 
tiun  and  the  condition ;  and  none  of  the  material  pans  uf  either  can  be  supplied  by  oral  testi- 
mony,    ^tate  V.  Crippen,  1  O.  S.  :tl»9. 

Where  a  party  imprisoned  by  virtue  of  a  mittimus  issticd  by  a  justice  i«  brought  before  a  pro- 
bate judge  on  habe:is  corpus,  and  enters  into  a  recognizance  for  his  appearance  in  the  court  of 
common  pleas,  such  recognizance  is  not  invulidated  by  showing  that  inc  justice  did  not  inquire 
into  the  case  **  by  examination  of  witnesses,"  but  that  the  defendant  waived  the  examination. 
Hedges  V.  State,  IH  ().  S.  4-JO. 

In  an  action  on  a  recognizance  entered  into  before  a  justice  of  the  peace  for  the  appearance 
of  a  party  in  court,  it  is  no  defense  that  an  indictment  against  him  for  the  same  offense  was  pend- 
ing in  said  court,  without  showing  that  he  had  been  arrested  upon  such  indictment.  Cage  v. 
State,  V9  ().  S.  rt. 

A  qualification  in  a  recognizance  that  it  should  only  be  valid  in  case  the  accused  was  then 
legally  imprisoned  on  the  charge,  can  have  no  operative  effect,  and  must  be  treated  as  surplus- 
age.     State  v.  lieUman,  3  0.  IJ. 

In  an  action  in  such  recognizance,  a  ple.t  merely  alleging  that  at  the  time  the  recognizance 
was  entered  into  the  accused  was  not  legally  imprisoned  on  the  charge,  is  bad-     M- 

\  7164.  A  mere  memorandtim  of  the  clerk  of  the  court  on  a  loose  sheet  of  paper,  setting 
forth  that  a  recognizance  had  been  entered  into  in  open  court  by  the  parties  thereto,  but  not 
setting  out  all  the  material  parts,  is  invalid  as  a  recognizance.     State  v,  CHppen,  1  O.  S.  :^99. 

A  recognizance  taken  before  n  justice  of  the  peace  becomes,  when  entered  in  court,  an  obli- 
gation of  record,  and  imports  absolute  verity.     Siate  v.  Daily,  14  O.  91. 

The  provisions  in  the  act  of  March  8,  1K3I,  '3  Chase  J075,  sec.  8),  that  a  recognizance  minuted 
on  the  journal  'Shall  be  considered  as  of  record  in  suth  court,  and  proceeded  on  by  process 
issuing  out  of  said  court,  in  the  same  manner  as  if  such  recognizance  had  been  entered  into 
before  said  court."  did  not  require  that  an  action  of  debt  on  such  recognizance  should  be  com- 
menced by  process  issuing  out  of  said  court.     State  v.  West,  '^  *).  S.  5(i9. 

Where  a  person,  under  commitment  for  crime,  appears  before  the  court  of  common  pleas 
without  process,  he  may  be  admitted  to  bail,  although  the  charge  is  not  laid  formally  before  the 
court,  ^tate  v.  Dawson,  €  ().  251.  The  recognizance  not  void  for  omitting  to  state  the  offense 
with  which  the  accused  is  charged,     /b. 

When,  under  the  practice  act  of  IK3I,  a  recognizance  returned  to  the  court  of  common  pleas 
became  a  matter  of  record.     Snrgeant  v.  State,  16  O.  267. 

Until  it  became  a  matter  of  record  no  sun  could  be  maintained  on  it ;  nor  was  it  of  any  valid* 
ily  at  roTTTi-n  I.iw       if" 
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the  date  and  amount  of  the  recognizance,  the  names  of  the  sureties, 
and  the  costs ;  whereupon  such  recognizance  shall  be  considered  as  of 
record  in  such  court,  and  proceeded  on  by  process  issuing  therefrom, 
in  the  same  manner  as  if  the  same  had  been  entered  into  before  such 
court;  and  when  any  court  having  cognizance  of  an  offense  takes  a 
recognizance,  it  shall  be  a  sufficient  record  thereof  to  enter  upon  the 
journal  of  such  court  the  title  of  the  case,  the  crime  charged,  the 
names  of  the  sureties,  the  amount  of  such  recognizance,  and  the  time 
tiierem  required  for  the  appearance  of  the  accused ;  but  in  making  up 
the  complete  record,  when  one  is  required  to  be  made,  all  recogni- 
zances, whether  returned  to  or  taken  in  such  court,  shall  be  recorded 
in  full,  if  required  by  the  prosecuting  attorney  or  the  accused.    [69  v.  17, 

§47-]  :\ 

Sec.  7165.     When  any  person  is  committed  to  jail,  charged  with  Examining  court  ,  ^ 

the  commission  of  an  offense,  and  wishes  to  be  discharged  from  such  {,»« judge— w^m  ■  '*j'*' 

imprisonment,  the  sheriff  or  jailer  shall  forthwith  give  to  the  pro-  »»><J  tow. 
bate  judge,  clerk,  and  prosecuting  attorney  of  the  proper  county,  at 
Jeast  three  days'  notice  of  the  time  of  holding  an  examining  court, 
whose  duty  it  shall  be  to  attend,  according  to  such  notice,  at  the  court- 
house ;  the  judge,  having  examined  the  witnesses,  including  the  person 
charged,  if  such  person  request  an  examination,  shall  discharge  the 
accused,  if  he  find  there  is  no  probable  cause  for  holding  him  to 
answer,  but  otherwise  he  shall  admit  him  to  bail,  or  remand  him  to  jail ; 
and  the  judge  may  adjourn  the  examination  from  day  to  day,  or  for 
such  longer  period  as  he  may  deem  necessary  for  the  furtherance  of 
justice,  on  good  cause  shown  by  the  state  or  the  accused.     [66  v.  294, 

§  48.] 

Sec  7166.     If,  at  any  time  before  the  indictment  of  a   person  when  accused 
confined  m  jail,  charged  with  an  offense,  notice  in  writing  be  given  by  ,diot  at 
any  citizen,  to  the  sheriff  or  jailer,  that  such  person  was  insane  or  an  °^  offense. 
idiot  at  the  time  the  offense  was  committed,  or  has  since  become  insane, 
the  sheriff  or  jailer  shall  forthwith  give  the  notices,  and  an  examining 
court  shall  be  held,  as  provided  in  the  preceding  section ;  and  if  the 
judge  find  that  such  person    was   an   idiot  when  he   committed  the 
offense,  or  was  then  and  still*  is  insane,  or  afterward  became  and  still  is 
insane,   he  shall,  at  his  discretion,  pro(  eed  as  required  by  law  after 
inquest  held.     [71  v.  46,  *^  52;  72  v.  80,  S  53-] 

Sec.  7167.  If  the  examining  court  adjudge  that  the  prisoner  ought  ProceeiimKsv.hiH 
to  be  held  to  bail,  it  .shall  order  him  to  enter'  into  a  recognizance,  in  gnj""" '"='''  "• 
such  sum  and  with  such  sureties  as  it  deems  sufficient,  conditioned  for 
his  appearance  at  the  next  term  of  the  court  which  has  cognizance  of 
the  offense,  and  in  default  thereof  he  shall  be  remanded  to  jail ;  if  the 
court  to  which  the  accused  is  recognized  is  in  session,  the  recognizance 
shall  require  him  to  appear  before  it  forthwith,  and  not  depart  without 
leave;  in  all  cases  when  the  prisoner  is  remanded,  or  held  to  bail,  the 
court  shall  require  the  witnesses  against  him  to  enter  into  recognizance 
to  appear  at  the  proper  court,  as  provided  in  this  title;  on  taking  the 
recognizance  of  witnesses,  the  clerk  shall  enter  upon  the  journal  the 
title  of  the  case,  the  names  of  the  witnesses  recognized,  the  amount 
severally  fixed  as  to  each,  the  sureties,  if  any,  and  the  time  when  hk  h 
witnesses  are  required  to  appear ;  and  such  entry  shall  be  a  sufficiint  » 

record  of  such  recognizance.     [69  v.  17,  §  49.] 

Sec.  7168.     The  examining  court  shall,  if  the  prisoner  fail  to  give  Duty  of  court 
security,  order  the  clerk  to  enter  on  the  journal  of  the   court  to  which  Jv,n°"o'';'ive"s«u- 
the  defendant  is  recognized  to  appear,  in  what  sum  and  in  what  sure-  rity. 


was  insane  or  an 

commissiofl 


>  7165.     This  section  do«>  not  apply  to  persons  committed  on  indictment.     Kendlt  v.  TarbcU, 
M  O.  S.  lt)C 
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Proceedings  to 
discharge  prison- 
er on  recogni- 
xance. 


ties  he  may  be  recognized ;  and  at  any  tinoe  thereafter,  upon  the  pris- 
oner giving  such  security,  any  judge  of  the  superior  court,  court  of 
common  pleas,  or  the  probate  judge,  of  the  proper  county,  may  dis- 
charge him.     [66  v.  295,  §  50.] 

Sec.  7169.  When  a  person  charged  with  the  commission  of  a 
bailable  offense,  or  a  default  of  a  recognizance  to  keep  the  peace,  is 
confined  in  jail,  whether  committed  by  warrant  under  the  hand  of  a 
judge  or  magistrate,  or  by  the  sheriff  or  coroner  under  a  warrant  upon 
indictmeiit  found,  or  otherwise,  any  judge  of  the  supreme  court,  or  of 
the  court  of  common  pleas  within  his  district,  or  the  probate  judge  of 
his  county,  may  admit  such  person  to  bail,  by  taking  his  recognizance 
in  such  sum  and  with  such  sureties  as  to  such  judge  may  seem  proper, 
conditioned  for  his  api)earance  before  the  proper  court  to  answer  the 
offense  wherewith  he  is  charged ;  and  for  taking  such  bail  the  judge 
may,  by  his  special  warrant,  under  his  hand,  require  the  sheriff  or 
jailer  to  bring  such  accused  before  him,  at  the  court-house  of  the  proper 
county,  at  sUch  time  as  in  such  warrant  the  judge  may  direct ;  but  in 
fixing  the  amount  of  bail  the  judge  shall  be  governed,  in  the  amount 
and  quality  of  bail  required,  by  the  direction  of  the  court  of  common 
pleas,  in  all  cases  in  which  said  court  has  made  any  order  or  direction 


Deposit  of  recog. 
niaance  and  dis- 
charge of  pris- 
oner. 


Judges  of  criminal 
courts  to  have 
concnrrent  juris- 
diction with  pro- 
Itate  judge. 

Recognizance  of 
person  indicted 
for  misdemeanor 
may  be  talcen  by 
officer. 


Return  thereof, 
and  the  writ. 


in  that  behalf.     [66  v.  295,  J5  51.] 

-  6ec.  7170.  In  all  cases  when  a  judge  or  an  examining  court  recog- 
nizes a  prisoner  under  the  provisions  of  this  title,  he  shall  forthwith 
deposit  with  the  clerk  of  the  proper  court  the  recognizance  so  taken, 
and  also  a  warrant,  directed  to  the  jailer,  requiring  him  to  discharge 
the  prisoner.     [66  v.  295,  i;  52.] 

Sec.  7171.  The  judge  of  the  court  of  criminal  jurisdiction  in  each 
county  in  ihis  state  shall  have  concurrent  jurisdiction  with  the  probate 
judge  of  such  county,  in  all  matters  wherein,  by  this  title,  jurisdiction 
is  conferred  on  such  probate  judge.     [66  v.  295,  §  53.] 

Sec.  7172.  VVhen  a  sheriff  or  other  officer  is  charged  with  the 
execution  of  a  warrant  issued  on  an  indictment  for  a  misdemeanor,  he 
may,  during  the  vacation  of  the  court  from  which  the  writ  was  issued, 
and  also  in  term  time  of  said  court,  when  it  is  not  in  actual  session, 
take  the  recognizance  of  the  person  sd  indicted,  together  with  suf- 
ficient sureties,  resident  freeholders  of  said  county,  from  which  the 
writ  issued,  in  a  sum  not  less  than  fifty  ndl-  more  than  five  hundred 
dollars,  conditioned  for  the  appearance  of  such  jaerson,  if  in  vacation, 
on  the  first  day  of  the  next  term  of  such  court,  if  in  term  time  of  said 
court,  on  the  first  day  thereof  when  such  court  will  be  in  actual  ses- 
sion.    \March  11,  1887:  84  V.  73.] 

Sec.  7173.  The  sheriff  or  other  officer  shall  return  the  writ  accord- 
ing to  the  command  thereof,  with  the  name  of  the  surety  or  sureties, 
together  with  the  recognizance  taken  as  aforesaid ;  and  the  recognizance 
so  taken  and  returned  shall  be  filed  and  recorded  by  the  clerk  of  the 
court  to  which  the  same  is  returned,  and  may  be  proceeded  on  in 
the  same  manner  as  if  such  recognizance  had  been  taken  in  such  court 
during  term  time.     [66  v.  296,  §  55.] 

I  716f).  During  the  term  at  which  an  indictment  charging  a  capital  offense  was  set  for  trial, 
application  was  made  by  the  accused  for  the  court  to  hear  testimony  to  show  that  the  ulfcttsc 
was  in  fact  Intilable ;  Held,  that  the  application  was  properly  refused.  Kendie  v.  TaiheU. 
tupra. 

The  w.irrant  for  bringint;  the  orisoner  before  the  judge  is  not  essential  for  his  jurisdictioa;  if 
the  sheriff  voluntarily  produce  the  prisoner,  the  whole  object  of  the   statute  is  accomplished. 
^att  V.  /f>j/,  3  O.  S.  aw.     No  transcript   need  accompany  a    recognizance  taken  by  a  judge 
The  recognizance  itself  is  a  record,  and  a  full  one,  if  it  is  what  the  law  requires,     lb. 

When,  and  before  whom,  bail  was  to  be  given,  under  the  acts  of  February  10, 1831,  and  March 
7,  ISol,  respectively,  and  the  form  of  recognizance  in  such  cases,     ih'. 

A  writing,  in  the  usual  form  of  a  recognizance,  held  not  to  be  rendered  invalid  as  a  recogni- 
tance  by  the  fuct  that  it  was  signed  by  the  prisoner  and  his  sureties.  Millikin  v.  State,  21 
O.  S.  KW. 
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Sec.  7174.     When  any  jjerson  has  been  indicted  for  a  felony,  and  on  in.iittmem  for 
has  not  been  arrested,  or  recognized  to  appear  before  the  court,  the  f>:in"y,  i""'"  t"-y 
court  may,  at  its  discretion,  make  an  entry  on  the  journal  fixing  the  McognTzL°n'ce\° 
amount  in  which  the  party  indicted  may  be  recognized  for  his  appear- 
ance by  any  officer  charged  with  the  duty  of  arresting  him.     [66  v. 

296,  *5  56.1 

Skc.  7175.     The  clerk  who  issues  a  warrant  on  such  an  indictment  whichshaiibein. 
shall  indorse  thereon  the  sum  in  which  the  recognizance  of  the  accused  dorsed  on  war- 
was  so  ordered  to  be  taken.     [66  v.  296,  §  57.]  ""'  ''*^  ''^"^ 

Sec.  7176.  The  officer  charged  with  the  execution  of  such  warrant  oflSccr  lo  i-ike  re- 
shall  take  the  recognizance  of  the  party  accused  in  the  sum  ordered,  cMd'ingr\tc 
together  with  good  and  sufficient  surety,  conditioned  for  the  appear- 
ance of  the  accused  at  the  return  of  the  writ  before  the  court  out  of 
which  the  same  issued ;  and  such  officer  shall  return  the  recognizance 
to  the  court,  to  be  recorded  and  proceeded  on  as  provided  in  this  chap- 
ter.    [66  V.  296,  S  58.] 

Sec.  7177.     When  a  person  who  is  surety  in  a  recognizance  for  the  when  and  how 
appearance  of  a  defendant  before  any  court  desires  to  surrender  the  n"za,'ce'n,Li°dl'- 
defendant,  he  shall,  .by  delivering  the  defendant  in  open  court,  be  dis-  livv-r  up  defend- 
charged  from  any  further  responsibility  on  said  recognizance;  and"  the  ""' 
defendant  shall  be  committed  by  the  court  to  the  jail  of  the  county, 
unless  he  give  a  new  recognizance,  with  good  and  sufficient  surety,  in 
such  amount  as  the  court  may  determine,  conditioned  as  the  original 
recognizance.     [66  v.  296,  §  59.] 

Sec.  7178.  When  a  surety  desires  to  deliver  up  the  defendant  in  Delivering  up  de- 
vacation,  the  surrender  shall  be  made  of  such  defendant  to  any  judge  '  ' 
of  the  court  before  which  he  has  been  recognized  to  appear,  or  to  the 
probate  judge  of  the  projjer  county,  and  in  the  court-house  of  such 
county;  and  upon  such  surrender  being  made,  the  judge  shall  make, 
sign,  and  deliver  to  the  sheriff,  or  some  constable  of  the  county,  a  war- 
rant for  the  commitment  of  such  defendant  to  the  jail  of  the  county, 
unless  he  immediately  enter  into  a  recognizance,  with  sufficient  surety, 
according  to  the  original  recognizance,  which  recognizance  such  judge 
shall  take  and  approve,  and  return  to  the  clerk  of  the  court  to  which  the 
defendant  was  originally  recognized,  to  be  proceeded  on  the  same  as 
if  it  had  been  taken  in  term  time.     [66  v.  296,  §  60.] 

Sec.  7179.     All  recognizances  taken  during  vacation,  by  any  judge  Return  of  recogni- 
or  other  officer  authorized  to  take  the  same,  shall  be  signed  and  sealed  "■""" 
by  the  parties,  and  certified  to  by  the  officer  who  takes  the  same.  [66  v. 

297.  §  61.] 

Sec.  7180.     When  a  person  under  recognizance,  in  any  criminal  Proceedings  when 
prosecution,  either  to  appear  and  answer,  or  to  testify,  in  any  court,  fails  fa"^^^  a''"^e"ar"' 
to  perfonn  the  condition  of  such  recognizance,  his  default  shall  be 
recorded,  and  \he  recognizance  forfeited  in  open  court   [71  v.  17, 4562.] 

Sec.  7181.     Probate  judges,  prosecuting  attorneys,  clerks  of  the  Forfcted  recog- 
court  of  common  pleas,  clerks  of  the  police  court,  justices  of  the  peace,  "irJ,'e"to'audUor! 
and  other  magistrates,  shall  return  to  the  county  auditor  of  their  respect- 
ive counties  all  forfeited  recognizances  in  criminal  cases  immediately 
after  forfeiture.     [68  v.  31,  §  i.] 

Sec.  7182.     The  county  auditor  shall  make,  in  a  book  to  be  kept  Auditor  to  nuk,: 
for  that  purpose,  a  memorandum  of  each  recognizance  returned  to  him.  ];,"/*';„/ "o'''''^' 
including  the  court  in  which  it  was  taken,  the  name  of  the  case,  the  prosecuting 
names  of  all  parties,  the  amount  and  date,  the  person  to  whom  and  •"°'^"=>' 

2  7179.  This  section  does  not  apply  to  recognizances  taken  by  justices  of  the  peace  upon  a  pre- 
liminary examination.     Gamble  v.  State.  21  O.  S.  18.'t. 

}  7180.  What  is,  and  what  is  not.  a  performance  of  the  condition.  See  Swank  v.  State.  3  O. 
S.  429 ;  Bithop  v.  State,  16  Id.  419  ;  State  v.  Jokmm.  13  O.  176  ;  also  note  to  \  7161. 

A  forfeiture  may  be  declared  after  the  continuance  of  the  case,  provided  it  is  done  at  the  same 
term.     Swank  v.  State,  3  O.  S.  429. 
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time  when  delivered,  and  the  final  disposition  thereof;  and  thereupon 
he  shall  immediately  deliver  the  same  to  the  prosecuting  attorney,  and 
take  his  receipt  therefor.     [68  v.  31,  §^  2,  3.] 

Sfx.  7183.  The  prosecuting  attorney  shall  prosecute  all  recogni- 
zances by  him  received,  by  civil  action,  for  the  penalty  thereof;  and 
such  action  shall  be  governed  by  the  provisions  of  the  code  of  civil 
procedure,  so  far  as  the  same  are  applicable.     [66  v.  297,  §  63.]  . 

Sec.  7184.  The  court  in  which  the  action  for  the  penalty  of  a 
forfeited  recognizance  is  brought  may  remit  or  reduce  any  part  or  the 
whole  of  such  penalty,  and  may  render  judgment  thereon  according  to 
the  circumstances  of  the  case  and  the  situation  of  the  party,  and  upon 
such  terms  and  conditions  as  to  such  court  may  seem  just  and  reason- 
able.    [66  v.  297, 4^  64.] 

Sec.  7185.  When  a  judgment  has  been  rendered  against  the  def^nd- 
aiUs,  for  the  whole  or  any  part  of  the  penalty  of  a  forfeited  recogni- 
zance, the  court  rendering  judgment  may  remit  or  redtice  the  amount 
thereof,  when  it  is  made  to  appear  that,  after  the  rendition  thereof,  the 
accused  had  been  arrested  and^  surrendered  to  the  proper  court,  to  be 
tried  on  such  charge.     [66  v.  297,  §  65.] 

Sec.  7186.  No  action  brought  on  a  recognizance,  as  mentioned  in 
section  seventy-one  hundred  and  eighty-three,  shall  be  barred  or  defeated, 
nor  shall  judgment  thereon  be  reversed,  by  reason  of  any  neglect  or 
omission  to  note  or  record  the  default,  nor  by  reason  of  any  defect  in 
the  form  of  the  recognizance,  if  it  sufficiently  apjiear  from  the  tenor 
thereof  at  what  court  the  party  or  witness  was  bound  to  appear,  and 
that  the  court  or  officer  before  whom  it  was  taken  was  authorized  by 
law  to  require  and  take  such  recognizance.     [66  v.  297,  §  66.] 

Sec.  7187.  Recognizances  substantially  in  the  forms  following  shall 
be  deemed  sufficient : 


Prosecuting  at- 
lorney  to  pro.ie- 
cute  action  on  re- 
cognizaoce, 
$iec  Sup, 

Court  may  remit 
or  rtdiu  c  pen- 
alty— when. 


Court  may  remit 
or  reduce  judg- 
ment <;;itcred 
thereon. 


What  shall  not  d> 
feat  an  .ictton  on 
recognizance. 


Formn  of  recogni. 
zances. 


RECOGNIZANCE  OF   THE   ACCUSED. 


For  accused. 


Th«  Statu  of  Ohio, Countv,  ss.: 

Be  it  remembered,  that  on  the day  of ,  in  the  year  ■ 


,  E.  F.  and  G.  H.  penon- 
ally  appeared  before  me,  and  jointly  and  severally  acknowledged  themselves  to  owe  the  statt  of 

Ohio  the  sum  of dollars,  to  be  levied  of  their  goods  and  chattels,  lands  and  tenements,  if 

defaijlt  be  made  in  the  condition  following,  to  wit ;  The  condition  of  this  recognizance  is  such 
that  if  the  above  bound  £.  F.  personally  be  and  appear  before  the  court  of  common  pleas,  on 
the  first  day  of  the  next  term  thereof  \or^  if  thf  firtibate  court  kat  j«ritttiction  0/  the  matter  ■cr 
9^ense,  on  the  first  day  0/  the  next  ternt  cf  the  frtbate  court  /or  the  trial  of  criminal  cases^  or, 
^  such  court  ii  at  the  time  in  settion,  the  reco^isance  shall  require  the  nccuted  to  affear 
fbrtkxuith  before  //),  then  and  there  to  answer  a  charge  of  {here  name  the  offense  witkwhicn  the 
mccMsed  is  charged],  and  abide  the  judj^ment  of  the  court,  and  not  depart  without  leave,  then 
this  recognizance  shall  be  void  ;  otherwise  it  shall  be  and  remain  in  full  force  and  virtue  in  law. 
Taken  and  acknowledged  before  me,  on  the  day  and  year  above  written. 

A.  ^..Justice  of  the  Peace. 


RECOGNIZANCE    OF     WITNE.SS. 


Far  wit^esws. 


Thu  State  of  Ohio, 


CouNTV,  ss.; 


1. 


Cm  Apyeadlx* 


Be  it  rerrieml»ered,  ihat  on  the  day  of ,  in  the  year ,  E.  F.  and  O.  H.  person- 
ally appeared  before  me,  and  jointly  and  severally  ncknowlcdcetl  themselves  to  owe  the  state  of 

Ohio  the  sum  of dollars,  to  be  levied  of  their  jjoods  and  chattels  lands  and  tenements,  if 

defaull  be  made  in  the  condition  followingr,  to  wit:  Ihe  condition  of  this  recognizance  i»  such* 
that  if  the  above  bound  E.  F.  personally  be  and  appear  before  the  court  of  common  pleas  on  the 
first  day  of  the  next  term  tliercof  [tfr, /X //'f  probate  <eurt  has  jurt'sdicHon  cf  the  waiter  CT 
fj^ense,  on  the  first  <iay  of  the  next  term  of  the  probate  court /or  the  iria  I  of  criminal  cases,  or, 
tf  such  court  is  at  the  time  in  session,  the  recognizance  shall  require  the^-itness  to  appear 
forthwith  be/ore  /V),  then  and  there  to  give  evidence  and  the  truth  to  say  on  behalf  of  the  state, 
touching  such  matters  as  shall  then  and  there  be  required  of  him,  and  not  depart  the  court 
without  Iciur,  thcn4his  recognizance  >haU  be  void  ;  otherwise  it  shall  remain  in  full  force  and 
virtue  in  law. 

1'aken  and  acknowledged  before  me,  on  the  day  and  year  above  written. 

A.  B.»  Juttict  p/tht  Pemct, 


\  7183.  An  action  on  a  recognizance,  executed  in  the  form  prescribed  by  section  33  of  the  jus- 
tices' act  of  March  27,  1837,  is  properly  brought  in  the  name  of  the  state  of  Ohio,  without  join- 
ing the  name  of  the  county  for  whose  benefit  the  suit  is  prosecuted.  Gamble  v.  State^  21  O. 
S.  183. 

\  7186.    See  note  under  %  7161. 
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TO  KEEP  THE  PEACE. 


The  State  of  Ohio,  - 

B«  it  rememlwreH.  that  on  the  - 


■  Coi'NTV,  ss.: 


(lay  of ,  in  the  year  of .    E.  F.  and  O.   H.  per-  To  keen  thcpcaca 

sonally  appeared  befoTC  me,  and  jointly  and  srvcrAlly  ncknowledged  themselves  to  owe  the  stnte 

of  Uhio  the  stim  of dollars,  to  be  levied  of  ihctr  eoods  and  chattels,  lands  and  tcnementv,  if 

default  be  made  tn  the  condition  foUowine.  to  wit :  The  condition  of  this  recognizance  i)>  such 
that  if  the  above  bound  E.  F.  perM>nally  he  and  appear  before  the  conrt  «.f  common  picas,  on  the 
first  day  of  the  next  term  \\\cx^\^i  \frr,  if  the  f^rohate  court  has  Jnrisdktion  ttf  the  matter  orojftnst, 
«t  the  Jint /fajf  pf  the  next  tt^'w  c/ the  frrohnt^' fonrt  /or  the  trial  o/  crimiKai cases^  or,  t/  such 
temrt  ts  at  the  time  in  session,  the  rtco^nisanie  shaii  require  the  atoisett  to  a^^ear  /ortkwiih 
ie/ore  //|,  then  and  there  to  answer  unto  a  complaint  of  C.  r>.  that  he  has  reason  lo  fear,  and  doc» 
fear,  that  the  said  E.F.  xi'i\\\here  state  the  t  harge  in  the  cottiplainfy  and  abide  the  order  of  the  coon 
thereon,  and  in  the  meantime  to  keep  the  peace  and  be  of  k*><><'  behavior  toward  the  caizcns  of 
.the  state  generally,  anu  especially  toward  the  said  C.  !>.,  (hen  this  recognizance  shall  be  void;  8>  A  €.  817,  HIS. 
otherwise  it  shall  be  ano  remain  in  full  force  and  virtue  itt  law. 

Takeo  and  acknowlecged  before  me,  on  the  day  and  year  abttve  written. 

A.  B.,  Justiee  0/  the  Peace. 

[35  V-    S7»  S  33-1  Forms  of  commii- 

Sec.  7188.     Commitments  substantially  in  the  forms  following  shall  "'*"'' 
be  deemed  sufficient: 


COMMITMENT  AFTER  EXAMINATION. 


The  State  or  Ohio, 


•  CoiNTv,  ss.: 


TV  the  Kee^r  ^ the  Jail  0/ the  County  aforesaid,  grtetine : 

Whereas,  E.  r .  hasl>een  arrested,  on  the  oath  of  C.  D.,  for  \here  describe  the  offenst\  and  has  "^" 
keen  examined  by  me  on  such  charge,  and  required  to  give  bail  in  the  sum  of  ~~-~—  dollars  lor 
his  appearance  before  the  court  of  common  pleas  {or  be/ere  the  ^obate  conrt^  on  the  first  day  9J 
the  next  term  thereof /or  the  trial  of  criminal  cases,  or  forthn-ithy  as  the  fact  n'ms^,.ttiA 
which  requisition  he  has  failed  to  comply.  Therefore,  in  the  name  of  the  state  of  Ohio«  1  com- 
mand you  to  receive  the  said  E.  F.  into  your  custody,  in  the  jail  of  the  county  aforesaid,  there 
to  remain  until  discharged  by  due  course  of  law. 

Given  under  my  hand,  this day  of  ,  '    . 

A.  h,,Jnstice  of  the  Peace 


After  examioa- 


COMMITMENT    PENDING    EXAMINATION. 


The  State  or  Ohio, 


■  Coumtv,  sv: 


pending  examina 
tion. 


7>  the  Keener  of  the  Jail  of  the  County  aforesaid,  greeting  : 

Whereas,  E.  Y .  has  been  arrested  on  the  oath  of  C.  I).,  for  [here  describe  $he  offense  according 
J9r  thefacts\,  and  has  been  brought  before  me  for  examination,  and  the  same  ha.s  oeen  necesMirily 
pOMponcd  by  reason  of  \here  state  the  tause  of  deUt^  according  to  the  fact].  Therefore,  1  com- 
mand you,  in  the  name  of  the  state  of  Ohio,  to  receive  the  saio  E.  F.  into  your  custody,  in  the 
jail  of  the  county  aforesaid  {or  in  such  other /la*e  as  the  justice  sAsil  mofnfjt  there  to  remaia  K.  A  €.  81B; 
until  discharged  by  due  course  of  law. 

Given  under  my  hand,  this  —^  day  of  — — — ,  — — . 

A.  B,,  Jmstict  f/th4  Peeue. 

[35  V.  87.  §  33] 


OHAPTEB  3. 


THE  GRAND   JURY,    AND    ITS    PROCEEDINGS, 


Skction 

7189.  Clerk  shall  make  two  lists  of  the  persons 

required  to  appear  at  court. 

7190.  The  court  shall  appoint  a  foreman. 

7191.  Oath  to  foreman. 

7192.  Oath  to  other  jurors. 

7198.  Charge  of  the  court. 

7194.  What  the  grand  jury  shall  do. 
711^.  Prosecuting  attorney  may  have  access  lo 
ffrand  jury. 

7196.  Common  pleas  or  circuit  court  may  ap* 

point  an  assistant  prosecutor  or  counsel 
to  aid  in  the  prosecution  of  any  case. 

7197.  [Repealed] 

7l!lH.  The  clerk    to  issue    subpoenas    for    wit- 
nes>es. 

7199.  Oath  of  witnesses  and  certificate  thereof. 
Tiy*\    Proceedings  where  witness  before  grand 

jury  refuses  to  testify. 


Sbction 

7201.  Court  may  proceed  against  him  for  con- 

tempt. 
IHStL  Court  may  appoint  a  grand  juror  in  cose 

of  death,  etc.,  of  any  one  of  the  panel. 

7203.  A  new  grand  jury  may  be  summoned. 

7204.  The  fact  that  tnaictment  has  been  found 

to  be  kept  secret. 

7205.  No  grand  juror  may   testify  as  to  what 

transpired  in  a  jury-room. 

7206.  How  many  must  agree  to  the   finding  «f 

a  bill,  etc. 

7207.  When  name  of  prosecuting  witness  to  be 

indorsed  on  indictment. 

7208.  Proceedings     against     prosecuting    wit- 

ness when  accused  is  acquitted. 
7209    The  grand  jury  to  visit  the  jail. 

7210.  Proceedings     when   indictments  are   re- 

turned to  court. 

7211.  Disposition   of   persons  in    jail   and    not 

indicted. 


Sec.  7189.     Before  the  first  day  of  each  term  of  a  court  at  whiclia  two  lists  of  the 
grand  jury  is  summoned  to  appear,  the  clerk  of  the  court  shall  make  {*o"ppear''at""** 
two  lists,  on  which  he  shall  enter  the  names  of  all  the  persons  who  ap-  coun. 
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The  cnurt  sHaII 
appoint  a  fore- 
man. 


Uath  to  foreman. 


Oath  to  other 
jurors. 


Charge  of  the 
court. 


What  grand  jury 
shall  do. 


Prosecuiing  at- 
torney may  have 
access  to  grand 
jury 


Common  pleas 
court  or  circuit 
court  may  appoint 
counsel  to  aid  in 
the  prosecution  of 
any  case. 


pear  by  the  returns  of  the  magistrates  to  have  been  either  committed  or 
bailed  for  an  offense  during  the  vacation  of  die  court,  the  name  of  the 
magistrate  who  committed  or  bailed  each  person,  and  distinguishing 
whether  such  person  was  committed  or  bailed,  one  of  which  lists  shall 
be  delivered  by  the  judge  to  the  foreman  of  the  grand  jury,  and  the  other, 
together  with  all  the  transcripts  and  other  documents  returned  by  the 
magistrates,  shall  be  delivered  to  the  prosecuting*attorney.     [66  v.  298, 

§67] 

Sec.  7190.      When  the  grand  jury  is  impaneled  in  the  manner  pro- 
vided by  law,  the  court  shall  ap]:oint  one  of  the  number  foreman.     [66- 
V.  298,4?  68.]' 

Sec.  7191.  When  the  foreman  is  appointed,  an  oath  shall  be  ad- 
ministered to  him  in  the  following  words:  "Saving  yourself  and  fellow 
jurors,  you,  as  foreman  of  this  grand  inquest,  shall  diligently  inquire, 
and  true  presentment  make,  of  all  such  matters  and  things  as  shall  be 
given  you  in  charge,  or  otherwise  come  to  your  knowledge,  touchiiig 
the  present  service ;  the  counsel  of  the  state,  your  own  and  your  fel- 
lows, you  shall  keep  secret,  unless  called  on  in  a  court  of  justice  to 
make  disclosures;  and  you  shall  present  no  i>erson  through  malice, 
hatred,  or  ill  will,  nor  shall  you  leave  any  person  unpresented  through 
feaf,  favor,  or  affection,  or  for  any  reward,  or  hope  thereof;  but  in  all 
your  presentments  you  shall  present  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  according  to  the  best  of  your  skill  and  under- 
standing."    [66.V   298,  §  69.] 

Sec.  7192.  Thereupon  the  following  oath  shall  be  administered  to 
the  other  grand  jurors:  "The  same  oath  which  A.  B.,  your  foreman, 
hath  now  taken  before  you  on  his  part,  you,  and  each  of  you,  shall  well 
and  truly  observe  and  keej)  on  your  respective  parts."     [66  v.  298, 

§  70.]  , 

Sec.  7193.  The  grand  jurors,  after  being  sworn,  shall  be  charged 
as  to  their  duty  by  the  judge,  who  shall  call  their  attention  particularly 
to  the  obligation  of  secrecy  which  their  oaths  impose,  and  explain  to 
them  the  law  applicable  to  such  matters  .as  are  likely  to  be  brought  be- 
fore them.     [66  v.  298,  §  71.] 

Sec.  7194.  After  the  charge  of  the  court,  the  grand  jury  shall  re- 
tire, with  the  officer  appointed  to  attend  it,  and  shall  proceed  to  inquire 
of  and  present  all  offenses  whatever  committed  within  the  limits  of  the 
county  in  and  for  which  it  was  impaneled  and  sworn.     [66  v.  298,  §  72.] 

Sec.  7195.  The  prosecuting  attorney,  or  the  assistant  prosecuting 
attorney,  shall  be  allowed  at  all  times  to  appear  before  the  grand  jury, 
for  the  purpose  of  giving  information  relative  to  any  matter  cognizable 
by  it,  or  advice  upon  any  legal  matter  when  required;  and  he  may  in- 
terrogate witnesses  before  the  jury  when  it  or  he  deems  it  necessary ; 
but  no  other  person  shall  be  permitted  to  remain  in  the  room  with  the 
jury  while  the  jurors  are  expressing  their  views,  or  giving  their  votes, 
on  any  matter  before  them.     [69  v.  3,  §  73.] 

Sec.  7196.  The  common  pleas  court  or  the  circuit  court  may, 
whenever  it  is  of  the  opinion  that  the  public  interest  requires  it,  ap- 
point an  attorney  to  assist  the  prosecuting  attorney  in  the  trial  of  any 
case  pending  in  such  court,  and  the  county  commissioners  shall  pay 


3  7196.     See  notes  to  i\  2, 1270. 

\  7196.     A  common  pleas  court,  held  by  .i  single  jud^e,  ha.s  power,  under  this  section,  to  »p- 

point  an  attorney  to  assist  the  prosecuting  attorney  in  the  trial  of  any  case  pending  in  stu  fi 

court;  and  the  rule  is  not  dilTcrent  in  counties  where  an  assistant  prosecuting  attorney  is  au- 

-^  thorizcd  by  law,  althoui^h  both  ihe  prosecuting  attorney  and  assistant  prosecuting  attorney  are 

»••  appeacix.        present  and  participate  in  the  trial.     Prict  v,  S!,ilf,  .T5  O.  S.  601. 

The  court  should  not  appoint  an  attorney  under  this  section,  to  assist  in  the  trial  of  one  charged 
with  crime,  merely  because  the  prosecuting  attorney,  the  injured  person,  or  his  friends,  request 
that  such  appointment  be  made,' nor  unless,  tn  the  opinion  of 'the  court,  the  public  interc.-is  re- 
quire sucli  appointment ;  but,  where  such  appointment  has  been  made,  it  will  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  that  it  was  properly  made.  ^  lb. 

A  writ  of  mandamus  may  be  issued  commanding  the  county  commissioners  to  allow  and  par 
the  assistant  counsel  such  sum  as  the  court  approves  and  to  them  seems  just  and  proper.  Sw» 
4JC  rei.  V.  Commissioners  a/  Hocking  Co,,  40  O.  S.  331. 
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such  assistant  such  compensation  for  his  services  as  the  courtapproves,  Su  i  imh. 
and  to  them  seems  just  and  proper.     [February  7,  1885:  82  v.  39.] 

Sec.  7197.     {R^eaUd  April  i,  1882:  79  v.  79.]  gee  Appendix. 

Sec.  7198.     When  required  by  the  grand  jury,  or  the  prosecuting  The  clerk  to  issue 
attorney,  the  clerk  of  the  court  in  which  such  jury  was  impaneled  shall  ^e^f."""^"'  *''" 
issue  subpoenas  and  other  process  to  any  county  to  bring  witnesses  to 
testify  before  the  grand  jury.     [66  v.  299,  §  74.] 

Sec.  7199.     Before  a  witness  shall  be  examined  by  the  grand  jury,  Oathofwitnecs 
an  oath  shall  be  administered  to  him  by  the  clerk,  truly  to  testify  of  such  JheTeof''""" 
matters  and  things  as  may  lawfully  be  inquired  of  before  such  jury,  a 
certificate  whereof  the  clerk  shall  make,  and  deliver  to  the  witness,  who 
shall  present  the  same  to  the  foreman  of  the  grand  jury  when  he  is  ad- 
mitted for  examination.     [68  v.  3,  §  75.] 

Sec.  7200.     If  a  witness  before  a  grand  jury  refuse  to  answer  an  Proceedingj when 
interrogatory,  the  fact  shall  be  communicated  to  the  court,  in  writing,  in  witness  beTore 
which  the  question  refused  to  be  answered  shall  be  stated,  together  with  ?."« to'tratify. 
the  excuse  for  the  refusal,  if  any  be  given,  by  .the  person  interrogated ; 
and  the  court  shall  thereupon  determine  whether  the  witness  is  bound 
to  answer,  or  not,  and  the  grand  jury  shall  be  immediately  informed  of 
the  decision.     [66  v.  299,  §  76.] 

Sec.  7201.     If  the  court  determine  that  the  witness  is  bound  to  coun  may  pro- 
answer,  and  he  persist  in  his  refusal,  he  shall  be  brought  before  the  j;*^"'  against  him 
court,  which  shall  proceed  in  the  same  manner  as  if  the  witness  had  ""^"■"•"'p' 
been  interrogated  and  refused  to  answer  in  open  court.    [66  v.  299,  §77.] 

Sec.  7202.      In  case    of  the  sickness,  death,  discharge,  or   non- Coun  may  ap- 
attendance  of  any  grand  juror,  after  the  grand  jury  is  sworn,  the  court,  juror']/ case  of 
at  its  discretion,  may  cause  another  to  be  sworn  in  his  stead,     f  66  v.  'icath  eic.,oranr 

§rt  T  *■  t>ne  Of  tlic  panel. 

78.1 

Sec.  7203.     After  the  discharge  of  the  grand  jury,  the  court,  when  a  new  grand  jury 
it  is  deemed  necessary,  may  order  the  sheriff  to  call  together  a  new  |J;2);j^""°' 
grand  jury,  from  the  bystanders  or  neighboring  citizens,  of  fifteen  good 
and  lawful  men,  having  the  qualification^  of  a  grand  juror,  who  shall  be 
returned  and  sworn,  and  shall  proceed  in  the  inanner  provided  by  law. 
[66  V.  299,  §  79.] 

Six:.  7204.     No  grand  juror  or  officer  of  the  court  shall  disclose  The  fact  that  in- 
that  an  indictment  has  been  found  against  any  person  not  in  custody  or  fJ"nTto'be"kept° 
under  bail,  except  by  the  issue  of  process,  until  the  indictment  is  filed  secret, 
and  the  case  docketed.     [66  v.  299,  §  80.] 

Sec.  7205.     No  grand  juror  shall  be  allowed  to  state  or  testify  in  No  grand  juror 
any  court  in  what  manner  he  or  other  members  of  the  grand  jury  voted  "hat'iranrp?™" 
on  any  question  before  them,  or  what  opinion  was  expressed  by  any  in  jury  room. 
juror  in  relation  to  such  question.     [66  v.  299,  §  81.] 

Sec.  7206.     At  least  twelve  of  the  grand  jurors  must  concur  in  the  How  many  mu.st 
finding  of  an  indictment;  and  when  so  found,  the  foreman  shall  indorse  p.^g'Sf  a°biii' elc^ 
on  the  indictment  the  words  "A  true  bill,"  and  subscribe  his  name 
thereon  as  foreman.     [66  v.  299,  ^5  82.] 

Sec.  7207.     No  indictment  for  a  misdemeanor  shall  be  found  awi,5„,„„j„f 
true  bill  by  a  grand  jury  unless  the  name  of  the  prosecuting  witness  is  prosecuting  wit- 
indorsed  thereon,  unless  such  bill  is  found  upon  testimony  sworn  and  Horse'don  i'njict- 

9  7199.    WhiTre  the  wilness  has  been  duly  sworn,  the  omission  of  ihc  clerk  lo  deliver  to  the  ■"«"'• 
witness  a  certificate  thereof,  or  of  the  witness  to  present  the  same  to  the  foreman  of  the  grand 
jury,  will  not  invalidate  the  indictment.     Dukf  v.  Stale,  20  O.  S.  225. 

\  "206.     If  twelve  jurors  agree  in  finding  the  bill,  it  can  not  be  invalidated  by  ^ho•A  ing  miscon- 
dnct  of  one  of  the  fifteen,  nor  can  inquiry  be  made  upon  what  ground  any  one  of  liie  twelve   gj^  ApMBdll. 
jurors  concurred  in  the  finding.     Turk  ^.  Stnte.l  O-'lyK-lm.     A  plea,  impeaching  the  condiict 
of  a  grand  jury,  and  alleging  facts  in  contradiction  of  the  journal,  can  not  be  sustained.    Jb. 

i  run.  An  objection  to  an  indictment  on  thp  ground  that  it  is  not  indorsed  as  required, 
should  he  made  by  a  motion  lo  quash;  and  when  the  anused,  without  making  such  motion, 
pleads  guilty,  the  objection  is  waived.     /'icM  v.  State,  22  ().  S.  406  .... 

The  indorsement  is  not  required  where,  under  an  indictment  for  felony,  the  conviction  m  of 
a  misdemeanor  only.     IV/itte  v.  State.  13  O.  S.  6<ia.  „  •     r       j  •  j        j 

Where  the  name  .if  a  person,  preceded  by  the  words  "good  for  costs,  is  found  indorsea 
upoo  an  indii^ment,  when  presented  to  the  court  by  the  grand  jury,  such  name  will,  nothioa 
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sent  before. the  grand  jury  at  the  request  of  the  prosecuting  attorney, 
or  of  the  foreman  of  the  grand  jury,  in  which  case  the  fact  that  the  bill 
was  so  found  shall  be  indorsed  on  the  bill;  but  this  section  shall  not 
apply  to  an  indictment  for  any  offense  defined  in  sections  sixty-nine 
hundred  and  forty  to  sixty-nine  hundred  and  forty-eight,  inclusive.     [68  v. 

3.  §  83-1 
Proceedings  Sec.  7208.     In  all  cascs  in  which  the  name  of  the  prosecuting  wit- 

I'lf' wUness  when  "^^®  '^  indorsed  on  the  indictment,  and  the  indictment  is  found  a  true 
accused  is  ac-  bill  by  the  grand  jury,  and  upon  trial  the  defendant  is  acquitted,  the 
quitted.  prosccuting  witness  shall  be  liable  for  costs;  and  the  court,  at  the  term 

at  which  such  acquittal  is  had,  or  at  any  subsequent  term,  shall  render 
judgment  against  the  prosecuting  witness  for  the  costs,  unless  it  is  of 
/Opinion  that  there  were  reasonable  grounds  for  instituting  the  prosecu- 
tion. [66  V.  300,  §  84.] 
The  grand  jury  to  Sec.  7209.  The  grand  jurors  shall,  once  at  each  term  of  the  court, 
visit  the  jail.  visit  the  county  jail,  examine  its  state  and  condition,  and  inquire- into 
the  discipline  and  treatment  of  the  prisoners,  and  their  habits,  diet,  and 
accommodations;  and  they  shall  report  to  the  court,  in  writing,  whether 
the  rules  prescribed  by  the  judge  have  been  faithfully  kept  and  ob- 
served, and  whether  any  provision  of  law  for  the  regulation  of  county 
jails  has  been  violated,  pointing  out  particularly  in  what  such  violation, 
if  any,  consists.  [66  v.  300,  ^  85.] 
Proceedings  when  Sec.  7210.  Indictments  found  by  a  grand  jury  shall  be  presented 
re'^'riTd""  ""r  ^^  ^^^  foreman  to  the  court,  and  shall  be  filed  with  the  clerk,  who  shall 
indorse  thereon  the  day  of  their  filing,  and  shall  enter  each  case  upon 
the  appearance  docket,  and  also  upon  the  trial  docket  of  the  term,  as 
soon  as  the  parties  indicted  have  been  arrested ;  the  court  shall  assign 
such  indictments  for  trial  at  as  early  a  time  in  such  term  as  is  practicable, 
and  the  recognizances  of  defendants  and  witnesses  shall  be  taken  for  their 
appearance  at  the  time  so  assigned ;  when  a  case  is  continued  to  the 
next  term  of  the  court,  such  recognizances  shall  require  the  appearance 
of  the  defendants  and  witnesses  on  such  day  thereof  as  the  court  may 
direct;  and  at  the  end  of  the  term  the  clerk  shall  deliver  the  indict- 
ments undisposed  of  to  the  prosecuting  attorney  for  safe-keeping.  [69 
v.  18,  §86.]  . 

Disposition  of  Sec.  7211-     If  a  pcrson  held  in  jail  charged  with  an  indictable 

person  in  jail  and  olTense  be  uot  indicted  at  the  term  of  court  at  which  he  is  held  to  an- 
swer, he  shall  be  discharged,  unless  he  was  committed  on  such  charge 
after  the  discharge  of  the  regular  grand  jury  for  the  term,  in  which 
case  the  court  may  either  discharge  him,  or  order  a  new  grand  jury,  or 
require  him  to  enter  into  a  recognizance,  with  sufficient  surety,  for  his 
appearance  before  the  court,  to  answer  such  charge,  at  tlie  next  term 
thereof;  but  the  person  so  held  in  jail  without  indictment  shall  not  be 
discharged  if  it  appear  to  the  court  that  any  witness  for  the  state  has 
been  enticed  or  kept  away,  or  detained  and  prevented  from  attending 
court  by  sickness  or  unavoidable  accident.     [69  v.  168,  §  87.] 

;ippe.-ir;ng  to  the  contrary,  be  presumed  to  be  that  of  the  prosecuting  witness.  Munson  v.  State^ 
.,  I)  O  S.  2i2. 

An  information  need  not  be  indorsed  with  the  name  of  the  prosecuting  witness.  BariUtt  v. 
•;'<!/<•.  a  O.  S  6C9. 

\  7219.  An  objection  that  it  does  not  appear  in  the  record  that  the  indictment  fbund  by  the 
grand  jury  was  '■  |,re<ented  bynhe  foreman  to  the  court,"  in  accordance  with  {  7210,  is  waived 
07  the  plea  of  not  guilty,  where  there  was  no  motion  to  quash.     Ktrr  v.  StttU,  36  O.  S.  614. 
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CHAPTER  4. 

rNDlCTMENT,   AND    PROCEEDINGS  THEliEON. 


Skction 

T212.  Prcceedin^s  when  two  indictments  pend* 

ing^  against  same   defendant  for  Jiame 

act. 
T2t3.  Where   person   may   be   indicted  for  re- 

ceiving  stolen  property. 

7214.  Where  certain  onenders  to  be  tried  and 

punished. 

7215.  Wnat  defects  in  an  indictment  arc  not 

fatal. 

7216.  What  !■*  variance. 

7217.  What  are  sufficient  allegations  in  indict- 

ment for  murder  in  the  second  degree 
and  man>lauf;hier. 

721S.  What  are  sufficient  allegations  in  indict- 
ment for  forgery,  etc. 

7210.  What  is  a  sufficient  description  in  indict* 
ments  in  certain  cases. 

7230.  Description  of  instruments  in  other  cases. 

7221.  What  averments  sufficient  in  indictment 
for  perjury. 

7222.  What    are    sufficient    allegations    in    an 

indictment  for  unlawfully  selling  liquor. 

7223.  How  an  intent  to  defraud  may  be  alleged. 
72il.   How  joint  ownership  of  property  alleged* 

etc. 
7235.  How  election  to  be  averred. 


Skction 

7226.  Counts  for  bribery,  etc.,  at  elections  may 

be  joined. 

7227.  Count    for    embezzlement*    etc.,    in    an 

indictment  for  latrcny. 

7228.  How  bank  bills,  etc.,  .ire  to  be  described. 

7229.  Warrant    on    indictment,    and    arrckt    of 

accused. 

7230.  Warrant  when   accused  Jives  out  of  the 

county  in  which  he  is  indicted. 

7231.  Summons  on  indictment  against  corpora- 

tions. 

7232.  Warrant  when   accused   escapes   during 

trial. 

7233.  When  convict  in  penitentiary  is  indicted 

for  an  offense  committed  therein. 

7234.  Certain   convicts  in  penitentiary  may  be 

removed  for  sentence  or  trial. 

7235.  The  warrant  for  removal,  and  how  exe- 

cuted. 
723C.  Governor    must    approve     the     warrant 

before  removal. 
7237.  Where  such  convict  to  be  confined. 
7233.  To   be   returned   to   the  penitentiary   or 

executed. 
7239.  Escaped   convicts    Co  be   arrested    and 

returned. 


INDICTMENTS. 

Sec.  7212.     If  there  be  at  any  time  pending  against  the  same  Proceedings  whe* 
defendant  two  or  more  indictments  for  the  same  criminal  act,  the  prose-  pendiug^a^alnst 
culing  attorney  shall  be  required  to  elect  upon  which  he  will  proceed ;  fo"\^amVau*"* 
and  upon  trial  being  had  thereon,  the  remaining  indictment  or  indict-  g^eApp^ai,. 
ments  shall  be  quashed.     [66  v.  301,  §  SS.] 

Sec  7213.     When   any   person   is    liable   to    prosecution    as'  the  whcrci>er-;on 
receiver  of  persona'l  property  that  has  been  feloniously  stolen,  taken,  Sr^rc^t^eivi^J.R**** 
obtained,  or  embezzled,  he  may  be  indicted  in  any  county  where  he  stolen  property. 
received  or  had  such  properly,  notwithstanding  the  theft  was  com- 
mitted in  another  county.     (06  v.  301,  §  89.] 

Skc.  7214.     Whoever,  with  fire-arms,  or  by  sending  poison  or  other  where  certain 
thing,  or  by  other  means,  kills  or  injures  any  person  in  another  state  or  irTcdlTnd  JTun* 
county,  or  whoever  gives  any  mortal  blow  to  any  person  who  dies  in  i*hed. 
another  state  or  county,  shall  be  tried  and  punished  in  the  county  where 
the  offender  was  at  the  time  the  poison  or  other  thing  was  sent,  or  the 
force  was  used.     [33  v.  33,  §  37.] 

Sec.  7215.  No  indictment  shall  be  deemed  invalid,  nor  shall  the  what  defect-*  in 
trial,  judgment,  or  other  proceeding  be  stayed,  arrested,  or  in  any  man-  SSt^fa'tar'"*'"*  *" 
ner  affected,  by  the  omission  of  the  words  "with  force  and  arms,"  or 
.any  words  of  similar  import;  nor  for  the  omission  of  the  words  "as 
appears  by  the  record  ;'*  nor  for  omitting  to  state  the  lime  at  which  the 
offense  was  committed,  in  any  case  in  which  time  is  not  of  the  essence 
of  the  offense;  nor  for  stating  the  time  imperfectly;  nor  for  want  of  a 
statement  of  the  value  or  price  of  any  matter  or  thing,  or  the  amount  of 


2  7214.     As  to  poisoning,  see  note  to  |  G812. 

J  721.5.  Every  indictment  should  contain  a  complete  description  of  the  i'fTcnse  charged.  Il 
should  set  forth  the  facts  constituting  the  crime,  so  that  the  accused  may  have  notice  of  what 
he  is  to  meet,  and  the  court,  applying  ihe  law  to  the  facts  charged,  may  sec  that  a  crime  lias  been 
committed.     Lamberton  v.  StaU,  11  O.  '2AI. 

Though  it  is  safer,  as  a  general  rule,  to  use  the  identical  words  of  the  statutr  which  are 
descriptive  of  the  offense,  it  is  not  essential,  provided  others  of  similar  import  arc  employed. 
S/€Hcer  V.  State,  13  O.  401.  406;  Poagr  v.  State^ZO.  S.  229;  DilliHghafn  v.  State,  r»0.  S.  280; 
SUugkfen  v.  State,  2  O.  S.  662. 

Sufficiency  of  an  averment  as  to  time  in  an  indictment  for  burglary  ;  what  constitutes  the 
auht  season  of  a  specified  day.    Methards.  State^  19  O.  S.  363. 

where  there  are  several  counts  lo  an  indictment,  in  the  first  of  which  the  time  and  place  are 


See  Ap^ndlx* 
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What  is  variance. 


Whatare  sufficient 
allegations  in  in- 
dictment for  mur- 
der in  the  second 
degree  and  man- 
slaughter. 


WhataresufficienI 
allegations  in  in- 
dictment for  forg- 
ery, etc. 


Whatisasufficient 
description  in  in- 
dicln^ents  in  cer- 
tain cases. 


Ste  \:t  7008,  TO.W. 
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damciges  or  injury,  in  any 'case  where  the  value  or  price,  orthe  amount 
of  damages  or  injury,  is  not  of  the  essence  of  the  offense;  nor  for  the 
want  of  an  allegation  of  the  time  or  place  of  any  material  fact,  when 
the  time  and  place  have  once  been  stated  in  the  indictment;  nor  that 
dates  and  numbers  are  represented  by  figures ;  nor  for  an  omission  to 
allege  that  the  grand  jurors  were  impaneled,  sworn,  or  charged :  nor 
for  any  surplusage,  or  repugnant  allegation,  when  there  is  sufficient 
matter  alleged  to  indicate  the  crime  and  person  charged ;  nor  for  want 
of  averment  of  any  matter  not  necessary  to  be  proved ;  nor  for  any 
other  defect  or  imperfection  which  does  not  tend  to  the  prejudice  of 
the  substantial  rights  of  the  defendant  upon  the  merits.     [66  v.  301, 

§  90-] 

Sec.  7216.  When,  on  the  trial  of  an  mdictment,  there  appears  to 
be  any  variance  between  the  statement  in  such  indictment  and  the  evi- 
dence offered  in  proof  thereof,  in  the  christian  name  or  surname,  or 
both  christian  name  and  surname,  or  other  description,  of  any  person 
therein  named  or  described,  or  in  the  name  or  description  of  any  mat- 
ter or  thing  therein  named  or  described,  such  variance  shall  not  be 
deemed  ground  for  an  acquittal  of  the  defendant,  unless  the  court 
before  which  the  trial  is  had  find  that  such  variance  is  material  to  the 
merits  of  the  case,  or  may  be  prejudicial  to  the  defendant.     [66  v.  301, 

§91.] 

Sec.  7217.  In  an  indictment  for  murder  in  the  second  degree,  or 
for  manslaughter,  it  shall  not  be  necessary  to  set  forth  the  manner  in 
which,  or  the  means  by  which,  the  death  was  caused ;  but  it  shall  be 
sufficient  in  an  indictment  for  murder  in  the  second  degree  to  charge 
that  the  .defendant  did  purposely  and  maliciously,  and  in  an  indictment 
for  manslaughter  that  the  defendant  did  unlawfully,  kill  the  deceased. 
[66  V.  301,  S92-] 

Sec.  7218.  In  an  indictment  for  falsely  making,  altering,  forging, 
printing,  photographing,  uttering,  disposing  of,  or  "putting  off,  any  in- 
strument, it  shall  be  sufficient  to  set  forth  its  purport  and  value.     [66  v. 

301.  §  93J 

Sec.  7219.  In  an  indictment  for  engravmg  or  making  the  whole 
or  any  part  of  any  instrument,  matter,  or  thing,  or  for  using,  or  having 
the  unlawful  custody  or  possession  of,  any  plate  or  other  material  upon 
which  the  whole  or  any  part  of  any  instrument,  matter,  or  thing  was 
engraved  or  made,  or  for  having  the  unlawful  custody  or  possession  of 
any  paper  upo^i  which  the  whole  or  any  part  of  any  instrument,  mat- 
ter, or  thing  was  made  or  printed,  it  shall  be  sufficient  to  describe  such 
instrument,  matter,  or  thing  by  any  name  or  designation  by  which  the 
same  is  usually  known.     [66  v.  302,  §  94.] 


K«D  Appendix. 
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•m  Appendix. 


speciftc^.tly  stated,  it  is  snfficient,  under  this  section,  to  allege  in  the  subsequent  counts  that, 
the  offense  therein  described  was  then  and  thfrf  conunitted.^    Evans  v.StaU,  24  O.  S.  "JOS. 

]t  ts  no  v.ilij  objection  that  the  counts  in  an  indictment  differ  in  stating  the  time  of  the  com- 
mission of  the  offense  charged.     Cri/^n  v.  Utatf,  18  O.  S.  4^ 

g  7216.  Where  the  question  of  variance  arises  in  a  trial  for  forgery,  as  to  the  name  signed  t» 
the  forged  instrument,  Turpin  v.  Slalr,  I!>  O.  S.  MH;  for  arson,  as  to  the  description  of  the 
insurer,  whom  it  was  intended  to  defraud,  /"ram  v.  SIntr,  24  O.  S.  468;  for  burglary  and  larreny. 


Prior  to  the  criminal  code  of  )8I9,  proof  that  the  accused  siolc  a  gray  gelding  would  not  sup- 
port a  cliarge  of  stealing  a  gray  horse.    Hooktr  v.  Utate,  4  O.  348. 

1  7217.  It  is  sufficient,  in  an  Indictment  for  manslaughter,  to  charge  the  crime  in  accnrdanee 
with  the  provisions  of  the  9.;d  section  of  the  c^de  of  criminal  procedure  of  HIOS  (06  T.  301). 
That  section  is  not  repugmtnt  to  the  cujistitution.     Wolf  v.  Statt,  1!)  O.  S.  248. 

9  713.  The  word  "v.ilue"  in  this  section  is  used  in  the  sense  of  "effect,"  "impon,"  and 
not  in  the  sense  of  "  worth  in  money."     Chidtittr  v.  Stat*,  2>  O.  S.  433. 
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to  whom  intoxicating  liquor  was  sold.      [52  v.  153,  ^  13.]  c.  h.i.>, 

Sec.  7223.  It  shall  be  sufficient  in  an  indiclnient  where  it  is  neces-  Ho*  an  intent  10 
sary  to  allege  an  intent  to  defraud,  to  allege  that  the  party  accused  did  "^{t^^t  "'"^  *"" 
the  act  with  intent  to  defraud,  without  alleging  an  intent  to  defraud  any 
particular  |)erson  or  body  corporate ;  and  on  the  trial  of  sue  h  indict- 
ment it  shall  not  be  necessary  to  prove  an  intent  to  defraud  any  par- 
ticular person,  but  it  shall  be  sufficient  to  prove  that  the  |)arty  accused 
did  the  act  charged  with  intent  to  defraud.     [66  v.  302,  S  96.] 

Sec.  7224.     When  an  offense  is  committed  ujjon,  or  in  relation  to.  How  joint  owner- 
any  property  belonging  to   partners  or  joint  owners,  the  indictment  an'j^td.''et(?.''"'^ 
for  such  offense  shall  be  deemed  sufficient  if  it  allege  the  ownership  of 
such  property  to  be  in  such  partnership  by  its  firm  name,  or  in  any  one  .j^,  jg^g 
or  more  of  such  partners  or  owners,  without  naming  all  of  them;  and 
in  all  indictments  under  section  sixty-eight  hundred  and  ffty-nine'n  shaW 
not  be  necessary  to  allege  that  the  will,  codicil,  or  other  instrument  is 
the   proi>erty   of  any  person,  or   is   of  any    value.     [47  v.  21,  §  3; 
66  V.  302,  §  97.] 

Sec.  7225.     When  an  offense  is  committed  in  relation  to  any  dec-  How  election  to 
tion,  an  indictment  for  such  offense  shall  be  deemed  sufficient  if  it  ''«»«'^"='i 
allege  that  such  election  was  authorized  by  law,  without  stating  the 
names  of  the  officers  holding  the  election,  or  the  persons  voted  for,  or  *••  Appendix, 
the  offices  to  be  filled,  at  such  election.     [66  v.  302,  §  98.] 

Sec.  7226.     Counts  under  sections  sa'en  thousand  and  forty-four,  Coums  for  brib- 
sei)en  thousand  and  sixty-four,  sei'en  thousand  and  sixty-fire,  and  seven  "om  nia'y'be  '^'^ 
t/wusand  and  sixty-six,  may  be  joined  in  the  same  indictment,  against  io'oeti- 
the  same  defendant,  for  acts  committed  with  reference  to  the  same 


i  7221.  An  essential  clement  in  the  crime  of  subornation  of  pcrjnrv  is  the  l;nowIedgeor  bcliei 
on  the  part  of  the  accused  not  only  that  the  witness  will  swear  to  what  is  tintrnc.  but  also  that 
he  will  do  so  corruptly  and  knowingly.     Stnvnrt  v.  Statf,  22  O.  S.  477.  a^^  ADDcndIx 

What  siifricienlly  charges  the  delendani  with  knowledge  that  the  witness  would  corruptly  and  ''''         *• 

knowingly  swear  falsely.     lb. 

An  indictment  for  perjury  which  was  held  sufficient  under  a  similar  statutory  provision. 
HaUitt  r.  State,  11  O.  4UU. 

g  7223.  This  section  is  not  in  conflict  with  section  10  of  the  bill  of  rit;hts,  w  Iiich  rcqtures  ihc 
accused,  on  demand,  to  be  furnished  with  the  nature  and  cause  of  the  accusation  against  him. 
Tnr^iK  V.  Stritf,  19  O.  S.  54c» :  Bainiriilge  v.  State,  30  O.  S.  264. 

The  indictment  must  charge  the  intent  to  defraud  directly,  and  not  merely  by  way  of  legml 
deduction  or  inference  from  the  facts  previously  found.     Drakt  v.  State,  19  O.  S.  211. 

{  7224.     See  Laeurr  v.  Stale,  lil  O.  S   43. 
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Sec.  7220.     In  all  other  cases,  when  it  is  ni'cessary  to  make  an  Description  -a  i.!- 

averment  in  an  indictment  as  to  any  instrument,  whether  the  same  con- "^■J"""""'"'^^"  '              _ 

sists,  wholly  or  in  part,  of  writing,  print,  or  figures,  it  shall  be  suffi-  ^ 

cient  to  describe  such  instrument  by  any  name  or  designation  by  which  «»»  Appendix.  '-'j* 

the  same  is  usually  known,  or  by  the  purport  thereof.     [66  v.  302,  'J, 

§  95-]  -v 

Sec.  7221.     In  an  indictment  for  perjury,  or  for  subornation  of  per-  whai  avcn^ent-  •  -"1 

jury,  it  shall  be  sufficient   to  set  forth  the  substance  of  the  offense  "■ffii;i':nt  in  in  C' 

•'.■',  ,,,.  1  ,-,  I  ,  dictmenl  for  per-  '-I* 

charged,  and  before  what  court  or  authority  the  oath  was  taken,  aver-  jury.  ■  ^ 

ring  such  court  c.r  authority  to  have  full  power  to  administer  the  oath, 
together  with  the  proper  averments  to  falsify  the  matters  wherein  the  6907"    •  ■    ■••  ■  ^\ 

perjury  is  assigned,  without  setting  forth  any  part  of  any  record  or  pro- 
ceeding, or  the  commission  or  authority  of  the  court,  cr  other  author-  "•**'■■♦*••• 
ity,  before  which  the  perjury  was  committed.     [33  v.  33,  ^11.] 

Sec.  7222.     Irsan  indictment  under  sections  j/a/vww //;///tf7r</ff«rf  Whaiaresufncieni  ^■•;, 

fe>rty-one  to  sixty-nine  hundred  and  forty-eight,  inclusive,  it  i-hall  not  be  r"d'Sm"nrfor°un  '■  J^ 

necessary  to  allege  the  kind  of  liquor  sold,  nor  to  describe  the  place  jf>wfuiiy  s^innn  -  ;'• 

where  sold;  and  in  an   indictment   under   section  sixty-nine  hundred  "'""'^^'  .     '\ 

and  forty -ttvo  it  shall  not  be  necessary  to  allege  the  name  of  the  person    '*'[  '"|'"*'-  ,!■( 
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§§  7227-7232. 


7066. 


7044,  70(M- 


election;  and  evidence  offered  on  anyone  count  shall  be  competent 
evidence  to  prove  the  intent  charged  in  any  other  count  of  the  indict- 
ment.    [76  V.  75,  §  6.] 

Sec.  7227.  An  indictment  for  larceny  may  contain  a  count  for 
obtaining  the  same  property  by  false  pretense,  a  count  for  embezzle- 
ment thereof,  and  a  count  for  receiving  or  concealing  the  same  prop- 
erty, knowing  it  to  have  been  stolen,  or  any  of  such  counts,  and  the 
jury  may  convict  of  either  offense,  and  may  find  all  or  any  of  the  per- 
sons indicted  guilty  of  either  of  the  offenses  charged  in  the  indictment. 
[66  V.  302,  §  99.] 

Sec.  7228.  In  every  indictment  in  which  it  is  necessary  to  make 
an  averment  as  to  any  money,  or  bank  bill  or  notes.  United  States 
treasury  notes,  postal  and  fractional  currency,  or  other  bills,  bonds,  or 
notes,  issued  by  lawful  authority,  and  intended  to  pass  and  circulate  as 
money,  it  shall  be  sufficient  to  describe  such  money,  bills,  notes,  cur- 
rency, or  bonds  simply  as  money,  without  specifying  any  particular 
coin,  note,  bill,  or  bond;  and  such  allegation  shall  be  sustained  by 
proof  of  any  amount  of  coin,  or  of  any  such  note,  bill,  currency,  or 
bond,  although  the  particular  species  of  coin  of  which  such  amount 
was  conSposed,  or  the  particular  nature  of  such  note,  bill,  currency,  or 
bond,  be  not  proved.     [66  v.  302,  §  100.] 
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bezzlement, etc.. 
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Am.  87  V.  351. 


Warrant  when  ac- 
cused escapes 
during  trial. 


PROCESS. 

Sec.  7229.  A  warrant  may  be  issued  in  term  time,  or  in  vacation 
of  the  court,  on  any  indictment  found,  and  when  directed  to  the  sher- 
iff of.  the  county  where  such  indictment  was  found,  or  presentment 
made,  he  may  pursue  and  arrest  the  accused  in  any  county,  and  com- 
mit him  to  jail,  or  hold  him  to  bail,  as  provided  in  this  title.     [68  v.  4, 

Sec  7230.  When  the  accused  resides  out  of  the  county  in  which 
the  indictment  was  found,  a  warrant  may  issue  thereon,  directed  to  the 
sheriff  of  the  county  where  the  accused  resides  or  is  found ;  and  such 
officer  shall  arrest  the  accused,  and  convey  him  to  the  county  from  which 
such  writ  issued,  and  there  commit  him  to  the  jail,  or  hold  him  to  bail, 
as  provided  in  this  title.     [66  v.  303,  §  102.] 

Sec  ,7231.  When  an  indictment  is  presen'ted  against  a  corporation, 
a  summons,  commanding  the  sheriff  to  notify  the  accused  thereof,  and 
returnable  on  the  seventh  day  after  its  date,  shall  issue  on  the  precipe 
of  the  prosecuting  attorney ;  such  summons,  together  with  a  copy  of 
the  indictment,  shall  be  served  and  returned  in  the  manner  provided  for 
service  of  summons  upon  such  corporation  in  civil  actions;  the  corpo- 
ration, on  or  before  the  return  day  of  a  summons  duly  served,  may  ap- 
pear by  one  of  its  officers,  or  by  counsel,  and  answer  to  the  indictment 
by  motion,  demurrer,  or  plea,  and  upon  its  failure  to  make  such  appear- 
ance and  answer,  the  clerk  shall  enter  a  plea  of  "Not  guilty";  and 
upon  such  appearance  being  made,  or  plea  entered,  the  corporation  shall 
be  deemed  thenceforth  continuously  present  in  court  until  the  case  is 
finally  disposed  of. 

Sec  7232.  When  the  accused  escapes,  and  forfeits  his  recogni- 
zance, at  any  time  after  the  jury  is  sworn,  a  warrant  reciting  the  facts 
may,  at  the  request  of  the  prosecuting  attorney,  issue  to  the  sheriff  of 
any  county,  who  shall  pursue  and  arrest  the  accused,  and  commit  him 


?7228.    The  indittment  need  not  show  the  kind  of  money  stolen,  or  that  it  was  issued  by  law- 
authority,  or  intended  to  circulate  as  money.     McDivit  v.  Statt^  20  O.  S.  231. 

\  7232.    Where,  pending  trial,  the  accused,  being  on  bail,  absconds,  it  is  legal  to  proceed  with 
the  case,  and  to  receive  a  verdict  in  his  absence.    Fight  v.  Stale,  7  0. 181. 
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to  the  jail  of  the  county  from  which  the  writ  issued,  there  to  remain 
until  he 'is  discharged  by  due  course  of  law. 

Sec.  7233.     When  a  convict  in  the  penitentiary  is  indicted  for  an  when  convict  in 
offense  committed  while  confined  therein,  he  shall  remain  in  the  cus-  SfcK'dfc'r an ofi"^ 
tody  of  the  warden  of  the  penitentiary,  subject  to  the  order  of  the  court  fense  committed 
of  common  pleas  of  Franklin  county.     [66  v.  321,  §  222.]  therein. 

Sec.  7234.     A  convict  in  the  penitentiary  who  escaped  or  forfeited  certain  convicti 
his  recognizance  before  receiving  sentence  for  a  felony  of  which  he  was  jJJ,''*Ci,'r'elioved 
convicted,  or  against  whom  an  indictment  for  felony  is  pending,  may  for  sentence  or 
be  removed  to  the  county  in  which  such  conviction  was  had,  or  such  '"*'' 
indictment  is  pending,  for  sentence  or  trial,  upon  the  warrant  of  the  court 
of  such  county;  but  this  section  shall  not  extend  to  the  removal  of  a 
convict  for  life,  except  the  sentence  to  be  imposed,  or  the  indictment 
pending  against  him,  is  for  murder  in  the  first  degree.    [66  v.  1 1 8,  §  i ;  *•  *  *■  ***"*• 
63  V.  20,  t^S^  2,  5.] 

Sec  7235.     The  warrant  for  removal  shall  be  in  the  usual  form,  ex-  The  warrant  for 
cept  that  it  shall  set  forth  that  the  accused  is  in  the  penitentiary;  it  shall  removal  .nn<)  how 
be  directed  to  the  sheriff  of  the  county  in  which  the  conviction  was 
had,  or  the  indictment  is  pending,  and  when  a  copy  thereof,  with  the 
approval  of  the  governor  indorsed  thereon,  is  presented  to  the  warden 
of   the  penitentiary,  he  shall  deliver  the  convict  to  the  sheriff,  who 
shall  convey  him  to  such  county,  and  commit  him  to  the  jail  thereof; 
and  for  removing  or  returning  such  convict   the  sheriff  shall  receive 
fees  at  the  rate  allowed  by  law  for  conveying  convicts  to  the  peniten-  '*•**'•  »*'•*• 
tiary.     [63  v.  20,  §§  2,  6.] 

Sec  7236.    The  sheriff  shall  present  the  warrant  to  the  governor.  Governor  mu^t 
who,  if  satisfied  that  such  convict  ought  to  be  removed  for  sentence  or  Jf^t'^efoVe'r""' 
trial,  shall  indorse  his  approval  thereon;  and  without  such  approval  and  movai. 
indorsement  the  warden  shall  not  surrender  the  convict.     [6-?  v.  20, 

Sec.  7237.     A  convict  so  removed  shall  be  securely  kept  in  jail,  where  such  con- 
subject  only  to  be  taken  into  court  for  sentence  or  trial;  and  if  the  case  vicitobeconiined. 
be  continued,  or  the  execution  of  the  sentence  be  suspended,  the  court 
may  order  him  to  be  returned  for  safe-keeping  to  the  penitentiary  by 
the  sheriff,  who  shall  deliver  with  him  a  certified  copy  of  the  order  of 
the  court  to  the  warden,  who  shall  again  deliver  him  to  the  sheriff  upon  8.  *  a  6«. 
another  order  of  the  court,  duly  certified.     [63  v.  20,  §^5  3,  4.] 

Sec.  7233.     If  such  convict  be  acquitted,  he  shall  be  forthwith  y^  ^  returned  t* 
returned  by  the  sheriff  to   the  penitentiary,   there  to  serve   out  the  the  penitentiary 
remainder  of  his  term;  but  if  he  be  .sentenced  to  imprisonment  in  the  °''*"'^"" 
penitentiary,  he  shall  forthwith  be  returned  thereto  by  the  sheriff,  and 
his  term  of  imprisonment  thereon  shall  begin  to  run  from  the  expira- 
tion of  the  term  for  which  he  was  imprisoned  at  his  removal ;  or,  if  he 
i>e  sentenced  to  death,  such  sentence  shall  be  executed  as  if  he  were 
not  under  sentence  of  imprisonment  in  the  penitentiary.     [63  v.  20,  8. 4  8.5«s. 

§3] 

Sec  7239.  It  shall  be  the  duty  of  all  sheriffs,  coroners,  and  con-  Escaped  convicts 
stables  to  arrest  any  convict  who  escapes  from  the  penitentiary,  and  J^tur^'J"""'  ''""* 
forthwith  convey  him  to  the'  penitentiary,  and  deliver  him  to  the  war- 
den thereof;  and  they  shall  be  allowed  eight  cents  per  mile  going  to 
and  returning  from  the  penitentiary,  and  such  additional  compensation 
as  the  warden  may  deem  reasonable  for  the  necessary  expense  incurred. 
[33  V.  14,  §§  16,  17.1        •  •*•*«•«»• 
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7240-*7242. 


CHAPTER  5. 

PROCEEDINGS  BETWEEN  INDICTMENT  AND  TRIAU 


Skction 

7240.  Whether  or  not  accused  is  insane  may  be 

tried  to  a  special  jury. 

7241.  Proceedings  on  verdict  of  such  jury. 

7242.  Proceedings   when   accused  it  acquitted 

on  the  sole  ground  of  insanity. 

7243.  Proceedings  when  accused  is  restored  to 

reason. 

7244.  Copy    of    indictment    to   be    served    on 

accused. 

7245.  Court  to  assign  counsel  to  defend  indigent 

pri^oner. 

7246.  Payment  of  counsel  assigned  in  cases  of 

ielony. 

7247.  Accused     to    have    reasonable    time    to 

except. 

7248.  Exceptions  to  an  indictment. 

7249.  Motion*  to  quash. 
72.>0.  Plea  in  abatement. 
7251.  Demurrer. 


Section 

7252.  Accused    not    to    be     discharged    when 

indictment  quashed. 
72.W.  When  defects  waived. 
72.'>i.   MiMiomer. 
7255.  Prosecuting  attorney  may  demur  or  reply 

to  a  plea  in  abatement. 
725r».  After  demurrer  accused  may  plead. 
7257.  How  accused  arraigned. 
7253    Pleas  in  bar. 

7259.  Pleas    in    bar   and    abatement   to  be    in 

writing. 

7260.  Proceedings  after  verdict  on  the  issue. 

7261.  Proceedings  on  plea  of  guilty. 

7262.  Proceedings  on  plea  of  not  guilty. 

7263.  Venue   to    be    changed    when    impartial 

trial  can  not  be  had. 

7264.  Proceeding.*:  on  change  of  venue. 

7265.  Warrant  for  transfer  of  prisoner. 

7266.  Witnesses  to  be  recognized. 


Whether  or  not 
accused  is  insane 
may  be  tried  to  a 
special  jury. 


Proceedings  on 
verdict  of  such 
jury. 


Proceedings  when 
accused  is  ac* 
()uittcd  on  the 
«ole  ground  of  in* 
sanity. 


WHEN    PRISONER    IN.SANE. 

Sec.  7240.  When  the  attorney  of  a  person  indicted  for  an  offense 
suggests  to  the  court  in  which  the  indictment  is  pending,  at  any  time 
before  sentence,  that  such  person  is  not  then  sane,  and  a  certificate  of  a 
respectable  physician  to  the  same  effect  is  presented  to  the  court,  the 
court  shall  order  a  jury  to  be  impaneled,  to  try  whether  or  not  the 
accused  is  sane  at  the  time  of  such  impaneling  ;  thereupon  a  time  shall 
be  fixed  for  a  trial,  and  a  jury  shall  be  drawn  from  the  jury-box,  and 
a  venire  issued,  unless  the  prosecuting  attorney,  or  the  attorney  of  the 
accused,  demand  a  struck  jury,  in  which  case  such  jury  shall  be  selected 
and  summoned  as  required  by  law ;  the  jury  shall  be  sworn  to  try  the 
question  whether  the  accused  is  or  is  not  sane,  and  a  true  verdict  give 
according  to  the  law  and  the  evidence ;  and  on  the  trial  the  accused 
shall  hold  the  affirmative ;  if  three-fourths  of  the  jurors  agree  upon  a 
verdict,  their  finding  may  be  returned  as  the  verdict  of  the  jury ;  and 
a  new  trial  may  be  granted  on  the  application  of  the  attorney  of  the 
accused,  for  the  causes  and  in  the  manner  provided  in  this  title.     [72  v. 

8o»  §  53.] 

Sec  7241.  If  three-fourths  of  the  jurors  do  not  agree,  or  the  ver- 
dict be  set  aside,  another  jury  shall  be  impaneled  to  try  the  question  ; 
if  the  jury  find  the  accused  to  be  sane,  and  no  trial  has  been  had  on 
the  indictment,  a  trial  shall  be  had  thereon  as  if  the  question  had  not 
been  tried;  if  the  jury  find  him  to  be  not  sane,  that  fact  shall  be  certi- 
fied by  the  clerk  to  the  probate  judge,  and  the  accused  shall,  until 
restored  to  reason,  be  dealt  with  by  such  judge  as  upon  inquest  had; 
if  he  be  discharged,  the  bond  given  for  his  support  and  safe-keeping 
shall  contain  a  condition  that  he  shall,  when  restored  to  reason,  answer 
to  the  offense  charged  in  the  indictment,  or  of  which  he  has  been  con- 
victed, at  the  next  term  of  the  court  thereafter,  and  abide  the  order  of 
the  court ;  and  such  lunatic,  when  restored  to  reason,  may  be  prose- 
cuted for  an  offense  committed  by  him  previous  to  such  insanity,  or 
sentenced  on  a  conviction  had  previous  thereto.     [72  v.  80,  ^  53.] 

Sec  7242.  When  a  person  tried  upon  an  indictment  for  an  offensr 
is  acquitted  on  the  sole  ground  that  he  was  jnsane,  that  fact  shall  be 
found  by  the  jury  in  the  verdict,  and  it  shall  be  certified  by  the  clerk 
to  the  probate  judge ;  and  the  defendant  shall  not  be  discharged,  but 

g  7210.     For  decisions  on  the  qiiestion  of  insanity,  see  note  to  \  680S. 

Whtrrt:  a  verdict  is  rendered  finding  a  prisoner  to  be  sane,  error  will  not  lie  to  reverse  suc^ 
proceedinc^  for  alleged  errors  therein,  either  before  or  after  his  conviction,  fnsktep  v.  Statt, 
ai  O.  S.  48>.  »>  O.  S.  145. 
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forthwith  deHvered  to  the  probate  judge,  to  be  proceeded  against  upon 

the  charge  of  lunacy,  and  the  verdict  shall  be  prima  facie  evidence  of  **•  *  *^*  *'®'  ^®*' 

his  insanity.     [53  v.  81,  §§  55,  56,  57.] 

Sec.  7243.  When  a  lunatic  confined  in  an  asylum  or  an  infirmary,  Proceedingiwhe» 
under  the  provisions  of  section  sn<enty-one  hundred  and  sixty-six  or  section  J,"r""^o'rcMon 
sere nty-two  hundred  and  forty,  is  restored  to  reason,  the  superintendent 
having  him  in  charge  shall  notify  the  prosecuting  attorney  of  the  proper 
county  of  the  fact,  who  shall,  within  a  reasonable  time,  cause  the  clerk 
of  the  court  to  issue  a  capias,  upon  which  the  accused  may  be  arrested 
and  committed  to  the  jail  of  the  county,  to  answer  the  offense  charged 
against  him ;  and  in  default  of  such  capias,  the  superintendent  shall 
discharge  him.     [53  v.  8r,  §  54.]  8.4C.»4«. 

PLEAS  TO   THE   INDICTMENT. 

Sec.  7244.  Wit^iin  three  days  after  the  filing  of  an  indictment  for  copyofmdict- 
felony,  and  in  every  other  case  on  request,  the  clerk  shall  make,  and  "■*"'  '<>  ^.  «"*<• 
deliver  to  the  sheriff,  or  to  the  defendant,  or  his  counsel,  a  copy  of  the 
indictment;  the  sheriff,  on  receiving  such  copy,  shall  serve  the  same  on 
the  defendant ;  and  no  person,  without  his  assent^  shall  be  arraigned  or 
called  on  to  answer  to  an  indictment  -until  one  day  shall  have  elapsed 
after  receiving,  or  having  an  opportunity  to  receive,  in  person  or  by 
counsel,  a  copy  of  the  indictment  against  him.     [68  v   4,  §  103.] 

Sec.  7245.     Alter  a  copy  of  the  indictment  has  been  served,  or  _ 
opportunity  had  for  receiving  the  same,  as  provided  in  the  preceding  co^unsertcTii^^ 
section,  the  accused  shall  be  brought  into  court,,  and  if  he  is  without  ^""  p""""''- 
counsel,  and  unable  to  employ  any,  the  court  shall  assign  him  counsel, 
not  exceeding  two,  who  shall  have  access  to  the  accused  at  all  reason-    .        .        ^ 
able   hours ;  but  such  counsel  shall  not  be  a  partner  of  the  attorney  *'  '^  ^'^' 
having  charge  of  the  prosecution,  in  the  practice  of  the  law,  and  no 
pirtner  of  the  attorney  having  charge-of  a  prosecution  shall  i)e  employed 
by  or  conduct  the  defense  of  any  person  prosecuted   as  aforesaid. 
'{March  11.  1880:  77  v.  59.] 

Sec.  7246.     Counsel  so  assigned  in   any  case  of  felony  shall  be  J^Jj'j^"^^"'  "J  y""" 
paid  for  their  services  by  the  county,  and  may  receive  therefor,  in  any  cl.-"' of feion". 
case  of  homicide,  not  exceeding  one  hundred  dollars,  and  in  any  other 
case  of  felony  not  exceeding  fifty  dollars;  but  the  auditor  shall  not 
draw  an  order  on  the  treasurer  for  the  payment  of  any  such  counsel 
until  his  account  for  such  service  has  been  presented  to  and  allowed  by  „  .  _  «. 
the  commissioners.     [72  v.  46,  §  14;  42  v.  28,  S  i-] 

Sec.  7247.     Thereupon  the  court  shall  allow  the  accused  a  reason-  Accused  to  have 
able  time  to  examine  the  indictment,  and  prepare  exceptions  thereto.  'tl'^"'^l' '""' 
(66  V.  304,  §  105. J 

Sec.  7248.     The  accused  may  except  to  an  indictment  by — first,  Exception  10 an 
amotion  to  quash;  second,  a  pica  in  abatement;  and,  third,  a  demur-  '""i"^""''" 
rer.     [66  v.  304,  §  106.] 

Sec.  7249.     A  motion  to  quash  may  be  made  in  all  cases   when  Motion  to  quash 


I  7214.  It !«  no  ground  for  arrest  of  judgment  that  the  accused  went  to  trial  without  a  copy 
of  the  indictment,  no  exception  being  taken  until  after  the  verdict.  Smith  v.  .VlV»/<%  8  ().  2U4 ; 
FmU  v.  State,  8  O.  S.  JM. 

i  i24«.  See  Shtftird  v.  CammUtienm,  8  O.  S.  354 ;  Geauga  County  v.  Ranney,  IS  O.  S.  88S: 
SUte  T.  Board  o/  Cammittienen,  26  O.  S.  304. 

}  7249.  A  motion  to  quash  addresses  itself  to  the  sound  discretion  of  the  court,  and  is  never  _^  «««,»aii. 
mnted  except  in  very  clear  cases;  but  the  defendant  is  left  to  raise  the  question  in  a  mor«  "•••  ^Pf*""** 
Menial  way  by  detnurrer,  or  motion  in  arrest  of  judgment.    Ex-farU  Butkuelt,  8  O.  S.  (199. 
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7250-7256. 


there  is  a  defect  apparent  upon  the  face  of  the  record,  including  defects 
in  the  form  of  the  indictment,  or  in  the- manner  in  which  an  offense  is 
charged.     [66  v.  304,  §  107.] 

Sec.  7250.  A  plea  in  abatement  may  be  made  when  there  is  a 
defect  in  the  record  which  is  shown  by  facts  extrinsic  thereto.  [66  v. 
304,  §  108.] 

Sec.  7251.  The  accused  may  demur  when  the  facts  stated  in  the 
indictment  do  not  constitute  an  offense  punishable  by  the  laws  of  this 
state,  or  when  the  intent  is  not  alleged,  and  proof  of  the  intent  is 
necessary  to  make  out  the  offense  charged.     [66  v.  304,  §  109.] 

Sec.  7252.  When  a  motion  to  quash,  or  a  plea  in  abatement,,  is 
adjudged  in  favor  of  the  accused,  he  may  be  committed,  or  held  to 
bail  in  such  sum  as  the  court  may  require  for  his  appearance  at  the 
first  day  of  the  next  term  of  the  court.     [66  v.  304,  §  no.] 

Sec.  7253.  The  accused  shall  be  taken  to  have  waived  all  defects 
which  may  be  excepted  to,  by  a  motion  to  quash,  or  a  plea  in  abate- 
ment, by  demurring  to  an  indictment,  or  pleading  in  bar  or  the  gen- 
eral issue.     [66  v.  304,  §  in.] 

Sec.  7254.  If  the  accused  plead  in  abatement  that  he  is  not 
indicted  by  his  true  name,  he  must  plead  Ayhat  his  true  name  is,  which 
shall  be  entered  on  the  minutes  of  the  court ;  and  after  such  entry  the 
trial,  and  all  other  proceedings  on  the  ihdictment,  shall  be  had  against 
him  by  that  nam^,  referring  also  to  the  name  by  which  he  is  indicted, 
in  the  same  manner  in  all  respects  as  if  he  had  been  indicted  by  his 
true  name.     [66  v.  304,  §  112.] 

Sec.  7255.     To  a  plea  in  abatement  the  prosecuting  attorney  may 


Plea  in  abate- 
ment. 


Demurrer, 


Accused  not  to  b« 
di<icharged  when 
indictment 
quashed,  etc. 


When  defects 
waived. 


Misnomer. 


Prosecuting  «t- 


o°Teiiiy"toapie»'  d^^ur,  if  it  is  not  sufficient  in  substance,  or  he  may  reply,  setting 
in  ab^uement.        forth  any  facts  which  may  show  that  there  is  no  defect  in  the  record  as 


charged  in  the  plea.     [66  v.  304,  §  113.] 


See  Appeadix. 


I 


See  Appendlju 


'See  Appettdlx* 


See  Appendix* 


The  rcfuiwl  to  j^rant  a  motion  toquash  can  not  be  regarded  as  9l.  final  decition  of  the  question 
raised  thereby^  when  the  point  is  one  which,  if  well  taken,  would  be  available  on  demurrer  or  in 
arrest  of  judgment,     lb. 

An  objection  to  an  indictment,  on  the  ground  that  it  is  not  indorsed  as  required  by  section 
7207.  should  be  made  by  a  motion  to  quash  ;  and  when  the  accused,  without  making  uich  motion, 
pleads  guilty,  the  objection  is  waived.     Picket  v.  SiaU,  'I'l  O.  S.  406. 

Defects  in  the  form  of  an  information,  or  in  the  manner  in  which  an  oflcnse  is  charged,  must 
be  reached  by  motion  to  quash.  Objections  which  are  ground  for  such  motion  must  be  taken 
advant.tge  of  in  the  manner  prescribed,  or  they  will  be  deemed  waived.     Bartieti  v.  5/«//.  2S 

O.  s.  <m. 

\  TIT'A).  It  is  good  cause  of  a  plea  in  abatement  that  one  of  the  grand  jurors  who  found  the 
indictment  had  not  the  necessary  qualifications  of  a  grand  juror;  but  mere  irregularities  in 
velecttnj;  and  drawing  grand  jurors,  which  do  not  relate  to  or  affect  their  personal  qualitications 
a.s  such,  must  be  taken  advantage  of,  if  at  all,  by  challenge  for  cause,  and  can  not  be  so  pleaded 
inabaicmenl.     ITuUngv.  StaU,  17  O.  S.  583. 

A  pica  impeaching  the  conduct  of  the  grand  jury,  and  alleging  facts  in  contradiction  of  the 
record,  cannot  be  permitted.^     Turk  v.  State,!  O.  2  pt.  240. 

It  is  nut  a  good  plea  to  an  indictment  for  murder  that  a  member  of  the  grand  jury  which  found 
the  indictment  was  a  nephew  of  the  person  who  was  murdered.     Stnte  v.  Easter,  30  O.  S.  542. 

Nor  is  it  correct  practice  to  plead  specifically  to  an  indictment  a  matter  which  is  com- 
petent by  way  of  defense,  under  tne  plea  of  not  guiltv:  but  if  the  state  demur  generally,  or 
take  issue  on  any  such  special  plea,  the  irregularity  is  thereby  waived.     Him  v.  State,  1  O.  a.  15. 

\  ?2->l.  The  accused  may  demur  to  an  information  when  the  facts  stated  therein  do  not  cod* 
vti'tute  an  offense.     Davis  v.  State,  'A'l  O.  S.  24, 

\  7*25:1.  A  plea  of  guiltv  is  eoutvalent  as  a  waiver  to  a  demurrer,  or  a  plea  of  the  general  i&auc. 
ricket  V.  State,  22  O.  S.  4«9 ;  Carpe*-  v.  State,  'il  O.  S.  572. 

After  such  plea,  such  matters  only  as  may  be  taken  advantage  of  by  motion  in  arrest  of  judg 
mcnt  can  be  interposed  to  prevent  sentence.     Career  v.  State,  su^rn. 

A  defendant  can  not,  on  error,  avail  himself  for  the  first  time  of  the  objection  that  the  record 
fails  to  show  the  impanclinc^  of  the  grand  jury.      Vpung^  v.  State,  23  O.  S.  677. 

An  objection  that  an  indictment  is  not  properly  signed  by  the  prosecuting  attorney  of  the. 
county,  if  such  omisKion  constitutes  a  defect  at  all,  is  waived  by  pleading  the  general  iuoe, 
without  having  first  moved  to  quash.     Riflemaker  v.  State^  25  O.  S.  395. 

^  7254.  This  section  is  not  in  contravention  of  section  10,  article  I,  of  the  constitution. 
lutsure  V.  State,  19  O.  S.  43. 
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Sec.  7256.     After  a  demurrer  to  an  indictment  is  overruled,  the  Afier  uemurrer 
accused  may  plead  *'  not  guilty,"  or  in  bar.     [66  v.  304,  §  114.]  'piea"d." """'' 

ARRAIGNMENT. 

Sec.  7257-     The  accused  shall  be  arraigned  by  the  clerk  of  the  Arraignment  rf 
court  or  his  deputy,  reading  to  him  the  indictment  unless  the  accused  ■"=""*<*• 
by  himself  or  his  attorney  waive  the  reading  of  the  same,  and  he  shall 
then  be  asked  by  the  court  whether  he  is  guilty  or  not  guilty  of  the 
offense  charged.     [April  14,  1886:  83  v.  76.] 

Sec.  7258.  The  accused  may  then  ofier  a  plea  in  bar  to  the  indfct-  pie,,  ;„  bar. 
ment,  that  he  has  before  had  judgment  of  acquittal,  or  has  beei)  con- 
victed or  pardoned,  for  the  same  offense;  to  this  plea  the  prosecuting 
attorney  may  reply  that  there  is  no  record  of  such  acquittal  or  convic- 
tion, or  that  there  has  been  no  pardon;  the  issue  thus  made  shall  be 
tried  to  a  jury,  and  on  such  trial  the  accused  must  produce  the  record 
of  such  conviction  or  acquittal,  or  the  pardon,  and  prove  that  he  is  the 
same  person  charged  in  the  record,  or  mentioned  in  the  pardon ;  and  he 
shall  be  permitted  to  adduce  such  other  evidence  as  may  be  necessary 
to  establish  the  identity  of  the  offense.     [66  v.  304,  §  116.] 

Sec.  7259.  No  plea  in  bar  or  abatement  shall  be  received  by  the  Pleas  in  bar  and 
court  unless  it  is  in  writing,  signed  by  the  accused,  and  sworn  to  before  fn'^rfting'  "*  ""* 
some  competent  officer.     [66  v.  305,  §  117.] 

Sec.  7260.    If  the  issue  on  the  plea  in  bar  be  found  for  the  accused,  proceedings  after 
he  shall  be  discharged ;  if  it  be  found  against  him,  or  if,  upon  the  arraign-  j^J,,'"  "" '"" 
ment,  he  offer  no  plea  in  bar,  he  shall  plead  "guilty  "  or  "  not  guilty  "; 
but  if  he  plead  evasively,  or  stand  mute,  he  shall  be  taken  to  have 
pleaded  "not  guilty."     [68  v.  4,  §  118.] 

SEfc.  7261.    If  the  accused  plead  "guilty,"  the  plea  shall  be  entered  Pro<:eeding»on 
on  the  indictment,  and  he  shall  be  placed  in  the  custody  of  the  sheriff  p'"<>f«>»"«y- 
imtil  sentence.     [66  v.  305,  §  119.J 

Sec.  7262.     If  the  a.cu.-,e(l  plead  "not  guilty,"  the  plea  shall  be   p^^^,,^^,  „„ 
entered  on  the  indictment,  and  the  prosecuting  attornej^  shall,  under  piea  of  not  guilty 
the  direction  of  tiie  court,  designate  a  day  for  trial,  which  shall  be  a 
day  of  the  term  at  which  the  plea  is  made,  unless  the  court,  for  good 
reasons,  continue  the  case  to  a  subsequent  term ;  in  case  of  felony,  in  [„  £„,  of  felony, 
the  event  of  a  continuance,  either  before  or  after  the  accused   is  ar-  *"J'„';V/i;';r""' 
raigned,  the  court,  in  its  discretion,  may  require  any  witness  or   wit-  recosni/anc^  t.. 
nesses  that  the  prosecuting  attorney  may  designate,  to  enter  into  a  re-  •«  <:<>»n""<"' 
cognizance,  in  such  sum  as  to  the  court  may  seem  reasonable,  for  his 

i  ?'>")«  The  court  csn  not  proceed  to  final  judgment,  in  a  criminal  case,  without  a  plea  of  g„  Appmdis. 
guilty,  or  a  finding  of  a  jury,  Hirn  v.  Slatt,  1  O.  S.  15;  but  as  to  miademeanors,  see  |  TM\. 

I  7257  Although  the  record  stales  that  the  defendant  waived  arraignment,  the  judgment, 
u^n  conviction,  will  not  be  reversed,  if  the  record  discloses  proceedings  constituting  an 
a^Taignmeiit.     Coodin  v.  State,  16  O.  S.  :144. 

What  was  held  to  constitute  an  arraignment,  in  substance.    /*. 

And  see  Gtrmlty  v.  State,  37  O.  S.  1-20. 

I  7258.  What  evidence  is  admissible  under  a  plea  of  a  former  conviction  or  acquittal,  ^oiai- 
hridre  v.  State,  30  O.  S.  264 ;  Price  v.  State.  19  O.  423.  .      u  ..  „ 

The  plea  of  former  acquittal  cannot  avail  when  the  facts  necessary  to  sustain  the  second   gre  Appenols. 
indictment  would  not  have  warranted  a  conviction  on  the  first.     /VrVr  v.  Stale,  zufra  :  Methard 
V.  State,  19  O.  S.  36:1.  .  .  .  . 

A  judgment  on  the  verdict  of  conviction  or  acquittal  is  not  necessary  to  constitute  a  oar  to 
another  indictment  for  the  same  offense.  A  nolle  prosequi  entered,  without  the  consent  of  the 
prisoner,  after  the  jury  is  impaneled  and  sworn,  is  equivalent  to  a  verdict  of  acquittal. 
Mount  V.  Slate,  14  O.  2a5.  .  j  j  l     i,   j  t 

After  a  jury  had  been  sworn  in  a  criminal  case,  a  juror  arose  and  stated  he  had  been  a  mem- 
ber of  the  grand  jury  which  found  the  indictment.  Upon  inquiry  by  the  court,  the  defendant  s 
counsel  refiised  to  consent  to  proceed  with  the  jury  as  impaneled,  and  they  were  dischareeil 
A  new  jury  was  impaneled,  and  trial  proceeded,  against  the  objection  of  the  accused  :  Held,  nm 
to  be  a  bar  to  further  prosecution.     Strttiart  v.  State,  ][tO,  H.  155.  .     r        i 

When  the  discharge  of  the  jury  before  verdict,  without  the  consent  of  the  accused,  after  tli«.v 
have  retired  to  consult,  is  equivalent  toan  acquittal.  Peaft  v.  State,  3  O.  b.  229;  DaMttis  v. 
State,  U  Id.  493 ;  /iines  v.  State.  24  Id.  134. 
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;  7263-7266. 


appearance  at  any  subsequent  term  of  said  court  to  which  such  cause 
may  have  been  continued,  to  testify  in  said  cause,  and  any  witness  fail- 
ing, or  refusing  to  enter  into  said  recognizance  when  required,  shall  be 
committed  to  the  county  jail  until  such  time  as  he  may  be  called  upon 
to  testify  in  said  cause.  If  any  witness  in  any  court  is  incarcerated  in 
jail  upon  the  order  of  the  court  for  want  of  recognizance  for  his  appear- 
ance, who  is  pecuniarily  unable  to  give  the  required  bond,  he  shall  be 
paid  the  same  fees  while  so  incarcerated  as  are  allowed  to  witnesses 
by  law  in  state  cases.     \Aj)ril  it,  1882:  79  V.  112.] 


Venue  to  be 
changed  when  ar. 
impartial  trial  can 
not  be  had. 


I'roceedings  on 
change  of  venue. 


Costs  on  change 
of  venue. 


Warrant  for  trans* 
fer  of  prisoner. 


Witnesses  to  be 
recocnixed. 


See  Appendix. 


CHANGE   OF   VENUK. 

Sec.  7263.  All  criminal  cases  si  a'l  be  tried  in  the  county  where 
the  offense  was  < onnjiitted,  unless  it  appear  to  the  court,  by  affidavits, 
that  a  fair  and  impartial  trial  can  not  be  had  therein,  in  which  case  the 
court  shall  direct  that  the  person  accused  be  tried  in  some  adjoining 
county.     [66  v.  305,  §121.] 

Sec.  7264.  When  the  venue  is  changed,  the  clerk  of  the  county 
in  which  the  indictment  was  found  shall  make  a  certified  transcript  of 
all  the  proceedings  in  the  case,  which,  together  with  the  original  indict- 
ment, he  shall  transmit  to  the  clerk  of  the  court  of  the  county  to  which 
the  case  is  sent,  and  the  trial  shall  be  conducted  in  all  respects  as  if  the 
indictment  had  been  found  in  that  county ;  the  prosecuting  attorney  of 
the  county  in  which  the  indictment  yvas  found  shall  take  charge  of  and 
try  the  case ;  and  the  court,  on  application,  may  appoint  one  or  more 
attorneys  to  assist  him  in  the  trial,  and  allow  such  compensation  as  it 
deems  reasonable;  and  the  costs  accruing  from  a  change  of  venue,  in- 
cluding the  compensation  of  the  attorneys  appointed  to  assist  the  pros- 
ecuting attorney,  and  the  reasonable  expenses  of  the  prosecuting  attor- 
ney incurred  in  consequence  of  such  change  of  venue,  shall  be  allowed 
and  paid  by  the  commissioners  of  the  county  in  which  such  indictment 
was  found.     [68  v.  105,  §  122.] 

Sec.  7265.  '  When  a  court  orders  a  change  of  venue,  a  warrant 
shall  be  issued  by  the  clerk,  directed  to  the  sheriff,  commanding  him  to 
convey  the  prisoner  to  the  jail  of  the  county  where  he  is  to  be  tried, 
there  to  be  safely  kept  by  the  jailer  thereof  until  discharged  by  due 
course  of  faw ;  and  when  the  defendant  is  charged  with  a  crime  or 
offense  bailable  by  law,  and  is  at  the  date  of  the  order  changing  the 
venue  under  bonds  for  his  appearance  at  the  county  from  which  the 
venue  is  changed,  the  court  may  fix  in  the  order  the  amount  of  recog- 
nizance such  defendant  shall  give  for  his  appearance  at  the  first  day  of 
the  next  term  of  the  court  to  which  the  venue  is  changed,  and  the  clerk 
shall  take  the  same  as  in  other  cases,  and  forward  the  recognizance  with 
the  record.     [66  v.  305,  §  123.] 

Sec.  7266.  When  a  change  of  venue  is  ordered  the  court  shall 
recognize  the  witnesses  on  the  part  of  the  state  to  appear  before  the 
court  in  which  the  prisoner  is  to  be  tried.     [66  v.  305,  §  124.} 

?  7263.  The  power  to  order  a  change  of  venue  can  only  be  exercised  by  the  court  in  the  county 
wtiere  the  offense  was  committed.  Slati  v.  McGfliatt,  27  O.  S.  280  when  parties  arc  jointly 
indicted,  the  court  has  power,  upon  good  cause  shown,  to  order  a  change  of  venue  as  to  either 
of  the  defendants  on  his  motion  alone.    Bnwn  v.  SUu,  18  O.  S.  496. 
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CHAPTER  6. 

TRIAL,   AND    PROCEEDINGS    INCIDENT  THERETO. 

5K'^',9''  •      ,     .  '  Sfction 

.i8(.   Venire  for  jury  in  capital  caset.  Tl'X).  Subp<cna  may  is'ue   to  Icceptr  of  prison 

72(»S.   Venire  for  additional  jurors.  to  produi.c  wilncsv. 

"'Joi*.  Court  may  order  additional  names  to  be  ■  72i)l.  Keeper  to  take  witnes*;  before  court. 

*J'fawn.  ;  7'j92.  Witness  m:ty  be  placed  in  jail;  how  costs 

7!!70.  Service  and  return  of  venire.  paid. 

T".;7I.   PriHietlinRj    when  two  or  more  persons  ;  7293.  Deposition    of    witnesses    for    defendant 

arc  indicted  for  a  capital  offense.  may  be  taken  in  certain  c.ises. 

TJ72.   Peremptory  challenges  for  the  accused.  '  7294.  How  examination  shall  be  conducted,  etc. 

T.'7:i.  Copy  of  panel  to  he  ^ivcn  the  accused.  7293.  When  court  may  order  the  disc  harge  of  a 

7'J74.   Challenge  of  the  state,  and  for  cause.  defendant    to    give    evidence    for    the 

7273.  What   shall  be  a  lawful  jury  for  the  trial  '                   state  or  another  accused. 

of  a   i^rson   charged    with    a    capital  I  T296.  Proof  necessary  in  inscs  of  seduction. 

offense.  7..;<j7    Proof  of  carnal  kn<mledi;c. 

12,0.  W  hat   shall   be  a   lawful   jury    in    other  729)).  Proof  in  c.iscs  of  treason,  etc. 

_^     ^  criminal  cases.  7299.  What  is   prima  f;>cie  evidence  of  embei- 

72<<.  Challenge  in   cases  where  no  other  pro-  zlemcnt  bv  public  officer. 

vision  IS  made.  73(K).  Order  of  pro,  cedinijs  on  trial. 

7278.  Causes  of  challenge  of  jurors.  7301.  When     accused     may    be     tried    in     hi« 

7279.  Challenges  for  cause  ;  when  made,  and  to  absence 

be  tried  by  the  court.  7302.  Separate  trials  in  cases  of  felony. 

7280.  Each  defendant  to  be  allowed  peremptory     7308.  When  a  mistake  in  charginc  the  proper 

challenges.  offense  is  discovered. 

7281.  Form  of  oath  to  jury.  73O4.  Exceptions  by  defendant. 

7282.  Affirmation.  730^.  Exceptions    taken    by    the    prosecuting 
728.3.  Court  may  order  view  of  place.  attorney. 

72<H.  Who  competent  to  testify.  |  7306.  Proceedings  upon   the  exceptions  of  the 

72S'>.  Witness     must    disclose    I'is  connection  prosecuting  attorney. 

with  certain  offenses.  1  7S07.  Duty  of  the  supreme  court. 

72S<i.  The  defendant  may  testify.  ;  7308.  tffect    of  the   decision   of  the   supreme 


7287.  Subpoena    for  witnesses   to  issue  to  any 

county. 
72R8.  When  return  shall  be  verified  by  oath. 
72^9.  How    attendance   of   witnesses  shall    be 

enforced,  etc. 


court. 

7309.  Prisoner  indicted — when  to  be  discharged. 

7310.  Persons  indicted  and  held  to  bail — voien 

to  be  discharged. 

7311.  Proceedings  on  application  to  discharge. 


JURIES. 

Sec.  7267.  VVhen  a  person  indicted  for  a  capital  offen.se  pleads  venire  for  jury  in 
not  guilty,  the  clerk,  on  the  precipe  of  the  prosecuting  attorney,  shall  •^"P'"!  c^^s. 
draw  from  the  jury-bo.x,  as  in  other  cases,  thirty-six  ballots,  and  issue 
to  the  sheriff  a  venire  for  the  persons  whose  names  are  so  drawn,  for 
the  day  fixed  for  the  trial,  which  shall  be  served  and  returned  by  the 
sheriff  at  least  fifteen  days  before  that  day;  and  if  a  person  named 
therein  is  dead,  insane,  absent,  removed  from  the  county,  or  not  an 
elector  of  the  county,  or  has  been  convicted  of  a  felony  and  not  par- 
doned, the  sheriff  shall  note  the  fact  in  his  return.     [72  v.  4,  4;  125.] 

Sec.  7268.  If  it  appear  to  the  clerk,  by  the  retunt  of  the  sheriff,  Vcnireforad- 
that  any  person  named  in  the  venirfe  is  dead,  insane,  absent,  removed  dition.ii  jurors. 
from  the  county,  or  not  an  elector  of  the  county,  or  has  been  con- 
victed of  a  felony  and  not  pardoned,  the  clerk  shall  draw  from  the  box 
a  number  of  ballots  equal  to  double  the  number  of  persons  dead, 
absent,  or  disqualified,  and  issue  to  the  sheriff  a  venire  for  them,  for 
the  day  fixed  for  the  trial,  which  the  sheriff  shall  serve  and  return  as 
soon  as  may  be,  and  in  the  manner  provided  in  the  la.st  Section;  and 
if  it  appear  to  the  clerk,  from  such  return,  that  the  names  of  thirty-six 
qualified  jurors  are  not  in  the  venires,  he  shall  draw  ballots  and  issue 
venires,  to  be  served  and  returned  in  like  manner,  till  the  required 
number  are  summonkd.     [72  v.  4,  §  125.] 

^  7267.     It  is  not  rcc^nisite  that  a  venire  for  a  special  jury,   in  a  case  of  imirder  in   the  first   «-    i«B|,ndlx 
degree,  should  be  entitled  as  of  the  case  pending,  or  state  the  name  of  the  pcrscm  of  whose  mur*  ■^'^  ' 

der  the  indictment  charges  the  accused,     l^effner  v.  State,  10  O.  S.  598. 

^  72tW.  A  return  by  the  sheriff,  as  to  some  of  the  jurymen  named  in  a  venire,  that  they  "can 
not  be  found  in  the  county,"  is  etiuivalent  to  a  return  that  they  arc  "absent  from  the  county," 
and  authorizes  the  ^lerk  to  issue  an  alias  venire  facias,     Davis  v.  State,  25  O.  S.  :Mj9. 

0,  7267-7.").  These  sections  are  not  repealed  by  't\  5l,s9a-5189»«  enacted  March  29.  1881  (78 
V.  95),  as  amended  April  15,  1881  (78  v.   135),  or   affected   otherwise   than   in   substituting  the 
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Court  may  order 
additional  names 
to  be  drawn. 


^%. 


Sec.  7269.  The  first  thirty-six  jurors  who  answer  to  their  names 
at  the  trial,  and  who  are  without  the  disqualifications  named  in  the  pre- 
ceding section,  shall  constitute  the  panel;  but  if,  upon  the  impaneling 
of  the  jury,  it  appear  to  the  court  that  there  are  not  thirty-six  jurors 
without  the  disqualifications  aforesaid  summoned  and  present,  the  court 
may,  and  upon  motion  of  the  defendant  shall,  order  the  clerk  to  draw 
from  the  box,  as  in  other  cases,  a  sufficient  number  of  ballots  to  make 
the  number  of  competent  jurors  thirty-six.     [72  v.  4,  §  125.] 

Sec.  7270.  The  sheriff  shall  serve  and  return  the  venire  as  is  pro- 
vided for  tiie  service  and  return  of  such  writs  in  other  ca.ses.  [66  v. 
306,  {5  126.] 

Sec.  7271.  In  all  cases  where  two  or  more  persons  are  jointly 
indicted  for  the  commission  of  an  offense  the  punishment  whereof  is 
capital,  each  person  shall  be  separately  tried,  and  the  clerk  shall  make 
out  a  venire  as  provided  in  sections  seiienty-tu'o  hundred  and  sixty-seven 
and  seventy-two  hundred  and  sixty-eight  for  the  trial  of  each  person 
indicted.     [66  v.  306,  §  127.] 

Sec.  7272.  Every  person  indicted  as  aforesaid,  and  who  pleads 
not  guilty,  shall  be  entitled  to  challenge  sixteen  of  the  jurors  peremp- 
torily.    i^Mctrch  16,  1887:  84  v.  86.] 

Sec.  7273.  A  copy  of  the  panel  of  the  jury  returned  by  the  sher- 
iff shall  be  delivered  to  every  person  so  indicted  at  least  three  days 
before  the  day  of  trial.     [66  v.  307,  S  129-]  . 

Sec.  7274.     The  prosecuting  attorney  may  peremptorily  challenge 
two  of  the  panel,  and  he  and  the  defendant  may  challenge  jurors  for 
cause.     [66  v.  307,  §  130.] 
Sec.  7275.    The  jurors  summoned,  as  provided  by  sections  seventy- 
rrai"oVa'person"'  tt^o  hundr.d  and  sixty-ser'en,  se7-enty-tii<o  hundred  and  sixty-eight,  and  sa'- 
charged  wiih  a       enty-tn'o  hundred  anil  sixty-nine,  or  such  of  them  as  are  not  set  aside  on 
challenge,  together  with  so  many  of  the  bystanders  having  the  qualifi- 
cations aforesaid  as  will  make  up  the  number  of  twelve,  or,  if  the  whole 
array  be  set  aside,  twelve  of  such  bystanders  having  the  qualifications 
aforesaid,  as  may  not  be  set  aside  on  challenge,  shall  be  a  lawful  jury 
for  the  trial  of  the  prisoner  charged  with  an  offense  the  punishment  of 
which  is  capital :  provided,  that  either  party  may  demand  and  have  a 
special  venire  to  fill  the  panel,  as  provided  in  saltion  Ji/ty-one  hundred 
aiui  seventy-three.     [A/ri/ 18,   1881  :  78  v.  181.] 

Sec.  7276.  In  all  other  criminal  cases  the  jury  stimmoned  and 
impaneled  according  to  the  provisions  of  law  relating  to  the  summoning 
and  impaneling  of  juries  in  other  cases  shall  try  the  accused.  [66  v. 
^07, 


Service  and  re- 
turn of  venire. 


Proceedings  when 
two  or  more  per- 
sons are  indicted 
for  a  capital 
oflfense. 


Dcfciid.int's  per- 
cmpu>ry  chal- 
lenges. 
See  Sup. 

Copy  of  panel  to 
be  given  the  ac- 
cused. 
See  Sup. 

Challenge  of  the 
state,  and  for 
cause. 

What  shall  he  .t 
I 


tapital  offense. 


What  shall  be  a 
lawful  jury  in 
other  criminal 


See  Appendix. 


§  132.] 


wh'-cl  rlit-rein  pr>>\ided  for,  In  place  of  the  box  from  which  the  jury  &ha!l  be  drawn.     McHmgk 

V.  6fat,\  :s  O.  S.  i:>3. 

/ 

?  7272.  On  the  impaneling  of  a  jury  for  the  trial  of  a  pcr<ion  inc!ictcd  for  murder  in  the  first 
degree,  heclaimcd  the  right  to  reserve  hib  peremptory  chidlcngc  nniil  a  full  panel  of  twelve, 
Btt  ApMUdlXt  not  liable  to  successfol  challenge  lor  cause,  should  l-c  scltMc<l.  The  court  rcluvrd  this  and 
requireil  both  p.ii  ties  to  ni:>kc  their  peremptory  challei'grs  after  liavinji;  first  exhausted  their 
challenges  for  cause,  to  c,u  li  juror  a>  called,  and,  uprn  f..iitire  f'f  the  i-nrtie*.  to  make  any  valid 
chaileuKc,  ordered  the  juror  so  called-at  once  to  Le  ^\^orn  as  mcli  :  Held,  that  in  thus  select- 
ing the  jury,  there  was  no  error  to  the  injury  of  the  defendant,  ^./luj/iin  v.  Staff,  'JO  O.  S. 
2:13;  Hooker  V.  State,  4  O.  ;t(S, 

In  a  trial  for  murder  in  the  first  degree  the  defendant   is   not  entitled   to  more  than   twenty- 
three  peremptory  challenges.     Martin  v.  btate,  \K>  O.  3C1. 

\  7275.     On  a  trial   for  murder  in   the  first   degree,  where  one  of  the  panel  of  thirty-six  sum- 
(B<*  Appendix*  moncd  by  the  sheriff,  under  the  act  of  is:il,  was  excused  cu  hi-,  own  application,  it  was  not  error 

to  refuse  10  order  the  sheriff  to  summon  anoiher  in  his  place  before  exhaustii)£  the  pauel.     Mar* 
tin  v.  State.  16  O.  364. 
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Sec.  7271.  Exceptasothcrwise  provided,  the  prosecuting  attorney,  challenge  h.  cas« 
and  every  defendant,  may  peremptorily  challenge  two  of  the  panel,  and  proVuiSn  °s  mide 
any  of  the  panel  for  cause.     [66  v.  307,  §  133.]  See  Sup. 

Sec.  7278.     The  following  shall  be  good  causes  for  challenging  to  Causes  of  chai- 
any  person  called  as  a  juror  on  any  ("indlct]ment :  ,  ''"«"  "f  Juror.. 

First  —That  he  was  a  member  of  the  grand  jury  which  found  the  in- 
dictment. 

Second — ^That  he  has  formed  or  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused ;  but  if  a  juror  has  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  accused,  the  court  shall  ®*"  *  ""*" 
thereupon  proceed  to  examine  such  juror  on  oath  as  to  the  grounds  of 
such  opinion,  and  if  such  juror  shall  say  that  he  believes  he  <  np,  render 
an  impartial  verdict  notwithstanding  such  opinions,  and  if  the  court  is 
s.itisfied  that  such  juror  will  render  an  impartial  verdict  on  the  evi- 
dence, may  admit  him  as  competent  to  serve  in  .such  case,  as  a  juror- 
Third — In  indictments  for  an  offense,  the  punishment  whereof  is 
capital,  that  his  opinions  are  such  as  to  preclude  him  from  finding  the 
accused  guilty  of  an  offense  punishable  with  death. 

Fourth — That  he  is  related  within  the  fifth  degree  to  the  person  al« 
leged  to  be  injured,  or  attempted  to  be  injured  by  the  offense  charged, 
or  to  the  person  on  whose  complaint  the  prosecution  was  instituted,  or 
to  the  defendant. 

Fifth — That  he  served  on  a  petit  jury  which  was  drawn  in  the  same 
cause  against  the  same  defendant,  and  which  jury  was  discharged  after 
hearing  the  evidence,  or  rendered  a  verdict  which  was  set  aside. 

Sixth — That  he  served  as  a  juror  in  a  civil  case  brought  against  the 
defendant  for  the  same  act. 

Seventh — That  he  has  been  in  good  faith  subpoeijaed  as  a  witness  in 
the  ca.se. 

I  7277.     Under  the  act  of  1831  it  was  held  that,  when  two  or  more  persons  arc  jointly  indicted, 
each  is  entitled  to  two  peremptory  challenges,  whether  the  trial  be  joint  or  several ;  but  while 
the  prosecuting  attorney  may  challenge  two  jurors  peremptorily,  on  each  trial  where  the  parties  Sm  AppeadXx* 
are  tried  separately,  he  is  onh'  entitled   to  two  peremptory  challenges  when  the  trial  is  joint. 
Makan  v.  Stale,  ID  ().  2:12 ;  A-i/r;  v.  Sta/t,  B  O.  Wi.     See  i  72S0. 

As  to  the  right  of  peremptory  challenge  under  the  act  of  18t>8,  relating  to  struck  juries,  see 
State  V.  Miiart,  28  O.  S.  393. 

^  727S.  It  is  made  ground  of  challenge  onlv  to  a  juror  that  he  was  .i  member  of  the  grand 
jury  which  found  the  indictment ;  and  such  challenge  can  only  be  made  before  the  jury  was 
sworn.     Bfik  v.  St,:tf,  20  Ct  S.  22.H.  Sm  AppeaAfs. 

Where  no  inquiry  i'^  made  on  the  suhjert  until  after  the  vei^lict,  the  existence  of  such  cause 
for  challenge,  though  previously  unknown  to  defendant  and  his  toun^eI,  will  not  necessarily 
entitle  him  to  a  new  trial.     Jo. 

The  general  rule  is  that  a  party  omitting  to  examine  or  rh.illenuc  a  juror  wr.ivcs  all  objections 
to  his  competency.  To  take  a  case  out  of  this  rule  it  is  not  eiunigh  merely  u»  iliow  the  igno- 
rance of  the  party,  or  hi's  disbelief  of  the  ilivqualifii  atioii  of  the  juror  :  and  this  rule  applies  as 
well  to  jurors  summoned  ujion  special  venire,  as  to  jurats  dr.iwn  frnin  the  box.  Kenrick  v. 
Repfard,  23  O.  S.  .Ttl. 

As  to  the  constitutionality  and  the  construction  of  the  second  clause  of  the  section,  see 
Fonts  V.  Slate.  7  O.  S.  473;  Confer  v.  State,  Vt  O.  S.  S28;  Frazier  v.  Stale.  23  O.  S.  5.51; 
McHugk  V.  Slatt,  38  O.  S.  152;  42  O.  S.  1.54  ;  Enuin  v.  State,  29  O.  S.  186,  IS9,  190 

When  a  new  trial  is  asked  on  the  alleged  ground  that  one  of  the  jurors  had  previously 
expressed  his  opinion  as  to  the  prisoner's  niiilt,  trie  .,\errulini;  of  such  motion  will  not  be  held 
erroneous  if  the  evidence  (T  the  f.irt  of  such  cxpn ■^>ii•n  »  f  opinion  is  confiiLting,  or  there  is 
testimony  tending  to  di<i»iovc  it.     lilackburii  v.  ^tate.  23  O   S.  I  Iti. 

Nor  can  the  ruling  tji  the  court  in  overruling  the  motion  for  a  new  trial,  or  a  challenge  to  the 
competency  of  the  juror,  be  reviewed,  unlcs'."'ilic  record  shows  affirmatively  that  it  contains 
all  the  evidence  submitted  to  the  court  hcl.-w  .m  the  question.      Cooper -v.  Stale,  Ki  O.  S.  :I28. 

The  expression  by  a  juror,  liefore  the  trial,  of  a  hypothetical  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  dcpciitlenl  r.j.oii  a  parliiiilar  slate  of  facts  as  to  the  c.xi'-tcncc  of  \s  hi(  h  no 
opinion  is  given,  does  not  constitute  a  sufTiciciit  ground  for  a  new  Iri.il.  Ictijiur^.  Slate,  10 
O.  S.  S9,s.  .  • 

If  a  juror  has  formed  or  expressed  an  opinion  in  relation  to  a  portion  of  the  fjicts  enibracorl  in 
the  issue,  but  not  upon  the  whole  is.iiie,  and.  otherwise,  stands  indifferent,  the  allowance  or 
refu?>al  of  the  chalten,L;e  is  within  the  discretion   of  the  court.      /'<-7o  v.  M<l>ivitt,  31   O.   S.  139, 

A  new  trial  will  not  be  granted  for  errors  in  the  rulings  of  the  court  on  the  examination  of  a 
jtiror  on  his  r-(7t>if/>r,  or  to  the  refusal  of  the  court  to  sustain  a  challenge  for  cause,  where  the 
juror  was  set  aside  on  a  peremptory  challenge,  and  the  defendant  went  to  trial  without  exhaust- 
ing  his  peremptory  challenges.     Mimiiis  v.  State,  It!  O.  .S,  221  ;  Eraiin  v.  Stale,  29  O.  S.  INti. 

Nor  where  the  objectionable  juror  was  subsequently  excluded  from  the  panel  on  the  i  crcinp- 
tory  challenge  of  the  state      Criffiit  v.  State.  18  O.  S.  438. 
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7279-72S4. 


Challenges  foi: 
r^use — when 
made,  and  to  be 
tried  oy  the  court 

Each  defendant 
to  be  allowed 
peremptory  chal* 
lenges. 

Form  of  oath  to 
jury. 


Affirmation. 


Eighth— That  he  is  a  habitual  drunkard. 

Ninth — The  same  challenges  shall  be  allowed  in  criminal  prosecu- 
tions that  are  allowed  to  parties  in  civil  cases.  \^March  i8,  1884:  81 
V-  53] 

Sec  7279.  All  challenges  for  cause  shall  be  tried  by  the  court,  on 
the  oath  of  the  person  challenged,  or  on  other  evidence,  and  shall  be 
made  before  the  jury  is  sworn.     [66  v.  307,  §  135.] 

Sec.  7280.  If  two  or  more  persons  be  put  on  trial  at  the  same 
time,  each  must  be  allowed  his  separate  peremptory  challenges.     [66  v. 

307.  §  I36I  See  Sup. 

Sec.  7281.  When  all  challenges  have  been  made,  the  following 
oath  shall  be  administered:  "You  shall  well  and  truly  try,  and  true 
deliverance  make,  between  the  state  of  Ohio  and  the  prisoner  at  the 
bar  (giving  his  name) :  so  help  you  God."     [66  v.  307,  §  137.] 

Sec.  7282-  A  juror  shall  be  allowed  to  make  affirmation ;  and  the 
words  "  this  you  do  as  you  shall  answer  under  the  pains  and  penalties 
of  perjury,"  shall  be  substituted  instead  of  the  words  "so  help  you 
God."     [66  V.  308,  §  138.] 

evidence:. 

Sec.  7283.  Whenever  in  the  opinion  of  the  court  it  is  proper  for 
the  jurors  to  have  a  view  of  the  place  at  which  any  material  fact  occur- 
red, it  may  order  them  to  be  conducted  in  a  body,  under  the  charge  of 
the  sheriff,  to  the  place,  which  shall  be  shown  to  them  by  some  person 
See  Appendix,  appointed  by  the  court;  and  while  the  jurors  are  thus  absent  no  person 
other  than  the  sheriff  having  them  in  charge,  and  the  person  appointed 
to  show  them  the  place,  shall  speak  to  them  on  any  subject  connected 
with  the  trial.     [66  v.  318,  §  206.] 

Sec.  7284.  No  person  shall  be  disqualified  as  a  witness  in  any 
criminal  prosecution  by  reason  of  his  interest  in  the  event  of  the 
same,  as  a  party  or  otherwise,  or  by  reason  of  his  conviction  of  any 
crime ;  and  husband  and  wife  shall  be  competent  witnesses  to  testify 
in  behalf  of  each  other  in  all  criminal  prosecutions ;  but  such  interest, 
conviction,  or  relationship  may  be  shown  for  the  purpose  of  affecting 
his  or  her  credibility.  But  husband  or  wife  shall  not  testify  concern- 
ing any  communication  made  by  one  to  the  other,  or  act  done  by 
either,  in  the  presence  of  each  other  during  coverture  unless  the  com- 
munication was  made,  or  act  done  in  the  known  presence  or  hearitig 
of  a  third  person  competent  to  be  a  witness  or  unless  in  case  of  per- 
sonal injury  by  either  the  husband  or  wife  to  the  other ;  and  the  rule 
shall  be  the  same  if  the  marital  relation  has  ceased  to  exist;  pro- 
vided, that  the  presence  or  whereabouts  of  the  husband  or  wife  shall 
not  be  construed  to  be  an  act  under  this  section.  \March  28,  1889 : 
86  V.  161. 1 


lay 

view  of  put 

See  Sup. 


Who  competent 
to  testify. 


SaifOm. 


See  Appeadlx. 


^  7279.       Sec  appendix. 

'i  7281.  Where  the  record  bhows  that  "  ihc  jury  were  sworn  to  well  andtruly  try,  and  true 
deliverance  make,  between  the  state  of  Ohio  and  the  prisoner  at  the  bar,"  it  will  be  presumed 
that  the  statutory  form  was  observed  in  administering  the  oath.  Warekam  v.  State,  25  O.  S. 
6U1:    liartletty.  Statt.l&X&.iXS.  ...  ,  . 

Where  the  record  shows  that  the  jury  was  duly  sworn  to  well  and  truly  try  and  true  de- 
liveriince  make  between  the  state  and  the  accused,  the  fact  that  the  record  does  not  conuin 
the  invocation,  "  So  help  you  God,"  affords  no  ground  of  reversal.     Kerr  v.  Stale,  36  O.  S.  614> 

\  728.J.  Where  separate  trials  are  awarded  "to  parties  jointly  indicted,  each  is  a  competent 
witness  ag.iinst  the  other.     Brvwn  v.  St<lte,  18  O.  S.  496.      ,    ^ .  ,  .  .  , 

Evidence  can  not  be  given  tO  prove  an  infamous  crime,  of  which  a  witness  has  not  Keen  coa- 
vicled,  to  impeach  his  credit.     IVebb  v.  State,  29  O.  S.  S57.  .     .        ,  _ 

The  credlbijity  of  a  witness  can  not  be  affected  by  showing  hi5  former  conviction  of  an  offense 
under  a  city  ordinance  against  disorderly  conduct.  A  conviction  which  may  be  shown  to  affect 
the  credibility  of  a  witness,  under  this  section,  is  such  only  as,  mdeiKtident  of  the  section,  would 
have  rendered  the  convict  incompetent  to  testify.     Coile  v.  Stale,  Si  iJ.^.lW-  _    . 

Husb.ind  and  wife  are  not  competent  witnesses  for  or  arainst  each  other  in  crimuiaf  prosecu- 
tions. StecH  V.  State,  20  O.  S.  333:  Shulti  v.  Slate.lO.  O.  S.  276 ;  except  where  either  husband 
or  wife  assaults  the  other.     Whifp  v.  State,  34  O.  S.  87. 
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Sec.  7285.     If  a  person  called  to  testify  on  behalf  of  the  state,  witness  must  rfis 
before  any  justice  of  the  peace,   grand  jury,  or  court,  upon  any  com-  J^i'^^'J'j'th  cTmiii 
plaint,  information,  or  indictment,   for  any  offense  defined  in  sections  offenses. 
sixty-nine  hundred  and  t/iirty-fiiv  to    sixty-nine  hundred  and  t/iirtysix,  in- 
clusive, disclose  any  fact  tending    to  criminate  himself  in  any  matter 
made  punishable  by  saiil  sections,  he  shall  thereafter  be  discharged  from 
all  liability  to  prosecution  or   punishment  for  sucli  matter  of  offense; 
and  a  person  to  whom  intoxicating  liquor  has  been  sold  in  violation  of 
law  shall  be  a  competent  witness  to  prove  such  fact,  or  any  other  fact 
tending  thereto.      [66  v.  318,  {^  207;   52  v.  153,  §  13.] 

Sec.  7286.     On  the  trial  of  all  indictments,  complaints,  and  other  The  defendant 
proceedings,  against  a  person  cliargetl  with  the  commission  of  an  of-  ■""''  "V''' 
fense,  the  person  so  charged  shall,  at  his  own   recjuest,  but  not  other- 
wise, be  a  competent  witness;  but  his   neglect  or  refusal  to  testify  shall 
not  create  any  presumption  against    him,  nor  shall  any  reference  be 
made  to,  nor  any  comment  be  made  upon,  such  neglect  or  refusal. 
[66  V.  308,  §  140.] 

Sec.  7287.-  In  all  criminal  ca.ses  the  clerk,  upon  a  precipe  being  Subposna  forwu- 
filed,  shall  is.sue  writs  of  subpcena  for  all  witnesses  named  therein,  di-  "°y"Junt'""* '° 
reeled  to  the  sheriff  of  his  county,  or  of  any  county  where  the  wit- 
nesses reside  or  are  found,  which  shall  be  served  and  returned  as  in 
other  cases;  and  the  sheriff,  by  writing  indorsed  oTi  the  writs,  may 
depute  any  disinterested  person  to  serve,  and  return  the  same ;  pro- 
vided, that  the  number  of  witnesses,  who  are  expected  to  testify  upon 
the  subject  of  character  or  reputation,  for  which  subpoenas  may  be  is- 
sued, shall  be  designated  upon  the  precipe,  and  shall  not  exceed  ten  Limit  in  certain 
upon  each  side,  unless  a  deposit  shall  first  be  made  with  the  clerk  of  "^""='- 
at  least  one  per  diem  and  mileage  fee  for  each  additional  witness,  ex- 
cept in  the  case  of  murder  in  the  first  or  second  degree,  manslaughter, 
rape,  assault  with  intent  to  commit  rape,  or  selling  intoxicating  liquors 
to  a  person  in,  the  habit  of  becoming  into.xicated.  No  witness  in  ad- 
dition to  the  number  of  ten  upon  each  side  shall  be  permitted  to  tes- 
tify upon  the  question  of  character  or  reputation,  in  any  criminal  case 
with  the  exceptions  aforesaid,  unless  his  full  per  diem  and  mileage  fee 
has  been  deposited  as  aforesaid,  or  paid  by  tlie  party  in  whose  behalf 
he  is  sworn,  and  the  clerk  shall  not  issue  a  certificate  for  compensation 
to  be  paid  out  of  the  county  treasury  to  any  witness  in  addition  to  the 
number  of  ten,  who  has  testified  upon  the  subject  of  character  or  rep- 
utation, except  as  aforesaid.     \^March  11,  1889:  86  v.  77.] 

Sec.  7288.     If  the  subpoena  be  served  by  a  person  so  deputized  when  return 
he  shall  return  thereon  the  manner  in  which  the  same  was  served,  and  by'oath."'"  ' 
also  make  oath  to  the  truth  of  the  return  before  some  person  compe- 
tent to  administer  oaths,  which  shall  be  indorsed  on  the  writ;  and  the 
subpoena  shall  be  returned  according  to  the  command  thereof,  by  the 
person  serving  the  same,  through  the  post-office  or  otherwise.     [66  v. 

308.  S  142.] 

Sec.   7289.     E.xcept  as  otherwise  provided,  the  provisions  of  the  How  aiiend.incc 
rode  of  civil  procedure  relative  to  comjielling  the  attendance  and  testi-  be  enforce",  ^cl' 
mony  of  witnesses,  their  examination,  and  the  administering  of  oaths 
and  affirmations,  and  proceedings  for  contempt  to  enforce  the  remedies 
and  protect  the  rights  of  parties,  shall  extend  to  criminal  cases,  so  far 
as  they  are  in  their  nature  applicable.     [66  v.  308,  §  143.] 

~Tm.  Where  a  defendant  forbears  to  testify  ns  a  witness  in  his  own  behalf,  and  the  counsel 
for  the  state,  being  engaged  in  the  argument  of  the  case  to  the  jury  upon  what  he  claimed  to 
be  matter  ol"  fact,  the  prisoner  interrupts  the  counsel  by  a  contradictor,'  ^.5»"">'="' "^  '"^•-  ''  See  Appendix.  .. 
the  hearing  of  the  jury ,  and  the  counsel  thereupon  .says  to  the  defendant:  "You  had  an  oppor- 
tunity to  tesafy  in  this  case,  and  did  not  do  so,"  and  it  not  appearing  that  the  court  was  m 
any  way  derelict  in  duty  in  the  premises,  such  occurrence  does  not  constitute  good  cauie  tor  the 
granting  of  a  new  trial.     Catkins  v.  State,  18  O.  S.  366. 


Digitized  by 


Google 


1786 
Tit.  II,  Ch.  6.       TRIAL,  AND  PROCEEDINGS  THEREON. 


I  7290-7296. 


Subpoena  may 
issue  to  keeper 
of  prison  to  pro* 
duce  witness. 


Keeper  to  take 
witness  before 
court. 


Witness  may  be 
place4in  jail;  how 
costs  paid. 


Deposition  of  wit- 
nesses for  defend- 
ant may  be  taken 
in  cevtain  cases. 


Rp*  'ppttndlx. 


How  examination 
shall  be  con- 
ducud,  etc. 


When  court  may 
order  the  dis- 
charge of  a  de- 
fendant to  give 
evidence  for  the 
state  or  another 
accused. 


Proof  necessary  in 
cases  of  seduction. 


Sec.  7290.  When  it  is  necessary  to  procure  the  testimony  of  a 
person  confined  in  the  penitentiary,  or  in  any  work-house  or  prison,  on 
the  trial  of  any  issue  upon  an  indictment,  or  upon  any  hearing  before 
a  grand  jury,  the  court,  or  any  judge  in  vacation,  may  order  a  subpoena 
to  be  issued,  directed  to  the  warden  of  the  penitentiary,  or  to  the 
superintendent  or  keeper  of  the  work-house  or-  prison,  commanding 
him  to  bring  the  witness  named  in  the  subpoena  before  the  court. 
[70  V.  78,  8  I.] 

Sec.  7291.  The  warden,  superintendent,  or  keeper,  upon  receiv- 
ing such  subpoena,  shall  take  such  witness,  or  cause  him  to  be  taken, 
before  the  court,  at  the  tirne  and  place  named  in  the  subpcena,  and 
hold  him  until  he  is  discharged  by  the  court ;  when  so  discharged  he 
shall  be  returned,  in  the  custody  of  the  officer,  to  the  place  of  impris- 
onment from  which  he  was  taken ;  and  such  officer  may  command  such 
assistance  as  he  deems  proper  for  the  safe  transportation  of  tlie  witness. 
[70  V.  79,  §  2.] 

Sec.  7292.  When  such  witness  is  in  attendance  upon  any  court 
he  may  be  placed  for  safe-keeping  in  the  jail  of  the  county ;  and  the 
expenses  of  the  officer  in  transporting  him  to  and  from  the  court  to 
which  he  is  summoned  shall  be  allowed  by  the  court,  and  taxed  and 
paid  as  other  costs  against  the  state.     [70  v.  79,  4^§  3,  4.] 

Sec.  7293.  When  an  issue  of  fact  is  joined  upon  an  indictment, 
and  a  material  witness  for  the  defendant  resides  out  of  the  state,  or,  if 
he  resides  within  the  state  and  is  sick  or  infirm,  or  is  about  to  leave  the 
state,  or  is  confined  in  any  prison  of  the  state,  the  defendant  may  apply, 
in  writing,  to  the  court,  or  the  judge  thereof  in  vacation,  for  a  com- 
mission to  examine  such  witness  upon  interrogatories  thereto  annexed ; 
and  such  court  or  judge  may  grant  the  same,  and  make  an  order  stat- 
ing in  what  manner,  and  for  what  length  of  time,  notice  shall  be  given 
to  the  prosecuting  attorney  before  such  witness  shall  be  examined.  [70 
v.  145,  §  144.] 

Sec.  7294.  The  examination  of  the  witness  shall  be  taken  and 
certified,  and  the  return  thereof  to  court  made,  as  is  provided  for  tak- 
ing depositions  in  civil  cases;  and  the  commissioners  so  appointed  shall 
receive  such  compensation  as  the  judge  of  the  court  of  common  pleas 
shall  direct,  which  shall  be  paid  out  of  the  county  treasury,  and  be 
taxed  as  part  of  the  costs  in  the  case.     [66  v.  309,  ^  US-] 

Sec.  7295.  When  two  or  more  persons  are  jointly  indicted,  the 
court  may,  at  any  time  before  a  defendant  has  gone  into  his  defense", 
direct  any  one  of  the  defendants  to  be  discharged,  that  he  may  be  a 
witness  for  the  state ;  an  accused  party  may  also,  when  there  is  not 
sufficient  evidence  to  put  him  upon  his  defense,  be  discharged  by  the 
court,  or,  if  not  discharged  by  the  court,  he  shall  be  entitled  to  the 
immediate  verdict  of  the  jury,  for  the  purpose  of  giving  evidence  for 
others  accused  with  him ;  and  such  order  of  discharge  in  either  case 
shall  be  a  bar  to  another  prosecution  for  the  same  offense.     [66  v.  309, 

Sec.  7296.  In  trials  for  seduction  under  promise  of  marriage,  and 
on  indictments  under  section  seven  thousand  and  twenty-four^  no  convic- 
tion shall  be  had  on  the  testimony  of  the  person  offended  against. 


g  7290.  A  Rbsoli'tion  Relative  to  Bringing  Prisoners  from  other  Statks  to  Ohio 
TO  Testify.— .5*  it  resolved  by  the  General  Assembly  of  the  State  of  Oh io^  That  the  governor 
of  the  State  of  Ohio,  upon  the  written  request  of  the  prosecuting  actorne^r  of  any  county  of  t)i^!> 
state,  representing  that  any  person  held  in  confinement,  under  sentence  in  the  penitentiary,  or 
other  penal  institution  of  any  other  state,  is  a  material  witness  for  the  state  oX  Ohio,  in  any 
criminal  cause  pending  in  such  county,  in  which  the  crime  charged  is  a  felony,  is  hereby 
authorized  to  maVe  a  request  upon  the  proper  officers  of  such  penal  institution,  in  which  sucn 
person  is  confined,  asking  that  such  person  oe  brought  into  such  county,  in  this  state  to  testify 
in  behalf  of  the  state  of  Ohio,  which  request  shall  be  accompanied  by  a  certified  copy  of  the 
provisions  of  the  statutes  of  Ohio,  protecting  such  person  from  discharge.  [March  ]  1,  18ff7 :  &1 
V.  446.1 
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unsupported  by  other  evidence  to  the  extent  required  as  to  the  princi-  ^*  U  ™2i'.  7034. 
pal  witness  in  cases  of  perjury.     [66  v.  309,  4$  147;  56  v.  158,  §  i ;  75  *•*<'•** 
V.  142,  S  i] 

Sec.  7297.     Carnal    knowledge    or  sexual  intercourse  shall     be  Proof  of  camii 
deemed  complete  upon  proof  of  penetration  only.     [71  v.  14,  §  1.]        knowledge. 

Sec.  7298.     Unless  he  confess  his  guilt  in  open  court,  no  person  Proofincasesof 
shall  be  convicted  of  treason  except  by  the  testimony  of  two  credible  "=««>■>. «": 
■witnes.ses  to  the  same  overt  act  laid  in  the  indictment,  or  of  misprision 
of  treason,  or  of  setting  on  foot  or   providing  the  means   for  unau- 
thorized military  expeditions,  except  by  the  testimony  of  two  credible  *•**•*••• 
witnesses.     [66  v.  309,  ^  149;  58  v.  no,  §  4.] 

Sec.  7299.     Any  failure  or  refusal  to  pay  over,  or  to  produce,  the  what  u  prima 
public  money,  or  any  part  thereof,  by  an  officer  or  other  person  charged  e^h';i^ic''m"nt  by 
with  the  collection,  receipt,  transfer,  disbursement,  or  safe-keeping  of  pubu"officer. 
the  public  money,  or  any  part  thereof,  whether  belonging  to  the  state, 
or  to  any 'County,  township,  municipal  corporation,  or  board  of  educa- 
tion in  this  state,  or  any  other  public  money  whatever,  or  to  account 
to,  or  to  make  settlement  with,  any  proper  and  legal  authority,  of  the 
official  accounts  of  such  officer  or  person,  shall  be  held  and  taken  as 
prima  facie  evidence  of  the  embezzlement  thereof;  and  upon  the  trial 
of  any  such  officer  or  person  for  the  embezzlement  of  public  money 
under  section  sixty-eight  hundred  and  forty-one,  it  shall  be  sufficient  evi- 
dence, for  the  purpose  of  showing  a  balance  against  him,  to  produce  a  ^ 
transcript  from  the  books  of  the  auditor  of  state,  or  the  auditor  of  the 
county,  or  the  records  of  the  commissioners  of  the  county ;  and  the 
refusal  of  any  such  officer  or  person,  whether  in  or  out  of  office,  to  pay 
any  draft,  order,  or  warrant  drawn  upon  him  by  the  proper  officer, 
for  any  public  money  in  his  hands,  no  matter  in  what  capacity  the  same 
was  received  or  is  held  by  him,  or  any  refusal,  by  any  person  or  public 
officer,  to  pay  over  to  his  successor  any  public  money  or  securities 
promptly,  on   the  legal  requirement  of  any  authorized  officer  of  the  , 
state  or  county,  shall  be   taken  on  the  trial  of  an  indictment  against 
him  for  embezzlement  as  prima  facie  evidence  of  such  embezzlement.  "•  *  "•  *"•• 
[S5  V.  44.  §  1 5-] 

TRIAL. 

Sec.  7300.     After  the  jury  is  impaneled  and  sworn,  the  trial  shall  Order  of  proc*f4 
proceed  in  the  foUowingiorder  :  mgsontnai. 

1.    The  counsel  for  the  state  must  state  the  case  of  the  prosecution,  set\\bvfi,(ssi. 
and  may  briefly  state  the  evidence  by  which  he  expects  to  sustain  it 

\  TiSn.    This  section  dispensing  with  proof  of  emistio  semenis,  has  no  relation  to  capacity  ;   -^  Ai«m,i,i|I»  *  * 

and  hence  it  does  not  so  enlarge  the  meaning  of  the  statutory  provision  in  relation  to  rape  as  to  '••  *PP«oaix« 
include  persons  not  theretofore  amenable  to  that  provision.     HitttfUddle  v.  State,  S.5  O.  S.  52. 

\  7300.  Where  counsel  for  the  plaintiff  address  the  jury,  the  testimony  being  closed',  and  the 
counsel  for  defendant  decline  a  reply,  the  counsel  for  the  pl.tintilf  cannot  address  the  jury 
a  second  time.    CoodiHOw  v.  Tafpan,  1  O.  (Kl.  ' . 

The  coort  has  the  power  to  limit  the  time  occupied  in  the  argument  of  the  catc  to  the  jury ;  but ' 
the  ex«^se  of  the  power  should  be  reasonable,  leaving  full  time  for  the  fair  discussion  and 
presentation  of  the  case.     Weavers .  State,  24  O.  S.  ^tf>i.  ■  . 

For  what  was  held  to  be  an  abuse  of  the  power,  see  Dilte  v.  State,  34  O.  S.  617.  ^^    .  -. 

The  allowing  of  evidence  to  be  introduced  out  of  its  order  rests  in  the  sound  discretion  of  the    S«e  App^BvlX* 
court.     H'ebky.  State,  ■0)0.  S.iJ\. 

Where,  on  the  trial  of  a  capital  case,  a  witness  attending  court  under  subpcena  on  behalf  of  the  .  ^  ■ 

state  departs  without  leave,  it  is  competent  for  the  court  to  suspend  the  progress  of  the  trial 

for  the  purpose  of  enforcing  the  attendance  of  the  witness  by  attachment.     The  time  to  be  ' 

allowed  IS  in  the  discretion  of  the  court.  Where_  there  is  no  reason  to  believe  that  the  defend- 
ant has  been  prejudiced,  a  delay  of  three  days  will  not  necessarily  invalidate  the  verdict.  Cri^ 
fin  V.  State,  18  O.  S.  438. 

The  mere  failure  of  the  court  to  instruct  the  jury  upon  a  particular  point  of  law  arising  in  the  I 

case  is  not  erroneous.  To  make  such  failure  a  ground  of  error  the  court  should  have  been 
requested  to  instruct  upon  it.    Jones  v..  State,  20  O,  34.  ^  *  ^ 

When  the  record  shows  that  the  court  refused  to  give,  in  "  the  language  and  form  "  requested, 
a  true  and  pertinent  proposition  of  law  in  its  charge  to  the  jury,  it  will  be  presumed,  in  th«  ^ 
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2.  The  defendant,  or  his  counsel,  niust  then  state  his  defense,  and 
may  briefly  state  the  evidence  he  expects  to  offer  in  support  of  it. 

3.  The  state  must  first  produce  its  evidence  ;  and  the  defendant  will 
then  produce  his  evidence. 

4.  The  state  will  then  be  confined  to  rebutting  evidence,  unless  the 
court,  for  good  reasons,  in  furtherance  of  justice,  permit  it  to  offer  evi- 
dence in  chief. 

5.  When  the  ■  evidence  is  concluded,  either  party  may  request 
instructions  to  the  jury  on  points  of  law,  which  shall  be  given  or  refused 
by  the  court ;  which  instructions  shall  be  reduced  to  writing  if  either 
party  request  it. 

6.  When  the  evidence  is  concluded,  unless  the  case  be  submitted 
without  argument,  the  counsel  for  the  state  shall  commence,  the  defend- 
ant or  his  counsel  follow,  and  the  counsel  for  the  state  conclude,  the 
argument  to  the  jury. 

7.  The  court,  after  the  argument  is  concluded,  shall  immediately, 
and  before  proceeding  with  other  business,  charge  the  jury;  which 
charge,  or  any  charge  given  after  the  conclusion  of  the  argument,  shall 
be  reduced  to  writing  by  the  court,  if  either  party  request  it  before  the 
argument  to  the  jury  is  commenced;  such  charge  or  charges,  or  any 
other  charge  or  instruction  provided  for  in  this  section,  when  so  written 
and  given,  shall  in  no  case  be  orally  qualified,  modified,  or  in  any  man- 
ner explained  to  the  jury  by  the  court ;  and  all  written  charges  and 
instructions  shall  be  taken  by  the  jury  in  their  retirement,  and  returned 
with  their  verdict  into  court,  and  shall  remain  on  file  with  the  papers  of 
the  case.     [66  v.  309,  §  151.] 

Sec.  7301.  A  person  indicted  for  a  misdemeanor  may,  upon  his 
request  in  writing,  subscribed  by  him  and  entered  on  the  journal,  be 
tried  in  his  absence,  or  by  the  court ;  no  other  person  shall  be  tried 
unless  personally  present;  but  if  a  person  indicted  escape,  or  forfeit 
his  recognizance,  after  the  jury  is  sworn,  the  trial  shall  proceed,  and  the 
verdict  be  received  and  recorded ;  if  the  oflense  charged  is  a  misde- 
meanor, judgment  and  sentence  shall  be  pronounced  as  if  ho  were  per- 
sonally present ;  and  if  the  offense  charged,  is  a  felony,  the  case  shall 
be  continued  until  the  convict  appears  in  court,  or  is  retaken.     [66  v. 

31°.  S  152-] 

Sec.  7302.  When  two  or  more  persons  are  jointly  indicted  for  a 
felony,  each  shall,  on  application  to  the  court  for  that  purpose,  be  tried 
separately.     |66  v.  310,  §  153.]  1 


Wk«n  accused 
may  be  tried  in 
his  absence. 
See  Sup. 


Separate  trials  in 
cases  of  felony. 


8««  Appendix. 


absence  of  anything  appearing  in  the  record  Co  the  contrary,  that  the  same  charge  was  sub- 
stantially given,  though  in  other  lanuiiage  and  form.     Holm  v.  Stnte,  ai  ().  S.  .171. 

The  court  is  not  bound  to  reduce  instructions  to  writing  unless  rcqttcstcd  so  to  do  before  the 
argument  of  the  case  to  the  jury  ;  nor  to  read  or  deliver  the  charges  when  so  reduced  to  writ- 
ing after  the  close  of  the  argument,  if  argument  is  made.     Blacklurn  v.  Stnte,  2S  O.  S.  146. 

The  judge  has  no  right  to  communicate  with  the  jury  respecting  the  charge  of  the  court  after 
the  jury  have  retired,  except  publicly,  and  by  affording  the  accused  the  opportunity  to  be  pres- 
ent.   Kirk  V.  Utatt.  1 1  O.  511 L  A>i«  v.  .9te/<-,  -Jfi  O.  S.  208 :  see,  also,  Camphcll  v.  Brckitt.  X O.  S.  210. 

Section  5191  applies  to  criminal  as  well  as  to  civil  trials.     HuUe  v.  State^  55  O.  S.  ^1. 

And  sec  McHugk  v.  State,  42  O.  S.  l&l. 

\  7301.  At  the  return  of  the  verdict  it  is  the  right  of  the  accused  to  be  present,  and  if  pre- 
vented by  imprisonment  or  other  improper  means,  he  is  entitled  to  a  new  trial.  Rose  v.  Statt, 
20  O.  31 ;  Sargent  v.  State,  II  O.  472. 

But  not  ii  his  .ilisence  is  voluntary.      Flg/it  v.  State,  70. 1  pt.  181:    IVilton  v.  St»te,20.  S.319. 

The  counsel  t*or  ihc  accused  arc  entitled  to  a  reasonable  opportunity  to  be  present.  Weaver  r. 
State,  24  O.  S.  JM;  Cruien  v.  State,  10  Id,  258;  Sutcliffe  v.  State,  18  O.  469. 

^  7302.  A  motion  by  one  of  two  persons  jointly  indicted,  for  a  change  of  venue  as  to  him  alone, 
necessarily  includes  a  motion  for  a  separate  trial;  the  granting  of  such  motion  necessarily 
includes  the  granting  of  a  motion  for  a  separate  trial  also.     Brown  v.  State,  II)  O.  S.  496. 

After  an  order  for  separate  trials,  the  cases  are  to  be  regarded  for  most  purposes  as  separate 
and  distinct  indictments.     Jb.  ;  Noland  v.  State  19  O.  181 ;  AlleH  v.  State,  10  O.  S.  287. 

The  waiver  of  the  right  to  separate  trials  'vill  be  implied  where  the  parties  proceed  without 
objection  to  impanel  a  jury  and  exercise  the  right  of  challenge.  Hullinger  v.  State.  25  O.  S 
441. 

Where_ an  indictment  against  two,  charged  one  with  burning,  and  the  other  with  procuring 
the  burning  of  the  building,  it  is  not  error  for  the  court  to  award  separate  trials,  on  motion  of 
the  prosecuting  attorney.     AlUn  v.  Slate,  10  O.  S.  287. 
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Sec.  7303.     If  it  appear  at  any  time  before  verdut  iliai  a  mistake  \vi,cn  .i mistake 
has  been  made  in  charging  the  i>roper  offense  in  the  indictment,  the  >■>  charging  the 

,        J .      ,  1-1  •      1  •  ,  ■      ,        proper  ofTcnie  ts 

jury  may  be  discharged,  without  jjrejudice  to  the  prosecution,  and  the  discorercd, 
accused,  if  there  is  good  cause  to  detain  him,  may  be  recognized  to  ap- 
pear at  the  next  term  of  the  court,  or,  in  default  thereof,  committed  to  tjee  Appendix, 
jail;  and  in  such  case  the  court  may  recognize  the  witnesses  for  the 
state  to  appear  at  the  same  time  and  testify.     [66  v.  310,  J^S  154,  'SS-] 

EXCEPTIONS. 

Sec.  7304.     If   a  defendant  feels  himself  aggrieved  , by  any  de-  Bill  of  exceptions 
cision  of  the  court,  he  may  present    his   bill   of   exceptions   thereto,  cnmra^frUi'. '" 
which  the  court  shall  sign,  and  the  same  shall  be  made  a  part  of  the 
record,  and  have  the  same  force  and  effect  as  in  civil  cases ;    if   ex- 
ceptions be  taken  to  the  decision  of  the  court  overruling  a  motion  for 
a  new  trial,  because  the  verdict  is  not  sustained  by  sufficient  evidence,  8m  Appca£ix. 
or  is  contrary  to  law,  the  bill  of  exceptions  must  contain  all  the  evi- 
dence; and  the  taking  of  all  bills  of  exception  shall  be  governed  by 
the  rules  established  in  civil  cases.     \March  5,  1887  :  84  v.  45.] 

Sec.  7305.  The  prosecuting  attorney  may  except  to  any  decision  E»cepiionj  by 
of  the  court,  and  present  his  bill  of  exceptions  thereto,  which  the  wifney."""* "' 
court  shall  sign  and  the  same  shall  be  made  a  part  of  the  record.  §„  ADp««dii 
\March  5,  1887  :  84  v.  45.] 

Sec.  7306.     The  prosecuting  attorney  may  present  such  bill  of  c.\-  Proceedingi  upo« 
ceptions  to  the  sujireme  court,  and  apjjly  for  permission  to  file  it  with  |h^  pJosec'mi'ng"' 
the  clerk  thereof,  for  the  decision  of  the  court  u|X)n  the  points  presented  """■■ney- 
therein ;  but  prior  thereto  he  shall  give  reasonable  notice  to  the  judge 
who  presided  at  the  trial  in  which  the.bill  was  taken,  of  his  purpose  to 
make  such  application;  and  if  the  supreme  court  allow  such  bill  to  be 
filed,  such  judge  shall  appoint  some  competent  attorney  to  argue  the  case  ^^  Appendix, 
against  the  prosecuting  attorney,  which  attorney  shall  receive  for  his 
services  a  fee  not  exceeding  one  hundred  dollars,  to  be  fixed  by  such 
court,  and  to  be  paid  out  of  the  treasury  of  the  county  in  which  the 
bill  was  taken.     [66  v.  310,  i^  158.] 

Sec.  7307.     If  the  supreme  court  be  of  the  opinion  that  the  ques-  Duty  of  the 
tions  presented  should  be  decided  upon,  they  shall  allow  the  bill  of  ex-  »"?«»«  "»'• 
ceptions  to  be  filed,  and  render  a  decision  thereon.     [66  v.  311,  J5  iS9-] 

Sec.  7308.     The  judgment  of  the  court  in  the  case  in  which  the  Effect  of  tne  de- 
bill  was  taken  shall  not  be  reversed,  nor  in  any  manner  affected ;  but  ''"°''  °^  '*'*  „ 

.   .  ^  '  supreme  court. 

the  decision  of  the  supreme  coort  shall  determine  the  law  to  govern  in 
any  similar  case.     [66  v.  311,  §  160.] 

ACQi;iTTAL    WITHOUT   TRIAL. 

Sec.  7309.  No  person  shall  be  detained  in  jail  without  a  trial,  on  an 
indictment,  for  a  continuous  period  embracing  more  than  two  terms  Prisoner  indicted 
after  his  arrest  and  commitment  thereon,  or,  if  he  was  in  jail  at  the  charged!"  °  "' 
time  the  indictment  was  found,  more  than  two  terms  after  the  term  at 
which  the  indictment  was  j)resented ;  but  he  shall  be  discharged  unless 
a  continuance  be  had  on  his  motion,  or  the  delay  be  caused  by  his  act. 
[73  v.  249,  g  161J 

'i  7309     When  the  defendant  is  discharged   under   the    IGlst  or  162d  section  of  the  criminal 
«ade  of  186tl  (66  v.  311).  on  the  ground  that  he  has  not  been  brought  to  trial  within  the  time  therein 
limited,  the  order  of  discharge  is  to  he  regarded  not  as  a  mere  temporary  release  of  the  pris- 
oner from  confinement,  but  as  a  final  judgment  in  the  cause,  and  a  bar  to  all  subsequent  prose-  g^  Appendix. 
cutioos  for  the  same  offense.     Ex  parte  James  ilU}rhan,'rlO._'f,.\Vl  j    u         < 

Where  the  court  erroneously  refuses  to  grant  such  order  of  discharge,  and  instead  ther<;i.l 
remands  the  prisoner  to  jail,  anil  continues  the  cause,  the  order  remanding  the  prisoner  to  jail,  so 
long  as  it  remains  unreversed,  is  a  valid  .ind  legal  authority  to  the  shcrifl^  for  rctaininR  the  pris- 
oner in  custody,  and  the  order  can  not  be  reviewed  and  reversed,  or  the  prisoner  dis(  barred,  bv 
a  proceedinc  in  kabtm  corpus  before  an.)lher  tribunal.     lb. 
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7310-7312: 


''Th"w"'''b"?-      ^^^'  "^310.     No  person  shall  be  held  by  recognizance  to  answer  an 

t"hen  to  b"di"     indictment,  without  trial,  for  a  period  embracing  more  than  three  terms, 

charged.  pot  including  a  term  at  which  a  recognizance  was  first  taken  thereon, 

if  taken  in  term  time ;  but  he  shall  be  discharged  unless  a  continuance 

be  had  on  his  motion,  or  the  delay  be  caused  by  his  act,  or  there  be  not 

time  to  try  him  at  such  third  term ;  and  in  the  latter  case,  if  he  be  not 

brought  to  trial  at  the  next  term,  he  shall  be  discharged.     [66  v.  311, 

§  162.] 

Proceedings  on  Sec.  7311.     If,  when  application   is  made  for  the  discharge  of  a 

^hJrge."""  '°  ''"■  defendant  under  either  of  the  last  two  sections,  the  court  is  satisfied 

that  there  is  material  evidence  for  the  state  which  can  not  then  be  had, 

that  reasonable  exertion  has  been  made  to  procure  the  same,  and  that 

there  is  just  ground  to  believe  that  such  evidence  can  be  had  at  the 

next  term,  the  cause  may  be  continued,  and  the  prisoner  remanded,  or 

admitted  to  bail;  and  if  he  be  not  brought  to  trial  at  the  next  term,  he 

shall  then  be  discharged.     [66  v.  311,  §  163.] 


CHAPTER  7. 

VERDICT,    AND   JUDGMENT    AND    PROCEEDINGS   THEREON. 


Section 

7312.  Conduct  of  jury  after  case  submitted. 

7313.  When  court  may  discharge  jury. 

7314.  Jury  may  be  polled. 

7315.  Jury  to  ascertain  the  value  of  the  prop- 

erty stolen.  • 

7816.  Of  what  degree  defendant  may  be  found 
guilty. 

7317.  When  jury  to  acquit  on  indictment  for 

carrying  concealed  weapons. 

7318.  What  the  court  shall  ask  the  convict. 

7319.  When  court  to  pronounce  judgment. 

7320.  Testimony  after  verdict  or  confession  to 

mitigate  penalty. 

7321.  When  and  for  how  long  execution  of  sen- 

tence may  be  suspended. 

7322.  In  what  case  recognizance  required. 

7323.  When  writ  not  allowed. 

7324.  When  judgment  is  affirmed. 
7825.  Imprisonment,  recapture., etc. 

7326.  How  convict  to  be  confined  in  the  jaiL 

7327.  Sentence  when  person  fined. 

7321$.  Execution  for  fine  and  costs  against  prop- 
erty and  body  of  offender. 

7329.  Execution   for  same  to  sheriff  of  other 

county. 

7330.  When  and  how  convicts  to  be  transported 

to  penitentiary. 

7331.  Sheriff    may  demand  assistance  dyring 

conveyance  of  convicts. 


j  Section 

\TSiL  Upon  sentence  for  felony,  cost- bill  to  be 

j  made  out  and  certified. 

]  7:!3.1   Writs  of  execution  to  issue  on  sentence. 

7;i.M.  Costs  on  execution  of  sentence  for  felony. 
!  7305.  Number  of  guards,  and  fees,  for  trans- 
1  portation  of  convicts. 

j  733ft.  Warden  shall  certify  correctness  of  cost- 
bill,  etc. 

7337.  When  costs  not  made,  etc.,  elerk  to  certify 
'  such  fact  to  auditor  of  sute. 

7388.  Mode,  place,  and  time  of  inflicting  the 

death  penalty  ;  warden's  fees. 

7389.  Conveyance  of  sentenced  prisoner  to  the 

penitentiary:  sheriff 't  fees. 

7840.  FRepealed.] 

7341.  who  may  attend  executions. 

73tt.  [Repealed.] 

7343.  Execution  and  return  of  warrant. 

[7813,-1.1  Disposition  of  body. 

<344.  When  accused  escapes,  he  may  be  re-ar- 
rested and  executed. 

7345.  If  convict  appear  to  be  insane,  inquest  to 

be  had. 

7346.  Proceedings  on  the  inquest. 

7347.  When  convict  restored,  governor  to  order 

execution. 

7348.  Proceedings  when  a  female  convict  ap- 

pears to  be  with  child. 
7S49   When  convict  no  longer  pregnant,  gov- 
ernor to  order  execution. 


VERDICT. 

Conduct  of  jury        Sec.  7312.     When  a  case  is  finally  submitted,  the  jurors  must  be 

^itVed"""'^      kept  together  in  some  convenient  ])lace,  under  the  charge  of  an  officer, 

until   they  agree  upon  a  verdict,  or  are  discharged  by  the  court;  the 


See  Appendix. 


See  Apreadlx. 


9  7310.  Where  an  application  is  made  for  a  discharge,  under  sec.  If>2of  the  criminal  code  of  1869 
(66  V.  311),  at  any  term  of  the  court,  on  the  ground  that  the  defendant,  who  had  given  bail  for  his 
appearance,  was  not  brought  to  trial  before  the  end  of  the  third  term  after  the  indictment  wa& 
found,  such  application  should  be  refused  if  at  such  term  the  state  is  ready  for  trial,  although 
the  cause  can  not  be  tried  for  want  of  time  at  such  term.     ErwiH  v.  Staff ^  29  O.  S.  186. 

\  7311.  Under  sec.  163  of  the  criminal  code  of  1869  (66  v  311),  it  was  held  that  if,  when  such  ap- 
plication is  made,  whether  during  the  time  so  limited,  or  at  a  subseSfuent  term  of  the  court,  the 
state  is  ready  to  proceed  with  tne  trial,  or  makes  the  showing  required  by  the  section  for  a 
continuance,  the  accused  will  not  be  entitled  to  be  discharged.  Ex  parte  James  UeGeUam, 
22  O.  S.  442. 

i  7312.  After  the  jury  have  retired  to  consider  of  their  verdict,  in  a  criminal  case,  it  is  error 
to  permit  them  to  separate  and  go  to  their  meals,  without  supervision,  during  their  delibera* 
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officer  having  them  in  charge  shall  not  suffer  any  communication  to  be 
made  to  them,  nor  make  any  himself,  except  to  ask  them  if  they  have 
agreed  upon  a  verdict,  unless  by  order  of  the  court;  nor  shall  he  com- 
municate to  any  person,  before  the  verdict  is  delivered,  any  matter  in 
relation  to  the  state  of  their  deliberations;  and  if  the  jurors  be  per- 
mitted to  separate  during  the  trial,  they  shall  be  admonished  by  the 
court  that  it  is  their  duty  not  to  converse  with  nor  suffer  themselves  to 
be  addressed  by  any  person,  nor  to  listen  to  any  conversation  on  the 
subject  of  the  trial,  nor  to  form  ^r  express  an  opinion  thereon,  until 
the  cause  is  finally  submitted  to  them.     [68  v.  3,  §  164.] 

Sec.  7313.     The  court  may  discharge  a  jury,  without  prejudice  to  when  court  may 
the  prosecution,  for  the  sickness  of  a  juror,  the  corruption  of  a  juror,  discharge  jory. 
or  other  accident  or  calamity,  or    because  there  is  no  probability  of 
the  jurors  agreeing,  and  the  reason  for  the  discharge  shall  be  entered  ' 
on  the  journal.     \ManA  31,  1881 :  78  v.  89.] 

Sec.  7314.     VVhen  the  jurors  agree  upon  their  verdict,  they  must  be  jury  may  be 
conducted  into  court  by  the  officer  having  them  in  charge;  and  be-  ?""«•'■ 
fore  the  verdict  is  accepted,  the  jury  may  be  polled,  at  the  request  of 
either  the  prosecuting  attorney  or  the  defendant.     [66  v.  312,  ^  166.] 

Sec.  7315.     When  an  indictment  charges  an  offense  against  prop-  /hJ^afufof  the" 
erty  by  larceny,  embezzlement,  or  obtaining  by  false  pretense,  the  jury,  property  stolen. 
on  conviction,  shall  ascertain  and  declare  in  the  verdict  the  value  of  the 
property  stolen,  embezzled,  or  falsely  obtained.     [66  v.  312,  §  167.] 

Sec.  7316.     Upon  any  indictment  the  jury  may  find  the  defendant  01  what  degree 
not  guilty  of  the  offense  charged,  but  guilty  of  an  attempt  to  commit  fonnd'^lunty.''^ '"' 
the  same,  if  such  attempt  is  an  offense;  when  the  indictment  charges 
an  offense  including  different  degrees,  the  jury  may  find  the  defendant 
not  guilty  of  the  degree  charged,  and  guilty  of  any  inferior  degree;     , 
and  if  the  offense  charged  is  murder,  and  the  accused  be  convicted  by  S.*Ci.4i«. 
confession  in  open  court,  the  court  shall  examine  the  witnesses,  and 

-ioni,  even  though  counsel  for  defendant  consent  to  such  separation.     Parker  v.  State^  18  O. 

A  new  trial  awarded  for  the  misconduct  of  a  juror  in  separating  from  his  fellows  and 
drinking   intoxicating  liquors  after  the  final  submisiiion  of  the  case.     VVtis  v.  Slate,   ti  O.  S. 

Whether  the  jury  shall  be  permitted  to  separate  during  the  trial  is  a  matter  resting  in  the   g^j  Appendix, 
sound  discretion  of  the  court,  and  the  exercise    of  this   discretion   can  not  be  questioned  on 
error.     Oavis  y.  State,  \!>  O.  72;  JleiT^in  v.  State,  31  O.  S.  Ui.        .  ,  ,.  ■  j- 

The  court  may.  in  the  exercise  of  a  sound  discretion,  direct  the  jury  to  seal  up  their  verdict, 
and  separate,  and  bring  it  in  in  open  court,  should  they  agree  when  the  court  is  not  in  session. 
Slat*  V.  £iigle,  13  O.  490;  BainbriJge  v.  State,  30  O.  S.  'Mi. 

3  7313.  The  discharge  of  the  jury  without  the  consent  of  the  accused,  after  it  has  been  duly 
impaneled  and  sworn,  but  before  the  verdict,  is  equivalent  to  a  verdict  of  acquittal,  unles^  the 
discharge  was  ordered  in  consequence  of  such  necessity  as  the  law  regards  imperative.  Hitiet 
V.  State.  21  ().  S.  IS4.  .  ,  •  u  •      i    i.     j- 

lo  such  case  the  record  must  show  the  existence  of  the  necessity  which  required  the  dis-  ,__.-j|_ 

charge  of  the  jury ;  olherwise,  the  defendant  will  be  exonerated  from  liability  of  further  answer-  »«•  Appe»aii. 
ine  to  the  indictment,    li.   See,  also,  Dobbins  v.  State,  14  O.  S.  493;  /W.c,'  v.  State,  3  O.  S.  229; 
Hurlty  V.  Stale,  K  O.  399. 

\  7314  After  a  jury  have  returned  their  verdict,  have  been  discharged,  i.nd  have  separated, 
thev  can  not  be  recalled  to  alter  or  amend  it.  Sarsext  v.  State,  11  O.  472.  As  to  the  presence 
of  the  prisoner  and  his  counsel  at  the  rendition  of  the  verdict,  see  note  lo  '4,  Ml. 

t  7315.     This  section  applies  to  the  offense  of  horse-.stealing.      Armstrong  v.   State,  21  O. 

The  section  relates  solely  to  offenses  against  the  ^rofertv  of  another  by  larceny,  embezrle- 
merl,  or  false  pretenses,  but  does  not  apply  to  the  obtaining  by  false  pretenses  of  the  signature 
10  a  promissory  note.    Ellars  v.  State,  25  O.  S.  385. 

I  731«  A  verdict  on  an  indictment  for  rape,  finding  the  defendant  not  guilty  of  the  rape,  bm 
guilty  oi-  an  attempt  to  commit  the  same,  is  not  suffidont  to  convict  the  aefendant  of  an  assault 
with  intent  to  commit  rape.     Fox  ^ .  State , '.W  ().  S.  ;l*<.  .^ ii.,  i;.,j 

Under  section  39  of  the  crimes  act  of  1831,  it,  was  held  that  the  verdict  must  specifical  y  find 
the  deeree  of  murder  whereof  the  defendant  <s  convicted.  Park,  v.  State,  3  O.  S.  101 ,  Diclt 
SiaU\\0  %  fa;  Adanisv.  State, -iaO.^.  iVl.  .  ,  . . .,    See  Appendix. 

A  general  verdict  of  Kuilly  covers  all  the  material  avermentsconslituting  the  crime  charged ,  it 
isnconviction  of  the  whole  offense  charged.     Schoonmery.  Slate,VI  (i.^.p\. 

For  cascs'of  conviction  of  less  grade  of  offense  than  that  charged,  see  Stewart  v  Slate,  5  O. 
?ll ;  »>l/"v    StaU  IS  O.  S.  i6<r,  Howard  v.  State,  25  O.  S.  899;  Marl,  v.  State,  26  O.  S.  16i  ; 

''a  «r'di«'i"n«  inconsistent  which  finds  the  defendant  guilty  under  several  counts  in  which 
the  time  is  diu  . .  ently  stated.      Criffin  v.  State,  18  O.  S.  438. 
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§§  7317-7322. 


determine  the  degree  of  the  crime,  and  pronounce  sentence  accord- 
ingly.    [66  V.  312,  S  1 68;  33  V.  33,  S  39-1 
v.'henjury  toac-       Sf.c.  7317.     Upon  the  trial  of  an  indictment  for  carrying  a  con- 
ili'ent'for'carrymg  Coaled  Weapon,  the  jury  shall  acquit  the  defendant  if  it  be  made  to  ap- 
conceaicdweapon.  pear  that  hc  was  at  the  time  engaged  in  any  lawful  business,  calling,  or 
employment,  and  that  the  circumstances  in  which  he  was  placed  were 
such  as  to  justify  a  prudent  man  in  carrying  the  weapon  for  the  defense 
H.AC4fi9.  Qj-  j^jg  person,  property,  or  family.     [56  v.  56,  §  2.] 


What  the  court 
snail  ask  the  con. 
vict. 


\S"hcii  court  to 
pi'Miounce  judg. 


Testimony  after 
verdict  or  con- 
fession, to  miti- 
gate penalty. 


L56 

SF.NTKNCIi. 

Sec.  7318.  Before  sentence  is  pronounced,  the  defendant  must  be 
informed  by  the  court  of  the  verdict  of  the  jury,  and  asked  whether 
he  has  anything  to  say  why  judgment  should  not  be  pronounced  against 
him.     [66  v.  313,  §  169.] 

Sec.  7319.  If  the  defendant  Jiave  nothing  to  say,  or  if  he  show  no 
sufficient  cause  why  judgment  should  not  be  pronounced,  the  court 
shall  pronounce  the  judgment  provided  by  law;  but  in  all  cases  of  con- 
viction of  a  capital  offense  at  least  one  hundred  days  shall  intervene 
between  the  day  of  sentence  and  the  day  appointed  for  the  execution 
thereof.     [68  v.  5,  §  170.] 

Sec.  7320.  When  a  person  is  convicted  of  an  offense  punishable, 
either  in  whole  or  in  part,  by  fine,  he  may  move  the  court  to  hear  testi- 
mony in  mitigation  of  the  sentence ;  the  court  shall  hear  such  testi- 
mony at  the  term  at  which  the  motion  is  made,  or  may  continue  the 
case  to  the  next  term  on  the  same  terms  as  the  case  might  have  been 
continued  before  verdict  or  confession;  and  the  prosecuting  attorney 
shall  attend  to  such  proceedings  on  behalf  of  the  state,  and  offer  any 
testimony  necessary  to  give  the  court  a  true  understanding  of  the  case. 
[66  V.  313,  j^  171.]' 


suspended. 
Am.  88  V.  565. 


In  what  case  re- 
cognizance re- 
quired. 


EXECUTION    OF   SENTENCE   SUSPENDED. 

When  and  for  how      ^Ec.  7321.     When  a  person  is  convicted  of  an  offense,  and  gives 
long  execution  of  notice  to  the  court  of  his  intention  to  file,  or  apply  for  leave  to  file,  a 

sentence  may  be  ...  ,  ,.,.*.  ^    -'  ,  .* 

petition  m  error,  the  court  may,  on  his  apj)lication,  suspend  execution 
of  the  sentence  or  judgment  against  him  until  the  next  term  of  the  court, 
or  for  such  period,  not  beyond  the  session,  as  will  give  him  a  reasona- 
.ble  time  to  apply  for  such  leave.     [68  v.  5,  §  172.] 

Sec.  7322.  The  execution  of  a  .sentence  or  judgment  against  a 
person  sentenced  for  a  misdemeanor  shall  not  be  suspended,  unless  the 
convict  enter  into  a  recognizance,  with  such  surety  as  the  court  may 
require,  conditioned  that  he  shall  appear  at  the  next  term  of  the  court, 

g  7318.  \yhcre  the  record  docs  not  show  thai  the  court,  before  passing  sentence  upon  the 
defendant,  informed  him  of  the  fact  ih.it  a  verdict  of  guilty  had  been  found  a^.Tin-ij  him,  in  the 
absence  of  a  bill  of  exceptions  showing  the  contrary  the  fact  that  such  information  was  so  given 
will  be  presumed.  Band  v.  State,  -a  O.  S.  349;  Carper  \.  State,  27  O.  S.  672;  /larilett  v.  State, 
28  O.  S.  M9. 

Qntere'.  Whether  the  provisions  of  the  section  are  applicable  where  there  is  a  plea  of  guilty. 
Carper  v.  State,  sufira. 

\  7319.  Where  a  party  is  convicted  at  the  same  term  of  several  crimes,  each  punishable  by 
imprisonment  in  the  penitentiary,  it  is  not  error,  in  sentencing  the  defendant,  to  make  one  term 
of  imprisonment  commence  when  another  terminates.     Williams  \.  State,  18  O.  S.  4t>. 

The  terms  of  a  sentence  of  imprisonment  ought  to  he  so  definite  and  certain  as  to  advise  the 
prisoner,  and  the  officer  charged  wifti  the  execution  of  the  sentence,  of  the  lime  of  itscommence- 
nient  and  termination,  without  being  required  to  inspect  the  records  of  any  other  court,  or  th* 
record  of  any  other  case.  Pirkett  v.  Slate.  22  O.  S.  405;  Williams  v.  State.  1»  O.  S.  46;  see  also 
Wood/ord  v.  State,  1  O.  S.  427. 

The  oresence  of  the  original  indictment  is  not  indispensable  to  the  sentence  of  the  prisoner 
Movnt  V.  State,  14  O.  295.  Sentences  held  to  be  voidable  only.  Ex  parte  Shaw,  7  O.  S.  81 :  e^ 
/■art  Van  Harav.  25  O.  S.  426.     " 

\  7320.     .As  to  the  right  of  a  court  to  increase  or  diminish  a  sentence  originally  passed  under 
a  misapprehension  of  the  case,  see  Lee  v.  State,  32  O.  S.  US. 
\\  7321-25.    See  appendix. 


L  See  Appendix. 
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and  from  term  to  term  until  the  case  in  error  is  determined,  and  abide 
the  judgment  or  sentence  of  the  court.     [66  v.  313,  i^  173.] 

Sec.  7323.     If  execution  of  sentence  be  not  suspended  by  the  wh.nwritnoi 
next  term  of  the  court  after  the  sentence  was  pronounced,  the  court  "I'""''''-      > 
shall,  at  such  term,  carry  the  same  into  execution.     [66  v.  313,8  i74-] 

Sec.  7324.     If  a  petition    in   error   be  filed,  and   execution  sus-  when  judgme»t 
pended,  and  on  the  hearing  the. judgment  of  the  court  in  which  the  i*  affirmed, 
trial  was  had  be  affirmed,  such  court  shall  carry  into  execution  the  sen- 
tence pronounqed  against  the  defendant  at  the  next  term  after  the  judg- 
ment of  affirmance  is  rendered.     [66  v.  313,  §  175.] 

Sec.  7325.  When  a  person  is  sentenced  for  a  felony,  and  execu-  impriKuimeiit,  re. 
tion  of  the  sentence  is  suspended,  the  court  shall  order  him  into  the  <=»p«"«.  «'«• 
custody  of  the  sheriff,  to  be  imprisoned  until  the  case  is  disposed  of;  if 
such  person,  or  any  person  after  sentence  and  before  confinement  in 
the  penitentiary,  escape,  the  clerk  of  the  court,  on  application  of  the 
prosecuting  attorney,  shall  issue  a  warrant,  stating  such  conviction  and 
sentence,  commanding  the  sheriff  to  jwrsue  such  person  into  any 
county  in  the  state,  and  the  sheriff  shall  take  such  person,  and  make 
return  thereof  to  the  court  in  which  the  sentence  was  i)assed,  if  in  ses- 
sion, and,  if  not  in  session,  the  sheriff  shall  again  commit  him  to  the 
jail  of  the  county,  and  make  return  thereof,  aAd  bring  him  before  the 
court  at  the  next  session  thereof;  thereupon  the  court  shall  set  aside 
the  fonper  sentence,  and  again  pronounce  the  judgment  of  the  law 
upon  the  verdict,  which  shall  be  carried  into  execution  as  provided  in 
section  sn<enty^three  hundred  and  thirty ;  and  if  any  convict  escape  from 
the  penitentiary,  or  reform  school  for  boys,  no  part  of  the  time  such 
convict  is  absent  shall  be  counted  as  a  part  of  the  time  for  which  such 
convict  was  sentenced.  [66  v.  313,  8  176;  74  v.  354, '^  14;  76  v.  98, 
§1] 

execution  of  sentence  for  misdemeanor 

Sec.  732'-6.     When  a  person  convicted  of  an  offense  is  sentenced  to  How  convict  to 
imprisonment  in  the  jail,  the  court  or  magistrate  shall  order  the  defend-  be  confined  in  the 
ant  into  the  custody  of  the  sheriff  or  constable,  who  shall  deliver  him,  ■*" ' 
together  with  the  record  of  conviction,  to  the  jailer,  in  whose  custody 
he  shall  remain,  in  the  jail  of  the  county,  until  the  term  of  his  confine- 
ment expires,  or  he  is  pardoned,  or  otherwise  legally  discharged.     [66  v. 

,314,  S  179O 

Sec.  7327.     When  a  fine  is  the  whole  or  part  of  a  sentence,  the  Sentence  whe« 

court  or  magistrate  may  order  that  the  person  sentenced  shall  remain  p''"""  "*  • 
confined  in  the  county  jail  until  the  fine  and  costs  are  paid,  or  secured  s.  AS.«to. 
to  be  paid,  or  the  offender  is  otherwise  legally  discharged.     [66  v.  314,  s«e  Appendix. 
§  180;  60  v.  66,  *^  I.] 

Sec.  7328.     When  a  magistrate  or  court  renders  judgment  for  .t  J^Je"st°"aK°inlr 
fine,  an  execution  may  issue  for  the  same,  and  the  costs  of  prosecution,  property  and  body 
to  be  levied  on  the  ])roperty,  or,  in  default  thereof,  upon  the  body  of  °  "  °"  *'' 
the  defendant;,  and  the  officer  holding  such  writ  may  arrest  the  offender 
in  any  county,  and  commit  him  to  the  jail  of  the  county  in  which  the 
writ   issued,   there   to    remain  until  the   fine  and  costs  are  jmid,  or 
secured  to  be  paid,  or  he  is  otherwise  discharged  according  to  law. 
[72  v.  53,  §  1.] 

Sec.  7329.     In  the  case  mentioned  in  the  preceding  section,  such  ]^'^e'{o°he'?Hrot 
execution  may  issue  to  the  sheriff  of  any  county  in  which  such  offender  other  coimty. 

}  7328  The  provision  of  the  act  of  April  7,  lS<i.1  S,  &  S.  610,  sec.  2\.authoriiing  the  arrest  on 
execution  of  a  party  against  whom  .1  fine  has  been  adjudged,  and  his  imprisonment  until  such 
fine  be  paid,  or  he  be  otherwise  discharged  according  to  law,  is  not  unconstitutional;  and  the 
provision  applies  to  all  cases  where  the  party  is  adjudged  lo  pay  a  fine.  In  Ike  mature/  Albtrt 
BnU,  26  O.  S.  1»S. 
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resides,  or  is  found,  or  has  property,  and  such  sheriff  shall  execute  the 
writ;  and  if  he  take  the  offender  he  shall  commit  him  to  the  jail  of 
the  county  in  which  the  writ  issued,  and  deliver  a  certified  copy  of  the 
writ  to  the  sheriff  of  such  county,  who  shall  detain  the  offender  until 
he  is  discharged  as  provided  in  that  section.     [72  v.  53,  §  2.] 

EXECUTION  OF  SENTENCE  FOR  FELONY. 

'When  and  how  ^^^-  7330.     A  person  Sentenced  to  the  penitentiary  shall,  within 

convicts  to  be        thirty  days  after  his  sentence,  unless  the  execution  thereof  be  suspended, 
i«niienUan'-° '  *  ^^  convcyed  to  the  penitentiary  by  the  sheriff  of  the  county  in  which 
the  conviction  was  had,  and  delivered  into  the  custody  of  the  warden 
of  the  penitentiary,  together  with  a  copy  of  the  sentence  of  the  court, 
there  to  be  safely  kept  until  the  term  of  his  confinement  expires,  or  he 
is  pardoned;  and  if  the  execution  of  the  sentence  be  suspended,  and 
the  judgment  be  afterward  affirmed,  the  defendant  shall  be  conveyed 
to  the  penitentiary  within  thirty  days  after  the  court  directs  the  execu- 
tion of  the  sentence.     [66  v.  313,  §  177.] 
Sheriff  may  de-         Sec.  7331.     A  sheriff,during  the  time  he  is  employed  in  conveying 
mand  assistance     to  the  penitentiary  any  person  sentenced  to  imprisonment  therein,  shall 
ance"of'conWcts.    have  the  samc  authority  to  secure  him  in  any  jail,  and  to  demand  the 
assistance  of  any  sheriff,  jailer,  or  other  person,  in  keeping  such  pris- 
oner, as  if  he  were  in  his  own  county;  and  all  sheriffs,  jailers,  or  other 
persons  so  called  upon  shall  be  liable,  on  refusal,  to  the  same  penal- 
ties as  if  the  sheriff  making  the   demand  were  in  his  own  county. 
[66  V.  314,  §  178.] 
Upon  sentence         Sec.  7332.    Upon  sentence  ot  any  per.son  for  felony,  the  officers 
for  felony,  cost-     claiming  costs-niade  in  the  prosecution  shall  deliver  to  the  clerk  item- 
olit  md  cStuSid.   ized  bills  thereof,  who  shall  make  and  certify,  under  his  hand  and  the 
seal  of  the  court,  a  complete  bill  of  the  costs  made  in  the  prosecution, 
including  any  sum  paid  by  the  county  commissioners  for  the  arrest  and 
8»  App«Hdb.      return  of  the  convict  on  the  requisition  of  the  governor,  or  on  the  re- 
quest of  the  governor   made  to  the  president  of  the   United  States, 
which  if  correct,  the  judge  of  the  court  shall  allow  and  certify.     [April 
17,  1882:  79  V.  100.] 
Writs  of  execu-         Skc.  7333.     The  clerk  shall  immediately  issue  to  the  sheriff  of  the 
tion  to  issue  on      countv  in  which  the  indictment  was  found,  and  to  the  sheriff  of  any 

sentence  ■'  .,.,,  .  '  ,,/ 

Other  county  m  which  the  convict  has  property,  executions  against  his 
property  for  the  costs  of  prosecution,  which  shall  be  served  and  returned 
"^  ■  within  ten  days,  with  the  proceedings  of  the  sheriff  indorsed  thereon,  or 
the  want  of  property  upon  which  to  levy  the  same,  as  the  case  may  be;  ■ 
when  a  levy  is  made  upon  property  under  such  execution,  a  writ  shall  imme- 
diately be  issued  by  the  clerk  for  the  sale  thereof;  and  the  sheriff  shall 
proceed  to  sell  the  property  as  in  other  cases,  and  make  return  thereof 
according  to  law,  and  after  paying  the  costs  of  conviction,  and  of  exe- 
8.  A  C.  1180-7.      cution  and  sale,  pay  the   balance  to  the  person  authorized  to  receive 

the  same.     [42  v.  30,  ^^5  i,  2,  5.] 
Costs  on  execu-         Sec.  7334.     If  the  convict  is  sentenced  to  confinement  in  the 
tion  of  sentence     penitentiary  or  is  sentenced  to  death,  and  no  property  has  been  levied 
forfcony.  upon,  the  sheriff  shall  deliver  such  certified  cost-bill,  having  accredited 

thereon  any  sums  paid  on  costs,  with  the  convict,  to  the  warden  of  the 
SMipf«n«u.  penitentiary;  but  when  property  has  been  levied  Upon  and  remains 
unsold,  the  clerk  shall  not  certify  to  the  sheriff  the  costs  of  sucli  con- 
viction, or  any  part  thereof,  for  payment  from  the  state  treasur),  but 
the  convict  shall  be  delivered  to  the  warden  of  the  penitentiary  in  pur- 
suance of  his  sentence,  upon  payment  of  costs  of  transportation  alone. 
[May  II,  1886:  83  v.  136.] 
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Sec.  7335.     In  transporting  convicts  to  the  penitentiary,  the  sherifT  Number  of 
may  employ  one  guard  for  every  two  convicts  transported;  but  the  court  for"rl'nslJorurii» 
may  authorize  a  larger  number,  in  which  case  a  transcript  of  thd  order  ofconvicu. 
of  the  court  shall  be  certified  by  the  clerk,  under  the  seal  of  the  court, 
and  delivered  by  the  sheriff  to  the  warden  of  the  penitentiary  with  the  '^^  App«»<il«- 
convict;  and  the  sheriff  shall  receive  mileage  at  the  rate  of  eight  cents 
per  mile,  and  five  cents 'per  mile  for  transporting  ea(  h  convict,  and  six 
cents  per  mile  for  the  servic.e  of  each  guard,  the  number  of  miles  to  be    ' 
computed  by  the  usual  route  of  travel.     [57  v.  55,  «5  i.] 

Sec.  7336.  '  When  the  clerk  certifies  on  the  cost-bill  that  execution  warden  shall 
was  issued  according  to  the  provisions  of  this  chapter,  and  returned  by  ^"''Sf  coIt-bVii, 
the  sheriff  indorsed  "No  goods  or  ch.-ittels,  lands  or  tenements,  found  etc. 
whereon  to  levy,"  the  warden  shall  allow  so  much  of  the  cost-bill  and 
charges  for  transportation  as  he  finds  to  be  correct,  and  certify  such  ^^  ippeii'iJ. 
allowance,  which  shall  be  paid  by  the  state.     [57  v.  55,  *^  i ;  73  ^'-  43> 

§  35;  42  V.  30,  §4-]      -  .         ,  .       .^ 

Sec.  7337.     Upon  the  return  of  the  writs  agamst  the  convict,  if  an  when  costs  not 
amount  of  money  has  not  been  made  sutficicnt  for  the  payment  of  the  ^j'f'^f'fyiuX^ 
costs  of  conviction,   and  no  additional  property  is  found  whereon  to  fact  lo  auditor 
levy,  the  clerk  shall  certify  such  fact  to  the  auditor  of  state,  under  his  of'"''- 
seal,  with  a  statement  of  the  tot.il  amount  of  costs,  the  amount  made,  nm  Appudiz. 
if  any,  and  the  amount  remaining 'unpaid,  wliich  amount  .so  remaining  „  .  _ 
unpaid,  or  so  much  thereof  as  the  auditor  finds  to  be  correct,  shall  be    '      ' 
paid  by  the  state,  to  the  order  of  the  clerk.     [42  \.  30,  ^  3.] 

KX.F.CUTION    Of-    DEATH    SENTENC:K. 

Sec.  7338.  1-  The  mode  of  inflicting  the  punishment  of  death  Mode,  place  ami 
shall  be  by  hanging  by  the  neck  until  the  person  is  dead ;  and  the  {h^'derthll^iSfy. 
warden  of  the  Ohio  penitentiary,  or  in  case  of  his  death,  inability  or 
absence,  a  deputy  warden,  shall  be  the  executioner;  and  when  any 
person  shall  be  sentenced,  by  any  court  of  the  state  having  pompetent 
jurisdiction,  to  be  hanged  by  the  neck  until  dead,  such  punishment 
shall  only  be  inflicted  within  the  walls  of  the  Ohio  penitentiary,  at 
Columbus,  Ohio,  within  an  enclosure  to  be  prepared  for  that  purpose 
imder  the  direction  of  the  warden  of  the  penitentiary  and  the  board 
of  managers  thereof,  which  enclosure  shall  be  higher  than  the  gal- 
lows, and  so  constructed  as  to  exclude  public  view.  2.  All  execu- 
tions of  the  death  penalty  by  hanging  shall  take  place  according  to 
the  provisions  of  tnis  act,*  and  on  the  day  designated  by  the  judge 
passing  sentence,  but  before  the  hour  of  sunrise  of  the  designated  day, 
and  the  warden  or  a  deputy  warden  executing  the  sentence  shall  re- 
ceive for  his  services  fifty  dollars,  to  be  paid  out  of  any  fund  on  hand  warden'i  f««». 
appropriated  for  the  maintenance  and  support  of  the  Ohio  penitentiary. 
IMay  12,  1886:  83  V.  145.] 

Sec.  7339.     When  a  person  is  sentenced  to  death,  all  writs  for  the  Conveyance  of 
execution  of  the  death  penalty  shall  be  directed  to  the  sherift'  by  the  on"r't"he''peni- 
court  issuing  the  same,  and  the  sheriff  of  the  county  wherein  the  pris-  J^^<'"y ;  sheriff"'- 
oner  has  been  convicted  and  sentenced,  shall,  within  the  next  thirty 

•  On  April  29.  18.V),  82  v.  1G9.  an  r.ri  was  passed  entitled  as  follows:     "  An  act  to  .^incii'I    s^-. 
tions  7338,  7;<39.  ~M(I,  7*ll  and  731J  of  the  Revised  Statutes  of  Ohio,  and  to  repeal  .section  7;ilJ  .  1 
the  Revised  Statute*  of  Ohio/" 

Section  1  of  said  act  amends  said  sections ;  section  *2  is  given  herein  as  [7l{i:t,-1J;  sections3,4, 
and  5  are  as  follows : 

"  Sec.  3.  The  provisions  of  this  act  shall  not  be  held  to  apply  to  cases  of  persons  tindt-r 
sentence  of  death,  and  time  of  execution  fixed  to  take  place  prior  to  July  1,  1885,  but  all  persons 
under  sentence  of  death,  and  time  of  execution  fixed,  to  take  place  prior  to  July  1,  1S85,  shall  he 
executed  as  provided  in  warrants  issued  at  tile  place  in  such  warrants  named. 

■■  Sbc.  4.     Said  original  sections  7338,  73J»,  7340.  7341,  7.342  and  7343  are  hereby  repealed. 

"  Sbc.  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage." 
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§§  7340-7346. 


Who  may  attend 
execution  of 
death  penalty. 


(30)  days  thereafter,  in  as  private  and  secure  a  manner  as  is  possible 
to  be  done,  convey  the  prisoner  to  the  Ohio  penitentiary,  where  the 
said  prisoner  shall  be  received  by  the  warden,  and  securely  kept  until 
the  day  designated  for  liis  execution ;  and  the  sheriff  shall  receive  for 
conducting  the  prisoner  sentenced  to  death  to  the  Ohio  penitentiary, 
the  same  fees  and  mileage  that  is  provided  by  Jaw  in  other  cases,  when 
duly  approved  by  the  warden  of  the  penitentiary.  \April  29,  1885: 
82  V.   1 69.] 

Sec.  7340.  [Repealed  May  12,  1886:  83  v.  145.] 
Sec.  7341.  Besides  the  warden  and  such  number  of  guards  as  he 
thinks  necessary,  or  his  deputy,  the  following  persons  may  be  present 
at  the  execution,  but  none  others:  The  sheriff  of  the  county  in 
which  the  prisoner  was  tried  arid  convicted,  the  board  of  managers 
and  physician  of  [the]  Ohio  penitentiary,  the  clergyman  in  attendance 
upon  the  prisoner,  and  such  other  persons  as  the  prisoner  may  desig- 
nate, not  exceeding  three  in  number,  representatives  of  not  exceeding 
three  newspapers  in  the  county  where  the  crime  was  committed,  and 
one  reporter  for  each  of  the  daily  newspapers  published  in  the  city  of 
Columbus.     [Alarch  21,  1887:  84  V.  211.] 

Sec.  7342.  [Repealed  AprU  29,  1885:  82  v.  170.] 
Sec.  7343.  Unless  a  suspensign  of  execution  be  ordered  by  the 
supreme  court,  or  two  judges  thereof,  the  warden  or  deputy  warden 
shall  proceed  at  the  time  and  place  named  in  the  warrant,  to  cause  the 
prisoner  sentenced  to  be  hanged  by  the  neck  until  he  be  dead ;  and 
of  the  manner  of  his  execution  of  the  warrant  and  his  doings  thereon, 
he  shall  forthwith  make  return  to  the  clerk  of  the  county  from  whence 
the  prisoner  was  sentenced,  who  shall  record  the  warrant  and  returns 
in  the  records  of  the  case.     \May  12,  1886:  83  v.  145.] 

[7343,-1.]  Sec.  2.  The  body  of  the  executed  person  shall  be 
returned  to  the  friends  in  any  county  in  the  state  for  burial  that  they 
may  request  in  writing,  if  made  on  the  warden  the  day  before,  or 
on  the  morning  of  the  execution ;  and  he  may  draw  his  order  on 
the  apditor  of  state,  and  he  on  the  state  treasurer,  for  paying  the 
transportation  and  other  funeral  expenses,  not  to  exceed  the  sum  of 
fifty  dollars;  and  if  no  request  is  made  by  the  friends  as  aforesaid, 
the  body  to  be  disposed  of  as  provided  by  law  for  such  cases. 
[April  29,  1885:  82  V.  170.] 

Sec.  7344.  If  the  accused  escape  after  sentence,  and  be  not 
retaken  before  the  time  fixed  for  his  execution,  any  sheriff  may  re-ar- 
rest him,  and  commit  him  to  the  jail  of  the  proper  county,  and  make 
return  thereof  to  the  court  in  which  the  sentence  was  passed;  and 
thereupon  the  court  shall  again  fix  the  time  for  execution,  which  shall 
be  carried  into  effect  as  provided  in  this  chapter.     [66  v.  322,  §  224.] 


Execution  and 
return  of 
warrant. 


See  Appeadlz. 


Disposition  of  the 
body  of  the  per- 
son execuleo. 


When  accused 
escapes,  he  may 
be  re-arrested  and 
executed. 


CONVICT   INSANE   OR    PREGN.*NT. 

If  convict  appear  Sec.  7345.  If  a  convict  sentenced  to  death  appear  to  be  insane, 
nsane,  inquest  to  {he  shcriff  shall  forthwith  give  notice  thereof  to  a  judge  of  the  court 
'"   *  of  common  pleas  of  the  judicial  district,  and  shall  summon  a  jury  of 

twelve  impartial  men  to  inquire  into  such  insanity,  at  a  time  and  place 
to  be  fixed  by  the  judge,  and  shall  give  immediate  notice  thereof  to 
the  prosecuting  attorney.     [66  v.  315,  §  187.] 

Sec.  7346.  The  judge,  clerk  of  the  court,  and  prosecuting  attor- 
ney shall  attend  the  inquiry  ;  witnesses  may  be  produced  and  exam- 
ined before  the  jury;  the  finding  shall  be  in  writing,  signed  by  the 
jury ;  if  it  be  found  that  the  convict  is  insane,  the  judge  shall  suspend 
the  execution  until  the  sheriff  receives  a  warrant  from  the  governor 
directing  the  same;  and  the  finding  of  the  jury  and  order  of  the  judge. 


t>c  had. 


Proceedings  on 
the  inquest. 


I  [7348,-1.]    Sec  «  note  to  if  7J38. 
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certified  by  the  judge,  shall  be  entered  on  the  journal  of  the  court  by 
the  clerk.     [66  v.  315,  §  188.I 

Sec.  7347.     The  sheriff  shall  immediately  transmit  a  certified  copy  when  convict  r«- 
of  such  finding  to  the  governor,  who  may,  as  soon  as  he  is  convinced  Jo**ord«  ««"" 
that  the  convict  has  become  of  sound  mind,  issue  a  warrant  appointing  uon. 
a  time  for  his  execution.     [66  v.  315,  §  189.] 

Skc.  7348.     If  a  female  convict  sentenced  to  death  appear  to  be  Prtceeding»whcB 

pregnant,  the  sheriff  shall,  in  like  manner,  summon  a  jury  of  six  per-  " '  ""' 

sons,  who,  on  like  proceedings  had  as  in  the  case  of  an  insane  con- 
vict, shall  return  a  finding  signed  by  them.     \66  v.  315,  §  190.] 

Sec.    7349,     If,    by   such    finding,    it    appear   that    such    female 
convict  is  with  child,  the  sheriff  shall  m  like  manner  suspend  the  exe- 
cution of  her  sentence,  and  shill  transmit  the  finding  to  the  governor,  when  convict  no 
who,  on  being  satisfied  that  such  woman  is  no  longer  pregnant,  shall  io«ra?r*to  o?dit 
issue  a  warrant  appointing  a  day  for  her  execution.     [66  v.  315,  §  191.]  wccuiioo 


a  female  convict 
appears  to  be  with 
child. 


CHAPTER  8. 


KEW   TRIALS,    MOTIONS   IN    ARREST,    AND    ERROR. 


6BCT10H 

7330.  For  what  causes  a  new  trial  granted. 

73^1.  When  application  to  be  nuide. 

735i.  What  causes  for  new  trial  must  be  sus- 
tained by  afRdavits. 

1S33.  When  a  motion  in  arrest  of  judgment 
may  be  granted. 

T^tM.  When  it  may  not  be  made. 

<U5.  Effect  of  allowing  motion  io  arrest  of 
judgment. 

7336.  In  what  court  judgment  may  be  reviewed. 

7357.  TranncriptA  to  be  furnished  on  demand, 
and  tender  of  fees,  etc. 

T8B6.  Proceeding's  to  be  by  petition  in  error. 

7SC30.  Summons  in  error  to  issue^  and  how 
served. 


Sbction 

73(K>.  What     judgment      may     be     rendered 

therein.  * 

7261.     Can  not  be  filed  in  the  supreme  court 

except  on  leave. 

7362.  How  execution  of  sentence  Suspended. 

7363.  No   auspcHMon    in   misdemeanors   unless 

convict  enter  into  recoKnizance. 

7364.  When  sentence  i:*  reversed  and  defendant 

in  penitentiary. 
7^.  When  warden  shall  discharge  accused. 

7366.  When     warden     to    return    accused    to 

county  jail. 

7367.  This  title  governs  crimmal  proceeding* 

in  the  probate  couru,  etc. 


NEW   TRIALS. 

Sec.  7350.     A  new  trial,  after  a  verdict  of  conviction,  may  be  po,  ^i,,,^,,, 
panted  on  the  application  of  the  defendant,  for  any  of  the  following  new  tnai  granted, 
reasons  affecting  materially  his  substantial  rights: 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  prosecuting 
attorney,  or  the  witnesses  for  the  state,  or  for  any  order  of  the  court, 
or  abuse  of  discretion,  by  which  the  defendant  was  prevented  from  hav- 
ing a  fair  trial. 

2.  Misconduct  of  the  jury,  or  of  the  prosecuting  attorney,  or  of  the 
witnesses  for  the  state. 


I  7330.     Where  an  indictment  is  tor  bnt  one  offense,  though  charged  in  several  counts  in  differ- 
ent ways,  and  the  defendant  is  convicted  upon  some  of  the  counts  and  .acquitted  upon  others, 
the  granting  of  a  new  trial  upon  his  motion  opens  the  case  for  rc-trial  upon  the  counts  on  which   js..  AnnaBiilx 
he  was  acquitted,  as  well  as  those  on  which  he  was  convicted.     Lrtslir  v.  Statt,  1»  O.  S.  :190:  »pp."««» 

fami  V.  Slatt.  19  O.  S.  .5S6. 

^h«f<.  on  a  trial  for  murder,  the  dcfendnnt  is  found  guilty  of  n  lower  degree  of  homicide 
than  ihe  highest  degree  charged  in  the  indictment,  and  on  'his  motion  a  new  trial  is  granted, 
the  effect  of  granting  the  new  trial  is  to  set  aside  the  whole  verdict,  and  leave  the  case  for 
"lifiT  "'""  "'•*  """"^  issues  as  on  the  first  trial.     Slate  v.  Bchhiii-r.  un  ().  S.  !•;•!. 

Where  a  motion  for  new  trial  was  presumed  after  sentence  to  have  been  abandoned.  Bittck- 
*mrM  V.  State,  a?  O.  S.  fK>4. 

See  notes  to  J  7267  ft  srf,  in  chapter  «. 

"Ij^^ttK  of  evidence  to  be  introduced  out  of  its  order  rests  in  the  sound  discretion  of  the 
Wirt.  The  remedy  for  the  abuse  of  such  discretion  is  by  motion  for  a  new  trial ;  and  if  review- 
able on  error  at  all,  it  is  only  when,  taken  in  connection  with  all  the  evidence  in  the  case,  it  i* 
shown  to  have  preveqted  the  party  from  having  a  fair  trial.     /*>**  v.  Statf.  »  O.  S.  SSI. 

At  to  nncoodnct  of  jury,  see  Parrtrv.  Stale,  2  O.  S.  54. 

As  to  irreg ularities  in  respect  to  the  jury,  see  notes  to  3  7312:  alto,  UeCill  v.  State.  34  O. 

8.  as.  , 

See  notes  to  section  5303. 

VoL  II,— 9. 
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When  appUcatioii 
lo  be  made. 


What  causes  (or 
new  trial  must  be 
Mi^tained  by 

Mffidb\'it!4. 


3.  Accident  or  surprise  which  ordinary  prudence  could  not  have 
guarded  against. 

4.  That  the  verdict  is  not  sustained  by  sufficient  evidence,  or  is  con- 
trary to  law. 

5.  Newly  discovered  evidence  material  for  the  defendant,  which  he 
could  not,  with  reasonable  diligence,  have  discovered  and  produced  at 
the  trial. 

0.  Error  of  law  occurring  at  the  trial.  [66  v.  316,  §  192.] 
Skc.  7351.  The  application  for  a  new  trial  shall  be  by  motion,  upon 
written  grounds,  which  shall  be  filed  at  the  term  the  verdict  is  rendered, 
and,  except  for  the  cause  of  newly  discovered  evidence  material  for  the 
party  applying,  which  he  could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trial,  within  three  days  after  the  verdict 
was  rendered,  unless  unavoidably  prevented.     [66  v.  316,  §  193.] 

Sec.  7352.  The  causes  enumerated  in  subdivisions  two,  three,  and 
five,  of  section  seventy-three  hundred  and  fifty,  must  be  sustained  by  aflS- 
davits  showing  their  truth,  and  may  be  controverted  by  affidavits. 
[66  V.  316,  §  194.] 


Whrn  a  mniion  in 
arrcsi  <»f  ju<It;- 
inetit  may  be 
|;raiiti:<l. 
Sec  Sup. 


Whrn  it  may  n*»t 
be  ma..c. 


Eflfccl  of  allowing 
motion  in  arrest 
«f  judgment. 


MOTIONS  IN  ARREST. 

Sec.  7353.  A  motion  in  arrest  of  judgment  may  be  granted  by 
the  court  for  either  of  the  following  causes : 

1.  That  the  grand  jury  which  found  the  indictment  had  no  legal 
authority  to  inquire  into  the  offense  charged,  by  reason  of  such  offense 
not  being  within  the  jurisdiction  of  the  court. 

2.  That  the  facts  stated  in  the  indictment  do  not  constitute  an 
offense.     [66  v.  316,  §  195.] 

Sec.  7354.  No  judgment  shall  be  arrested  for  a  defect  in  form, 
nor  shall  any  motion  in  arrest  of  judgment  be  made  after  three  days 
after  the  verdict  is  rendered.     [66  v.  316,  317,  §§  196,  198.] 

Sec.  7355.  The  effect  of  allowing  a  motion  in  arrest  of  judgment 
shall  be  to  place  the  defendant  in  the  same  position  with  respect  to  the 
prosecution  as  before  the  indictment  was  found;  and  if,  from  the  evi- 
dence on  the  trial,  there  is  reason  to  believe  the  defendant  guilty 
of  an  offense,  the  court  shall  order  him  to  enter  into  a  recognizance, 
with  sufficient  surety,  conditioned  for  his  appearance  at  the  first  day  of 
the  next  term  of  the  court ;  otherwise  the  defendant  shall  be  discharged. 
[66  v.  317,  §  197.] 


ERROR. 

In  what  courts  Skc.  7366.     In  any  criminal  case,  including  r.  convicticn   f<  r  a 

cr^inaTclses       violation  of  an  ordinance  of  a  municipal  corporation,  the  judgment  or 
may  be  reviewed,   final  order  of  a  court  or  officer  inferior  to  the  common   pitas  court 

\  1X^1.     As  to  the  receivine  of  affidavits  of  jurors,  on  the  hearing  of  a  motion  for  a  new  trial, 
»ee  Fitrrtr  v.  .SV»»/r,  2  O.  S.  .^4. 

g  7S.'»3.     Where  it  appears  from  the  caption  of  an  indictment,  and  other  parts  of  the  record, 
that  a  prosecution  has  been  "carried  on  in  the  name  and  by  the  authority  of  the  State  of  Ohio, 
in  a  specified  county  of  the  state,  and  the  offense  is  charged  to  have  been  committed  in  the 
county,  the  failure  to  allege  that  the  county  is  in   the  Stale  of  Ohio  is  no  ground  for  the  arrest 
of  judgment.     FcsUrv.  State,  li;  <).  S.  41.5. 

Where  the  points  made    by  a   motion   in  arrest  are  not  tenable,  the  failure  to  dispose  of  the 
motion  bcfctre  sentence  iv  no  ground  for  rex  ersal.      Youttg  \  ,  Stitte,  C  ().  4;{5. 

■  final  judgment  in  the  court  below. 


8e«  Apppiidlx. 


i_  T^-V;.     Proi-eedincs  in  error  cnn  not  be  prosecnli-d  before  I 
Klnslry  v.  St  ,tr.  :l  l).  S    .lOs;   Cochran  v.  Statf,  :!0  O.  S.  «1. 

Tile  rnlin^s  "i  a  cMirt  can  not  be  reviewed  on  error,  unless  such  rulings  are  authenticated  by 
a  bill  of  exi  options,  or  other  proper  entry  of  record  made  by  order  of  the  court.  C^odiMv, 
Slatt.  Ifi  ().  S,  :tl4. 

Under  the  municipal  code  of  May  7, 18A9,  the  lentence  of  a  police  cotirt  can  not  be  rcTctM4 
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may  \vt  reviewed  in  the  common  pleas  cdurt ;  a  judgment  cr  final  order  See  Sop. 
of  any  court  or  officer  inferior  to  the  circuit  court  may  be  reviewed  in 
the  circuit  court;  and  a  judgment  or  final  order  of  the  circuit  court  or 
the  common  pleas  court  in  cases  of  convictipn  of  a  felony  or  a  misde- 
meanor, and  the  judgment  of  the  circuit  court  in  any  other  case  in- 
volving the  constitutionality  or  construction  of  a  statute,  may  be  re- 
viewed by  the  supreme  court;  but  the  supreme  court  shall  not  m  any 
criminal  cause  or  proceeding,  except  when  its  jurisdiction  is  original, 
be  required  to  determine  as  to  the  weight  of  the  evidence.  (See 
section  6710.)     \February  7,  1885:  82  v.  39.] 

Sec. 7357.     On  application  by  or  on  behalf  of  the  accused  to  any 
othcer  whose  diiry  it  is  io  make  a  record  or  docket  entries  in  any  such  Transcript  to  be 
case,  and  lender  of  the  proper  fee,  such  otncer  shall  make  and  deliver  S' and  «na>r 
to   the  accused  or  his  counsel  a  complete  certified  transcript  of  the  offe«- 
r^ord,  omitting,  if  so  requested,  any  bill  or  bills  of  exceptions;  or  if 
the  prosecution  was  before  a  court  or  tribunal  in  which  a  complete  *^  App«b4i  « 
record  is  not  made,  a  certified  transcript  of  the  judgment  and  all  en- 
tries in  the  case,  and  on  receipt  of  a  copy  of  a  summons  as  hereinafter 
mentioned,  shall  forward  to  the  clerk  of  the  court  the  original  papers 
in  the  case.     \March  6,  1883:  80  v.  46.] 

Sec.  7358.     The  proceedings  to  review  any  such  judgment  shall  Proceedings ...  r» 
be  by  ()etition  in  error,  to  which  shall  be  attached  such  transcript,  and  ritwn'ui  errw  **' 
also  any  original  papers  received  by  the  clerk,  except  that  in  cases  of 
felony  it  shall  not  be  necessary  to  include  in  the  transcript  of  the 
record  any  bill  of  exceptions,  but  the  original  bill  of  exceptions  may  -^  .        .. 
be  atuched  in  lieu  of  the  tran.script  of  the  record  thereof.     And  the        ''^'     ' 
court  in  which  the  review  is  sought  may,  by  summary  process,  com- 
{>el  a  more  complete  record  to  be  furnished,  and  such  original  papers 
to  be  forwarded.     \Manh  6,  1883:  80  v.  46.] 

Sec.  7359,     When  such  petition,  and  a  precipe,  are  filed  in  any  summons  in  ..ear 
court,  a  summons  in  error,  returnable   in  ten  days,  shall  be  issued  by  J°,'v'ed.''  ""*  **** 
the  clerk,  unless  a  judge  of  such  court  prescribe  another  day  for  the 
return,  which  summons  shall  be  directed  to  the  sheriff  of  the  county 
in  which  the  judgment  was  rendered,  contain  such  description  of  the 


OB  the  ground  that  the  conviction  was  against  the  weight  of  the  eyidence.     H  itiiamt  v.  iifatt, 

25  O.  s.  fan. 

Applications  for  the  allowanrc  of  proceedings  in  error  will  generally  be  refused  by  the  supreme 
court  where  the  application  can  be  made  as  well  to  the  court  of  common  pleas.    Barttett  v.  State, 

ae  o.  s.  vfi.. 

Sioce  April  18, 18S3,  the  supreme  court  can  not  examine  the  bill  of  exceptions,  for  the  purpose 
of  determining  whether  the  verdict  is  against  the  weight  of  the  evidence.  Walton  v.  State,  89 
O.  S.  123. 

Where  a  defendant  in  a  criminal  action,  institutes  proceedings  in  error  and  obtains,  in  a  higher 
court,  a  judgment  of  reversal,  the  prosecutor  may  properly  seek,  in  a  still  higher  court,  a  rever- 
sal of  that  judgment.     Village  of  Shelby.\ .  Boenan,  40  O.  S.  263. 

In  a  oroceeding  to  reverse  a  judgment  in  either  a  civil  or  criminal  case,  the  court  regards  the 
re*;ord  frre  from  error  until  the  contrary  clearly  appears;  and,  except  as  to  m.ittcrs  relating  to 
Jurisdiction,  or  where  counsel  have  overlooked  a  statute  or  decision  of  this  court  goveniinp 
^  tase,  the  court  confines  itself,  ordinarily,  to  the  errors  alleged  by  the  party  complaining. 
MeHmrltt.  St»U,^0.%.VA.  ^  ... 

A  judgment  will  not  be  reverscj  merely  because  the  record  shows  error  to  which  exception 
has  been  taken.  The  error,  to  be  ground  of  reversal,  must  be  prejudicial  to  the  rights  of  the 
party  complaining;  and  this  is  the  rule  in  criminal  as  well  as  in  civil  cases,     fh. 

While  "  a  speedy  trial  by  an  impartial  jury  "  is  ^uar.intccd  by  section  10  of  Art.  I.  of  the  con- 
stiiution  to  every  person  accused  of  crime,  the  right  to  review  a  conviction,  on  error  or  other- 
wise, is  not  guaranteed,  but  depends  solely  on  statutory  provision.     Wagner  \.  State,  42  O.  S>. 

Where,  on  the  trial  of  a  criminal  case,  a  juror  is  challenged  for  cause  by  the  de^ndant,  and 
the  challenge  is  erroneously  refused,  and  the  juror  is  then  peremptorily  challenged,  if  the  de- 
fendant exhaust  his  peremptory  challenges  before  the  jury  is  completed,  the  error  will  be  con- 
aidered  material  and  to  the  prejudice  of  the  defendant.     Harnett  v.  Stale,  42  O.  S.  068. 

While  doubtless  the  supreme  court  can  determine  from  the  record,  as  a  question  of  \*'»f, 
vhether  the  admitted  facts,  in  any  case,  constitute  a  crime,  it  can  not,  under  the  last  clause  of 
this  section,  look  into  the  evidence,  where  it  is  in  conflict,  for  the  purpose  of  weighing  it  and 
determining  whether  the  verdict  is  or  not  in  opposition  to  its  weight.  But  the  circuit  court 
may  reverse  where  the  verdict  is  clearly  against  the  weight  of  evidence.    JJ  7304,  7,'WO.     Wag- 

turi.stau.ao  s. asT.ua 
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judgment  as  to  identify  it,  recite  the  fact  tiiat  a  petition  in  error  has 
been  filed,  command  the  sheriff  to  notify  the  prosecuting  attorney  of 
the  time  it  will  be  for  hearing,  and,  if  original  papers  are  required,  it 
shall  command  the  sheriff  .to  notify  the  officer  in  whose  possession  they 
are  to  forward  them  to  such  clerk;  and  if  the  summons  issue  from  the 
supreme  court,  the  clerk  shall  forward  it  to  the  sheriff  by  mail,  and 
shall  also,  at  the  same  time,  forward  a  copy  of  it  to  the  attorney  gen- 
eral by  mail. 
What  judgment  Sec.  7360.  Upon  the  hearing  of  a  petition  in  error,  the  court 
Ihew^n  ""''"*''  ">ay  affirm  the  judgment,  or  reverse  it,  in  whole  or  in  part,  and  order 
the  accused  to  be  discharged,  or  grant  a  new  trial ;  in  capital  cases, 
when  the  judgment  is  affirmed,  and  the  day  fixed  for  the  execution  of 
the  sentence  is  passed,  the  court  shall  appoint  a  day  therefor;  the  clerk 
of  such  court  shall  issue  a  warrant,  under  the  seal  of  the  court,  to  the 
sheriff  of  the  proper  county,  commanding  him  to  carry  the  sentence 
in'.o  exefiiiion  at  the  time  so  appointed  by  the  couri;  and  the  sherifi 
shall  execute  and  return  the  warrant,  and  the  clerk  shall  record  the 
warrant  and  return  as  provided  in  this  title.     [63  v.  35,  4^  3.] 


&  «  &  618. 


i  7360.     Error  must  Appear  aflirmativcly  on  the  face  of  the  record.;  it  will  not  be  presumed. 
Bartlrtl  v.  Slate,  2S  ().  S.  (WS;  Banif  v.  Slnir,  2:1  O.  S.  849. 
I  Apprilllix.  Also  that  it  was  to  the  prejudice  of  the  party  seeking  to  lakeadvant-tge  of  it.    Vounfi.  SUte,6 

O.  438;  Btrryy.  State,  :tl  ().  .S.  JUi;  Caxl7or/l  v.  State,  ISO.  .s.  477;  /Irmanv.  Stale,\Hi.  S.  496. 

Upon  the  trial  of  an  i..sne  r.iised  hy  a  plea  of  not  guilty,  in  tl»e  higher  grades  of  crime,  the 
accused  can  not  waWe  a  trial  by  jury,  and,  by  consent,  have  the  facts  foupd  by  the  court.  <*VA 
ttanit  V.  State,  12  O.  S.  l!'.','.  See,  also,  Canlve/I  v.  State,  18  O.  S.  477;  (Soadiu  v.  State,  16  O.  S. 
»M;   Doyle  V.  Slate,  170.  222.     See  ^  TSOl. 

For  other  decisions  showing  when  the  accused  has  and  when  lie  has  not  waived  an  objection 
to  the  proceedings  in  a  criminal  case,  see  Hurley  v.  Stale,  0  O.  8'.19,  405  ;  Turk  v.  State,  7  0.  2  pt. 
240;  Smith  v.  i/o/f ,  8  O.  294  ;  SkIIvh  \.  State,  9  O.  i:«;  Skuemakerv.  State,  12  0.48,62;  Clark  v. 
Stale,  MO.  4S;l;  /Jnylev.  State,  17  O.  222;  //nymardv.  Cal/u>uti,2  O.S.  164;  Da/ley  y.  Slate,  AO. 
S.  h- :  Parki  V.  State,  4  O.  S.  234 ;  Dillingham  v.  Stale,  .■)  O.  S.  280 ;  Fouls  v.  State,  8  O.  S.  98-1(13; 
Whitehead  V.  State,  10  O.  S.  449;  Sterna  rt  v.  State,  ISO  S.  15.5. 

A  motion  to  continue  a  cause  is  a  matter  addressed  to  the  sound  discretion  of  the  cou^t,  antt 
an  order  overruling  such  a  motion  can  not  be  reviewed.  LoeffHer  v.  State  10  O.  S.  591?;  Hell 
T.  State,  11  O.  S.  691. 

Upon  the  reversal  of  an  insufficient  judgment,  the  proper  course  is  to  remand  the  cause  t» 
the  court  below  for  sentence  and  judgment  upon  the  verdict.      Williams  v.  State,  18  O.  S.  46. 

Allegations  of  facts  made  in  a  motion  for  a  new  trial,  not  supported  by  the  record,  nor  mad« 
part  thereof  by  bill  of  exceptions,  can  not  be  considered  upon  proceedings  in  error.  Warronor 
V.  State^ :«  O.  S.  .575. 

Notwithstanding  the  plea  of  guilty,  the  sentence  must  be  reversed,  if  the  indictment  does  not 
charge  an  offense,  although  there  was  po  motion  in  arrest.     Davis  i.  State, ViO.^.Tid. 

Where  imprisonment  and  a  fine  are  adjudged  against  a  party  for  a  single  olfense,  and  part  of 
the  sentence  is  found  to  be  erroneous,  the  whole  may  be  reversed  ;  and,  »n  such  case,  if  the  exe- 
cution of  the  sentence  has  been  suspended  pending  the  proreeding  in  error,  the  case  will  b« 
remanded  for  sentence  and  judgment.     Pickett  v.  Stale,  22  O.  S.  405. 

The  plea  of  not  guilty  upon  the  record  is  not  reached  by  the  judgment  of  reversal.  Sutcliffk 
V.  State,  18  O.  469. 

The  authority  of  the  supreme  court  to  supervise  the  judgment  of  an  inferior  court  because 
of  any  supposed  error  in  overruling  a  motion  for  a  new  trial  on  rhe  ground  that  the  verdict  wm 
against  the  weight  of  the  evidence,  can  only  be  derived  from  statute.  J^oi-j^'ner  v.  State,  10  O.  S. 
.">US;    Whitcomb  v.  State,  14  O.  2.S2. 

A  judgment  can  not  be  reversed  because  the  verdict  is  contrary  to  the  evidence,  unless  it  is 
manifestly  so,  and  the  reviewing  court  will  always  hesiEate  to  do  so,  when  the  doubt  of  its  pro- 
priety arises  out  of  a  conflict  in  oral  testimony.  Breese  y.  State,  XlO.  S.  146;  Spears  v .  State, 
■i  O.  S.  ,i83. 

In  a  crimin.tl  case,  as  well  as  in  a  civil  action,  it  may  he  assigned  for  error  that  the  court  over- 
ruled a  motion  for  a  new  trial  predicated  upon  the  ground  th:it  the  verdict  was  against  the 
weight  of  evidence.     O' Meara  v.  State,  17  O.  S.  ."ilO;  i'raiiil.tll  v.  State,  28  O.  S.  479. 

The  refusal  of  the  common  pleat  to  grant  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, which  is  merely  cumulative,  is  not  ground  for  a  reversal  of  the  judgment.  Laejfner  t. 
Stale,  111  O.  S.  .IDS.  .,      »  ,» 

The  ju.lument  will  not  he  reversed  for  n  misdirection  of  the  court  to  the  iuvy  on  an  abstract 
question  of  law.  that  could  not  arise  upon  the  testimony,  or  influence  the  dccison  of  the  jury. 
Steiyart  v.  Stale,  I  O.  S.  fili ;  Cill  v.  Sells.  17  C).  S.  IW;    Levis  v.  .SV<i/<-,  4  <>.  :*L>. 

The  refusal  of  the  court  to  permit  a  defendant  on  trial  for  crime,  and  who  is  a  witness  on  his 
own  behalf,  to  answer  a  question,  will  not  aiitliorize  the  revers.Tl  of  ihr  judgment,  unless  the 
record  shows  what  he  proposed  to  prove  by  the  answer,  and  that  it  would  be  material,  O^'iittl 
y.  Stale,  \9  0.%.:-,r.\. 

On  error,  the  court  will  not  regard  any  matter  purporting  to  be  a  part  of  the  record,  which  is 
not  a  proper  matter  of  record.  Golilsmith  v.  St.itf.  ;!()  O.  S.  2(18;  Vounf;  v.  State,  23  O.  S.  677  ; 
Garner  v.  White,  23  ().  S.  1!)2 :    WeiU  v.  Martin,  1  O.  S.  :!.>«!. 

When  a  bill  of  exceptions  refers  to  an  exhibit  nttaL-hcd  to  and  made  parfihereof,  only  ss  ctm- 
taining  the  testimony  admitted  at  Ike  trial,  the  reviewing  court  can  not  consider  any  statemem 
in  said  exhibit  purporting  to  recite  rulings  admitting  or  excluding  evidence  made  by  the  ODtatt 
before  which  the  case  was  tried.     Dunn  v.  Stale,  2!)  O.  S.  lo7. 
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Sec.  7361.     No  petition  in  error  shall  be  filed  in  the  supreme  court  Can  not  be  filed  in 
except  upon  good  cause  shown,  and  upon  motion,  and  notice  to  the  '''««"?"■""■""« 
prosecutmg  attorney  and  the  attorney  general,  as  \\\  civil  cases,  nor 
unless  such  motion  be  allowed  by  the  court,  or,  in  capital  cases,  by  two 
judges,  and  in  other  cases,  by  one  judge  thereof. 

Sec.  7362.     Upon  the  filing  of  such  petition  in  error  in  the  su-  Suspension  of 
preme  court,  the  execution  of  sentence  shall,  in  cases  of  felony,  be  ^"=!"?"=,« '" 
thereby  suspended;  and  in  cases  of  misdemeanor,  the  court  or  judge 
allowing  the  motion  shall  order  such  suspension;  but  no  proceedings 
in  error  in  any  other  court  shall  suspend  execution  of  sentence,  unless, 
in  capital  cases,  such  sus|>ension  be  for  good  cause  shown,  and  on 
motion,  and  notice  to  the  prosecuting  attorney  of  the  proper  county, 
ordered  by  a  majority  of  the  judges  of  the  circuit  court  of  the  county, 
and  in  other  cases  in  such  court  by  one  judge  thereof,  and  in  cases  in 
the  common  pleas  court  by  one  of  the  judges  of  such  court;  and  in  all  in  whatc<ue«of 
cases  of  conviction  for  felony,  except  for  murder  in  the  first  and  second  mi°"^*'admuS' 
degree,  where  sentence  has  been  or  may  hereafter  be  suspended,  the  lo'i^i.  *  °" 
judge  who  presided  on  the  trial  of  the  case  may,  in  his  discretion,  ad- 
mit the  defendant  to  bail,  conditioned  that  the  defendant  will  prosecute 
bis  petition  in  error  to  effect  and  surrender  himself  to  thccustody  of 
the  proper  officer  of  the  county  in  which  the  conviction  was  had,  in 
case  such  judgment  against  him  be  not  reversed  or  a  new  trial  ordered 
[April  lo,  i888:  85  v.  167.] 

Sec.  7363.     No  order  of  any  court  or  judge  suspending  execution  n,  suspension  m 
of  sentence,  in  any  case  of  misdemeanor,  shall  take  effect  until  the  ""«i=nicanor», 

.■'  .  iriiiri  i_       u"**-''*'*  convict 

defendant  enters  into  .1  recognizance  before  the  clerk  of  the  court,  or  the  enter  into  recog- 
officer  before  whom  the  cause  was  tried,  in  a  sum  to  be  fixed  in  such  "'"""=« 
order,  conditioned  that  the  defendant  will  prosecute  his  petition  in  error 
to  effect,  and  surrender  himself  to  the  custody  of  the  proper  officer  of 
the  county  in  which  the  conviction  was  had,  in  case  the  judgment 
against  him  be  not  reversed,  or  a  new  trial  ordered. 

Sec  7364.     When  a  defendant  has  been  committed  lo  the  peni-  when  sentence  u 
teniiary,  and  the  judgment  by  virtue  of  which  the  ccmmilment  was  ^X'tS^M-^^t^ 
made  is  reversed  on  proceedings  in  error  allowed  under  the  provisions  tentiary. 
of  this  chapter,  by  which  reversal  the  defendant  is  entitled  to  his  dis- 
charge, or  to  a  new   trial,  the  clerk  of  the  court  reversing  the  judg- 
ment shall,  under  the  seal  of  the  court,  forthwith  certify  the  same  10 
the  warden  of  the  penitentiary.     [66  v.  317,  ^  203.] 

Sec.  7365.  The  warden,  on  receiiit  of  such  certificate,  in  case  a  when  warden 
discharge  of  the  defendant  is  ordered,  shall  immediately  discharge  him  ^^^"j^j"''*'*' 
from  the  penitentiary.     [66  v.  318,  §  204.] 

Sec.  7366.     If  a  new  trial  is  ordered,  the  warden  shall  forthwith  when  warden  to 
cause  the  defendant  to  be  conveyed  to  the  jail  of  the  county  in  which  county "au""''  ** 
he  was  convicted,  and  committed  to  the  custody  of  the  sherifl  thereof. 
[66  v.  318,  §  205.1 

Sec  7367.     Tne  provisions  of  this  title,  so  far  as  applicable,  shall  This  title  governt 
govern  criminal  proceedings  in  probate  courts  «hich  have  criminal  f„'j;^'"J„Pb°"'"'' 
jurisdiction ;  and  if  a  case  arise  not  provided  for  herein,  the  practice  courts,  et:. 
heretofore  observed  may  be  followed,  so  far  as  may  be  necessary  to  pre- 
vent a  failure  of  justice.     [66  v.  324,  §§  231-2 
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^7368-7369. 


Ree  Appendix. 


TITLE  III.    Jails  and  the  Penitentiary. 


CHAPTER  1.     Jails. 
CHAPTER  2.     The  Penitentiary. 


OHAPTEB  1. 

JAILS. 


Section 

7!<68.  SherifT  to  hare  charge  of  jail. 
7^69.  Sheriff  to  keep  jail  register,  and  what  to 
be  entered  therein. 

7370.  Sheriff  to  make  and  file  jail  reports. 

7371.  Sheriff  required  to  regularly    visit  jail, 

etc. 

7372.  Sheriff  may  appoint  a  deputy  to  be  keeper 

of^  the  jail. 

7373.  Penalties  against  jailers  for  neglect  of  du- 

ties. 

7374.  Court  of  common  pleas  to  prescribe  rules 

for  regulation  of  jail. 
7373.  PrinteO  copieif  of  the  rules  to  be  furnished 
to  the  sheriff,  etc. 

7376.  Sheriff  to  post  rules  in  each  room  and 

cell. 

7377.  Court  may  alter  rules. 

7378.  What    the    county    commissioners  shall 

provide. 


Shetiffto  have 
charge  of  jail. 


8.  «  C.  74a,  1S»S. 


Sheriff  to  keep 
jail  Tcgister,  and 
what  to  be  en- 
tered therein. 


Sectiom 

7379.  What  the  sheriff  shall  provide. 

7330.  County  com.nissioners  may   provide  for 

sustenance  of  prisoners  in  certain  couo- 

ties. 
7381.  Prisoners  of  the  United  States  may  be 

confined  in  jails. 
73S2.  When  person.^  in  custody  may  be  confined 

in  Jail  of  adjoining  county. 
7383.  Sheriffs  of  adjoining  counties  to  receive 

such  prisoners. 
7334.  In  what  cases  fees  to  be  advanced. 
7333.  Quarterly   accounts   of  certain    fees  of 

sheriff. 

7380.  Process,  etc.,  for  the  return  of  such  pris> 

oners.  i 

73.S7.  How  costs  of  habeas  corpus  to  be  p.-iid. 
7383.  County  using  jail  of  another  county  liable 

for  certain  damages. 


DUTIES  OF  SHERIFFS. 

Sec.  7338.  The  sheriff,  or  person  acting  as  such,  shall  have  charge 
of  the  jail  of  the  county,  and  of  all  persons  confined  therein,  and  the 
same  shall  sifely  keep,  and,  by  himself  or  deputy,  shall  at  all  times 
attend  to  the  jail,  and  govern  and  regulate  the  same  according  to  the 
rules  and  regulations  prescribed  by  the  court  of  common  pleas.  [41  v. 
74.  §  5;  29  V.  112,  §4-]  . 

Sec.  7369.  The  sheriff,  or  person  acting  as  such,  shall,  by  himself 
or  jailer,  enter  in  a  suitable  book,  to  be  called  the  jail  register,  and 
which  shall  be  kept  in  the  office  of  the  jailer,  and  delivered  to  his  suc- 
ces.sor  in  office,  the  following: 

First — ^The  name  of  each  prisoner,  with  date  and  cause  of  his  com- 
mitment. 

Second — The  date  and  manner  of  his  di.scharge. 

Third — What  sickness,  if  any,  lias  prevailed  in  the  jail  during  the 
year,  and,  if  known,  what  were  the  causes  thereof. 

Fourth — Whether  any,  or  what  labor  has  been  performed  by  the  pris- 
oners, and  the  value  thereof. 

Fifth — ^The  practice  observed  during  the  year  of  white-washing  and 
cleansing  the  occupied  cells  or  apartments,  and  the  times  and  seasons 
of  so  doing. 

Sixth — The  habits  of  the  prisoners  as  to  person:^  cleanliness,  diet, 
and  order. 

Seventh — The  operation  of  the  rules  and  directions  prescribed  by  the 
court  of  common  pleas. 
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Eighth — The  means  of  literary,  moral,  and  religious  instruction,  and 
of  labor,  furnished  prisoners. 

Ninth — All  other  matters  required  by  said  rules,  or  in  the  discretion  '^  **'•'*•• 
of  such  sheriff  deemed  proper.     [41  v.  74,  §  6.] 

Sec.  7370.    The  sheriff,  or  person  acting  as  such,  shall,  on  or  before  sh.  riff  i.>  make 
the  first  day  of  November  in  each  year,  make  from  the  jail  register,  in  "'"'  '"'I'i'''  re- 
writing, a  jail  report,  one  copy  of  which  report  he  shall  forthwith  file  in  '""^ 
the  office  of  the  clerk  of  the  court  of  common  pleas,  one  copy  with  the 
county  auditor,  and  one  copy  he  shall  transmit  to  the  secretary  of  state; 
and  the  secretary  of  state  shall  communicate  the  reports  of  the  several 
sheriffs  to  the  general  assembly  on  or  before  the  twentieth  day  of  "'  *  *''  "'• 
November,  annually.     [41  v.  74,  §  7.] 

Sec.  7371.     The  sheriff,  or  person  acting  as  such,  shall  visit  the  s.criff required 
jail,  and  examine  into  the  condition  of  each  prisoner,  at  least  once  dur-  '  •  regularly  visit 
ing  each  month,  and  once  during  each  term  of  the  court  of  common  '" ' *  '^' 
pleas;  and  he  shall  cause  all  the  cells  and  rooms  used  for  the  confine- 
ment  of  prisoners  to  be  thoroughly  white-washed  at  least  three  times 
each  year.     [41  v.  74,  §  12.] 

Sec.  7372.     The  sheriff,  or  person  acting  as  such,  may  appoint  one  shenffmay  «p- 

,,.     J  '•       .      t       ,  r  ii.      •    -1         r  L.  1  point  a  deputy  to 

of  his  deputies  to  be  keeper  of  the  jail.     [41  v.  74,  §  13.  J  be  keeper  of  ih* 

S^c.  7373.     Whoever,  having  the  charge  of  a  county  jail,  neglects  ,^']j  ^^  -^ 
or  refuses  to  obey  6r  conform  to  any  rule  or  regulation  lawfully  pre-  Penalties agaimt 
scribed  by  the  court  of  common  pleas,  for  the  management  and  regula-  of  duu«k'  '"*'*'" 
tion  of  the  same,  or  omits  or  neglects  to  perform  any  duty  in  respect 
thereto  imposed  by  any  law,  shall  be  fined  not  less  than  five  nor  more 
than  one  hundred  dollars.     [41  v.  74,  §  14.]  8.* 0.7*8. 

RULES   AND    REGULATIONS. 

•Sec  7374.  The  court  of  common  pleas  shall  prescribe  rules  for  court  of  common 
the  regulation  and  government  of  the  jail  of  the  county,  not  inconsist-  p'ia» '"  prescribe 
ent  with  the  law,  upon  the  following  subjects,  viz:  tion'of'jai"*" 

First — The  cleanliness  of  the  prison  and  prisoners.  See  Sup. 

Second — The  classification  of  prisoners  as  to  sex,  age,  crime,  idiocy, 
lunacy,  and  insanity. 

Third — Bed  and  clothing. 

Fourth — Warming,  lighting,  and  ventilation  of  the  prison. 

Fifth — The  employment  of  medical  or  surgical  aid  when  necessary. 

Sixth — Employment,  temperance,  and  instruction  of  the  prisoners. 

Seventh — 'I'he  supplying  of  each  prisoner  with  a  ccpy  of  the  bible. 

Eighth — ^The  intercourse  between  prisoners  and  their  counsel,  and 
other  persons. 

.  Ninth — The  punishment  of  prisoners  for  violation  of  the  rules  of  the 
prison.  s.*c.  J«. 

Tenth — Such  other  regulations  £.3  the  court  may  deem  necessary  to 
promote  the  welfare  of  the  prisoners.     [41  v.  74,  §  i.] 

Sec.  7375.     The  court  shall  cause  a  copy  of  such  rules  to  be  deliv-  p,in,cd  copies  or 
ered  to  the  county  commissioners,  and  the  commissioners  shall  forthwith  »'•=  r>>i«5  '■'  i>e 
cause  the  same  to  be  printed,  and  deliver  to  the  sheriff  a  printed  copy  shcriir,  etc 
for  each  room  and  cell  of  the  jail,  and  forward  a  copy  by  mail  to  the 
auditor  of  state,  who  shall  file  and  preserve  the  same.     [41  v.  74,  §  2.]  S.  *C.7«. 

Sec.  7376.     The  sherilT  shall,  immediately  on  the  receipt  of  such  shcriir  m  |..,st 
printed  rules,  cause  a  copy  thereof  to  be  posted  up,  and  continued,  in  1,',',^  ^011.'^"'^'' '°'"" 
some  conspicuous  place  in  each  room  and  cell  of  the  jail.     [41  v.  74, 

o  1  8.  A  0.  740, 

Sec.  7377.     T^e  court  may,  from  time  to  time  as  it  deems  neces-  Cou"  ">»/ »"«' 
«ary,  revise,  alter,  or  amend  said  rules;  and  such  revised,  altered,  or 
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amended  rules  shall  be  printed  and  disposed  of  by  the  commissioners 
and  sheriff  in  tlie  manner  directed  in  the  two  preceding  sections.  [41  v. 

7'4r§4-] 


SUSTENANCE  OF   PRISONERS. 


What  the  county 
commissioncr-i 
shall  provide. 
Am.  87  V.  186. 


K.  A  C.  747. 

What  the  sheriff 
Khali  provide. 
Am.  87  V.  186. 
8c«  ippenills. 

Skk  §,12!i.-). 

R  «  e.  M7,  ISflS. 


Count/  commiS' 
sioners  may  pro- 
vide (or  the  siiS' 
tennnce  of  prison* 
ers  in  certain 
counties. 


8.A8.40*. 


Sec.  7378.  The  county  commissioners,  at  the  expense  of  the 
county,  shall  provide  suitable  means  for  warming  the  jail,  and  its  cells 
and  apartments,  frames  and  sacks  for  beds,  night-buckets,  and  such 
fixtures  and  repairs  as  may  be  prescribed  by  the  court;  and  they  may 
appoint  a  physician  to  die  jail,  at  such  annual  or  other  salary  as  they 
deem  reasonable,  to  be  paid  out  of  the  county  treasury;  and  such  physi- 
cian, or  any  physician  or  surgeon  employed  in  the  jail,  shall  make  a 
report,  in  writing,  whenever  required  by  the  commissioners,  the  grand 
jury,  or  the  court.     [41  v.  74,  §  10.] 

Sec.  7379.  The  sheriff  shall  provide  for  all  prisoners  fuel,  bed, 
clothing,  washing,  and  nursing  when  required,  and,  except  for  those  con- 
fined in  jail  for  debt  only,  board,  and  such  other  necessaries  as  the  court 
in  its  rules  shall  designate ;  and  he  shall  be  allowed  and  paid  by  the 
county,  for  services  required  by  the  provisions  of  this  chapter,  such 
compensation  as  the  commissioners  may  prescribe.  [41  v.  74,  §  it ; 
29  V.  112,  §4;  73  V.  127,  §  13.]  V 

Sec.  7380.  The  commissioners  of  any  county  containing  a  city  of 
the  first  class,  and  having  a  population  exceeding  fifty  thousand,  when- 
ever they  deem  it  for  the  interest  of  the  county,  or  the  welfare  of  the 
prisoners  confined  in  the  jail,  shall  notify  the  sheriff  that  they  will'  pro- 
vide for  the  sustenance  and  comfort  of  such  prisoners,  and  thenceforth, 
for  such  time  as  they  deem  proper,  they  shall  provide  for  such  prison- 
ers at  the  expense  of  the  county.     [6r  v.  78,  §  i.] 


PRISONERS  OF  THE   UNITED   STATES. 

Priaonersofihe  Sec.  7381.  The  sheriff,  OT  the  keeper  of  every  county  jail,  shall 
United siatesmay  receive  all  prisoners  charged  with  or  convicted  of  crime  committed  to 
jaift"  "'  '"  his  custody  by  the  authority  of  the  United  States,  and  keep  them  safely 
until  discharged  by  due  course  of  law ;  and  every  prisoner  committed 
for  any  offense  by  the  authority  of  the  United  States  shall  be  supported 
at  the  expense  of  the  same  during  his  confinement  in  jail ;  and  no- 
greater  compensation  Shall  be  charged  by  a  sheriff  or  keeper  of  a  jail, 
for  the  subsistence  of  sucJi  prisoners,  than  is  authorized  by  law  to  be 
charged  for  tlie  subsistence  of  state  prisoners ;  and  the  commissioners 
of  a  county  in  which  a  prisoner  so  committed  may  be  confined  shall  be 
entitled  to  receive  from  the  United  States  the  sum  of  one  dollar  per 
month  for  the  use  of  the  jail  for  every  person  so  committed;  and  a 
sheriff  or  jailer  wlio  neglects  or  refuses  to  i)erform  the  services  and 
duties  required  of  him  by  this  section  shall  be  liable  to  the  like  penal- 
ties, forfeitures,  and  actions  as  if  such  prisoner  had  been  committed 
under  the  authority  of  this  state.'     [57  v.  108,  §  i.] 


«.  *  c.  J4». 


When  persons  in 
custody  ma]|'  be 
confined  in  jail 
of  adjoining 
county. 


USE   OF  JAILS   OF   ADJOINING   COUNTIES. 

Sec.  7382.  The  sheriff,  or  person  acting  as  such,  in  any  county 
having  no  jail,  or  no  sufficient,  jail,  shall  convey  any  person  charged 
with  the  commission  of  an  offense,  or  sentenced  to  imprisonment  in  the 
county  jail, or  in  custody  upon  civil  process,  to  the  jail  of  such  adjoin- 
ing county  as  he  deems  most  convenient  and  secure,  and  such  officer 
may  call  such  aid  as  may  be  necessary  in  guarding,  transporting,  or 
leturning  such  person ;  and  whoever  neglects  or  refuses  to  render  such 
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aid,  when  required,  shall  forfeit  and  pay  the  sum  of  ten  dollars,  to  be 
recovered  by  action  in  the  name  and  for  the  use  of  the  county;  such 
officer  and  his  assistants  shall  each  receive  such  compensation  for  their 
services  as  the  auditor  of  the  county  from  which  such  person  was  remov- 
ed may  deerti  reasonable,  to  be  paid  out  of  the  county  treasury.  [29  8.4C.HW. 
V.  112,  ^  S-l  . 

Sec.  7383.     Tlie  sheriff  of  the  county  to  which  such  prisoner  shall  sherifls  of  adjoin- 
have  been  removed  shall,  on  being  furnished  a  copy  of  the  process  cr  •"»  counties  10 

!*•  !•  1  1    \  iftii'ii/*       receive  such  pri«- 

commitment,  receive  him  into  his  custody ;  and  he  shall  be  liable  for  oners, 
escapes,  or  other  neglect  of  duty  in  relation  to  such  prisoner,  as  in 
other  cases,  and  shall  receive  out  of  the  treasury  of  the  county  from 
which  he  shall  have  been  removed  such  fees  as  are  allowed  by  law  in 
other  cases.     [29  v.  112,  §  6.]  '  «.*<!.  law.. 

Sec.  7384.     If  the  county  from  which  any  such  person  shall  have  inwhatca«es 
been  so  removed  has  been  erected  and  organized  for  more  than  five  )ears,  '*=*  '".''=  *"'' 
the  sheriff  or  jailer  of  such   adjoining  county  shall  not  receive  such 
prisoner  unless  there  be  deposited  in  his  hands,  in  addition  to  all  fees' 
allowed  him  by  law,  fifty  cents  for  the  use  of  such  jail,  for  each  and 
every  such  prisoner,  for  each  week  he  is  ordered  to  be  committed,  and 
the  like  sum  for  any  period  of  time  less  than  one  week ;  but  if  sue  h 
prisoner  be  discharged  before  the  expiration  of  the  term  for  which  he 
was  committed,  the  excess  advanced  shall  be  refunded.     1 50  v.  212,  '*•*<'•  ^*8' 

§'•]  ... 

Sec.  7385.     The  sheriff  or  jailer  of  such  adjoining  <ounty  shall,  at  Qii.irteriy ac- 

the  end  of  each  quarter  of  each  calendar  year,  a<'(ount  for  and  pay  to  f^j""^f'/h'iVilr'" 

the  treasure'  of  his  county  all  sums  of  money  thus  received.     [50  v.  . 

^,^y^l  ■S.AC,  74ft, 

212,  S  2| 

Sec.  7386.     The  prosecuting  attorney  of  the  county  from  which  I'rocew,  etc..  for 
any  person  charged  with  the  commission  of  an  offen.se  shall  have  been  J.'jfsiliers"  °' '"'^'' 
removed  for  safe-keeping  shall,  at  least  ten  days  before  the  term  of  the 
court  to  which  such  person  was  committed  for  trial,  file  with  the  clerk 
thereof  a  precipe  directing  that  a  writ  of  habeas  corpus  issue;  and  the 
clerk  shall  thereup)on  issue  such  writ,  directed  to  the  sheriff  having  the 
custody  of  such  person,  who,  upon  service  thereof,  shall  deliver  such 
person  to  the  sheriff  holding  the  writ,  who  shall  bring  him  before  such  •"'•*<'•  *••*. 
court,  to  be  dealt  with  according  to  law.     [29  v.  112,  ^  7-] 

Sec.  7387.     When  a  writ  of  habeas  corpus  is  issued  for  any  person  Howco«t«of 
so  removed  and  confined -in  jail,  to  inquire  into  the  cause  of  his  capture  lie  p"id™'''""* 
and  detention,  the  county  from  which  such  person  was  sent  shall  pay 
all  the  costs  of  such  proceeding;  and  upon  the  presentation  of  the  cer- 
tificate of  the  clerk  of  the  proper  court,  showing  the  amount  of  such 
costs,  to  the  auditor  of  the  county  from  which  such  person  was  sent,  lie 
shall  draw  his  order  therefor  on  the  treasurer,  in  favor  of  the  clerk,  or 
such  [)erson  as  he  shall  order,  and  the  clerk  shall  pay  the  same  to  the  ''*•  *  **  '**' 
persons  entitled  thereto.     [50  v.  212,  i^  3.] 

Sec.  7388.     The  coimty  in  which  such  prisoner  was  confined,  shall  County  u-ing  jail 
have  a  right  of  action  against  the  county  from  which  the  prisoner  was  iiabie°for'cer'tarn' 
sent, I  for  all  damages  by  him  done  to  the  jaH,  or  other  property  of  the  damages. 
county.     [50  v.  212,  §  4.]  .<i.«c.;40. 
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73'J7.  Board  shall  provide  apartmeats  for  insaae 

convicts. 
7896.  Laws,  etc.,  regulating:  intercourse  with 

prisoners  to  be  posted  ia  urisoD. 
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7408.  [Repealed.] 

7401).  Directors  ineligible  to  certain  offices. 

7410.  No  contractor  or  person  interested  at  the 

prison  to  he  appointed  to  office  therein. 

7411.  Officers  shall  not  receive  other  compensa- 

tion than  herein  prescribed. 

7412.  Officers,  contractors,  etc.,  shall  not  have 

dealings  with  convicts. 

7418.  Removals  and  suspensions. 
74U.  [Repealed.] 

7415.  How  money  drawn  from  the  treasury. 

7416.  Money  due  the  prison  to  be  paid  to  war- 

den. 

7417.  Visitors  to  the  penitentiary. 

7118.  Other  revenues  to  be  paid  to  the  warden. 

7419.  [Repealed.] 

7420.  iRepealed.] 

7421.  Monthly  statement  to  auditor  of  state. 

7422.  [Repealed.] 
7421.  [Repealed.] 

7424.  Warden  may  employ  convicts  on  worlc  for 

the  state. 
7J2.'>.  Warden  may  hire  domestics. 
7420.  Convicts  to  perform  only  such  kinds  of 

labor  as  board  approve. 

7427.  [Repealed.  J 

7428.  Inquest  of  lunacy  on  convict. 

7420.  Restored  convicts  to  be  returned  to  labor. 

7430.  When  convict  insane  at  expiration  of  sen- 

tence. 

7431.  When  convict  is  sick. 


Sbction 

7432.  fRepealed.l 

743S   United  States  prisoners  to  be  received. 

7434.  board  may  repair  or  rebuild  shops  injured 

or  destroyed  by  6re. 

7435.  Physician  to  keep  record  of  vital  statiytics. 

7436.  Suits  on  behalf  of  institution,  how  brought. 

Rblating  to  the  Imprisonment,  Govern- 
ment, AND  Relea^^b  op  Convicts  in  tub 
Pbnitbmtiaav  by  Boaku  of  Manacbrs. 

[7486,-1.]  Board    of    managers;    appointment, 
term,  etc.,  of  members. 

[7436,-2.)  Pay  of. 

(7-1.':6,-3.i  Organization,  duties,  etc.,  of  board. 

1,7436,-4.]  Rcbidence  of  members  where,  forbid- 
den. ^ 

[74r6,-&  ]  Convict  labor,  how  employed,  etc. 

(74;»ti,-6  ]  Court  may  sentence,  how,  to  peniten- 
tiary. 
{T4"6,-7.]  Duties  of  clerks  of  courts,  as  to. 
7430,-8.1  Rules,  record,  etc..  as  a  convict;  his 
legal  rights  restored,  how,  etc. 

[7436,-9]  Release  of,  on   parole;    re-imprtson- 
ment. 

[7436,-10.]Who  regarded  as  hardened  criminaU 
etc.  f 

(7436,-11,]  Earnings  of  prisoners. 

[7436,- 12 1  Control    of   prisoners;    register  of; 
violators  of  parole. 

[7436,-13.1  Warden,  appointment  of,  etc. 

[7436,-14.]  Appointment  and  salaries  of  officer* 
and  employes;  guards. 

17436,-15.)  Warden,  salary  of,  etc. 
74:'6,-]6. 1  Employment  of  free  labor  forbidden. 
7436,-17.]  Penalty. 

Penitentiary     Gas     Works     for     Pubuc 

Bl'ildincs  in  Columbus. 
[74^6,-18.)  Gas  works  to  be  erected  on  penitea- 

tiarv'  grounds 
[7430,-19.1  Committee  for  erection  of. 
[743i>,-20.]  Gas  to  be  supplied  to  public  built^ 

ings. 
[7436,-21.J  Penalty  for  injuring  pipes,  etc. 

Intermediate  Penitentiary. 
7486.-22.1  Establishment  of. 
74:;6,-2:i  1  Appropriation  for. 
74^,-21.]  Board  of  managers  of,  etc. 
74:6,-25.]  Site  and  plans,  etc. 
7-l>  6,-2G.]  Appointments  by  board. 
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What  must  be 
entered  on  the 
journal. 


Board  shall  pro- 
vide apartments 
fur  insane  con- 
victs. 
8.  A  C.  015. 

Laws,  etc,  regu- 
lating intercourse 
with  prisoners  to 
be  posted  in 
prison. 
g.  AC. 018. 


Secs.  7389-7393.     [Repealed  March  24,  1884:  81  v.  77.] 
Sec  7394.    The  directors  shall  enter  on  their  journal  the  result 
of  all  examinations,  whether  by  a  full  board  or  a  portion  thereof,  and 
all  other  official  acts,  which  shall  be  signed  by  the  members  present 

[73  V.  35»  §  4.] 
Sec  7395.     [Repealed  March  24,  1884:  81  v.  77.] 
Sec  7396.     [Repealed  March  24,  1884:  81  v.  77.] 
Sec  7397.     The  directors  shall  cause  to  be  erected  by  convict 
labor,  or  otherwise  provide,  a  suitable  department  for  the  reception  of 
lunatic  or  insane  convicts,  of  such  dimensions  as  may  be  necessary  to 
accommodate  the  convicts  that  become  insane  therein.     [43  v.  73,  §  i.] 
Sec  7398.    The  directors  .shall  cause  to  be  placed  in  some  con^ 
spicuous  situation  about  the  prison  a  copy  of  so  much  of  the  laws  of 
this  state,  and  of  the  by-laws  of  the  institution,  as  relate  to  intercourse 
between  visitors  to  the  prison  and  the  prisoners.     [33  v.  14,  §  13.] 
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WARDEN. 

Sec.  7399.    \RepeaUd  Mark  24,  1884:  81  v.  77.] 

Sec.  7400.  The  warden  shall  balance  his  cash  account  each  v^arden-sac- 
month,  and  report  the  same  to  the  board,  if  in  session,  or  at  its  first  ^ce"mon5ii»!' 
meeting  thereafter;  and  on  the  fifth  week^iay  of  each  month  he  shall 
furnish  the  auditor  of  state  a  detailed  report  of  all  his  receipts  during 
the  preceding  month,  and  shall  pay  into  the  state  treasury  so  much  of 
the  funds  in  his  hands  as,  in  the  opinion  of  the  board,  is  not  required 
for  the  current  use  of  the  penitentiary.     [75  v.  17,  §  10.] 

Sec.  7401.     \Rfpeakd  March  24,  1884:  81  v.  77.] 

Sec.  7402.     Officers  appointed  by  the  board,  or  by  the  warden  by  General  duti«  of 
and  with  the  consent  of  the  board,  shall  discharge  the  duties  pertaining  °^^l^,^(,^°^ 
to  their  positions  under  the  direction  of  the  warden,  and  in  pursuance 
of  the  rules  and  regulations  of  the  board  and  the  provisions  of  this 
title;  and  all  vacancies  in  such  offices  shall  be  filled  in  the  same  manner 
as  appointments  are  made.     [73  v.  36-7,  §§  7,  14.] 

Sec  7403.     The  warden  shall  furnish  each  convict  with  a  bible,  BiWcforand 
and  shall  permit,  as  often  as  he  may  think  proper,  regular  ministers  of  ffc,"^  '"*  '"  "°' 
the  gospel  to  preach  to  the  convicts.     [33  v.  14,  §  19.]  8.  a  cms. 

Sec.  7404.     The  warden  shall  arrest,  or  cause  to  be  arrested,  and  Escaped  convku 
again  committed  to  safe-keeping  in  the  penitentiary,  any  convict  who  return Jd"""*  ""* 
escapes  therefrom,  and  is  found  at  large  within  this  state,  whether  the 
term  for  which  he  was  sentenced  to  imprisonment  in  the  penitentiary  s-**'-'**' 
has  or  has  not  expired.     [^3  v.  14,  §  15.] 

Sec  7405.     [Repealed  March  24,  1884:  8i  v.  77.] 

STEWARD. 

Sec  7406.  The  steward  shall  purchase  all  the  forage,  fuel,  and  Duty  of  the 
lights,  and  all  supplies  for  the  kitchen  and  hospital,  and  make  all  sales  «'•=*>"'■ 
for  the  penitentiary,  under  the  written  orders  of  the  warden,  and  sub- 
ject to  such  rules  and  regulations  as  the  board  may  prescribe,  and  shall 
file  and  preserve  all  such  orders,  and  keep  a  full  and  accurate  account 
of  all  purchases  and  sales  made  by  him,  in  books  to  be  furnished  by 
the  board,  or  any  member  of  the  board ;  all  other  articles  and  supplies 
shall  be  purchased  by  order  and  under  the  direction  of  the  board. 
[75  V-  17,  §  I4-] 

CLERK. 

Sec  7407.  The  clerk  shall  keep  the  accounts  of  the  prison  in  such  Duties  of  ciert 
manner  as  to  exhibit  clearly  all  the  financial  transactions  relating  to  it; 
he  shall  keep  a  register  of  convicts,  in  which  shall  be  entered  ihename 
of  each  convict,  the  crime  of  which  he  was  convicted,  the  date  of  con- 
viction, period  of  sentence,  from  what  county,  by  what  court  sen- 
tenced, his  nativity,  an  accurate  description  of  his  person,  and,  if  known, 
whether  he  t)as  been  previously  confined  in  a  penitentiary,  in  this  or 
any  other  state,  and  when  and  how  he  was  discharged ;  and  shall  also 
act  as  secretary  of  the  board.     [73  v.  36,  §  8.] 

Sec  7408.     \_Repealcd  March  24,  1884:  81  v.  77.] 

Sec  7409.     A  director  shall  not  be  appointed  to  any  other  office  Directors  ineii- 
under  this  chapter  during  the  period  for  which  he  was  appointed  suth  Offices"  "'"''" 
director,  nor  shall  any  member  of  his  family  be  appointed  to  any  office 
or  position  under  such  board.     [75  v.  17,  J§  17.] 

Sec  7410.     No  person  shall  be  appointed  to  office  at  the  peniten-  No  contractor  or 
tiary,  or  be  employed  thereat  on  behalf  of  the  state,  who  is  a  contractor,  Tn^'busincsVaVthe 
or  the  agent  or  employe  of  a  contractor,  or  who  is  interested  directly  penitentiary  jhaii 
or  indirectiy  in  any  business  carried  on  therein ;  and  should  any  officer  offi?ETe"r^l'° 
or  employe  become  such  contractor,  his  agent  or  employe,  or  interested 
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Officers  shall  not 
receive  other  com- 
pensation than 
herein  prescribed. 


Officers,  contract, 
ors,  etc.,  shall  not 
have  dealingswith 
convicts. 


Removals  and  sus- 
peDsioiu. 


How  money 
dr.lwn  from  the 


Money  due  the 
prison  to  be  paid 
to  warden 


Visitors  to  the 
petiilentiarv. 


!4.  A  C.  M8. 


Other  revenues  te 
be  paid  to  the 
warden 


in  such  business,  it  shall  be  cause  for  his  removal ;  and  (no  person  who 
is  not  a  citizen  of  Ohio,  or  is  less  than  twenty-one  years  of  age,  shall 
be  appointed  to  any  oflfiee  in  the  penitentiary;  nor  shall  any  person  be 
appointed  to  office,  or  employed,  by  virtue  of  this  chapter,  who  is  in  the 
habit  of  using  intoxicating  liquors;  and  a  single  act  of  intoxication  shall 
justify  a  removal  or  discharge.     [75  v.  17,  ^  18.] 

Sec.  7411.  No  officer  shall  receive,  directly  or  indirectly,  any  other 
compensation  for  his  services  than  that  herein  prescribed,  nor  sliall  he 
receive  any  compensation  whatever,  directly  or  indirectly ,  for  any  act 
or  service  which  he  may  do  or  perform  for  or  on  behalf  of  any  con- 
tractor, or  agent  or  employe  of  a  contractor;  and  an  officer  violating 
this  section  sliall  be  dismissed  from  his  office,  and  a  contractor  or 
employe,  or  agent  of  a  contractor,  concerned  in  such  violation,  sliall  be 
expelled  from  the  penitentiary,  and  not  again  permitted  within  it  as  a 
contractor,  agent,  or  employe.     [75  v.  17,  {^  19.] 

Sec.  7412.  No  officer,  contractor,  or  employe  of  a  contractor,  shall 
make  any  gift  or.  present  to,  or  receive  any  from,  or  have  any  bar- 
ter or  dealings  with,  a  convict;  and  for  every  violation  of  this  section 
the  party  engaged  therein  shall  incur  the  same  penalty  as  is  prescribed 
in  the  last  section.     [73  v.    42,  §  33.] 

Sec.  7413.  An  officer  appointed  by  the  board,  or  by  the  warden  by 
and  with  the  consent  of  the  board,  may  be  suspended  or  removed  by 
the  board  for  delinquency  in  the  discharge  of  his  duty,  misconduct  in 
office,  or  any  other  cause  which  materially  affects  his  usefulness ;  and 
the  reasons  therefor  shall  be  fully  stated  upon  the  journal  of  tlie  board; 
and  for  like  cause  any  such  officer  may  be  suspended  by  the  warden, 
who  shall  present  to  the  board,  in  writing,  at  its  next  meeting,  his 
reasons  therefor,  and  if  the  suspension  be  approved,  the  officer  shall 
be  discharged,  and  if  not,  he  shall  be  reinstated ;  and  if  reinstated,  the 
board  may,  in  its  discretion,  order  that  he  shall  receive  his  pay  diuring 
the  time  of  such  suspension.     [73  v.  36,  S  '3-] 

Sec.  7414.     {^Repealed  March  24,  1884:  81  v.  77.] 

Sec.  7415.  No  money  shall  be  drawn  from  the  treasury  except 
upon  accounts  duly  certified  bv  the  warden,  and  approved  by  at  least 
three  directors ;  a  duplicate  of  every  account  shall  be  filed  with  the 
clerk.     [75  v.  17,  §  23.] 

Sec.  7416.  No  money  shall  be  paid  to  the  steward  for  or  on 
account  of  any  claim  due  the  penitentiary  for  sales  made  by  him,  or 
other  acts  of  his,  but  all  money  so  due  shall  be  paid  to  the  warden  ; 
<luplicate  accounts  thereof  shall  be  made  by  the  steward,  one  to  be  retain- 
ed by  him,  and  the  other  certified  to  the  warden  :  when  the  amount  is 
paid  to  the  warden  he  shall  receipt  the  account,  and  it  shall  be  prop- 
erly entered  upon  the  books  by  the  clerk ;  and  jxiyment  to  tlie  warden 
alone  shall  discharge  such  liability.     [73  v.  37,  §  17.] 

Sec.  7417.  The  governor,  heads  of  departments,  and  members  of 
the  general  assembly,  and  such  other  persons  as  the  warden  may  think 
proper,  shall  be  admitted  as  visitors  within  the  walls  of  the  penitentiary 
free  of  charge;  other  visitors  may  be  charged  a  reasonable  sum  for 
going  through  the  prison,  which  sum  shall  be  prescribed  by  the  board: 
die  warden  shall  procure  suitable  tickets,  which  shall  be  sold  by  the 
clerk,  who  shall  keep  an  account  of  such  sales,  and  jiay  the  money  10 
the  warden  daily;  and  the  guard  at  the  door  of  the  guard-room  shall 
receive  the  tickets,  and  also  keep  an  account  of  them  in  a  book  as  they 
are  received,  and  return  them  to  the  warden  each  day  before  the  prison 
is  closed.     [33  v.  14,  S  22;  75  v.  17,  5^  25.] 

Sec.  7418.  -^11  other  revenues,  except  as  herein  otherwise  pro- 
vided, sh.ill  l)e  paid  to  the  warden.      [73  v.  38,  § 

Sec.  7419.     {Repealed  March  24,  1884:  81 

Sec.  7420.    [Repealed  March  24,  1884:  81  v. 
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Skc.  7421.  On  or  before  the  fifth  week  day  of  each  month  the  ;),''',;"'''y  "?"=" 
clerk  shall  make,  and  tlie  warden  certify  and  deliver  to  the  auditor  of  of'sute. 
state,  a  statement  of  the  amount  due  from  each  contractor  for  the  pre- 
ceding calendar  month,  and  deliver  to  each  contractor  a  certified  copy 
of  so  much  thereof  as  relates  to  said  contractor ;  and,  within  five  days 
thereafter,  each  contractor  shall,  in  the  ordinary  mode  prescribed  by 
law,  pay  the  amount  due  into  the  state  treasury,  and  obtain  triplicate 
receipts  therefor,  one  of  which  shall  be  delivered  to  the  auditor  of 
state,  and  one  to  the  woiden ;  and  when  any  contractor  fails  to  pay  said 
amount  within  ten  days  from  the  date  of  rendering  the  statement  as 
aforesaid,  it  shall  be  the  duty  of  the  auditor  of  state  to  give  said  .state- 
ment to  the  attorney-generaJ  for  collection;  and,  when  collected  by 
him,  he  shall  take  triplicate  receipts  therefor  of  the  state  treasurer, 
and  deliver  one  to  the  auditor  and  one  to  the  warden.  \March  i6, 
i88i :  78  V.  53.] 

Sec.  7422.     [Repealed  March  24,  1884;  81  v.  77.] 

Sec.  7423.     \RepeaUd  March  24,  1884:  81  v.  77.] 

Sec.  7424.     The  warden,  under  the  direction  of  the  board,  may  Warden  may  em- 
employ  a  portion  of  the  convicts  in  the   manufacture  of  any  articles  S,ork'^for"he'  ^ 
used  by  the  state  in  carrying  on  the  penitentiary,  and  may  also  procure  state, 
machinery  and  prepare  shop-room  for  that  purpose,  and  employ  such 
persons  as  may  be  necessary  to  instruct  the  convicts  in  such  manufac- 
ture; if  such  persons  be  employed,  the  terms  of  employment  shall  be 
fixed  and  determined  by  the  board.     [73  v.  40,  §  26.] 

Sec.  7425.  A  sufficient  number  of  convicts  may  be  hired  by  the  Warden  may  hin 
warden  for  domestic  purposes,  on  the  terms  to  be  agreed  upon  by  him  <•"""=»"«»■ 
and  the  board;  but  no  superintendent  of  the  kitchen  or  state  shops, 
captain  of  the  watch,  or  male  guard,  shall  board  in  the  institution ;  the 
female  guards  may,  in  the  discretion  of  the  board,  be  permitted  to 
board -themselves  in  the  female  prison  department;  no  officer  shall  be 
required  to  board  in  the  institution,  except  the  warden;  [and]  the  board 
shall  provide  for  the  lodging  of  such  number  of  guards  as  may  by  them 
be  required  to  remain  at  the  prison  during  the  night.     [75  v.  17,  §  33.] 

Sec.  7426.  No  work,  labor,  or  service  shall  be  performed  by  a  ( onvicu  10  per- 
convict  within  the  penitentiary  except  as  herein  provided  for,  unless  it  ["J,d^""f''|'tor''«» 
he  expressly  authorized  by  the  board.     [73  v.  40,  §  28.]  board  approve. 

TREATMENT   OF    PRISONERS. 

Sec.  7427.     {Repealed  March  2/^,  1884:  81  v.  77.] 

Sec.  7428.     when  a  convict  becomes  insane  the  warden  shall  give  inquest  of  lunmr 
notice  to  the  physician  for  the  prison,  and  the  superintendent  of  the  ""  ™"*""=« 
Columbus  asylum  for  the  insane,  who,  upon  the  receipt  of  such  notice, 
shall   forthwith  examine  such  convict,  and  if  upon  such  examination 
they  are  of  opinion  that  the  convict  is  insane,  they  shall  certify  the     *   '"'"'" 
same  to  the  warden,  who  shall  forthwith  put  such  lunatic  or  insane  con- 
vict in  the  department  prepared  for  that  purpose.     [43  v.  73,  §  2.]         "'  *  "•"■• 

Sec.  7429.     The  physician,  together  with  the  superintendent  of  the  Restored  convict 
asylum,  .shall  give  such  medical  and  surgical  aid  to  the  lunatic  or  insane  i°bor.""""*''  "* 
convicts  as  the  nature  of  their  cases  requires;  and  whenever  any  lunatic 
or  insane  convict  is  adjudged  to  be  restored  to  his  jjroper  mind,  or  so 
far  restored  that  it  is  considered  safe  to  put  him  at  labor  under  his  sen- 
tence, and  it  is  so  certified  by  the  physician  and  superintendent,  the 
warden  shall  again  put  him  at  hard  labor  according  to  his  sentence.  "•  *  *'•  •'•• 
(43  V.  73.  S  3] 

Sec.  7430.     If  a  convict  be  insane  at  the  time  of  the  expiration  of  when  eonvtcu  in- 
his  sentence,  the  warden  shall  give  notice,  in  writing,  to  the  probate  JJ'^entence"*"*" 
judge  of  the  county  from  which  he  was  sent,  of  the  fact  of  such  in- 
sanity, and  such  judge  shall  forthwith  issue  his  warrant  to  the  sheriff  of 
such  county  commanding  him  to  remove  such  insane  convict,  and  re- 
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turn  him  to  such  county;  upon  receipt  of  such  warrant  the  sheriff 
shall  execute  the  same  forthwith,  and  make  return  thereof  to  the  pro- 
bate judge  by  whom  it  was  issued,  and  thereupon  the  probate  judge 
shall  immediately  order  such  insane  person  to  be  confined,  or  otherwise 
disposed  of  and  provided  for,  as  directed  by  law ;  and  the  sheriff  shall 
receive  the  same  compensation  as  for  transferring  a  prisoner  to  the  pen- 
itentiary, and  the  auditor  of  the  county  shall  draw  an  order  upon  the 
county  treasurer  for  the  amount ;  if  any  probate  judge,  after  having 
been  so  notified  by  the  warden,  neglect  to  issue  his  warrant,  as  herein 
provided,  or  if  any  sheriff  neglect  to  remove  such  insane  convict,  as 
required  by  the  provisions  of  this  section,  the  warden  shall  cause  such 
insane  convict  to  be  removed,  and  returned  to  the  county  from  which  he 
was  sent,  in  charge  of  an  officer  of  the  penitentiary,  or  some  other 
suitable  person ;  and  the  cost  of  such  removal  shall  be  paid  out  of  the 
county  treasury,  upon  the  warrant  of  the  county  auditor.  [75  v.  17, 
§35-] 
When  eooTiet  is  Sfx.  7431.  One  or  more  apartments  in  the  penitentiary  shall  be 
*'*''•  prepared  for  an  infirmary;  and  when  a  convict  is  considered  by  the 

attending  physician  so  unwell  as  to  require  removal  from  work  or  soli- 
tary confinement,  he  shall  be  placed  in  the  infirmary,  there  to  remain 
until  the  physician  reports  to  the  warden  that  he  is  in  a  proper  condition 
ii.AC.vi8.  to  be  removed  from  the  infirmary,  when  the  warden  shall  order  him 

back  to  his  former  labor  or'cell.     [33  v.  14,  §  18.] 
Sec.  7432.     \ Repealed  March  24,  1884:  81  v.  77.] 

UNITED  STATES  PRISONERS. 

United  sutes  Sec.  7433.     All  Criminals  sentenced  to  the  penitentiary  by  the  au- 

cdTed*" "'         thority  of  the  United  States,  shall  be  received  and  kept  according  to 

the  sentence  of  the  court  by  which  they  were  tried,  and  the  prisoners 

so  confined  shall  be  subject  in  all  respects  to  the  same  discipline  and 

treatment  as  though  committed  under  the  laws  of  this  state,  and  the 

warden  shall  charge  and  receive  from  the  United  States  for  tlie  use 

of  the  state,  for  each  prisoner,  such  sum  of  money,  at  the  discretion 

of  the  board,  as  will  fully  coippensate  the  state  for  boarding,  clothing, 

and  all  necessary  expenses,  taking  into  account  the  value  to  the  state 

of  the  labor  of  such  convict,  and  no  other  or  further  charge  shall  be 

made  by  any  officer  on  account  of  such  prisoner.     \April  17,  1883:  80 

V.  162.] 

Board  raay  repair      Sec.  7434.     If  any  of  the  shops  or  buildings  in  which  the  convicts 

or  rebuild  shops.    ^^^  employed  be  destroyed  or  injured  by  fire,  they  may  be  rebuilt  or 

repaired'  imniediatelv,  under  the  direction  of  the  board.     [75  v.    17, 

•       §  38.1 

PHYSICIAN. 

Phy.iician  to  keep  Sec.  7435.  The  physician  shall  keep  a  correct  record  of  vital 
•wulacs^  ""*'  statistics  of  the  prison,  embracing  the  name,  nationality,  or  race,  the 
weight,  stature,  and  former  occupation  and  family  history  of  each 
prisoner;  also  a  statement  of  the  condition  of  the  heart  and  lungs,  and 
other  leading  organs,  the  rate  of  the  pulse  and  respiration,  of  the 
measurement  of  the  chest  and  abdomen,  condition  of  the  inguinal 
canal  and  the  arch  of  the  foot,  and  any  existing  disease  or  deformity, 
or  other  disability  acquired  or  inherited,  and  shall  perform  such  other 
duties  in  the  line  of  his  profession  as  may  be  required  by  the  board. 

[75  V.  17,  §39-] 
Suits  on  behalf  of      Sec.  7436.     In  all  suits  Or  prosecutions  in  behalf  of  the  institution 
brou'"ht°°' '""'     the  style  shall  be  "The  Ohio  Penitentiary  v.  A.  B."     [33  V.  14,  §  14.] 
8. «  c.  oiti. 
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[relating  to  the  imprisonment  of  convicts  in  the  OHIO  PENlTliN- 
TIARYi  AND  THE  EMPLOYMENT,  GOVERNMENT  AND  RELEASE  OF  SUCH 
CONVICTS  BY  THE  BOARD  OF  MANAGERS.] 

[7436,-1.]     Sec.  1.     Be  it  enacted  by  the  General .  Assembly  of  tlu  Board  of  mao- 
Statc  of  Ohio,  That  the  government  and  control  of  the  Ohio  peniten-  »8'"- 
tiary  and  [of]  the  prisoners  sentenced   thereto  shall  be  vested  in  a  *""  87  V.  «4. 
board  of  managers,  to  consist  of  five  members,  at  least  two  of  whom  Sap.,etc.:se«sapi 
shall  be  practical  and  skilled  mechanics,  and   not  more  than  three 
members  of  said  board  shall  belong  to  the  same  political  party;  to  be  Appointment  of 
appointed  by  the  governor,  by  and  with  the  advice  and  consent  of  "nemberi. 
the  senate,  one  to  serve  one  year,  one  two  years,  one  three  years,  Serins 
one  four  years,  and  one  five  years,  as  may  be  designated  by  the  gov- 
ernor at  the  time  of  their  appointment ;  and  at  the  expiration  of  the 
term  of  office  of  each  member  of  the  board,  his  successor  shall  be 
appointed  in  the  manner  and   by  the  authority  as  hereinbefore  pro- 
vided, but  for  the  term  of  five  years.      Whenever  a  vacancy-occurs  in  v»caacie». 
the  board  of  managers  otherwise  than  by  the  expiration  of  the  term 
of  a  manager,  such  vacancy  shall  be  filled    by  appointment  by  the 
governor,  by  and  with  the  advice  and  consent  of  the  senate,  if  the 
senate  be  in  session,  and  if  the  senate  be  not  in  session,  then  the  ap- 
pointment-by  the  governor  shall  be  subject,  to  the  cdnfirmation  of  the 
senate  when  it  next  convenes,  for  such  term  to  be  designated  by  the 
governor  at  the  time  of  appointment,  as  shall  preserve  and  insure  the 
rotation  in  office  of  the  managers  the  same  as  if  one  manager  should 
be  appointed  every  year,  at  the  expiration  of  a  manager's  term,  for 
the  term  of  five  years ;  provided,  that  the  governor  may,  at  his  discre-  Removal*, 
tion,  remove  any  member  of  the  board  of  managers.     \May  19, 1886: 
83  v.  229.] 

[7436,-2.]    Sec.  la.     That  each  member  of  the  board  of  man-  cufhoensation  of 
agers  shall  receive  as  compensation  for  his  services,  as  such  manager,  bo\"do"man''-* 
the  sum  of  ten  dollars  per  day,  not  to  exceed,  however,  one  hundred  •««"• 
days  in  each  year,  for  the  time  actually  employed,  which  shall  include 
all  expenses ;  and  there  is  hereby  appropriated  out  of  any  moneys  to 
the  credit  of  the  general  revenue    fund  not  otherwise  appropriated, 
the  sum  of  five  thousand  dollars,  for  the  payment  of  said  salaries  for 
the  current  year.     \^May  4,  1885 :  82  v.  244.] 

[7436,-3.]    Sec  2.     Immediately   upon  their  appointment  and  OrganUation. 
confirmation,  as  herein  provided,  the  board,  of  managers  shall  con- *■"***•  ^ 
vene  in  the  city  of  Columbus.    The  president  of  the  board  shall  be         "*"  ** 
the  member  having  the  shortest  term  to  serve ;  three  members  of  the  ' 

board  of  managers  shall  constitute  a  quorum  for  organization  of  the 
board  and  for  the  transaction  of   all  business.     The  managers  shall  DuUe«. 
give  so  much  of  their  time  and  attention  to  the  affairs  of  the  peniten- 
tiary as  shall  insure  wise,  efficient  and  faithful  management  thereof; 
and  the  managers  shall  receive  compensation  as  now  provided  by  Compensatkm. 
law,  (O.  L.,  vol.  82,  p.  244,  act  [of]  May  4,  1885),  and  shall  be 
paid  by  the  treasurer  of  state  upon  warrants  issued  by  the  auditor  of 
state.    The  managers  shall  exarain&the  books  and  accounts  of  the  peni-  Examination  or 
tentiary  as  kept  by  the  officers  thereof,  once  in  each  month,  and  shall  '""'"•  *"" 
audit  all  claims  against  the  penitentiary,  and  shall  file  with  the  auditor 

il  [7136,-1]  to  [7436,-15].  On  March  24, 18S4,  81  v.  72-77,  an  act  was  passed  entitled  as  foUow:,: 
**  An  act  relating  to  the  imprisonment  of  convicts  in  the  Ohio  penitentiary,  and  the  employment. 
Soverament  and  release  of  such  convicts  by  the  board  of  managers."  Sections  1  to  13  of  said 
act  as  subsequently  amended  and  supplemented  are  given  above  as  sections  [7436,-1]  to  [7436,-15] : 
sections  16  (Ut  and  17  (15)  of  said  act  are  as  follows : 

"Sic.  16(14).  Sections  7;!89,  7.iflO,  7312. -SM,  7390,  7401  of  the  Revised  Statutes,  as  amended 
April »,  1880,  and  sections  7;i91 ,  7;»."i,  7»6.  7405,  7408,  7414,  7419,  7420,  7422,  74J3,  7127,  and  7432  of 
llle  Revised  Statutes  be  and  the  same  arc  hereby  repealed." 

"Sec.  17  (15).  This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage,  as  to  the  a|y 
pointaent,  qualification  of  managers  and  ofhcers  and  their  salaries,  and  as  to  all  other  matters  I 
•hdl  take  effect  and  be  in  force  Irom  and  after  May  1,  1{I84." 


Digitized  by 


Google 


1812 


ru.  ni,  ch.  2. 


PENITENTIARY. 


[7436,-4H7436,-5]. 


Monthly  sute- 
ments. 


Annual  report. 


Role*. 


Residing  of 
officials  thereat 
forbidden,  ex^.ept. 

Privileges  of 
matrons. 


Convict  labor  in 
penitentiary,  how 
to  be  employed. 


Machinery, 
materials,  etc. 


Classification  of 
such  labor  on  the 
piece  plan ;  prod- 
ucts thereof  and 
bids  therefor. 


Contractors,  con- 
tractsand  employ- 
ment of  prisoners. 


of  State  a  monthly  statement  of  all  the  financial  transactions  of  the 
penitentiary,  showing  in  detail  all  mopeys  received  and  paid  out,  from 
whom  received  and  to  whom  paid,  which  statements  shall  be  open  to 
public  inspection,  and  a  summary  thereof  shall  be  published  in  the 
annual  reports.  And,  generally,  the  board  of  managers  shall  have 
charge  of  all  the  concerns  of  the  penitentiary,  and  shall  make  an  an- 
nual report  to  the  governor  on  or  before  the  fifteenth  day  of  Novem- 
ber each  year,  and  in  their  annual  report,  the  board  shall  give  a  classi- 
fication of  all  the  prisoners,  showing  their  ages,  term  of  sentence,  of- 
fense committed,  cause  of  crime,  number  of  times  convicted,  habits, 
education  and  industrial  relations,  (which  shall  be  entered  in  the  reg- 
ister as  hereafter  provided),  and  such  other  information  and  recom- 
mendations as  they  deem  best  for  the  information  of  the  legislature. 
The  board  shall  prepare  rules  for  its  own  government,  and  for  the 
governpient  of  the  penitentiary  in  accordance  with  the  provisions  of 
this  act  and  subject  to  the  approval  of  the  governor.  \Mm  19,  1886: 
83  V.  236.] 

[7436,-4.]  Sec.  3.  No  member  of  the  board  and  no  officer  of 
the  penitentiary,  except  the  warden  and  his  family  and  matrons,  shall 
become  residents  of  the  same,  or  live  therein,  and  said  matrons  may 
receive  their  provisions  therefrom ;  but  the  sessions  of  the  b^ard  shall 
be  held  in  the  institution  in  suitable  rooms  furnished  for  the  purpose. 
\April  14,  1888:  85  v.  260/] 

[7436,-5.]  Sec.  4.  Prom  and  after  the  expiration  of  the  contracts 
now  in  force  between  the  state  and  the  contractors  for  the  labor  of  the 
prisoners  confined  in  the  said  institution,  none  of  the  labor  of  the  prison- 
ers in  said  institution  shall  be  let  on  contract  by  the  day,  or  similar  to 
the  present  contracts,  except  as  hereinafter  provided,  but  shall  be  em- 
ployed by  the  state  upon  the  plan  and  in  the  manner  as  follows, 
namely:  The  managers  shall  employ  all  persons  directly  for  the  state, 
whenever  tlie  legislature  shall  providfe  means  for  the  necessary  outlay 
for  machinery,  materials,  etc.,  as  capital.  It  shall  be  competent  for 
the  managers  to  provide  employment  for  any  number  of  prisoners  by 
an  agreement  with  manufacturers  and  others  to  furnish  machinery,  ma- 
terials, etc.,  for  the  employment  of  the  prisoners  under  the  direction 
and  immediate  control  of  the  managers  and  their  officers :  and  the  said 
managers  shall  make  such  rules  as  are  neces'^arv  and  proper  for  the 
classification  of  the  labor  of  the  prisoners  on  the  piece  or  process  plan, 
and  before  making  any  contract  therefor  they  shall,  if  they  deem  best, 
advertise  for  bids  for  the  product  of  such  labor  on  the  plan  aforesaid, 
in  one  each  of  the  newspapers  published  in  Columbus,  Cleveland  and 
Cincinnati,  once  a  week  for  at  least  four  weeks;  the  advertisement 
shall  specify  the  kind  and  quantity  of  labor  to  be  employed,  and  such 
other  particulars  as  may  be  necessary.  Each  bid  shall  specify  the 
amount  bid  for  the  product  of  such  labor  on  the  piece  or  process  plan, 
provided,  that  convicts  temporarily  idle  upon  the  passage  of  this  act, 
may  be  contracted  for  on  the  above  plan  without  advertising.  Eacli 
bid  shall  be  accompanied  with  a  bond  with  sureties  to  the  satisfaction 
of  the  board  that  the  bidder  will  aomply  with  the  terms  of  his  bid  if 
it  be  accepted.  And  said  managers  shall  award  the  contract  for  the 
product  of  said  labor  to  the  best  and  most  satisfactory  bidder  upon 
sufficient  security  to  the  board  for  the  faithful  performance  of  the  con- 
tract; but  the  board  may  reject  any  bid  if  it  be  against  the  interest  of 
the  state  or  the  welfare  of  the  prisoners.  But  under  no  circumstance 
shall  any  contractor  of  the  product  of  convict  labor  have  correctory 
supervision  over  or  control  of  the  labor  of  the  convict.  And  no  con- 
tract shall  be  made  that  will  bind  the  state  to  any  system  for  a  period 
not  exceeding  five  years.  And  it  shall  be  competent  for  the  managers 
to  arrange  with  the  employer  of  prisoners  under  this  act,  to  pay  for  the 
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labor  of  such  number  of  laborers  necessary  to  the  conduct  of  the  gen- 
eral business  ( when  they  are  employed  in  connection  with  larger  num- 
bers of  other  prisoners  working  by  the  piece  or  process  plan),  by  the 
day  or  week,  or  otherwise,  as  may  be  agreed;  but  no  arrangement 
shall  be  made  or  entered  into  by  the  board  for  a  longer  period  than  one 
year,  that  will  produce  less  than  seventy  cents  per  day  for  the  labor  of 
able-bodied  convicts,  excepting  that  convicts  during  the  first  year  of 
their  sentence,  or  those  \Vho  are  entirely  unskilled,  or  disabled  by  dis- 
ease, or  old  age,  cripples,  females,  and  minors,  may  be  temporarily 
hired  at  less  than  the  above  rate,  and  all  prisoners  under  the  age  of 
twenty-two  years  shall  be  employed  when  possible  at  hand-work  ex- 
clusively, for  the  purpose  of  acquiring  a  trade.  The  managers  are  re-  ' 
quired  to  employ  all  the  prisonerFs]  that  are  necessary  in  making  all 
articles  for  the  various  state  institutions,  not  manufactured  by  such 
institutions,  as  far  as  practicable,  and  the  institutions  shall  purchase 
and  pay  to  the  penitentiary  the  market  price  for  all  such  articles. 
\February  27,  1885  :  82  v.  60.] 

[7436,-iB.]    Sec.  5.     Every  sentence  to  the  penitentiary  of  a  per-  Court  may  give 
son  hereafter  convicted  of  a  felony,  except  for  murder  in  the  second  fo  penltenSary'.* 
degree,  who  has  not  previously  been  convicted  of  a  felony  and  served  Am.  s/r.  164. 
a  term  in  a  penal  institution,  may  be,  if  the  court  having  said  case 
thinks  it  right  and  proper,  a  general  sentence  of  imprisonment  in  the 
penitentiary.     The  term  of  such  imprisonment  of  any  person  so  con- 
victed and  sentenced  may  be  terminated  by  the  board  of  managers, 
as  authorized  by  this  act ;  but  such  imprisonment  shall  not  exceed  the 
maximum  term  provided  by  law  for  the  crime  of  which  the  prisoner 
was  convicted  and  sentenced;  and  no  such  prisoner  shall  be  released 
until  after  he  shall  have  served   at  least  the  minimum  term  provided 
by  law  for  the   crime    of  which  he  was  convicted.     \^April  14,  1884: 
81  v.  186.] 

[7436,-7.]     Sec.  6.     Every  clerk  of  any  court  by  which  a  crim-  Duties  of  clerk 
inal  shall  be  sentenced  to  said  institution,  whenever  the  term  of  such  "i™  o'fco*vf« 
sentence  may  not  be  fixed  by  the  court,  shall  fumish  the  warden  or  not  fixed, 
other  oflScer  having  such    criminal  in  charge,  a  record  containing  a 
copy  of.  the  indictment  and  of  any   special  plea;  the  name  and  res- 
idence of  the  judge  presiding   at   the   trial;  also  of  the  jurors  and  of 
the  witnesses  sworn  on  the  trial ;  'with  a  statement  of  any  fact  or  facts 
which  the  presiding  judge  may  deem  important  or  necessary  for  the 
full  comprehension  of  the    case ;  and  of  his  reasons  for  the  sentence 
inflicted.     The  clerk  of  the  court  shall  be  entitled  to  such  compensa-  compensation  of 
tion  in  every  case  in  which  he  shall  perform  the  duties  required  by  this  ^^"^ 
act,  as  shall  be  certified  to  be  just,  by  the  presiding  judge  at  the  trial, 
and  shall   be  paid  by  the  county  in  which  the   trial  is  had,  as  a  part 
of  the  court  expenses.     The  clerk  shall,  also,  upon  any  such  convic- 
tion and  sentence,  forthwith  transmit  to  the  warden  of  the  penitentiary 
notice  thereof.     \Manh  24,    1884:  81  v.  74.] 

[7436,-8.]     Sec.  7.     The    board    of  managers   shall,  subject   to  Rules  for  tre«t- 
the  approval    of  the  governor,   make  such  rules  and   regulations  for  T°°'J^' ''™!°*'*' 
the  government  of  the  prisoners  as    shall  best   promote   their   refor-    ""'     '  "  ' 
mation,    and,    generally,    as,  may  from    time  to    time   appear  to  be 
necessary  or    promotive    of  the   purposes   of  this    act.     They   shall 
make  provision    for    the    separation    or    classification   of    [jrisoners, 
their  division  into  different  grades,  with  promotion  and  degradation 
according  to    merit,    their    employment  and    instruction  in  industry, 
their  education,  and   for   the  conditional    or  absolute  release  of  pris- 
oners sentenced  to  imprisonment    under    section    five  *  of   this  act, 
and  their   arrest  and   return   to  custody  within  the    institution;    but 


•"Section  five"  is  given  herein  as  section  t7-l36,-lij.     See  note  to  section  [7436,-1]. 
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in  no  case  shall  any  such  prisoner  be  released,  either  conditionally 
or  absolutely,  unless  there  is,  in  the  judgment  of  the  managers,  rea- 
sonable ground  to  believe  that  he  will,  if  released,  live  and  re- 
main at  liberty  without  violating  the  law,  and  that  his  release  is  not 
incompatible  with  the  ^^elfare  of  society ;  and  no  petition  or  other  form 
of  npplication  for  the  release  of  any  i)risoner  shall  be  entertained  by 
tlie  managers.  In  order  that  good  behavior  may  be  pro])erly  rewarded, 
the  board  shall  provide,  in  its  rules  and  regulations,  for  a  correct  daily 
record  of  the  <onduct  of  each  jjrisoner,  and  his  fidelity  and  diligence 
in  the  performance  of  his  work.  A  convict  who  shall  pass  the  entire 
period  of  his  imprisonment  without  a  violation  of  the  rules  and  dis- 
cipline, exce|)t  such  as  the  board  shall  excuse,  shall,  upon  his  absolute 
release  or  discharge,  be  restored  to  the  rights  and  privileges  forfeited 
by  his  conviction,  and  he  shall  receive  from  the  governor  a  certificate, 
under  the  great  seal  of  the  state,  as  evidence  of  such  restoration,  to 
be  issued  u|)on  presentation  to  the  governor  of  a  certificate  of  such 
conduct,  which  shall  be  furnished  to  such  convict  by  the  warden.  .\ 
convict  who  is  not  thus  entitled  to  a  re.storation  of  the  rights  and  privi- 
leges forfeited  by  his  conviction,  who  has  conducted  himself  in  ;in  ex- 
emplary nnnner  for  a  continuous  period  of  not  less  than  twelve  con- 
secutive months  succeeding  his  absolute  release  or  discharge,  and  pre- 
sents to  the  governor  a  certificate  of  that  fact,  signed  by  ten  or  more 
good  and  well  known  citizens  of  the  place  where  he  has  resided  during 
such  period,  certified  to  be  such  by  the  probate  judge  of  the  county 
wherein  they  reside,  and  whose  signatures  are  certified  by  such  jutlge 
to  be  genuine,  shall  be  entitled,  in  consideration  thereof,  to  a  restora- 
tion of  the  rights  and  privileges  forfeited  by  his  conviction,  which  res- 
toration shall  be  evidenced  by  a  certificate  of  the  governor,  under  the 
great  seal  of  the  state.  Each  convict  who  is  sentenced  for  a  definite 
term,  other  than  for  life,  shall  be  entitled  to  diminish  the  period  of  his 
sentence  under  the  following  rules  and  regulations: 

1.  ((()  For  each  month,  commencing  on  the  first  day  of  his  arrival 
at  the  penitentiary,  during  which  he  has  not  been  guilty  of  a  violation 
of  discipline,  or  of  any  of  the  rules  of  the  prison,  and  has  labored 
with  diligence  and  fidelity,  he  shall  be  allowed  a  deduction  of  five 
days  from  the  period  of  his  sentence. 

(/))  .\fter  he  has  passed  one  full  year  of  his  sentence,  m  which  he 
has  not  been  guilty  of  n  violation  of  discipline,  or  any  of  the  rules  of 
the  prison,  and  has  labored  with  diligence  and  fidelity,  the  deduction, 
shall  be  seven  days  from  the  period  of  his  sentence,  for  each  month. 

(c)  .\fter  he  has  passed  two  full  years  of  his  sentence  as  above  pro- 
vided, the  dedu<:iion  from  his  term  shall  be  nine  days  for  each  month. 

((/)  .After  he  luis  passed  three  full  years  of  his  sentence,  .ts  above 
provided,  the  deduction  from  his  term  shall  be  ten  days  I  »r  each 
monti). 

2.  For  a  violation  of  the  rules  and  discipline,  or  for  a  want  of 
fidelity  and  care  in  the  ])erformance  of  work,  he  shall  not  only  forfeit 
all  time  gained  for  the  month  in  which  the  delinquency  occurs,  but, 
according  to  the  aggravated  nature  or  the  frecjuency  of  his  offenses,  the 
the  hoard  may  deduct  a  portion  or  all  of  his  time  previously  gained, 
but  the  !<oard  may  review  the  conduct  record  of  a  convict,  and,  if  it 
ap|)car  tiiat  any  violation  of  the  rules  and  discipline  was  committed 
through  ignorance,  or  circumstances  beyond  his  control,  or  abuse  by 
any  officer,  m.iy  restore  him  to  the  standing  he  possessed  before  such 
violation. 

3.  If  a  convict  be  prevented  from  laboring,  by  sickness  or  other  in- 
firmity not  intention.illy  produced  by  himself,  or  by  other  cause  for 
which  he  is  not  responsible,  he  shall  be  entitled,  by  good  conduct,  to 
the  sanii'  deduction  from  his  sentence,  each  month,  as  above  provided 
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for ;  and  the  board  may,  in  its  discretion,  allow  him  a  sum  of  money- 
sufficient  to  defray  all  his  necessary  expenses  to  the  county  where  he 
was  convicted.     [Apn/  14,  i884:  81  v.   187.] 

[7436.-9.]  Sec.  8.  That  said  board  of  managers  shall  h£.ve  Pr'.roieof 
power  to  establish  rules  and  regulations  under  which  any  prisoner  p"*<">«"- 
who  is  now,  or  hereafter  may  be,  imprisoned  under  a  sentence  other 
than  for  murder  in  the  first  or  second  degree,  who  may  have  served 
a  miiiiinum  term  provided  by  law  for  the  crime  for  whicn  he  was  con- 
vicietl  (and  who  has  not  previously  been  convicted)  of  felony,  and 
served  a  term  in  a  penal  institution,  and  any  prisoner  who  is  now  or 
hereafter  may  be  imprisoned  under  a  sentence  for  murder  in  the  first 
or  second  degree,  and  who  has  now  or  hereafter  fshall  have  served 
under  said  sentence  twenty-five  full  years),  may  be  allowed  to  go  upon 
parole  outside  of  the  buildings  and  enclosures,  but  to  remain,  while 
on  parole,  in  the  legal  custody  and  under  the  control  of  the  board, 
and  subject  at  any  time  to  be  taken  back  within  the  e.u  losure  of  said 
institution;  and  full  power  to  enforce  such  rules  and  regulations,  and 
to  retake  and  reimprison  any  convict  so  upon  parole,  is  hereby  con- 
ferred upon  said  board,  whose  written  order,  certified  by  its  secretary, 
shall  be  a  sufficient  warrant  for  all  officers  named  therein,  to  authorize 
such  officer  to  return  to  actual  custody  any  conditionally  released  or 
paroled  prisoner;  and  it  is  hereby  made  the  duty  of  all  officers  to  ex- 
ecute said  order  the  same  as  ordinary  criminal  process.  [J/>n7  15, 
1889:  86  v.  354.] 

[7436,-10.]     Sf.c.  2.     Every  person  who,  after  having  been  twice  whoto  be  re- 
convicted,   sentenced   and    impri.soned  in   some  penal  institution  for  crimfnlis*''""** 
felony,  whether  comrnitted  heretofore  or  hereafter,  and  whether  com- 
mitted in  this  stale  or  elsewhere  within  the  limits  of  the  United  States  Str  ( [ex-s.-]]  ^t 
of  America,  shall  be  convicted,  sentenced  and  ini)»risoned  in  the  Ohio  ■"'" 
penitentiary  for  felony  hereafter  committed,  shall  be  deemed  and  taken 
to  be  an   habitual   criminal,   and    on  the  expiration  of  the  term  for 
which  he  shall  be  so  sentenced,  he  shall  not  be  discharged  from  im- 
prisonment in  the  penitentiary,  but  shall  be  detained  therein  for  and  Detemionat 
during  his  natural  life,  unless  pardoned  by  the  governor,  and  the  lia-  "^11"^"°^ 
bility  to  be  so  detained  shall  be  and  constitute  a  part  of  every  sentence 
to  imprisonment  in  the  penitentiary ;  provided,  however,  that  after  the 
expiration  of  the  term  for  which  he  was  so  sentenced,  he  may,  in  the 
discretion    of  the  board  of  managers,  be  allowed  to  go  upon  parole  Release  od  pa.de; 
outside  of  the  buildings  and  enclosures,  but  to  remain  while  on  parole  ^f'^m"*"""""' 
in  the  legal  custody  and  under  the  control  of  said  board,  and  subject 
at  any  time  to  be  taken  back  within  the  enclosure  of  said  institution ; 
and  power  is  hereby  conferred  upon  said  board  to  establish  rules  and 
regulations  under  which  such  habitual  criminals  who  are  prisoners  may 
so  go  out  upon  parole,  and  full  power  to  enforce  such  rules  and  reg- 
ulations, and  to  retake  and  reimprison  any  such  convict  so  going  out  on 
parole,  is  hereby  conferred  upon  said  board,  whose  written  order,  cer- 
tified by  its  secretary,  shall  be  sufficient  warrant  to  authorize  any  police 
officer  to  return  to  actual  custody  any  such  conditionally  released  or 
paroled  prisoner ;  and  it  is  hereby  made  the  duty  of  all  chiefs  of  police 
and  marshals  of  cities  and  villages,  and  the  sheriffs  of  counties,  and 
of  all  police  officers  and  constables,  to  execute  any  such  order  in  like 
manner  as  ordinary  criminal  process,  and  for  the  performance  of  such 

i  ni-TC-lO.)     On  May  t,  18R.'),  Hi  v.  2n<",,  an  acl  was  parsed,  entitled  av  f<.llows: 

•*An  act  to  amend  an  act  entitled  'An  act  relatini;  to  the  imprtsonment  of  convii  ts  in  the  Ohio 
penitentiary,  and  the  employment,  government  and  release  of  such  convii  ts  by  tht-  I'oard  of 
mattagers.*  passed  March  i*l,  Jn*<4.  (H\  O.  L..  72  ."  Section  1  of  said  art  amends  section 
(7|.1fi,-91  wctnSn  S  ;  section  2  is  ijiveti  above  as  (74.%,-10\  and  sections  :;  and  i  are  as  follows  ; 

"Sec.  3.  Section  eight  of  the  satd  act.  passed  March  24,  IHSI.  entitled  '.An  act  relating;  to  the 
imprisonment  of  convicts  in  the  Ohio  penitentiary,  and  the  employment,  ^t>ve^nment  and  relcate 
of  such  convicts  by  the  board  of  managers.'  is  hereby  repealed." 

**  Sxc.  4.     This  act  shall  be  in  force  and  take  effect  from  and  after  its  passage.*' 

See  note  under  I  (7436,-1  J. 
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duty,  the  officer  performing  the  same  shall  be  paid  by  said  managers, 
for  his  services,  such  reasonable  compensation  as  is  provided  by  law 
for  similar  services  in  other  like  cases.     [May  4,  1885  :  82  v.  237.] 

[7436,-11.]  Sec.  9.  The  warden  is  hereby  authorized  to  have 
placed  to  the  credit  of  each  prisoner  (except  those  serving  a  life  sen- 
tence, who  may  receive  an  amount  of  their  earnings  not  to  exceed  five 
cents  per  day,)  such  amount  of  his  earnings  as  the  board  of  managers 
may  deem  equitable  and  just;  taking  into  account  the  character  of  the 
prisoner,  the  nature  of  the  crime  for  which  he  is  imprisoned,  and  his 
general  deportment ;  provided,  that  such  credit  shall  in  no  case  exceed 
twenty  per  cent,  of  his  earnings ;  and  the  funds  thus  accruing  to  the 
credit  of  any  prisoner  shall  be  paid  to  him  or  his  family  at  such  time 
and  in  such  manner  as  the  board  of  managers  may  deem  best ;  pro- 
vided, that  at  least  twenty-five  per  cent,  of  such  earnings  shall  be 
kept  for  and  paid  to  such  prisoner  at  the  time  of  his  restoration  to 
citizenship ;  and  provided  further,  that  the  warden  may,  with  the  ap- 
proval of  the  board  of  managers,  by  way  of  punishment  for  violation 
of  rules,  want  of  propriety,  or  any  other  misconduct,  cancel  such 
portion  of  such  credit  as  he  may  deem  best:     [March  30,  1888:  85  v. 

'34-] 

£7436,-12.]  Sec.  10.  It  shall  be  the  duty  of  said  board  of 
managers  to  maintain  such  control  over  all  prisoners  committed  to 
their  custody,  as  shall  prevent  them  from  committing  crime,  best  secure 
their  self-support,  and  accomplish  their  reformation.  When  any  pris- 
oner shall  be  received  into  the  institution  upon  direct  sentence 
thereto,  they  shall  cause  to  be  entered  in  a  register  the  date  of  such 
admission,  the  name,  age,  nativity,  nationality,  with  such  other  facts 
as  can  be  ascertained  of  parentage,  and  of  early  social  influences  as 
seem  to  indicate  the  constitutional  and  acquired  defects  and  tendencies 
of  the  prisoner,  and  based  upon  these  an  estimate  of  the  then  present 
condition  of  the  prisoner,  and  the  best  probable  plan  of  treatment. 
Upon  such  register  shall  be  entered,  from  time  to  time,  minutes  of  ob- 
served improvement  or  deterioration  of  character,  and  notes  as  to 
methods  and  treatment  employed;  also,  all  orders  or  alterations  af- 
fecting the  standing  or  situation  of  such  prisoner,  and  any  subsequent 
facts  of  personal  history  which  may  be  brought,  officially,  to  the 
knowledge  of  the  managers,  bearing  upon  the  question  of  the  final 
release  of  the  prisoner,  or  of  his  being  suffered  to  go  out  on  parole. 
And  it  is  hereby  provided  that  any  prisoner  violating  the  conditions 
of  his  parole  or  conditional  release  (by  whatever  name),  as  affixed  by 
the  managers,  when  by  a  formal  order,  entered  in  the  managers'  pro- 
ceedings, he  is  declared  a  delinquent,  shall  thereafter  be  treated  a.s  an 
escaped  prisoner  owing  service  to  the  state,  and  shall  be  liable,  when 
arrested,  to  serve  out  the  unexpired  period  of  the  maximum  possible 
imprisonment,  and  the  time  from  the  date  of  his  declared  delinquency 
to  the  date  of  his  arrest  shall  not  be  counted  as  any  part  or  portion  of 
time  served.  And  any  prisoner  at  large  upon  parole  or  conditional 
release  committing  a  fresh  crime,  and  upon  conviction  thereof,  being 
sentenced  anew  to  the  penitentiary!  shall  be  subject  to  serve  the  second 
sentence,  after  the  first  sentence  is  served  or  annulled,  to  commence 
from  the  date  of  termination  of  his  liabilities  u])on  the  first  or  former 
sentence.     [March  2/^,   1884:  81  v.  76.] 

[7436,-13.]  Sec.  11.  The  board  of  managers  shall  at  their  first 
meeting  after  the  passage  of  this  act  appoint  as  warden  a  person  who, 
from  practical  experience,  possesses  the  ability  and  qualifications  nec- 
essary to  successfully  carry  on  the  industries  of  the  penitentiary,  and 
who  possesses  the  executive  ability  essential  to  the  proper  management 
of  the  officers  and  other  employes  under  his  jurisdiction,  and  to  en- 
force and  maintain  proper  discipline  in  every  department;  said  warden 
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shall  hold  his  office  for  two  years  unless  sooner  removed  for  cause.  Term. 
\May  19,  1886:  83  V.  230.] 

[7436,-14.]     Sec.  12      It  shall  be  the  duty  of  the  warden,  with  ADpointmem  and 
the  advice  and  consent  of  the  board  of  managers,  to  appoint  the  fol-  ind  other ''*'^"' 
lowing  named  officers,  whose  compensation  shall  be  as  follows  :    Dep-  employes, 
uty  warden,  twelve  hundred  dollars  per  year;  the  clerk,  fifteen  hun- 
dred dollars  per  year;  secretary  of  the  board,  not  to  exceed  fifteen 
hundred  dollars  per  year;  the  assistant  clerk,  at  the  discretion  of  the 
board,  not  exceeding  ten  hundred  dollars  per  year ;  the  chaplain,  who 
shall  also  act  as  librarian,  not  to  exceed  ten  hundred  dollars  per  year ; 
the  steward,  twelve  hundred  dollars  a  year;  the  physician,  ten  hundred 
dollars  per  year;  the  assistant  deputy  warden,  at  ten  hundred  dollars 
a  year ;  the  superintendent  of  the  school,  at  eight  hundred  dollars  a 
year,   and  said   superintendent   shall    be  accredited  as  a  gnard ;  the 
superintendents  of   the   yard,  kitchen,   stete  shops  and  hospital,  and 
officers  in  charge  of  the  guard-room,  not  to  exceed  seventy-five  dol- 
lars each  a  calendar  month ;  the  male  guards  sixty-five,  and  the  female 
guards  fifty  dollars  each  calendar  month;  provided,  each  guard  shall  Vacation  of 
be  allowed  not  to  exceed  fourteen  days'  vacation  each  year  without  e"*"*'- 
reduction  of  pay;  superintendents  of  the  different  industrial  depart- 
ments may  be  appointed  when  necessary  to  do  so,  at  a  salary  not  to 
exceed  twelve  hundred  dollars  each  per  year;  and  the  warden  may 
also  appoint,   as   hereinbefore   provided,  such  other  officers  and  em- 
ployes as  may  be  necessary  to  carry  on  the  moral  and  religious  feat- 
ures of  the  institution,  each   of  whom  shall  receive  not  tp  exceed 
seven  hundred  and  eighty  dollars  a  year.     The  appointees  herein  pro-  Qualification  and 
vided  for  shall  be  selected  for  their  fitness  and  qualifications  for  the  «""» ;  """ov*'*- 
positions  to  which  they  may  be  appointed  or  employed,  and  shall  hold 
their  offices  or  places  for  two  years,  or  unless  [sooner]  removed  for  cause 
by  the  warden  ;  provided,  further,  that  one  guard,  or  one  of  the  minor  One  guard  from 
officers,  shall  be  appointed  from  each  county  until  the  necessary  num-  saUri«"t«'^^ie 
ber  is  secured.     All  the  appointees  herein  provided  for  shall  be  paid  """"th'y-  . 
monthly  out  of  the  state  treasury,  on  the  warrant  of  the  state  auditor. 
\Aprili(,,  1888:  85  V.  336.] 

[7436,-15.]    Sec.  13.     The  warden  sHall  receive  an  annual  salary  The  warden:  hi« 
to  be  fixed  by  the  board  of  managers,  of  not  more  than  eighteen  hun-  andKn^*'**"""** 
dred  dollars,  payable  by  the  treasurer  of  the  state,  on  the  warrant  of 
the  auditor,  in  equal  monthly  installments,  and  the  same  shall  be  fur-       • 
nished  the  necessary  fuel  and  provisions  for  himself  and  family  under 
the  direction  of  the  board.    He  shall  give  bond  with  good  and  sufficient 
sureties,  approved  by  the  governor,  in  the  sum  of  fifty  thousand  dollars, 
conditioned  upon  the  faithful  discharge  of  duty.     Said  bond  shall  be 
drawn  by  the  attorney-general  and  deposited  with  the  secretary  of  state. 
\February  27,  1885 :  82  v.  61.] 

[7436,-16.]     Sec.  1.     Be  it  enacted  by  the  General  Assembly  of  the  To  prevent  em- 
State  of  Ohio,  That  it  shall  be  unlawful  for  any  contractor  or  s-ilvcon-  CbJrTr'h-foWo 
tractor,  now   having   contr.icts   with,  or   who  may  hereafter  contract  penitentiary, 
with  the  state  for  prison  labor,  to  be  performed  within  the  walls  of  the 
Ohio  penitentiary,  to   employ   any  free   laborers,    except    foremen, 
instructors  and  draymen  to  work  upon  said  contracts.     [February  27, 
1889:   86  V.  58.] 

[7436,-17!]     Sec.  2.     It  shall  be  unlawful  for  any  warden  or  offi-  Penalty, 
cials  of  said  prison,  to  issue  a  permit  to   any  free   laborer,  except   as 
provided  for  in  section  i  of  this  act.  to  go   upon   the  inside  of  said 
prison  for  the  purposes  mentioned  in  section  i  of  this  act;  and  any 

_  ?|  r7*!6,-16]  to  [74.%,-17.]     On  February  27.  )8S»,  «i  v.  ,58.  an  act  was  passed  entitled  as  follows : 
An  act  to  prevent  the  employment  of  outside  labor  in  the  Ohio  penitentiary."    Sections  1  and  i 
of  said  act  are  given  above ;   section   8  is:  "Ihi*  :ict   shall   take  effect  and  be  in   force  from 
and  after  its  passage." 
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warden  or  official  of  said  prison  who  violates  the  provisions  of  this 
act  shall  forfeit  his  office ;  the  vacancy  caused  thereby  to  be  filled  as 
provided   for  in  case  of  resignation.     \^February  27,  1889 :  86  v.  58.] 

[oHlO     PENITENTIARV    GAS    WORKS    FOR    THE   STATE    BUILDINGS  WITHIN 
THE  CITY   OF   COLUMBUS.] 

[7436,-18.]  Sec.  1.  Beit  enacted  by  the  General  Assembly  of  the 
Slate  of  Ohio,  That  the  warden  and  directors  of  the  penitentiary  pro- 
ceed immediately  to  erect  gas  works  upon  the  grounds  belonging  to 
said  penitentiary,  with  capacity  sufficient  to  supply  the  jienitentiary, 
state  house,  deaf  and  dumb  asylum,  and  blind  asylum ;  and  should  the 
said  warden  and  directors  aforesaid  deem  it  necessary  to  more  speedily 
and  economically  accomplish  the  object  aforesaid,  they  are  hereby 
authorized  and  empowered  to  employ  a  suitable  ])erson  to  devise  and 
perfect  the  necessary  plans  for  the  construction  of  the  same,  and  the 
said  warden  and  directors  of  the  penitentiary  shall,  in  the  construction 
of  said  gas  works,  use  convict  labor  not  otherwise  contracted  for,  so 
far  as  they  may  deem  that  the  same  may  be  u.^cd  to  advantage.  [Feb- 
niary  24,  1873  :   70  v.  46.] 

[7436,-19.]  Sec.  2.  The  warden  and  directors  of  the  peniten- 
tiary shall  constitute  a  committee,  whose  duty  it  shall  be  to  procure  and 
have  laid  the  necessary  gas  pipes  and  fixtures  from  the  penitentiary  to 
the  state  house,  deaf  and  dumb  asylum,  and  blind  asylum.  And  for 
the  purpose  of  enabling  them  to  lay  said  pipes  u|x>n  and  through  such 
ground,  other  than  public,  as  may  not  be  owned  by  the  slate  of  Ohio, 
said  warden  and  directors  may  appropriate  for  the  use  of  the  state,  for 
such  purposes,  the  fee  simple  or  any  right  or  easement  in  any  real 
estate,  which  in  their  judgment  may  be  necessary  for  the  purposes  of 
this  act,  which  appropriation  and  the  i)rocuring  therefor  and  connected 
therewith,  shall  be  regulated  and  governed  in  all  respects  by  the  pro- 
visions of  that  portion  of  the  act  of  the  general  assembly,  entitled  "an 
act  conferring  certain  powers  on  and  i)rescribing  certain  duties  of  the 
board  of  public  works,"  i)assed  April  4,  1859  (S.  &  C,  p.  1249), 
which  relates  to  the  appropriation  of  private  property  for  public  uses, 
and  all  the  powers  and  duties  in  that  act  in  this  respect  conferred  upon 
the  board  of  public  works,  or  any  member  thereof,  are  hereby  conferred 
upon  said  warden  and  directors  lor  the  jiurposesof  this  act.  And  said 
committee  are  hereby  authorized  to  lay  down  the  necessary  pipes  in 
any  public  street,  alley,  road,  or  ground  in  the  city  of  Columbus,  or 
elsewhere,  without  appropriation,  and  to  do  all  things  that  may  be 
necessai-y  for  such  purpose.      \_Fd>rv(in\  24,  1873:  70  1.  46.] 

[7436,-2Q.J  Six.  3.  .\fter  sut  h  gas  works  shall  be  completed, 
it  shall  be  the  duty  of  the  warden  of  the  i)enitentiary  to  manufacture 
the  necessiry  amount  of  gas  10  be  used  in  the  public  buildings  pro- 
vided for  in  this  act,  and  to  supply  the  same  with  gas  as  soon  as  the 
neces.sary  connections  are  made.  It  shall  also  be  the  duty  of  said 
warden  to  keep  an  account  of  the  amount  of  gas  manufactured  and  the 
cost  of  the  same,  also  of  the  amount  consumed  per  month  at  the  state 
house  and  each  of  the  institutions  herein  named,  and  report  the  same  to 
the  general  assembly  in  his  annual  report.  [February  24,  1873:  70 
V.  46.1 

[7436,-21.]  Skc.  4.  That  it  shall  be  unlawful  for  any  person, 
maliciously  or  without  proper  authority,  to  break,  injure,  or  in  any 
manner  molest  any  pipe,  fixture  or  other  part  of  such  gas  works  so  put 

?5  [743li.-lS|-l7<:j'i.--'l  I  On  February  24. 187:).  70  v.  .16,  .-in  act  was  pabAcd  entitled  as  follows :  •'  A« 
act  t«>  amii  -ri/'-  .»n<l  dirc.-t  the  warden  and  directors  of  the  Ohio  penitentiary  to  construct  gas 
worii^  lor  the  stale  buildings  within  the  city  of  C!tilumbuR,  and  to  purchase  and  lay  the  neccs.«.art 
."  and  whose  sections  1  to  4  arc  i.'ivcn  above  as  sections  |7-f36,-18)  to  [7436,-21].  Sectioai 
'  "  "'Thi^  act  shall  t  ik---  effect  and  be  in  force  from  and  after  its  passage." 


1 


pipe 

of  said  act  is  as  follows : 
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•down,  or  constructed ;  and  any  person  so  offending  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  in 
any  sum  not  less  than  twenty  dollars  nor  more  than  five  hundred  dollars, 
and  be  imprisoned  in  the  county  jail  not  less  than  ten  nor  more  than 
ninety  days,  at  the  discretion  of  the  court.  \^Fetrruary  24,  1873  : 
70  V.  46.] 

INTERMEDIATK    PENITENTIARY.* 

[7436,-22.]     Sec.  1.     Be  it  enacted  by  the  General  Assembly  of  the  imermediate 
State  of  Ohio,  That  there  be  established  an  intermediate  penitentiary,  P«""«"«»'y- 
for  the  incarceration  of   such  persons  convicted  and  sentenced  under    .'"'  ^  "'  ^'  ■•''' 
the  laws  of   Ohio,  as  have  not  previously  been  sentenced  to  a  state 
petiitentiary  in  this  or  any  other  state  or  country.     [April  14,  1884: 
81  V.  206.] 

[7436,-23.]  Sec.  2.  That,  for  the  purpose  of  carrying  into  effect  AppropmUon  for. 
the  provisions  of  this  act,  there  shall  be  and  is  hereby  appropriated  for  R^p.  see  Sup. 
the  years  1884  and  1885,  ten  per  centum  of  all  the  moneys  received 
under  an  act  passed  April  17,  1883,  entitled,  "An  act  further  provid- 
ing against  the  evils  resulting  from  the  traffic  in  intoxicating  liquors," 
anything  in  the  above  recited  act  to  the  contrary,  notwithstanding. 
Said  ten  per  centum  of  such  money  so  received  shall  be  returned  to 
the  state  treasury  by  the  several  county  treasurers  of  the  state,  when 
making  regular  semi-annual  settlement,  as  is  provided  in  other  cases. 
The  money,  so  received  by  the  state  treasurer,  shall  be  placed  to  the 
credit  of  the  intermediate  penitemi.ary  fund,  to  be  used  for  the  objects 
provided  for  by  this  act.     [April  14,  1884:  81  v.  206.] 

[7436,-24.]     Skc.  .'{.     The  governor  is  hereby  authorized  to  ap-  Board  or  man-, 
pomt,  by  and  with  the  advice  and  consent  of  the  senate,  three  per-  •T~=f«.  appo""^ 

1  I     11  1  J      r  /-        ■  ,    •  1-  •     mcnt.  term  and 

sons,  who  shall  act  as  a  board  of  managers  of  said  mtermediate  pent-  vacancy. 
tentiary,  and  not  more  than  two  members  of  which  board  shall  belong  ^-t'-  "'"^  ^"p 
to  the  same  political  party.  Of  the  manaj;ers  so  ajipointed,  one  shall 
serve  one  year,  one  two  years,  one  three  years,  as  may  be  designated 
by  the  governor  at  the  time  of  their  a|)pointment :  and  at  the  e.\i)ira- 
tion  of  the  term  of  office  of  e.ich  member  of  the  hoard,  his  successor 
shall  be  ajipointed  in  the  manner  and  by  the  autliority  as  hereinbefore 
provided,  but  for  the  term  of  three  years.  Whenever  a  vacancy  oc- 
curs in  the  board  of  man.igers,  otherwise  than  by  she  expiration  of  the 
tertn  of  a  manager,  such  vacaiify  shall  he  filled  by  a|>pointment  by  the 
governor,  by  and  with  the  advice  and  consent  of  the  senate,  if  the 
.senate  be  in  session,  and  if  the  senate  be  not  in  session,  then  subject 
to  the  confirmation  of  the  senate  when  it  next  convenes,  for  such  term 
to  be  designated  by  the  governor  at  the  time  of  appointment  as  shall 
preserve  and  insure  the  rotation  in  office  of  the  managers,  the  same 
as  if  one  manager  should  be  ajjpointed  every  year,  at  the  expiration 
of  a  manager's  term,  for  the  term  of  three  years;  provided,  that  the 
governor  may,  at  his  discretion,  remove  any  member  of  the  board  of 
managers.  Immediately  upon  their  ajjpointment  and  confirmation  as 
herein  provided,  the  board  of  managers  shall  convene  in  the  city  of 
Columbus.  The  president  of  the  board  shall  he  the  member  having  President  of 
the  shortest  time  to  serve.  Two  members  of  the  board  shall  constitute  **""'• 
a  quorum  for  the  transaction  of  business.     [April  14,  1884:  81  v.  206.] 

[7436,-25.]     Sf.c.  4.     The  board  of  managers  .shall  have  power  Powers  of  board, 
to  locate  and  construct  said  intermediate  penitentiary  and  shall  perform  '^'p  "ceSup. 
such  other  duties  as  shall  be  recjuired  of  them  by  this  act.     In  select- 

"31  (7136.-22i  to  I7»'..-3I);.  On  April  11.  1R81.  SI  v.  206,  .nn  act  was  passed  entitled  as  folloas : 
".An  art  to  establish  an  intermediate  penitentiary,  and  to  provide  for  the  appointment  of  a  liotrd 
of  tninncrs  t'>  locate,  construct  and  manage  the  same."  Sections!  to  9  of  said  .net  arc  j'"  cii 
above  as  I7|.T».-221  to(7i-18»-301 :  section  10  of  said  act  is  as  follows:  "This  act  shall  take  effect 
and  be  in  force  from  and  afrer  its  passage." 
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ing  a  site  for  said  intermediate  penitentiary,  the  board  are  authorized 
to  receive  donations  of  money  or  lands  for  the  use  of  the  state  to  assist 
in  defraying  the  cost  of  construction  of  said  intermediate  penitentiary: 
and  they  shall  make  such  award  of  location  as  may,  in  their  judgment, 
be  determined,  taking  into  consideration,  always,  the  selection  of  a  lo- 
cation which  will  best  promote  the  health  and  reformation  of  convicts 
to  be  hereafter  sehtenced  to  said  intermediate  penitentiary.  The  board 
shall  also  prepare  plans  and  specifications  and  advertise  for  and  receive 
bids  for  the  construction  of  said  intermediate  penitentiary,  and  shall 
have  power  to  reject  any  or  all  bids.  The  necessary  expenses  of  said 
board  of  managers  in  attending  to  their  duties  as  such  board,  shall  be 
paid  out  of  any  moneys  in  the  treasury  apjjropriated  to  said  interme- 
diate penitentiary,  upon  an  itemized  account  thereof  by  said  board  be- 
ing first  submitted  to  the  auditor  of  state  and  approved  by  him,  who 
shall  thereupon  issue  his  warrant  upon  the  treasurer  of  state  for  the 
same  in  favor  of  said  board.  This  act  shall  operate  and  apply  to  the 
present  board  of  managers  from  and  after  its  passage.  [February 
26,  1889:  86  v.  57.] 

[7436,-26.]  Sec.  5.  Upon  the  completion  of  the  buildings  of 
said  intermediate  penitentiary,  the  board  of  managers  shall  appoint  a 
warden,  clerk,  physician  and  such  other  officers  as  may  be  required, 
who  shall  each  receive  a  salary  to  be  hereinafter  established  by  law, 
and  they  shall  have  power  to  remove  any  or  all  of  them  for  cause. 
The  clerk  shall  act  as  secretary  of  the  board  of  managers.  [February 
26,  1889:  86  v.  57.] 

[7436,-27.]  Sec.  6.  The  board  of  managers  shall  prepare  rules 
for  its  own  government  and  for  the  government  of  the  intermediate 
penite*ntiary,  in  accordance  with  the  provisions  of  this  act  and  subject 
to  the  approval  of  the  governor.  And  the  board  shall  make  annual 
reports  to  the  governor  on  or  before  the  fifteenth  day  of  November. 
[April  14,  1884:  81  V.  207.] 

[7436,-28.]  Sec.  7.  The  warden  shall  have  supervision  of  the 
penitentiary,  subject  to  the  approval  of  the  board  of  managers,  and 
shall  receive  and  take  into  said  penitentiary  all  criminals  not  known  to 
have  been  previously  sentenced  to  a  state  penitentiary  or  reformatory 
in  this  or  any  other  state  or  country,  on  conviction  of  any  criminal 
offense  in  any  court  having  jurisdiction  thereof;  and  all  courts  shall 
sentence  criminals,  convicted  for  first  offense,  except  tho.se  sentenced 
for  murder  in  the  seccSnd  degree,  to  said  intermediate  penitentiary. 
[April  14,  1884:  81  V.  207.] 

[7436,-29.]  Sec.  8.  The  discipline  to  be  observed  in  said  peni- 
tentiary shall  be  reformatory,  and  the  managers  and  warden  shall  have 
power  to  use  such  means  of  reformation,  consistent  with  the  improve- 
ment of  the  inmates,  as  they  may  deem  expedient.  Agricultural  labor 
or  mechanical  industry  may  be  resorted  to  by  said  managers  and  war- 
den as  an  instrument  of  reformation.  The  contract  system  of  employ- 
ing convicts  shall  not  exist  in  any  form  in  said  intermediate  peniten- 
tiary, but  the  prisoners  shall  be  employed  by  the  state,  and  in  such 
way  as  to  in  the  least  possible  manner  interfere  with  or  affect  free 
labor.     [April  14,  1884:  81  v.  207.] 

[7436,-30.]  Sec.  9.  All  provisions  of  existing  laws  requiring 
the  courts  of  this  state  to  sentence  criminals  to  the  Ohio  penitentiary, 
shall  from  and  after  the  completion  of  the  penitentiary  by  the  act 
provided,  apply  to  said  intermediate  penitentiary,  so  far  as  to  enable 
courts  to  sentence  the  class  of  prisoners  mentioned  in  section  seven  (7) 
of  this  act  to  said  intermediate  penitentiary.  [April  14,  1884:  81 
V.  208.] 
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Sec.  7437.     The   following  acts   and   part  of   acts  are    hereby 
repealed : 

1.  The  act  of  February  14,  1809,  entitled  "an  act  providing  that  s  &  c  si, 
the  repeal  of  an  act  shall  not  revive  a  former  act.  "  ' "  i"- 

2.  The  act  of  April  8,  1856,  entitled  "  an  act  concerning  the  enact-  s  >:  c  «■, 
ing  and  repealing  of  statutes.  " 

3.  The  act  of  Februrary  28,  1846,  entitled  "an  act  for  the  encour- 
agement of  agriculture,"  except  section  four.  ^' ' 

4.  The  act  of  February  8,  1847,  entitled  "an  act  to  create  a  per  s  &  c  w, 
roanent  agricultural  fund  in  the  state  of  Ohio,  and  for  other  purposes."  J-'  >  <* 

5.  The  act  of  February  18,  1848,  entitled  "  an  act  to  further  amend  s  &  c  ns, 
an  act  entitled  an  act  for  the  encouragement  of  agriculture,  passed  Feb-  ■"'  "■  ''•* 
ruary  27,  1846. 

6.  The  act  of  February  15,  1853,  entitled  "an  act  supplementary  s  &  c  oe, 
to  an  act  entitled  an  act  for  the  encouragement  of  agriculture,  passed  ■'■' ''  ^■■'^'■ 
February  28,  1846.  " 

7.  The  act  of  March  29,  1856,  entitled  "an  act  to  amend  an  act  s  ,^  f.  07, 
entitled  an  act  to  create  a  permanent  agricultural  fund  in  the  state  of  '•'  *  '*■' 
Ohio,  and  for  other  purposes. 

8.  The  act  of  April  11,  1856,  entitled  "an  act  to  protect  agricul-  s  s:  c  117. 
tural  fairs  and  fair  grounds."  •' ■ '  '^' 

9.  The  act  of  March  28,  1859,  entitled  "  an  act  to  authorize  county  s  &  c,  i;n, 
agricultural  societies  to  sell  fair  grounds  in  certain  cases."  ''' '    '' 

10.  The  act  of  February  3,  1804,  entitled  "  an  act  authorizing  s  &  c.  69, 
aliens  to  hold  lands  in  this  state  by  purchase  or  otherwise."  -  »■  '■^■ 

11.  The  act  of  January  13,  1829,  entitled  "an  act  to  improve  the  s  &C.70. 
breed  of  sheep."  27  v.  10 

12.  The  act  of  March  28,  1859,  entided  "an  act  to  prevent  tht-  s  &  c .  Tr,, 
running  at  large  of  swine."  ■"' '  ;" 

13.  The  act  of  March  8,  1831,  entitled  "an  act  concerning  appren  s.  &  c  70, 
tices  and  servants." 


iM 


14.  The  act  of  March  12,  1853,  entitled  "an  act  supplementary  to  s.  &  c  79. 
the  act  to  provide  for  the  creation  and  regulation  of  incorporated  coin .  •"''  '•'■  '-'" 
panies  in  the  state  of  Ohio,  passed  May  i,  1852." 

15.  The  act  of  April  11,  1857,  entitled  "an  act  relating  to  unpaid  s  ^  c  so. 
balances  of  appropriations."  ''   '"'' 

16.  The  act  of  April  4,  1859,  entitled  "an  act  to  provide  for  tlic  s  &  c.  ss, 
election  of  townshij)  assessors  and  to  prescribe  their  duties." 

17.  The  act  of  Februarys,  1859,  entitled  "an  act  to  provide  for  s  &  c  «7, 
platting  and  recording  fractions  of  land." 
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R.  &  c.  8s,  18.     The  act  of  May  i,  1852,  entitled  "an  act  to  prescribe  theduties 

"'  *  "' '  of  the  attorney  general." 

s.  &  c.  I'l,  19.     The  act  of  April  5,  1859,  entitled  "  an  act  to  amend  the  twen- 

ty-second section  of  an  act  to  prescribe  the  duties  of  the  attorney  gen- 
eral." 

.s&r.Mj,  20.     The  act  of  February  14.  1824,  entitled  "  an  act  to  regulate  the 

^  "  ■  '^  admission  and  practice  of  attorneys  and  counselors  at  law." 

s^&c  u.',  21.     The  act  of  March  13,  1858,  entitled   "  an  act  to  amend  the  act 

Curwkn'/oth.  entitled  an  act  to  regulate  the  admission  and  practice  of  attorneys  and 
counselors  at  law,  passed  February  14,  1824." 

s.  &  c.  94,  22.     The  act  of  March  4,  1844,  entitled  "an  act  to  regulate  the 

42  V.  2s  fggg  Qf  attorneys  and  counselors  at  law." 

s.  &  c.  94,  23.     The  act  of  April  7,  1856,  entitled  ''an  act  to  regulate  the  ad- 

51) V.  71.  mission  of  attorneys  at  law  in  certain  cases." 

s.  &  c.  96,  24.     The  act  of  April  4,  1859,  entitled   "an  act  jjrescribing  the 

!56  V.  128.  duties  of  county  auditors." 

s.  8k  c.  no,  25.     The  act  of  January  31,  1831,  entitled  "an  act  jjrescribing  the 

29  V.  .wo.  general  duties  of  the  auditor,  treasurer,  and  secretary  of  stale." 

s  &  c.  114,  26.     The  act  of  January  24,  1840,  entitled  "an  act  to  prescribe  the 

:«  V.  10.  mode  of  subjecting  the  canal  lands  of  the  state  to  taxation,"  except  sec- 

tion four. 

s.  &  c.  114,  27.     The  act  of  March  7,  1842,  entitled  "  an  act  to  provide  for  the 

40  V.  72.  '        valuation  and  sale  of  the  canal  lands  belonging  to  the  state  of  Ohio, 

and  also  to  amend  the  acts  now  in  force  in  relation  thereto." 
s.  &  c.  114,  28.     The  act  of  March  14,  1853,  entitled  "an  act  to  provide  for  the 

•■ii  V.  428.  publication  of  an  accurate  and  detailed  statement  of  the  receipts  and 

expenditures  of  the  public  revenue,"  except  sections  one,  two,  and  five. 
s  &C.115,  29.     The  act  of  March  13,  1843,  entitled  "an  act  making  appropri- 

*'""■'  ations  for  the  year  1843." 

s.  &  c.  11.5,  30.     The  act  of  February  23,  1824,  entitled  "an  act  fixing  the  sal- 

22  V.  3sii.  ary  of  the  governor,  secretary  of  state,  treasurer,  auditor,  chief  clerk 

in  the  auditor's  office,   supreme  judges,  and   president  judges  of  the 

court  of  common  pleas." 

s. &c. i.si,  31.     The  act  of  March  25.  1851,  entitled  "an  act  to  prevent  the 

4a  V.  UK.  laying  out  roads,  streets,  or  alleys  through  the  grounds  belonging  to  the 

public  benevolent  institutions  of  tlie  state." 
s. &c.  190,  32.     The  act  of  January  19,  1853,  entitled  "an  act  to  authorize  the 

51  V.  Ml.  commissioners  of  counties  to  approve  the  bonds  of  sheriffs,  coroners, 

and  recorders,  and  to  repeal  the  second  section  of  an  act  to  provide 
for  the  election  of  county  recorders  and  prescribing  their  duties,  passed 
February  25,  1831." 

s.  &  c.  192,  33.     The  act  of  January  19,  1843,  entitled  "  an  act  to  authorize  and 

41  V.  13.  require  the  recording  of  the  bonds  of  certain  public  officers."   ■ 
R. &c.  193,  34.     The  act  of  March  10,  1838, entitled  "an  act  to  provide  for  the 


41  V.  U! 


It.  II. 


repair  of  canal  bridges  within  this  slate." 


s.  &  c.  225, ,  3.').     The  act  of  January  31 ,  1845,  entitled  "  an  act  to  prevent  canal 

43  V.  17.  companies,  and  others,  from  drawing  off  the  water  from  their  respective 

canals  at  certain  periods." 

s.  &c.  225,  36.     The  act  of  February  24,  1848,  entided  "an  act  making  pre 

46  V.  i)7.  visions  for  the  incorporation  of  cemetery  associations." 

5.  &c.  227,  37.     The  act  of  February  17,  1835,  entitled  "an  act  exempting  lands 


appropriated  as  burial  grounds  from  certain  liabilities.' 
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38.     The  act  of  April  17,  1857,  entitled  "an  act  to  regulate  town-  s. &c  ws, 

ship  and  other  cemeteries."  "'^  "■  "*'' 

89.     The  act  of  April   10,  1856,  entitled  "an  act  authorizing  rem-  s.  &c.  ski. 

etery  associations  heretofore  incorporated  to  avail  themselves  of  the  ■"''"'  *'  ■'"■■■ 
j)rovisions  of  an  act  entitled  an  act  making  provision  for  the  incorpora- 
tion of  cemetery  associations,  j)assed  February  24,  1848." 

40.  The  act  of  January  31,  1845,  entitled  "an  act  to  prevent  canal  s.  &  c.  r..-,, 
com])anies,  and  others,  from  drawing  off  the  water  from  their  respective  *' "' '' 
canals  at  certain  i)eriods." 

41.  The  act  of  January  31,  1852,  entitled  "an  act  to  provide  for  S.&C.282, 
the  election,  qualification,  and  removal  from  office  of  the  clerks  of  the  ''*  "■  "**■ 
courts  of  common  pleas,  and  to  prescribe  the  manner  of  filling  vacancies 

in  said  ofliice." 

42.  The  act  of  April  12,  1858,  entitled  "an  act  to  define  the  pow-  s.  &c  jm, 
ens  and  prescribe  the  duties  of  the  commissioners  of  the  .sinking  fund."  "'' "  '*'' 

43.  The  act  of  April  12,  1858,  entided  "an  act  to  create  a  sinking  h.&c.-m, 
fund  for  the  payment  of  the  principal  and  interest  of  the  public  debt  '"^  '•  "■ 
of  Ohio." 

44.  The  act  of  January  31,  1831,  entitled  "  an  act  prescribing  the  s  &  c -in 
duties  of  the  canal  fund  commissioners,  or  their  agents,  in  transfer  of  'Jo  v.  3!;i). 
Ohio  canal  stocks  standing  in  the  names  of  deceased  persons." 

45.  The   act  of    March   12,    1853,   entitled    "an  act  establishing  s.  &c. 24.1, 
l)oards  of  county  commissioners  and  prescribing  their  duties."  '''  ''■  *^- 

46.  The  act  of  February  8,  i860,  entitled  "an  act  to  amend  section  s.  &  c.246, 
10  of  an  act  entitled  an  act  establishing  boards  of  county  commission-  •'''"■  '• 
ers,  and  prescribing  their  duties,  passed  March  12,  1853." 

47.  The  act  of  March  7,  1850,  entitled  "  an  act  to  authorize  county     >^  ^^  q  24a 
commissioners  to  sub.scribe  for  newspapers."  jxv.  w. 

48.  The  act  of  March  22,  1850,  entitled  "an  act  requiring  annual  s.  sc.  21K. 
settlements  by  (bounty  officers."  •**  "■  '''•■ 

49.  The  act  of  April  8,  1856,  entitled  "  an  act  further  to  prescribe  s.  &  c.  249, 
the  duties  of  county  commissioners."                         ■  wv.  15:1. 

50.  The  act  of  April  9,  1852,  entitled  "  an  act  to  enable  the  trus-     s.&c.jim, 
tees  of  colleges,  academies,  universities,  and  other  institutions  for  the      ••<•*'.  ris. 
purpose  of  promoting  education,  to  become  bodies  corporate." 

51.  The  act  of  .April  29,   1854,  entitled  "an  act  to  amend  the  act     s. &  c.2m, 
entitled  an  act  to  eiiable  the  trustees  of  colleges,  academies,  universi- 
ties, and  other  institutions  for  the  purpose  of  promoting  education,  to 
become  bodies  corporate,  passed  April  9,  1852." 

52.  The  act  of  March  12,   1853,  entitled  "an  act  supi)lemcntary  to     s.  &  c  •_'«•. 
the  act  to  enable  the  trustee  of  colleges,  academies,  universities,  and      ■'■i  v.  »i>:i. 
other  institutions  for  the  purpose  of  jjromoting  education,  to  betonie 

I lodies  corporate,  passed  April  9.  1852." 

53.  The  act  of  March  11,  1853,  entitled  "an  act  to  amend  the  act     s.  xc.  jfa 
entitled  an  act  to  enable  the  trustees  of  colleges,  academies,  universi-      ^' '  •"« 
ties,  and  other  institutions  for  the  i)urposc  of  promoting  education,  to 

l>ecome  bodies  corporate." 

54.  The  act  of  May  i,  1852.  entitled  "an  act  to  |)rovide  for  the     s_«;C.27i. 
creation  and  regulation  of  incorjwrated  <  omjianies  in  the  state  of  Ohio,"       •'■"  '•  -''• 
except  section  twenty-five,  as  amended  April  16.  1867. 

5.5.     The. act  of  February  11,  1848,  entitled  "an  act  regulating  rail-     s.&  c.jti, 
road  companies." 

5t\     The  act  of  .April  15,  1857,  entitled  "an  a<  t  to  amend  the  act 
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entitled  "an  act  to  provide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  state  of  Ohio." 

57.  The  act  of  April  12,  1858,  entitled  "  an  act  to  amend  the  act 
entitled  an  act  to  provide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  state  of  Ohio,  pa.ssed  May  i,  1852." 

58.  The  act  of  April  12,  1858,  entitled  "an. act  to  amend  the  act 
entitled  an  act  to  provide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  state  of  Ohio,  ])assed  May  1,  1852." 

59.  The  act  of  April  17,  1854,  entitled  "an  act  to  amend  an  act 
entitled  an  act  to  provide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

60.  The  act  of  March  30,  1857,  entitled  "an  act  to  amend  the 
eighty-second  section  of  the  act  entitled  an  act  to  provide  for  the  crea- 
tion and  regulation  of  incorporated  companies  in  the  state  of  Ohio, 
]>assed  May  i,  1852." 

61.  The  act  of  March  11,  1853,  entitled  "an  act  supplementary  to 
the  act  entitled  an  act  to  provide  for  compensation  to  owners  of  private 
property  appropriated  to  the  use  of  corporations,  passed  April  30,  1852." 

62.  The  act  of  March  4,  1859,  entiried  "an  act  supplementary  to 
an  act  to  provide  for  the  creation  and  regulation  of  incorporated  com- 
panies in  the  state  of  Ohio,  passed  May  i,  1852." 

63.  The  act  of  May  i,  1852,  entitled  "an  act  prescribing  a  tariff  of 
freight  on  railroads." 

64.  The  act  of  March  14,  1853,  entitled  "an  act  supplementary  to 
the  act  to  provide  for  the  creation  and  regulation  of  incorporated  com- 
panies in  the  state  of  Ohio,  passed  May  i,  1852." 

65.  The  act  of  March  21,  1850,  entitled  "an  act  authorizing  rail- 
road companies  to  open  transfer  books  in  other  states." 

66.  The  act  of  December  15,  1852,  entitled  "an  act  relating  to  the 
sale  of  bonds  of  railroad  companies,  and  to  increase  the  number  of 
directors." 

67.  The  act  of  January  27,  1853,  entitled  "an  act  supplementary  to 
an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of  in- 
corporated companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

68.  The  act  of  February  9,  1853,  entided  "an  act  to  regulate  rail- 
road mortgages." 

60.  The  act  of  March  11,  1853,  entitled  "an  act  to  authorize  rail- 
road companies  so  to  construct  their  bridges  as  to  answer  the  purposes 
of  ordinary  travel,  and  to  receive  toll  for  crossing  such  bridges." 

70.  The  act  of  March  29,  1856,  entitled  "an  act  to  authorize  rail- 
road companies  to  appoint  a  vice-president,  and  to  define  his  duties." 

71.  The  act  of  April  7,  1857,  entitled  "an  act  to  regulate  the  elec- 
tiops  of  treasurers  of  railroad  companies  in  certain  cases." 

72.  The  act  of  April  15,  1857,  entitled  "an  act  to  amend  the  act 
entitled  an  act  to  provide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  state  of  Ohio,  passed  May  i,  1852,  and  to  regulate 
railroad  companies." 

78.  The  act  of  April  10,  1856,  entitled  "an  act  to  authorize  the 
consolidation  of  railroad  companies  in  this  state  with  railroad  companies 
of  states  adjoining  in  certain  cases,  and  to  authorize  railroad  companies 
in  this  state  to  extend  their  roads  into  adjoining  states." 

74.  The  act  of  February  19,  1858,  entitled  "an  act  supplementary 
to  an  act  entitled  an  act  to  authorize  the  consolidation  of  railroad  corn- 
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panics  in  this  state,  with  railroad  companies  of  slates  adjoining,  in  per- 
tain cases,  and  to  authorize  railroad  companies  in  this  slate  to  extend 
their  roads  into  adjoining  states,  passed  April  lo,  1856,  and  to  fa<:ilitale 
the  making  of  proof  in  certain  cases  arising  iiiuler  the  provisions  of 
said  act." 

75.  The  act  of  April  8,  1856,  entitled  ''an  act  supplementary  to  an 
act  regulating  railroad  companies,  passed  February  11,  1848,  and  re- 
pealing the  eighth  section  thereof." 

76.  The  act  of  March  20,  1857,  entitled  "an  act  to  amend  the  first 
section  of  the  act  entitled  an  act  supplemenlary  to  an  act  regulating 
raih'oad  companies,  passed  February  11,  1848,  and  repealing  the  eighth 
<ection  thereof,  passed  April  8,  1856." 

77.  The  act  of  March  25,  1859,  entitled  "an  act  providing  for 
inclosing  railroads  by  fences  and  cattle-guards." 

78.  The  act  of  March  11,  1853,  entitled  "an  act  to  authorize  the 
relin(iuishment  of  turnpike,  macadamized,  or  plank-roads  to  counties 
through  which  they  may  pass." 

79.  The  act  of  March  14,  1853,  entitled  "an  act  to  provide  for  the 
repair  of  roads  when  abandoned  by  incorporated  companies." 

80.  The  act  of  May  12,  1853,  entitled  "an  act  supplementary  to  an 
act  to  provide  for  the  creation  and  regulation  of  incorporated  compa- 
nies in  the  state  of  Ohio,  passed  May  i,    1852." 

81.  The  act  of  March  27,  1841,  entitled  "an  act  to  amend  the  act 
entitled  an  act  to  provide  for  the  regulation  of  turnpike  companies, 
passed  January  7,  1817." 

82.  The  act  of  January  7,  1817,  entitied  "an  act  to  provide  for  the 
regulation  of  turnpike  companies." 

83.  The  act  of  February  8,  1826,  entitled  "an  act  to  amend  the 
act  entitled  an  act  for  the  regulation  of  turnpike  companies." 

84.  The  act  of  April  8,  1856,  entitled  "an  act  for  the  relief  of 
certain  turnpike  and  plank-road  companies." 

'  S.K  The  act  of  April  11,  1856,  entitled  "an  act  to  amend  the  act 
entitled  an  act  for  the  creation  and  regulation  of  incorporated  com- 
panies in  the  state  of  Ohio,  i)a.ssed  May  i,  1852." 

8(5.  The  act  of  April  16,  1857,  entitled  "an  act  to  authorize  the 
foreclosure  of  mortgages  executed  by  turnpike,  canal,  or  i)lank-road 
companies." 

87.  The  act  of  April  17,  1857,  entitled  "an  act  to  provide  for  the 
surrender  or  transfer  of  turnpikes  and  plankroads." 

88.  The  act  of  April  12,  1858,  entitled  "an  act  to  authorize  turn- 
pike-ro,id  companies  to  subscribe  ff)r  turnpike-road  stock  in  certain 
cases." 

89.  The  act  of  April  8,  1856,  entitled  "an  act  supjilementary  to  an 
act  entitled  an  act  to  ])rovide  for  the  creation  ind  regulation  of  incor- 
l>orated  companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

90.  The  act  of  A]>ril  3,  1856,  entitled  "an  act  supplementary  to  an 
act  to  provide  for  the  creation  and  regulation  of  incorporated  com- 
|)anies  in  the  state  of  Ohio,  passed  May  i,  1852." 

91.  The  act  of  April  16,  1857,  entitled  "an  act  to  authorize  l)uild- 
ing  associations." 

92.  The  act  of  Ai)ril  8,  1856,  entitled  "an  act  supplementary  to 
the  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of 
incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  1852." 
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4lo.  The  act  of  Ajjrii  6,  1859.  entitled  "an  act  supplementary  to  an 
act  to  provide  for  tlie  creation  and  regulation  of  incorporated  comp- 
nies  in  the  state  of  Ohio,  i)assed  May  i,  1852." 

94.  The  a<t  of  February  3,  1859,  entitled  "an  act  to  enable  associ- 
ations for  gymnastic  pur|)Oses  to  become  bodies  corporate." 

!)').  The  act  of  March  14,  1859,  entitled  "an  act  supplementary  to 
an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of 
incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

96.  The  act  of  March  16,  1859,  entitled  "an  act  to  enable  associa- 
tions of  persons  for  the  improvement  of  any  mineral  or  inedicinal 
springs  in  Ohio,  to  become  bodies  corporate." 

97.  The  act  of  April  2,  1859,  entitled  "an  act  to  authorize  as.socia- 
tions  of  persons  for  carrying  freight  on  any  of  the  navigable  waters  of 
the  state  of  Ohio,  and  lakes  and  navigable  rivers  bordering  thereon." 

98.  The  act  cff  March  30,  1859,  entitled  "an  act  to  protect  gas 
companies." 

99.  The  act  of  March  30,  1859,  entitled  "  an  act  to  extend  the  priv- 
ileges of  gas  companies." 

100.  The  act  of  February  26,  1857,  entitled  an  act  to  authorize 
manufacturing,  and  gas-light  and  coke  companies  to  hold  real  estate 
necessary  for  the  transaction  of  their  legitimate  business." 

101.  The  act  of  April  15,  1857,  entitled  "an  act  to  fi.\  the  rate  of 
tolls  to  be  received  by  incorporated  bridge  companies." 

102.  The  act  of  March  27,  1841,  entitled  "an  act  to  amend  the 
several  acts  incorporating  mutual  fire  insurance  companies  in  the  state 
of  Ohio." 

103.  The  act  of  March  10, 1859,  entitled  "  an  act  to  amend  the  act 
entitled  an  act  to  amend  the  several  acts  incorporating  mutual  fire  insur- 
ance companies  in  the  state  of  Ohio,  pas.sed  March  27,  1841." 

104.  The  act  of  April  8,  1856,  entitled  "an  act  to  enable  mutual 
fire  insurance  companies  to  become  joint  stock  comjianies." 

10.">.  The  act  of  April  12,  1858,  entitled  "an  act  to  amend  section- 
two  of  an  act  entitled  an  act  to  enable  mutual  insurance  companies  10 
becoine  joint  stock  companies,  passed  April  18,  1856;  passed  April  n, 
1858." 

106.  The  act  of  February  26,  1857,  entitled  "an  act  allowing 
insurance  com|)anies,  which  by  law  are  now  required  to  have  their  offi- 
cial bonds  ajjproved  by  any  judge  of  the  court  of  common  pleas,  to 
have  the  same  at  their  ojjtion  a|)proved  by  the  probate  judge  of  the 
pro])er  county." 

s.  &  c.  .ui;!,  1<>7.     The  act  of  March  7,  1842,  entitled   "an  a<t  instituting  pro- 

ceedings against  <'or|)orations  not  possessing  banking  powers,  and  the 
visitorial  powers  of  courts,  and  to  provide  for  the  regulation  of  corpora- 
tions generally." 
,-;  (■  :!ii,  lOM.     The  act  of  March  to,  1843,  entitled  "an  act  to  amend  the  act 

entitled  an  act  instituting  proceedings  against  corporations  not  possess- 
ing banking  powers,  and  the  visitorial  powers  of  courts,  and  to  provide 
for  the  regulation  of  corporations  generally,  pa.ssed  March  7,  1842." 

s.  &  c.  :tw,  109.      The  act  of  February  21.  1849,  entitled  "an  act  to  amend  the 

act  entitled  an  act  instituting  proceedings  against  corporations  not  jios- 
sessing  banking  jmwers,  and  the  visitorial  powers  of  courts,  and  reg- 
ulating corjjorations  generally." 

110.  The  act  of  Man  h  21.  1850,  entitled  "an  a<  t  in  relation  to 
judicial  proceedings  in  fa\<)r  of  and  against  dissolved  <orporations." 
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111.     The  act  of  .March  25.  1851,  entitled  "an  act  to  amend  the  act     s  ,\  i 


V.'  1     1114 


in  relation  to  judicial  proceedings  in  favor  of  or  against  dissolved  cor 
porations,  passed  March  21,  1850.' 

112.     The  act  of  May  1.  1852,  entitled  ''an  act  to  provide  for  the     s  s  ( 
adjustment  and  setlleinent  of  the  affairs  of  incorporated   associations 
and  companies." 

118.     The  act  of  .\pril  8,  1856,  entitled  "an  act  to  authorize  sem-     s,  ^  c 
inaries  of  learning  to  change  their  names  and  become  colleges." 


50  V  -yr^. 


.;i  V    111'.. 


114.     The  act  of  .Vpril  9,  1856,  entitled  "an  act  supplemental  to  the     s.  &  c  dok. 
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:  V.  1:11. 
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act  entitled  an  act  to  enable  the  trustees  of  ( olleges,  academies,  uni- 
versities, and  other  institutions  for  the  |)ur]>osc  of  promoting  education, 
to  become  bodies  corporate,  passed  April  9.  1852." 

115.  The  a<-t  of  May  i,  1854,  entitled  "an  act  supplementary  to  an     s  .s.  i   :.i.9. 
act  to   provide  for    the  creation  and  regulation  of  incorporated  com-        '^  ^  -'i 
panies  in  the  state  of  Ohio,  passed  May  1,  1852." 

116.  The  act  of  Ai)ril  3,  1854,  entitled  "an   act  supplementary  to     s^^  i   ■.■■-,i>. 
an  act  to  provide  for  the  creation  and  regulation  of  incorporated  com-        '" '  -' 
panies  in  the  state  of  Ohio,  passed  May  i,  1852." 

117.  The  act  of  May  i,  1854,  entitled  "an  act  to  authorize  turn-     s  &  c  :!:». 
pikeroad  companies  to  subscribe   to  free    turnpike    roads,   in   certain 
ca.ses." 

118-     The  act  of  March  11,  1853,  entitled  "an  act  to  authorize  re-     s  &r 
ligious  societies  to  dispose  of  real  estate  in  certain  cases." 

119.  The  act  of  March  24,  i860,  entitled  "an  act  to  regulate  the  s  fi  ( 
sale  of  real  estate  by  religious  societies."  "  ' 

120.  The  act  of  March  24,  i860,  entitled""an  act  to  prevent  col-  s  .'i  < 
lisions  on  railroads  within  the  state  of  Ohio."  ■ '■  ' 

121.  The  act  of  February  10.  i860,  entitled  "an  act  supplementary  s  ,s;  ( 
to  an  act  to  provide  for  com))ensation  to  the  owners  of  private  property  '■  > 
appropriated  to  the  use  of  corporations,  passed  April  30,  1852." 

122.  The  act  of  March  26,  i860,  entitled  "an  act  extending  the  s  X:  ( 
time  for  inclosing  railroads  by  fences  and  cattle-guards." 

123.  The  act  of  .■^|)ril  9,  1852,  entitled  "an  act  for  ascertaining  the 
boundaries  of  ciumties." 

124.  The  act  of  January  11,  1820,  entitled  "an  act  i)roviding  how 
money  .shall  be  approimated  in  counties  or  districts  attached,  and  for 
the  division  of  the  money  remaining  in  the  treasiyy  of  the  county  or 
counties  froin  which  a  new  county  may  be  laid  off." 

125.  The  act  of  April  30,  1852,  entitled  "an  act  to  regulate  elec- 
tions for  senators  and  representatives  in  new  counties,  erected  since 
March  10,  1851,  and  that  may  hereafter  be  created." 

126.  The  act  of  February  19.  1852,  entitled  "an  act  relating  to  the 
organization  of  courts  of  justice,  and  their  jiowers  and  duties." 

127.  The  act  of  .■\i>ril  30,  1852,  entitled  "an  act  further  pres<ribing     s  ,>;  f 
the  powers  and  duties  of  the  courts  of  this  state,  and  the  judges  thereof, 
and  to  repeal  the  eighteenth  section  of  the  act  relating  to  the  organiza- 
tion of  courts  of  justice,  and  their  powers  and  duties,  passed  February 
19,  1852." 

128.  The  act  of  March  14,  1853,  entided  "an  act  10  amend  an  a<  t     s  &  c 
relating  to  the  organization  of  courts  of  justice,  and  their  powers  and 
duties,  |)assed  February  19,  1S52." 

12!).     The  act  of  March  11,  1853,  entitled  "an  act  fixing  and  pro-     >.  &  < 
viding  for  the  term  of  the  supreme  court  of  the  State  of  Ohio,  and 
authorizing  special  terms  thereof." 
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s. &c.  385,  130.     The  act  of  January  19,  1853,  entitled  "an  act  supplementary 

51  V.  298.  jQ  (.jjjj  jjj,j  entitled  an  act  relating  to  the  organization  of  courts  of  justice 

and  their  powers  and  duties,  passed  February  19,  1852." 
.s.  &c.  386,  131.      I'he  act  of  April  29,  1854,  entitled  "an  act  to  amend  section 

.V2  V,  -:;.  j^yg  of  j^n  act  entitled  an  act  to  amend  an  act  relating  to  the  organiza- 

tion of  courts  of  justice,  and  their  powers  and  duties,  pa.ssed  March  14, 

1853-" 
s.  &  c.  :wo,  132.     The  act  of  April  7,  1854,  entitled   "an  act  to  amend  an  act 

■'-  "•  ■*'■'•  fixing  and  providing  for  the  terms  of  the  supreme  court  of  the  state  of 

Ohio,  and  authorizing  special  terms  thereof,  passed  March  1 1,  1853." 
s.  &c.  :is7.  133.     The  act  of  March   17,  1856,  entitled  "an  act  to  amend  the 

■^'  '•  "•  sixteenth  section  of  an  act  entitled  an  act  relating  to  the  organization 

of  the  courts  of  justice,  and  their  powers  and  duties,  passed  February 
19,  1852." 

s. &c  387,  134.     The  act  of  January  25,  i860,  entitled  "an  act  to  amend  an 

^    ■''"  "•  ■''.>„„,       act  entitled  an  act  to  amend  the  sixteenth  section  of  an  act  entitled  an 

CuRWEN,  3377.  ,      .  ,  .         .  ,.  ,.   .         .  ,      ,      . 

act  relatmg  to  the  organization  of  courts  of  justice,  and  their  powers 
and  duties,  passed  February  19,  1852." 
s.  &c.  887,  135.     The  act  of  March  6,  1857,  entided  "an  act  to  amend  an  act 

•M  V.  21.  entitled  an  act  to  amend  the  seventh  section  of  an  act  entitled  an  act 

relating  to  the  organization  of  courts  of  justice,  and  their  powers  and 
duties,  passed  February  9,  1852,  passed  March  17,  1856." 
s.  &C.388,  136.     The  act  of  March  10,  1857,  entided  "an  act  to  amend  an  act 

54  V.  28.  passed  March  6,  1857,  entitled  an  act  to  amend  an  act  entided  an  act 

to  amend  the  seventh  section  of  an  act  entided  an  act  regulating  the 
organization  of  courls,  and  their  powers  and  duties,  passed  l'"ebruary 
9,  1852,  passed  March  17,  1856." 
s.  &c.  388,  137.     The  act  of  April  7,  1854,  entided  "an  act  to  establish  the  su- 

52  V.  34.  perior  court  of  Cincinnati." 

S.& 0.388,  138.     The  act  of  March  10,  i860,  entitled  "an  act  to  amend  an  act 

Curwiin',^471,      entided  an  act  to  establish  the  superior  court  of  Cincinnati." 
s.  &  c.  391,  l<i9-     The  act  of  February  10,  1857,  entitled  "an  act  to  amend  an 

.t4  v.  11.  act  to  establish  the  superior  court  of  Cincinnati,  passed  ApHl  7,'i854." 

s.  & c. 391,  140.     The  act  of  March  17,  1856,  entitled  "an  aQt  to  amend  an  act 

.viv.  24.  {Q  establish  th(}  superior  court  of  C'incinnati,  passed  April  7,  1854." 

s. &C.392.  141.     The  act  of  March  29,  1856,  entitled  "an  act  to  establish  the 

.•>3  V.  3K.  superior  court  of  Montgomery  county." 

s,  &c. .197.  142.     The  act  of  March  25,  1854,  entitled  "an  act  to  amend  an  act 

'-  "■  ■'■  entitled  an  act  to  fix  permanently  the  times  of  holding  the  court  of  com- 

mon pleas,  and  district  court  in   Hamilton  county,  and  to  provide  for 
the  regulation  and  practice  thereof,  passed  January  23,  1852." 

s.  &c.  397,  143.     The  act  of  May  i,  1854,  entitled  an   act  to  abolish  the  crim- 

.riv.  10,.  inal  court  in  the  county  of  Hamilton,  and  to  transfer  the  unfinished 

business  of  said  court  to  the  court  of  common  pleas  in  the  first  dis- 
trict. " 

s  &c  398,  144.     The  act  of  February  20,  1851,  entitled  "an    act  to  facilitate 

w  V.  12.  jj^g  administration  of  justice  in  the  county  of  Hamilton." 

a&c.-.m,  145.     The  act  of  January  23,  1852,  entided  "an  act  to  fix  perma- 

w  V.  82.  nently  the  times  and  manner  of  holding  the  courts  of  common  pleas 

and  district  court  in  Hamilton  county,  and  to  provide  for  the  organiza- 
tion and  practice  thereof" 
s.  &c.  420,  14().     The  act  of  March  12,  1S44,  entitled  "an  act  to  prevent  fraud- 

«"••'»•  ulent  practices." 
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31  V.  23. 


33  V.  4». 


147.  The  act  of  March  7,  1842,  entitled  "an  act  to  amend  the  act  s. &c.  442, 
entitled  an  act  to  punish  trespassers  on  the  public  lands,  passed  March       ^^vsv. 
31,  1837-" 

148.  The  act  of  April  12,  1858,  entitled  "an  act  to  amend  the  act  s.  &c.  «8, 
entitled  an  act  to  amend  the  act  entitled  an  act  for  the  prevention  of  '^  *•  •"• 
certain   immoral  practices,  passed    P^ebruary   17,  183 1 — said   last  act 

being  pa.ssed  March  26,  1841." 

149.  The  act  of  February  22,  1831,  entitled  "an  act  to  provide  for  s.  &C.  468, 
the  proof,  acknowledgment,  and  recording  of  deeds  and  other  instru-  **  "■  ^^• 
ments  of  writing. " 

150.  The  act  of  March  16,  1838,  entitled  "an  act  declaratory  of  the  s.  &c.  4«9, 
laws  upon  the  subject  of  mortgages."  36v.  es. 

151.  The  act  of  February   11,   1832,  entitled  "an  act  rendering  s. &c. 4fi», 
valid  the  acknowledgment  of  certain  deeds  and  instruments  in   wri-       ""'  *•  '•**■ 
ting." 

152.  The  act  of  January  29,  1833,  entUled  "an  act  to  amend  the     s.&c.^to, 
act  entitled  an  act  to  provide  for  the  proof,  acknowledgment,  and        "  "  " 
recording  of  deeds  and  other  instruments  of  writing,  passed  February 
22,  1831." 

153.  The  act  of  March  9,  1835,  entitled  "an  act  supplementary  to     s.&c.  470. 
an  act  entitled  an  act  to  provide  for  the  proof,  acknowledgment,  and 
recording  of  deeds  and  other  instruments  of  writing,  passed  February 
22,  1831." 

154.  The  act  of  March  12,  1836,  entitled  "an  act  further  to  amend     s.  &  c.  471, 
an  act  entitled  an  act  to  provide  for  the  proof,  acknowledgment,  and      ''^  *•  '* 
recording  of  deeds  and  other  instruments  of  writing,  passed  February 

22,  1831." 

155.  The  act  of  March  26,  1859,  entided  "an  act  to  amend  [the]  s.  &c.  472, 
act  entitled  an  act  to  provide  for  the  recording  of  land  patents,  passed       **  *  "• 
March  14,  1836." 

156.  The  act  of  January  29,  1833,  entitled  "an  act  authorizing  the  s.  &  c.  tn, 
governor  to  execute  deeds  of  release  in  certain  cases. "  *'  *•  '"■ 

157.  The  act  of  January  11,  1848,  entitled  "an  act  to  amend  an  s.  &  t  tvi. 
act  entitled   an  act  to  provide  for  the  proof,  acknowledgment,  and       ^  "•  ^ 
recording  of  deeds  and  other  instruments  of  writing,  pa.ssed  February 

22,  1831." 

158.  The  act  of  February  10,  i860,  entitled  "an  act  supplementary  s.  &  a  47.\ 
to  the  act  to  give  additional  security  to  land  titles  in  this  state,  passed       •"  "■  '»• 
March  22,  1849." 

159.  The  act  of  March  25,  1851,  entitled  "an  act  supplementary  s.  &c.  47s, 
to  the  several  acts  in  relation  to  the  recording  of  deeds,  mortgages,  and  ■"  "•  •"*• 
other  instruments  of  writing." 

160.  The  act  of  March  24,  1851,  entitled  "an  act  to  amend  an  act  s&c.  474, 
for  the   proof,  acknowledgment,  and   recording  of  deeds,  and  other  ■*"  '•  '**• 
instruments  of  writing,  passed  February  22,  1831." 

161.  The  act  of  February  24,  1846,  entided  "an  act  to  require  s  Ac.475, 
mortgages  or  bills  of  sale  of  personal  property   to  be  dejwsited  with  mv.  «i. 
township  clerks." 

162.  The  act   of  February  25,  1848,  entitled  "an   act   to  amend  s.  s  c.  477, 
the  act  entitled  an  act  to  require  mortgages  or  bills  of  sale  of  personal  ■**  "  '***■ 
property   to  be  deposited  with  township  clerks,  passed  February  24, 

1846." 

163.  The  act  of  February  10,  1857,  entitled  "an  act  to  authorize       mt.w. 
Vol.  II. -u. 
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supplying  evidences  of  the  title  to  lands  sold  by  the  state,  where  the 
same  has  been  lost  or  destroyed  by  accident  or  otherwise." 

164.  The  act  of  April  i6,  1857,  entitled  "an  act  to  provide  for  the 
execution  of  deeds  for  lands  sold  by  the  state  of  Ohio,  and  for  other 
purposes." 

I6.5.  The  act  of  February  28,  1859,  entitled  "an  act  to  amend  an 
act  to  provide  for  the  execution  of  deeds  for  land  sold  by  the  state  of 
Ohio,  and  for  other  purposes." 

166.  The  act  of  February  17,  1831,  entitled  "an  act  for  the  appoint- 
ment of  certain  officers  therein  named." 

167.  The  act  of  March  14,  1853,  entitled  "an  act  regulating 
descents,  and  the  distribution  of  personal  estates." 

168.  The  act  of  April  29,  1854,  entitled  ".an  act  to  enable  any 
person  to  designate  an  heir  at  law." 

169.  The  act  of  March  ^9,  1859,  entitled  "an  act  to  authorize  the 
adoption  of  children." 

170.  The  act  of  January  28,  1823,  [1824],  entitled  "an  act  relating 
to  dower." 

171.  The  act  of  March  27,  1858,  entitled  "an  act  to  amend  an  act 
entitled  an  act  relating  to  dower,  passed  January  28,  1823,  [1824]." 

172.  The  act  of  February  8,  1847,  entitled  "  an  act  to  authorize 
the  making  of  roads  and  drains  in  certain  cases." 

173.  The  act  of  March  8,  1850,  entitled  "  an  act  to  amend  the  act 
entitled  an  act  to  authorize  the  making  of  roads  and  drains  in  certain 
cases,  passed  February  6,  1847." 

174.  The  act  of  February  15,  1820,  entitled  "an  act  to  provide  for 
the  election  of  electors  oi  President  and  Vice  President  of  the  United 
St«es." 

175.  The  act  of  May  3,  1852,  entitled  "an  act  to  regulate  the  elec- 
tion of  state  and  county  officers." 

176.  The  act  of  March  *o,  1841,  entitled  "an  act  to  presexre  the 
purity  of  elections." 

177.  The  act  of  April  15,  1857,  entitled  "an  act  further  to  amend 
the  act  entitled  an  act  to  preserve  the  purity  of  elections." 

178.  The  act  of  April  6,  1859,  entitled  "an  act  to  authorize  county 
commissioners  to  alter  or  change  the  boundaries  of  election  precincts." 

179.  The  act  of  December  17,  181 1,  entitled  "an  act  to  restrict 
the  entailment  of  real  estate." 

180.  The  act  of  January  2,  1824,  "entitled  an  act  to  enable  the 
holders  of  land  within  this  state  to  perpetuate  testimony  relative  to 
their  lands." 

181.  The  act  of  January  19,  1832,  entitled  "an  act  to  amend  an 
act  entitled  an  act  to  enable  the  holders  of  land  within  this  state  to  per 
petuate  testimony  relative  to  their  lands  passed  January  2.  1824." 

182.  The  act  of  March  19,  1850,  entitled  "an  act  to  authorize  cop- 
ies of  entries  and  surveys  in  the  Virginia  Military  district  to  be  made." 

183.  The  act  ot  March  6,  1844.  entitled  an  act  providing  for  taking 
testimony  to  he  used  before  the  house  of  representatives  in  cases  of 
impeachment." 

184.  The  act  of  January  26,  1857,  entitled  "  an  act  to  amend  the  act 
entided  an  act  to  enable  the  holders  of  land  within  this  state,  to  perpet-  •  j 
uate  testimony  relative  to  their  lands,  passed  January  2,  1824." 
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185.  Theactof  March  16,  1852,  entitled  "an  act  regulating  the  fees 
of  witnesses  in  civil  and  criminal  cases." 

186.  The  act  of  March  5,  1831,  entitled  "an  act  to  regulate  the 
fees  of  ofiicers  in  civil  and  criminal  cases." 

187.  The  act  of  February  8,  1847,  entitled  "an  act  to  regulate  the 
compensation  of  associate  judges  and  other  officers  therein  named." 

188.  The  act  of  March  9,  1835,  entitled  "an  act  to  regulate  the 
taxation  and  collection  of  costs." 

189.  The  act  of  March  18,  1839,  entitled  "an  act  for  the  disposi- 
tion of  unclaimed  costs." 

190.  The  act  of  February  26,  1842,  entitled  "an  act  defining  certain 
duties  of  clerks,  sheriffs,  and  prosecuting  atrorneys." 

191.  The  act  of  February  25,  1859,  entitled  "an  act  supplemen- 
tary to  the  several  acts  fixing  the  fees  of  sheriffs,  coroners,  and  consta- 
bles." 

192.  The  act  of  February  14,  1859,  entitled  "an  act  to  prohibit 
watchmen  and  other  police  officers  from  claiming  witness  fees  in  cer- 
tain cases." 

193.  The  act  of  March  10,  1859,  entitled  "an  act  to  provide  for 
taxing  in  cost  bills  the  expense  of  procuring  transcripts  and  records." 

194.  The  act  of  February  14,  1859,  entitled  "an  act  supplemen- 
tary to  an  act  entitled  an  act  defining  certain  duties  of  clerks,  sheriffs, 
and  prosecuting  attorneys,  passed  February  26,  1842." 

195.  The  act  of  February  3,  1859,  entitled  "an  act  to  amend  sec- 
tion one  of  an  act  entitled  an  act  to  regulate  inclosures,  and  to  provide 
against  trespassing  animals,  passed  January  17, 1840." 

196.  The  act  of  January  17,  1840,  entitled  "an  act  to  regulate  in- 
closures, and  to  provide  against  trespassing  animals." 

197.  The  act  of  February  28,  1 831,  entitled  "an  act  regulating  fer- 
ries." 

198.  The  act  of  February  19,  1810,  entitled  "an  act  for  the  pre 
vention  of  frauds  and  perjuries." 

199.  The  act  of  March  12,  1831,  entitled  "an  act  £or  the  preven- 
tioQ  of  gaming." 

200.  The  act  of  March  11,  1857,  entitled  "an  act  to  amend  an  act 
entitled  an  act  for  the  prevention  of  gaming,  passed  March  12,  1831." 

201.  The  act  of  February  9,  1853,  entitled  "an  act  to  provide  for 
tiie  organizatioB  of  the  general  assembly." 

202.  The  act  of  March  11,  1843,  entitled  "an  act  to  preserve  the 
constitutional  quorum  of  the  general  assembly  of  the  state  of  Ohio." 

203.  The  act  of  .\pril  17,  1857,  entitled  "an  act  to  authorize  the 
chairman  of  the  several  standing  and  special  committees  of  the  general 
assemby  to  administer  oaths  in  certain  cases." 

204.  The  act  of  March  9,  1838,  entitled  "  an  act  to  provide  for  the 
safe-keeping  of  idiots,  lunatics,  or  insane  persons,  the  management  of 
their  affairs,  and  for  other  purposes." 

20.').  The  act  of  March  5,  1835,  entitled  "an  act  for  the  encoiir 
agement  and  protection  of  live  fence." 

206.  The  act  of  April  17,  1857,  entitled  "an  act  to  amend  the  first 
section  of  an  act  entitled  an  act  to  give  additional  security  to  land 
titles  in  this  state,  passed  March  22,  1849." 

207.  The  act  of  February  17.  1834,  entitled  "an  act  fixing  the  age 
of  majority." 
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s&c.  716,  208.     The  act  of  March  13,  i860,  entitled  "an  act  to  amend  an 

"' "  ■**•  act  entitled  an  act  regulating  the  mode  of  administering  assignments  in 

trust  for  the  benefit  of  creditors,  passed  April  6,  1859." 

s.  &  c.  718,  209.     The  act  of  March  9,  1831,  entitled  "an  act  for  the  inspection 

29  V.  477.  Qf  certain  articles  therein  enumerated." 

s. &c. 723,  210.     The  act  of  February  11,  1832,  entitled  "an  act  to  amend  the 

sov.  20.  gcf  entitled  an  act  for  the  inspection  of  certain   articles  therein  enu- 

merated." 

SAC.  724,  211.     The  act  of  December  30,  I837,  entitled  "an  act  to  fix  the 

M  V.  5.  fees  of  gauger  and    inspector  of  spirits  and  linseed  oil,  in  the  county 

of  Muskingum.'' 

s.  &  c.  724,  212.     The  act  of  February  3,  1840,  entitled  "an  act  to  provide  for 

:«  V.  23.  jj^g  inspection  of  salt. " 

s.  &  c.  726,  213.     The  act  of  March  9,  1840,  entitled  "  an  act  to  amend  the  act 

38  y.  42.  entitled  an  act  to  provide  for  the  inspection  of  salt,  passed  February  3, 

1840." 

s. &  c.  726,  214.     The  act  of  March  25,  1841,  entitled  "an  act  further  to  amend 

»9v.  27.  2,^  j^j,(  entitled  an  act  to  provide  for  the  inspection  of  salt,  passed  Feb- 

ruary 3,  1840." 
s. ftc.  726,  ,215.     The  act  of  March  5,  1842,  entitled  "an  act  to  amend  the  act 

40  V.  24.  entitled  an  act  to  amend  the  act  entitled  an  act  to  provide  for  the 

inspection  of  salt,  ])assed  February  3,  1840." 
s.  &C.726,  216.     The  act  of  March  12,  1844,  entitled  "an  act  supplementary 

*?  "■  "•  to  the  act  enti-tled  an  act  for  the  inspection  of  salt,  passed  February  3, 

1840." 

s.&c.  727,  217.     The  act  of  April  30,  1852,  entitled  "an  act  to  define  the 

so  V.  211.  jjjfy  (jf  manufacturers  of  salt." 

s.&c. 727,  218.     The  act  of  March  3,  1842,  entitled  "an  act  to  amend  an  act 

40  V.  81.  for  the  inspection  of  certain  articles  therein  enumerated,  passed  March 

9,  1831." 

s.&c. 727.  219.     The  act  of  February  28,  1842,  entitled  "an  act  to  amend  an 

40v.  26.    ^     act  for  the  inspection  of  certain  articles  therein  enumerated." 
s.&c.  728,  220.     The  act  of  February  9,  1846,  entitled  "an  act  to  amend  an 

44  V.  85.  act  entitled  an  act  to  amend  an  act  for  the  inspection  of  certain  articles 

therein  enumerated,  passed  March  9,  1831." 
s.&c.  728,  221.     The  act  of  March '22,  1851,  entitled  "an  act  to  amend  an  act 

49  V.  101.  entitled  an  act  for  the  inspection  of  certain  articles  therein  enumerated, 

passed  March  9,  1831." 
s. &c. T29,  222.     The  act  of  May   i,   1854,  entitled   "an    act   to  prevent   the 

S2v.  108.  adulteration  of  alcoholic  liquors." 

s.&c.  730,  223.     The  act  of  February   17,  1857,  entitled   "an  act  supplemen- 

54  V.  15.  '        tary  to  an  act  entitled  an  act  for  the  inspection  of  certain  articles  therein 
enumerated,  passed  March  9,  1851." 
S.&C.731,  224.     The  act  of  April  8,  1857,  entitled  "an  act  toestablish  and  fix 

64v.  90.  the  standard  by  which  linseed  or  flax.seed  oil  shall  be  sold,  and  to  pro- 

vide for  the  ins])ection  of  barrels  therefor." 
s.&c  p,  225.      The  act  of  February  8,  1826,  entitled  "^n   act  to  regulate 

24  V.  67.  jhe  inspection  of  tobacco. " 

s.  fic.  73:!,  226.     The   act  of  April  7,  1856,  entitled  "an  act  to  amend  the  act 

33v.(i-,  ■        entitled  an  act  to  regulate  the  inspection  of  tobacco,  passed  February 

CU.WEN,  1,23.  gjgjg." 

''mt^tT'  227.     The  act  of  April  7,  1856,  entitled  "an  act  to  amend  the  act 


Digitized  by 


Google 


1833 

REPEALS.  §  7437. 


entitled  an  act  to  regulate  the  inspection  of  tobacco,  passed  February 
S,  1826. 

228.  The  act  of  February  8,  1847,  entitled  "an  act  relating  to  s. &c. 7S7,. 
insurance  on  life  ft)r  the  benefit  of  orphans  and  widows."  *'"'  "*• 

229.  The  act  of  February  18,  1 848,  entitled  "an  act  to  amend  an  s.  &c. 744, 
act  fixing  the  rate  of  interest,  passed  January  12,  1844,  [1824]."  46y.  bs. 

230.  The  act  of  March  31,  1850,  entitled  "an  act  to  limit  the  oper-     s, & c. -v<, 
ation  of  the  act  entitled  an  act  to  repeal  the  ten  per  cent,  law,  passed      **  *  "* 
March  14,  1850,  passed  February  25,  1859." 

231.  The  act  of  February  8,  1847,  entitled  "an  act  in  relation  to  s.  &c.  7si, 
juries  in  Hamilton  county."  «v.  iig. 

232.  The  act  of  April  2,  1859,  entitled  "an  act  to  amend  an  act     s. &c. 76*. 
to  regulate  the  manner  in  which  the   grand  and  petit  jurors  shall  be      s«v.  294. 
drawn  and  summoned  in  Hamilton  county,  passed  May  i,  1852." 

233.  The  act  of  March  11,  1853,  entitled  "an  act  to  regulate  the     s.&c.iet. 
election,  contest  of  election,  and   the    resignation  of  justices  of  the      "  *  ***• 
peace. " 

234.  The  act  of  March  14,  1853,  entitled  "an  act  of  the  jurisdic-     s.  &C. 769, 
tion  and  procedure  before  justices  of  the  peace,  and  of  the  duties  of      *'  *■  •"■ 
constables  in  civil  courts." 

235.  Theact  of  May  I,  1854,  entitied   "  an  act  to  extend  the  juris-     s&c.  770, 
diction  of  justices  of  the  peace,  in  civil  cases,  and  to  amend  sections  r„'li,'I;J''9<!97 
four,  five,  and  seven  of  the  act  entitled  an  act  of  the  jurisdiction  and 
procedure  before  justices  of  the  peace,  and  of  the  duties  of  constables 

in  civil  cases,  passed  March  14,  1853." 

236.  Theact  of  March  27,  1837,  entitled   "an  act  defining  the     s.&c.«io, 
powers  and  duties  of  justices  of  the  peace  and  constables  in  criminal       **  *  " 
cases." 

237.  The  act  of  March  7,  1842,  entitled  "an   act  to   amend  the     s. &c. 819. 
act  entitled  an  act  defining  the  powers  and  duties  of  justices  of  the       wv.  ss. 
peace  and  constables  in  criminal  cases,  passed  March  27,  1837,  and  the 

act  amendatory  thereto." 

238.  The  act  of  March  24,  1849,  entitled  "an  act  to  regulate  pro-  s. &C.821, 
ceedings  before  justices  of  the  peace."  ""*•  ™- 

239.  The  act  of  March  19,  1852,  entitled  "an  act  regulating  the  s. &C.824, 
hours  of  manual  labor."  ''•  "  "*^- 

240.  The  act  of  April  7,  1854,  entitled  "an  act  to  provide  for  the     s&c.  aso. 
distribution  of  documents  to  the  publishers  of  newspapers  and  periodi-       *2  v.  82. 
cals  in  this  state." 

241.  The  act  of  January  27,  1853,  entitled  "an  act  for  the  reor-     s.  acsaot 
ganiration  of  the  state  library,  and   to  provide  for  the  appointment  of      *i  *•.  820. 
librarian." 

242.  The  act  of  April    25,  1854,  entitled  "an  act  to  require  the     s.&c.ssi, 
preservation  of  newspapers,   periodicals,    and  pamphlets,  in  the  state       52"  m 
library." 

243.  The  act  of  March  25,  1851,  entitled  "  an  act  to  amend  an  act  y  &  t.ss?. 
entitled  an  act  to  create  a  lien  in  favor  of  mechanics  and  others  in  cer-  49  "  '<». " 
tain  cases,  passed  March  11,  1843." 

244.  The  act  of  April,  7,  1856,  entitled  "an  act  to  provide  for  the     s  &c. 84o. 
uniform  government  and  better  regulation  of  the  lunatic  asylums  of  the 
state,  and  the  care  of  idiots  and  the  insane." 

245.  The  act  of  March  29,  1837,  entitled  "an  act  to  enable  hus-     s^&c.Ma; 
bands  of  insane  women  to  convey  real  estate  freed  from  the  right  of     "  "  '*' 
dower,  on  conditions." 
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S.  &  C.  852, 
M  V.  218. 

S.  ft  C.  8S3, 
SI  T.  378. 

S.  ft  C.  857, 
48  ».  7». 

S.  &  C.  8S». 
•.'.>  V.  .1,17. 

S.  ft  C.  8«0, 
HI  ».  27. 

S.  ft  C.  860, 
46  V.  K. 

S.  &  C.  862, 
IH  V.  163. 

S.  ft  C.  868, 
29  V.  452. 

S.  ft  C.  863, 
44  V.  6». 

S.  &  C.  863, 
56  V.  153. 

S.  &  C.  872, 
55  V.  13. 

S  ft  C.  876, 
.1(1  V.222. 

S.  ft  C.  877, 
7H  V.  445. 

S.  &  C.  879. 
3.1  V.  18. 

S.  &  C.  879, 
83  V.  140. 

S.  &  C.  887. 
8  V.  212. 

S.  ft  C.  887, 
14  V.  416. 

S.  ft  C.  888, 
11  V.  41. 

S.  &  c.  ana, 

.W  y.  Tl. 

s.  a  c.  8K9, 

54  y.  77. 

246.  The  act  of  April  17,  1857,  entitled  "an  act  to  enable  the 
wife  of  an  insane  person  to  mortgage  or  convey  her  real  estate." 

247.  The  act  of  March  12,  1853,  entitled  "an  act  to  provide  for 
the  support  of  idiots  and  insane  persons,  in  certain  bases." 

248.  The  act  of  March  12,  1845,  entitled  "an  act  to  authorize  the 
establishment  of  lines  of  true  meridian  in  the  several  counties  of  the 
state  of  Ohio." 

249.  The  act  of  February  14,  1824,  entitled  "an  act  fixing  the  rate 
of  toll  for  grinding." 

250.  The  act  of  February  25, 1832,  entided  "an  act  supplementary 
to  an  act  entitled  an  act  for  opening  and  regulating  roads  and  high- 
ways." 

251.  The  act  of  February  18,  1848,  entitled  "an  act  to  prevent 
injuries  and  accidents  occurring  from  the  exposed  condition  of  water 
wheels  and  other  machinery  attached  to  mills  near  public  highways." 

252.  The  act  of  February  25,  1820,  entitled  "an  act  making  cer- 
tain instruments  of  writing  negotiable." 

25^.  The  act  of  February  15,  1 831,  entitled  "an  act  ascertaining 
damages  on  protested  bills  of  exchange." 

254.  The  act  of  February  27,  1846,  entitled  "an  act  to  amend  an 
act  entitled  an  act  ascertaining  damages  on  protested  bills  of  ex- 
change. " 

255.  The  act  of  April  4,  1859,  entitled  "an  act  to  prevent  the  re- 
covery of  damages  on  protested  bills  of  exchange,  and  to  repeal  section 
one  of  an  act  entitled  an  act  ascertaining  damages  on  protested  bills  of 
exchange,  passed  February  15,  1831." 

256.  The  act  of  March  13,  1856,  entitled  "an  act  concerning  no- 
taries public  and  commissioners,  and  prescribing  their  duties." 

257.  The  act  of  May  1,  1852,  entitled  "an  act  to  amend  the  act  to 
provide  for  the  appointment  of  notaries  public,  and  prescribing  their 
duties,  passed  March  15,  1852,  and  to  repeal  section  three  of  said  act." 

258.  The  act  of  February  28,  1831,  entitled  "an  act  to  prevent 
nuisances." 

259.  The  act  of  February  21,  1834,  entitled  "an  act  to  provide 
for  the  removal  of  drifts  and  other  casual  obstructions  to  water 
courses. " 

260.  The  act  of  April  11,  1856,  entitled  "an  act  further  to  amend 
an  act  entided  an  act  to  prevent  nuisances,  passed  February  28,  1831, 
and  to  repeal  the  act  passed  March  25,  1851,  entitled  an  act  further  to 
amend  an  act  entitled  an  act  to  prevent  nuisances,  passed  February  28, 
1831." 

261.  The  act  of  February  14,  1805,  entitled  "an  act  authorizing  the 
governor  to  fill  vacancies  in  certain  cases." 

262.  The  act  of  February  14,  1816,  entiUed  "an  act  to  provide  for 
cQmmissioning  certain  officers." 

263.  The  act  of  January  5,  1813,  entitled  "an  act  declaring  offices 
vacant  in  certain  cases,  and  to  provide  for  filling  the  same." 

264.  The  act  of  March  26,  1859,  entitled  "an  act  to  amend  the  act 
entitled  an  act  prohibiting  any  citizen  of  this  state  from  holding,  by 
appointment,  more  than  one  of  several  offices,  therein  named,  at  the 
same  time." 

265.  The  act  of  March  30, 1857,  entitled  "an  act  to  limit  the  power 
of  public  officers  and  agents  in  making  contracts." 


l-U 


k 


Digitized  by 


Google 


1835 
REPEALS.  §  7437. 


266.     The  act  of  February  3,  1859,  entitled  "an  act  prescribing  the      s.  &  c.  ww, 


58  V.  .0. 


time  when  the  official  term  of  the  judges  of  the  courts  of  common 
pleas  shall  begin. " 

267.  The  act  of  March  11,  1853,  entitled  "an  act  for  the  better     s  it  i   sim, 
management  of  orphan  asylums."  '^i "  ^'- 

268.  The  act  of  March  25,  1854,  entitled  "an  act  supplementary     s.  sc  wi, 
to  an  act  entitled  an  act  for  the  better  management  of  orphan  asylums,       '^'^ "  '^" 
passed  March  11,  1853." 

269.  The  act  of  January  24,  1846,  entitled  "an  act  to  authorize     s  sc.  90s, 
and  regulate  limited  partnerships." 


•14  V.  2!). 


270.     The  act  of  April  8,  1857,  entitled  "an  act  for  the  relief  of     s  &  c  aw. 


,-|J  V.  iH. 


partners  and  joint  debtors. 

271.  The  act  of  February  7,"  1848,  entitled  "  an  act  to  amend  the  s  &  c  <jo4, 
act  entitled  an  act  granting  licenses  to  peddlers  and  repealing  former  ■"' "  '■^^ 
laws,  passed  February  28,  I846." 

272.  The  act  Qf  March   n,  1845,  enTitled  "an  act  to  provide  for  s  &  c.  nis. 
the  safe-keeping  of  lunatic  convicts."  *'  *■  ~-^- 

273.  The  act  of  February  20,  1835,  entitied  "an  act  making  pro-  s  &  c  uie, 
visions  for  carrying  into  effect  the  acts  for  the  punishment  of  crimes."  •'■' "  '■* 

274.  The  act  of  February  21,  1824,  entitled  "an  act  to  regulate  s dc.ais. 
the  mode  of  petitioning  the  legislature  in  certain  cases."  "•"'  '"''" 

275.  The  act  of  April  12,  1858,  entitled    "an  act  to  amend  an  act  s.  &  c.  920, 
entitled  an  act  to  amend  an  act  to  regulate  the  mode  of  petitioning  the  '"' ' "' 
legislature  in  certain  cases,  passed  March  12,  1844." 

276.  The  act  of  February  24,  1848,  entitled  "an  act  to  dispense  s  jtc  1110, 
with  the  necessity  of  copying  the  papers  in  bills  of  review,  and  for  •<"  v  90. 
Other  purposes." 

277.  The  act  of  March  18,  1851,  entitled  "an  act  to  amend  the  act  s.  &  c  iira, 
directing  the  mode  of  proceeding  in  chancery."  ^'■>  "■  '-''' 

278.  The  act  of  March  2,  1852,  entitled  "an  act  authorizing  special  ^^  ,^.  ^■  ,,.jg 
sessions  of  the  court  of  common  pleas."  .>uv.  uo, 

279.  The  act  of  February  18,  1848,  entitled  "an  act  in  relation  to  s  &  c.  1137, 
the  terms  of  the  judicial  courts."  J'i  "■  24. 

280.  The  act  of  February  25,  1848,  entitled  "an  act  to  amend  the  s  &  c.  ihs, 
act  to  regulate  the  practice  of  the  judicial  courts."  ■"'  "  '■'•''■ 

281.  The  att  of  April  2,  1858,  entitled  "an  act  supplementary  to  s.  ^  t  iim, 
an  act  to  establish  a  civil  code  of  procedure,  passed  March  11,  1853."  ■''•■'>»  :!7. 

282.  The  act  of  March  10,  1857,  entitled  "an  act  to  amend  the  act  s  &  c  1154, 
entitled  an  act  regulating  appeals  to  the  district  court,  passed  March  23,  •''' "  '-" 
1852." 

283.  The  act  of  April  12,  1858,  entitled  "an  act  to  relieve  dis-  s.&c.  iiss, 
drict  courts  and  to  give  greater  efficiency  to  the  judicial  system  of  the  -■s-'  »'■ 
state." 

284.  The  act  of  March  29,  1856,  entitled  "  an  act  to  authorize  the  s.  &  c  iigo, 
judges  of  the  court  of  common  pleas  of  each  judicial  district  to  fix  per-  •^■' '  *^- 
manently  the  times  for  holding  the  courts  of  common  pleas  and  district 

courts  therein." 

285.  The  act  of  February  10,  1856,  entitled  "an  act  in  relation  to  s.&  c.  1171, 
depositions."  ■'*  ''■ '" 

286.  The  act  of  March  7,  1835,  entitled  "  an  act  in  relation  to  the  g  g^  c.  uss, 
collection  of  costs  in  certain  cases."  s-'^'  *•■ 

287.  The  act  of  March  4,  1844,  entitled  "an  act  further  to  pro-  s. &C.1186. 
vide  for  the  collection  of  costs  in  criminal  cases."  42  v.  30. 
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S.  &  C.  1201, 
S7  V.  88. 


S.  &  C.  1212, 
81  V.  167. 


S.  &  C.  1212, 
52  V.  Iftl, 
CuRWBN,  2630. 


S  &  C.  I2U, 

m  V.  Ilia, 
CrKWKN,  :kwo. 


S.  &  C.  1225, 
m  y.  215. 


S.  &  C.  1228, 
29  V.  316. 

S.  &  C.  1230, 
67  V.  111. 


S.  ft  C.  1232, 

S7v   H3. 


S.  &  C.  1233, 

56  V.  28. 


S.  ft  C.  1273, 
'JH  V.  344. 

S.  &  C.  1275, 
33  V.  8. 

S.  &  C.  1276, 
35  V.  10. 


S.  &  C.  1277, 
42  V.  77. 


S.  &  C.  1278, 
48  V.  64. 


S.  &  C.  1279, 
61  V.  283. 


S.  &  C.  1279. 
54  V.  9. 

S.  &  C.  1282, 
49  V.  107. 

S.  &  C.  1282, 
66  V.  112. 

S.  &  C.  1283, 
56  V.  20. 


S.  &  C.  1233, 

86  V.  88, 
CUKWEN,  3229. 


S.  &  C.  1285, 
51  V.  388. 


288.  The  act  of  March  24,  i860,  entitled  "an  act  to  provide  for 
the  execution  and  supervision  of  the  state  printing  and  binding." 

289.  The  act  of  March  14,  1853,  entitled  "an  act  defining  the 
jurisdiction  and  regulating  the  practice  of  probate  courts." 

290.  The  act  of  May  1,  1854,  entitled  "an  act  supplementary  to 
the  act  entitled  an  act  defining  the  jurisdiction  and  regulating  the  prac- 
tice of  probate  courts,  passed  March  14, 1853,  and  to  amend  said  act." 

291.  The  act  of  April  5,  1859, entitled  "an  act  to  amend  the  tenth 
section  of  an  act  defining  the  jurisdiction,  and  regulating  the  practice 
of  probate  courts,  passed  March  14,  1853,  took  effect  July,  1853." 

292.  The  act  of  April  30,  1852,  entitled  "an  act  to  provide  for  the 
election  of  prosecuting  attorneys,  and  prescribing  their  duties." 

293:  The  act  of  March  3,  1831,  entitled  "an  act  providing  for  the 
erection  of  public  buildings." 

294.  The  act  of  March  26,  i860,  entitled  "an  act  to  provide  for 
the  final  payment  and  the  redemption  of  the  public  funded  debt  of 
the  state  of  Ohio." 

295.  The  act  of  March  24,  i860,  entitled  "  an  act  to  provide  for 
the  more  prompt  and  efficient  collection  of  claims  due  the  state." 

296.  The  act  of  February  28,  1859,  entitled  "an  act  relating  to  the 
redemption  and  cancellation  of  the  securities  for  the  funded  debt  of 
counties  in  this  state." 

297.  The  act  of  February  25,  1831,  entitled  "an  act  to  provide 
for  the  election  of  county  recorders,  and  prescribing  their  duties." 

298.  The  act  of  January  30,  1835,  entitled  "an  act  to  authorize 
county  recorders  to  transcribe  records  in  certain  cases." 

299.  The  act  of  February  4,  1837,  entitled  "  an  act  to  amend  the 
act  entitled  an  act  tt>  authorize  county  recorders  to  transcribe  records 
in  certain  cases." 

300.  The  act  of  March  13,  1844,  entitled  "  an  act  to  further  amend 
an  act  entitled  an  act  to  amend  an  act  entitled  an  act  to  authorize  county 
recorders  to  transcribe  records  in  certain  cases,  passed  February  4, 1837, 
and  for  other  purposes." 

301.  The  act  of  March  23,  1850,  entitled  "aji  act  to  amend  the  act 
entitled  an  act  to  authorize  county  recorders  to  transcribe  records  in 
certain  cases,  passed  January  30,  1835,  and  for  other  purposes." 

302.  The  act  of  November  19,  1852,  entitled  "an  act  to  amend 
the  laws  prescribing  the  duties  of  county  recorders,  and  repealing  a 
section  therein  recited." 

303.  The  act  of  February  3,  1857,  entitled  "  an  act  fixing  the  com- 
mencement of  the  official  term  of  county  recorders." 

304.  The  act  of  March  25,  1851,  entitled  "an  act  to  amend  the 
laws  now  in  force  prescribing  the  duties  of  county  commissioners. " 

305.  The  act  of  April  2,  1859,  entitled  "an  act  in  relation  to  public 
records." 

306.  The  act  of  February  14,  1859,  entitled  "an  act  to  authorize 
the  making  of  real  estate  indexes,  and  further  to  prescribe  the  duties 
of  county  commissioners  and  county  recorders  in  certain  counties."' 

307.  The  act  of  March  29,  1859,  entitled  "an  act  to  amend  the 
fourth  section  of  an  act  entitled  an  act  to  authorize  the  making  of  real 
estate  indexes,  and  further  to  prescribe  the  duties  of  county  commis- 
sioners and  recorders  in  certain  counties,  passed  February  14,  1859." 

308.  The  act  of  March  11,  1853,  entitled  "an  act  defining  the 
mode  of  laying  out  and  establishing  state  roads." 
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309.     The  act  of  January  27,  1853,  entitled   "an  act  for  opening     s  &  c  i:«i. 


51  V,  ai:!. 


and  regulating  roads  and  highways." 

310.  The  act  of  March  24,  i86o,  entitled  "an  act  to  amend  an  act     s  &  c  1299, 
entitled  an  act  for  opening  and  regulating  roads  and  highways,  passed        '' "  **" 
January  27,  1853." 

311.  The  act  of  February  7,  1853,  entitled  "an  act  to  repeal  the     s^  &  c  1300. 
thirty-ninth  section  of  the  act  entitled  an  act  for  opening  and  regula-       ' "'  '"' 
ting  roads  and  highways,  passed  January  27,  1853." 

312.  The  act  of  March  22,  1850,  entitled   "an  act  to  amend  exist-     *  *^^  ,',;•'*• 
ing  laws  relative  to  width  of  county  roads  upon  state  lines. " 

313.  The  act  of  March  i,  1854,  entitled    "an  act  supplementary  to     s  &  c  i-wi, 
an  act  defining  the  mode  of  laying  out  and  establishing  state  roads,        ''-  ^- '" 
passed  March  11,  1853." 

314.  The  act  of  March  25,   1840,  entitled  "an   act   to   establish     s.nc.rm. 
alterations  in  state  and  county  roads."  '" "  '*'■ 

315.  The  act  of  March  29,  1859,  entitled  "  an  act  to  amend  an 
act  to  establish  alterations  in  state  and  county  roads,  passed  March  25, 
1854." 

316.  The  act  of  March  29,  1859,  entitled  "an  act  providing  for 
the  vacating  of  roads  dedicated  by  private  persons  to  public  use." 

317.  The  act  of  Aprils,  1856,  entitled  "an  act  to  amend  an  act 
entitled  an  act  for  opening  and  regulating  roads  and  highways,  passed 
January  27.  1853." 

318.  The  act  of  May  i,  1854,  entitled  "an  act  to  make  it  the  duty 
of  county  auditors  to  levy  extra  taxes  for  road  purposes,  in  certain 
cases." 

319.  The  act  of  April  2,  1859,  entitled  "an  act  for  the  relief  of 
the  holders  of  orders  issued  by  free  turnpike-road  companies." 

320.  The  act  of  March  26,  1859,  entitled  "an  act  to  authorize 
county  commissioners  to  surrender  free  turnpike  roads  in  certain 
cases." 

321.  The  act  of  March  27,  1857,  entitled  "an  act  to  amend  an  act 
entitled  an  act  authorizing  county  commissioners  to  grant  further  time 
for  the  completion  of  free  turnpike  roads,  and  paying  for  the  same." 

322.  The  act  of  April  10,  1856,  entitled  "an  act  to  authorize  the 
repair  of  certain  roads." 

323.  The  act  of  February  8,  1847,  entitled  "an  act  to  fix  perma 
nently  the  salaries  of  the  state  librarian  and  private  secretary  of  the 
governor." 

324.  The  act  of  January  29,  1844,  entitled  "an  act  to  reduce  the 
compensation  of  members  of  the  general  assembly  and  certain  other 
state  and  county  officers,  and  for  other  purposes." 

325.  The  act  of  March  2,  1847,  entitled  "an  act  providing  com- 
pensation for  certain  state  officers." 

326.  The  act  of  March  17,  1849,  entitled  "an  act  making  appro- 
priations for  the  year  1849." 

327.  The  act  of  May  i,  1852,  entitled  "an  act  making  appropria- 
tions for  the  year  1852." 

328.  The  act  of  April  12,  1858,  entitled  "an  act  to  fix  the  salaries 
of  judges  in  certain  cases." 

329.  The  act  of  February  18,  1859,  entitled  "an  act  to  amend  the 
act  entitled  an  act  to  fix  the  salaries  of  judges  in  certain  cases." 
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S.  ft  C.  1334, 
67  r.  84. 


S.  &  C.  1338, 
42t.  38. 


S.  &  C.  1380, 
5S  V.  27. 


S.  &  C.  1382, 

87  V.  24, 

CVDWBN,  3392. 


S.  &  C.  1383, 
«6v.  73. 


S.  &  C.  1385, 
•  29  V.  349. 

S.  &  C.  1385, 
60  V.  188. 

S.  &  C.  1386, 
22  V.  293. 

S.  &  C.  1388, 
43  V.  19. 


S.  &  C.  1389, 
64  V.  229. 


S.  &  C.  1391, 
29  V.  500. 

S.  &  C.  I.'i95, 
41  V.  28. 


S.  &  C.  1395, 
9  V.  115. 


S.  &  C.  1397, 
n  y.  199. 

S.  &  C.  1402, 
36  V.  18. 

S.  &  C.  1402, 
57  V.  6, 
CuRWBN,  3378. 


S.  &  C.  1402, 
29  V.  410. 


S.  &  C.  1403, 
44  V.  52. 


S.  &  C.  1403, 
47  V.  S3. 


S.  &  C.  1403, 
55  V.  150. 


S.  &  C.  1404, 
56  V.  48. 


S.  &  C.  1404, 
Uv.  48. 


330.  The  act  of  March  34,  i860,  entitled  "an  act  fixing  the  salary 
of  the  state  librarian." 

331.  The  act  of  March  6,  1844,  entitled  "an  act  to  increase  the 
revenue  of  the  state  common  school  fund,  and  make  permanent  the 
transfers  thereto." 

332.  The  act  of  April  2,  1858,  entitled  "  an  act  to  provide  for  the 
establishment  and  government  of  reform  schools." 

333.  The  act  of  March  10,  i860,  entitled  "  an  act  to  amend  an  act 
entitled  an  act  to  provide  for  the  establishment  and  government  of 
reform  schools,  passed  April  2,  1858." 

334.  The  act  of  March  26,  1859,  entitled  "an  act  to  amend  and 
supplementary  to  an  act  entitled  an  act  to  provide  for  the  establishment 
and  government  of  reform  schools,  passed  April  2,  1858." 

335.  The  act  of  February  3,  1831,  entided  "an  act  concerning 
seals  to  be  afiixed  to  instruments  of  writing." 

336.  The  act  of  March  19,  1852,  entitled  "an  act  to  provide  for 
furnishing  new  seals  and  seal  presses  for  courts." 

337.  The  act  of  February  3,  1824,  entitled  "an  act  establishing 
seats  of  justice." 

338.  The  act  of  February  18,  1845,  entitled  "an  act  to  amend  an 
act  entitled  an  act  establishing  seats  of  justice,  passed  February  3, 
1824." 

339.  The  act  of  April  18,  1857,  entitled  "an  act  to  authorize  a 
contest  in  cases  in  which  the  removal  of  the  seat  of  justice  of  a  county 
has  been  submitted  to  a  vote  of  the  electors." 

340.  The  act  of  January  31,  1831,  entitled  "  an  act  prescribing  the 
general  duties  of  the  auditor,  treasurer,  and  secretary  of  state." 

341.  The  act  of  March  10,  1857,  entitled  "an  act  further  defining 
the  duties  of  secretary  of  state." 

342.  The  act  of  January  11,  i8ii,  entitled  "an  act  providing  for 
the  relief  and  support  of  women  who  may  be  abandoned  by  their  hus- 
bands, and  for  other  purposes." 

343.  The  act  of  February  25,  1824,  entitled  "an  act  defining  the 
duties  of  sheriffs  and  coroners,  in  certain  cases." 

344.  The  act  of  March  1,  1838,  entitled  "  an  act  further  defining 
the  duties  of  sheriffs  and  coroners." 

345.  The  act  of  January  25,  i860,  entided  "an  act  amending  sec- 
tion two  of  an  act  entitled  an  act  further  defining  the  duties  of  sheriffs 
and  coroners,  passed  March  i,  1838." 

346.  The  act  of  February  17,  1831,  entitled  "an  act  for  the  ap- 
pointment of  certain  officers  therein  named." 

347.  The  act  of  February  21,  1846,  entitled  "an  act  to  amend 
an  act  entitled  an  act  defining  the  duties  of  sheriffs  and  coroners  in 
certain  cases,  passed  February  25,  1824.". 

348.  The  act  of  March  20,  1849,  entitled  "an  act  in  relation  to 
coroners'  juries." 

349.  The  act  of  April  11,  1858,  entitled  "an  act  to  amend  an  act 
entided  an  act  providing  for  the  election  of  coroners  and  sheriffs,  and 
fixing  their  terms  of  office,  passed  March  8,  1854." 

350.  The  act  of  March  14,  1859,  entitled  "an  act  to  authorize 
county  commissioners  to  fill  vacancies  in  certain  cases." 

351.  The  act  of  April  3, 1856,  entided  "  an  act  further  defining  the 
duties  of  coroners." 
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352.     The  act  of  February  28,  1831,  entitled  "an  act  to  regulate     s.  &c.  nus. 


29  ».  *¥>. 


public  shows." 

353.'    The  act  of  Mafch  21,  1849,  entitled  "an  act  to  amend  the  s.  &c.  i««, 

act  entitled  an  act  to  regulate  public  shows,  passed  February  28,  1831."  *''  *  '"• 

354.  The  act  of  January  30,  1827,  entitled  "an  act  to  provide  for  s.  ftc.  i«7, 
the  safety  of  stage  passengers."  25  v.  67. 

355.  The  act  of  March  27,  1837,  entitled  "an  act  to  amend  an  act  s.  &  c.  no«, 
providing  for  the  safety  of  stage  passengers."  ssv.  m. 

356.  The  act  of  March  3,  1831,  entitled  "an  act  creating  the  office  s.  &  c.  i4it, 
of  county  surveyor,  and  defining  his  duties."  '^ "  '**■ 

357.  The   act   of  March    16,  1839,  entitled   "an   act   authorizing  s. &c.m2^ 
county  surveyors,  in  certain  cases,  to  survey  lands  and  town  lots  with-  ■"  *•  **• 
out  the  county." 

358.  The  act  of  January  12, 1852,  entitled  "an  act  to  amend  an  s.  &c.i43«, 
act  entitled  an  act  to  amend  the  act  creating  the  office  of  county  sur-  ""  "•  '^*'- 
veyor,  and  defining  his  duties,  passed  December  15,  1838." 

359.  The   act   of  April    29,    1854,   entitled  "an   act  authorizing  s.  &  c.  1424, 
county  surveyors  to  acknowledge  deeds,  and  other  instruments,  and  to  ■'*'•'  ^-  '"• 
administer  oaths." 

360.  The  act  of  March  3,  i860,  entitled  "an  act  to  regulate  the  s.  &c.  i42», 
responsibility  of  innkeepers."  '*"  "■ 

361.  The  act  of  March  7,  1842,  entitled  "an  act  to  re{)eal  so  much  s.  &  c.  i4»o. 
of  each  and  every  act  of  the  general  assembly  as  empowers  any  incor-  ^  "•  ^^ 
porated   city,  town,  village,  or  borough,  witliin   this   state,  to  license 
groceries,  or  coffee-houses,  or  in  any  manner  confer  the  power  to  retail 
spirituous  or  intoxicating  drinks." 

362.  The  act  of  May  1,  1854,  entitled  "an  act  to  provide  against  s.  &c.  i48i, 
the  evils  resulting  from  the  sale  of  intoxicating'liquors  in  the  state  of  '^  "•  •**■ 
Ohio." 

363.  The  act  of  April  17,  1857,  entitled  "an  act  to  prohibit  the  s.  &c.i48«, 
use  of  strychnine  or  other  active  poisons  in  the  manufacture  and  sale  **  *■  *"*• 
of  intoxicating  or  alcoholic  liquors." 

364.  The  act  of  April  5,  1859,  entitled  "an  act  for  the  assessment  s.  &  c.  14811, 
and  taxation  of  property  in  this  state,  and  for  levying  taxes  thereon  •'*''•" 
according  to  its  true  value  in  money." 

36").     The  act  of  March  22,  i860,  entitled  "an  act  to  amend  sec-  s.  &c.  14««, 

tion  ninety  of  the  act  entitled  an  act  for  the  assessment  and  taxation  of  cobwb^'  341s. 
all  property  in  this  state,  and   for  levying  taxes  thereon,  according  to 
its  true  value  in  money,  passed  April  5,  1859." 

366.  The  act  of  April  2,  1859,  entitled  "an  act  to  provide  for  the  s.&c.  mts, 
semi-annual  collection  of  taxes. "                                                  .  56  v.  101. 

367.  The  act  of  March  30,  1857,  entitled  "an  act  to  amend  the  act  s.  &  c.  isw, 
entitled  an  act  to  amend  the  act  entitled  an  act  to  provide  for  the  ^  *; "' 
organization  of  cities  and  incorporated  villages,  passed  March  11,  1853, 

and  supplementary  to  the  same." 

368.  The  act  of  March  14,  1853,  entitled  "an  act  for  the  incorpora-  s. &  c.  uses, 
tion  of  townships."  '*'  "  **^- 

369.  The  act  of  February  28,  1848,  entitled  "  an  act  to  amend  the  .s.  &  c.  1.^72, 
act  entitled  an  act  prescribing  the  duties  of  county  auditors."  ■"*  ''  ^^' 

370.  The  act  of  March  14,  1853,  entitled  "  an  act  to  provide  for  the  s.  &  c.  isn, 
division  of  townships  into  election  precincts."  ''*'  ''•■"'■ 

871.     The  act  of  March  28,  1859,  entitled  "an  act  requiring  town-  s.&c.mt, 
ships  clerks  to  give  bonds." 
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42. 

S.  &C 
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S.  &  C.  15U6, 
54  y.  18. . 

372.  The  act  of  April  2,  1859,  entitled  "an  act  to  provide  for  the 
payment  of  indebtedness  of  townships,  incurred  for  the  support  of  the 
poor."  ^ 

373.  The  act  of  April  12,  1858,  entitled  "an  act  .supplementary  10 
an  act  to  provide  for  the  division  of  townships  into  election  precincts, 
passed  March  14,  1853." 

374.  The  act  of  March  24,  i860,  entitled  "an  act  to  provide  for 
the  better  protection  of  health  and  property  in  certain  cases." 

375.  The  act  of  May  i,  1852,  entitled  "an  act  to  define  the  liability 
of  townships,  where  the  same  have  been  altered  or  diminished." 

376.  The  act  of  January  26,  1844,  entitled  "an  act  to  abolish  the 
oflfice  of  fence  viewer,  and  for  other  purposes." 

377.  The  act  of  March  14,  1831,  entitled  "an  act  to  incorporate 
the  origina,l  surveyed  townships." 

378.  The  act  of  April  8,  1857,  entitled  "an  act  to  amend  an  aa 
entitled  an  act  to  incorporate  the  original  surveyed  townships,  passed 
March  14,  1831." 

379.  The  act  of  March  9,  1835,  entitled  "an  act  to  amend  an  act 
entitled  an  act  to  incorporate  the  original  surveyed  townships,  passed 
March  14,  1831." 

380.  The  act  of  March  14,  1837,  entitled  "an  act  declaring  valid 
certain  leases  of  school  lands." 

381.  The  act  of  March  20,  1840,  entitled  "  an  act  to  amend  an  act 
to  incorporate  the  original  surveyed  townships,  passed  March  14,  1831."' 

382.  The  act  of  March  11,  1843,  entitied  "an  act  declaratory  of 
the  meaning  of  the  thirteenth  section  of  an  act  entitled  an  act  to  in- 
corporate the  original  surveyed  townships,  passed  March  14,  1831." 

383.  The  act  of  March  12,  1831,  entitled  "an  act  prescribing  the 
duties  of  county  treasurers." 

384.  The  act  of  January  4,  1838,  entitled  "an  act  supplementary  to 
an  act  prescribing  the  duties  county  treasurers." 

385.  The  act  of  March  20,  1840,  entitled  "an  act  to  amend  the 
act  prescribing  the  duties  of  county  treasurers,  passed  March  12, 
1831." 

386.  The  act  of  January  3,  1843,  entitled  " an  act  to  amend  an  act 
entitled  an  act  prescribing  the  duties  of  county  treasurers,  passed 
March  12,  1831." 

387.  The  act  of  March  12,  1844,  entitled  "  an  act  further  to  amend 
the  act  defining  the  duties  of  county  treasurers,  and  for  other  pur- 
poses." . 

388.  The  act  of  March  2,  1846,  entitled  "an  act  relating  to  the 
duties  of  county  treasurers." 

389.  The  act  of  February  8,  1847,  entitled  "an  act  providing  for 
the  examination  of  the  books  of  county  auditors  and  county  trea.s- 
urers. " 

390.  The  act  of  May  i,  1854,  entitled  "an  act  to  amend  an  art 
entitled  an  act  prescribing  the  duties  of  county  treasurers,  passed 
March  12,  1831." 

391.  The  act  of  May  i,  1854,  entitled  "an  act  to  amend  an  act 
prescribing  the  duties  of  county  treasurers,  passed  March  12,  1831, 
and  to  repeal  section  thirteen  of  said  act. " 

392.  The  act  of  April  16,  1857,  entitled  an  "  act  to  provide  for  keep- 
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ing  accounts  in  the  several  departments  of  the  state  government  and 
the  public  institutions." 

393.  The  act  of  April  12,  1858,  entitled  "an  act  to  further  pro-  s.&c.i59«, 
vide  for  the  better  regulation  of  the  receipt  and  disbursement  and  safe-  **  "•  '^ 
keeping  of  the  public  revenue,"  except  sections  twelve,  sixteen,  and 
seventeen. 

394.  The  act  of  April  5,  1859,  entitled  "an  act  to  amend  sec-  s. &c. is«, 
tions  six  (6),  fifteen  (15),  twenty-five  (25),  and  twenty-seven  (27),  of  curwen'^97. 
the  act  entitled  an  act  to  further  provide  lor  the  better  regulation  of  the 

receipt,  disbursement,  and  safe-keeping  of  the  public  revenue,  passed 
April  12,  1858." 

395.  The  act  of  March  10,  i860,  entitled  "an  act  to  amend  sec-  s. &c. i602, 
tion  twenty-one  of  an  act  entitled  an  act  to  further  provide  for  the  bet-  corwkh  um. 
ter  regulation  of  the  receipt,  disbursement,  and  safe-keeping   of  the 

public  revenue,  passed  April  12,  1858." 

396.  The  act  of  April  12,  1858,  entitled  "an  act  to  establish  the  s.&c. leoe^ 
independent  treasury  of  the  state  of  Ohio,"  except  section  ten.  w».  «4. 

397.  The  act  of  April  6,  1859,  entitled  "an  act  to  provide  for  the  s.  &  c.  leii, 
appointment  of  a  chief  clerk  in  die  office  of  comptroller  of -the  treas-  8«v  zw. 
ury. " 

398.  The  act  of  March  11,  1857,  entitled  "an  act  to  provide  for  s. &c.i«i«, 
the  punishment  of  certain  offenses  therein  named."  mv.  31. 

399.  The  act  of  February  14,  1848,  entitled  "an  act  to  establish  s.&c.i«i«, 
the  standard  measure  of  stone  coal,  coke,  and  unslaked  lime."  ««».  47. 

400.  The  act  of  February  23,  1849,  entitled  "an  act  to  provide  .s. rcwsj, 
punishment  of  an  offense  therein  named."  *'  *  •"• 

401.  The  act  of  April  26,  1852,  entitled  "  an  act  to  encourj^e  the  s.  &  c.  lasr, 
killing  of  wolves."                                                                         »  •■*»"«• 

402.  The  act  of  April  9,  1856,  entitled  "an  act  to  amend  the  sixth  s.  &c.  less, 
section  of  an  act  to  encourage  the  killing  of  wolves. "  (YrweTmsi 

403.  The  act  of  February  19,  1866,  entitled  "an  act  to  amend  an  s.  &  s.  1, 
act  entitled  an  act  concerning  the  enacting  and  repealing  of  statutes,"  6a»-M- 
passed  April  8,  1856. 

404.  The  act  of  February  20,  1861,  entitled  "an  act  to  amend  sec-  g. & s. *, 
tions  three  and  six  of  an  act  for  the  encouragement  of  agriculture,  ■'*''  *« 
passed  February  28,  1846." 

405.  The  act  of  April  6,  1861,  entitled  "an  art  10  i)rotert  agrirul-  s. &s.», 
tural  fairs."  «*"•««• 

406.  The  act  of  March  30,  1 864,  entitled  ' '  an  act  to  provide  station-  s.  &  s.  5, 
ery  for  the  state  board  of  agriculture."  *'  *  ''^ 

407.  The  act  of  April  13,  1865,  entitled  "an  act  to  restrain  from  s.  &s.  7, 
running  at  large  certain  animals  therein  named."  ^  "■  '"*• 

408.  The  act  of  April   15,  1867,  entitled   "an  act  to  protect  furs,  s. as.  is. 
and  to  repeal  certain  acts  therein  named. "  ^  "■  '**• 

409.  The  act  of  May  5,  1868,  entitled   "an  act  to  amend  an  act  s.&s.  i«, 
entitled  an  act  to  protect  fish  and  fisheries,  passed  March  19,  1857."  »»•  <»•' 

410.  The  act  of  April  8.  1868,  entitled  "an  act  to  provide  against  s.  s  s.  17, 
putting  unsound  and  unwholesome  fish  upon  the  markets  of  this  state,  **  "  "* 
and  to  repeal  part  of  an  act  therein  named." 

411.  The  act  of  March  27.  1861,  entitled  "an  act  to  amend  the  art  s.  &s.  i». 
entitled  an  act  to  provide  for  the  election  of  township  assessors,  and  to  litv.Ai. 
prescribe  their  duties,  passed  April  4,  1859." 

412.  The  act  of  March  31,  1866,  entitled  "an  act  to  amend  an  act  esr.M. 
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entitled  an  act  to  amend  section  one  of  an  act  further  to  regulate  and 

prescribe  the  duties  of  township  assessors,  and  county  auditors,  passed 

March  si,  1861,  passed  April  8,  1865." 

s. &s.  21,  413.     The  act  of  March  26,  1 861,  entitled  "an  act  further  to  regti- 

**  "■  **■  late  and  prescribe  the  duties  of  township  assessors  and  county  auditors." 

s. &s. 22,  414.     The  act  of  April  7,  1863,  entided  "'an  act  to  provide  for  lak- 

****■'*•  ing  the  enumeration  of  the  male  inhabitants  of  the  state  above  the  age 

of  twenty-one  years." 
s.  &s.  23,  415.     The  act  of  April  13,  1868,  entitled  "an  act  supplementary  to 

**  *■  **•  an  act  entided  an  act  to  regulate  the  admission  of  attorneys  at  law  in 

certain  cases,  passed  April  7,  1856." 
s.  &  s.  23,  416.     The  act  of  March  21,  1863,  entitled  "  an  act  to  prohibit  dep- 

«ov.  21.  yty  clerks  of  courts  from  practicing  as  attorneys  or  counselors." 

S. &s.  24,  417.     The  act  of  March  16,  1840,  entitled  "an  act  regulating  sales 

S8V.50.  at  auction." 

s.  &s.  3(k  418.     The  act  of  April  30,  1868,  entitled  "an  act  to  amend  section 

(5v.  lu.  g,jj  of  an -act  entitled  an  act  making  appropriations  for  the  year  1842. 

passed  March  7,  1842." 

s.  8kS. «,  419.     The  act  of  April  ii,  1867,  entitled  "an  act  supplementar)Mo 

C4  V.  124.  an  act  entitled  an  act  to  reorganize  the  institution  for  the  education  of 

the  deaf  and  dumb,  and  to  repeal  certain  laws  heretofore  passed,  passed 

April  5, 1866." 

s.  ft  s.  M,  420.     The  act  of  April  11,  1865,  entitled  "  an  act  fixing  the  salaries 

62v.  ii«.         Qf  superintendents,  officers,  and  teachers  of  the    different  benevolent 

institutions  of  the  state." 
s.  &  s.  81,  421.     The  act  of  March  30,  1864,  entitled  "an  act  for  the  relief  of 

«i ».  87.  benevolent  and  charitable  associations  managed  by  women." 

s.  &S.6S,  422.     The  act  of  April   12,  1865,  entitled  "an  act  to  prevent  the 

«a  V.  137.  carrying-on  of  certain  branches  of  trade  in  the  vicinity  of  the  benevo- 

lent institutions." 
s.&s.  .w,  423.     The  act  of  April  6,  1866,  entitled  "an  act  authorizing  cer- 

'■■'*''   ■         tain  officers  to  provide  internal  revenue  stamps  for  official  bonds." 
s. &s. (».  424.     The  act  of  March  4,  1865,  entitled  "an  act  jiroviding  for  the 

62  V.  3.5.  record  of  official  bonds  of  justices  of  the  peace,  township  treasurers, 

and  constables." 
s.  &  s.  56,  425.     The  act  of  April  12,  1867,  entitled  "an  act  for  the  protection 

64  V.  128.  Qf  bridges  across  the  Ohio  river." 

s. &s. 68,  426.     The  act  of  March  13,  1865,  entided  "an  act  supplementay 

62  V.  44.  tQ  (i^g  j^(,(  making  provision  for  the  incorporation  of  cemetery  associa-. 

tions,  passed  February  24,  1848." 
s. AS. eo,  427.     The  act  of  April  3,  1866,  entitled  "an  act  supplementary  to 

65  V.  88.  an  act  entitled  an  act  making  provision  for  the  incorporation  of  ceme- 

tery associations,  passed  February  24,  1848." 
S.&S.  70,  428.     The  act  of  February  8,  1861,  entitled  "an  act  to  amend  the 

(Bv.  IS.  act  entitled  an  act  to  provide  for  the  election,  qualification,  and  removal 

from  office  of  the  clerks  of  the  courts  of  common  pleas,  and  to  prescribe 

the   manner   of  filling    vacancies   in   said   office,  passed  January  31, 

1852." 
S.&S.  71,  429.     The   act  of  January  29,   1864,  entitled  "an  act  concerning 

61 ».  .1.  clerks  of  courts,  and  prescribing  their  powers  in  certain  cases." 

S.&S.  71,  430.     The  act  of  March  29,  1865,  entitled   "an  act  to  provide  for 

62t.  69.  the  election  and  qualification  of  the  clerk  of  the  supreme  court  of 

Ohio,  and  prescribing  the  duties  and  fixing  the  compensation  of  such 

clerk." 
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431.  The  act  of  March   ii,   1867,  entitled   "an  act  to  amend  an     s. as.  w, 
act  entitled  an  act  to  amend  section  ten  of  an  art  entitled  an  act  to      ** "'  ^' 
provide  far  the  election  and  tiualification  of  clerk  of  the  supreme  court 

of  Ohio,  and  prescribing  the  duties  and  fixing  compensation  of  such 
clerk,  pas-sed  March  29,  1865,  and  supplementary  thereto,  passed  April 
5.  1866." 

432.  The  act  of  April  5,  1866,  entitled  "an  act  to  amend  section  s  &  s.  74. 
ten  of  an  act  entitled  an  act  to  provide  for  the  election  and  qualifica-  *"  "■  '**■ 
tion  of  the  clerk  of  the  supreme  court  of  Ohio,  and  prescribing  the 

duties  and  fixing  the  compensation  of  such  clerk,  passed  March  29, 
1865,  and  supplementary  to  said  act." 

433.  The  act  of  February  21,  1867,  entitled  "an  act  to  provide  s. as. 74, 
for  collecting  certain  statistics,  and  to  repeal  an  act  to  provide  for  col-  **''•  "• 
lecting  the  statistics  of  crime,  passed  May  i,  1852." 

434.  The  act  of  April  5,  1867,  entitled  "an  act  to  provide  for  the  s.  as.  ■«. 
appointineflt  of  a  commissioner  of  railroads  and  telegraphs,  and  to  pre-  s^  v.  111. 
scribe  his  duties." 

435.  The  act  of  May  13,  1868,  entitled  "an  act  to  amend  and  sup-  s.  a  s.  <«, 
plementary  to  an  act  entitled  an  act  to  provide  for  the  appointment  of  **  "■  "^ 
a  commissioner  of  railroads  and  telegraphs,  and  to  prescribe  his  duties, 

passed  April  5,  1867.' 

436.  The  act  of  March  4,  1864,  entitled  "an  act  supplementary  to     s.  &  s.  «i, 
an  act  to  define  the  powers  and  prescribe  the  duties  of  the  board  of      *• "  ^'      • 
commissioners  of  the  sinking  fund,  passed  April  12,  1858." 

^7.     The  act  of  May  5,  1868,  entitled  "an  act  to  amend  certain  s. as. ». 
sections  of  the  act  to  define  the  powers  and  prescribe  the  duties  of  the      ^"^  "" 
board  of  commissioners  of  the  sinking  fund,  passed  April  12,  1858." 

438.  The  act  of  April  8,  1868,  entitled  "an  act  to  amend  section  s. as, wi, 
one  of  an  act  entitled  an  act  further  to  prescribe  the  duties  of  county      **  "■ '" 
conmissioners,  passed  April  fT,  1856." 

439.  The  act  of  March  9,  1866,  entitled  "an  act  relating  to  the  s. as,  w;, 
duties  of  county  commissioners,  and  amending  section  two  (2)  of  an      **  ''■  •''-• 
act  passed  April  8,  1856." 

440.  The  act  of  March  12,  1867,  entitled  "an  act  to  amend  an  act  s  a  s.  w, 
entitled  an  act  supplementary  to  the  act  further  to  prescribe  the  duties      ** "  ** 
of  county  commissioners,  passed  April  8,  1856,  and  to  rejjeal  a  certain 

act  therein  named. " 

441.  The  act  of  April  22,  1868,  entitled  "an  act  to  authorize  county  s.  a  s.  »o, 
comraissioQers  to  condemn  lands  upon  which  to  erect  a  court  house  and  **  '•  "•• 
jail." 

442.  The  act  of  April  9,  1861,  entitled  "an  act  to  amend  the  first,     s.  as.  to. 
second,  and  third  sections  of  an  act  entitled  an  act  requiring  annual      "*  *  *»• 
settlements  by  county  officers,  passed  March  22,  1850." 

443.  The  act  of  April  13,  1865,  entitled  "an  act  to  authorize  the     s.  a  s  »i, 
rebuilding  of  any  bridge  which  may  have  been  burned  by  reason  of      «^  *•  i*» 
proximity   to  any  railroad   track,  at  the   same   point   or   at  another 
point." 

444.  The  act  of  March  28,  1865,  entitled  "an  act  to  authorize     s.  as.  »i, 
county  commissioners  to  appropriate  a  portion  of  the  bridge  fund  to      62  v.  65. 
the  rebuilding  or  repair  of  bridges  owned  by  plankroad  companies." 

44.5.     The  act  of  May  13,  1868,  entided  "an  act  to  provide  for  the  s.a  s  loe, 

{perpetuation  of  boards  of  trustees,  and  the  appointment  of  visitors  of  •"*  *■  '^■ 
universities  and  colleges." 

446.     The  act  of  February  20.  1861,  entitled  "an  act  for  the  relief  ^.wv^aT 
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of  all  institutions  for  the  purpose  of  promoting  ecjucalion,  which  have 
or  may  hereafter  become  bodies  corporate  under  the  act  entitled  an  act 
to  enable  the  trustees  of  colleges,  academies,  universities,  and  other 
institutions  for  the  purpose  of  promoting  education,  to  become  bodies 
corporate,  passed  April  9,  1852,  and  the  act  amendatory  thereto,  passed 
March  11,  1853." 

s. &s.  109,  447.     The  act  of  .\pril    13,  1865,  entitled  "an  act  to  regulate  col- 

62 y.  18S.  jgggg  Qf  (je„tal  surgery." 

s.  &  s.  109,  448.     The  act  of  April  16,  1867,  entitled  "an  act  to  provide  for  the 

64  V.  239.  organization  of  military  institutes. " 

s. &s.  Ill,  449.     The  act  of  April  5,  1866,  entitled  "an  act  to  amend  section 

63  V.  141.  eleven  of  an  act  entitled  an  act  to  provide  for  the  creation  and  regula- 

tion of  incorporated  companies  in  the  state  of  Ohio,  passed  May  i, 
1852." 

S-&S.  114,  4.50.     The  act  of  April  13,  1867,  entitled  "an  act  to  amend  section 

twenty-six  of  an  act  entitled  an  act  to  provide  for  the  creation  and  reg- 
ulation of  incorporated  companies  in  the  state  of  Ohio,  passed  May  i, 
1852." 

^63*. ^88."'  ^^1-     ^^^  act  of  April  3,  1866,  entitled  "an  act  to  amend  an  act 

entitled  an  act  authorizing  railroad  companies  to  change  their  gauge  or 
width  of  track  in  certain  cases,  passed  March  24,  1852." 

^62*  V*'  ^^^-     ^^^  **^'  °^  March  8,  1865,  entitled  "an  act  to  provide  for  the 

change  of  the  location  of  railroads,  turnpikes,  and  plank-roads  in  cer- 
tain cases." 

Vl^iK*'  453.     The  act  of  April  6,  1866,  entitled  "an  act  to  protect  the  stock- 

holders of  railroads  and  shippers  thereon." 

.s.  &s.  116,  454.     The  act  of  April  14,  1863,  entitled  "an  act  further  defining 

euv.  <a.  jjjg  duties  and  liabilities  of  railroad  companies." 

M  V  '74.'''  455.     The  act  of  April  ii,  1861,  entitled  an  act  further  to  amend  an 

act  to  provide  for  the  creation  and  regulation  of  incorporated  compa- 
nies in  the  state  of  Ohio,  passed  May  i,  1852,  and  to  regulate  railroad 
companies." 

S.*s  120,  456.     The  act  of  April  16,  1867,  entitled  "an  act  to  exempt  from 

execution  or  other  process  certain  property  of  railroads  therein  named." 

s,  AS.  121,  457.     The  act  of  March  18,  1867,  entitled  "an  act  to  authorize  the 

64  V   60  •  7  1 J 

employment  of  a  police  force  by  railroad  companies." 
s.  &s.  122,  458.     The   act  of  April  3,  1868,  entitled  "an  act  to  authorize  the 

60  V.  63.  •  .  •  r         ■        J         1    ti  ■ 

incorporation  of  union  depots, 
s.&s.  128,  459.     The  act  of  May  13,  1868,  entitled  "an  act  supplementary  to 

*■'  **■ '  '■  the  act  entitled  an  act  to  authorize  the  incorporation  of  union  depots, 

passed  April  3,  1868." 

^62*^168^'  ^^-     ^^^  ^^^  ^^  April  13,  1865,  entitled  "an  act  to  continue  in 

force  railroad  charters  heretofore  granted  by  the  general  assembly  of 
Ohio." 

s.&s.  12.5,  '461.     The  act  of  April  13,  1865,  entitled  "an  act  for  the  relief  of 

62  V.  169.  creditors  and  stockholders  of  railroad  companies." 

s.&s.  126,  462.     The  act  of  April  7,  r863,  entitled  "an  act  to  provide  for  the 

(10  V.  55  adjustment  of  the  affairs  of  insolvent  railroad  companies,  and  for  their 

reorganization  without  a  sale  of  the  property  thereof." 

s.  &  s.  127,  463.     The  act  of  April  ii,  1861,  entitled  "an  act  to  regulate  the  sale 

'*''■'*■  of  railroads  and  the  reorganization  of  the  same." 

s^&s.wi,  464.     The  act  of  April  4,  1863,  entitled  "an  act  supplementary  to 

an  act  ehtitled  an  act  to  ]jrovide  for  the  creation  and  regulation  of 
incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  1852." 
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465.  The   act  of  May   14,  1868,  entitled    "an   act   to  authorize     ^is^^m^' 
receivers  of  insolvent  railroad  companies  to  sell  unfinished  road-beds 

and  franchises." 

466.  The  act  of  May  6,  1868,  entitled  "an  act  concerning  sus-  s.  &s.  i3s, 
pended  railroads."                                                                                    '    ««^  i*' 

467.  The  act  of  April  10, 1861,  entitled  "an  act  to  provide  for  and  s.  &  s.  m, 
regulate  street  railroad  companies."  Mv.  66. 

468.  The  act  of  March  24,  1864,  entitled  "an  act  supplementary  s. &s.  ise, 
to  the  act  entitled  an  act  to  provide  for  compensation  to  the  owners  of      "  *•  *^- 
private  projjerty  appropriated  to  the  use  of  corf)orations,  passed  April 

30,  1852." 

469.  The  act  of  March  27,  1866,  entitled  "an  act  to  amend  an     s. &s.  i87, 
act  to  provide  for  and  regulate  street  railroad  companies,  passed  April      6s*ib- 
10,  1 86 1,  and  supplementary  thereto." 

470.  The  act  of  April  29,  1868,  entitled  "an  act  to  amend  an  act     s. &s.  139, 
supplementary  to  an  act  to  provide  for  and  regulate  street  railroad      ^  "■  *'*• 
companies,  passed  March  27,  1866." 

471.  The  act  of  March  29,  1866,  entitled  "an  act  to  amend  sec-    s^&s^i«, 
tion  four  (4)  of  an  act  supplementary  to  an  act  entided  an  act  to  pro- 
vide for  the  creation  and  regulation  of  incorporated  companies  in  the 
state  of  Ohio,  passed  May  12,  1853." 

*72.     The  act  of  April  17,  1868,  entitled  "  an  act  supplementary  to    s.  *sj46, 
an  act  to  provide  for  the  creation  and  regulation  of  incorporated  com-      ■      "" 
panics  in  the  state  of  Ohio,  passed  May  i,  1852." 

473.  The  act  of  April  5,  1866,  entitled  "an  act  to  amend  the  first    s^&s.ms, 
section  of  an  act  entitled  an  act  supplementary  to  the  act  entitled  an 
act  to  provide  for  the  creation  and  regulation  of  incorporated  com- 
panies in  the  state  of  Ohio,  passed  April  6,  1852,  [1865]." 

474.  The  act  of  May  i,  1862,  entitled   "an  act  amendatory  and     s. &s.  149, 
supplementary  to  an  act  entitled  an  act  to  provide  for  the  creation  and      "*•  '"*• 
regulation   of  incorporated    companies  in  the  state  of  Ohio,   passed 

May  I,  1852." 

475.  The  act  of  March  28,  1861,  entitled  "an  act  to  provide  for  s. as. iso, 
the  removal  of  obstructions  from  tiu-npikes  and  plankroads."  ssv.  43. 

476.  The  act  of  March  11,   1867,  entitled  "an  act  to  provide  for  s. &s. iso, 
the  better  regulation  of  turnpike  and  plank  road  companies,  and  to  mv.  51. 
repeal  section  fifty-one  of  an  act  to  provide  for  the  regulation  of  incor- 
porated companies,   passed    May  i,  1852,  and   repealed    March   30, 

1864,  and  re-enacted  April  5,  1866." 

477.  The  act  of  March  31,  1865,  entitled  "an  act  supplementary     s.  &S.  Ji», 
to  the  act  entided  an  act  to  provide  for  the  creation  and  regulation  of      **"•  '*• 
incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

478.  The  act  of  April  17,  1867,  entitled  "an  act  to  amend  sec-     s. &s. i«7, 
tions  forty-nine,  fifty-three,  and   fifty-four  of  an  act  entitled  an  act  to      ^  "■  ^^■ 
provide  for  the  creation  and  regulation  of  incorporated  companies  in 

the  state  of  Ohio,  pxs.sed  May  i,  1852." 

479.  The  act  of  April  6,  1866,  entitled  "an  act  for  the  inspection     s. &s. ifw, 
of  gas  meters,  the  protection  of  gas  consumers,  and  the  protection  and      ^  *'•  •**■ 
regulation  of  gas-light  companies." 

4ft0.     The  act  of  March  9,  1867,  entitled  "an  act  to  amend  sec-     s.&s.ii», 
tions  two,   four,   six,  nine,  and  ten  of  an  act  entitled  an  act  for  the      **  "•  **■ 
inspection  of  gas  meters,  the  protection  of  gas  consumers,  'and  regula- 
tion of  gas-light  companieSk" 
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s. &s.  162,  481.     The  act  of  March  29,  1867,  entitled  "an  act  supplementary 

64v.  74.  to  the  act  entitled  an  act  to  extend  the  privileges  of  gas  companies, 

passed  March  30,  1859." 
s. as.  162  482.     The  act  of  May  8,  1868,  entitled  "an  act  supplementary  to 

6s  ».  163.       .   ^]^g  g^j  entitled  an  act  to  provide  for  the  creation  and  regulation  of  in- 
corporated companies,  passed  May  1,  1852." 
s. &s.  163,  483.     The  act  of  April  3,  1866,  entitled  "an  act  to  amend  the  first 

6.1  V.  87.  and  second  sections  of  an  act  entitled  an  act  to  regulate  the  sale  of  real 

estate  by  religious  societies,  passed  March  24,  i860." 
s.  &s.  164,  484.     The  act  of  April  3,  1867,  entitled  "an  act  supplementary  to 

64  V.  103.  ^jj  jjj,j  jQ  regulate  the  sale  of  real  estate  by  religious  societies,  passed 

March  24,  i860." 
S.  &  s.  164,  48.5.     The  act  of  April  10,  1868,  entitled  "an  act  to  provide  for 

66  V.  84.  the  proper  disposal  of  certain  church  property,  and  for  other  purposes." 

S;&s.i65,  486.     The  act  of  April  4,  1 861,  entitled  "an  act  supplementary  to 

an  act  to  provide  for  the  creation  and  regulation  of  incorporated  com- 
panies in  the  state  of  Ohio,  passed  May  i,  1852." 
S.&SJ66,.  487.     The  act  of  April  2,  1866,  entitled  "an  act  supplementarj'  to 

an  act  to  provide  for  the  creation  and  regulation  of  incorporated  com- 
panies in  the  state  of  Ohio,  passed  May  i,  1852." 
s. as.  166,  488.     The  act  of  March  9,  1867,  entitled  "an  act  to  amend  an  act 

entitled  an  act  supplementary  to  an  act  to  provide  for  the  creation  and 
regulation  of  incorporated  companies  in  the  state  of  Ohio,  passed  Feb- 
ruary 8,  1 86 1." 

s.  as.  167,  489.     The  act  of  March  12,  1867,  entitled  "an  act  to  provide  for 

64y.  6S.  the  creation  and  regulation  of  independent  agricultural  societies." 

S. a 8^167,  490.     The  act  of  April  7,  1863,  entitled  "an  act  to  authorize  man- 

ufacturing companies  to  reduce  their  capital  stock." 


68v.  58. 
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s. as.  169,  491.     The  act  of  April  25,  1868,  entitled  "an  act  to  authorize  the 

^'^'^   ■  incorporation  of  oil  transportation  companies." 

s. as.  170,  492.     The  act  of  March  13,  1861,  entitled  "an  act  supplementary 

**  *■  '^'  to  an  act  to  provide  for  the  creation  and  regulation  of  incorporated 

companies  in  the  state  of  Ohio,  passed  May  i,  1852." 
s.as.iT!!,  49'i.     The  act  of  April  5, 1866,  entitled  "an  act  to  authorize  hydraulic 

63  V.  147.  companies  to  appropriate  lands  for  the  construction  of  canals  for  hydrau- 

lic purposes." 
s. as.  173,  494.      The  act  of  March  23,  |866,  entitled  "an  act  for  the  relief  of 

63v.  50.  certain  hydraulic  companies." 

s. as.  174,  495.     The  act  of  April  19,  1861,  entitled  "an  act  to  provide  for  the 

68v. 92.  creation  and  regulation  of  market-house  companies." 

s.  as.  176,  496.     The  act  of  April  11,  1865,  entitled  "an  act  to  authorize  the 

62  V.  114.  incorporation  of  ferry  companies  to  carry  on  ferry  business  on  the  water 

courses  in  the  state  of  Ohio,  or  bordering  thereon." 
s.  as.  178,  497.     The  act  of  February  19,  1861,  entitled  "  an  act  supplementary 

** "'  "*"  to  the  act  entitled  an  act  to  authorize  associations  of  persons  for  carry- 

ing freight  on  any  of  the  navigable  waters  of  the  state  of  Ohio,  and  the 
lakes  and  navigable  rivers  bordering  thereon,  passed  April  2,  1859." 
s. as,  179,  498.     The  act  of  March  16,  1865,  entitled   " an  act  to  authorize  asso- 

ciations of  person  to  construct  docks  in  any  of  the  navigable  waters  of 
the  slate  of  Ohio,  and  the  lakes  and  rivers  bordering  thereon." 
s^asjsi,  499.     The  act  of  April  5,  1866,  entitled  "  an  act  to  incorporate  safe 

deposit  companies,  and  supplementary  to  the  act  to  provide  for  the  cre- 
ation and  regulation  of  incorporated  companies  in  the  state  of  Ohio, 
passed  May  i,  1852." 


62  V.  .W. 


( V.  181. 
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500.  The  act  of  April  3,  1866,  entitled  "an  act  to  authorize  the     s.&s.  182, 
incorporation  of  boards  of  trade  and  chambers  of  commerce. "     ^  *'*''■  *'■  • 

501.  The  act  of  April  13,  1867,  entitled  "  an  act  to  provide  for  the  s.  &  s.  184, 
creation  and  regulation  of  co-operative  trade  associations  in  the  state  of  ^  "  '*• 
Ohio." 

502.  The  act  of  April  15,  1867,  entitled  "an  act  supplementary  to  s.  &s.  is*, 
the  act  entitled   an  act  to  provide    for  the  creation  and  regulation  of  mv.  ie2. 
incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

503.  The  act  of  April  5,  1866,  entitled  "an  act  to  give  tohorticul-  s. *s.  187, 
tural  societies  certain  privileges."  «3v.  122. 

504.  The  act  of  March  31,  1866,  entitled  "an  act  to  authorize  socie-  g.  *  s.  i87. 
ties  for  savings  to  buy  land  and  erect  buildings  thereon  for  their  own  «*  »•  ^■ 
use." 

505.  The  act  of  May  15,  1868,  entitled  "  an  act  to  prevent  the  use  s.  &s.  i»s, 
of  the  names  savings  societies,  society  for  savings,  savings  banks,  and  ^  "  203. 
banks  for  savings,  by  unauthorized  parties." 

506.  The  act  of  April  25,  1868,  entitled  "  an  act  supplementary  of  5.  &s.  im. 
an  act  entitled  an  act  to  enable  associations  of  persons  for  raising  funds  «  »  ii«- 
to  be  loaned  among  their  members  for  building  .them  homesteads  and 

other  purposes,  to  become  bodies  corporate,  passed  February  21,  1867." 

507.  The  act  of  May  9,  1868,  entitled  "an  act  to  amend  sections    s.  &s.  1*4, 
one  and  two  of  an  act  entitled  an  act  to  enable  associations  of  persons      «  v.  m. 
to  raise  funds  to  be  loaned  among  their  members  for  building  home- 
steads, and  for  other  purposes,  to  becotne  a  body  corporate,  passed 

May  5,  1868." 

608.     The  act  of  May  5,  1868,  entitled  "an  act  to  enable  associa-  s. &s. i98, 
tions  of  persons  to  raise  funds,  to  be  loaned  among  their  members  for      **  ''•  '37. 
building  homesteads,  and  for  other  purposes,  to  become  a  body  cor- 
porate, and  to  repeal  an  act  therein  named." 

509.  The  act  of  March  29,  1867,  entitled  "an  act  to  authorize  the  s.  &s.  195, 
incorporation  of  elevator  companies. "  **  "'  **' 

510.  The  act  of  March  11,  1867,  entitled  "ah act  to  authorize  asso-  s.  &  s.  i»7, 
ciations  of  persons  for  wrecking  purposes."  ""'  **' 

511.  The  act  of  April  5,  1866,  entitled  "an  act  to  enable  associa-  s.  *s. loo, 
tions  of  persons  for  building  hotels,  and  for  other  purposes,  to  become      **  ''■  *^' 
bodies  corporate." 

512.  The  act  of  March  29, 1867,  entitled  "  an  act  to  amend  section     s.  &  s.  i9», 
one  of  an  act  siipplementary  to  an  act  to  provide  for  the  creation  and      **  *•  **• 
regulation  of  incorporated  companies  in  the  state  of  Ohio,  passed  May 

I,  1852,  passed  April  6,  and  .took  effect  May  i,  1859." 

51-3.  .  The  act  of  May  13,  1868,  entitled  "an  act  to  provide  for  the     s.&.s.2oa, 
incorporation  of  musical  associations,  or  for  the  sale  of  musical  works      **  "•  '"• 
and  sheet  music,  or  other  books,  periodicals,  newspapers,  and  station- 
ery." 

514.     The  act  of  March  7,  1867,  entitled  "an  act  to  incorporate    s. as.job, 
sharpshooters'  associations.  '  ^  ''■  ''• 

51.").     The  act  of  March  16,  1865,  entitled  "an  act  to  regulate  com-     s.  &  s.  200, 
panics  incorjroraied  for  the  construction  of  bridges  across  the  Ohio      *-  •  '*• 
river." 

516.  The  act  of  April  3,  1868,  entitled  "an  act  supplementary  to    s. is.202, 
an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of  incor-      **  *' "" 
porated  companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

517.  The  act  of   April   10,   1863,  entitled   "an  act  to  authorize     s^&s^2i7. 
insurance  companies  to  increase  the  number  of  directors." 


.76. 


Digitized  by 


Google 


1848 
§  7437.  REPEALS. 


s. *s. 280,  518.     The  act  of  February  17,  1865,  entitled  "an  act  supplemen- 

***■'*■  taryto  an  act  to  authorize  the  incorporation  of  joint  stock  insurance 

companies,  passed  April  11,  1856." 

S.  *s.  2S7.  519.     The  act  of  April  12,  1865,  entitled  "an  act  supplementary  to 

«2  V.  1S4.  gjj  g^(,j  jQ  provide  for  the  creation  and  regulation  of  incorporated  com- 

panies in  the  state  of  Ohio,  passed  May  i,  1862,  [1852]." 

S.  ts.  238,  520.     The  act  of  May  5,  1868,  entitled  "an  act  to  provide  for  the 

sale  of  the  property  of  corporations,  and  to  repeal  sections  one  and 
two  of  an  act  entitled  an  act  to  amend  the  act  entitled  an  act  for  the 
regulation  of  turnpike  companies,  passed  February  8,  1826." 

s.  &s.  SS9,  521.     The  act  of  January  26,  1865,  entitled  "  an  act  to  amend  sec- 

*^  '•  *•  tions  sixty-six,  sixty-seven,  and  seventy  of  the  act  entitled  an  act  to 

provide  for  the  creation  and  regulation  of  incorporated  companies  in 

the  state  of  Ohio,  passed  May  i,  1852,  (S.   &  C.  305;  Swan's  R.  S. 

227), .and  to  repeal  a  certain  act  amendatory  thereto." 

s^&sj«,  522.     The  act  of  April  3,  1868,  entitled  "  an  act  supplementary  to 

an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of  in- 
corporated companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

s.  .kS^iM2,  523.     The  act  of  April  3,  1868,  entitled  "  an  act  to  authorize  build- 

ing associations,  and  other  companies  and  associations,  to  reduce  their 
capital  stock." 

s^fts.243,  524.     The  act  of  April  15,  1867,  entided  "  an  act  to  provide  for  the 

voluntary  dissolution  of  corporations." 


65v.  50. 


as  v.  SI. 


Mv.  153. 


s. &s. 247,  525.     The  act  of  May  5,  1868,   entitled  "an  act  to  repeal  an  act 

68  V.  154.         passed  April  16,  1867,  entitled  an  act  supplementary  loan  act  entitled 

an  act  to  provide  for  compensation  to  the  owners  of  private  property 

appropriated  to  the  use  of  corporations,  passed  April  30,  1852." 

s.  *s. 2S0,  526.     The  act  of  February  16,  1867,  entitled  "an  act  to  provide 

64  V.  24.  for  the  appointment  of  a  law  librarian  of  thie  supreme  court." 

s. &s. 258i  527.     The  act  of  April  14,  1862,  entitled  "an  act  to  fix  the  salaries 

59 ».  47.  Qf  judges  of  the  court  of  common    pleas  of   Hamilton  "county,   and 

judges  of  the  superior  court  of  the  city  of  Cincinnati." 
s.  is.2s»,  528.     The  act  of  March  6,  1866,  entitled  "  an  act  to  amend  an  act 

63  V.  28.  jQ  jjjj  jj^g  salaries  of  judges  of  the  court  of  common  pleas  of  Hamilton 

county,  and  judges  of  the  superior    court  of  the  city  of  Cincinnati, 
passed  April  14,  1862,  and  to  revive   section   twenty-five  of  an  act  to 
establish  the  superior  court  of  Cincinnati,  passed  April  7,  1854." 
s. 4S.26»,  529.     The  act  of  March  23,  1865,   entitled  "an  act  to  abolish  the 

62  V.  88.  superior  court  of  Franklin  county,  and  to  transfer  its  unfinished  busi- 

ness,  records,    and  papers  to  the   court  of  common   pleas  of  said 
county." 
s.  AS. 271,  530.    The  act  of  March  28,  1864,  entitled  "an  act  to  prevent  the 

61 T.  70.  publication,  sale,  or  gratuitous  distribution  of  medicines,  drugs,  and 

nostrums,  intended  to  prevent  conception,  or  procure  abortion,  and  to 
repeal  an  act  entitled  an  act  to  prevent  the  publication  and  circulation 
of  obscene  advertisements  and  books,  passed  April  25,  1862." 
S.& 3.292,  531.     The  act  of  February  7,  1861,  entitled  "an  act  to  amend  see- 

s'*- "•  tion  four  of  an  act  passed  April  16,  1857,  entitled  an  act  for  the  execu- 

tion of  deeds  for  lands  sold  by  the  state  of  Ohio,  and  for  other  purposes, 
and  to  repeal  the  section  so  amended." 
s.  4S.293,  532.     The  act  of  March  30,  1868,  entitled  "an  act  in  relation  to  the 

65v.  35.  rights  and  liabilities  of  owners,  lessors,  and  of  lessees,  and  occupants 

of  buildings." 
^62*  ^sl!"'  533.     The  act  of  March  4,  1865,  entided  "  an  act  to  amend  the  first 
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and  second  secrions  of  an  act  passed  April  17,  1837,  entitled  an  act  to 
amend  the  first  and  second  sections  of  an  act  entitled  an  act  regulating 
descents  and  distribution  of  personal  estates,  passed  March  14,  1853." 

534.  The  act  of  April  16,  1862,  entitled  "an  act  to  amend  an  act    s. &S.8O6, 
.entided  an   act  regulating  descents  and  the  distribution  of  personal      *»•«>■ 

estates,  passed  March  14,  1853,  and  the  several  acts  amendatory 
thereof." 

535.  The  act  of  April  3,  1867,  entitled  "an  act  to  amend  an  act  s. &S.8O8. 
regulating   descents  and  the  distribution  of  personal  estates,  passed  **  *■  ''*• 
March  14,  1853." 

536.  The  act  of  April  10,  1862,  entitled  "an  act  supplementary  to  s.&s. sao, 
the  act  entitled  an  act  to  provide  for  locating,  establishing,  and  con-  '*  ^'  ^' 
structing  ditches,  drains,  and  water  courses,  passed  March  27,  i86i." 

537.  The  act  of  March  9,  1866,  entitled  "an  act  supplementary  to  s. &s. 328, 
an  act  entitled  an  act  to  provide  for  locating,  establishing,  and  con-  **  "■  **■ 
structing  ditches,  drains,  and  water-courses,  in  townships,  passed  May 

I,  1862." 

538.  The  act  of  April  7,  1863,  entitled  "an  act  supplementary  to     s. &s. sm, 
the  act  to  authorize  the  making  of  roads  and  drains  in  certain  cases."  **  "■  **• 

539.  The  act  of  March' 30,  1864,  entitled  "an  act  to  amend  sections     s.  &S.330, 
two  and  five  of  an  act  therein  named.     [An   act  to  provide  for  the      «i  »•  m. 
electors  of  president  and  vice-president  of  the  United  States,  passed 
February  15,  1820."] 

540.  The  act  of  April  3,  1862,  entitled  "an  act  to  amend  the  first     s. &s. ssi, 
section  of  an  act  passed  March  11,  1853,  to  amend  the  sixth  section  of      b9v.  39. 
an  act  entitled  an  act  to  regulate  the  election  of  state  and  county  offi- 
cers, passed  May  3,  1852."  1 

541.  The  act  of  March  28, 1864,  entitled  "an  act  to  amend  sec-     s  &s. 333, 
tjons  one,  twenty,  twenty-three,  thirty-six,  thirty-nine,  of  the  act  entitled      **  *•  **• 
an  act  to  regulate  the  election  of  state  and  county  officers,  passed  May 

3.  i85»-" 

542.  The  act  of  March  10,  1864,  entitled  "an  act  to  suppress  the  s. <ts. 3«, 
sale  of  spirituous  liquors  within  this  state  upon  the  days  of  election."  *•  ''■  **■ 

543.  The  act  of  February  24,  1868,  entitled  "an  act  to  regulate  s.  &S.844, 
proceedings  in  the  courts  in  cases  of  contested  elections."                 ,  *'^-  '*■ 

544.  The  act  of  April   16,   1867,  entitled   "an  act  to  authorize  s.&s.S49, 
county-  surveyors  to  transcribe  maps,  records  of  plats,  and  field  notes  "^  "•  -'* 
of  surveys  of  lands,  in  certain  cases." 

545.  The  act  of  March  9,  1867,  entitled  "an  act  to  amend  section     s.  as. 868, 
three  of  an  act  to  regulate  fees  of  clerks  of  the  court  of  common  pleas,      «  "■  «• 
passed  April  13,  1865." 

546.  The  act  of  April  10,  1863,  entitled  "an  act  supplementary  to  s. &s.8«3t 
an  act  to  regulate  the  taxation  and  collection  of  costs,  passed  March  9,  "**  "•  '*• 
'835-" 

547.  The  act  of  April  8,  1865,  entitled  an  "act  to  fix  the  compen-  s. iS.S63, 
sation  of  jurors,  and  to  repeal  a  certain  act,  and  a  part  of  a  certain  «*  "•  i**- 
act,  therein  named." 

548.  The  act  of  April  11,  1865,  entitled  "an  act  to  amend  section  s.  *s.36«, 
five  of  an  act  entitled  an  act  to  regulate  the  fees  of  officers  in  civil  and  6*  »•  128- 
criminal  cases,  passed  March  5,  1831." 

549.  The  act  of  April  6,  1865,  entitled  "an  act  to  amend  an  act  to  s.  &S.  8«7, 
regulate  the  fees  of  justices  of  the  peace  and  constables,  passed  April  '"  -  •" 
25.  1854" 
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68  V.  ISO. 


«2t.  M. 


S.  A  S.  877, 
59  V.  65. 

S.  AS." 378, 
63  V.  163. 

S.4S 
62  V. 

379. 
3. 

S.  4  S.  379, 
68  V.  18. 

S.  AS 
68  V. 

380, 
1. 

S.  A  S.  388, 
fi2v.  30. 

s.  &s^72,  550.     The  act  of  March  9,  1861,  entitled  "an  act  requiring  county- 

auditors  to  make  returns  to  the  auditor  of  state  of  the  amount  of  fees 
received  by  county  officers." 

s.  *S.OT2,  551.     The  act  of  May  10,  1861,  entitled  "  an  act  to  amend  sections 

two  and  three  of  the  act  entitled  an  act  for  the  disposition  of  unclaimed  » 
costs,  passed  March  18,  1839." 

S.4S^78,  552.     The  act  of  April  7,  1865,  entitled  "an  act  to  amend  section 

seven  of  the  act  entitled  an  act  to  regulate  inclosures,  and  to  provide 
against  trespassing  animals,  passed  January  17,  1840,  and  to  repeal  sec- 
tions seven,  eight,  nine,  ten,  eleven,  twelve,  thirteert,  and  fourteen  of 
said  act." 

553.  The  act  of  April  26,  1862,  entitled  "an  act  regulating  billiard 
saloons  and  use  of  billiard  tables." 

554.  The  act  of  April  6,  1866,  entitled  "an  act  to  amend  section 
fourteen  of  an  act  passed  March  12,  1831,  entitled  an  act  for  the  pre- 
vention of  gaming." 

555.  The  act  of  January  3,  1865,  entitled  "an  act  supplementary 
to  an  act  to  provide  for  the  organization  of  the  general  assembly." 

5.56.  The  act  of  February  i6,  1861,  entitled  "an  act  to  amend  .sec- 
tion seven  of  an  act  to  provide  for  the  organization  of  the  generl  assem- 
bly, passed  February  9,  1853." 

557.  The  act  of  February  7,  1861,  entitled  "an  act  to  jjrovide  for 
determining  and  publishing  the  apportionment  of  senators  and  repre- 
sentatives for  the  next  decennial  period." 

558.  The  act  of  February  24,  1865,  entitled  "  an  act  to  extend  cer- 
tain provisions  of  an  act  entitled  an  act  to  authorize  the  establishment 
of  houses  of  refuge,  passed  May  i,  1857,  and  of  a  certain  other  act 
entitled  an  act  to  provide  for  the  establishment  and  government  of 
reform  schools,  passed  April  2,  1858,  to  the  courts  of  common  pleas 
of  every  county  in  the  state  of  Ohio,  and  to  the  judges  thereof. " 

559.  The  act  of  April  3,  i86i,  .entided  "an  act  concerning  the 
rights  and  liabilities  of  married  women." 

560.  The  act  of  March  23,  1866,  entitled  "an  act  to  amend  sec- 
tions one  and  three  of  an  act  entitled  an  act  concerning  the  rights  and 
liabilities  of  married  women,  passed  April  3,  1861." 

561.  The  act  of  April  25,  1861,  entitled  "an  act  to  amend  the  act 
entitled  an  act  for  the  inspection  of  certain  articles  therein  enumerated, 
passed  March  9,  1831." 

562.  The  act  of  February  i,  1861,  entitled  "an  act  to  amend  an 
act  supplementary  to  an  act  for  the  inspection  of  certain  articles 
therein  enumerated,  pa.ssed  March  9,  1831,  passed  February  17,  1857."' 

563.  The  act  of  March  6,  1861,  entitled  "an  act  requiring  jus- 
tices of  the  peace  to  deliver  to  successors  in  office  certain  dockets, 
stdtutes,  and  papers." 

564.  The  act  of  May  8,  1868,  entitled  "an  act  supplementary  to 
an  act  defining  the  powers  and  duties  of  justices  of  the  peace  and  con- 
stables in  criminal  cases,  passed  March  27,  1837." 

565.  The  act  of  March  21,  1863,  entitled  "an  act  supplementiyy 
to  an  act  entitled  an  act  to  enable  husbands  of  insane  women  to  convey 
real  estate  freed  from  the  right  of  dower,  on  conditions,  passed  and  took 
effect  March  29,  1837." 

.566.  The  act  of  March  30,  1864,  entitled  "  an  act  additional  to  an 
act  passed  March  21,  1863,  entitled  an  act  supplementary  to  an  act  en- 
titled an  act  to  enable  husbands  of  insane  women  to  convert  real  estate. 


S.  &  S.  389, 
•  58  V.  54. 

S.  4  S.  391, 
63  V,  47. 

S.  &  S.  401. 

.58  V.  105. 

S.  &  S.  401, 
58  r.  31. 

S.  A  S.  42:1, 

58  V.  27. 

S.  A  S.  429, 
65  V.  162. 

S.  i.S.  439. 
60  V.  24. 

S.  *  S.  440, 
«1  V.  99. 
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freed  from  the  right  of  dower,  on  conditions,  passed  and  took  effect 
March  29,  1837." 

567.  The  act  of  March  24,  1865,  entitled  "an  act  supplementary  s  &s  441, 
to  an  act  to  provide  for  the  uniform  government  and  better  regulation  ''"  "■  "^ 
of  lunatic  asylums  of  the  state,  and  the  care  of  idiots  and  the  insane, 

passed  April  7,  1856." 

568.  The  act  of  April  2,  1866,  entitled  "an  act  to  enroll  the  militia  s  &  s.  419, 
of  Ohio,  to  organize  a  volunteer  hiilitia,  and  to  repeal  certain  acts  therein  •^•' "  "" 
named." 

569.  The  act  of  April  A,  1861,  entitled  "an  act  relating  to  the  s  iS.  46^ 
bonds  of  certain  officers."                                                                     .  ■'''*''  "" 

570.  The  act  of  April  16,  1867,  entitled  "an  act  making  appropri-  s  &  s  46^ 
ations  for  the  year  1867,  and  the  first  quarter  of  the  year  1868."  "^ "  '-^■ 

571.  The  act  of  May  7,  1861,  entitled  "an  act  to  provide  for  sur-  s.  .t  s.  4«6, 
veys  of  mines  in  certain  cases."  '"''^  '"' 

572.  The  act  of  March  3,  1868,  entitled  "  an  act  to  authorize  county  s  4  s.  4»b, 
commissioners  to  execute  leases  of  county  lands  for  mining  purposes."  '*■'"'•  '^ 

573.  The  act  ot  March  29,  1865,  entitled  "  an  act  to  authorize  the  s&s.  487, 
maintenance  of  buoys  in  and  along  the  navigable  waters  of  this  state,  ''- "  ''" 
and  to  prevent  injuries  to  the  same." 

574.  The  act  of  April   23,  1861,  entitled  "an  act  to  regulate  the  s.  &s  48g, 
construction  of  coal-boats  and  flat-boats  on  any  slack-water  navigation  '"''  *  "•'■ 
within  thte  state  of  Ohio." 

575.  The  act  of  .'Vpril  30,    1868,  entitled  "an   act   to   authorize  s.  ts. 488, 
township  trustees  to  appoint  harbor  masters  in  certain  cases."  "'S  »••  "*■ 

576.  The  act  of  May   8,    1868,  entitled  "an  act  prescribing  the  s.  &s. 4S«, 
duties  of  the  owners  or  keepers  of  wharf-boats."  '^''^-  "^■ 

577.  The  act  of  .\pril  30,  1868,  entitled  "an  act  to  repeal  an  act  s  &s. 4sa, 
entitled  an  act  to  provide  [for]  the  establishing  of  a  line  of  wharfing  ''•""'•  "^• 
and  dockage  in  navigable  waters  in  the  state,  passed  March  29,  1867.'' 

578.  The  act  of  April   6,  1866,  entitled  "an  act  to  amend  an  act  s  &  s.  498, 
entitled  an  act  concerning  notaries  public  and  commissioners,  and  pre-  '^''-  '*'■ 
scribing  their  duties,  passed  March  13,  1856." 

579.  The  act  of  March   21,  1865,  entitled  "an  act  to  provide  for  s.  &.s. .■soi, 
filling  vacancies  in  the  office   of  judge  of  any  of  the  courts  of  this  ''^  "■ ''" 
state." 

580.  The  act  of  March  28,  1864,  entitled  "an  act  to  provide  for  s  &S5oi, 
filling  vacancres  in  the  office  of  the  board  of  public  works."  •■' "  '*•• 

681.     The  act  of  March  11,  1867,  entitled  "an  act  relating  to  cer-  s  &s. 002, 

tain  orphan  asylums  therein  named."                  _  (Mv.  47. 

582.     The  act  of  April  7,  1865,  entitled  "an  act  to  authorize  the  s  &s  sos, 

commissioners  of  the  several  counties  of  the  state  to  receive  bequests.  ^2  v.  97. 
donations,  and  gifts,  and  to  purchase  sites  and  erect  orphan  asylums.' 

')H3.     The  act  of  .April  13,  1865,  entitled  "an  act  to  amend  sections  s.&s.sot, 

eleven,  fourteen,  and   fifteen,  and  to  repeal  section  three  of  an  act  to  62  v.  i82. 
authorize  and  regulate  limited  partnerships,  passed  January  24,  1846." 

584.  The  act  of  March  21,  1861,  entitled  "an  act  regulating  the  s.  &s.  6O8, 
duties  of  surviving  partners."  ''*  "■  "*• 

585.  The  act  of  April  28,  1862,  entitled  "an  act  to  amend  sections  g.  *  s. 511, 
one,  two,  and  three  of  an  act  entitled  an  act  to  amend  the  act  entitled  59  v.  67. 
an  act  granting  licenses  to  peddlers,  passed  February  28,  1848." 

586.  The  act  of  May  5,  1868,  entitled  "an  act  to  ])rotect  the  citi-  s.  &s.5a. 
zens  of  Ohio  from  empiricism,  and  elevate  the  standing  of  the  medical  **  '•  ^**- 
profession." 
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s.  &s. 513,  587.     The  act  of  May  8,  i868,  entitled  "an  act  to  regulate  the 

65  V  165  practice  of  dentistry  in  the  state  of  Ohio." 

s.  &S536,  588.     The  act  of  April  6,   1865,  entitled  "an  act  supplementary  to 

62  V  95  jjjg  ^^,j  entitled  an  act  for  the  relief  of  the  poor." 

s.  &s.  S38,  589.     The  act  of  March  31,  1866,  entitled  "an  act  supplementary 

63  T.  64.  jQ  jjjj  j^^,j  entitled  an  act  for  the  relief  of  the  poor,  passed  February  23, 

1865." 
s.  *S53S,  590.     The  act   of  April    16,  j867,  entitled  "an   act   to   authorize 

^  "■  ^^^'  county  Commissioners  to  levy  a  tax  for  ceiitain   purposes  named." 

s.  4;S.  576,        '    591.     The  act  of  March  30,  1864,  entitled  "an  act  supplementary 
61  V.  101  jQ  ^^  ^j,j.  entitled  an  act  to  establish  a  code  of  civil  procedure,  passed 

March  11,  1853,  and  took  effect  June  i,  1853." 
s.  AS. .584.  592.     The  act  of  April  6,  1866,  entitled  "an  act  supplementary  to 

63  V.  161.  g^jj  ^j,j  J.Q  establish  a  code  of  civil  procedure,  passed  March  11,  1853." 

s.  &  S.593,  593.     The  act  of  February  13,  1861,  entitled  "  an  act  to  amend  an 

^ "  *■'  act  entitled  an  act  to  amend  the  act  entitled  an  act  regulating  appeals 

to  the  district  court,  passed  March  10,  1857." 
s.  AS. 590,  594.     The  act  of  February  20,  1865,  entitled  "an  act  to  provide  for 

** "'  '*  fixing  the  commencement  of  terms  of  district  and  common  pleas 

courts. " 
s. &.S. 598,  595.     The  act  of  March  27,  1866,  entitled  "an  act  to   authorize 

63  V.  .54.  judges  of  the  court  of  common  pleas  to  hold  special  terms  of  said 

court." 

s.  4  8.000,  596.     The  act  of  April  16,  1867,  entitled  "  an  act  to  amend  section 

*"* "' " '"'■  seven  of  an  act  entitled  an  act  to  relieve  the  disstrict  courts,  and  to 

give  greater  efficiency  to  the  judicial  system  of  the  state,  passed  April 
12,  1858." 

s.  is.  616,  597.     The  act  of  March  9,  1866,  entitled  "an  act  prescribing  the 

duties  of  the  clerk  and  sheriff  in  carrying  into  execution  the  sentence 
of  the  court  in  cases  of  murder  in  the  first  degree." 

s.  AS  619.  598.     The  act  of  May   i,  1862,  entitled  "an  act  supplementary  to 

the  act  to  provide  for  the  execution  and  supervision  of  the  state  print- 
ing and  binding,  passed  March  24,  i860." 

s_.&.s.  619,  599.     The  act  of  February  19,  1864,  entitled  "-an  act  to  amend  an 

act  to  provide  for  the  execution  and  supervision  of  the  state  printing 
and  binding,  passed  March  24,  i86o,  and  also  the  act  supplementary 
to  the  act  to  provide  for  the  execution  and  supervision  of  the  state 
printing  and  binding,  passed  May  1,  1862." 

s.  4S.620,  600.     The  act  of  April  6,  1866,  entitled  "an  act  to  amend  an  act 

63  V.  190.  tQ  provide  for  the  execufion  and  supervision  of  state  printing  and  bind- 

ing, passed  March  24,  i860." 
s.&s.j'ii,  601.     The  act  of  March  29,  1867,  entitled  "  an  act  to  amend  section 

64  V.  72.  thirteen  of  an  act  entitled  an  act  defining  the  jurisdiction  and  regula- 

ting the  practice  of  probate  courts,  passed -March  14,  1853." 
s.  AS. 627,  602.     The  act  of  March  5,  1862,  entitled  "an  act  to  amend  section 

6a  V.  19.  seven  of  an  act  defining  the  jurisdiction  and  regulating  the  practice  of 

probate  courts,  passed  March  14,  1853." 
s.  AS. 627,  603.     The  act  of  March  9,  1867,  entided  "an  act  prescribing  fur- 

64  V.  42  ther  duties  of  probate  judges." 

s.  AS.  628,  604.     The  act  of  March  4,  1865,  entided  "an  act  supplementary  to 

the  act  entitled  an  act  defining  the  jurisdiction  and  regulating  the  prac- 
tice of  probate  courts,  passed  March  14,  1853,  and  the  act  supplemen- 
tary thereto  and  to  amend  said  act,  passed  May  i,  1864,  [1854]." 
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605.     The  act  of  March  15,   1861,  entitled  "an  act  defining  the     s  &s  629, 
jurisdiption  of  the  probate  courts  of  Shelby  and  Geauga  counties,  in 
criminal  cases." 


ns  V.  :i4. 


606.  The  act  of  March  6,  1862,  entitled  "  an  act  to  amend  section     s.  &  s  sio. 
one  of  an  act  entitled  an  act  defining  the  jurisdiction  of  probate  courts,      '''■' '  '^''■ 
in  criminal  cases,  in  the  counties  of  Pike,  Portage,  Jackson,  Clermont, 
Carroll,  Gallia,    Butler,   Lucas,   Hocking,    Defiance,   Brown,    Lorain, 
Coshocton,  and  Columbiana,  passed  .April  4,  1859." 

607.  The  act  of  April  13,  1865,  entitled  ".an  act  defining  the  juris-     s  a  s.  bsi, 
diction  of  the  probate  courts  of  Allen  and  Wood  counties,  in  criminal      ''■' "  ''^ 
cases." 

608.  The  act  of  March  20,    1867,  entitled   "an  act  defining  the     s  &s  aw, 
jurisdiction  of  the  probate  court  in  the  county  of  Defiance,  in  minor      ''■' "  '*''■ 
criminal  cases,  and  amendatory  to  an  act  therein  named." 

609.  The  act  of  .\pril  3,  1867,  entitled  "  an  act  defining  the  juris-     s  &  s  (■.:f2, 
diction  of  the  probate  court  of  Holmes  county,  in  criminal  cases."  ''^ "  '"" 

610.  The  act  of  March  9,  1867,  entitled  "an  act  to  amend  section     >  &  s  632. 
two  of  an  act  entitled  an  act  defining  the  jurisdiction  and  regulating      "*  "■  '■•■ 
the  practice  of  probate  courts  in  the  counties  of  Erie,  Lucas,   Rich- 
land,  Holmes,   Montgomery,    Delaware,    Franklin,   Scioto,   and    Jef- 
ferson." 

61L     The  act  of  April  13,  1865,  entitled  "an  act  to  amend  the  s  4s  ess, 

fourth,  fifth,  and  sixth  sections  of  an  act,  passed  April  30,  1852,  enti-  "'"  "^■ 
tied  an  act  to  provide  for  the  election  of  prosecuting  attorneys,  and 
prescribing  their  duties,  as  amended  April  30,  1862." 

612.  The  act  of  April  13,  1865,  entitled  "  an  act  to  provide  foir  the  s  &  s  ess. 
safety  of  persons  attending  public  assemblies."  t52v  isu 

613.  The  act  of  April  7,  1865,  entitled  "an  act  to  amend  an  act  to     s&s6J3, 
provide  for  the  final  payment  and  redemption  of  the  funded  debt  of     •>'- "  •''■' 
the  state  of  Ohio." 

614.  The  act  of  May  5,  1868,  entitled  "an  act  to  amend  section  s  &S644, 
two  of  the  act  to  provide  for  the  final  payment  and  redemption  of  the  ''^  "  ''' 
public  funded  debt  of  the  state  of  Ohio,  passed  March  26,  i860." 

615.  The  act  of  March  21,  1863,  entitled  "  an  act  supplementary  s  &  s  644, 
to  an  act  entitled  an  act  to  authorize  counties,  townships,  cities,  and  in-  •>"  "■  '^'^■ 
corporated  villages  to  issue  bonds  in  certain  cases,  passed  March  10, 

i860." 

616.  The  act  of  March  14,  1864,  entitled   "an  act  to  amend  sec-     s,  &s. 654, 
tions  one  and  three  of  an  act  entitled  an  act  to  provide  for  the  election      '"' "  ** 
of  county  recorders,  and  prescribing  their  duties,  passed  February  25, 

1 83 1,  and  to  repeal  certain  statutes  amendatory  thereto." 

617.  The  act  of 'March  24,  1864,  entitled  "an  act  to  amend  sec-  s.&s.bss, 
tion  four  of  an  act  therein  named."  ^^  *'  ^' 

618.  The  act  of  April  13,  1865,  entitled  "an  act  to  authorize  the  s.  &s.  ess, 


recorders  of  the  several  counties  of  this  state  to  keep  a  separate  book 
for  the  record  of  leases." 


02  V.  170. 


619.     The  act  of  March  23,  1865,  entitled  "an  act  to  provide  for     s.  as.  oss. 


G2  V.  59. 


the  recording  of  soldiers'  discharges." 

620.  The  act  of  May  5,  1868,  entitled  "an  act  to  prohibit  record-     s.  as  656, 
ers  from  recording  deeds  or  leases  for  lands  belonging  to  universities      •*  ''■  '^'" 
until  the  proper  transfer  has  been  made  on  the  university  books." 

621.  The  act  of  April  14,  1863,  entitled  "an  act  to  fix  the  fees  of     s.  as.  ess, 
the  clerks  of  courts  for  making  up  and  completing  general  indexes." 


60  V.  11«. 
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s.  AS.  6S9,  622.     The  act  of  .-Vpril  17,  1867,  entitled  "an  act  to  amend  an  act 

64  y.  286.  j^  amend  an  act  to  authorize  the  making  of  real  estate  indexes,  and  to 

further  prescribe  the  duties  of  county  commissioners  and  recorders  in 
certain  counties,  ])assed  March  20,  1862." 

s.  AS. 6«i,  623.     The  act  of  May  9,  1861,  entitled  "an  act  to  further  provide 

58  V.  123.  fu^  jj^g  election  of  supervisors  of  roads  and  highways." 

s.  &s.  602,  624.     The  act  of  March  9,  1868,  entitled  "an  act  relating  to  roads 

65v.  J4.  and  highway.s. "' 

s. AS. 671,  625.     The  act  of  April  13,  1867,  entitled  "an  act  to  exempt  cer- 

^T'  *^''-  tain  persons  therein  named  from  performing  labor  on  the  public, high- 

ways." 
s.  A 8.671,  626.     The  act  of  March  29,  1867,  entitled  "an  act  to  authorize  the 

64  V.  80.  county  commissioners  to  construct  roads  on  petition  of  a  majority  of 

resident  land-owners  along  and  adjacent  to  the  line  of  said  road,  and 
to  repeal  an  act  therein  named." 

S.AS.673,  627.     The  act  of  "March  31,  1868,  entitled  "an  act  to  amend  sec- 

*'■'•■"•  tions  one,  two,  four,  five,  six,  and  eleven  of  an   act  entitled  an  act  to 

authorize  the  county  commissioners  to  construct  roads  on  petition  of  a 
majority  of  the  resident  land-owners  along  and  adjacent  to  the  line  of 
said  road,  and  to  repeal  an  act  therein  named,  passed  March  29, 
1867." 

s. AS. 675,  628.     The  act  of  May  9,  1868,  entitled  "an  act  to  amend  section 

«5t.  178.  fjyg  Qf  j^j,  jj(.(  entitled  an  act  to  amend  sections  one,  two,  four,  five, 

six,  and  eleven  of  an  act  entitled  an  act  to  authorize  the  county  com- 
missioners to  construct  roads  on  petition  of  a  majority  of  the  resident 
land-owners  along  and  adjacent  to  the  line  of  said  road,  and  to  repeal 
an  act  therein  named,  passed  March  29,  1867,  passed  March  31, 
1868." 

s.  AS. 676,  629.     The  act  of  May  13,  1868,  entitled  "an  act  supplementary  to 

65  V.  182.  fjjg  g^i  entitled  an  act  to  authorize  county  commissioners  to  construct 

roads  on  petition  of  a  majority  of  resident  land  owners  along  and  adja- 
cent to  the  line  of  said  road,  and  to  repeal  an  act  therein  named, 
passed  March  29,  1867." 

s.  AS.  677,  630.     The  act  of  May  13,  1868,  entided  "an  act  supplementary  to 

65  V.  181.  the  act  entitled  an  act  to  authorize  the  county  commissioners  to  con-, 

struct  roads  on  petition  of  a  majority  of  resident  land-owners  along 
and  adjacent  to  the  line  of  said  road,  and  as  amended  March  31, 
1868,  passed  March  29,  1867." 

S.  AS. 677,  631.     The  act  of  February  14, 1867,  entitled  "an  act  supj)lementary 

^  "•  **■  to  an  act  entitled  an  act  to  authorize  the  county  commissioners  to  con- 

struct roads  on  the  petition  of  a  majority  of  resident  land-owners  along 
and  adjacent  to  the  line  of  said  roads,  passed  April  5,  1866." 

s.  AS.  678,  632.     The  act  of  January  25,  i86i,  entitled  "aji  act  to  amend  sec- 

^''-  '''■  tions  one  and  two  of  an  act  entitled  an  act  to  provide  for  the  surrender 

or  transfer  of  turnpikes  and  plankroads,  pas-sed  April  17,  1857." 

s.  AS. 680,  633.     The  act  of  February  27, 1867,  entitled  "an  act  to  authorize 

6»  y.  26.  (i^g  county  commissioners  to  appropriate  as  county  roads  unfinished 

turnpikes  and  plankroads." 

s.  AS. 686,  634.     The  act  of  May  12,  1868,  entitled   "an  act  supplementary  to 

65  y.  180.  ^^  ^^j  relating  to  free  turnpikes,  passed  March  11  [14],  1867." 

S^*s.ra7,  635.     The  act  of  April  3,  1867,  entitled  "an  act  to  amend  the  first 

section  of  the  act  entitled  an  act  relating  to  free  turnpike  roads,  passed 
March  14. 1867." 

s.  AS.  687,  636.     The  act  of  March  14,  1867,  entitled  "an  act  relating  to  free 

turnpike  roads." 


64  T.  M. 
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637.  The   act  of  April  ii,  1865,   entitled  "an  act  to   authorize  s.&s.  cs?. 
county  commissioners  to  levy  a  ta-\  for  road  ])urposes  in  certain  cases. "  "^  ''■  '*''• 

638.  The  act  of  April  5,  1866,  entitled  "an  act  authorizing  county  s. *s.ii«8, 
commissioners  to  levy  a  tax  for  road  purposes."  '*•''  ^-  '^'• 

630.     The  act  of  April  3,  1867,  entitled  "an  act  to  amend  an  act  s.&s.tas, 
entitled  an  act  to  empower  trustees  of  townships  to  levy  taxes  to  pro-      ^  *'  "'^" 
ride  for  graveling  roads  leading  to  cemeteries. 

640.  The  act  of  March   13,  1865,  entitled  "an   act  to   empower  s.  4S.  68^ 
trustees  of  townships  to  levy  taxes  to  provide  for  graveling  roads  lead- 
ing to  cemeteries." 

641.  The  act  of  April  7,  1865,  entitled  "an  act  to  amend  section  s^&s^ 
one  of  an  act  entitled  an  act  for  opening  and  regulating  roads  and 
highways,   passed  January   27,    1853,  and   section   thirty-two   of  the 
aforesaid  act,  as  amended  March  7,  1861." 

642.  The  act  of  February  12,1861,  entided  "an  act  to  amend  sec-  s.&swi, 
tion  seven  of  an  act  for  opening  and  regulating  roads  and  highways,  ^  '■'■  "• 
pas.sed  January  27,  1853." 

6-t3.     The  act  of  March  7,  i86i,  entitled  "an  act  to  amend  sec-  s.  <ts.892, 
tions  thirty-two  and  thirty-five  of  an  act  entitled  an  act  for  opening  and      °*  "'  *^' 
regulating  roads  and  highways,  passed  January  27,  1853." 

644.  The  act  of  March  27,  1867,  entitled  "an  act  to  provide  for  s.  &s.  ess. 
increasing  or  reducing  the  width  of  county  or  township  roads."  ^*  "•  ^• 

645.  The   act  of  April  3,  1867,  entitled  "an  act  to  protect  side-  s.  &s.  693, 
walks."  ^''■^'"■ 

646.  The  act  of  January  24,  1867,  entided   "  an  act  to  fix  the  sal-     s.  &  s.  696, 
arie.s   of  certain   state  officers,   and   to   repeal   a   certain  act  therein       *■*  "■  *• 
named. " 

647.  The  act  of  January  13,  1868,  entitled  "  an  act  supplementary     s.  &s.  ese, 
to  an  act  to  fix  the  salaries  of  certain  state  officers,  and  to  repeal  a  cer-       "'  "■  '■ 
tain  act  therein  named,  passed  January  24,  1867." 

648.  The  act  of  April  2,  1866,  entitled  "an  act  to  fix  the  com-     s. &s. 696, 
pensation  of  members  and  officers  of  the  general  assembly. " 

649.  The  act  of  February  27,  1867,  entitled  "an  act  to  amend  an     s.  &s.  697, 
act  to  fix  the  compensation  of  members  and  officers   of  the  general      *^ "'  ^*" 
assembly,  passed  April  2,  1866." 

650.  The  act  of  March  9,  1866,  entitled  "an  act  to  amend  the  act     s.  &  s.  697. 
amending  an  act  fixing  the  salary  of  the  state  librarian,  passed  and  took      **  "•  '*• 
effect  March  24,  i860,  passed  March  24,  1865." 

651.  The  act  of  March  9,  1866,  entitled  "  an  act  supplementary  to     s.  &s.  698, 
the  act  entitled  an  act  to  amend  the  act  amending  an  act  fixing  the  sal- 
ary of  the  stfte  librarian,    passed  and  took  effect  March   24,    i860, 

passed  March,24,  1865,  passed  March  8,  1866." 

652.  The  act  of  March  18,  1867,  entided  "an  act  to  provide  for     s.  &s.  721, 
the  enlargement  and  maintenance  of  the  school  library  in  cities  of  the      **  ''■  '^■ 
first  and  second  class." 

653.  The  act  of  Ai)ril  3,  1867,  entitled  "an  act  to  authorize  boards     s^&s._722. 
of  education  in  certain  cities  to  constitute  standing  committees  for  the  '"" 
management  of  libraries  under  their  control." 

654.  The  act  of  March  23,  1866,  entided  "an  act  to  provide  for     S^4_s.^726, 
the  welfare  of  abandoned  and  neglected  children    in  cities  of  the  first 
and  second  class." 

655.  The  act  of  May   9,  1868,  entitled    "an  act  to  provide  the     s^ac.S.m, 
devices  and  great  seal  and  coat  of  arms  of  the  state  of  Ohio,  and  to  "" 


64  V.  100. 
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repeal  the  act  passed  April  6,  i866,  providing  for  the  devices,  great 
sealvand  coat  of  arms  for  this  state,  and  the  act  amendatory  thereto, 
passed  April  i6,  1867." 

s.  t  s.  784,  656.     The  act  of  April  30, 1868,  entitled  "an  act  further  to  prescribe 

«5  V.  116.  jjjg  duties  of  sheriffs  and  coroners. " 

S.&s.7a4,  657.     The  act  of  March  8,  1861,  entitled  "an  act  supplementary  to 

M». 30.  the  act  defining  the  duties  of  coroners." 

S.&S.736,  658.     The  act  of  April   21,    1862,  entitled  "an  act  to  amend  sec- 

®*  '•  *'•  tions  one,  two,  three,  and  four  of  an  act  entitled  an  act  to  provide  for 

the  completion  of  the  state  house,  and  for  the  care  of  the  buildings 
and  grounds,  and  to  repeal  certain  acts  therein  named,  passed  March 
16,  i860,  and  to  repeal  an  act  entitled  an  act  to  repeal  an  act  entitled 
an  act  to  repeal  section  one  of  an  act  therein  named,  passed  April  19, 
1861." 


S.  *S.  787,  659.     The  act  of  April  17,  1868,  entitled  "an  act  to  provide  for  the 

**  *•  ^'  establishment  of  a  bureau  of  statistics  in  the  office  of  the  secretary  of 

state,  and  to  repeal  certain  acts  therein  named." 

s.  It.  s.  738,  660.     The  act  of  April  3,  1868,  entitled  "an  act  requiring  the  return 

^''■^-  of  statistics." 

s. &.S.747,  661.     The  act  of  March  22,  1861,  entitled  "an  act  regulating  the 

S8  V.  40.  office  of  county  surveyor." 

S.4S.  747.  662.     The  act  of  March  18,1867,  entitled  "an  act  to  regulate  the 

**  *■  *^'  fees  of  county  surveyors,  and  to  repeal  section  one  of  an  amendment 

to  section  twenty-one  of  the  act  creating  the  office  of  county  surveyor, 

pas.sed  March  3,  1831." 

s.  *s.  749,  663.     The  act  of  March  8,  1865,  entitled  '■'  an  act  supplementary  to 

62v.  36.  the  act  entitled  an  act  to  provide  against  the  evils  resulting  from  the 

sale  of  intoxicating  liquors  in  the  state  of  Ohio,  pa.ssed  May  i,  1854." 

s.  &s,  775,  664.     The  act  of  February  16,  1866,  entitled  "an  act  to  amend  sec- 

63  V.  1.-..  tiofi  one  of  an  act  to  authorize  cities  of  the  first  and  second  class  to  levy 

taxes  for  school  purposes,  passed  March  25,  1864." 

s.  &s.  776,  665.     The  act  of   March   25,  1864,  entitled   "an  act  to  authorize 

61  V.  «a.  cities  of  the  first  and  second  class  to  levy  taxes  for  school  purposes. " 

S.&S.  777,  666.     The  act  of  April  30,  1862,  entitled  "an  act  prescribing  the 

..9v.  71.  rates  of  taxation  for  state,  county,  township,  city  and  other  purposes." 

s. &.S.821,  667.     The  act  of  March  31,  1864,  entitled  "an  art  to  regulate  in 

61  y.  128.  cities  of  the  first  and  second  class,  stores  or  shops  for  the  purchase,  sale, 

or  exchange  of  old  metals  or  second  hand  furniture." 
s.  &S.909,  668.     The  act  of  February  12,  1868,  entitled  "an  act  to  amend  sec- 

6j  V-  "J-  tion  thirteen  of  an  act  for  the  incorporation  of  townships,  p.is.scd  March 

14,  1853." 

s.  *s.909,  669.     The  act  of  April  19,  1861,  entitled  "an  act  to.  authorize  the 

58  V.  90.  township  trustees  to  examine  the  books,  vouchers  and  moneys  in  the 

township  treasury." 

s. AS. 910,  670.     The  act  of  April. 5,  i866,  entitled  "an  act  supplementary  to 

**"■  "**■  an  act  entitled  an  act  for  the  incorporation  of  townships,  passed  March 


14.  1853-" 

s. &S.910,  671.     The  act  of  April  13,  1865,  entitled  "an  act  to  amend  section 

^  "•  '"•  one  of  an  act  entitled  an  act  for  the  incorporation  of  townships,  passed 

March  14,  1853." 
Sj4S.9io,  672.     The  act  of  February  20,  1865,  entitled  "an  act  to  amend sec- 

*°"  '°  tion  one  of  an  act  passed  February  10,  1857,  amendatory  to  an  act  for 

the  incorporation  of  townships,  passed  March  14,  1853." 
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673.  The  act  of  March  i6,  1865,  entitled  "an  act  supplementary  s.  &s.9n, 
to  the  act  entitled  an  act  for  the  incorporation  of  townships."  esv. «. 

674.  The  act  of  April  2,  1868,  entitled  "an  act  to  amend  sections  s.  as.  sis, 
one  and  two  of  an  act  to  provide  for  the  division  of  townships  in  [into]  *"  *•  '*■ 
election  precincts,  passed  March  4,  1853." 

675.  The  act  of  April  13,  1868,  entitled  "an  act  to  amend  an  act  s.&s.m^ 
in  titled  an  act  for  the  incorporation  of  townships,  passed  March  14,  *""•«'• 

«853" 

676.  The  act  of  March  9,  1861,  entitled  "an  act  to  regulate  the    s. &s.9W, 
sale  of  ministerial  and  school  lands  and  the  surrender  of  permanent      *"  "■  **• 
leases  thereto." 

677.  The  act  of  March  20,  1862,  entitled  " an  act  to  amend  an  act     s.&s.9i5> 
entided  an  act  to  amend  an  act  entitled  an  act  to  incorporate  the  origi-     "*  ^'  *"• 
nal  surveyed  townships,  passed  March  14,  1831,  and  the  acts  amenda- 
tory thereof." 

678.  Theactof  March  28,  1864,  entitled  "  an  act  to  amend  section     S.  &S.916, 
thirteen  of  an  act  entitled  an  act  to  incorporate  the  original  surveyed      ^*  *"  '*" 
townships,  passed  March  14,  1831." 

679      Theactof  .^pril  13,  1865,  entitled  "an  act  to  amend  an  act    s.  &S.918, 
prescribing  the  fees  of  county  treasurers,  passed  May  i,  1862,  and  sup-      ®*-  *'''■ 
plementary  thereto." 

680.  The  act  of  March  20,  1 861,  entitled  "an  act  regulating  the     S.&S.920, 
presentation  of  claims  against  the  state."  -  ssv.  se. 

681.  The  act  of  April  7,  1863,  entitled  "an  act  declaratory  of  the    s.  as.  92(v 
true  intent  and  meaning  of  the  act  entitled  an  act  to  establish  the  inde-      **  *"  **" 
pendent  treasury  of  the  state  of  Ohio,  passed  April  12,  1858." 

682.  The  act  of  March  25,  1864,  entitled  "an  act  to  amend  the  act  s.  &  s.  92(v 
entided  an  act  to  further  provide  for  the  better  regulation  of  the  receipt, 
disbursement,  and  safe  keeping  of  the  public  revenue,  passed  April  12, 
1858,  (S.  &  C.  1596),  and  to  repeal  sections  thirteen,  fourteen,  and  six- 
teen of  an  act  entitled  an  act  to  establish  the  independent  treasury  of 
the  state  of  Ohio,  passed  April  12,  1858." 


61  V.  64. 


683.  The  act   of  April  n,  1 861,  entitled  "an  act  to  provide  for  a  ^^^^^^ 
uniform  standard  of  weights  and  measures." 

684.  The  act  of  April  i-i,  1861,  entitled  "  an  act  to  fix  the  standard  s.  &  s.  92«, 
of  a  ton."  "«''•^• 

685.  The   act  of  May  i,  1864,  entided  "an   act   to  regulate  the  S.&S.92J, 
standard  weight  per  bushel  of  stone  coal,  and  the  measure  of  cord  *' ''' ""' 
wood." 

686.  The  act  of  April  13,  1865,  entitled  "an  act  supplementary  to  .  s.  4S. 927, 
an  act  to  provide  for  a  uniform  standard  of  weights  and  measures."  ***"  *^ 

687.  The  act  of  January  20, 1869,  entitled  "an  act  supplemental  to       66  v.  b. 
the  act  entitled  an  act  to  fix  the  compensation  of  members  and  officers 

of  the  general  assembly,  passed  April  2, 1866." 

688.  The  act  of  February  n,  1869,  entided  "  an  act  to  amend  sec-       ««».«. 
tion  two  of  an  act  supplementary  to  an  act  to  provide  for  the  creation 

and  regulation  of  incorporated  companies  in  the  state  of  Ohio,  passed 
May  1, 1852,  passed  April  6, 1859." 

689.  The  act  of  February  25,  1869,  entitled  "  an  act  for  the  pro-       eer.  12. 
tection  of  cranberry  marshes." 

690.  The  act  of  February  25,  1869,  entided  "  an  act  to  amend  the       «6».  1* 
twenty-third  section  sf  an  act  entitled  an  act  for  the  incorporation  of 
townships." 
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e8v.  16.  691.     The  act  of  February  25,  1869,  entitled  "an  act  to  prescribe 

and  regulate  the  liabilities  of  parties  and  sureties  on  official  and  other 
bonds." 

««T.  17.  692.     The  act  of  March  I,  1869,  entitled  " an  act  to  aniend  section 

one  of  an  act  passed  May  16,  1848,  [i808,]  entitled  an  act  to  amend 
original  sections  six  and  seven  of  the  act  entitled  an  act  relating  to  thi 
organization  of  courts  of  justice,  and  their  powers  and  duties,  passed 
February  19,  1852." 

66v.  21.  693.     The  act  of  March  i,    1869,   entitled  "an  act  to  define  the 

duty  of  supervisors  of  roads  in  the  state  of  Ohio,  in  removing  timber 
or  drift  against  bridges  in  their  road  districts." 

«6t.2i.  694.     The  act  of  March  i,  1869,  entitled  "  anact  to  amend  section 

seventeen  of  an  act  entitled  an  act  regulating  descents  and  the  distri- 
bution of  personal  estate,  passed  March  14,  1853." 

«6». 22.  695.     The  act  of  March  3,    1869,   entitled  "an   act  to    authorize 

county  commissioners  to  purchase  toll-bridges  and  make  them  free." 

«6v. 26.  696.     The  act  of  March  15,  1869,  entitled  "an  act  to  provide  for 

the  publication  of  the  number  of  horses,  cattle,  sheep,  hogs,  and  other 
animals  returned  for  taxation." 

66t. 27.  697.     The  act  of  March  15,  1869,  entitled  "an  act  to  punish  frauds 

in  weighing  live  stock,  hay,  coal,  grain,  and  iron,  or  other  commodities 
or  articles  of  merchandise." 

«6v. 28.  698.     The  act  of- March  15,  1869,  entitled  "an  act  supplementary 

to  an  act  entitled  an  act  for  the  execution  and  supervision  of  the  state 
printing  and  binding,  passed  March  24,  i860." 

66y. 28.  699.     The   act  of  March  15,  1869,  entitled  "an   act  to  establish 

standard  weights  for  lime  and  coke." 

66r. 80.  700.     The  act  of  March  17,  1869,  entitled  "an  act  supplementary 

to  the  act  entitled  an  act  to  provide  for  the  settlement  of  the  estates  of 
deceased  persons,  passed  March  23,  1840." 

«v.85.  701.     The  act  of  March  15,  1869,  entitled  "an  act  to  amend  section 

three  of  an  act  for  the  appointment  of  certain  officers  therein  named, 
passed  February  17,  1831,  as  amended  March  27,  1858." 

66r. 86.  702.     The  act  of  March  23,  1869,  entided  "an  act  supplementary 

to  the  act  to  prdvide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

66r. 87.  703.     The  act  of  March  23,  1869,  entitled  "an  act  to  amend  an 

act  entitled  an  act  to  amend  the  twenty-ninth  section  of  an  act  entitled 
an  act  for  the  incorporation  of  townships,  passed  March  14,  1853,  as 
amended  and  took  effect  April  29,  1854,  passed  March  20,  1866,  as 
amended  April  8,  1868." 

«6t.  39.  704.     The  act  of  April  3,  1869,  entitled  "an  act  to  amend  sections 

two  and  four  of  an  act  entitled  an  act  to  authorize  associations  of  per- 
sons f6r  carrying  freight  on  any  navigable  waters  of  the  state  of  OhiO; 
and  the  lakes  and  navigable  rivers  bordering  thereon,  passed  April  2, 
1859,  and  section  four  of  said  act  as  amended  March  6,  1866." 

««». 48.  70.^.     The  act  of  April  3,  1869,  entitled  "an  act  to  repeal  an  act 

entitled  an  act  defining  the  jurisdiction  of  the  probate  court  in  the  coun- 
ties of  Putnam  and  Paulding,  in  minor  criminal  cases,  passed  March  9, 
1866." 

«6t.  46.  706.     The  act  of  Ajiril  12. 1869,  entitled  "an  act  supplernentary  to 

the  act  to  j)rovide  for  the  regulation  of  incorporated  companies  in  the 
state  of  Ohio,  passed  Mny  1,  1852." 
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70~.  The  actot  April  6,  1869,  entitled  "an  act  to  amend  the  second 
sectioc  of  an  act  entitled  an  act  for  the  further  protection  of  cemeteries 
in  the  stite  or  Onio,  passed  March  ii,  1867." 

708.  The  act  of  April  27,  1869,  entitled  "an  act  authorizing  county 
commissioners  to  purchase  land  for  the  use  of  court-houses,  jails  and 
county  infirmaries,  and  to  erect  buildings  thereon ;  to  build  bridges,  and 
prescribing  their  duties  in  the  construction  of,  addition  to,  or  alteration 
of  any  court-house,  jail,  county  infirmary,  or  bridge ;  and  to  repeal  sec- 
tions four  and  five  of  the  act  passed  March  3,  183 1,  entitled  an  act  pro- 
viding for  the  erection  of  public  buildings  (S.  &  C.  vol.  2,  p.  1229^; 
the  act  entitled  an  act  granting  additional  authority  to  county  commis- 
sioners for  infirmary  purposes,  passed  April  16,  1867,  (S.  &  S.,  537); 
the  act  entitled  an  act  to  amend  section  three  of  an  act  enfct'ed  an  act 
further  to  prescribe  the  duties  of  county  commissioners,  passec  April  8, 
1856,  as  amended  April  4,  1866,  passed  May  9,  1868  (S.  &  S.,  87);  sec- 
tions twenty,  twenty-one,  and  twenty-three  of  the  act  entitled  an  act  for 
the  relief  of  the  poor,  passed  February  23,  and  took  effect  May  i,  1865 
{S.  &  S.  525);  and  sections  seven  and  eight  of  the  act  entitled  an  act 
prescribing  the  rates  of  taxation  for  state,  county,  township,  city  and 
other  purposes,  passed  April  30,  1862." 

709.  The  act  of  April  30,  1869,  entitled  "an  act  authorizing  county 
:ommissioners  to  levy  a  tax  for  road  purposes,  in  certain  cases." 

710.  The  act  of  April  30,  1869,  entitled  "an  act  to  authorize  «». ga. 
county  commissioners  to  locate  and  construct  turnpike  roads." 

711.  The  act  of  April  30,  1869,  entitled  "an  act  to  amend  section 
four  of  an  act  entitled  an  act  for  opening  and  regulating  roads  and 
highways,  passed  January  27,  1853." 

712.  The  act  of  April  30,  1869,  entitled  " an  act  supplementary  to       ssv.  n. 
an  act  to  provide  for  the  creation  and  regulation  of  incorporated  com- 
panies in  the  state  of  Ohio,  passed  May  i,  1852." 

713.  The  act  of  April  30,  1869,  entitled  "an  act  to  repeal  an  act  ggv. 72. 
entitled  an  act  defining  die  jurisdiction  of  the  probate  court  of  the  • '  ' 
counties  of  Fulton,  Williams,  Sandusky,  Van  Wert,  Darke,  Wyandot, 

and  Coshocton,  in  minor  criminal  cases,  passed  March  9,  1867,  so  far 
as  the  same  is  applicable  to  the  county  of  Fulton." 

714.  The  act  of  April  30,  1869,  entitled  "an  act  to  provide  for  the       «6t.  77. 
better  regulation  of  railroad  companies,  and  to  protect  the  rights  of 
minority  stockholders." 

715.  The  act  of  May  4,  1869,  entitled  "an  act  to  provide  for  the  66t.90. 
better  protection  of  free  bridges,  and  to  repeal  section  four  of  an  act 

therein  named." 

716.  The  act  of  May  4,  1869,  entitled  "an  act  to  amend  an  act  mv. 91. 
fixing  the  rate  of  interest." 

717.  The  act  of  May  4,  1869,  entitled  "an  act  to  regulate  theexe-  eev. s*. 
cution  and  transfer  of  notes  given  for  patent  rights,  and  to  repeal  an 

act  on  the  same  subject,  passed  May  5,  1868." 

718.  The  act  of  May  4,  1869,   entitled  "an  act  supplementary  to       66v.94. 
an  act  entitled  an  act  to  provide  for  the  voluntary  dissolution  of  corpo- 
rations, passed  April  15,  1867." 

719.  The  act  of  May  4,  1869,  entitled  "an  act  to  protect  more  eev.si. 
effectually  the  lives  of  railroad  passengers  from  casualties  by  fire." 

720.  The  act  of  May  6,  1869.  entitled  "an  act  to  reimburse  per-  66v. lUL 
sons  for  arresting  those  charged  with  criminal  ofienses." 

721.  The  act  of  May  6,  1869,  entitled  "an  act  to  establish  and  fix  66 v. m. 
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the  standard  by  which  lard  oil  shall  be  sold,  and  to  provide  for  the 
inspection  of  barrels  therefor." 

66v.  117.  722.     The  act  of  May  6,   1869,  entitled    "an  act  to   regulate   the 

standard  weight  per  bushel  of  stonecoal,  and  the  measure  of  cord-wood 
and  tan-bark." 

66».  120.  723.     The  act  of  May  6,  1869,  entitled  "an   act  to  amend  an  act 

.entitled  an  act  to  amend  section  one  of  an  act  entitled  an  act  to  author- 
ize the  establishment  of  lines  of  true  meridian  in  the  several  counties 
of  the  state  of  Ohio." 

«v.i25.  724.     The  act  of  May  6, 1 869,  entitled  "an  act  to  amend  section 

one  of  an  act  making  provision  for  the  incorporation  of  cemetery  asso- 
ciations, passed  February  24, 1848,  (Swan  &  Critchfield,  page  225,)  as 
amended  March  9,  1866." 

66 V.  126.  72.5.     The  act  of  May  6,  1869,  entitled  "an  act  to  provide  for  the 

sale  of  real  estate  donated,  devised,  or  bequeathed  to  religious  uses, 
in  certain  cases." 

66 V.  131.  726.     The  act  of  May  7, 1869, entitled  "an  act  to  provide  lor  the 

keeping  in  repair  of  gravel  or  macadamized  roads  heretofore  or  here- 
after constructed  under  the  laws  of  the  state  of  Ohio,  and  to  authorize 
county  commissioners  to  convert  such  of  said  roads  as  charge  and 
receive  toll  into  free  roads." 

66v.  186.  727.     The  act  of  May  7,  1869,  entitled  "an  act  for  the  regulation 

of  bridge  companies." 

66t.  140.  728.     The  act  of  May  7,  1869,  entitled  "an  act  supplementary  to 

an  act  supplementary  to  an  act  to  provide  for  and  regulate  street  rail- 
road companies,  passed  March  27,  1866." 

66 V.  142.  729.     The  act  of  May  7,  1869,  entitled  "an  act  to  amend  section 

two  of  an  act  to  regulate  the  election,  contest  of  election,  and  the 
resignation  of  justices  of  the  peace,  passed  March  11,  1853." 

66T.287.  730.     The  act  of  May  6,  1869,  entitled  "an  act  to  establish  a  code 

of  criminal  procedure  for  the  state  of  Ohio." 

66V.8S*.  731.     The  act  of  May  7,  1869,  entitled   "an  act  supplementary  to 

an  act  entitled  an  act  to  authorize  receivers  of  insolvent  railroad  com- 
panies to  sell  unfinished  road-beds  and  franchises,  passed  May  14, 
1868." 

66 V. 335.  732.     The  act  of  May  7,  1869,  entitled  "an  act  to  prevent  citizens 

and  corporations  of  this  state  from  being  concluded  by  judgments  ren- 
dered in  other  states,  where,  by  mistake  or  fraud,  no  actual  .service 
was  made  upon  the  defendants." 

66 V. 385.  733.     The  act  of  May  7,  1869,  entitled  "an  act  to  require  railroad 

companies  to  drain  water  from  the  sides  of  their  road-beds  in  certain 
cases." 

66 V. 338.  734.     The  act  of  May  7,  1869,  entitled  "an  act  to  amend  section 

two  of  an  act  entitled  an  act  to  authorize  county  commissioners  to  pur- 
cha.se  toll-bridges,  and  make  them  free,  passed  March  3,  1869." 

66 V. 338.  7.35.     The  act  of  May  7,1869,  entitled  "an  act  to  improve  the  law 

of  evidence  concerning  the  titles  of  real  estate." 

66 V.  339.  736.     The  act  of  May  7,  1869,  entitled  "an  act  to  amend  sections 

two  and  three  of  an  act  to  authorize  the  erection,  improving,  enlarging, 
or  constructing  additions  to  town  halls,  passed  April  2.  i866." 

66V.340.  737.     The  act   of  May  7,  1869,  entitled  "an   act  prescribing  the 

rates  of  taxation  for  state  purposes  for  1869,  and  to  repeal  section  one 
of  the  act  prescribing  the  rates  of  taxation  for  state  purposes,  passed 
April  5,  1866." 
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738.  The  act  of  May  7,  1869,  entitled  "  an  act  to  amend  .section       eev  iwe. 
two  of  an  act  entitled  an  act  to  require  mortgages  or  bills  of  sale  of 
personal  property  to  be  deposited  with  township  clerks,  passed  Febru- 
ary 24,   1846,   as  amended  by  section  one  of  an  act  entitled  an  act  to 

amend  section  two  of  an  act  to  require  mortgages  and  bills  of  sale  of 
personal  property  to  be  deposited  with  township  clerks,  passed  April 
11,1863." 

739.  The  act  of  May  7,  1869,  entitled  "an  act  to  provide  for  the       ssr. m, 
incorporation  of  certain  colleges  therein  described." 

740.  The  act  of  May  7,  1869,  entitled  "  an  act  supplementary  to       «6t.  ssi 
an  act  requiring  the  return  of  statistics,  passed  April  3,  1868." 

741.  The  act  of  January  14,  1870,  entitled  "an  act  to  repeal  an       67t. «. 
act  entitled  an  act  relating  to  the  inspection  of  steam  boilers,  and  for 

the  better  protection  of  life  and  property  against  accidents  by  steam 
boiler  explosions,  passed  May  7,  1869." 

742.  The  act  of  February  16,  1870,  entitled  "an  act  supplemen-       svt. ». 
tary  to  an  act  passed  April  30,  1869,  entitled  an  act  to  authorize  county 
commissioners  to  locate  and  construct  turnpike  roads." 

743.  The  act  of  February  19,  1870,  entitled  "an  act  to  amend  an       «7v.  10. 
act  supplementary  to  an  act  to  provide  for,  and  regulate  street  railroad 
companies,  passed  April  10,  1867." 

744.  The  act  of  February   24,  1870,  entitled  "an  act  to  amend       87».  i^ 
section  nine  of  an  act  entitled  an  act  to  provide  for  the  establishment 

and  governnient  of  reform  schools,  passed  April  2,  1858." 

745.  The  act  of  March  i,  1870,  entitled  "an  act  to  amend  section       «7*-  «<• 
one  of  an  act  entitled  an  act  to  atuthorize  the  adoption  of  children, 

passed  March  29,  1859.'' 

746.  The  act  of  February  8,  1870,  entitled  "an  act  to  amend  sec-       «7r. is. 
tion  three  (3)  of  an  act  supplementary  to  an  act  making  certain  instru- 
ments of  writing  negotiable,  passed  February  25,  1820,  and  as  amended 

March  26,  and  took  effect  June  2,  1861." 

747.  The  act  of  February  17,  1870,  entitled  "an  act  to  amend  the       6jv.  is. 
twenty-first  section  of  an  act  entitled  an  act  to  establish  the  superior 

court  of  Montgomery  county." 

748.  The  act  of  February  19,  1870,  entitled  "an  act  prescribing       67»i«- 
the  rates  of  taxation  for  state  purposes  for  the  year  1870." 

749.  The  act  of  March  18,  1870,  entitled  "an  act  to  authorize  town-       *'  *•  "••' 
ship  trustees  to  appropriate  surplus  bounty  funds  to  school  purposes." 

7bO.     The  act  of  March  i8,  1870,  entitled  "an  act  to  authorize       wv.  2a 
county  commissioners  to  pay  bounties  for  killing  wolves." 

751.  The  act  of  March  22,  1870,  entitled  "an  act  relative  to  the       87  v.  24 
removal  of  minors,  under  sentence  for  felonies,  to  reform  institutions." 

752.  The  act  of  March  22,  1870,  entitled  "an  act  to  enable  the       ti7v  si 
trustees  of  certain  literary  institutions  to  sell  their  property,  and  close 

their  corporate  existence." 

753.  The  act  of  March  25,  1870,  entitled  "an  act  to  encourage  the       «7».  as. 
study  of  anatomy." 

754.  The  act  of  March   25,  1870,  entitled   "an  act  to  authorize       67t. sa. 
laanufacturing  corporations  to  issue  preferred  stock." 

755.  The  act  of  April  2,  1870,  entitled  "an  act  to  amend  section       «»  »- 
five  of  an  act  entitled  an  act  to  amend  sections  seven,  eight,  nine,  and 

ten  of  an  act  pas.sed  April  12,  1858,  entitled  an  act  to  relieve  district 
courts,  and  to  give  greater  efficiency  to  the  judicial  system  of  the  state, 
passed  April  6,  1859." 
Vol.  II.-I3. 
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6»». 80.  756.     The  act  of  April  2,  1870,  entitled  "an  act  supplementary  lo 

an  act  to  provide  for  the  (;reation  and  regulation  of  incorporated  com- 
panies in  the  state  of  Ohio,  passed  May  i,  1852,  and  an  act  to  amend 
sections  sixty-six,  sixty-seven,  and  seventy  of  the  aforesaid  act,  pa-ssed 
January  26,  1865." 

«7».  S5.  757.     The  act  of  April  6,  1870,  entitled  "an  act  further  supplemen- 

tary to  the  act  making  provision  for  the  incorporation  of  cemetery  asso- 
ciations, passed  February  24,  1848." 

67y.  an.  758.     The  act  of  April  6,  1870,  entitled  "an  act  limiting  the  com- 

pensation of  certain  officers  therein  named." 

«'*•«•  759.     The  act  of  April  12,  1870,  entitled  "an  act  to  amend  an  act 

entitled  an  act  to  regulate  the  election  of  state  and  county  officers,  passed 
May  3,  1852." 

•7t.  61.  760.     The  act  of  April  14,  1870,  entitled  "  an  act  supplemental  and 

amendatory  to  the  act  to  preserve  the  purity  of  elections,  pas.sed  March 
20,  1841." 

<7  V.  82.  761.     The  act  of  April  14,  1870,  entided  "an  act  to  authorize  county 

commissioners  and  councils  of  incorporated  villages  to  contract  for  the 
delivery  of  material  for  the  construction  of  roads  and  the  improvement 
of  streets  in  certain  cases." 

«7r. 58.  762.     The  act  of  April  14,  1870,  entitled  "an  act  to  establish  Ohio 

Soldiers'  and  Sailors'  Orphans'  Homes." 

87  T.  88.  763.     The  act  of  April  16,  1870,  entitled  "  an  act  to  enable  cities  of 

the  first  class  to  aid  and  promote  education." 

67  y.  »i.  764     The  act  of  April  18, 1870,  entitled  "  an  act  authorizing  county 

commissioners  to  repair  roads  and  construct  levees  or  embankments  in 
certain  cases,  and  to  establish  free  ferries." 

«7 ».  n.  765.     The  act  of  April  18,  1870,  entitled  "an  act  to  authorize  stock- 

yard companies. " 

•T».  »4,  766.     The  act  of  April  18,  1870,  entitled  "an  act  supplementary  to 

an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of  incor- 
porated companies  in  the  state  of  Ohio,  passed  May  1,  1852." 

eTr. 98.  767.     The  act  of  April  18,  1870,  entitled  "an  act  supplementaty  tp 

an  act  entitled  zfi  act  to  preserve  the  purity  of  elections,  passed  March 
20,  1841." 

«»».  m.  768.     The  act  of  April  18,  1870,  entitled  "an  act  to  amend  sections 

seven  and  ten  of  an  act  entitled  an  act  to  provide  against  the  evils 
resulting  from  the  sale  of  intoxicating  liquors  in  the  state  of  Ohio, 
passed  May  i,  1854." 

•7t.  10s.  769.     The  act  of  April  18,  1870,  entitled  "an  act  providing  for  the 

election  of  county  auditors,  and  prescribing  their  duties." 

•7».  lu.  770.     The  act  of  April  18,  1870,  entitled  "an  act  supplementary  to 

an  act  passed  February  16,  1870,  entitled  an  act  supplementary  to  an 
act  passed  April  30,  1869,  entitled  an  act  to  autjiorize  county  commis- 
sioners to  locate  and  construct  turnpike  roads  (vol.  66,  O.  L.  6a),  passed 
February  16, 1870." 

«8».  II.  771.     The  act  of  January  19,  187 1,  entitled  "an  act  supplementary 

to  an  act  entitled  an  act  to  amend  section  one  of  an  act  entitled  an  act 
to  enable  associations  of  persons  for  building  hotels  and  for  other  pur- 
poses to  become  bodies  corporate,  passed  April  5,  1866,  as  amended  by 
an  act  passed  April  16,  1867  (passed  April  25,  1868,  65  vol.  stat.  io8)." 

«».  15.  772.     The  act  of  January  31,  1 871,  entitled  "  an  act  to  provide  for 

the  erection  and  maintenance  of  chutes  for  the  passage  of  &sh  over  tbe 
dams  across  the  streams  of  this  state." 
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773.  The  act  of  February  i6,  187 1,  entitled  "an  act  to  amend  sec-       68t.  » 
tion  seven  of  the  act  entitled  an  act  authorizing  county  commissioners 

to  purchase  land  for  the  use  of  courthouses,  jails,  and  county  infirm- 
aries, and  to  erect  buildings  thereon ;  to  build  bridges,  and  to  prescribe 
their  duties  in  the  construction  of,  addition  to,  or  alteration  of  any  court- 
house^  jail,  county  inlirmary,  or  bridge,  and  to  repeal  sections  four  and 
five  of  the  act  passed  March  3,  1831,  entitled  an  act  providing  for  the 
erection  of  public  buildings  (S.  &  C.  vol.  2,  p.  1229) ;  the  act  entitled 
an  act  granting  additional  authority  to  county  commissioners  for  infirm- 
ary purposes,  passed  April  16,  1867  (S.  &  S.  537) ;  the  act  entitled  an 
act  to  amend  section  three  of  an  act  entitled  an  act  further  to  prescribe 
die  duties  of  county  commissioners,  passed  April  8,  1856,  as  amended 
April  4, 1866,  passed  May  9,  1868  (S.  &  S.  87);  sections  twenty,  twenty- 
one  and  twenty-three  of  the  act  entided  an  act  for  the  relief  of  the 
poor,  passed  February  23,  and  took  effect  May  i,  1865  (S.  &  S.  525); 
and  sections  seven  and  eight  of  tlie  act  entitled  an  act  prescribing  the 
rates  of  taxation  for  state,  county,  township,  city,  and  other  purposes, 
passed  April  30,  1862,  (S.  &  S.  777);  passed  April  27,  1869." 

774.  The  act  of  February  24,  1871,  entitled  "an  act  to  protectthe       68».tT. 
elections  of   voluntary  political  associations,   and   to  punish  frauds 
therein." 

775.  The  act  of  March  10,   187 1,  entided  "an  act  to  pronrate  the       mt.  u. 
safety  of  travelers  upon  railways  in  the  state  of  Ohio."  1 

776.  The  act  of  March  r3,  1871,  entitled  "an  act  to  provide  for       6$v. m. 
the  issuing  of  certificates  of  stock  to  the  members  of  manufactoring 
companies  in  the  state  of  Ohio." 

777.  The  act  of  March  t8,  1871,  entitled  "an  act  for  the  protec-       «8v. «. 
tion  of  fish  in  the  rivers,  streams,  creeks,  lakes,  ponds,  and  reservoirs 

of  this  state,  and  for  the  repeal  oif  an  act  therein  named:" 

778.  The  act  of  March  18,187-1,  entitled  "an  act  to  provide  fbr       w*. 4s. 
the  incorporation  of  printing  and  publishing  houses  by  religioas.denain- 
inations. " 

779.  The  act  or  March  30,  1870  [1871],  entitled  "an  act  to  amend       m  t.  a 
Section  two  of  an  act  concerning  the  rights,  and.  liabilities  of  married 
voraen,  passed  April  3,  and  took  effect  May  i,  1861." 

780.  The  act  of  March  30,  187 1 .  entitled  "  an  act  to  amend  section       «8  t.  so. 
three  of  an  act  entitled  an  act  supplemfintary.  to  an  act  for  the  eneour^ 
agement  of  agriculture,  passed  February  15,  1853,   (S.  4c  C,  p.  67), 

as  ameaded  April  8,  1868." 

791.     The  act  of  Aprils,  1871,  entided  "  an  act  to  amend  section       stv.  ss. 
Aree  of  an  act  to  provide  for  the  appointment  of  a  commissioner  of 
railroads  and  telegraphs,  and  to  prescribe  his  duties,  passed  and  took 
effect  April  5,  1867." 

782.  The  act  of  April  12,  1871,  entitled  "an  act  supplemental  to       «««.«•. 
an  act  entided  an  act  limiting  the  compensation  of  certain  officers 

therein  named,  passed  April  6,  1870." 

783.  The   act  of.  April    12,    187 1,   entided   "an  act  relating  to       mt.«o. 
ditches." 

784.  The  act  of  April  20,  187 1,  entitled  "an  act  to  authorize  the       esr.n. 
commissioners  of  the  several  counties  of  the  state  to  receive  bequests, 
donations,  and  gifts,  and  tp  erect  monuments  to  the  memory  of  the  sol- 
diers who  died  or  were  killed  in  the  war  of  eighteen  hundred  and  sixty- 
one,  and  to  levy  taxes  therefor  when  authorized  by  a  vote  of  the  people. " 

785.  The  act  of  April  20,  1871,  entitled  "an  act  supplementary  to       ttr.n. 
Ae  act  entitled  an  act  to  provide  for  surveys  of  mines  in  certain  cases." 
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68T.7S.  786.     Theact  of  April  26,  1871,  entitled  "  an  act  to  authorize  county 

commissioners  to  pay  expenses  to  persons  authorized  to  pursue  after 
fugitives  from  justice  charged  with  crime,  upon  the  requisition  of  the 
governor." 

68t.-«.  787.     The  act  of  April  26,  1871,  entitled  "an  act  to  amend  section 

eighteen  of  an  act  entitled  an  act  limiting  the  compensation  of  certain 
officers  therein  named,  passed  6th  of  April,  1870." 

68». ».  788.     The  act  of  April  26,  1871,  entitled   "an  act  for  regulating 

settlements  between  county  commissioners  and  sheriffs,  and  for  the  pay- 
ment of  balances  found  due  on  any  such  settlement.'" 

«ev. 88.  789.     The  act  of  April  26,  1871,  entitled  "an  act  to  amend  section 

seven  of  an  act  entitled  an  act  requiring  annual  settlements  by  county 
officers." 

«».  91.  790.     The  act  of  April   29,  187 1,  entitled  an  act  supplementary  to 

the  act  entitled  an  act  to  provide  for  the  keeping  in  repair  of  gravel 
and  macadamized  roads  heretofore  or  hereafter  constructed  under  the 
laws  of  the  state  of  Ohio,  and  to  authorize  county  commissioners  to 
convert  such  of  said  roads  as  charge  and  receive  toll  into  free  roads, 
and  explanatory  of  the  twelfth  section  of  said  act  of  May  7,  1869." 

«».  98.  791.     The  act  of  May  1,  1871,  entitled  "an  act  to  amend  section 

four  of  an  act  passed  February  16,  1870,  supplementary  to  an  act 
passed  April  30,  1869,  entitled  an  act  to  authorize  county  commission- 
ers to  locate  and  construct  turnpike  roads." 

68v.  94.  792.     The  act  of  May  i,  1871,  e;ititled  "an  act  supplementary  to 

an  act  to  authorize  the  county  commissioners  to  construct  roads  on  a 
petition  of  a  majority  of  resident  land-owners  along  and  adjacent  to  the 
line  of  said  road,  and  to  repeal  an  act  therein  [named]." 

«»¥. 96.  793.     The  act  of  May  i,  1871,  entitled  "an  act  to  amend  section 

two  of  an  act  requiring  the  return  of  statistics,  passed  and  took  effect 
April  3,  1868." 

«8».  103.  794.     The  act  of  May  i,  1871, entitled  "an  acj  to  amend  sections 

nine  and  nineteen  of  an  act  authorizing  county  commissioners  to  pur- 
chase land  for  the  use  of  court-houses,  jails,  and  county  infirmaries, 
and  to  erect  buildings  thereon ;  to  build  bridges,  and  prescribing  their 
duties  in  the  construction  of,  addition  to,  or  alteration  of  any  court- 
house, jail,  county  infirmary,  or  bridge;  and  to  repeal  certain  acts  and 
parts  of  acts  therein  named,  passed  April  27,  1869." 

«T.  109.  795.     Section  two  of  the  act  of  May  i,  1 871,  entitled  "an  act  to 

amend  sections  one  and  two  of  an  act  entitled  an  act  to  distribute  among 
the  several  counties  of  the  state  the  surplus  volumes  of  the  Ohio  reports 
in  the  state  library,  passed  .^pril  8,  1865  (S.  &  S.  p.  623;  67  vol.  staL 
loi),  and  for  other  purposes." 

asr.  ito.  796.     The  act  of  May  I,  187 1,  entitled  "  an  act  supplementary  to  an 

act  entitled  an  act  to  authorize  county  commissioners  to  construct  roads 
on  a  petition  of  a  majority  of  resident  land-owners  along  and  adjacent 
to  the  line  of  said  road,  and  to  repeal  an  act  therein  named,  passed  March 
29,  1867  (S.  &  S.  671),  and  an  act  amendatory  thereof,  entitled  an  act 
to  amend  sections  one,  two,  four,  five,  six,  and  eleven  of  an  act  entitled 
an  act  to  authorize  the  county  commissioners  to  construct  roads  on  peti- 
tion of  a  majority  of  the  resident  land-ownerg  along  and  adjacent  to  the 
line  of  said  road,  and  to  repeal  an  act  therein  named,  passed  March  29, 
1867,  passed  March  31,  i868." 

w».  m.  797.     The  act  of  May  i,  1871,  entitled  "an  act  to  amend  sections 

ten  and  eleven  of  an  act  entitled  an  act  to  amend  an  act  for  opening 
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and  regulating  roads  and  highways,  passed  January  27,  1853,  passed 
April  8,  1856." 

798.  The  act  of  May  1,  1871,  entitled  "an  act  to  authorize  the       6Sv. im. 
appointment  of  sp>ecial  constables  in  certain  cases." 

799.  The  act  of  February  12,  1872,  entitled  "an  act  to  amend  an       at-w.u. 
act  entitled  an  act  prescribing  the  fees  of  county  treasurers,  passed 
April  9,  1861." 

800.  The  act  of  February  14,  1872,  entitled  "an  act  amendatory       «9*.  14. 
of  and  supplementary  to  an  act  to  provide  for  the  creation  and  regula- 
tion of  incorporated  companies  in  the  state  of  Ohio,  passed  May  i, 
1852." 

801.  The  act  of  March  7,  1872,  entitled  "an  act  to  amend  the       »t. i& 
firsl  section  of  the  act  passed  February  26,  1857,  entitled  an  act  sup- 
plementary to  the  act  entitled  an  act  creating  the  office  of  county  sur- 
veyor, and  defining  his  duties,  passed  March  3,  1831." 

802.  The  act  of  March  7,  1872,  entitled  "an  act  to  amend  section       wt.  » 
one  of  an  act  entitled  an  act  supplementary  to  the  act  entitled  an  act 
to  provide  for  the  creation  and  regulation  of  incorporated  companies 
in  the  state  of  Ohio,  passed  April  15,    1867." 

803.  The  act  of  March  7,  1872,  entitled  "an  act  to  provide  for       69». 22. 
vaccination  in  the  public  schools  of  this  state,  and  to  prevent  the 
spread  of  small-pox  therein." 

804.  The  act  of  March  11,  1872,  entitled  "an  act  to  amend  sec-       «»t. m. 
tions  one,  two,  and  five  of  an  act  supplementary  to  an  act  to  provide 
for  the  creation  and  regulation  of  incorporated  companies  in  the  state 
of  Ohio,  passed  May  i,  1862  [1852]." 

805.  The  act  of  March  11,  1872,  entitled  "an  act  to  amend  an       69t. «. 
act  entitled  an  act  regulating  the  charges  for  transportation  of  freight 
upon  railroads  within  this  state." 

806.  The.  act   of   March   12,    1872,  entitled  "an  act  relating  to       «»». si. 
receivers  of  railroads." 

807.  The  act  of  March  12,  1872,  entitled  "an  act  to  provide  for       ssr. gj. 
establishing  an  insurance  department  in  the  state  of  Ohio."  ■>{,' 

808.  The  act  of  March  13,  1872,  entitled  "an  act  to  establish  <»». 40.  .  '; 
boards  of  control,  and  to  prescribe  their  duties."                                                         '  '  .''■ 

809.  The  act  of  March  21,  1872,  entitled  "an  act  to  amend  sec-  8»t. «.  '.^ 
tion  two,  twelve,  and  thirteen  of  an  act  entitled  an  act  to  establish  '  ;,' 
boards  of  control,  and  to  prescribe  their  duties,   passed   March   13,                                            "-* 

1872."  •  .     r-h' 

810.  The  act  of  March  25,  1872,  entitled  "an  act  to  prevent  acci-  ssv.  49.  /;^: 
dents  by  railroads."  V 

811.  The  act  of  March  25,  1872,  entitled  "an  act  to  provide  for  so  v.  so.  ■■f. 
the  government  of  county  infirmaries,  and  for  the  addition  to  or  altera-  '''^j 
tion  of  infirmary  buildings,  in  certain  cases."  ^, 

812.  The  act  of  March  26,  1872,  entitled  "an  act  to  amend  sec-  «9y. m.  ■^- 
tion  one  of  an  act  entitled  an  act  supplementary  to  an  act  entitled  an  ' .' 
act  for  opening  and  regulating  roads  and  highways,  passed  and  took  '  .'; 
effect  March  12,   1861."  :-: 

813.  The  act  of  March  26,  1872,  entitled  "an  act  to  encourage  the  69y.6«. 
organization  of  fire  companies." 

814.  The  act  of  March  30,  1872,  entitled  "an  act  to  cure  certain  69t. «oi 
defects  and  informalities  in  incorporating  associations  under  [an]  act 

to  provide  for  the  organization  of  homestead  building  associations, 
passed  May  9,  1868." 
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e9T.si.  S15.     The  act  of  March  30,  1^74,  entitled  "an  act  to  -autfaorise 

county  commissioners  to  cause  bridges  to  be  constructed  on  certain 
public  highways  in  incorporated  villages." 

Mr. 61.  816.     The  act  of  April  3, 1872,  entitled  "an  act  to  authorize  coia- 

mittees  of  the  general  assembly  to  compel  the  attendance  of  witnesses, 
and  for  other  purposes." 

«»  Y.  6S.  817.     The  act  of  April  3,  1872,  entitled  "  an  act  to  amend  an  act  to 

provide  for  the  incorporation  of  certain  colleges  therein  described." 

wv.  67.  818.     The  act  of  April  10,  187a,  entitled  "an  act  to  prevent  the 

imlawful  cutting  of  timber,  etc.,  and  to  repeal  an  act  entitleid  an  act  for 
the  punishment  of  certain  offenses  therein  named,  passed  and  took 
effect  April  11,  1862." 

68*. 69.  819.     The   act  of  April   10,  1872,  entitled  "an  act  to  authcfrise 

county  commissioners  to  execute  bonds  of  indemnity  in  certain  cases." 

6»r.  71.  820.     The  act  of  April  12,  1872,  entitled  "'an  act  supplemental  to 

die  act  passed  May  13,  1868,  entitled  an  act  to  provide  for  the  perpet- 
uation of  boards  of  trustees  and .  the  appointment  of  visitors  [of  uni- 
versities] and  colleges." 

69  v.  74.  821.     The  act  of  April  16,  1872,  entitled  "an  act  to  provide  for  the 

entry  of  release  or  satisfaction  of  mortgages  and  other  liens  of  record, 
in  certain  cases." 

e»T.  75.  822.     The  act  of  April  17,  1872,  entitled  "an  act  to  amend  an  act 

entitled  an  act  limiting  the  compensation  of  certain  officers  therein 
named,  passed  April  6,  1870." 

69y.  76.  823.     The  act  of  April  17,  1872,  entitled  "an  act  supplementary  to 

an  act  entitled  an  act  to  incorporate  the  original  surveyed  townships, 
passed  March  14,  1831,  and  to  repeal  an  act  therein  named." 

e»».7&  824.     The  act  of  April  17,  1872,  entitled  "an  act  supplementary  to 

an  act  for  the  reorganization  of  the  state  library,  and  to  provide  for  the 
appointment  oriibrarian,  passed  January  27,  1853." 

6<jt.  M).  825.     The  act  of  April  20,  1872,  entitled  "an  act  to  authorize  stock- 

holders of  joint  stock  and  other  corporations  to  fix  the  number  of  their 
boards  of  directors." 

69 ▼.  80.  826.     The  act  of  April  20,  1872,  entitled  "  an  act  to  authorize  county 

commissioners  to  establish  corners  of  townships." 

69v. 82.  827.     The  act  of  April  20,  1872,  entitled  "an  act  supplementary 

to  an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of 
incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

«»T. 97.  828.     The  act  of  April  23,  1872,  entitled  "an  act  to  amend  section 

six  of  an  act  to  provide  for  the  election,  qualification,  and  removal 
from  office  of  the  clerks  of  the  courts  of  common  pleas,  and  to  pre- 
scribe the  manner  of  filling  vacancies  in  said  office,  passed  January  31, 
1852." 

69V.99.  829.     The  act  of  April  23,  1872,  entitled  "an  act  relative  to  the 

appointment  and  duties  of  a  reporter  of  the  supreme  court,  and  the 
preparation,  publication,  and  distribution  of  reports  of  said  court." 

«9v.  104.  830.     The  act  of  April  23,  1872,  entitled  "an  act  to  amend  section 

one  of  an  act  passed  March  31,  1859,  supplementary  to  an  act  entitled 
an  act  defining  the  jurisdicticn  and  regulating  the  practice  of  probate 
courts  in  the  counties  of  Erie,  Lucas,  Richland,  Holmes,  Montgom- 
ery, Delaware,  Franklin,  Scioto,  and  Jefferson,  passed  April  12,  1858 
[O.  L.,  vol.  55,  page  186],  and  to  extend  the  operation  of  said  act  to 
the  counties  of  Meigs,  Mercer,  Auglaize,  Lawrence,  Harrison,  Henry, 
Belmont,  Stark,  and  Williams,  pa-ssed  April  4,  1859  [O.  L.,  vol.  56, 
page  303],  and  to  repeal  an  act  therein  named."  ' 
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831.  The  act  of  April  23,  1873,  entitled  "an  act  to  amend  section       e»v.  nt. 
tvrenty-six  of  an  act  entitled  an  act  relating  to  roads  and  highways, 

passed  March  9,  1868." 

832.  The  act  of  April  23,  187a,  entitled  "an  act  relative  to  putting       69 v.  107. 
up,  inspecting,  and  sale  of  fish." 

833.  Theactof  April  25,  1872,  entitled  "an  act  further  to  prescribe       so  v.  no. 
the  duties  of  county  commissioners." 

834.  The  act  of  April  27,  1872,  entitled  "an  act  to  regulate  insur-       69  v.  mo. 
ance  companies  doing  an  insurance  business  in  the  state  of  Ohio." 

835.  The  act  of  April  27,  1872,  entitled  "an  act  to  amend  section       69 t.  loa 
one  of  an  act  entitled  an  act  supplementary^to  the  act  entitled  an  act 
defining  the  jurisdiction  and  regulating  the  practice  of  probate  courts, 

passed  March  14^1853,  and  the  act  supplementary  thereto,  and  to  amend 
said  acts,  passed  May  i,  1864,  [1854],  passed  March  4,  1865." 

836.  The  act  of  April  27,  1872,  entitled  "  an  act  supplementary  to       69v.  iss. 
an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of  incor- 
porated companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

837.  The  act  of  April  27,  1872,  entitled  "an>act  to  promote  and       i»».  i6& 
encourage  law  library  associations." 

838.  The  act  of  April  27,  1872,  entitled  "an  act  to  amend  an  act       6»».  t6». 
entitled  an  act  further  to  prescribe  the  duties  of  sheriffs  and  coroners, 

passed  and  took  effect  April  30,  1868." 

839.  The  act  of  April  27,  1872,  entitled  "an  act  supplementary  to       69 t.  m. 
an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of  in- 
corporated companies  in  the  state  of  Ohio,  passed  May  i;  1852." 

840.  The  act  of  April  27,  1872,  entitled  "an  act  to  provide  for  the       69 t.  its. 
incorporation  of  educational  associations." 

841.  The  act  of  April  27,  1872,  entitled  "an  act  to  amend  an  act       69 ♦.  m. 
entitled  an  act  relating  to  the  sale  of  bonds  of  railroad  companies,  and 

10  increase  the  number  of  directors,  passed  December  15,  1852." 

842.  The  act  of  April  27, 1872,  entitled  "  an  act  to  provide  for  the       C9  v.  174. 
appointment  of  guardians  for  imbeciles." 

843.  The  act  of  April  27,  1872,  entitled  "an  act  to  amend  an  act       car.  177. 
to  extend  the  time  for  the  completion  of  unfinished  railroads,  passed 

April  14,  1870." 

844.  The   act  of  April   27,   1872,  entitled  "an   act  to   authorize       69».  177. 
hydraulic  companjes  incorporated  under  the  laws  of  this  state  to  con- 
solidate with  hydraulic  companies  in  adjoining  states." 

846.     The  act  of  April  27,  1872,  entitled  "an  act  to  make  it  the       69 y.  its. 
duty  of  county  auditors  to  levy  extra  taxes  for  road  purposes  in  cer- 
t^n  cases,  supplemental  to  an  act  passed  May  i,  1871." 

846.  The  act  of  April  29,  1872,  entitled  an  "  act  to  provide  for  the       ^g^  uo. 
classification  and  election  of  trustees  of  institutions  of  learning." 

847.  The  act  of  April  29,  1872,  entitled  "  an  act  to  amend  section       69  v.  iss. 
fifty-live  of  an  act  entitled  an  act  to  provide  for  the  creation  and  regu- 
lation of  incorporated  companies  in  the  state  of  Ohio,  passed  May  t, 

1852." 

848.  The  act  of  April  29,  1872,  entitled  "an  actto  amend  sections       69r.  186 
(ive  and  six  of  an  act  entitled  an  act  for  opening  and  regulating  roads 

and  highways,  passed  January  27,  1853." 

849.  The  act  of  April  29,  1872,  entitled  "  an  act  to  amend  an  act       69  ♦.  i«&. 
entitled  an  act  to  provide  for  the  appointment  of  a  messenger  of  the 
supreme  court,  passed  January  28,  1869." 
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«9v. m.  850.     The  act  of  April  29,  1872,  entitled  "an  act  supplementary  to 

an  act  entitled  an  act  to  provide  for  the  keeping  in  repair  of  gravel  or 
macadamized  roads,  heretofore  or  hereafter  constructed  under  the  laws 
of  the  state  of  Ohio,  and  to  authorize  county  commissioners  to  convert 
such  roads  as  charge  and  receive  toll  into  free  roads,  passed  May  7, 
1869." 

<9*.  liM.  851.     The  act  of  April  29,  1872,  entitled  " an  act  to  amend  section 

three  of  an  act  to  authorize  the  incorporation  of  oil  transportation  com- 
panies, passed  April  25,  1868." 

69  V.  196.  852.     The  act  of  April  29,  1872,  entitled  "  an  act  supplementary  to 

an  act  entitled  an'  act  to  protect  the  elections  of  voluntary  political 
associations,  and  to  punish  frauds  therein,  passed  February  24,  187 1." 

«9t.  196.  853.     The  act  of  April  29,  1872,  entitled  "  an  act  supplementary  to 

the  act  entitled  an  act  to  provide  for  the  creation  ^nd  regulation  of 
incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

«9v. 20£  854.     The  act  of  April  29,  1872,  entitled  "an  act  supplementary  to 

an  act  for  the  incorporation  of  townships." 

69 T. 208.  855.     ITie  act  of  April  29,  1872,  entitled  "an  act  to  amend  section 

four  of  an  act  entitled  an  act  to  provide  for  the  creation  and  regulation 
of  incorporated  companies  in  the  state  of  Ohio,  passed  March  8, 
1865." 

Tot. 4.  856.     The  act  of  January  n,  1873,  entitled  "an  act  to  authorize  an 

increase  in  the  number  of  trustees  of  colleges  and  universities,  and  to 
repeal  an  act  therein  named." 

'<>»•«•  857.     The  act  of  January  13,  1873,  entitled  "an  act  to,  amend  sec- 

tions four  hundred  and  eighty,  four  hundred  and  eighty-one,  and  four 
hundred  and  eighty-two  of  the  municipal  code." 

70t. 9.  858."    The  act  of  January  15,  1873,  entitled  "an  act  to  provide  for 

the  creation  and  regulation  of  fishing  associations  in  the  stale  of  Ohio, 
and  supplementary  to  an  act  to  provide  for  the  creation  and  regulation 
of  incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

TO».  10.  859.     The  act  of  January  16,  1873,  entitied  "an  act  to  amend  sec- 

tion twenty  (20)  of  an  act  entitled  an  act  prescribing  the  duties  of 
county  auditors,  passed  and  took  effect  April  4,  1859." 

Tot.  is.  860.     The  act  of  January  31,  1873,  entitled  "  an  act  to  amend  sec- 

tion (15)  fifteen  of  an  act  entitled  an  act  to  prescribe  the  duties  of  the 
attorney  general,  passed  May  i,  1852." 

Toy.  19.  861.     The  act  of  January  31,   1873,  entitled  "an  act  to  authorize 

the  consolidation  of  joint  stock  fire  and  marine  insurance  companies." 

TO». 23.  862.     The  act  of  February  4,  1873,  entided  "an  act  supplementary 

to  an  act  entitled  an  act  to  amend  an  act  entitled  an  act  to  amend  sec- 
tions sixty-six,  sixty-seven,  and  seventy  of  the  act  entitled  an  act  to  pro- 
vide for  the  creation  and  regulation  of  incorporated  companies  in  the 
state  of  Ohio,  passed  May  i,  1852,  (S.  &  C,  p.  305)  and  to  repeal 
a  certain  act  amendatory  thereto,  passed  January  26,  1865,  (S.  &S., 
p.  239),  and  to  repeal  a  certain  section  therein  named." 

70r. 28.  863.     The  act  of  February  14,  1873,  entitled  "an  act  to  amend  an 

act  entitled  an  act  limiting  the  compensation  of  certain  officers  therein 
named,  passed  April  6,  1870  (O.  L.  vol.  67,  p.  36),  and  repealing 
certain  sections  of  said  act." 

Tot.  35.  864.     The  act  of  February  15,   1873,  entided  "an  act  to  regulate 

the  proceedings  of  county  commissioners." 
Tot. 87.  865.     The  act  of  February  18,   1873,  entitled  "an  act  to  amend 
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section  one  of  an  act  supplementary  to  an  act  to  provide  for  the  crea- 
tion and  regulation  of  incorporated  companies  in  the  state  of  Ohio, 
passed  May  i,  1852  [S.  &  C,  271 ;'  S.  &  S.,  237],  as  amended  March 

11,  1872." 

866.  The  act  of  February  20,  1873,  entitled  "an  act  to  prevent  the       70  v.  s». 
misapplication  of  county  funds,   and  the  completion   of  illegal  and 
fraudulent  contracts." 

867.  The  act  of  February  26,  1873,  entitled  "  an  act  to  incorporate       70v40. 
savings  and  loan  associations." 

868.  The  act  of  February  27,  1873,  entitled  "an  act  to  amend  sec-       ™  v.  49. 
tion  sixteen  of  an  act  entitled  an  act  relating  to  ditches,  passed  April 

12,  187 1  (O.  L.,  vol.  68,  p.  60),  as  amended  April  3,  1872." 

869.  The  act  of  March  6,  1873,  entitled  "an  act  to  amend  section       70  v.  62. 
thirty-two  of  an  act  entitled  an  act  to  regulate  the  election  of  state  and 
county  officers,  passed  May  3,  1852." 

870.  The  act  of  March  7,  1873,  entitled  "an  act  to  amend  sec-       70 v. 53. 
tions  one  and  seventeen  of  an  act  establishing  boards  of  county  com- 
missioners, and  prescribing  their  duties." 

871.  The  act  of  March  7,  1873,  entitled  "an  act  supplementary  to       70  v.  se. 
the  act  entitled  an  act  to  amend  sections  eight,  ten,  and  eleven  of  an 

act  entitled  an  act  providing  for  recording,  printing,  and  distributing 
the  journals  of  the  general  assembly,  and  the  laws  and  p>iblic  docu- 
ments, passed  April  8,  1856,  and  to  repeal  the  act  therein  named." 

872.  The  act  of  March  10,  1873,  entitled  "an  act  to  amend  sec-       70  v.  57. 
tions  one  and  two  of  an  act  entitled  an  act  requiring  county  auditors  to 

make  returns  to  the  auditor  of  state  of  the  amount  of  fees  received  by 
county  officers,  passed  March  9,  1861." 

873.  The  act  of  March  10,  1873,  entitled  "an  act  to  amend  sec-       7o». 68. 
tion  one  of  an  act  entitled  an  act  to  regulate  the  practice  of  dentistry  in 

the  state  of  Ohio,  passed  May  8,  1868." 

874.  The  act  of  March  10,  1873,  entitled  "an  act  to  amend  sec-       70  v.  59. 
tion  two  hundred  and  five  of  an  act  entitled  an  act  of  the  jurisdiction 

and  procedure  before  justices  of  the  peace,  and  of  the  duties  of  con- 
stables in  civil  courts  (S.  &  C.  805),  passed  March  14,  1853." 

875.  The  act  of  March  10,  1873,  entitled  "an  act  supplementary       70v. ei. 
to  an  act  for  the  punishment  of  certain  offenses  therein  named,  oassed 

March  8,  1831." 

876.  The  act  of  March  14,  1873,  entitled  "  an  act  to  amend  an  act       70  tm. 
entitled  an  act  sui;plementary  to  an  act  tb  provide  for  a  uniform  stand- 
ard of  weights  and  measures,  passed  April  13,  1865." 

877.  The  act  of  March  17,  1873,  entitled   "an  act  to  amend  the       70  v.  67. 
first  section  of  an  act  entitled  an  act  to  amend  the  fourth,  fifth,  and 

sixth  sections  of  an  act  passed  April  30,  1852,  entitled  an  act  to  provide 
for  the  election  of  prosecuting  attorneys,  and  prescribing  their  duties, 
as  amended  April  30,  1862,  passed  April  13,  1865." 

878.  The  act  of  March  28,  1873,  entitled  "an  act  to  amend  sec-       70v.  ?». 
tions  two,  three,  thirteen,  fourteen,  and  twenty-two  of  an  act  relating  to 
ditches,  passed  April  12,  1871." 

879.  The  act  of  March  29,  1873,  entitled  "an  act  further  supple-       -ov.  ss. 
mentary  to  th6  act  entitled  an  act  defining  the  jurisdiction  and  regula- 
ting the  practice  of  probate  courts,  passed  March  14, 1853,  and  the  act 
supplementary  thereto,  and  to  amend  said  act  passed  May  i,  1854." 

880.  The  act  of  April  2,  1873,  entided  "an  act  to  amend  sections       70 v.  as. 
two,  three,  and  six  of  an  act  entitled  an  act  to  provide  for  the  keeping 
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in  repair  of  gravel  and  macadamized  roads  heretofore  or  hereafter  con- 
structed under  the  laws  of  the  state  of  Ohio,  and  to  authorize  county 
commissioners  to  convert  such  of  said  roads  as  charge  and  receive 
toll,  into  free  roads,  passed  May  7,  1869  ^vol.  66,  O.  L.,  p.  131), 
and  to  repeal  sections  two,  three,  four,  five,  six,  seven,  eight,  nine,  ten, 
and  thirteen  of  said  act." 

881.  The  act  of  April  3,  1873,  entitled  "an  act  to  regulate  con- 
tracts on  behalf  of  the  state." 

882.  The  act  of  April  9,  1873,  entitled  "an  act  supplementary  to 
an  act  to  enable  cities  of  the  first  class  td  aid  and  promote  education, 
passed  April  16,  1870." 

883.  The  act  of  April  9,  1873,  entitled  "an  act  relating  to  the  state 
library." 

884.  The  act  of  April  9,  1873,  entitled  "an  act  supplementary  to 
an  act  entitled  an  act  authorizing  county  commissioners  to  levy  a  tax 
for  road  purposes,  in  certain  cases,  passed  and  took  effect  April  30, 
1869." 

JO  V.  118.  885.     The  act  of  April  9,  1873,  entitled  "an  act  to  amend  an  act 

entitled  an  act  to  regulate  insurance  companies  doing  an  insurance 
business  in  the  state  of  Ohio." 

70 V.  120.  886.     The  act  of  April  10,  1873,  entitled  "an  act  to' amend  section 

two  (2)  of  an  act  entitled  an  act  supplemental  to  an  act  entitled  an  act 
limiting  the  compensation  of  certain  officers  therein  named,  passed 
April  6,  1870  (O.  L.,  vol.  67,  p.  36),  passed  April  12,  1871." 

887.  The  act  of  April  10,  1873,  entitled  "an  act  relating  to  the 
duties  of  the  secretary  of  state,  and  the  comptroller  of  the  treasury." 

888.  The  act  of  April  11,  1873,  entitled  an  act  amendatory  of  and 
supplementary  to  the  act  entitled  an  act  for  the  punishment  of  certain 
offenses  therein  named,  passed  March  8,  1831." 

889.  The  act  of  April  11,  1873,  entitled  "  an  act  to  provide  for  the 
election  of  directors  for  colleges  and  other  institutions  of  learning." 

890.  The  act  of  April  12,  1873,  entitled  "  an  act  to  amend  an  act 
supplementary  to  an  act  to  provide  for  the  creation  and  regulation  of 
incorporated  companies  in  the  state  of  Ohio,  passed  May  1,  1862." 

891.  The  act  of  April  12,  1873,  entitled  "an  act  supplementary  to 
an  act  entitled  an  act  relating  to  ditches,  passed  April  12,  1871." 

892.  The  act  of  April  12,  1873,  entitled  "an  act  supplementary  to 
an  act  passed  April  3,  1868  (65  O.  L.,  55;  S.  &S.,  202),  entitled  an 
act  supplementary  to  an  act  entitled  an  act  to  provide  for  the  creation 
and  regulation  of  incorporated  companies  in  the  state  Of  Ohio,  passed 
May  I,  1852." 

70  y.  129.  893.     The  act  of  April  15,  1873,  entitled  "  an  act  to  amend  section 

twenty-four  of  an  act  entitled  an  act  to  provide  for  the  creation  and 
regulation  of  incorporated  companies  in  the  state  of  Ohio,  passed  May 
I,  1852  (S.  &  C.y-p.  271),  and  supplementary  to  said  act." 

70  1. 134.  894.     The  act  of  April  16,  1873,  entided  "an  act  to  amend  section 

two  of  an  act  entided  an  act  for  opening  and  regulating  roads  and 
highwcays,  passed  January  27,  1853,  as  amended  April  5,  1856." 

70 V.  136.  895.     The  act  of  April  17,  1873,  entitled  "an  act  relating  to  town- 

.ship  cemeteries." 

70».  137.  896.     The  act  of  April  17,  1873,  entided  "an  act  to  authorize  com- 

panies incorporated  for  the  construction  of  hotels  to  issue  preferred 
stock." 
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897.  The  act  of  April  i8,  1873,  entitled  "an  act  to  extend  the  pro-       tot  mi. 
visions  of  the  act  entitled  an  act  to  promote  and  encourage  law  library 
associations." 

898.  The  act  of  April  18,  1873,  entitled  "an  act  supplementary  to       tot.  i«. 
an  act  entitled  an  act  to  enable  townships  and  incorporated  villages  to 
establish  cemeteries  common  to  both,  passed  March  17,  i860." 

899.  The  act  of  April  24,  1873,  entitled  "an  act  amendatory  of       70 v.  n;. 
and  supplementary  to  an  act  entitled  an  act  to  regulate  insurance  com- 
panies doing  an  insurance  business  in  the  state  of  Ohio,  passed  April 

27,  1872." 

900.  The  act  of  April  24,  1873,  entitled  "an  act  further  prescrib-       to.,  ibb. 
ing  the  duties  of  secretaries  of  railroad  and  telegraph  companies  in 

the  state  of  Ohio." 

901.  The  act  of  April  24,  1873,  entitled  "an  act  supplementary  to       70 ».  is. 
an  act  to  provide  for  the  classification  and  election  of  trustees  of  insti- 
tutions of  learning,   passed   April  29,   1873  (O.  L.,  vol.  69,  p.  180), 

and  also  supplementary  to  an  act  to  provide  for  the  perpetuation  of 
boards  of  trustees  and  the  appointment  of  visitors  of  universities  and 
colleges,  passed  May  13,  1868." 

902.  The  act  of  April  25,    1873,  entitled  "an  act  to  amend  sec-       tov.  is«i 
tions  ten  and  eleven   of  an  act  entitled  an  act  to  provide  for  the 
appointment  of  a  commissioner  of  railroads  and  telegraphs,  and  pre- 
scribe his  duties,  passed  April  5,  1867,  as  amended  May  13,  1868." 

903.  The  act  of  April  25,  1873,  entitled  "an  act  to  amend  an  act       tor  100. 
entitled  an  act  for  the  relief  of  hydraulic  companies,  passed  April  28, 

1868." 

904.  The  act  of  April  26,  1873,  entitled  "an  act  for  the  protection       70  v.  ici 
of  livery-stable  keepers  and  others." 

905.  The  act  of  April  26,  1873,  entitled  "an  act  supplementary  to       tov  isi. 
an  act  entitled  an  act  to  promote  and  encourage  law  library  associations, 

passed  April  27,  1872." 

906.  The  act  of  April  26,  1873,  entitled  "an  act  to  amend  an  act       toy.  les. 
entitled  an  act  to  provide  an  insurance  department  in  the  state  of  Ohio, 

passed  March  12,  1872." 

907.  The  act  of  April  28,  1873,  entitled  "an  act  to  amend  section       70,  ,79 
two  of  an  act  entitled  an  act  of  the  jurisdiction  and  procedure  before 
justices  of  the  peace,  and  of  the  duties  of  constables  in  civil  courts." 

908.  The  act  of  April  28,  1873,  entitled  "an  act  to  amend  sections       70  v  iso. 
five  and  nine  of  an  act  to  regulate  insurance  companies  doing  an  insur- 
ance business  in  the  state  of  Ohio,  passed  April  27,  1872." 

909.  The   act  of  April    29,    1873,  entitled  "an  act    to  authorize       tov  i84. 
county  treasurers  to  pay  out  money  to  township  treasurers,  city  treas- 
urers, treasurers  of  incorporated  villages,  and  treasurers  of  boards  of 
education,  in  advance." 

•910.     The  act  of  April  29, 1873,  entitled  "an  act  supplementary  to       70 «  iw 
an  act  entitled  an  act  relating  to  ditches,  passed  April  12,  1871." 

911.  The  act  of  April  29, 1873, entitled  "an  act  *o  amend  an  act       70v  ish. 
entitled  an  act  to  amend  an  act  entitled  an  act  to  amend  section  one  of 

an  act  passed  February  10,  1857,  amendatory  to  an  act  for  the  incor- 
poration of  townships,  passed  March  14,  1853,  passed  April  36, 1871." 

912.  The  act  of  May   i,  1873,  entitled  "an  act  to  authorize  the       70.  is* 
construction  of  freight  ways  across  railroads  and  highways." 

913.  The  act  of  May  i,  1873,  entitled  "  an  act  for  the  reorganiza-       "*'  '*• 
tion  and  maintenance  of  common  schools." 
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»». 2«.  914.     The  act  of  May  5,  1873,  entitled  "  an  act  amendatory  loan 

act  entitled  an  act  for  the  reorganization  and  maintenance  of  common 
schools,  passed  May  i,  187^." 

idt.  244.  915.     The  act  of  May  i,  1873,  entitled  "an  act  to  provide  for  the 

establishment  and  maintenance  of  public  libraries." 

Wt. 245.  916.     The  act  of  May  i,  1873,  entitled  "an  act  to  authorize  the 

boards  of  county  commissioners  to  contract  with  railroad  companies 
for  use  of  bridges." 

TOv.  24S.  917.     The  act  ol  May  3,  1873,  entitled  "an  act  to  authorize  the  pur- 

chasers of  unfinished  railroads  to  complete  the  same." 

WT.24S.  918.     The  act  of  May  3,  1873,  entided  "an  act  to  amend  section 

three  of  an  act  to  regulate  inclosures,  and  to  provide  against  trespassing 
animals,  passed  January  17,  1840,  and  took  effect  August  i,  1840." 

tot. 248.  919.     The  act  of  May  3,  1873,  entitled  "an  act  to  authorize  colleges 

and  other  institutions  of  learning  to  change  their  location,  and  to  erect 
and  maintain  academies  auxiliary  thereto." 

7o». 24».  920.     The  act  of  May  3,  1873,  entitled  "an  act  to  provide  for  vaca 

ting  ditches,  drains  or  water-courses." 

70 T. 251.  921.     The  act  of  May  3,  1873,  entitled  "an  act  to  amend  an  act 

entitled  an  act  relating  to  the  duties  of  the  auditor  of  state,  passed  May 
2,  1871." 

»v.  255.  922.     The  act  of  May  3,  1873,  entitled  "an  act  further  providing  for 

converting  toll-roads  into  free  roads." 

»T.  272.  923.     The  act  of  May  3,  1873,  entitled  "  an  act  to  amend  sections 

three,  four,  eleven,  and  twelve  of  an  act  to  provide  for  the  election  of 
electors  of  president  and  vice-president  of  the  United  States,  passed 
February  15,  1820;  and,  also,  section  five  of  the  same  act  as  amended 
March  30,  1864." 

924.  The  act  of  May  3,  1873,  entided  "an  act  to  authorize  the 
appointment  of  commissioners  of  fisheries  for  the  state  of  Ohio,  and 
defining  their  duties." 

925.  The  act  of  May  3,  1873,  entitled  "an  act  supplementary  to 
an  act  providing  for  recording,  printing,  and  distributing  the  journals 
of  the  general  assembly,  and  the  laws  and  public  documents." 

926.  The  act  of  May  5,  1873,  entitled  "an  act  to  make  more 
efficient  the  reports  of  railway  and  telegraph  companies." 

927.  The  act  of  May  5,  1873,  entitled  "an  act  to  prevent  running 
at  large  of  stallions,  jacks,  bulls,  boars,  or  bucks." 

928.  The  act  of  May  5,  1873,  entitled  "an  act  to  regulate  the 
practice  of  pharmacy  in  certain  cities  of  the  first  class,  and  for  othei 
purposes." 

929.  The  act  of  May  5,  1873,  entitled  "an  act  to  provide  for  the 
incorporation  of  boards  of  education  of  religious  denominations." 

930.  The  act  of  Mi.y  5,  1873,  entitled  "an  act  to  authorize  the 
increase  of  capital  stock  of  railroad  companies." 

931.  The  act  of  May  6,  1873,  entitled  "an  act  to  provide  for  the 
furnishing  of  blanks  and  stationery  for  sheriffs." 

932.  The  act  of  May  6,  1873,  entitled  "an  act  to  amend  section 
six  of  an  act  entitled  an  act  to  regulate  contracts  on  behalf  of  the  state, 
passed  April  3,  1873." 

70>. 294.  933.     The  act  of  May  5,   1873,  entitled  "an  act  prescribing  the 

duties  of  certain  officers  in  counties  having  aboard  of  control." 

m*.2M.  934.     The  act  of  May  5, 1873,  entitled  "an  act  for  the  disposition 

of  unclaimed  costs." 
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935.  The.  act  of  February  i8,  1874,  entitled  "  an  act  to  amend  sec-       71  v. ». 
tion  forty-seven  of  an  act  entitled  an  act  for  the  reorganization  and 
maintenance  of  common  schools,  passed  May  i,  1873." 

936.  The  act  of  February  20,  1874,  entitled  "an  act  supplementary       71 ».  il 
to  the  act  entitled  an  act  to  regulate  the  election  of  state  and  county 
officers,  pa-ssed  May  3,  1852." 

937.  The  act  of  February  20,  1874,  entitled  "  an  act  to  amend  sec-       71 ».  is. 
lion  two  (2)  of  an  act  amendatory  of  and  supplementary  to  an  act 
entitled  an  act  to  regulate  insurance  companies  doing  an  insurance 
business  in  the  state  of  Ohio,  passed  April  24,  1873." 

938.  The  act  of  February  26,  1874,  entitled^' an  act  for  the  relief       71  v.  la 
of  medical  colleges." 

939.  The  act  of  March  3,  1874,  entitled  "  an  act  to  amend  an  act       71 ».  is. 
entided  an  act  for   the  reorganization  and  maintenance   of  common 
schools,  passed  May  i,  1873." 

940.  The  act  of  March  6, 1874,  entitled  "an  act  to  enable  manu-       71  ».  19. 
facturing  companies  to  capitalize  their  debits  by  increasing  their  cap- 
ital stock  and  creating  preference  shares,  and  to  repeal  the  act  passed 

April  II,  1862." 

941.  The  act   of  March   2t,  1874,  entitled  "an  act  to  regulate       71  v.  21. 
mines  and  mining,  and  to  repeal  an  act  therein  named." 

942.  The  act  of  March   18,  1874,  entitled  "an  act  to  amend  and       7iv. .». 
extend  the  provisions  of  an  act  passed  March  10,  1873,  entitled  an  act 
supplemental  to  an  act  entitled  an  act  to  provide  for  the  creation  and 
regulation  of  incorporated  companies  in  the  state  of  Ohio,  passed  May 

I,  1852." 

943.  The  act  of  March  16,  1874,  entitled   "  an  act  supplemental  to       71 ».  27. 
the  code  of  criminal  procedure  for  the  state  of  Ohio,  to  provide  for  the 

mode  of  taking  bail  in  criminal  cases,  and  the  justification  of  sureties 
therein." 

944.  The  act  of  March  16,  1874,  entitled  "an  act  supplementary        71  ».  29. 
to  an  act  entitled  an  act  relating  to  ditches,  passed  April  12, 1871." 

945.  The  act  of  March  21,  1874,  entitled  "an  act  supplementary        7iv.  au. 
to  the  act  entitled  an  act  prescribing  the  duties  of  county  auditors, 

passed  and  took  effect  April  4,  1859  (S.  &  C.  p.  99),  as  amended  Jan- 
uary II,  1873." 

046.     The  act  of  March  21,  1874,  entitled  "an  act  to  amend  section        71  r.  »i. 
two  of  an  act  entitled  an  act  suijplementary  to  an  act  entitled  an  act  to 
preserve  the  purity  of  elections,  passed  May  5,  1868." 

947.  The  act  of  March  21,  1874,  entitled  "an  act  to  provide  for       71  t.  s2. 
supplying  United  States  courts  in  Ohio  with  the  laws  of  the  state." 

948.  The  act  of  March   21,  1874,   entitled  "an  act  to  authorize       7i».  ae, 
commissioners,  for  the  protection  of  bridges  and  highways,  to  remove 

timber  and  drift  from  rivers  and  water-courses." 

949.  The  act  of  March  21,  1874,  entitled  "  an  act  to  aiflend  section        71 ».  sr. 
twenty-seven  of  an  act  entitled  an  act  for  opening  vand  regulating  roads 

and  highways,  passed  January  27,  1853." 

950.  The  act  of  March  30,  1874,  entitled  "an  act  to  extend  the        71  v. «. 
provisions  of  the  act  entided  an  act  to  promote  and  encourage  law 

library  associations,  passed  April  27,  1872." 

951.  The  act  of  March  31,  1874,  entitled  "an  act  to  amend  section       7i».  so. 
three  (3)  of  an  an  act  entitled  an  act  to  prevent  collisions  on  railroads 

within  the  state  of  Ohio,  passed  March  ^4,  i860." 

952.  The  act  of  March  31,  1874,  entitled  "an   act  to  secure  pay        71t. m. 


Digitized  by 


1874 
§71487.  REPEALS. 


to  persons  performing  labor  or  furnishing  materials  in  constructing  rail- 
roads." 
lirnt.  953.     The  act  of  March  30,  1874,  entitled  "an  act  to  amend  an  act 

entitled  an  act  supplementary  to  an  act  to  provide  for  the  creation 
and  regulation  of  incorporated  companies  in  the  state  of  Ohio,  passed 
May  2,  1871." 

954.  The  act  of  March  30,  1874,  entiled  "an  act  supplementary  to 
an  act  entitled  an  act  for  the  reorganization  and  maintenance  of  com- 
mon schools,  passed  May  i,  1873." 

955.  The  act  of  March  30,  18/4,  entided  "  an  act  to  amend  sec- 
tions twenty-three,  twenty-four,  and  twenty-five  of  an  act  for  the  reor- 
ganization and  maintenance  of  common  schools,  passed  May  i,  1873.'* 

956.  The  act  of  March  30,  1874,  entitled  "an  act  to  amend  sec- 
tion twenty-seven  of  an  act  relating  to  roads  and  highways,  as  amended 
by  the  act  passed  January  6,  1873." 

957.  The  act  of  March  30,  1874,  entided  "  an  act  to  amend  sec- 
tion six  of  tlie  act  entitled  an  act  relating  to  the  organization  of  courts 
of  justice,  and  their  powers  and  duties,  passed  Febniary  19,  1852,  and 
amended  May  16,  1868." 

958.  The  act  of  April  13,  1874,  entitled  "an  act  to  amend  section 
eight  of  an  act  entitled  an  act  amendatory  of  and  supplementary  to  an 
act  entitled  an  act  to  regulate  insurttnce  companies  doing  an  insurance 
business  in  the  state  of  Ohio,  passed  April  27,  1872,  passed  April  24, 

1873." 

959.  The  act  of  April  13,  1874,  entitled  "an  act  to  amend  section 
one  of  an  act  entitled  an  act  to  enable  associations  of  persons  for 
building  hotels,  and  for  other  purposes,  to  become  bodies  corpontte, 
passed" April  5,  1866,  as  amended  by  an  act  passed  April  25,  1868." 

960.  The  act  of  April  13,  1874,  entitled  "an  act  to  authorize  cer- 
tain incorporated  companies  to  hold  property  and  carry  on  business  in 
any  county  in  the  state  and  beyond  the  limits  thereof,  and  also  to  take 
stock  in  other  companies." 

961.  The  act  of  April  15, 1874,  entitled  "an  act  supplementary  to 
7i».  71.         an  act  passed  April  30,  1869(0.  L.  vol.  66,  p.  68,)  entitled  an  act  to 

amend  .section  four  of  an  act  entitled  an  act  for  opening  and  regu- 
lating roads  and  highways,  passed  January  27,  1853." 

962.  The  act  of  April  16,  1874,  entitled  "  an  act  supplementary  to  an 
n  1. 76.         act  entitled  an  act  to  authorize  county  treasurers  to  pay  out  money  to 

township  treasurers,  city  treasurers,  treasurers  of  incorporated  villages, 
and  treasurers  of  boards  of  education  in  advance,  pa.ssed  April  29, 
1873." 

TiT.  81.  963.     The  act  of  .\pril  16,  1874,  entitled  "  an  act  to  amend  an  act 

entitled  an  act  limiting  the  compensation  of  .certain  officers  therein 
named,  passed  April  6,  1870  (O.  L.  vol.  67,  page  36),  and  repealing  sec- 
tion one  of  .said  act ;  and  to  amend  section  five  of  said  act  as  amended 
by  an  act  entitled  an  art  to  amend  an  act  limiting  the  compensation  of 
certain  officers  therein  named,  passed  February  14,  1873  (O.  L.  vol.  70, 
p.  26),  and  repealing  said  section  five." 

71 ». M.  964.     The  act  of  April  18, 1874,  entitled  "an  act  to  amend  section 

one  of  an  act  entitled  an  act  providing  for  inclosing  railroads  by  fences 
and  cattle-guards,  as  amended  April  26,  187 1." 

n».  M.  965.     The  act  of  April  i8,  1874,  entitled  "an  act  to  amend  section 

fifty-four  of  an  act  passed  April  17,  1867,  entitled  an  act  to  amend 
sections  forty-nine,  fifty-three,  and  fifty-four  of  an  act  entitled  an  act 
to  provide  for  the  creation  and  regulation  of  incorporated  companies 
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ill  the  state  ot  Ohio,  passed  May  i,  1852,  and  to  repeal  the  sections  so 
hereby  amended." 

966.  The  act  of  April  18,  1874,  entitled  "an  act  to  amend  section       71  v. 94 
four  of  an  act  entitled  an  act  to  amend  sections  one,  two,  four,  five,  six, 

and  eleven  of  an  act  entitled  an  act  to  authorize  county  commissioners 
to  construct  roads  on  a  petition  of  a  majority  of  the  resident  land-owners 
along  and  adjacent  to  the  line  of  said  road,  and  to  repeal  ah  act  therein 
named,  passed  March  29,  1868." 

967.  The  act  of  [April]  20,  1874,  entitled  "an  act  amendatory  of       viv.  los. 
an  act  to  protect  sidewalks,  passed  April  3,  1867." 

968.  The  act  of  April  18,  1874,  entitled  "  an  act  to  amend  sections       tit.  i«r. 
ninety-three  and  ninety-six  of  an  act  entitled  an  act  for  the  reorganiza- 
tion and  maintenance  of  common  schools,  passed  May  i,  1873." 

969.  The  act  of  April  18,  1874,  entitled  "an  act  for  the  protection       7iv. io». 
of  certain  burial  grounds." 

970.  The  act  of  April  20,  1874,  entitled  "an  act  supplementary  to       71  v.  110. 
an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of  in- 
corporated companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

971.  The  act  of  April  20,  1874,  entitled  "an  act  to  amend  section       7i». ii». 
thirty-four  of  an  act  to  regulate  the  election  of  state  and  county  offi- 
cers, passed  May  3,  1852." 

972.  The  act  of  April  20,  1874,  entitled  "an  act  to  enable  trustees       7i».  ii«. 
of  religious  denominations  to  become  incorporated,  and  defining  their 

powers. " 

973.  The  act  of  April  ao,  1874,  entitled  "an  act  to  i^ovide  for       71*.  ut. 
the  repair  of  free  turnpike  roads  in  certain  counties,  and  to  authorize 

fte  county  commissioners  of  any  county  in  this  state  to  constitute  a  board 
of  directors  to  regulate  the  hauling  of  heavy  burthens  on  any  free 
turnpike  or  improved  road." 

974.  The  act  of  April  18, 1874,  entitled  "an  act  to  more  effectually       71 ».  124. 
provide  for  locating,   establishing,   and   constructing   ditches,   drains 

and  water-courses  in  townships,  and  to  repeal  certain  acts  therein 
named." 

975.  The  act  of  April  20,  1874,  entitled  "an  act  to  authorize  the      7i».  iss. 
incorporation  of  companies  for  the  sale  of  goods  and  merchandise." 

976."  The  act  of  April   20,  1874,  entided  "an   act  to  authorize       7iv. i87. 
cotmty  commissioners  to  repair  improved  roads  in  certain  cases." 

977.  The  act  of  April  20,  1874,  entitled  "an  act  to  amend  section       71  v.  i»7. 
twelve  of  an  act  entitled  an  act  to  establish  the  independent  treasury 

of  the  state  of  Ohio,  passed  April  12,  and  took  effect  July  i,  1858  (55 
vol.  44  Stat;  S.  &  C,  p.  1606,  vol.  2),  so  as  to  make  the  duties  of  the 
judge  of  probate  more  definite  and  certain." 

978.  The  act  of  January  7,  1875,  entitled  "  an  act  to  amend  sec-       72 ».  14. 
tions  one  and  two  of  an  act  entitled  an  act  to  amend  an  act  entitled  an 

act  to  regulate  the  standard  per  bushel  of  stone  coal  and  the  measure- 
ment of  cord-wood  (S.  &  S.,  p.  927),  and  to  renumber  section  three, 
and  rej^eal  sections  one  and  two,  passed  April  29,  1872." 

979.  The  act  of  January  13,  1875,  entitled  "an  act  to  amend  an       72v.  ic 
act  entitled  an  act  to  regulate  the  practice  of  pharmacy  in  certain  cities 

of  the  first  class,  and  for  other  purposes,  passed  May  5,  1873." 

980.  The  act  of  January  14,  1875,  entitled  "an  act  to  amend  an       72».  11. 
act  entided  an  act  relating  to  the  sale  of  bonds  of  railroad  companies, 

udto  increase  the  number  of  directors,  passed  December  15,  1852." 
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72t.  17.  981.     The  act  of  January  26,  1875,  entitled  "an  act  to  provide  for 

the  disposition  of  unclaimed  freight  and  express  packages,  and  to 
amend  an  act  entitled  an  act  providing  for  the  disposition  of  unclaimed 
freight  and  express  packages,  passed  April  16,  1867." 

72»,20.  982.     The  act  of  January  26,  1875,  entitled  "an  act  to  amend  sec- 

tion twenty-seven  of  an  act  entitled  an  act  to  more  effectually  provide 
for  locating,  establishing,  and  constructing  ditches,  drains,  and  water 
courses  in  townships,  and  to  repeal  certain  acts  therein  named,  passed 
and  took  effect  April  18,  1874." 

'73T.22.  983.     The  act  of  January  26,  1875,  entitled  "an  act  supplementary 

to  an  act  entitled  an  act  to  more  effectually  provide  for  locating,  estab- 
lishing, and  constructing  ditches,  drains,  and  water-courses,  in  town- 
ships, and  to  repeal  certain  acts  therein  named,  passed  April  18, 
1874." 

nv.23.  984.     The  act  of  February  3,   1875,  entitled  "an  act  to  authorize 

boards  of  education  of  incorporated  villages  and  special  school  dis- 
tricts in  the  state  of  Ohio,  to  determine  on  places  to  pay  interest  and 
principal  on  bonds  which  they  are  authorized  to  issue  and  sell." 

nr.is.  985.     The  act  of  February  3,  1875,  entitled  "an  act  to  amend  and 

supplemental  to  an  act  passed  April  20,  1872  (69  O.  L.,  p.  82),  enti- 
tled an  act  supplementary  to  an  act  entitled  an  act  to  provide  for  the 
creation  and  regulation  of  incorporated  companies  in  the  state  of  Ohio, 
passed  May  i,  1852." 

n».27.  986.     The  act  of  February  4,  1875,  entitled  "an  act  to  amend  sec- 

tion twenty-five  (25)  of  an  act  for  the  reorganization  and  maintenance 
of  common  schools,  passed  May  i,  1873,  *nd  amended  March  30, 
1874." 

72.T. 29.  987.     The  act  of  February  4,  1875,  entitled  "an  act  to  amend  sec- 

tion fifty-one  of  an  act  entitled  an  act  for  the  reorganization  and  main- 
tenance of  common  schools,  passed  May  i,  1873." 

tzt.ro.  988.     The  act  of  February  8,  1875,  entitled  "an  act  to  amend  sec- 

tions sixteen,  seventeen,  and  thirty  of  an  act  entitled  an  act  to  more 
effectually  provide  for  locating,  establishing,  and  constructing  ditches, 
drains,  and  water-courses  in  townships,  and  to  repeal  certain  acts  therein 
named,  passed  April  18,  1874  (O.  L.,  vol.  71,  p.  124),  and  to  amend 
sections  six  and  seven  of  an  act  entitled  an  act  relating  to  ditches, 
passed  April  12,  1871." 

nT.ss.  989.     The  act  of  February  8,  1875,  entitled  "an  act  to  amend  sec- 

tion seven  of  an  act  to  provide  for  the  election  of  prosecuting  attorneys, 
passed  April  30,  1853." 

72V.85.  990.     The  act  of  February  18,  1875,  entitled  "an  act  to  amend  an 

amendment  of  section  seven  of  an  act  to  provide  against  the  evils 
resulting  from  the  sale  of  intoxicating  liquors  in  the  state  of  Ohio, 
passed  May  i,  1854  (S.  &  C.  1431),  and  amended  April  18,  1870." 

72¥. »8.  991.     The  act  of  February  23,  1875,  entitled  "an  act  providing  the 

mode  of  holding  courts  of  common  pleas,  and  for  apportioning  the  labor 
to  judges  thereof." 

lir.a.  992.  •  The  act  of  February  26,  1875,  entitled  "  an  act  supplementary 

to  an  act  passed  February  15,  1853,  and  supplementary  to  an  act  entitled 
an  act  for  the  encouragement  of  agriculture,  passed  February  28, 1846." 

»»•«•  993.     The  act  of  March  4,  1875,  entitled  "an  act  for  the  better 

regulation,  organization,  and  government  of  religious  societies." 

T2». 82.  994      The  act  of  March  12,  1875,  entitled  "an  act  supplementary 

to  an  act  entitled  an  act  to  amend  sections  sixty-six,  sixty-seven,  and 
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seventy  of  the  act  entitled  an  act  to  provide  for  the  creation  and  regu- 
lation of  incorporated  companies  in  the  state  of  Ohio,  passed  May  i, 
1852  (S.  &  C,  Stat.  305),  and  to  repeal  a  certain  act  amendatory 
thereto,  passed  January  26,  1865." 

99.5.     The  act  of  March  12,  1875,  entitied  "*"  ^^t  supplementary       72y.  si 
to  an  act  entitled  an  act  for  the  protection  of  certain  burial  grounds, 
passed  April  18,  1874." 

996.  The  act  of  March  17,  1875,  entitled  "an  act  to  amend  sec-       72v.s». 
tion  fifty-nine  of  an  act  entitled  an  act  to  amend  an  act  entitled  an  act 

for  the  reorganization  and  maintenance  of  common  schools,  passed 
March  3,  1874." 

997.  The  act  of  March  17,  1875,  entitled  "an  act  to  amend  sec-       72t. «. 
tions  one  and  two  of  an  act  supplementary  to  an  act  making  certain 
instruments  of  writing  negotiable,  passed  February  25,  1820,  and  as 
amended  March  26,  and  took  eflect  June  23,  1861." 

998.  The  act  of  March  17,  1875,  entitled  "an  act  to  amend  an  act       72  v.  ss. 
entided  an  act  for  the  reorganization    and  maintenance  of  common 
schools,  passed  May  5,  1873." 

999.  The  act  of  March   20,  1875,   entitled   "an  act  to  authorize       72 v. m. 
commissioners,  for  the  protection  of  highways,  to  straighten  and  clean 

out  creeks  and  water-courses. " 

1000.  The  act  of  March  20,  1875,  entitled  "an  act  to  amend  sec-       "2  v.  66. 
tions  three, /our,  and  nine  of  an  act  regulating  sales  at  auction,  passed 

March  16,  1840,  and  took  effect  March  i,  1841." 

1001.  The  act  of  March  20,  187^,  entitled  " an  act  supplementary        '2v.  67. 
to  an  act  passed  April  15,  1867,  entitled  an  act  to  provide  for  the  vol- 
untary dissolution  of  corporations." 

1002.  The  act  of  March  23,  1875,  entitled  "  an  act  supplementary       '2v.  6». 
to  an  act  entitled  an  act  to  provide   for  the  creation  and  regulation  of 
incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  1852  (S.  & 

C.  271),  and  to  enable  manufacturing  and  mining  companies  to  borrow 
money  at  the  rate  of  interest  permitted  to  natural  persons. " 

1003.  The  act  of  March  20,  1875,  entitled  "an  act  to  amend  sec-       '■"■  ™- 
tion  two  of  an  act  entitled  an  act  supplementary  to  an  act  entitled  an 

act  to  provide  for  the  creation  and  regulation  of  incorporated  companies 
in  the  state  of  Ohio,  passed  May  i,  1852  (S.  &  C.  p.  271),  passed  April 

27.1872-"  ^,„. 

1004.  The  act  of  March  23,  1875,  entitled  "  an  act  amendatory  of  '    " 
and  supplementary  to  the  act   jjasscd  April  23,    1872,   entitled  an  act 
prescribing  the  mode  of  assessment  and  collection  of  compensation  to 

the  owners  of  private  property  appropriated  by  and  to  the  use  of 
corporations. " 

1005.  The  act  of  March  23,  1875,  entitled  "an  act  to  regulate  the       72  v.  7«. 
practice  of  the  delivery  of  fugitives   from  justice   when  demanded  by 
another  state  or  territory." 

1006.  The  act  of  March  23,  1875,  entitled  "an  act  supplementary       72 v. 82. 
to  an  act  entitled  an  act  for  the  reorganization  and  maintenance  of 
common  schools,  passed    May  i,  1873  (O.  L.,  vol.  70,  page  195),  and 

the  several  acts  amendatory  thereto." 

1007.  The  act  of  March  23,  1875,  entitled  "an  act  to  amend  sec-       72  yg:). 
tion  tb.ree  of  an  act  entitled  an  act  relating  to  free  turnpike  roads, 

passed  March  14,  1867." 

1008.  The  act  of  March  27,  1875,  entided  "an  act  to  amend  sec-        72».  sr,. 
tion  one  of  an  act   entitled  an  act  to  fix  the  rates  of  toll  on  turnpike 

and  plankroad  companies,  passed  March  16,  1865." 

1009.  The  act  of  March  27,  1875,  entitled  "an  act  to  facilitate  the       tjt.  8«. 
administration  of  justice." 
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72».»o.  1010.     The  act  of  March  27,  1875,  entitled  "an  act  to  amend  sec- 

tion nine  of  the  act  entitled  an  act  to  establish  the  superior  court  of 
Montgomery  county,  pa.ssed  March  29,  1856." 

72v. M.  1011.     The  !ict  of  March  29,  1875,  entitled  "an  act  supplementary 

to  an  act  to  authorize  the  increase  of  capital  stock  of  railroad  compa- 
nies, passed  May  5,  1873." 

72v.  98.  1012.     The  act  of  March  29,  1875,  entitled  "  an  act  to  authorize  the 

board  of  county  commissioners  to  lay  out  and  establish  free  turnpike 
roads,  and  to  repeal  certain  acts  therein  named." 

72y.  108.  1013.     The  act  of  March  25,  1875,  entitled  "an  act  to  amend  an 

act  entitled  an  act  to  authorize  township  clerks  to  administer  oaths  and 
take  and  certify  affidavits  in  certain  cases,  passed  March  11,  1872." 

72t.  104.  1014.     The  act  of  March  25,  1875,  entitled  "an  act  supplementary 

to  an  act  to  provide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  state  of  Ohio,  passed  May  i,  1852  (S.  &  C.  271),  and 
the  act  supplementary  thereto,  passed  April  15,  1867  (S.  &  S.  186), 
and  the  act  amendatory  thereto,  passed  March  7,  1872." 

72t.1i.  1015.     The  act  of   March  29,    1875,   entitled  "an  act  to  protect 

roads  and  railways  "  [highways]. 

72V.US.  1016.     The  act  of  March  29,  1875,  entitled  "an  act  to  amend  an 

act  entitled  an  act  to  amend  section  five  (5)  of  an  act  entitled  an  act 
making  provision  for  the  incorporation  of  cemetery  associations,  passed 
February  24,  1848,  and  passed  March  12,  1873." 

73*. IM.  1017.     The  act  of  March  29,  1875,  entitled  "an  act  to  amend  sec- 

tion ninety-nine  of  an  act  entitled  an  act  for  the  reorganization  and 
maintenance  of  common  schools,  passed  May  i,  1873." 

73*. i».  1018.     The  act  of  March   29,   1875,  entitled    "an  act  to  prevent 

cruelty  to  animals,  and  to  provide  for  the  organization  of  associations 
or  societies  for  the  prevention  of  cruelty  to  animals,  and  to  repeal  cer- 
tain acts  herein  named." 

72».i86.  1019.     The  act  of  March  29,  1875,  entitled  "an  act  relating  to  the 

wards  of  orphan  a.sylums." 

72 T.  188.  1020.     The  act  of  March  29,  1875,  entitled  "an  act  to  amend  an 

act  passed  May  7,  1869  (O.  L.  vol.  66,  p.  344),  entitled  an  act  to  amend 
an  act  to  provide  for  the  voluntary  dissolution  of  corporations,  passed 

•  April  15,  1867,  and  to  repeal  the  act  so  hereby  amended." 

72v. Ml.  1021.     The  act  of  March  29,  1875,  entitled  "an  act  to  amend  an 

act  entitled  ap  act  to  authorize  the  appointment  of  commissioners  of 
fisheries  for  the  state  of  Ohio,  and  defining  their  duties." 

72  T.  148.  1022.     The  act  of  March  30,  1875,  entitled  "  an  act  to  authorize  the 

trustees  of  state  benevolent  institutions  to  appropriate  private  property 
to  public  uses  in  certain  cases." 

«».  14ft  1023.     The  act  of  March  30,  1875,  entitled  i'an  act  to  amend  sec- 

tion thirty-six  of  an  act  entitled  an  act  for  the  punishment  of  offenses 
therein  named,  passed  March  8,  1831  (S.  &  C.  vol.  i,  p.  432),  and  to 
protect  prairies,  woods,  and  improved  lands  from  fire." 

7J».i5o.  1024.     The  act  of  March  30,  1875,  entitled  "an  act  to  enable  sav 

ings  societies  organized  under  the  law  of  April  16,  1867,  to  make  cer- 
tain investments,  and  charge  a  certain  rate  of  interest." 

T2v.  151.  1025.     The  act  ot  March  30,  1875,  entitled  "an  act  to  provide  for 

^  the  incorporation  of  companies  for  the  transportation  of  petroleum." 

T2y.  lea  1026.     The  act  of  March  30,  1875,  entitled  "an  act  supplementary 

to  an  act  entitled  an  act  to  more  effectually  provide  for  locating,  estab- 
lishing, and  constructing  diiches,  drains,  and  water-courses  in  town- 
ships, and  to  repeal  certain  acts  therein  named." 


Digitized  by 


Google 


1 


1879 
REPEALS.  >    §7437. 


1027.  The  act  of  March  30,  1875,  entitled  "an  act  to  amend  sec-       72v.iw. 
tion  one  of  an  act  entitled  an  act  to  amend  section  one  of  an  act  to  fix 

the  compensation  of  county  commissioners,  passed  March  10,  1859,  as 
amended  May  i,  1862,  and  to  repeal  a  certain  act  .passed  April  8, 
1865,  as  amended  April  29,  1872." 

1028.  The  act  of  March  30,  1875,  entiried  "an  act  to  amend  sec-       7a».  im 
tion  six  of  an  act  entitled  an  act  to  restrain  from  running  at  large  cer- 
tain animals  therein  named." 

1029.  The  act  of  March  30,  1875,  entitled  "an  act  to  amend  an       72 t.  171. 
act  entitled  an  act  to  provide  for  the  keeping  in  repair  of  gravel  or 
macadamized  roads  heretofore  or  hereafter  constructed  under  the  laws 

of  Ohio,  and  to  authorize  county  commissioners  to  convert  such  of  said 
roads  as  charge  and  receive  toll  into  free  roads,  passed  May  7,  1869." 

1030.  The  act  of  March  30,  1875,  entitled  "  an  act  to  empower  and  72».  its.  ** 
authorize  township  trustees  to  make  and  enforce  health  regulations  in 

reference  to  small-pox,  or  any  infectious  or  loathsome  disease." 

1031.  The  act  of  March  30,  1875,  entitled  "an  act  providing  for  72t.  179.  )*' 
the  recording,   printing,  and  distributing  the  journals  of  the  general 

assembly,  and  laws  and  public  documents,  and  to  repeal  certain  acts 
therein  named." 

1032.  The  act  of  March — ,  1875,  entitled  "an  act  to  amend  sec-       72».  186. 
tion  sixteen  of  an  act  entitled  an  act  to  incorporate  savings  and  loan 

associations,  passed  February  26,  1873."  ,' 

1033.  The  act  of  January  24,   1876,   entitled  "an  act  to  amend       nr.x 

section  four  of  an  act  entitled  an  act  to  authorize  the  incorporation  •  -J 

of  boards  of  trade  and  chambers  of  conimerce,  passed  April  3,  1866."  ' 

1034.  The  act  of  February  12,  1876,  entitled  "an  act  supplemen-  TSr.i.  '  1 
tary  to  the  act  to  provide  for  the  creation  and  regulation  of  incorporated  /  i' 
companies  in  the  state  of  Ohio,  passed  May  i,  1852  (S.  &  C.  271),  *.' 
and  the  act  supplementary  thereto,  passed  April  15,  1867  (S.  &  S.  186),  .  'f . 
and  the  act  amendatory  and  supplementary  to  the  same." 

1035.  The  act  of  February  17,  1876,  entitled  "an  act  to  enable  lit-  Tot. t.  "' 
erary  associations,  other  than  colleges,  universities,  academies,  and  .'  • 
seminaries  to  increase  their  capital  stock."  ...  J 

1036.  '  The  act  of  February  24,  1876,  entitled  "an  act  to  amend  an  Tot.  11.  ''^u 
amendment  of  section,  seventeen  of  an  act  entitled  an  act  to  amend  '  '^^ 
sections  sixteen,  seventeen,  and  thirty,  of  an  act  entitled  an  act  to  more  •''!'s 
effectually  provide  for  locating,  establishing,  and  constructing  ditches,  y^^ 
drains,  and  water-courses  in  townships,  and  to  repeal  certain  acts  therein 

named,  passed  April  18,  1874  (O.  L.   vol.  71,  p.  124),  and  to  amend  '."♦■! 

sections  six  and  seven,  of  an  act  entitled   an  act  relating  to  ditches,  i?* 
passed  April  12,  1871   (O.   L.  vol.  68,  p.    60),  passed  February  8, 

1875."  >>■ 

1037.  The' act  of  February  24,  1876,  entitled  "an  act  to  amend  78v.it.  .'^^' 
sections  three  and  four  of  an  act  entitled  an  act  to  provide  for  the  , •ii 
election  and  qualification  of  the  clerk  of  the  supreme  court  of  Ohio,  '^ 
and  prescribing  the  duties  and  fixing  the  compensation  of  such  clerk, 

passed  March  29,  1865." 

1038.  The  act  of  March  4,  1876,  entitled  "an  act  relating  to  pro-       78 v.  14. 
cedure  before  justices  of  the  peace,  and  to  repeal  an  act  passed  March 

30,  1875-" 

1039.  The  act  of  March  10,  1876,  entitled  an  act  for  the  protection       W'- 18- 
of  the  banks  of  the  Ohio  river." 
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TO».  M.  1040.     The  act  of  March  lo,  1876,  entitled  "an  act  to  amend  sec- 

tion thirty-two  of  an  act  entitled  an  act  for  opening  and  regulating  roads 
and  highways,  passed  January  27,  1853,  amended  April  7,  1865,  as 
amended  Marcl\,i,  1869,  and  as  amended  May  1,  1871." 

7Sv.  w.  1041.     The  act  of  March  14,  1876,  entitled  "an  act  to  amend  an 

act  defining  the  jurisdiction  of  probate  courts  in  the  counties  of  Erie, 
Lucas,  Richland,  Holmes,  Montgomery,  Delaware,  Franklin,  Scioto, 
and  Jefferson,  passed  April  12,  1858,  as  amended  by  an  act  passed 
April  13,  1865,  in  the  counties  of  Lucas,  Montgomery,  Erie,  Scioto, 
Jackson,  and  Holmes." 

«*.3S.  1042.     The  act  of  March  14,  1876,  entitled  "an  act  to  amend  sec- 

tions two,  four,  and  five  of  the  act  entitled  an  act  to  authorize  the  in- 
crease of  capital  stock  of  railroad  companies,  passed  May  5,  1873." 

78V.82.  1043.     The  act  of  March   15,  1876,  entitled  "an  act  to  amend  an 

act  entitled  an  act  to  amend  an  act  entitled  an  act  to  require  county 
commissioners  to  construct  approaches  to  bridges,  passed  March  29, 
1875-" 

78T.88.  1044.     The  act  of  March  17,  1876,  entitled  "an  act  supplementary 

to  the  act  entitled  an  act  to  establish  the  independent  treasury  of  the 
stote  of  Ohio." 

tst.ci.  1045.     The  act  of  March  22,  1876,  entitled  "  an  act  authorizing  vil- 

.     lages  to  vacate,  and  cities  to  annex  territory." 

78». 62.  104(5.     The  act  of  March  22,  1876,  entitled  "an  act  to  amend  an 

act  entitled  an  act  to  require  county  commissioners  to  provide  night 
•   watchmen  for  county  treasuries,  passed  April  18,  1870." 

78T.68.  .1047.     The  act  of  March  22,  1876,  entitled  "an  act  to  authorize 

certain  corporations  to  borrow  money,  and  to  secure  the  same. " 

78v. ««.  1048.     The  act  of  March  22,  1876,  entitled  "an  act  for  the  estab- 

lishment, support,  and  regulation  of  children's  homes  in  the  several 
counties  and  children's  homes  districts  in  this  state,  and  to  repeal  cer- 
tain acts  therein  named." 

78».  7B.  1049.     The  act  of  March  25,  1876,  entitled  "an  act  to  fix  the  price 

of  legal  advertising." 

78v.  79.  1050.     The  act  of  March  27,  1876,  entitle'd  "an  act  to  abolish  the 

office  of  comptroller' of  the  treasury,  and  to  transfer  the  c»re  of  the 
state  house  and  grounds  to  the  adjutant-general,  and  to  repeal  certain 
acts  therein  named." 

78t.  80.  1051.     The  act  of  March  27,  1876,  entitled  "an  act  to  better  pro- 

vide for  the  organization,  regulation,  and  management  of  hospitals  for 
the  insane." 

7»v.87.  1052.     The  act  of  March  27,  1876,  entitled,  "an  act  defining  the 

jurisdiction  of  the  probate  court  in  the  county  of  Monroe  in  minor 
criminal  cases." 

78».  «&  1053.     The  act  of  March  28,  1876,  entitled  "an  act  to  authorize  the 

construction  and  repair  of  levees  along  natural  streams  or  water- 
courses. " 

»T. 96.  1054.     The  act  of  March  28,  1876,  entitled  "an  act  to  amend  sec- 

tions one,  three,  eight,  fourteen,  sixteen,  nineteen,  twenty-six,  and 
thirty  of  an  act  to  authorize  the  board  of  county  commissioners  to  lay 
out  and  establish  free  turnpike  roads,  and  to  repeal  certain  acts  therein 
named,  passed  and  took  effect  March  29,  1875." 

7»T.  102.  1055.     The  act  of  April  6,  1876,  entitled  "an  act  to  amend  section 

thirteen  of  an  act  of  May  i,  1852,  entitled  an  act  to  provide  for  the 
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creation  and  regulation  of  incorporated  companies  in  the  state  of  Ohio, 
as  amended  March  30, 1875  (72  O.  L.,  143),  and  to  repeal  an  act  therein 
named." 

1056.  The  act  of  April  6,  1876,  entitled  "an  act  to  extend  the  pro-       tst.  im. 
visions  of  the  seventh  section  of  the  act  entitled  an  act  to  require  mort- 
gages or  bills  of  sale  of  personal  property,  to  be  deposited  with  town- 
ship clerks,  passed  February  24,  1846,  to  the  counties  of  Lucas  and 
Franklin." 

1057.  The  act  of  April  6,  1876,  entitled  "an  act  to  amend  section       tst.  i«& 
eleven,  as  amended  March  13,  1872,  of  an  act  to  authorize  and  regulate 

limited  partnerships,  passed  January  24,  1846." 

1058.  The  act  of  April  6,  1876,  entitled  "an  act  tO  authorize  the       tsv. lOB. 
commissioners  of  the  several  counties  in  this  state,  through  which  the 
national  road  passes,  to  take  under  their  care  and  control  so  much  of 

said  road  as  lies  within  the  limits  of  such  counties,  respectively." 

1059.  The  act  of  April  6,  1876,  entitled  "an  act  to  fix  the  com-       7Sv.  lor. 
pensation  of  the  clerk  of  the  supreme  court  commission." 

1060.  The  act  of  April  6,  1876,  entitled  "an  act  for  the  relief  of      73  v.  11a 
suitors  in  the  supreme  court." 

1061.  The  act  of  April  6,  1876,  entitled  "an  act  to  amend  section       tsv. in. 
ten  of  an  act  entitled  an  act  to  amend  sections  two  and  ten  of  an  act 
entitled  an  act  to  reorganize  the  institution  for  the  education  of  the 

blind,  and  to  repeal  certain  laws  heretofore  passed,  and  took  effect 
April  6,  1866,  passed  March  10,  1873." 

1062.  The  act  of  April  6,  1876,  entitled  "an  act  supplementary  to       tsv.  iw. 
an  act  entitled  an  act  prescribing  the  duties  of  county  auditors,  passed 

April  14,  1859." 

1063.  The  act  of  April  7,  1876,  entitled  " an  act  relative  to  chang-       7Sv.  lu. 
ing  of  proposed  lines  and  termini  of  railroads." 

1064.  The  act  of  April  7,  1876,  entitled  "an  act  to  amend  section       73  v.  117. 
four  of  an  act  entitled  an  act  to  provide  for  the  repair  of  free  turnpike 

roads  in  certain  counties,  and  to  authorize  the  county  commissioners 
of  any  county  in  this  state  to  constitute  a  board  of  directors  to  regulate 
the  hauling  of  heavy  burdens  on  any  free  turnpike  or  improved  road, 
passed  April  20,  1874  (O.  L.,vol.  71,  p.  120);  amended  March  17, 
1875." 

1065.  The  act  of  April  7,  1876,  entitled  "an  act  to  prescribe  cer-       73  v.  117. 
tain  duties  of  supervisors  of  highways  therein  named." 

1066.  The  act  of  April  7,  1876,  entitled  "an  act  to  amend  an  act       73 v. no. 
entitled  an  act  to  authorize  companies  incorporated  for  the  construc- 
tion of  hotels  to  issue  preferred  stock,  passed  April  17,  1873." 

1067.  The  act  of  April  7,  1876,  entitled  "an  act  to  authorize  the       tsv. m. 
incorporation  of  granges  of  the  order  of  patrons  of  husbandry." 

1068.  The  act  of  April  7,  1876,  entitled  "an  act  authorizing  corpo-       73  v.  i2». 
rations  to  issue  either  registered  or  coupon  bonds,  and  exchange  the 

one  for  the  other." 

1069.  The  act  of  April  8,  1876,  entitled  "an  act  to  regulate  the       tst.ht. 
fees  of  probate  judges,  clerks  of  the  courts,  sheriffs,  witnesses,  jurors, 

fees  in  partitions,  and  to  repeal  certain  acts  therein  named." 

1070.  The  act  of  April  8,  1876,  entitled  "an  act  to  amend  section       n^.M. 
seven  of  an  act  entitled  an  act  further  to  prescribe  the  duties  of  county 
commissioners,  passed  April  8,  1856,  as  amended  March  30,  1875." 

1071.  The  act  of  April  8,  1876,  entitled  "an  act  to  amend  section       W ▼•>«<• 
one  of  the  act  passed  May  i,  1871  (O.  L.,  vol.  68,  p.  96),  entitled  an 
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act  supplementary  to  an  act  to  authorize  the  county  commissioners  to 
construct  roads  on  petition  of  a  nmjority  of  resident  land-owners  along 
and  adjacent  to  the  line  of  said  road,  and  to  repeal  an  act  therein 
named,  passed  March  29,  1867." 

nr.iiB.  1072..    The  act  of  April  8,  1876,  entitled  "an  act  to  emend  section 

one  of  an  act  supplementary  to  an  act  entitled  an  act  to  restrain  from 
running  at  large  certain  animals  therein  named,  passed  April  13,  1865." 

n*. M7.  1073.     The  act  of  April  8,  1876,  entided  "an  act  to  amend  an  act 

entitled  an  act  to  amend  section  six  of  the  act  entitled  an  act  for  the 
inspection  of  certain  articles  therein  named." 

nr.Mt.  1074.     The  act  of  April  3,  1876,  entitled  "an  act  supplementary  to 

an  act  entitled  kn  act  to  require  mortgages  or  bills  of  sale  of  personal 
property  to  be  deposited  with  township  clerks,  passed  February  24, 
1846." 

nv. leo.  1075.     The  act  of  April  — ,  1876,  entitled  "an  act  to  prohibit  and 

punish  persons  or  corporations  for  interfering  in  the  construction  or  lay- 
ing of  railroad  track." 

nv. uo.  1076.     The  act  of  April  8,  1876,  entitled  "an  act  to  amendsection 

three  of  an  act  entitled  an  act  providing  for  the  printing  and  distrib- 
uting the 'journals  of  the  general  assembly,  and  the  laws  and  public 
documents,  and  to  repeal  certain  acts  therein  named,  passed  March  30, 
1875." 

nv.  isi.  1077.     The  act  of  April  8,  1876,  entitled  "an  act  to  amend  section 

three  of  an  act  entided  an  act  to  provide  for  the  repair  of  free  turn- 
pike roads  in  ceruin  counties,  and  to  authorize  the  county  commission- 
ers of  any  county  in  this  state  to  constitute  a  board  of  directors  to  reg- 
ulate the  hauling  of  heavy  burdens  on  any  free  turnpike  or  improved 
road,  passed  April  20,  1874." 

73  V.  J62.  1078.     The  act  of  April  8,  1876,  entiUed  "an  act  supplementary  to 

the  act  to  authorize  stock-yard  companies,  passed  April  18,  1870." 

73  V.  168.  1079.     The  act  of  April  8,  1876,  entitled  "an  act  to  amend  section 

seven  of  an  act  entitled  an  act  to  provide  for  the  perpetuation  of  boards 
of  trustees  and  the  appointment  of  visitors  of  universities  and  colleges, 
passed  March  13,  1868." 

73  V.  163.  1080.     The  act  of  April  8,  1876,  entitled  "  an  act  supplementary  to 

an  act  to  amend  an  act  entitled  an  act  supplementary  to  the  several  a<  ts 
relating  to  the  collection  of  delinquent  taxes,  passed  February  18, 
1875." 

73 V.  164.  1081.     The  act  of  April  8,  1876,  entitled  "an  act  supplementary  to 

an  act  entitled  an  act  to  amend  sections  ninety-sfeven,  six  hundred  and 
forty-three,  six  hundred  and  forty-nine,  six  hundred  and  fifty,  and  six 
hundred  and  fifty-six  of  an  act  entided  an  act  to  provide  for  the  organ- 
ization and  government  of  municipal  corporations,  passed  May  7,  1869 
(vol.  66,  p.  165),  and  section  six  hundred  and  sixty-three  of  said  act 
as  amended  April  18,  1870  (vol.  67,  p.  85),  passed  and  took  effect  April 
—   1876." 

73 T.  165.  1082.     The  act  of  April  3,  1876,  entided  "an  act  to  establish  a 

board  of  state  charities,  and  defining  its  duties." 

73».  166.  1083.     The  act  of  April  11,  1876,  entitled  "an  act  for  the  protec- 

tion of  passengers  on  railroads." 

78 r.  172.  1084.     The  act  of  April  11,  1876,  entitded  "an  act  to  amend  sec- 

tion eleven  of  an  act  entitled  an  act  relative  to  the  appointment  and 
duties  of  a  reporter  of  the  supreme  court,  and  the  preparation,  publi- 
cation, and  distribution  of  reports  of  said  court,  passed  April  23,  1872." 
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1085.  The  act  ot  April  1 1,  1876,  entitled  "an  act  to  amend  an  act  78 v.  173. 
entitled  an  act  to  enroll  the  militia  of  Ohio,  to  organize  the  volunteer  , 
militia,  and  to  repeal  certain  acts  therein  named,  passed  April  2,  1866, 

and  to  repeal  certain  acts  therein  named." 

1086.  The  act  of  April   11,  1876,  entitled  "an  act  to  amend  sec-       tst.  isi. 
tions  (2)  two  and  (13)  thirteen  of  an  act  relating  to  ditches,  passed 

April  12,  1871,  (O.  L.,  vol.  68,  p.  60),  as  amended  March  28,  1873." 

1087.  The  act  of  April  11,  1876,  entitled  "an  act  to  amend  section       78v.  18«. 
one  of  an  act  to  incorporate  the  original  surveyed  townships,  passed 

Match  14,  1 83 1." 

1088.  The  act  of  April  II,  1876,  entitled  "  an  act  to  amend  section       7s».i87. 
one  of  an  act  to  amend  sections  one  and  two  of  an  act  to  provide  for 

the  division  of  townships  into  election  precincts,  passed  March  4,  1853 
(S.  5:  C.  1575;  Swan's  R.  S.  999),  passed  April  2,  1868." 

1089.  The  act  of  April  11,  1876,  entitled  "an  act  supplemental  of       7$ v. 200. 
an  act  entitled  an  act  to  enable  associations  of  persons  for  building 

hotels  and  for  other  purposes  to  become  bodies  corporate,  passed  April 
5,  1866,  as  amended  by  an  act  passed  April,  1867,  and  amended  April 
13,  1874." 

1090.  The  act  of  April  11,  1876,  entitled  "an  act  to  amend  section       TSv.aoa 
one  of  an  act  entitled  an  act  to  authorize  the  commissioners  of  two  or 

more  counties  to  build  bridges  jointly  in  certain  cases,  passed  May  i, 
1852." 

1091.  The  act  of  April    11,   1876,  entitled    "an  act   re\ative    to       tsv. 201. 
records  and  proceedings  in  the  governor's  office." 

1092.  The  act  of  April  11,  1876,  entitled  "an  act  to  extend  the       tsv. 202. 
provisions  of  an  act  to  amend  section  two  (2)  of  an  act  regulating  the 

fees  of  witnesses  in  civil  and  criminal  cases,  passed  March  16,  1852, 
(S.  &  C.  p.  630,)  as  amended  March  — ,  1876." 

1093.  The  act  of  April  11,  1876,  entitled  "an  act  to  amend  an       tst. aoi. 
act  authorizing  township  trustees  to  levy  a  tax  to  purchase  a  site  and 

erect  a  township  house  thereon,  passed  May  6,  1869,  (p.  120, 0.  L.  vol. 
66,)  as  amended  April  18,  I874." 

1094.  The  act  of  April  1 1,  1876,  entitled  ' '  an  act  to  prohibit  county       73  v>  206. 
recorders  from  taking  acknowledgments  of  written  instruments  in  cer- 
tain cases." 

1095.  The  act  of  April  1 1,  1876,  entitled  "an  act  to  authorize!  cities       78 v.  205. 
and  incorporated  villages  and  boards  of  education  to  accept  bequests 

and  carry  out  the  conditions  upon  which  the  bequest  is  made." 

1096.  The  act  of  April  11,  1876,  entitled  "an  act  to  amend  an  act       tst. 2o«. 
passed  April  6,  1866,  entitled  an  act  concerning  notaries  public  and 
commissioners,  and  prescribing  their  duties,  passed  March  13,  1856." 

1097.  The  act  of  April  11,  1876,  entitled  "an  act  to  enable  the       78 v. 210. 
trustees  of  cemetery  associations  to  take,  hold,  use,  enjoy,  and  occupy 
property  in  trust  for  the  purpose  of  making  certain  improvements  in 

their  respective  cemeteries." 

1098.  The  act  of  April  11,  1876,  entitled  "an  act  to  amend  an       isv.nt, 
amendment  to  an  act  supplementary  to  the  several  acts  relating  to  the 
collection  of  delinquent   taxes,  passed   April   6,  1874,  and   amended 
February  18,  1875." 

1099.  The  act  of  April  11,  1876,  entitled  "an  act  to  amend  an  act       nv.ta. 
entitled  an  act  passed  May  6, 1869,  supplementary  to  the  act  prescribing 

Ae  fees  of  county  auditors,  passed  May  i,  1862,  as  amended  April  12, 
1865,  as  amended  April  17,  1867." 
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7«T.  32S.  1100.     The  act  of  April  1 1,  1876,  entitled  "  an  act  requiring  officers 

,  of  private  schools,  academies,  and  seminaries,  to  report  certain  statistical 

information,  as  required  by  the  state  commissioner  of  common  schools." 
nT.22s.  1101.     The  act  of  April  11,  1876,  entitled  "an  act  to  authorize  and 

empower  the  conveyance  of  real  property  held  by  religious  societies, 
denominations,  or  ecclesiastical  corporations,  to  other  religious  societies, 
denominations  or  ecclesiastical  corporations,  formed  by  a  union  of  said 
societies,  denominations,  or  corporations." 

78 V. 226.  1102.     The  act  of  April  11,  1876,  entitled  "an  act  to  amend  section 

one  hundred  and  seventy-nine  of  an  act  to  provide  for  the  organization 
and  government  of  municipal  corporations,  passed  May  7,  1869,  as 
amended  April  i8th,  187 1." 

7»v.227.  1103.     The  act  of  April  12,  1876,  entitled  "an  act  to  abolish  the 

office  of'  inspector  of  gas  meters  and  illuminating  gas,  and  to  provide 
for  the  performance  of  the  duties  of  that  office  by  a  clerk  in  the  office  ' 
Of  the  secretary  of  state,  and  by  municipal  officials,  being  supplementary 
to  an  act  passed  April  6,  1866,  entitled  an  act  for  the  inspection  of  gas 
meters,  the  protection  of  gas  consumers,  and  the  protection  and  regula- 
tion of  gas-light  companies,  amended  March  9,  1867." 

7»T. 227.  1104.     The  act  of  April  12, 1876,  entitled  "an  act  to  regulate  the 

sale  of  railroad  scrap-iron  metals." 

7ST.229.  1105.     The  act  of  April  12,  1876,  entitled  "an  act  to  create  and 

regulate  inclined  plane  railroad  companies." 

78t. 2!J8.  1106.     The  act  of  April  12,  1876,  entitled  "an  act  for  the  relief  of 

the  poor,  and  to  repeal  certain  acts  therein  named." 

78t.  248.  1107.     The  act  of  April  12,  1876,  entitled  "an  act  to  amend  section 

sixty-four  of  an  act  for  the  reorganization  and  maintenance  of  common 
schools,  passed  May  i,  1873,  ^^^  amended  March  30,  1874,  amended 
February  4,  1875.'' 

78 V. 243.  1108.     The  act  of  April  12,  1876,  entitled  "an  act  to  amend  an  act 

entitled  an  act  to  authorize  the  transcribing  of  county  records  in  certain 
cases,  passed  March  26,  1863." 

78V.244.  1109.     The  actof  April  12,  1876,  entitled  "an  act  to  amend  an  act 

entitled  an  act  to  authorize  the  appointment  of  commissioners  of  fisheries 
for  the  state  of  Ohio,  and  defining  their  duties,  passed  May  3,  1873  (O- 
L.,  vol.  70,  page  274),  amended  March  29,  1875." 

78 Y  246.  1110.     The  act  of  April  12,  1876,  entitled  "an  act  to  amend  section 

eight  of  an  act  entitled  an  act  providing  for  the  recording,  printing,  and 
distributing  the  journals  of  the  general  assembly,  and  the  laws  and  public 
documents,  and  to  repeal  certain  acts  therein  named,  passed  March  30, 
1875,  as  amended  February  24,  1876." 

78V.247.  1111.     The  act  of  April  12,  1876,  entitled  "an  act  to  amend  section 

four  of  an  act  further  defining  the  duties  of  coroners,  passed  April  3, 
1856.  as  amended  by  [an]  act  passed  April  26,  1871." 

74t.  12.  1112.     The  act  of  February  i,  1877,  entitled  "an  act  supplemen- 

tary to  an  act  entitled  an  act  to  regulate  the  election  of  state  and  county 
officers,  passed  May  3,  1852." 

74t.  18.  1113.     The  act  of  February  i,  1877,  entitled  "an  act  to  restrain 

the  use  of  poison." 

74v.  13.  1114.     The  act  of  February  8,  1877,  entitled  "an  act  prescribing 

the  fees  of  county  treasurers." 
T4t.  16.  1115.     The  act  of  February  23,  1877,  entitled  " an  act  to  authorize 

the  filling  of  vacancies  in  the  boards  of  trustees  of  townships." 
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1116.  The  act  of  February  23,  1877,  entitled  "  an  act  to  amend  an       74t.it. 
act  entitled  an  act  to  provide  for  the  disposition  of  unclainied  freight 

and  express  packages,  and  to  amend  an  act  entitled  an  act  providing 
for  the  disposition  of  unclaimed  freight  and  express  packages,  passed 
April  16,  1867,  passed  January  26,  1875." 

1117.  The  act  of  February  24,  1877,  entitled  "an  act  to  amend       74v. i». 
an  act  entitled  an  act  to  regulate  the  election  of  state  and  county 
officers,  passed  May  3,  1852  (S.   &  C.   p.   532),  amended  April  12, 

1870." 

1118.  The  act  of  February  24,  1877,  entitled  "an  act  supplemen-       uw.21. 
tary  to  an  act  entitled  an  act  to  provide  for  the  creation  and  regulation 

of  incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  18152." 

1119.  The  act  of  February  22,  1877,  entitled  "an  act  to  authorize       74t. 22. 
the  removal  of  drift  timber,  and  other  obstruction,  from  the  natural 
channel  of  streams,  and  to  protect  lands  from  overflow." 

1120.  The  act  of  February  15,  1877,  entitled  "an  act  to  extend       74 v. 26. 
the  charters  of  societies  for  savings." 

1121.  The  act  of  February  21,  1877,  entitled  "an  act  supplemen-       74 v. 27. 
tary  to  an  act  entitled  an  act  to  provide  for  the  creation  and  regulation 

of  incorporated  companies  in  the  state  of  Ohio,  passed  May  i,  1852 
(S.  &  C,  vol.  I,  p.  276),  and  re-enacted  by  section  three  of  an  act  enti- 
tled an  act  to  provide  for  and  regulate  street  railroad  companies,  passed    . 
and  took  effect  April  10,  1861." 

1122.  The  act  of  February  11,  1877,  entitled  "an  act  to  amend       74».«o. 
an  act  passed  May  i,  1861,  entitled  an  act  to  provide  for  the  creation 

and  regulation  of  towpship  agricultural  societies." 

1123.  The  act  of  February  22,  1877,  entitled  "an  act  to  regulate       74 v. si. 
the  traffic  in  the  sale  or  exchange  of  scrap-iron,  old  metals,  old  rope, 

and  junk." 

1124.  The  act  of  February  23,  1877,  entitled  "an  act  to  amend       74v. «a 
section  twenty-four  of  an  act  entitled  an  act  for  the  relief  of  the  poor, 

and  to  repeal  certain  acts  therein  named,  passed  April  12,  1876." 

1125.  The  act  of  February  27,  1877,  entitled  "an  act  to  amend       74 v. as. 
section  two  of  an  act  to  amend  and  supplementary  to  an  act  entitled 

an  act  to  provide  for  the  appointment  of  a  commissionjjr  of  railroads 
and  telegraphs,  and  to  prescribe  his  duties,  passed  April  5,  1867  (64 
O.  L.  in),  passed  May  13,  1868." 

1126.  The  act  of  February  27,  1877,  entitled  "an  act  to  amend       74v.ss. 
an  act  entitled  an  act  to  establish  a  uniform  standard  of  weights  and 
measures,  passed  March  21,  1863  (S.  &  S.,  p.  926),  passed  February 

21,  1873  (O-  ^-'•y  '^ol.  70,  p.  39),  and  as  amended  March  10,  1876." 

1127.  The  act  of  February  28,  1877,  entitled  "an  act  to  amend  the       74t. 84. 
second  section  of  an  act  entitled  an   act  to  authorize  [the]  commis- 
sioners of  the  several  counties  in  this  state,  through  which  the  national 

road  passes,  to  take  under  their  care  and  control  so  much  of  said  road 
as  lies  within  the  limits  of  such  counties,  respectively,  passed  .April  6, 
1876." 

1128.  The  act  of  February  28,  1877,  entitled  "an  act  supplemen-       74v.86. 
tary  to  an  act  passed  April  11,  1876  (O.  L.,  vol.  73,  p.  169),  to  amend 
section  seven  of  an  act  to  authorize  the  county  commissioners  to  con- 
struct roads  on  petition  of  a  majority  of  resident  land  owners  along  and 
adjacent  to  the  line  of  said  road,  and  to  repeal  an  act  named  therein, 

as  passed  March  29,  1867." 

1129.  The  act  of  March  i,  1877,  entitled  "an  act  to  amend  section       ur.tt. 
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twenty  (20)  of  an  act  entitled  an  act  for  the  relief  of  the  poor,  and  to 
repeal  certain  acts  therein  named,  passed  April  12,  1876." 

74t. 40.  1130.     The  act  of  March  17,  1877,  entitled  "an  act  to  amend  sec- 

tion twenty-eight  of  an  act  to  more  effectually  provide  for  locating, 
establishing,  and  constructing  ditches,  drains,  and  water-courses  in  town- 
ships, and  to  repeal  certain  acts  therein  named,  passed  April  18,  1874." 

74t. 40.  1131.     The  act  of  March  17,  1877,  entitled  "an  act  to  amend  the 

act  entitled  an  act  to  authorize  county  commissioners  to  purchase  por- 
tions of  turnpikes,  passed  April  11,  1876." 

74V.4I.  1132.     The  act  of  March  17,  1877,  entitled  "an  act  to  amend  sec- 

tion twelve  of  an  act  entitled  an  act  for  the  punishment  of  certain  offenses 
therein  named,  passed  March  8,  1831,  and  took  effect  June  i,  1831  (S 
&  C.  429),  and  as  amended  February  21,  1873." 

74V.80.  1133.     The  act  of  March  19,  1877,  entitled  "an  act  providing  for 

the  safe-keeping  of  the  evidences  of  titles  to  lands  acquired  by  the  state, 
and  prescribing  the  duties  of  the  auditor  of  state  in  relation  thereto." 

74t. 56.  1134.     The  act  of  March  19,  1877,  entitled  "an  act  supplementary 

to  the  act  entitled  an  act  to  authorize  the  county  commissioners  to  con- 
struct roads  on  petition  of  a  majority  of  resident  land-owners  along  and 
adjacent  to  the  line  of  said  road,  passed  March  29,  1867  (S.  &  S.  647), 
and  the  acts  amedatory  thereof  and  supplemetary  thereto." 

74v. 87.  1135.     The  act  of  March  20,  1877,  entitled  "an  act  to  secure  to 

children  the  benefits  of  an  elementary  education." 

74V.60.  1136.     The  act  of  March  20,  1877,  entitled  "an  act  to  provide  for 

the  procurement  of  additional  lands  for  cemetery  purposes." 

74v. 62.  1137.     The  act  of  March  22,  1877,  entitled  "an  act  to  amend  sec- 

tion three  (3)  of  an  act  entitled  an  act  to  authorize  the  commissioners 
of  the  several  counties  in  this  state,  through  which  the  national  road 
passes,  to  take  under  their  care  and  control  so  much  of  said  road  as 
lies  within  the  limits  of  such  counties,  respectively,  passed  April  6, 
1876,  and  took  effect  May  15,  1876." 

74v. 62.  1138.     The  act  of  March  22,  1877,  entitled  "an  act  to  amend  sec- 

tion four  of  an  act  entitled  an  act  relating  to  roads  and  highways, 
passed  March  9,  1868." 

74v.  63.  1139.     The  act  of  March  22,  1877,  entitled  "an  act  to  amend  sec- 

tion three  of  ah  act  further  providing  for  converting  toll  roads  into  free 
roads,  passed  May  3,  1873." 

74v. 66.  1140.     The  act  of  March  30,  1877,  entitled  "an  act  to  incorporate 

associations  for  the  mutual  protection  of  its  members  against  loss  by 
fire." 

74v. 68.  1141.     The  act  of  March  31,  1877,  entitled  "an  act  to  amend  sec- 

tion one  of  an  act  entitled  an  act  to  provide  for  the  publication  of  the 
number  of  horses,  cattle,  sheep,  hogs,  and  other  animals  returnable  for 
taxation,  passed  March  [15],  1869." 

74t.  68.'  1142.     The  act  of  March  30,  1877,  entitled  "an  act  to  create  the 

office  of  court  interpreter  in  certain  judicial  districts." 

74v.  70.  1143.     The  act  of  March  31,  1877,  entitled  "an  act  to  amend  sec- 

tion one  of  an  act  entitled  an  act  to  provide  for  the  execution  and 
supervision  of  the  state  printing  and  binding,  passed  and  took  effect 
March  24,  i860." 

7«v. 71  1144.     The  act  of  March  30,  1877,  entitled  "an  act  to  amend  an 

act  entitled  an  act  to  authorize  the  consolidation  of  railroad  companies 
in  this  state  with  railroad  companies  of  states  adjoining,  in  certain  cases, 
and  to  authorize  railroad  companies  in  this  state  to  extend  their  roads 
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into  adjoining  states,  passed  April  lo,  1856,  and  took  effect  May  i, 
1856  (S.  &  C.  327),  as  the  same  was  amended  by  the  act  of  May  6, 
1869  (66  O.  L.  127),  and  section  two  of  the  aforesaid  act,  passed 
April  10,  1856." 

1145.  The  act  of  March  31,  1877,  entitled  "an  act  to  provide  for       74 v. 71. 
obtaining  and  publishing  reports  of  banks,   savings  institutions,  and 

tnist  companies  organized  under  the  laws  of  this  state." 

1146.  The  act  of  April  9,  1877,  entitled  "an  act  to  authorize  the       74 v.  77. 
votes  of  stockholders  of  certain  incorporated  companies  to  be  cast  by 
proxy." 

1147.  The  act  of  April  9,  1877,  entitled  "an  act  to  amend  section       74  v.  vs. 
eleven  of  an  act  entitled  an  act  to  amend  sections  one,  two,  four,  five, 

six,  and  eleven  of  an  act  entitled  an  act  to  authorize  the  county  com- 
missioners to  construct  roads  on  petition  of  a  majority  of  the  resident 
land-owners  along  and  adjacent  to  the  line  of  said  road,  and  to  repeal 
an  act  therein  named,  passed  March  29,  1867,  passed  March  31,  1868 
(S.  &  S.,  p.  673),  passed  April  17, 1873." 

1148.  The  act  of  April  9,  1877,  entitled  "an  act  to  amend  an  act       74t. 8«l 
entitled  an  act  to  amend  an  act  entitled  an  act  to  enable  the  common 

council  of  any  city  or  incorporated  village  in  this  state,  having  a  pop- 
ulation of  twenty-five  hundred  inhabitants,  or  more,  through  which  any 
of  ».he  canals  of  this  state  may  run,  or  for  the  board  of  county  com- 
missioners of  the  county  in  which  such  city  or  incorporated  village  may 
be  situate,  to  construct  and  maintain  for  public  use,  a  swing  bridge,  or 
self-closing  bridge,  on  any  highway  where  the  same  crosses  such  canal 
within  the  territory  of  said  city  or  incorporated  village,  passed  April 
16,  1874  (O.  L.,  vol.  71,  p.  84),   passed  March  29,  1875." 

1149.  The  act  of  April  11,  1877,  entitled  "an  act  supplementary       74v.  81. 
to  the  act  entitled  an  act  regulating  descents,  and  the  distribution  of 
personal  estates,  passed  March  14,  1853  (S.  &  C,  501),  and  to  the 

various  acts  amendatory  thereof." 

1150.  The  act  of  April  II,  1877,  entitled  "an  act  to  amend  section       ^*v.e^. 
four  of  an  act  entitled  an  act  to  amend  the  act  entitled  an  act  for  the 
regulation  of  turnpike  companies." 

1151.  The  act  of  April  12,  1877,  entitled  "an  act  to  amend  section       74  v.  84. 
thirty  of  an  act  entitled  an  act  for   opening  and  regulating  roads  and 
highways,  passed  January  27,  1853  (S.  &.  C,  1296),  as  amended  March 

4,  1865." 

1152.  The  act  of  April  11,  1877,  entitled  "an  act  authorizing  the 
organization  of  common  carrier  companies." 

1153.  The  act  of  April  20,  1877,  entitled  "an  act  to  amend  section 
eig,hteen  of  an  act  relating  to  roads  and  highways,  passed  March  9, 
1868." 

1154.  The  act  of  April  21,  1877,  entitled  "an  act  authorizing  county 
commissioners  to  offer  reward  for  the  detection  of  horse  thieves." 

1154>^.  The  act  of  April  24,  1877,  entitled  "an  act  to  protect 
owners  of  real  estate  in  remainder  against  waste  committed  thereon  by 
tenants  by  the  courtesy." 

1155.  The  act  of  April  24,  18^77,  entitled  "an  act  supplementary 
to  an  act  entitled  an  act  for  the  incorporation  of  townships,  passed 
March  16  [i4l,  1853." 

1156.  The  act  of  April  24,  1877,  entitled  "an  act  amendatory 
of  and  supplementary  to  an  act  to  enable  trustees  of  religious  denomi- 
nations to  become  incorporated,  and  defining  their  powers,  passed 
April  20,  1874." 
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74 V.  124.  1157.     The  act  of  April  24,  1877,  entitled  "an  act  prescribing  the 

fees  of  county  auditors,  and  to  repeal  certain  acts  therein  named." 

74v.  isi.  1158.     The  act  of  April  27,  1877,  entitled  "an  act  for  the  further 

protection  of  cemeteries  in  the  state  of  Ohio." 

74 T.  133.  1159.     The  act  of  April  27,  1877,  entitled  "an  act  to  amend  section 

seven  (7)  of  an  act  entitled  an  act  establishing  boards  of  county  com- 
missioners, and  prescribing  their  duties,  passed  March  12,  1853,  as 
amended  March  30,  1868." 

74  Y.  136.  1160.     The  act  of  .'\pril  27,  1877,  entitled  "an  act  supplementary  to 

an  act  entitled  an  act  to  amend  sections  ninety-seven,  six  hundred  and 
forty-three,  six  hundred  and  forty-nine,  six  hundred  and  fifty,  and  six 
hundred  and  fifty-six  of  an  act  entitled  an  act  to  provide  for  the  organ- 
ization and  government  of  municipal  corporations,  passed  May  7, 
1869  (vol.  66,  p.  165),  and  section  six  hundred  and  sixty-three  of  said 
act  as  amended  April  18,  1870  (vol.  67,  p.  85),  passed  April  8,  1876." 

74v.  140.  1161.     The  act  of  April  27,  1877,  entitled  "an  act  to  amend  sec- 

tion four  of  chapter  one  of  an  act  entitled  an  act  for  the  reorganization 
and  maintenance  of  common  schools,  passed  May  i,  1873." 

74 T.  141.  1162.     The  act  of  .April  28,  1877,  entitled  "an  act  supplementary 

to  the  act  entitled  an  act  to  authorize  county  commissioners  to  construct 
roads  on  petition  of  a  majority  of  resident  land-owners  along  and  adja- 
cent to  the  line  of  said  road,  passed  March  29,  1867,  and  amended  by 
subsequent  acts." 

74  V.  143.  1163.     The  act  of  April  30,  1877,  entitled  "an  act  supplementary  to 

an  act  entitled  an  act  to  amend  sections  sixty-six,  sixty-seven,  and 
seventy  of  the  act  entitled  an  act  to  provide  for  the  creation  and  regu- 
lation of  incorporated  companies  in  the  state  of  Ohio,  passed  May  i , 
1852  (S.  &  C.  p.  305),  and  to  repeal  a  certain  act  amendatory  thereto, 
passed  January  26,  1865." 

74 V  144.  1164.     The  act  of  April  30,  1877,  entitled  "an  act  to  prevent  the 

spread  of  Canada  thistles." 

74  V.  144.  1165.     The  act  of  April  30,  1877,  entitled  "an  act  supplementary  to 

an  act  to  amend  sections  one,  two,  four,  five,  six,  and  eleven  of  an  act 
entitled  an  act  authorizing  the  county  commissioners  to  construct  roads 
on  petition  of  a  majority  of  the  resident  land-owners  along  and  adja- 
cent to  the  line  of  said  road,  and  to  repeal  an  act  therein  named,  passed 
March  31,  1868," 

74 V.  145.  1166.     The  act  of  April  30,  1877,  entitled  "an  act  supplementary 

to  an  act  to  authorize  the  incorporation  of  boards  of  trade  and  cham- 
bers of  commerce." 

74  V.  145.  1167.     The  act  of  April  30,  1877,  entitled  "an  act  to  amend  sec- 

tion second  of  an  act  entitled  an  act  to  authorize  county  commission- 
ers to  locate  and  construct  turnpike  roads,  passed  April  30,  1869." 

74 V.  146.  1168.     The  act  of  April  30,   1877,  entitled  "an  act  to  authorize 

narrow  gauge  railroad  companies  to  issue  bonds." 

74 T.  147.  1169.     The  act  of  April  30,  1877,  entitled  "an  act  to  amend  sec- 

tion seven  of  an  act  authorizing  the  county  commissioners  to  construct 
roads  on  petition  of  a  majority  of  resident  land-owners  along  and  adja- 
cent to  the  line  of  said  road,  and  to  repeal  an  act  named  therein,  as 
passed  March  29,  1867  (O.  L.,  vol.  64,  p.  83),  as  amended  April  11, 
1876." 

74 V.  157.  1170.     The  act  of  May  2,  1877,  entitled  "an  act  supplementary  to 

an  act  entitled  an  act  to  authorize  the  county  commissioners  to  con- 
struct roads  on  petition  of  a  majority  of  resident  land  owners  along  and 


Digitized  by 


GoogI 


1889 
REPEALS.  §  7437. 


adjacent  to  the  line  of  said  road,  and  to  repeal  an  act  therein  named 
passed  March  29,  1867,  and  the  acts  amendatory  thereof." 

1171.  The  act  of  May  3,  1877,  entitled  "an  act  to  amend  section       74 v. in. 
one  of  an  act  to  protect  the  elections  of  voluntary  political  associations 

and  punish  frauds  therein,  as  passed  April  20,  1874." 

1172.  The  act  of  May  4,  1877,  entitled  "  an  act  to  punish  offenses       74v.  im. 
on  street  railroad  cars. " 

1173.  The  act  of  May  4,  1877,  entiUed  "an  act  to  repeal  an  act       74v. im. 
entitled  an  act  to  authorize  the  issue  of  floating  debt  bonds,  in  cities  of 

the  first  class  having  a  population  of  less  than  one  hundred  thousand, 
passed  April  18,  1874." 

1174.  The  act  of  May  4,  1877,  entitled  "an  act  supplementary  to       74t. i65. 
the  act  passed  March  29,  1867  (64  vol.  80,  S.  &  S.  671),  entitled  an 

act  to  authorize  the  county  commissioners  to  construct  roads  on  the 
petition  of  a  majority  of  resident  land-owners  along  and  adjacent  to 
the  line  of  said  road,  and  to  repeal  an  act  therein  named,  and  the  acts 
amendatory  and  supplemental  thereto." 

1175.  The  act  of  May  4,  1877,  entitled  "an  act  to  amend  (42)       74v. i67. 
section  thirty-three  of  an  act  for  opening  and  regulating  roads  and 
highways,  passed  January  27,  1853." 

1176.  The  act  of  May  4,    1877,   entitled  "an  act  for  the  better       74v.  les. 
security  of  head  contractors,  sub-contractors,  and  material  men,  and 

to  repeal  certain  acts  therein  named." 

1177.  The  act  of  May  5,  1877,  entitled  "an  act  for  the  protection       74 v.  177. 
of  wool-growers,  and  the  confiscation  of  dogs. " 

1178.  The  act  of  May  5,  1877,  entided  "  an  act  for  the  better  pro-       74  v.  isi. 
tection  of  policy-holders  in  life  insurance  companies." 

1179.  The  act  of  Mays,  1877,  entided  "an  act  to  amend  an  act       74v.  i8s. 
endtied  an  act  to  amend  an  act  entitled  an  act  amendatory  to  an  act 
entided  an  act  to  provide  for  the  creation  and  regulation  of  incorpo- 
rated companies  in  the  state  of  Ohio,  passe  dMay  1,1852,  passed  April 

18, 1856,  passed  .'Vpril  14,  1870,  passed  March  15,  1875." 

1180.  The  act  of  May  5,  i877,;entitled  "an  act  to  authorize  rail-       74v.i8S. 
way  companies  to  issue  preferred  stock." 

1181.  The  act   of  May  5,  1877,  entitled  "an  act  to  regulate  the       74y.i86. 
letting  of  contracts  for  the  doing  of  public  work  and  the  better  pro- 
tection of  mechanics."  ^ 

1182.  The  act  of  May  7,  1877,  entided  fan  act  supplementary  to       74V.202. 
an  act  to  more  effectually  provide  for  locating,  establishing,  and  con- 
structing ditches,  drains,  and  water-courses  in  townships,  and  to  repeal 

certain  acts  therein  named,  passed  April  18,  1874." 

1183.  The  act  of  May  7,  1877,  entided  "an   act   for  the  preven-       74v. 202. 
tion  of  trespassing  upon    railway  trains,  and  consequent   injuries   to 

minors  and  other  persons." 

1184.  The  act  of  May  7,  1877,  entitled  "an  act  to  provide  for  the       74 v.  204. 
incorporation  of  farm  laborers'  associations." 

1185.  The  act  of  May  7,  1877,  entiUed  "an  act  to  amend  section       ur.wt. 
two  of  an  act  entitled  an  act  to  protect  more  effectually  the  lives  of 
railroad  passengers  from  casualties  by  fire,  passed  May  4,  1869." 

1186.  The  act  of  May  7,  1877,  entitled  "an  act  to  empower  trus-       74 v. 207. 
tees  of    townships  to   purchase   stone   or   gravel   necessary    for    the 
improvement  of  public  highways." 

1187.  The  act  of  May  7,  1877,  entitled  "an  act  to  amend  section       Ur.m 


Digitized  by 


Google 


1890 
1 7437.  REPEALS. 


one  of  [an]  act  to  authorize  county  commissioners  to  locate  and  con- 
struct turnpike  roads,   passed  April  30,  1869  (O.  L.,  vol.  66,  p.  62), 
and  to  repeal  an  act  supplementary  thereto." 
74 y. 208.  1188.     The  act  of  May  7,  1877,  entitled  "an  act  to  provide  for  the 

publication  of  legal  advertisements." 

T4V.209.  1189.     The  act  of  May  7,  1877,  entitled  "an  act  to  amend  section 

two  of  an  act  entitled  an  act  regarding  the  maintenance  and  repair  of 
streets,  alleys,  etc. ,  in  cities  of  the  first  class  having  a  population  of 
more  than  ninety  thousand  and  less  than  one  hundred  and  fifty  thou- 
sand inhabitants  at  the  last  federal  census,  passed  April  — ,  1877,  and 
to  repeal  said  original  section." 

74T.a».  1190.     The  act  of  May  7,  1877,  entitled  "an  act  to  create  a  bureau 

of  statistics  of  labor." 

74V.211.  1191.     The  act  of  May  7,  1877,  entitled  "an  act  supplementary  ijid 

'  amendatory  of  the  act  entitled  an  act  to  amend  sections  two,  four,  and 

twenty-four  of  an  act  entitled  an  act  to  preserve  the  purity  of  elections." 

74 V. 217.  1192.     The  act  of  May  7,  1877,  entided  "an  act  to  further  consoli- 

date land  titles  in  Ohio." 

74V.222.  1193.     The  act  of  May  7,  1877,  entitled  "an  act  to  provide  a  ware- 

house, create  the  office  of  inspector  of  leaf  tobacco,  and  regulate  the 
inspection  of  tobacco." 

74V.227.  1194.     The  act  of  May  7,  1877,  entitled  "an  act  to  amend  an  act 

entitled  an  act  to  amend  an  act  entitled  an  act  to  enroll  the  militia  of 
Ohio,  to  organize  the  volunteer  militia,  and  to  repeal  certain  acts  therein 
named,  passed  April  2,  1866,  and  to  repeal  certain  acts  therein  named, 
passed  April  11,  1876." 

74 T. 24a  1195.     The  act  of  May  5,  1877,  entitled  "an  act  to  amend,  revise, 

and  consolidate  the  statutes  relating  to  crimes  and  offenses,  and  to  repeal 
certain  acts  therein  named,  to  be  known  as  title  one,  crimes  and  offenses, 
part  four,  of  the  act  to  revise  and  consolidate  the  general  statute*  of 
Ohio." 

74 T. 810.  1196.     The  act  of  May  5,  1877,  entitled  "an  act  to  amend,  revise, 

and  consolidate  the  statutes  relating  to  criminal  procedure." 

74T.865.  1197.     The  act  of  May  5,   1877,  entitled   "an  act  to  consolidate, 

revise,  and  amend  the  statutes  relating  to  jails  and  the  penitentiary,  to  be 
known  as  part  two,  title  three,  jails  and  the  penitentiary." 

74v. 38.  1198.     The  act  of  May  i,  1877,  entitled  "an  act  to  amend  section 

one  (i)  of  an  apt  entitled  an  act  providing  for  the  election  of  county 
auditors,  and  prescribing  their  duties,  passed  April  18,  1870." 
i.  7B».  8.  1199.     The  act  of  January  24,  1878,  entitled  " an  act  to  amend  an 

i  •,  act  passed  April  2,  1866,  entitled  an  act  to  enroll  the  militia  of  Ohio, 

to  organize  a  volunteer  militia,  and  to  repeal  certain  acts  therein 
named." 

78 V. 9.  1200.     The  act  of  February  14,  1878,   entitled  "an  act  to  amend 

the  third  section  of  an  act  entitled  an  act  defining  the  jurisdiction  and 
regulating  the  practice  of  probate  courts,  passed  March  14,  1853,  as 
amended  April  9,  1863." 

75T.1S.  1201.     The  act  of  February  23,  1878,  entitled  "an  act  supplemen- 

tary to  the  act  entitled  an  act  to  create  a  board  of  public  works  in  cer- 
tain cities  having  a  population  of  one  hundred  and  fifty  thousand  and 
upwards  at  the  last  federal  census,  passed  March  17,  1876." 

tbt.  18.  1202.     The  act  of  February  27,  1878,  entitled  "an  act  to  amend  an 

act  entitled  an  act  for  the  relief  of  the  poor,  and  to  repeal  certain  acts 
therein  named,  passed  April  12,  1876." 
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1203.  The  act  of  February  27,  1878,  entitled  an  act  to  provide  for       7B».  14. 
the  better  organization  of  corporations  designated  as  the  widows'  home 

and  asylum  for  aged  and  indigent  women." 

1204.  The  act  of  February  27,  1878,  entitled  "an  act  to  amend       76 v.  15. 
an  act  entitled  an  act  supplementary  and  amendatory  of  the  act  enti- 
tled an  act  to  amend  sections  two,  four,  and  twenty-four,  of  an  act  enti- 
tled an  act  to  preserve  the  purity  of  elections,  passed  May  7,  1877 

(vol.  74,  p.  211),  and  to  repeal  certain  sections  thereof." 

1205.  The  act  of  February  27,  1878,  entitled  "an  act  to  amend       nr.vi. 
sections  one,  three,  four,  five,  ten,  eleven,  fourteen,  sixteen,  seventeen, 
eighteen,  nineteen,  twenty-two,  twenty-three,  twenty-five,  twenty-seven, 
thirty-three,  thirty-five,  thirty-six,  and  thirty  eight  of  chapter  two  of  the 

act  entitled  an  act  to  consolidate,  revise,  and  amend  the  stautes  relating 
to  jaik  and  the  penitentiary,  to  be  known  as  part  four,  title  three,  jails  and 
penitentiary,  passed  May  5,  1877  (O.  L.,  vol.  74),  to  add  supplementary 
sections  thirty-nine  and  forty  to  said  chapter  two,  and  to  repeal  said 
original  sections  one,  three,  four,  five,  ten,  eleven,  fourteen,  sixteen, 
_  seventeen,  eighteen,  nineteen,  twenty-two,  twenty-three,  twenty-five, 
twenty-seven,  thirty-three,  thirty-five,  thirty-six,  and  thirty-eight." 

1206.  The  act  of  March  i,  1878,  entitled  an  act  supplementary  to       75  v.  25. 
an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of 
incorp)orated  companies  in  the  state  of  Ohio,  passed  May  1,  1852  (S.  & 

C.  271),  and  to  repeal  section  eleven  of  an  act  entitled  an  act  to  incor- 
porate the  Beverly  College  at  Beverly." 

1207.  The  act  of  March  2,  1878,  entitled  "an  act  to  provide  for       7St.26. 
keeping  in  repair  the  gravel  and  macademized  and  volunteer  roads, 
located  and  constructed  under  the  laws  of  the  state,  and  to  repeal  cer- 
tain acts  therein  named." 

12Q8.     The  act  of  March  4,  1878, entitled  "an  act  to  amend  section       78v.». 
thirteen  of  an   act  entitled  an  act  relating  to  roads  and  highways, 
passed  March  9,  1868." 

1209.  The  act  of  March  4, 1878,  entitled  "an  act  to  amend  sections       75 ». m. 
two  and  three  of  an  act  entitled  an  act  prescribing  the  rate  of  taxation 

for  county,  bridge,  road,  and  township  purposes,  and  to  repeal  cer- 
tain acts  therein  named,  passed  April  19,  1877." 

1210.  The  act  of  March  4,  1878,  entitled  "an  act  to  amend  section       75r. sz. 
one  of  an  act  to  amend  sections  one  and  four  of  an  act  entitled  an  act 

to  provide  for  the  repair  of  free  turnpike  roads  in  certain  counties,  and 
to  authorize  the  county  commissioners  of  any  county  in  this  state  to 
constitute  a  board  of  directors  to  regulate  the  hauling  of  heavy  burdens 
on  any  free  turnpike  or  improved  road,  passed  and  took  effect  April 
20,  1874,  passed  March  14,  1875  (O-  L.,  vol.  72,  p.  59),  passed  April 
3,  1876  (O.  L.,vol.  73,  p.  151),  passed  May  2,  1877  (O.  L.,  vol.  74, 
p.  153),  ancf  for  other  purposes." 

1211.  The  act  of  March  7,  1878,  entitled  "an  act  to  authorize  cer-       76t.  «. 
tain  institutions  to  receive  donations,  devises,  and  bequests." 

1212.  The  act  of  March  7,  1878,  entitled  "an  act  to  authorize  the       70 v. 42. 
trustees  of  the  mutual  protective  association  of  patrons  of  husbandry 

to  move  their  office." 

1213.  The  act  of  March  7,  1878,  entided   "an  act- to  amend  sec-       75v. «. 
tion  six  of  the  act  entitled  an  act  to  amend  an  act  to  exempt  the  home- 
stead of  families  from  forced  sale  on  execution  to  pay  debts,  passed 

March  23,  1850,  passed  April  9,  1869." 

1214.  The  act  of  March  7,  1878,  entitled  "an  act  to  re-enact  sec-       75 v. m. 
tion  three  of  an  act  defining  the  jurisdiction  and  regulating  the  prac- 
tice of  probate  courts,  passed  March  14,  1853,  ^■nd  amended  April  9, 

1863." 
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75v.«.  1215.     The  act  of  March  13,  1878,  entitled  "an  act  to  punish  the 

offense  of  advertising  for  procurement  of  divorces." 

TSv. 40.  1216.     The  act  of  March  14,  1878,  entitled   "an  act  to  authorize 

township  trustees  of  any  township  in  this  state  to  levy  a  tax  for  pur- 
chasing a  hearse  and  erecting  a  vault." 

75».  47.  1217.     The  act  of  March  14,  1878,  entitled  "an  act  to  amend  sec- 

tions eight  and  nine  of  chapter  three,  title  two,  code  of  criminal  pro- 
cedure." 

75v.  48.  1218.     The  act  of  March  15,   1878,  entitled  "  an  act  to  amend  sec- 

tion twenty-two  of  an  act  entitled  an  act  for  the  incorporation  of  town- 
ships, passed  March  14,  1853." 

76v.  48.  1219.     The  act  of  March  13,  1878,  entitled  "an  act  to  amend  sec- 

tion two  of  an  act  entitled  an  act  for  the  better  security  of  head  con- 
tractors and  material  men,  and  to  repeal  certain  acts  therein  named." 

7Sv. 49.  1220.     The  act  of  March  15,  1878,  entitled   "an  act  to  amend  an 

act  entitled  an  act  to  amend  section  one  of  an  act  entided  an  act 
for  the  establishment,  support,  and  regulation  of  children's  homes  in 
the  several  counties,  and  children's  district  homes  in  this  state,  and  to- ' 
repeal  certain  acts  therein  named,  passed  and  took  effect  March  22, 
1876  (O.  L.,  vol.  73,  p.  64),  as  amended  February  8, 1877." 

76t. «o.  1221.     The  act  of  March  16,  1878,  entitled  "an  act  to  regulate  the 

payment  of  certain  costs  in  criminal  cases." 

7Sv. 82.  1222.     The  act  of  March  18,  1878,  entided  "an  act  to  amend  sec- 

tions five  and  six  of  an  act  entitled  an  act  relating  to  roads  and  high- 
ways, passed  March  9,  1868." 

76v. 58.  1223.     The  act  of  March  18,  1878,  entitled  "an  act  to  amend  sec- 

tions eighteen,  nineteen,  and  twenty  of  an  act  for  the  reorganization  and 
maintenance  of  common  schools  (O.  L.,  vol.  70,  1873,  pp.  198,  199), 
passed  May  i,  1873." 

76».  66.  1224.     The  act  of  March  21,  1878,  entitled  "an  act  to  amend  an 

act  entitled  an  act  supplementary  to  an  act  entitled  an  act  supplemen- 
tary to  an  act  to  provide  for  the  organization  and  government  of  munici- 
pal corporations,  passed  May  5,  1877." 

76t.  87.  1225.     The  act  of  March  21,  1878,  entided  "an  act  to  amend  sec- 

tion eleven  (11)  of  chapter  eight  (8)  to  amend,  revise,  and  consolidate 
the  statutes  relating  to  crimes  and  offenses,  and  to  repeal  certain  acts 
therein  named,  to  be  known  as  title  one,  crimes  and  offenses,  part 
four,  of  the  act  to  revise  and  consolidate  the  general  statutes  of  Ohio, 
passed  May  5,  1877." 

76v.  58.  1226.     The  act  of  March  22,  1878,  entitled  "an  act  to  amend  sec- 

tions eleven  and  twelve  of  an  act  entitled  an  act  supplementary  and 
amendatory  of  the  act  entitled  an  act  to  amend  sections  two,  four,  and 
twenty-four  of  an  act  to  preserve  the  purity  of  elections,  passed  May 
7,  1877." 

78  V.  60.  1227.     The,act  of  March  21,  1878,  entitled  "an  act  to  reorganize  the 

reform  school  for  boys." 

75». 64.  1228.     The  act  of  March  23,  1878,  entitled  "an  act  to  provide  for 

the  regulation  qnd  management  of  asylums  for  the  insane,  to  constitute 
chapter  seven,  title  five,  of  part  one,  of  the  statute  to  revise  the  general 
laws." 

78  V.  81.  1229.     The  act  of  March  26,  1 878,  entitled  "an  act  to  amend  section 

twenty-seven  of  an  act  entitled  an  act  for  the  reorganization  and  main- 
tenance of  common  schools,  passed  March  6,  1874." 

7SV.82.  1230.     The  act  of  March  28,  1878,  entitled  "an  act  supplementary 

to  the  act  relating  to  criminal  procedure." 
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1231.  The  art  of  March  28,  1878,  entitled  "an  act  to  amendsection        75  v  sa. 
twenty-eight  of  an  act  entitled  an  art  relating  to  roads  and  highways,  as 
amended  April  11,  1876." 

1232.  The  act  of  March  28,  1878,  entitled  "an  act  to  amend  section       k  y,  m. 
thirty-five  of  the  act  of  May  i,  1873  (7°  ^-  '95)>  entitled  an  act  for  the 
organization  and  maintenance  of  common  schools." 

1233.  The  act  of  March  28,  1878,  entitled  "an  act  to  authorize  the       75,  gj 
vacation  of  turnpikes  and  plankroads  which  are  suffered  to  be  out  o'" 
repair,  and  to  establish  the  same  as  county  roads." 

1234.  The  act  of  March  29,  1878,  entitled  "an  act  to  amend  an  act       76y.87. 
entitled  an  act  supplementary  to  an  act  entitled  an  act  to  provide  for 

the  organization  and  government  of  municipal  corporations,  passed  May 
7,  1869,  passed  April  28,  1873." 

12^35.     The  act  of  March  29,  1878,  entitled  "an  act  supplementar\        75  v.  87. 
to  an  act  entitled  an  act  providing  for  converting  toll  roads,  passed 
May  3,  1875." 

1236.  The  act  of  April  4,  1878,  entitled  "an  act  for  the  better  reg-       75v.  ss. 
ulation  of  insurance  companies  issuing  fire  policies."  , 

1237.  The  act  of  April  4,  1878,  entitled  "an  act  to  amend  an  act       15 v. 90. 
entitled  an  act  to  amend  section  thirty-four  of  an  act  entitled  an  act  to 
provide  for  the  creation  and  regulation  of  incorporated  companies  in 

the  state  of  Ohio,  passed  May  i,   1872   (S.   &  C.   295;  O.   L.  44, 
p.  180),  passed  May  7,  1877." 

1238.  The  act  of  April  4,  1878,  entitled  "an  act  to  prevent  fraud       7.5 v. »i. 
in  the  sale  of  fertilizers,"  except  section  two. 

1289.     The  act  of  April  5,  1878,  entitled  "an  act  to  amend  section        7.1  v  92. 
one  of  the  act  of  .\pril  2,  1866  (63  v.  84  ;  S.  &  S.  783),  entitled  an  act 
to  authorize  the  erection,  improving,  enlarging,  or  constructing  addi- 
tions to  town  halls,  and  to  repeal  an  act  therein  named." 

1240.  The  act  of  April  5,  1878,  entitled  "  an  act  to  provide  for  the       75T.93. 
reorganization,  government,  and  better  regulation  of  Longview  asylum, 

and  to  repeal  certain  acts  therein  named." 

1241.  The  act  of  April  6,  1878,  entitled  "  an  act  to  amend  section        75  v.  100. 
seven  (7)  of  an  act  to  provide  for  the  election  of  township  assessors, 

and  to  prescribe  their  duties,  passed   and  took  effect  April  4,  1859, 
amended  February  24,  1862,  as  further  amended  March  13,  1865." 

1242.  The  act  of  April  8,    1878,    entitled  "an  act   to   authorize        75 v,  101. 
boards  of  education  in  certain  cities  to  appoint  library  committees,  and 

levy  a  tax  for  school  purposes." 

1243.  The  act  of  April  8,  1878)  entitled  "  an  act  to  reduce  fees  and       75v.  los. 
salaries  of  county  officers." 

1244.  The  act  of  April  9,  1878,  entitled  "an  act  relative  to  index-       75v.  io». 
ing  pending  suits,  and  executions  not  dormant." 

1245.  The  act  of  April  9,  1878,  entitled  "  an  act  to  compel  owners       75y.  loi, 
of  hedge  fences  on  partition  lines,  and  along  public  highways,  to  keep 

the  same  within  certain  limits." 

124(3.  The  act  of  April  9,  1878^,  entitled  "an  act  to  amend  an  act  75v  io«. 
entitled  an  act  supplementary  to  an  act  to  provide  for  the  better  regu- 
lation of  turnpike  and  plankroad  companies,  and  to  repeal  section  forty 
one  of  an  act  to  provide  for  the  regulation  of  incorporated  companies, 
passed  May  i,  1852,  and  repealed  March  30,  1864,  and  re-enacted 
April  5,  1866,  passed  March  11,  1867,  passed  .April  3,  1868." 

1247.     The  act  of  April  10,  1878,  entitled   "  an  act  to  amend  section       75. ».  10*. 
thirty-five,  of  chapter  eight,  of  an  act  entitled  an  act  to  amend,  revise, 
Vol.  II.— 15. 
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and  consolidate  the  statutes  relating  to  crimes  and  offenses,  and  to  repeal 
certain  acts  therein  named,  to  be  known  as  title  one,  crimes  and  offenses, 
part  four,  of  the  act  to  re^^ise  and  consolidate  the  general  statutes  of 
Ohio." 

76  V.  n*.  1248.     The  act  of  April  24,  1878,  entitled  "  an  act  supplementary  to 

an  act  entitled  an  act  supplementary  to  an  act  entitled  an  act  to  provide 
for  the  creation  and  regulation  of  incorporated  companies  in  the  state 
of  Ohio."        , 

75 T.  120.  1249.     The  act  of  April  25,  1878,  entitled  "an  act  supplementary 

to  the  act  of  May  i,  1873,  entitled  an  act  for  the  reorganization  and  main- 
•  tenance  of  common  schools,  and  the  several  acts  amendatory  thereof, " 
(O.  L.,  vol.  70,  p.  195),  and  to  amend  an  act  therein  named." 

75t.  124.  1250.     The  act  of  April  27,  1878,  entitled  "an  act  to  punish  cer- 

t?iin  offenses  therein  named." 

7»T.  134.  1251.     The  act  of  April  27,  1878,  entitled  "an  act  to  authorize 

townships  trustees  to  procure,  by  purchase  or  otherwise,  material  for 
road  purposes." 

78*.  125.  1252.     The  act  of  May  i,  1878,  entitled  "an  act  relative  to  certain 

civil  actions." 

tst. us.  1253.     The  act  of  May  3,  1878,  entitled  "an  act  to  amend  section 

nine  of  an  act  entitled  an  act  supplementary  to  an  act  entitled  an  act  to 
provide  for  the  creation  and  regulation  of  incorporated  companies  in 
the  state  of  Ohio,  passed  May  i,  1852,  passed  April  15,  1867  (  S.  &  S. 
186),  as  amended  February  25,  1869(0.  L.  ,vol.  66,  p.  11),  as  amended 
April  20,  1874  (O.  L.,  vol.  71,  p.  161),  as  amended  April  n,  1876  (O. 
L.,  vol.  73,  p.  188),  as  amended  March  12,  1877  (O.  L.,  vol.  74,  p. 
38),  as  amended  March  28,  1878." 

7St.  in.  1254.     The  act  of  May  6,  1878,  entitled  "  an  act  entitled  an  act  to 

amend  the  act  entitled  an  act  to  amend  the  first  section  of  the  act 
entitled  an  act  to  amend  sections  one,  two,  four,  five,  six,  and 
eleven  of  an  act  to  authorize  the  county  commissioners  to  construct 
roads  on  petition  of  a  majority  of  the  land-owners  along  and  adjacent 
to  the  line  of  said  road,  and  to  repeal  an  act  therein  named,  passed 
March  29,  1867,  passed  March  31,  1868." 

12.')5.  The  act  of  May  6,  1878,  entitled  "an  act  to  authorize  the 
transfer  of  funds  in  certain  cases." 

1256.  The  act  of  May  7,  1878,  entitled  "an  act  to  authorize  pri- 
vate cemetery  associations,  brought  within  the  corporate  limits  of  incor- 
porated villages  to  become  incorporated." 

1257.  The  act  of  May  7,  1878,  entiried  "an  act  directing  how 
cities  of  the  first  class,  having  accepted  property  or  funds  upon  con- 
ditions of  establishing  and  maintaining  an  astronomical  observatory, 
shall  provide  for  the  support  of  the  same." 

1258.  The  act  of  May  7,  1878,  entitled  "an  act  to  amend  an  act 
entitled  an  act  supplementary  to  the  act  regulating  the  mode  of  admin- 
istering assignments  in  trust  for  the  benefit  of  creditors,  passed  April 
6,  1867,  passed  March  6,  1868." 

1259.  The  act  of  May  7,  1878s  entitled  "an  act  to  provide  for  the 
administration  of  property  given  for  the  promotion  of  science,  art,  and 
like  purposes,  and  to  protect  the  same  from  waste." 

1260.  The  act  of  May  10,  1878,  entitled  "an  act  to  change  the 
common  pleas  districts  of  the  state,  and  to  give  greater  efficiency  to 
the  common  pleas  and  district  courts,  and  to  repeal  certain  parts  of  an 
act  therein  named." 
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1261.  The  act  of  May  lo,  1878,  entitled  "an  act  supplementary       »».  141. 
to  an  act  to  amend,  revise,  and  consolidate   die  statutes  relating  to 

crimes  and  oflFenses,  and  to  repeal  certain  acts  therein  named,  to  be 
known  as  title  one,  crimes  and  offenses,  part  four,  of  the  act  to  revise 
and  consolidate  the  general  statutes  of  Ohio,  passed  May  5,  1877." 

1262.  The  act  of  May  10,  1878,  entitled  "  an  act  relating  to  offenses       75  t.  i4J. 
against  chastity  and  morality." 

1263.  The  act  of  May  10,  1878,  entitled  "an  act  to  authorize  cer-       76y.  14a. 
tain  courts  to  appoint  stenographers.'' 

1264.  The  act  of  May  10,  1878,  entitled  "an  act  to  establish  the       78 v.  144. 
girls'  industrial  home,  and  to  repeal  certain  acts  therein  named." 

1265.  The  act  of  May  10,  1878,  entitled  "an  act  to  reorganize  the       76v. leo. 
asylum  for  the  bhnd." 

1266.  The  act  of  May  1 1,  1878,  entitled  "an  act  to  amend  section       75t. isv. 
three  of  an  act  to  provide  for  the  more  prompt  and  efficient  collection 

of  claims  due  the  state." 

1267.  The  act  of  May  11,  1878,  entitled  "an  act  to  prescribe  the       75t.  147. 
duties  of  county  commissioners  in  counties  containing  cities  of  the 

first  class  having  a  population  exceeding  one  hundred  and  eighty  thou- 
sand." 

1268.  The  act  of  May  11,  1878,  entitled  "an  act  requiring  clerks       76v.  i«o. 
of  the  courts  of  common  pleas  to  provide  poll-books  and  tally-sheets 

for  elections." 

1269.  The  act  of  May  14,  1878,  entitled  "an  act  to  amend,  revise,       tst. i«i. 
and  consolidate  the  statutes  relating  to  municipal  corporations,  to  be 

known  as  title  twelve,  part  one,  of  the  act  to  revise  and  consolidate 
the  general  statutes  of  Ohio." 

1270.  The  act  of  May  11,  1878,  entitled  "an  act  to  amend  aad       7Jt.4J6. 
revise  the  statutes  relating  to  taxation,  to  be  known  as  title  thirteen, 

part  one,  of  the  act  to  revise  and  consolidate  the  general  statutes." 

1271.  The  act  of  May  11,  1878,  entitled  "an  act  to  reorganize  the       i5¥.507. 
institution  for  the  education  of  the  deaf  and  dumb." 

1272.  The  act  of  May  11,  1878,  entitled  "an  act  to  amend  section       tst.su. 
fifty  of  an  act  entitled  an  act  for  the   reorganization  and  maintenance 

of  common  schools,  passed  May  i,  1873,  ^^^  to  repeal  section  thirty- 
one  of  an  act  entitled  an  act  to  amend  and  supplementary  to  an  act 
entitled  an  act  to  provide  for  the  organization,  supervision,  and  main- 
tenance of  common  schools,  passed  March  14,  1852,  and  acts  amend- 
atory thereto;  also,  supplementary  to  an  act  for  the  support  and  better 
regulation  of  common  schoojs  in  the  town  of  Akron,  passed  February 
8,  1847,  and  the  acts  amendatory  thereto;  also,  supplementary  to  an  act  / 

for  the  better  regulation  of  public  schools  in  cities,  towns,  etc. ,  passed 
February  21,  1849,  and  the  acts  amendatory  thereto." 

1273.  The  act  of  May  II,  1878,  entitled   "  an  act  to  amend  section       J6».614. 
ten  of  an  act  entitled  an  act  for  the  better  security  of  head  contractors, 
sub-contractors,  and  material  men,  and  to  repeal  certain   acts   therein 
named." 

1274.  The  act  of  May  11,  1878,  entitled  "an  act  to  amend  section       76T.516. 
nine  (9}  of  an  act  entitled  an  act  to  authorize  the  board  of  county  com- 
missioners to  lay  out  and  establish  free  turnpike  roads,  and  to  repeal 

certain  acts  therein  named,  i)assed  March  29,  1875." 

1275.  The  act  of  May  II,  1878,  entitled  "an  act  to  amend  section       75y.«W. 
three  of  an  act  entitled  an  act  to  reorganize  the  reform  school  for  boys, 

passed  March  21,  1878." 
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76*.H7.  1276.     The  act  of  May  ii,  1878,  entitied  "an  act  to  prevent  the 

practice  of  resorting  to  distant  courts  to  oppress  the  citizens  of  Ohio, 
and  deprive  them  of  their  rights  under  the  statutes  of  Ohio." 

76t.51».  1277.     The  act  of  May  11,  1878,  entided  "an  act  to  amend  sections 

three,  six,  and  seven  of  an  act  entitied  an  act  to  require  mortgages  or 
bills  of  sale  of  personal  property  to  be  deposited  with  township  clerks, 
passed  February  24,  1846  (S.  &  C,  p.  475),  and  to  repeal  an  act  sup- 
plementary thereto,  passed  and  took  effect  April  30, 1877." 

n*. 820.  1278.     The  act  of  May  11,  1878,  entitled  "an  act  to  authorize  the 

appointment  of  an  assistant  prosecuting  attorney  in  certain  counties. '> 

Tsv. 621.  1279.     The  act  of  May  11,  1878,  entitled  "an  act  to  cure  defects  in 

the  establishment  of  ditches." 

76  T.  822.  1280.     The  act  of  May  13,  1878,  entitied  an  act  to  prevent  the  intro- 

duction and  spread  of  a  cattle  disease,  commonly  known  as  Texas  or 
Spanish  fever,  by  the  importation  and  inti'oducrion  of  cattie  into  the 
state  of  Ohio  infected  with  or  liable  to  impart  to  other  cattie  said  disease, 
and  providing  for  the  punishment  of  and  the  recovery  of  damages  caused 
by  the  introduction  of  such  diseased  cattie  from  owners  of  such  cattie." 

16t. SM.  1281.     The  act  of  May  13, 1878,  entitled  "an  act  to  amend  sec- 

tion one  of  an  act  entitled  an  act  for  the  relief  of  benevolent  and 
charitable  associations  managed  by  women,  passed  March  30,  1864." 

7S».626.  1282.     The  act  of  May  13,  1878,  entitled  "an  act  to  amend  an  act 

of  April  12,  1877,  entitled  an  act  to  amend  an  act  entitled  an  act  to 
authorize  trustees  of  townships  to  appropriate  lands  for  cemetery  pur- 
poses, passed  and  took  effect  April  3,  1867." 

75 T.  626.  1283.     The  act  of  May  13,  1878,  entitled  "an  act  to  amend  section 

fifty-six  of  an  act  entitled  an  act  for  the  reorganization  and  maintenance 
of  common  schools, passed  and  took  effect  April  21,  1877." 

tst.  627.  1284.     The  act  of  May  13,  1878,  entitled  "an  act  supplementary  to 

an  act  entitled  an  act  to  provide  for  the  creation  and  regulation  of  in- 
corporated companies  in  the  state  of  Ohio,  passed  May  i,  1852." 

76t. 629.  128.5.     The  act  of  May  13, 1878,  entitled  "an  act  to  define  certain 

water-courses." 

75  V.  580.  1286.     The  act  of  May  13,  1878,  entitled  "an  act  supplementary  to 

an  act  entitled  an  act  for  the  reorganization  and  maintenance  of  com- 
mon schools,  passed  May  i,  1873." 

76 y  681.  1287.  •  The  act  of  May  13,  1878,  entitied  "an  act  supplementary  to 

an  act  entitled  an  act  for  the  relief  of  the  poor,  and  to  repeal  certain 
acts  therein  named." 

76t.  641.  1288.     The  act  of  May  14,  1878,  entitled  "an  act  to  provide  for  the 

control  and  maintenance  of  libraries  in  certain  cities,  which  at  the  last 
federal  census  had,  and  which  at  any  subsequent  federal  census  may 
have,  a  population  of  ten  thousand  five  hundred  and  ninety-tWo." 

75v  Ml.  1289.     The  act  of  May  14,  1878,  entitled  "an  act  for  the  better  or- 

ganization and  management  of  the  imbecile  asylums." 

76 V. 646.  1290.     The  act  of  May  14,  1878,  entitled  "an  act  to  amend  section 

fifteen  of  the  act  entitled  an  act  to  create  a  board  of  public  works  in 
certain  cities  having  a  population  of  one  hundred  and  fifty  thousand 
and  upwards  at  the  last  federal  census,  passed  March  17, 1876,  and  sec- 
tion three  hundred  and  forty-four  of  the  act  entitled  an  act  to  provide 
for  the  organization  and  government  of  municipal  corporations,  passed 
May  7,  1869,  as  amended  January  22,  1873." 

igT.646.  1291.     The  act  of  May  14;  1878,  entitled  "an  act  supplementary  to 

the  act  entitled  an  act  to  amend  an  act  entitied  an  act  to  regulate  the 
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flection  of  state  and  county  officers,  passed  May  3,  1852,  passed  April 
•  2,  1870  (vol.  67,  page  47),  and  an  act  supplementary  to  an  act  for  the 
incorporation  of  townships,  pa-ssed  April  29,  1872." 

1292.  The  act  of  May  14,  1878,  entitled  "an  act  to  amend  section       jsv.sn. 
three  of  the  act  of  April  6,  1870,  entitled  an  act  limiting  the  compen- 
sation of  certain  officers  therein  named  (vol.  67,  p.  36),  as  amen;ded 

March  14,  1878.'' 

1293.  The  act  of  May  14,  1878,  entitled  "an  act  in  relation  to  the       tst.sbt. 
names  of  insurance  companies." 

1294.  The  act  of  May  15,  1878,  entitled  "an  act  to- prevent  and       75  v.  568. 
punish  fraud  as  to  the  making  and  sale  of  butter  and  cheese." 

1295.  The  act  of  May  15,  1878,  entitled  "an  act  to  amend  an  act       vsr.  s«i. 
entitled  an  act  to  regulate  companies  doing  an  insurance  business  in  the 

state  of  Ohio,  passed  April  27,  1872,  as  amended  April  24,  1873." 

1296.  The  act  of  May  15,  1878,  entitled  "an  act  to  amend  section       75v.862. 
seven  of  chapter  two,  title  two,  code  of  criminal  procedure." 

1297.  The  act  of  May  15,  1878,  entitled  "an  act  to  admit  women       isv.ses. 
to  the  practice  of  law." 

1298.  The  act  of  May  15,  1878,  entitled  "an  act  to  provide  for  the       76  v.  564. 
appointment  of  inspector  and  deputy  inspector  of  mineral  oils  and 

other  substances ;  to  regulate  the  sale  of  the  same  for  illuminating  pur- 
poses, and  to  repeal  certain  acts  therein  named. " 

1299.  The  act  of  May   15,  1878,  entitled  "an  act  to  amend  sec-       tsv.st*. 
tionsnine,  ten,  and  eleven  of  an  act  entitled  an  act  defining  the  duties 

of  sheriffs  and  coroners  in  certain  cases,  passed  February  25,  1824." 

1300.  The  act  of  May  15,  1878,  entitled  "  an  act  to  amend  section       76T.571. 
one  hundred  and  fifty-four,  chapter  five,  division   five,  of  an  act  to 

amend,  revise,  and  consolidate  the  statutes  relating  to  municipal  cor- 
porations, passed  May  9,  1878." 

1301.  The  act  of  May  15,  1878,  entitled  "an  act  to  amend  the       75 v. 572. 
act  of  April    27,  1872,  entitled    an   act  to  regulate  insurance   com- 
panies doing  an  insurance  business  in  the  state  of  Ohio." 

1302.  The  act  of  May  15,  1878,  entitled  "  an  act  to  amend  section       75v.  57«. 
seven  (7)  of  an  act  entitled  an  act  to  provide  for  establishing  an  insur- 
ance department  in  the  state  of  Ohio,  passed  March  12,  1872,  amended 

April,  1873  (vol.  69,  O.  L.,  p.  34;  Sayler's  statutes  of  Ohio,  chapter 
2,  605),  and  section  eleven  (11),  chapter  (2),  of  an  act  to  regulate 
insurance  companies  doing  an  insurance  busmess  in  the  state  of  Ohio, 
passed  April  27,  1872,  amended  April,  1873." 

1303.  The  act  of  May  15,  1878,  entitled  "an  act  to  provide   for       76». 679. 
keeping  in  repair,  improved,  graveled,  macadamized,  free   and  aban- 
doned turnpike  roads  in  certain  counties." 

1304.  The  act  of  May  15,  1878,  entitled  "an  act  to  provide  for  the       75 ».  679. 
creation  and  regulation  of  corporate  companies   for  the  purpwDse  of 
yachting,  hunting,  fishing,  the  protection  of  fish  and  game,  and  for 

lawful  sporting  purposes." 

1305.  The  act  of  May  15,  1878,  entiried  "an  act  to  amend  an  act       7s».6Mi 
entitled  an  act  to  provide  for  establishing  an  insurance  department  in 

the  state  of  Ohio,  passed  March  12,  1872,  as  amended  April  26,  1873." 

1306.  The  act  of  May  15,  1878,  entitled  "an  act  for  the  protection       TSv.esi. 
of  certain  burial  grounds,  and  to  amend  an  act  passed  April  18,  1874." 

130t.     The  act  of  May  13,  1878,  entitled  "an  act  for  the  reorganiza-       tst.  J9i. 
tion  and  better  management  of  the  soldiers'  and  sailors'  orphans'  home, 
located  at  Xenia,  and  to  repeal  certain  acts  therein  named." 
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75  V.  5»7.  1308.     The  act  of  May  14,  1878,  entitled  "an  act  to  revise  and  con- 

solidate the  laws  relating  to  civil  procedure  in  courts  of  common  pleas 
and  superior  courts,  in  district  courts  on  appeal,  and  also  the  laws  rela- 
ting to  procedure  in  error,  mandamus,  and  quo  warranto." 

76y.  886.  1309.     The  act  of  May  7,  1878,  entitled  "an  act  to  revise  and  con- 

solidate the  laws  relating  to  procedure  in  the  probate  court." 

75¥.«7i.  1310.     The  act  of  May  II,  1878,  entitled  "an  act  t(J  revise  and  con- 

solidate the  laws  relating  to  procedure  before  justices  of  the  peace  and 
mayors." 

75t. loti.  1311..     The  act  of  May  11,    1878,  entitled  "an  act  to  revise  and 

codify  the  laws  relating  to  the  organization  and  maintenance  of  the 
militia  of  Ohio." 

7«T.  8.  1312.     The  act  of  January  21,  1879,  entitled  "an  act  to  amend  an 

act  entitled  an  act  to  amend  section  twenty-eight  of  the  code  of  civil 
procedure,  passed  March  30,  1874.". 

76 V.  10.  1313.     The  act  of  January  27,  1879,  entitled  "an  act  to  amendsec- 

tion  twenty-four  of  an  act  entitled  an  act  for  the  relief  of  the  poor, 
and  to  repeal  certain  acts  therein  named." 

7«T.  10.  1314.     The  act  of  January  30,  1879,  entitled  "an  act  to  authorize 

the  incorporation  of  associations  for  the  purpose  of  the  reclamation  of 
both  men  and  women  from  lives  of  intemperance  and  immorality." 

itr.ii.  1315.     The  act  of  January  30,  1879,  entitled  "an  act  for  the  pun- 

ishment of  persons  throwing  or  shooting  at  railroad  trains." 

7«v.  12.  1316.     The  act  of  January  31,  1879,  entitled  "an  act  to  amend  sec- 

tion four  of  chapter  three  of  an  act  entitled  an  act  to  amend  and 
revise  the  statuses  relating  to  taxation,  to  be  known  as  title  thirteen, 
part  one,  of  the  act  to  revise  and  consolidate  the  general  statutes, 
passed  May  11,  1878." 

7«<.  18.  1317.     The  act  of  February  11,  1879,  entitled  "an  act  supplemen- 

tary to  an  act  to  amend,  revise,  and  consolidate  the  statutes  relating  to 
municipal  corporations,  to  be  known  as  title  twelve,  part  one,  of  the 
act  to  revise  and  consolidate  the  general  statutes  of  Ohio,  passed  May 
II,  1878." 

7«r.  14.  1318.     The  act  of  February  11,  1879,  entitled  "an  act  to  amend 

the  act  passed  May  14,  1878,  entitled  an  act  to  amend,  revise,  and 
consolidate  the  statutes  relating  to  municipal  corporations,  to  be  known 
as  title  twelve,  part  one,  of  the  act  to  revise  and  consolidate  the  gen- 
eral statutes  of  Ohio." 

76 ♦.15.  1319.     The  act  of  February  la,  1879,  entitled  "an  act  supplemen- 

tary to  the  act  of  May  14,  1878,  entitled  an  act  to  revise  and  consoli- 
date the  laws  relating  to  civil  procedure  in  courts  of  common  pleas  and 
superior  courts,  in  district  courts  on  appeal,  and  also  the  laws  relating 
to  procedure  in  error,  mandamus,  and  quo  warranto." 

-»v.  16.  1320.     The  act  of  February  13,  1879,  entitled  "an  act  to  amend 

section  forty-six  of  an  act  entitled  an  act  for  the  reorganization  and 
maintenance  of  common  schools,  passed  May  i,  1873." 

76 V.  17.  1.321.     The  act  of  February  15,  1879,  entitled  "an  act  to  authorize 

county  auditors  of  this  statp  to  sell  the  return  books  and  statistics  of 
township  assessors." 

76  T.  17.  1322.     The  act  of  February  18,  1879,  entitled  "an  act  to  amend  an 

act  entitled  an  act  to  provide  for  the  investment  of  funds  detailed  in 
the  hands  of  executors,  agents,  attorneys,  or  officers,  by  reason  of 
pending  litigation." 
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1323.  The  act  of  February  i8,  1879,  entitled  "an  act  for  the       n*.n. 
relief  of  ex-union  soldiers  and  their  heirs." 

1324.  The  act  of  February  20,  1879,  entitled  "an  act  to  amend  an       76  v.  u. 
act  entitled  an  act  for  the  incorporation  of  townships,  passed  March 

14,  1853-" 

1325.  The  act  of  February  21,  1879,  entitled  "an  act  to  amend  an       n*.  if. 
act  known  as  title  one,  crimes  and  offenses,  part  four,  of  the  act  to 

revise  and  consolidate  the .  general  statutes  of  Ohio,  passed  May  5, 
1877." 

1326.  The  act  of  February  21,  1879,  entitled  "an  act  supplemen-       76t.  21. 
tary  to  an  act  entitled  an  act  relating  to  ditches,  passed   April  12, 

1 87 1,  and  the  acts  supplementary  thereto  and  amendatory  thereof." 

1327.  The  act  of  February  25,  1879,  entitled  "an  act  for  increas-       76t.  a. 
ing  the  levy  for  poor  purposes  in  certain  town.ships." 

1328.  The  act  of  February  28,  1879,  entitled  "an  act  to  amend       76». 2X 
section  one  of  chapter  eight  of  an  act  entitled  an  act  to  revise  and 
consolidate  the  laws  relating  to  procedure  in  the  probate  court,  passed 

May  7,  1878. 

1329.  The  act  of  February  28,    1879,  entitled  "an  act  to  amend       tst.j*. 
section  thirty-three  of  chapter  eight  of  an  act  entitled  an  act  to  amend, 

revise,  and  consolidate  the  statutes  relating  to  crimes  and  offenses,  and 
to  repeal  certain  acts  therein  named,  to  be  known  as  title  one,  crimes 
and  offenses,  part  four,  of  the  act  to  revise  and  consolidate  the  general 
statutes  of  Ohio,  passed  May  5,  1877." 

1330.  The  act  of  February  28,  1879,  entided  "an  act  supplemen-  76*. 21. 
tary  to  the  act  of  May  5,  1877,  entitled  an  act  to  amend,  revise,  and 
consolidate  the  statutes  relating  to  crimes  and  offenses,  and  to  repeal 
certain  acts  therein  named,  to  be  known  as  title  one,  crimes  and 
offenses,  part  four,  of  the  act  to  revise  and  consolidate  the  general  stat- 
utes of  Ohio." 

1331.  The  act  of  March  3,  1879,  entitled  "an  act  to  amend  sec-       76t. 24. 
tiou  twenty-six  of  chapter  eight  of  an  act  entitled  an  act  to  amend, 

revise,  and  consolidate  the  statutes  relating  to  crimes  and  offenses,  and 
repeal  certain  acts  therein  named,  to  be  known  as  title  one,  crimes  and 
offenses,  part  four,  of  the  act  to  revise  and  consolidate  the  general 
statutes  of  Ohio." 

1332.  The  act  of  March  4,  1879,  entitled  "an  act  to  amend  sec-       7«v.  26. 
tion  fifteen,  of  chapter  thirteen,  of  division  eight,  of  the  act  entitled  an 

act  to  amend,  revise,  and  consolidate  the  statutes  relating  to  municipal 
corporations,  to  be  known  as  title  twelve,  part  one,  of  the  act  to  revise 
and  consolidate  the  general  statutes  of  Ohio,  passed  May  14,  1878." 

1333.  The  act  of  March  5,  1879,  entitled  "an  act  to  regulate  con-       76  v.  2a. 
tracts  of  insurance  of  buildings  and  structures." 

1334.  The  act  of  March  6,  1879,  entitled  "an  act  to  amend  sec-       76».  27. 
tion  seven,  chapter  one,  division  four,  of  an  act  to  revise  and  consoli- 
date the  laws  relating  to  civil  procedure  in  courts  of  common  pleas  and 
superior  courts,  in  district  courts  on  appeal,  and  also  the  laws  relating 

to  procedure  in  error,  mandamus,  and  quo  warranto,  passed  May  14, 
1878." 

1335.  The  act  of  March  6,  1879,  entitled  "an  act  to  provide  for       7«t.»7. 
the  better  regulation  of  sales  on  execution  and  orders  of  sale." 

1336.  The  act  of  March  7,  1879,  entitled  "an  act  to  amend  section       tjt.h 
six  (6),  chapter  four  (4),  division  seven  (7),  of  an  act  entitled  an  act  to 
amend,  revise,  and  consolidate  the  statutes  relating  to  municipal  corpo- 
rations, to  be  known  as  title  twelve  (i  2),  part  one  (i),  of  the  act  to  revise 

and  consolidate  the  general  statutes  of  Ohio." 
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7«».».  1337.     The  act  of  March  7,  1879,  entitled  "an  act  to  amend  section 

one  of  chapter  one,  and  section  one  of  chapter  two  of  an  act  entitled 
an  act  to  amend  and  revise  the  statutes  relating  to  taxation,  to  be  known 
as  title  thirteen  (13),  part  one  (i),  of  the  act  to  revise  and  consolidate 
the  general  statutes." 

TCT.8S.  1338.     The  act  of  March  12,  1879,  entitled  "an  act  to  repeal  sec- 

tions seven,  eight,  and  nine,  of  chapter  one,  of  title  four,  of  the  laws 
relating  to  error,  mandamus,  and  quo  warranto." 

TSt. S3.  1339.     The  act  of  March  21,  1879,  entitled  "an  act  to  amend  sec- 

tion two  of  an  act  entitled  an  act  to  require  inn  and  boarding-house 
keepers  to  provide  suitable  and  sufficient  fire  escapes,  passed  May  5, 
1877." 

1ST.  36.  1340.     The  act  of  March  22,  1879,  entitled  "an  act  to  amend  sec- 

tion one  of  an  act  entitled  an  act  concerning  notaries  public  and  com- 
missioners, and  prescribing  their  duties,  passed  March  13, 1856." 

»».  39.  1341.     The  act  of  March  25,  1879,  entitled  "an  act  to  amend  sec- 

tion five,  of  chapter  two,  of  division  three,  of  an  act  to  amend,  revise, 
and  consolidate  the  statutes  relating  to  municipal  corporations,  to  be 
known  as  title  twelve,  part  one,  of  an  act  to  revise  and  consolidate  the 
general  statutes  of  Ohio,  passed  May  14,  1878." 

7»T. 89.  1342.     The  act  of  March  25,  1879,  entitled  "an  act  to  amend  sec- 

tion twenty-eight  of  an  act  entitled  an  act  relating  to  roads  and  high- 
ways, as  amended  March  28,  1878."  ' 

76T.4S.  1343.     The  act  of  March  31,  1879,  entitled  "an   act  supplemen- 

tary to  an  act  to  authorize  township  trustees  of  any  township  in  this 
state  to  lei^y  a  tax  for  purchasing  a  hearse  and  erecting  a  vault,  passed 
March  14,  1878." 

76V.49.  1344.     The  act  of  March  31,  1879,  entitled  "an  act  supplementary 

to  an  act  to  amend  an  act  to  amend  an  act  to  authorize  the  making  of 
real  estate  indexes,  and  to  further  prescribe  the  duties  of  county  commis- 
sioners and  recorders  in  certain  counties,  passed  March  20,  1862, 
passed  April  27,  1867." 

76v. 49.  1345.     The   act  of  March  31,  1879,  entitled   "an   act  supplemen- 

tary to  an  act  entitled  an  act  to  amend  an  act  to  provide  for  the  sale  of 
property  of  corporations,  and  to  repeal  sections  one  and  two  of  an  act 
to  amend  the  act  entitled  an  act  for  the  regulation  of  turnpike  com- 
panies, passed  February  8,  1826." 

76y.  50.  1346.     The  act  of  April  I,  1879,  entitled  an  ^^t  to  amend  sections 

two  and  three  of  an  act  to  authorize  boards  of  education,  in  certain 

cities,  to  appoint  library  committees,  and  levy  a  tax  for  school  purposes, 

passed  April  8,  1878." 

'  7«v.  55.  1347.     The  act  of  April  3,  1879,  entided  "an  act  to  amend  section 


thirteen,  chapter  two,  division  four,  of  an  act  entitled  an  act  to  amend, 
revise,  and  consolidate  the  statutes  relating  to  municipal  corporations, 
to  be  known  as  title  twelve,  part  one,  of  the  act  to  revise  and  consoli- 
date the  general  statutes  of  Ohio,  passed  May  14,  1878." 

7ST.S6.  1348.     The  act  of  .\pril  10,    1879,  entitled  "an  act  to  amend  sec 

lion  .six,  chapter  five,  title  two,  of  an  act  entitled  "an  act  to  amend, 
revise,  and  consolidate  the  statutes  relating  to  criminal  procedure." 

78t.  87.  1349.     The  act  of  .\pril  11,  1879,  entitled  "  an  act  to  amend  section 

nineteen  of  the  act  entitled  an  act  for  the  incorporation  of  townships, 
passed  March  14,  1853." 

7«v. 57.  1350.     The  act  of  April  12,  1879,  entitled  "an  act  relating  to  sur- 

veys authorized  by  the  congress  of  the  United  States,  in  the  state  of 
Ohio." 

76T.68.  1351.     The  act  of  April   14,  1879,  entitled  "an  act  to  amend  an 
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act  supplementary  to  an  act  entitled  an  act  for  the  reorganization  and 
maintenance  of  common  schools,  passed  May  i,  1873,  and  revised 
May,  1875." 

1352.  The  act  of  April  16,  1879,  entitled  "an  act  to  authorize  the       rev  62.  ' 
incorporation  of  free  avenue  companies." 

1353.  The  act  of  April  17,  1879,  entitled  "an  act  to  amend  sec-       76y. «*, 

tion  twenty-three,  of  chapter  one,  division  five,  of  an  act  to  revise  and  ^^3 

consolidate  the  laws  relating  to  civil  procedure  in  courts  of  common  '  ^^r-i 

pleas  and  superior  courts,  in  district  courts  on  appeal,  and  also  the  laws 
relating  to  procedure  in  error,  mandamus,  and  quo  warranto." 

1354.  The  act  of  April  22,  1879,  entitled  "an  act  to  establish  a       rev. et.  .  1 
quarantine  in  certain  cities,  and  for  other  purposes." 

1355.  The  act  of  April  21,  1879.  entitled  "an  act  to  amend  the  act       76  v.  70. 
of  March  12,  1831,  entitled  an  act  prescribing  the  duties  of  county 
treasurers." 

1356.  The  act  of  April  24,  1879,  entitled  "an  act  for  the  improve-       76 v.  71. 
ment  of  public  roads." 

1357.  The  act  of  April  30,  1879,  entitled  "an  act  supplementary  to       ,5  v.  7s 

an  act  entitled  an  act  to  authorize  county  commissioners  in  certain  cases  i 

to  accept  devises  and  legacies,  and  to  erect  and  maintain  an  orphan       •  : 

asylum  in  connection  with  a  children's  home,  pa.ssed  February  11, 

1869."  ,(       ; 

1358.  The  act  of  May  i,  1879,  entitled  "an  act  supplemental  to  an       75  v.  7s. 
act  entitled  an  act  to  preserve  the  purity  of  elections." 

1359.  The  act  of  May  i,  1879,  entitled  "an  act  to  amend  section       76  v.  77. 
two,  of  chapter  five,  of  title  thirteen,  of  an  act  to  amend  and  revise  the 
statutes  for  taxation,  to  be  known  as  title  thirteen,  part  one,  of  the  act 

to  revise  and  consolidate  the  general  statutes,  passed  May  1 1,  1878." 

1360.  The  act  of  May  i,  1879,  entitled  "an  act  to  amend  section        76  v.  78. 
one,  chapter  two,  of  division  four,  title  one,  of  an  act  entitled  an  act  to  1 
revise  and  consolidate  the  laws  relating  to  civil  procedure  in  courts  of 

common  pleas  and  superior  courts,  in  district  courts  on  appeal,  and  also  | 

the  laws  relating  to  procedure  in  error,  mandamus,  and  quo  warranto, 

passed  May  14,  1878."  ^  | 

1361.  The  act  of  May  i,  1879,  entitled   "an  act  to  amend  section        76  v.  79. 
fourteen,  of  chapter  three,  of  division  four,. of  the  act  relating  to  munic- 
ipal corporations."  ' 

1362.  The  act  of  Mays,  1879,  entitled  "an  act  supplemental  to       76v.8i. 

an  act  entitled  an  act  to  punish  certain  offenses  therein  named,  passed  ' 

April  27,  1878  (vol.  75,  p.  124),  and  also  supplementary  to  an  act  en- 
titled an  act  supplementary  to  an  act  to  amend,  revise,  and  consolidate 
the  statutes  relating  to  crimes  and  offenses,  and  to  repeal  certain  acts  . 
therein  named,  to  be  known  as  title  one,  crimes  and  offenses,  part  four, 
of  the  act  to  revise  and  consolidate  the  general  statutes  of  Ohio,  passed 
May  5,  1877,  passed  May  10,  1878  (vol.  75,  p.  141)." 

1363.  The  act  of  May  6,  1879,  entitled  "an  act  to  amend  the  act       76». ». 
of  May  II,  1878,  entitled  an  act  to  amend  and  revise  the  statutes  relat- 
ing to  taxation,  to  be  known  as  title  thirteen,  part  one,  of  the  act  to 
revise  and  consolidate  the  general  statutes  (75  v.  436)." 

1364.  The  act  of  May  7,  1879,  entitled  "an  act  to  amend  section        70v.  ss. 
eight  of  an  act  entitled  an  act  for  the  protection  of  wool-growers  and 
the  confiscation  of  dogs,  passed  May  5,  1877,  p.  178." 

1365.  The  act  of  May  7,  1879,  entitled  "an  act  to  amend  section       76  v. 84. 
eleven,  chapter  one,  division  eight,  of  an  act  entitled  an  act  to  amend, 
revise,  and  consolidate  the  statutes  relating  to  municipal  corporations, 
to  be  known  as  title  twelve  (12),  part  one  (i),  of  the  act  to  revise  and 
consolidate  the  general  statutes  of  Ohio." 
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76v.  86.  1366.     The  act  of  May  12,  1879,  entitled  "  an  act  to  amend  the  act 

of  May  II,  1878,  entitled  an  act  to  amend  and  revise  the  statutes 
relating  to  taxation,  to  be  known  as  title  thirteen,  part  one,  of  the  act 
to  revise  and  consolidate  the  general  statutes  (75  v.  436),." 

76v.  86.  18(57.     The  act  of  May  12,  1879,  entitled  "  an  act  to  authorize  cities 

of  the  first  grade  of  the  first  class  to  exchange  coupon  bonds  for  regis- 
tered bonds  of  said  cities." 

76y  85.  1368.     The  act  of  May  12,  1879,  entitled  "  an  act  to  amend  section 

forty-three,  chapter  four,  division  seven,  of  an  act  entitled  an  act  to 
amend,  revise,  and  consolidate  the  statutes  relating  to  municipal  corpo- 
rations, to  be  known  as  title  twelve,  part  one,  of  the  act  to  revise  and 
con.solidate  the  general  statutes  of  Ohio,  passed  May  14,  1878,  (75  L. 
322)." 

76 y.  87.  1369.     The  act  of  May  13,  1879,  entitled  "an  act  to  amend  section 

two  (2),  of  an  act  entitled  an  act  supplemental  to  the  act  passed  May 
13,  1868,  entitled  an  act  to  provide  for  the  perpetuation  of  boards  of 
trustees,  and  the  appointment  of  visitors  of  [universities]  and  colleges, 
(65  O.  L.,  188;  69  O.  L.,  71)." 

76v.  88.  1370.     The  act  of  May  1 ,  1 879,  entitled  "  an  act  relative  to  the  altera- 

tion of  plats  of  lots  not  within  municipal  corporations." 

76  V.  89.  1371.     The  act  of  May  14,  1879,  entitled  "an  act  to  amend  the  act 

of  May  14,  1878,  entitled  an  act  to  amend,  revise,  and  consoUdate  the 

\  statutes  relating  to  municipal  corporations,  to  be  known  as  title  twelve, 

part  one,  of  the  act  to  revise  and  consolidate  the  general  statutes  of 

Ohio  (O.  L.,  vol.  75,  p.  161)." 

76  V.  94.  1372.     The  act  of  May  14,  1879,  entitled  "an  act  to  provide  for  the 

appointment  of  a  collector  of  costs  and  fees,  and  prescribing  his  duties." 

76t.  95.  1373.     The  act  of  May  15,  1879,  entitled  "an  act  to  amend  section 

two  (2),  chapter  four  (4),  page  467,  of  the  act  to  revise  and  consolidate 
the  statutes  of  Ohio." 

'6v-  97  1374.     The  act  of  May  15,  1879,  entitled  "an  act  to  amend  an  act 

entitled  an  act  to  provide  for  the  control  and  maintenance  of  libraries 
in  certain  cities  which  at  the  last  federal  census  had,  and  which  at  any 
subsequent  federal  census  may  have,  a  population  of  ten  thousand  five 
hundred  and  ninety-two,  passed  and  took  effect  May  14,  1878." 

76v.  98.  1375.     The  act  of  May  20,  1879,  entitled  "an  act  to  amend  section 

fourteen,  of  chapter  seven,  of  an  act  entitled  an  act  to  amend,  revise, 
and  consolidate  the  statutes  in  relation  to  criminal  procedure  (Laws 
of  1877,  p.  354.)" 

76  V.  99.  1376.     The  act  of  May  20,  1879,  entitled  "an  act  to  amend  section 

.  four  (4),  chapter  five  (5),  division  three  (3),  of  an  act  to  revise  and  con- 
solidate the  laws  relating  to  civil  procedure  in  courts  of  common  pleas 
and  superior  courts,  in  district  courts  on  appeal,  and  also  the  laws 
relating  to  procedure  in  error,  mandamus,  and  quo  v.'arranto,  passed 
May  14,  1878  (Ohio  Laws,  vol.  75,  p.  665.)" 

76  T.  109.  1377.     The  act  of  May  22,  1879,  entitled  "an  act  to  amend  section 

twenty-one,  chapter  two,  division  three,  of  the  act  of  May  14,  1878, 
entitled  an  act  to  revise  and  consolidate  the  laws  relating  to  civil  pro- 
cedure in  courts  of  common  pleas  and  superior  courts,  in  district  courts 
on  appeal,  and  also  the  laws  relating  to  procedure  in  error,  mandamus, 
and  fiuo  warranto,  passed  May  14,  1878  (Ohio  Laws,  vol.  75,  p.  665.)" 

76  V.  no.  1378.     The  act  of  May  22,  1879,  entitled  "  an  act  to  amend  the  act 

of  May  7,  1878,  entitled  an  act  to  revise  and  consolidate  the  laws 
relating  to  procedure  in  the  probate  court  (75  v.  836)." 

7«T. no.  1379.     The  act  of  May  22,  1879,  entitled  "an  act  to  amend  sec- 

tion fourteen,  chapter  nine,  of  an  act  entitled  an  act  to  revise  and  con- 
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solidate  the  laws  relating  to  procedure  in  the  probate  court  (O.  L., 
vol.  75i  p.  960). 

1380.  The  act  of  May  27,  1879,  entitled  "  an  act  to  amend  section       74,.  112.  ~ 
five,  of  chapter  one,  of  an  act  entitled  an  act  to  revise  and  consolidate 

the  laws  relating  to  procedure  in  the  probate  court  (Ohio  Laws,  vol. 

75.  P-  839)- 

1381.  The  act  of  May  27",  1879,  entitled  "an  act  to  amend  the       76 v.  11a. 
act  of  May  7,  1878,  entitled  an  act  to  revise  and  consolidate  the  laws 
relating  to  procedure  in  the  probate  court." 

1382.  The  act  of  June  5,  1879,  entitled  "an  act  to  amend  the  act       76v. u«. 
of  May  14,  1878,  entitled  an  act  to  amend,  revise,  and  consolidate  the 
statutes  relating  to  municipal  corporation.s,  to  be  known  as  title  twelve, 

part  one,  of  the  act  to  revise  and  consolidate  the  general  statutes  of 
Ohio." 

1383.  The  act  of  June  6,  1879,  entitled  "an  act  to  amen*^  sections       76v.  is2. 
two  and  twenty-seven,  title  three,  chapter  two,  in  the  code  of  Ohio." 

1384.  The  act  of  June  6,  1879,  entitled  "  an  act  to  amend  section       76v.  isi. 
twenty-five  of  chapter  eleven  of  title  seven   (public  ways)  of  part 
second." 

1385.  The  act  of  June  10,  1879,  entitled  "an  act  relating  to  the       76v.  ise 
election  of  representatives  in  the  congress  of  the  United  States." 

1386.  The  act  of  June  10,  1879,  entitled  "an  act  to  amend  sec-       ?« ▼.!<». 
tions  twelve  and  thirteen  of  chapter  four,  division  .seven  (7),  of  an  act 

entitled  an  act  to  amend,  revise,  and  consolidate  the  statutes  relating 
to  municipal  corporations,  to  be  known  as  title  twelve,  part  one,  of  the 
act  to  revise,  and  consolidate  the  general  statutes  of  Ohio,  passed  May 
14,  1878." 

1387.  The  act  of  June  3,  1879,  entitled  "an  act  to  regulate  the      76  v.  117. 
fees  and  compensation  of  county  auditors,  probate  judges,  clerks  of 

the  courts,  sheriffs,  coroners,  treasurers,  and  recorders." 

1388.  The  act  of  June  11, 1879,  entitled  "an  act  to  provide  for  the       7«v.  i62. 
re-recording  of  destroyed  or  spoliated  records." 

1389.  The  act  of  June  12,  1879,  entitled  "an  act  to  amend  sec-       76v.  im. 
tions  four  and  five,  of  chapter  five,  of  division  eight,  of  the  act  enti- 

ded  an  act  to  amend,  revise,  and  consolidate  the  statutes  relating  to 
municipal  corporations,  to  be  known  as  title  twelve,  part  one,  of  the 
act  to  revise  and  consolidate  the  general  statutes  of  Ohio,  passed  May 
14,  1878." 

1390.  The  act  of  June  12,  1879,  entitled  "an  act  to  amend  section       n-,.  iss. 
one  of  an  act  passed  March  27,  t875  (O.  L.  v.  72,  p.  85),  entitled  an 

act  to  amend  section  one  of  an  act  entitled  an  act  to  fix  the  rate  of  toll 
on  turnpike  and  plankroad  companies,  passed  March  16,  '1875." 

1391.  The  act  of  June  12,  1879,  entitled  "an  act  to  establish  a       76».  154. 
board  of  examiners  of  insecure  and  unsafe  buildings,  and  the  appoint- 
ment of  inspectors  of  buildings." 

1392.  The   act  of  June   12,  1879,  entitled    "an   act  to  authorize        rev. i6». 
municipal  corporations,  counties,  and   townships,   to   levy   taxes  for 

special  improvements,  and  for  the  payment  of  debts." 

1393.  The  act  of  June  12,  1879,  entitled  "an  act  to  amend  the  act       76 v.  16O. 
of  April  27,  1872,  entided  an  act  to  regulate  insurance  companies  doing 

an  insurance  business  in  the  state  of  Ohio." 

1394.  The  act  of  June  10,  1879,  entitled  "an  act  to  e.xempt  certain       76v.  i36. 
property  of  benevolent  institutions  from  seizure  and  sale  on  execution." 

1395.  The  act  of  May  9,  1879,  entitled  "an  act  to  amend  section       76t. M2. 
one  of  an  act  entitled  an  act  to  amend  sections  one  and  four  of  an  act 

entitled  an  act  to  provide'for  the  repair  of  free  turnpike  roads  in  certain 
counties,  and  to  authorize  the  county  commissioners  of  any  county  in 


Digitized  by 


Google 


1904 

§  7438.  REPEALS. 


this  state  to  constitute  a  board  of  directors  to  regulate  the  hauling  of 
heavy  burdens  on  any  free  turnpike  or  improved  road,  passed  and  took 
effect  April  20,  1874,  passed  March  17,  1875  (O.  L.,  v.  72,  p.  59), 
passed  April  3,  1876  (O.  L.,  v.  73,  p.  151),  passed  May  2,  1877  (O. 
L.,  V.  74,  p.  153.) 

76 V.  137.  1396.     The  act  of  May  9,  1879,  entitled  "an  act  to  amend  section 

thirteen  of  an  act  entitled  an  act  relating  to  roads  and  highways,  passed 
March  9,  1868,  as  amended  March  4,  1878." 

7«T.  146.  1397.     The  act  of  June  3,  1879,  entitled  "  an  act  to  amend  section 

one  (i)  of  an  act  passed  April  17,  1873  (O.  L.,  vol.  70,  p.  136),  relat- 
ing to  township  cemeteries." 

7ev.  1S7.  1398.     The  act  of  May  9,  1879,  entitled  "an  act  to  amend  an  act 

entitled  an  act  to  amend  section  five  (5)  of  an  act  entitled  an  act 
making  pr9visions  for  the  incorporation  of  cemetery  associations,  passed 
February  24,  1848,  amended  and  passed  March  29,  1875." 

76 y.  145.  1399.     The  act  of  May  31,  1879,  entitled  "an  act  to  amend  section 

ten,  of  chapter  six,  division  two,  of  an  act  entitled  an  act  to. re  vise  and 
consolidate  the  laws  relating  to  civil  procedure  in  courts  of  common 
pleas  and  superior  courts,  in  district  courts  on  appeal,  and  also  the  laws 
relating  to  procedure  in  error,  mandamus,  and  quo  warranto,  passed 
May  14,  1878." 

76 V.  165.  1400.     The  act  of  June  9,  1879,  entitled  "an  act  to  amend  the  act 

of  May  n,  1878,  entitled  an  act  to  revise  and  consolidate  the  laws 
relating  to  procedure  before  justices  of  the  peace  and  mayors." 

76 V.  167.  1401.     The  act  of  June  13,   1879,  entitled  "an  act  to  amend  the 

act  of  May  5,  1877,  entitled  an  act  to  amend,  revise  and  consolidate 
the  statutes  relating  to  crimes  and  offenses,  and  to  repeal  certain  acts 
therein  named,  to  be  known  as  title  one,  crimes  and  offenses,  part  four, 
of  the  act  to  revise  and  consolidate  the  general  statutes  of  Ohio  (vol. 
74,  p.  246)." 

76  V.  171.  1402.     The  act  of  June  14,  1879,  entitled  "an  act  to  amend  an  act 

passed  May  13,  1878,  entitled  an  act  for  the  reorganization  and  better 
management  of  the  soldiers'  and  sailors'  orphans'  home,  located  at 
Xenia,  and  to  repeal  certain  sections  therein  named  (O.  L.  75,  p.  591.)" 
1403.  The  act  of  June  12,  1879,  entitled  "an  act  to  provide  for 
placing  the  names  of  streets  and  numbers  of  houses  on  the  property  of 
private  individuals,  by  order  of  city  council." 

rer.  162.  1404.     The  act  of  June  12,  1879,  entitled  "  an  act  to  amend  section* 

thirty-five  of  an  act  entitled  an  act  to  amend,  revise,  and  consolidate  the 
statutes  relating  to  crimes  and  offenses,  passed  April  10,  1878,  (O.  L., 
vol.  75,  p.  108.) 

76  Y.  191.  1405.     The  act  of  June  12,  1879,  entitled  "  an  act  to  define  and  suj>- 

press  tramps." 

76v.  167.  140H.     The  act  of  June  10,  1879,  entitled  "an  act  to  amend  the  act 

of  May  14,  1878,  entitled  an  act  to  amend,  revise,  and  consolidate  the 
statutes  relating  to  municipal  corporations.  (75  O.  L.,  161,  394). 

Mv.  179.  1407.     The  act  of  June  18,  1879,  entitled  "an  act  to  amend  *the  act 

passed  June  7,  1879,  entitled  anijact  to  regulate  the  fees  and  compensa- 
tion of  county  officers." 

Sec.  7438.  This  act  shall  take  effect  on  the  first  day  of  January, 
A.  D.  1880,  except  title  six,  part  second,  which  shall  take  effect  on  the 
first  day  of  September  [July],  A.  D.  1879. 

JAMES  E.  NEAL, 

Sftaktr  c/  tht  House  n/  RtfrtfiHtativet, 

JABEZ  W.  FITCH, 

Pmident  t/  ike  SenaU. 

Passed  June  20th,  1879. 
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CHAPTER  1. 

acknowledgments,  depositions,  Era 

Section.  I  Section. 

7439.  Officers  in  the  U.  S.  service  may  take.       7441.    Validity  of  oath,  etc 

7440.  Mode  of  taking  depositions,  etc.  1  7443.    Fees. 

An  Act  to  provide  for  taking  the  depositions  and  affidavits,  and  procuring 
the  acknowledgments  to  deeds,  mortgages,  and  otiur  instruments  of  writ- 
ing, of  persons  absent  from  the  state,  and  in  the  military  service  of  the 
United  States. 

[Passed  and  took  effect  March  34, 1863 :  60  v.  36.] 

Officers  in  United  [7439]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
admfnisterotths.  That  the  colonel,  Iteutenant-colonel,  major,  or  adjutant  of  any  regi- 
"=•  ment  or  battalion,  which  has  been  or  may  hereafter  be  raised  in  this 

state,  and  now  is  or  may  hereafter  be  in  the  service  of  the  United 
States,  or  of  this  state,  whether  regular  or  volunteer,  shall  be  and  is 
hereby  authorized  to  administer  oaths,  and  take  depositions,  affi- 
davits and  acknowledgments  of  deeds,  mortgages,  leases  and  other 
conveyances  of  lands,  and  all  powers  of  attorney  relating  thereto,  to 
be  used  or  recorded  in  this  state,  of  any  person  without  this  state. 
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who  for  the  time  being  shall  be  in  the  service  of  the  United  States,  or 
of  this  state,  in  any  regiment  or  battalion  raised  in  this  state  or  con- 
nected therewith,  in  the  same  manner  as  a  justice  of  the  peace  or 
commissioner  of  this  state  might  do.  \As  amended  March  30,  1864: 
61  V.  102.] 

[7440]  ^  2-  Depositions  taken  in  pursuance  of  the  foregoing  sec-  Mode  of  talcing 
tion,  shall  be  taken  on  written  interrogatories,  on  a  written  notice  being  ''•=p<'5'"°''='  ="=• 
given  by  the  party  desiring  to  take  such  depositions,  which  notice 
shall  contain  the  names  of  the  party,  plaintiff  and  defendant,  the  court 
or  tribunal  in  which  the  action  is  (lending,  the  number  of  the  regiment 
or  battalion  to  which  the  witness  belongs,  and  the  name  or  names  of 
the  witnesses ;  and  which  said  notice  shall  be  served  upon  the  adverse 
party,  his  agent  or  attorney  of  record,  or  left  at  his  usual  place  of 
abode,  with  a  copy  of  the  interrogatories,  at  least  twenty  days  prior 
to  the  taking  of  such  depositions;  and  if  the  party  on  whom  such 
notice  is  served  shall  desire  to  file  cross  interrogatories,  a  copy  of  the 
same  shall  be  served  on  the  adverse  party,  his  agent,  or  attorney  of 
record,  or  left  at  his  usual  place  of  abode,  within  six  days  after  said 
notice  of  takiilg  depositions  shall  have  been  served,  and  the  party 
giving  the  notice  to  take  depositions,  shall  forward,  with  his  said 
notice  and  interrogatories,  the  cross-interrogatories  so  served  on  him 
as  aforesaid ;  and  neither  party,  by  himself,  or  his  agent  or  attorney, 
shall  be  present  at  the  time  of  taking  such  depositions.    -' 

[7441]  §3.     Any  oath  administered   and   deposition   or"  affidavit ^"■'•"•yofo"'' 
taken,  or  acknowledgment  certified  by  either  of  the  officers  named  in 
the  preceding  section,  if  otherwise  in  accordance  with  law,  shall  be  as 
effectual  for  all  purposes,  as  if  administered,  taken,  or  certified  by  any 
justice  of  the  peace  or  commissioner  of  this  state. 

§4.     [Repealed  March  ^o,  1864:  61  v.  103.] 

[7442]  §  5.     Such  officer  shall  be  entitled  to  charge  and  receive  for  fmi. 
his  services  under  this  act,  the  same  fees  as  are  allowed  by  the  laws  of 
this  state  to  justices  of  the  peace  for  like  services. 

§  6.     This  act  shall  take  effect  from  and  after  its  passage. 
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SUBDIVISION    I.       STATE   BOARD. 

An  Act  for  the  encouragement  of  agricuUurt. 

[Passed  February  28,  1846 :  44  v.  70.] 


Incorporation. 


Number  «f  tne 
board. 

Quorum. 


Names  of  mem- 
bers. 


Repealing  clause. 


[7443]  §  4.  That  Michael  L.  Sullivant,  ...  be  and  they  are 
hereby  created  a  body  corporate,  with  perpetual  succession,  in  the 
manner  hereafter  described,  under  the  name  and  style  of  the  "Ohio 
state  board  of  agriculture." 

An  Act  to  amend  an  act  entitled  "an  act  for  the  encouragetnent  of  agricuU- 
ure,"  passed  February  27,  1846. 

[Passed  February  8,  1847 :  45  v.  49.] 

[7444]  §  1.  Be  it  enacted  by  tJu  General  Assembly  of  the  State  of  Ohio, 
That  ihe  Ohio  state  board  of  agriculture  shall  consist  of  ten  members, 
five  of  whom  shall  constitute  a  quorum. 

[7445]  S  2.  That  Allen  Trimble,  M.  L.  Sullivant,  Samuel  Medary, 
Darius  Lapham,  A.  E.  Strickle,  Arthur  Watts,  M.  B.  Bateham,  John 
Codding,  Jared  P.  Kirtland,  and  Isaac  Moore  be  continued  members 
of  the  board ;  their  term  of  service  and  the  mode  of  appointing  their 
successors  to  remain  unaltered  by  this  act. 

S  3.     \AIade  appropriation?^ 

[7446]  *!;  4.  So  much,  of  the  law  to  which  this  is  an  amendment  as 
conflicts  with  the  provisions  of  this  act  is  hereby  repealed. 


SUBDIVISION    11.       AGRICULTURAL   EXPERIMENT   STATION. 

An  Act  for  the  establishinent  of  an  agricultural  experiment  station. 

[Passed  and  took  effect  April  17,  1882:  79  v.  113.I 

[7447]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  for  the  benefit  of  the  interests  of  practical  and  scientific  agricult- 
ure, and  for  the  development  of  the  vast  agricultural  resources  of  the 
state,  an  Ohio  agricultural  experiment  station  is  established  as  herein- 
after provided. 

[7448]  §  2.  The  location,  control,  and  general  management  of  the 
experiment  station  shall  be  submitted  to  a  board  of  control,  which 
shall  consist  of  five  members,  three  of  whom  shall  be  appointed  by 
the  governor,  and  their  term  of  office  shall  be  three  years,  and  until 
their  successors  are  duly  appointed  and  tiualified,  except  that  those 
first  appointed  under  this  amended  law  shall  hold  their  office  as  fol- 
lows: One  for  one  year,  one  for  two  years,  and  one  for  three  years 
from  date  of  appointment.  The  governor  of  the  state  and  the  person 
appointed  as  hereinafter  provided  to  be  director  of  the  station,  shall  be 
ex-officio  members  of  the  board  of  control,  and  together  with  the 
three  members  appointed  by  the  governor,  shall  constitute  the  full 
board  of  control.      \As  amended  April  \?>,  1883:  80  v.  171.] 

[7449]  ^  3.  The  board  of  control  shall  be  called  together  by  the 
governor  at  as  early  a  date  as  practicable,  and  shall  organize  by  the 
election  of  a  president,  secretary,  and  treasurer,  who  shall  hold  their 
offices  until  their  successors  are  elected.  Three  members  .shall  con- 
stitute a  quorum. 
Annual  meeting  of  [7450]  $5  4-  The  board  of  control  shall  hold  an  annual  meeting  at 
the  board.  the  date  of  the  annual  meeting  of  the  state  board  of  agriculture  in 
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January,  and  other  meetings  at  the  call  of  the  president,  at  such  times 
and  places  as  shall  best  promote  the  objects  of  the  station. 

[7451]  )^  5-     The  board  of  control  shall   locate  said   station,  and  To  locxte  station. 
shall  appoint  a  competent  director,  who  shall  have  the  general  man-  SS8°mak!:'7uic7Vor 
agement  and  oversight  of  the  experiments  and  investigations  necessary  governmem. 
to  carry  out  the  objects  of  the  station.     The  said  board  shall  also 
make  such  rules,  by-laws,  and  regulations  for  the  government  of  the 
station  and  its  work,  and  for  carrying  out  the  business  and  purposes  of 
the  station,  as  shall  be  necessary  and  proper  in  their  judgment.     It 
shall  also  make  an  annual  report  of  its  experiments  and  work  to  the  To  make  annual 
governor  of  the  state,  and  the  same  shall  be  published  annually  in  ernor!  '°  ""  *°'" 
the  Ohio  agricultural  report,  and  five   thousand  copies  separate  in 
pamphlet  form  for  free  distribution,  and  the  pamphlet  copies  to  be 
printed  and  paid  for  the  same  as  other  public  printing. 

[7452]  *5  6.     The  director's  salary  shall  be  fixed  by  the  board  of  Sabry  of  director, 
control  in  proportion  to  the  amount  of  service  required  and  performed, 
and  shall  be  paid  out  of  the  funds  appropriated  by  congress,  in  such 
installments  as  may  be  determined  by  them.     The  members  of  the  E»pemes  of  mem- 
board  of  control  shall  be  paid  their  actual  expenses  while  on  duty,  control.  °"  °  '. 
but  no  compensation  shall  be  allowed  them  for  time  or  services.     \As  , 
amended  Marrh  15,  1888:  85  v.  93J 

§  7.     This  bill  [act]  shall  take  effect  immediately  after  its  passage. 

SUBDIVISION    HI.       BOARD  OF  MANAGERS  OF  CERTAIN  COUNTY  SOCIETIES.    &»J§im8,  3697 

*/  tef. 
As  to  Morgan  Cm^ 

An  Act  to  provide  for  the  election  of  boards  of  managers  of  county  agricuO-  '*"^^^"'  "■ 

ural  societies. 

[MIAMI    COUNTY.] 
[Passed  and  took  effect  April  15,  i8Sa:  79  t.  iij.] 

[7453]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  ^  Providing  for 
Ohio,  That  in  counties  having  at  the  last  federal  census  a  population  ofa^ricuiT.'irli'*!" 
of  thirty-six  thousand,  one  hundred  and  seventy-eight  (36,178),  the  <^jj*||^<[vj"^^""-^"'  '■"  " 

agriculture  society  shall  be  governed  by  a  "board  of  managers,"  con-  seeSup. 

sisting  of  two  members  from  each  township  in  the  county,  and  shall  ^ ' 

be  styled  "the  county  agriculture  board."     [As  amended  March  18,  i. 

1889:  86  v.  113.]  , 

[7454]  §  2.     That  at  the  annual  fall  election,  held  in  such  counties,  Election  of. 
for  the  election  of  the  state  and  county  ticket,  there  sliall  be  elected  See  Sup.  •  ^ 

in  each  township  of  such  counties,  by  the  qualified  electors  thereof,  ,. 

one  (i)  member  of  the  agriculture  board;  and  that  annually  thereafter 

there  shall  be  elected  in  each  township  one  member  of  the  agriculture  '  • 

board,  who  shall  hold  his  office  for  two  years,  and  until  his  successor 
is  elected,  and  qualified.     [As  amended  March  18,  1889:  86  v.  113.]  ^ 

[7455]  §  3.     The  election   of  members  of  the   agriculture   board  Quaiificaciiw.  '  -^ 

shall  be  governed  in  all  respects  by  the  same  laws  governing  the  elec-  See  Sup.  '  '  < 

tions  of  other  township  officers,  and  the  township  clerk  shall  issue  •"••, 

notices  of  election  to  such  members  elect  as  required  by  law  for  other  ■         ■ 

township  officers.      Each  person  receiving   such  notice  of  election,  .  , 

shall,  within  ten  days  thereafter,  appear  before  some  officer  authorized 
to  administer  oaths,  and  take  an  oath  to  faithfully  perform  the  duties 
of  the  office;  and  the  officer  administering  such  oath  shall  issue  a  cer- 
tificate of  qualification  to  the  officer,  so  qualified.     \As  amended  March 

,18,    1889:    86  v.    113.]  Or  aniiation  of 

[7456]  §  4.     That  the  members  so  elected  and  qualified  shall,  an-  board"""""  ° 
VOL.  II — 16 
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See  Sup  nually,  on  the  second  Saturday  of  January,  at  two  (2)  o'clock  p.  m., 

next  after  their  election,  meet  at  the  secretary's  office  on  the  agricult- 
ural grounds,  or  some  other  place  centrally  located  in  the  county,  of 
which  due  notice  shall  be  given  by  the  secretary  of  the  agricultural 
society,  and  there  proceed  to  elect  one  president,  one  vice-president, 
one  secretary,  one  treasurer ;  such  officers  to  serve  one  year,  and  until 
their  successors  are  elected  and  qualified.  The  president  and  vice- 
president  so  elected  shall  be  members  of  the  board.  \As  amended 
March  18,  1889:  86  v.  114.] 
PoMn.  17457]  §  5.     The  agriculture  board,  when  so  organized,  shall  super- 

Se«  Sop.  sede  the  incumbent  county  agricultural  board,  and  shall  have  all  the 

I)ower,  and   be  governed  by  such   laws  and  regulations  as  govern 
county  agriculture  societies.     [As  amendedMarch  18,  1889:  86  v.  114.! 
VocudM.  [7158]  §  6.     All  vacancies  occurring  in  said  bo^rd  shall  be  fiUea 

Sm  8«».  by  appointment  by  said  board  until  the  next  annual  election,  when  the 

same  shall  be  filled  in  the  same  manner  as  in  the  original  election  of 
members  thereof.     \As  amended  March  18,  1889:  86  v.  114.] 

§  7.     This  act  shall  take  effect  and  be  in  force  from  and  after  itt 
passage. 
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See  Sup. 


An  Act  to  encourage  the  destruction  of  the  woodchuck  or  ground-hog. 

(Passed  and  took  eflecl  March  13, 18S8:  85  v  79.] 

[7459]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Ohio,  That  any  one  killing  an  animal  known  as  the  woodchuck  or 
ground-hog,  between  the  first  day  of  March  and  the  first  day  of  No- 
vember in  any  one  year,  shall,  on  the  presentation  of  the  scalp  of 
such  animal  to  the  clerk  of  the  township  wherein  such  animal  was 
captured  and  killed,  be  entided  to  a  certificate  to  the  amount  of  ten 
cents  for  each  scalp  so  produced ;  provided,  that  the  clerk  of  the 
township  shall  in  no  case  issue  such  certificate,  unless  there  is  at  the 
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time  of  issuing  the  same,  a  fund  in  the  township  treasury  out  of  which 
to  pay  the  same,  which  fund  shall  have  been  set  apart  out  of  the  gen- 
eral fund  of  the  township,  or  shall  have  been  raised  by  a  levy  for  such 
purpose  by  the  township  trustees,  and  shall  be  known  as  the  ground- 
hog fund,  and  the  trustees  of  any  township  may,  in  their  discretion, 
create  such  fund,  which  in  no  year  "shall  exceed  the  sum  of  two 
hundred  dollars,  and  any  amount  of  such  fund  which  shall  remain  un- 
expended upon  the  first  day  of  December  of  each  year,  shall  be 
credited  to  the  general  fund  of  the  township.  [As  amended  March  27, 
1889:  86  V.  158.] 

[7460]  §  i.  In  any  township  in  which  there  shall  be  to  the  credit  How  pud. 
of  the  ground-hog  fund  any  money,  yet  unexpended,  it  shall  be  the 
duty  of  the  clerk,  upon  the  presentation  of  the  scalp  of  such  animal, 
to  destroy  the  same  and  issue  his  certificate  to  the  person  entitled  to 
die  reward  afoi-esaid,  on  the  treasurer  of  said  township  for  the  amount 
due  such  person ;  the  same  to  be  paid  out  of  the  " ground-hog  fund" 
of  the  township ;  provided,  that  in  each  township,  no  greater  amount 
than  two  hundred  dollars  in  any  one  year  shall  be  expended  for  the 
purposes  herein  named;  and  the  trustees  shall  allow  the  township 
clerk  a  i-easonable  compensation  for  the  services  herein  required; 
provided,  that  no  scalp  shall  be  redeemed  which  shall  have  been  taken 
from  an  animal  captured  or  killed  on  the  Sabbath  day.  \As  amended 
March  jy,  1889:  86  v.  159.J 

§  5.     This  act  to  take  effect  and  be  in  force  from  and  after  itf 
passage. 

An  Act  to  provide  for  the  payment  ef  bounties  for  the  kUling  of  EngUA 

sparrows. 

tPasscd  and  took  effect  March  30,  1888 :  85  t.  130.] 

[7461]  §  I.     Be  U  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Bounty  for  thv 
That  every  person,  being  an  inhabitant  of  this  state,  shall  be  entided  i^^lrSw.^  ""'"* 
to  receive  a  bounty  of  ten  cents  per  dozen  for  all  sparrows,  known  as  Am.  87  v.  171. 
the  English  sparrow,  killed;  to  be  allowed  and  p>aid  in  the  manner 
hereinafter  provided. 

[7462]  §2.     Every  person  applying  for  such  bounty,  shall  take  P'^f^ev^«<'of 
•uch  sparrow  or  the  head  thereof  m  lots  of  not  less  than  35  to  the  ^/tu^\«ii»i«f 
clerk  of  the  township,  village  or  city,  within  which  such  sparrow  shall  Am.  87  t.  171. 
have  been  killed,  who  shall  thereupon  decide  upon  such  application, 
and  if  satisfied  of  the  correctness  of  such  claim,  shall  issue  a  certifi- 
cate stating  the  amount  of  bounty  such  applicant  is  entitled  [to],  and 
deliver  the  same  to  such  applicant,  and  shall  destroy  the  heads  of  such 
sparrows. 

[7463]  §  3.  Such  certificate  may  be  presented  by  the  claimant  or  his  PaymeBt,  ho* 
agent,  to  the  city  treasurer,  or  treasurer  of  the  township  in  which  such  "*^^ 
sparrows  may  have  been  killed,  who  shall  pay  the  same  out  of  the  town-    "• '  *'  '^' 
ship  fund  of  said  township. 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
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4S31. 

An  Act  for  the  protection  and  benefit  of  keepers  of  stallions  m  tie  state  of 

Ohio. 

(Pa*Md  and  took  effect  March  13,  iXH^:.tx  «.  43.) 

[7464]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  tf 
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\lM\ti ''"'"'  *'    Ohio,  That  the  keeper  of  any  stallion  shall  have  a  lien  upon  the  get  of 
the  same  for  the  period  of  one  year  after  birth  of  same  for  the  pay- 
ment of  the  service  of  any  such  stallion.     \As  amended  April  14,  1888 : 
85  V.  262.] 
How  perfected  [7465]  §  2.     Such  keeper  or  owner  of  any  stallion,  in  order  to  ob- 

and  enforced.  j^j^  ^^^  perfect  such  Hen,  shall,  within  twelve  months  from  the  rendi- 
tion of  such  service  by  any  stallion,  file  with  the  clerk  of  the  township 
where  the  person  for  whose  benefit  such  service  has  been  rendered  re- 
sides, an  affidavit  of  the  amount  due  such  keeper  or  owner  for  the 
said  service;  provided,  however,  that  when  such  service  is  rendered 
for  the  benefit  of  any  one  who  is  a  resident  of  the  township  in  which 
the  office  of  county  recorder  is  kept,  or  when  he  is  a  non-resident  of 
the  county  or  state,  such  lien  shall  be  filed  with  the  county  recorder; 
and  for  filing  and  making  any  copy  of  such  affidavit,  or  the  certificate 
of  the  date  of  such  filing,  the  recorder  or  township  clerk  shall  be  en- 
titled to  the  same  fees  as  are  provided  by  law  for  like  services  in  re- 
Penaity  for  mis-  g^^  '^  chattel  mortgages.  And  any  such  keeper  or  owner  of  any 
"i'Mi!f*°'^3?<,jL  stallion  who  misrepresents  the  pedigree,  or  fails  to  publish  a  correct 
""  '"" '  "*  '"**  pedigree  of  his  stallion,  when  excellency  of  good  qualities  are  claimed 
on  account  thereof,  shall,  upon  proof  of  such  misrepresentation,  for- 
feit the  services  in  any  case  when  legally  contested  and  proven.  Such 
keeper  or  owner  so  obtaining  and  perfecting  said  lien  may  enforce  the 
same  by  replevin  of  the  property,  and  after  gaining  possession  of  the 
same  he  may,  after  first  giving  ten  days'  notice  to  the  original  owner 
thereof  of  his  intention  so  to  do,  sell  the  same  at  public  s^e  after  two 
weeks'  notice  of  the  time  and  place  of  said  sale,  by  notices  posted  up 
in  five  conspicuous  and  public  places  in  the  township  where  said 
keeper  and  owner  resides,  and  out  of  the  proceeds  of  sale  retain  the 
amount  due  him  for  said  service,  with  the  costs  by  him  incurred  in 
said  replevin  suit,  if  any  be  had,  accounting  to  said  original  owner  for 
the  surplus  realized  by  said  sale.  \As  amended  April  14,  1888 :  85  v. 
262.] 

§  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  suppress  and  prevent  dissemination  of  episootie  and  communicabU 
diseases  of  domestic  animals  in  tlu  state  of  Ohio. 

(Passed  and  took  effect  April  39,  18S5:  ti  v.  i;6.] 

[7466]  §  I .  Beit  enacUd  by  the  General  Assembly  of  t/ie  State  of  Ohio, 
That  the  governor  shall,  with  the  advice  and  consent  of  the  senate, 
appoint  three  persons,  who  shall  constitute  a  board  of  live  stock  com- 
missioners, who  shall  hold  their  office  in  the  order  in  which  they  are 
named :  the  first  for  one  year,  the  second  for  two  years,  and  the  third 
for  three  years,  and  their  successors  in  office  shall  be  appointed  for 
three  years  each.  They  shall  meet  as  soon  as  practicable  after  their 
appointment,  and  after  taking  the  oath  of  office,  shall  appoint  from 
their  number  a  president  and  secretary. 

[7467]  §  2.  The  board  of  commissioners  are  authorized  to  use  all 
proper  means  to  prevent  the  spread  of  dangerous  and  fatal  diseases 
among  domestic  animals,  and  to  provide  for  the  extirpation  of  such 
diseases;  anji  in  the  event  of  any  such  contagious  or  infectious  dis- 
ease breaking  out  in  this  state,  it  shall  be  the  duty  of  all  persons  own- 
ing or  having  in  charge  animals  infected  with  the  same,  to  immediately 
notify,  said  board  of  commissioners,  or  some  member  thereof,  of  the 
existence  of  such  disease,  and  thereupon  it  shall  be  the  duty  of  said 
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board  immediately  to  cause  proper  examination  thereof  to  be  made 
by  a  competent  veterinarian;  and  if  said  disease  shall  be  found  to  be 
a  dangerously  contagious  or  infectious  malady,  the  board  shall  order 
the  diseased  animals,  and  such  as  have  been  exposed  to  the  contagion, 
to  be  strictly  quarantined  in  charge  of  such  person  as  the  board,  or  an 
authorized  member  thereof,  shall  designate,  and  to  order  any  premises 
or  farms  where  such  disease  exists,  or  has  recently  existed,  to  be  put 
in  quarantine,  so  that  no  domestic  animals,  subject  to  such  disease,  be 
removed  from,  or  brought  to,  the  premises  or  places  so  quarantined; 
and  the  board  shall  prescribe  such  regulations  as  they  may  deem  nec- 
essary to  prevent  the  contagion  from  being  communicated  in  any  way 
from  the  premises  so  quarantined. 

[7468]  §  3.     The  bodies  of  all  dead  animals  shall   be  buried  or  f^^^  '**■"' 
burned  by  the  owners  thereof,  as  provided  by  law. 

[74G9]  §  4.     That  any  person  having  in  his  possession  or  under  his  Act  to  suppreu 
care,  any  animal  which  he  knows,  or  has  reason  to  believe,  is  affected  fa'giou^dUtaseT 
with  a  dangerously  contagious  or  infectious  disease,  and  does  not,  of  animals, 
without  unnecessary  delay,  make  known  the  same  to  said  board,  or  to 
some  member  thereof,  or  to  the  sheriff  or  nonstable  of  the  proper 
county,  to  be  by  him  communicated  to  said  board;  or  any  person  or 
corporation  who  shall  bring  into  this  state,  or  sell  or  dispose  of  any 
aninul,  knowing  the  same  to  be  affected  as  aforesaid,  or  any  animaj 
having  been  exposed  to  such  contagion,  within  three  months  of  such 
exposure,  or  shall  move  the  animal  so  diseased  or  exposed  from  the 
quarantine  to  which  it  was  ordered  by  the  board  of  commissioners,  or 
shall  move  any  animal  to  or  from  any  district  in  this  state  declared  to 
be  infected  with  such  contagious  disease,  or  shall  bring  into  this  state 
any  animal  of  the  kind  diseased  from  any  district  outside  of  the  state 
that  may  at  any  time  be  legally  declared  to  be  affected  with  such  dis- 
ease, without  the  consent  of  said  board,  except  under  such  conditions 
as  are  or  may  be  prescribed  by  said  board,  shall,  upon  conviction  of 
either  of  the  aforesaid  offenses,  be  fined  in  any  sum  not  exceeding  five 
hundred  dollars.     And  al|  proper  expense  incurred  in  the  quarantin-  Exp«n«ei  of  quar 
ing  of  animals  under  the  provisions  of  this  act,  shall  be  paid  by  the  jj^""'"*  •"''*  •"*' 
owners  thereof,  and  if  the  same  is  refused,  after  demand  made  by 
order  of  the  commissioners,  an  action  may  be  brought  to  recover  the 
same  with  costs  of  suit,  which  action  may  be  in  the  name  of  the  state 
of  Ohio,  for  the  use  of  the  board  of  live  stock  commissioners.     It  Duty  of  theris* 
shall  be  the  duty  of  all  sheriffs  and  constables  to  execute  within  their  ""*  <=<">»«»""• 
several  counties  all   lawful  orders  of  the  said  commissioners.     \As 
amended  March  16,  1887:  84  V.  90.] 

[7470]  §  5. .   The  board  of  commissioners  shall  keep  a  record  of  Records  oftHe 
their  acts  and  investigations  of  diseases  of  live  stock,  and  report  the  port;  expenses; 
same  to  the  governor  on  the  first  Monday  of  November,  annually,  and  eompensarion,  etc 
at  such  other  times  as  the  governor  may  order;  and  such  parts  of  said 
report  as  shall  be  of  general  interest  to  breeders  of  live  stock  may  be 
transmitted  to  the  department  of  agriculture,  to  be  published  with 
their  proceedings.     Said  board  shall  receive  for  their  services  the  sum 
of  four  dollars  per  day  and  necessary  traveling  expenses  for  each  day 
any  member  is  actually  engaged  in  the  investigation  of  reported  cases 
of  outbreaks  of  disease  as  herein  provided,  or  in  arranging  for  the 
quarantine  of  diseased  animals,  and  other  duties  connected  therewith; 
and  when  it  becomes  necessary  for  said  board  to  employ  any  veterina- 

[7460]  2  4-    The  repeal  of  original  section  4  does  not  affect  any  proceeding  had  or  pending 
ai  time  of  repeal.    84  v.  go.  - 


Digitized  by 


Google 


Pt.  V,  Ch.Z 


1914 
ANIMALS. 


7471-7474 


rian,  sheriff,  constable,  or  such  other  persons  as  may  be  deemed  essen- 
tial to  assist  the  commissioners  in  performing  their  duties,  as  set  forth 
in  this  act,  they  are  authorized  to  fix  and  certify  their  compensation,  a 
properly  itemized  account  of  which  shall  be  made  out  and  certified  by 
the  board,  and  paid  upon  the  order  of  the  governor. 
ApproprUiioD.  [7471]  §  6.     For  the  purpose  of  carrying  into  effect  the  provisions 

of  this  act,  the  sum  of  one  thousand  dollars,  or  so  much  thereof  as 
may  be  necessary,  is  hereby  appropriated  out  of  any  funds  not  other- 
wise appropriated. 

§  7.     This  act  shall  take  effect  knd  be  in  force  from  and  after  its 
passage. 


ProclAmation  pro- 
hibiting importa- 
tion of  diseased 
live  stock. 


Appraisement  and 
killmc  of  diseased 
uiunab. 


Compensation  for 
animals  destroyed 


An  Act  supplementary  to  an  act  to  suppress  and  prevent  the  dissemination  of 
epizootic  and  communicable  diseases  of  donustic  animals  in  the  state  of 
Ohio,  passed  April  29,  1885. 

[Passed  and  took  eflect  May  ii,  i8S6:  (3  v.  138.] 

[7472]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  StaU  of 
Ohio,  That  whenever  the  governor  of  the  state  of  Ohio  shall  have 
good  reason  to  believe  that  any  dangeroul,  contagious  or  infectious 
disease  has  become  epidemic  in  certain  localities  in  other  states, 
territories  or  counties,  or  that  there  are  conditions  which  render 
domestic  animals  of  such  infected  districts  liable  to  convey  such 
disease,  he  shall  by  proclamation  prohibit  the  importation  of  any  live 
stock  of  the  kind  diseased  into  the  state,  except  under  such  regulations 
as  may  be  prescribed  by  the  state  board  of  live  stock  commissioners 
and  approved  by  the  governor. 

[7473]  §  2.  When  in  the  opinion  of  the  commissioners  provided 
for  by  the  act  to  which  this  is  supplementary,  it  shall  be  necessary  to 
prevent  the  further  spread  of  any  dangerous,  contagious  or  infectious 
disease  among  the  live  stock  of  the  state,  to  destroy  animals  affected 
with,  or  which  have  been  exposed  to  any  such  disease,  it  shall  de- 
termine what  animals  shall  be  killed,  and  shall  appraise  or  cause  the 
same  to  be  appraised  by  disinterested  citizens  as  hereinafter  provided, 
and  cause  such  animals  to  be  killed,  and  their  carcasses  to  be  disposed 
of  as  in  the  judgment  of  the  commission  will  best  protect  the  health 
of  the  domestic  animals  of  the  locality ;  provided,  that  no  animals  shall 
be  appraised,  except  cattle  affected  with  contagious  pleuro-pneunionia,  or 
cattle,  sheep  or  swine,  affected  with  foot  and  mouth  disease,  or  such  as 
have  been  exposed  thereto,  nor  shall  any  animal  be  slaughtered  under 
the  provisions  of  this  act,  unless  first  examined  bv  a  competent 
veterinarian  in  the  employ  of  the  commission,  and  tne  disease  with 
which  it  is  affected  or  to  which  it  has  been  exposed  adjudged  to  be  a 
dangerous  and  contagious  malady. 

■  [7474]  §  3.  In  case  of  destruction  of  any  animal  under  the  pro- 
■  visions  of  this  act,  the  conipensation  to  be  made  for  the  same  by  the 
state,  shall  be  computed  upon  the  basis  of  the  actual  value  of  the  dis- 
eased animal,  if  any,  at  the  time  of  slaughter ;  for  any  animal  that  has 
been  kept  in  the  same  building  or  inclosure  two-thirds  of  such  value, 
and  in  case  [of]  other  animals  destroyed  for  the  extinction  of  such 
disease,  the  full  value  of  the  same  without  reference  to  the  suspicion 
of  contagion ;  provided,  that  no  compensation  shall  be  made  to  any 
person  who  may  have  brought  animals  into  the  state  affected  with  such 
contagious  disease,  or  from  a  district  in  which  such  contagious  disease 
existed,  or  who  may  have  willfully  concealed  the  existence  of  such 
disease  among  his  stock  or  on  his  premises,  or  may  [have]  by  willful 
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Delect  or  purposely  contributed  to  the  spread  of  such  contagion,  and 
in  appraising  animals  to  be  slaughtered  as  herein  provided,  no  allow- 
ance shall  be  made  on  account  of  such  animals  being  thoroughbred, 
or  pedigree  stock. 

[747o]  §  4.     All  claims  against  the  state  by  owners  of  animals  Appropriation  to 
slaughtered  under  the  provisions  of  this  act,  shaU,  when  approved  by  ma'a^"""' '""' 
the  board  of  live  stock  commissioners,  be  reported  by  said  commission 
to  the  governor,  to  be  by  him  communicated  to  the  legislature  with 
the  recommendation,  if  the  matter  is  approved  by  him,  that  the  proper 
appropriation  be  made  to  pay  such  claims. 

§  5.    This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage.  ^ 

An  Act  to  prevent  the  introduction  of  Texas  fever  a/nong  cattle. 

(Passed  and  took  effect  March  14, 1888:  8$  v.  83.) 

Whereas,  All  cattle  wintered  in  the  states  of  Florida,  South  Caro-  The  driving  of  qai- 
lina.  North  Carolina,  Georgia,  Alabama,  Mississippi,  Louisiana,  Ten-  states  forWdde" 
nessee,  Arkansas,  Texas  and  the  Indian  territory,  are  infected  with  a  "'on"|fs ''*"*'" 
germ  which  renders  them  capable,  except  during  the  frost  of  winter, 
of  infecting  northern  cattle  with  a  malady  commonly  known  as  "  Texas 
fever,"  while  they  show  no  manifestation  of  disease ;  therefore, 

[7476]  §  I.  Beit  enacted  by  t/u  General  Assembly  of  tlie  State  of 
Ohio,  That  during  the  months  of  March,  April,  May,  June,  July,  Au- 
gust, September  and  October,  no  cattle  shall  be  permitted  to  be  driven  Conveyance  by 
mto  this  state  from  any  of  the  above  mentioned  states  or  Indian  ter-  ^^^^'^^^  forbidden, 
ritory,  or  that  shall  have  been  wintered  therein,  nor  shall  any  person 
or  company  bring,  or  cause  to  be  conveyed  into  this  state  by  railway 
or  otherwise,  any  such  cattle  under  said  conditions,  except  as  specified 
in  the  next  section  of  this  act. 

[7477]  §  2.     Any  railroad  or  other  transportation  company  convey-  Unloading  thereof 
ing  any  such  cattle  through  this  state  during  the  months  aforesaid,  will  a^'ss "'im""" 
not  be  permitted  to  unload  the  same  in  this  state  for  any  other  purpose 
than  to  be  fed  and  watered,  and  in  yards  and  premises  especially  pro- 
vided for  that  purpose,  and  into  which  northern  cattle  shall  not  be 
permitted  to  enter. 

[7478]  §  3.  Any  person  or  corporation  that  shall  bring  or  cause  to  Penalty, 
be  brought  or  driven  into  this  state,  any  cattle  wintered  in  the  states 
or  territory  above  mentioned,  or  to  be  driven  or  conveyed  otherwise 
than  as  herein  specified,  shall,  upon  conviction  thereof,  be  fined  in 
any  sum  not  less  than  one  hundred  dollars,  nor  more  than  one  thou- 
sand dollars,  and  shall,  moreover,  be  liable  for  all  damages  that  may  be 
occasioned  on  account  of  other  cattle  being  infected  with  said  disease. 

[74791  §4.     It  shall  be  the  duty  of  all  railway  and  other  transporta-  ^H'y  "f  transport 

.  "  i    '^~      ,     ,       .         >  .   '     .        ,.  .       "1  .  ,        '^  •\        ation  companies. 

tion  companies  bringing  into  and  unloading  in  this  state  cattle,  other- 
vise  than  as  specified  in  section  2  of  this  act,  during  the  months 
above  specified,  to  require  a  statement  to  be  made  in  their  shipping 
bills,  showing  in  what  state  or  territory  the  cattle  shipped  were  win- 
tered; and  it  shall  be  the  duty  of  every  railroad  company  bringing 
into  this  state  cattle,  which  may  unload  such  cattle  for  any  other 
purpose  than  to  be  fed  and  watered  as  specified  in  section  2  of  this 
act,  to  leave  at  the  office  of  such  company  nearest  the  point  where 
such  cattle  may  be  unloaded,  a  copy  for  public  inspection  of  the 
statement  above  required,  showing  where  the  same  were  wintered, 
and  any  company  or  corporation  neglecting  to  comply  with  the  pro-  tiSnof  su?hduty. 
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visions  of  this  section,  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  not  exceeding  five  hundred  dollars. 

[7480]  §  5.  Proceedings  against  any  railway  company  under  this 
act  may  be  had  in  any  county  in  this  state  through  which  any  por- 
tion of  such  company's  road  may  pass,  or  in  which  its  principal  office 
may  be  situated,  and  process  may  be  served  by  leaving  a  copy  at  the 
office  of  such  company  within  such  county. 

§  6.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Penalty  for  selling 
or  failing  to  keep 
securely  isolated 
horses,  etc.,  af- 
Tected  with  gland* 
crs. 


Appraisal  and  pay- 
ment of  compensa- 
tion in  case  of  de- 
struction of  such 
animals  by  order 
of  live  stock  com- 
mission. 


Penalty  for  suffer- 
ing sheep  affected 
with  scab  to  run  at 
large,  or  for  selling 
same,  knowing, 
etc. 


An  Act  to  prevent  the  spnad  of  glanders  or  farcy  among  horses,  and  fo<a- 
.     rot  and  scab  among  sheep. 

(Passed  and  took  effect  April  16,  188S:  (5  v.  335.3 

[7481]  §  1 .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  any  person  owning  or  haying  in  his  charge  any  horse,  mule  or 
ass  that  he  knows  or  has  reason  to  believe  is  affected  with  the  disease 
known  as  glanders  or  farcy,  or  that  has  been  adjudged  to  be  so  af- 
fected by  the  state  board  of  live  stock  commissioners,  upon  a  report 
made  to  said  board  by  a  competent  veterinary  surgeon  in  their  em- 
ploy, after  a  careful  examination  of  such  animal,  who  shall  sell  or 
otherwise  dispose  of,  or  secrete  the  same,  or  shall  fail  to  keep  such 
animal  securely  isolated  so  that  contact  with  other  horses,  mules  or 
asses  shall  not  be  possible,  shall,  upon  conviction  of  either  of  said 
offenses,  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  and 
shall,  moreover,  be  liable  for  all  damages  sustained  by  reason  of  the 
same. 

[7482]  §  2.  In  case  the  live  stock  commissioners  shall  order  the 
destruction  of  any  animal  affected  with  glanders  or  farcy  in  the  chronic 
stage  of  the  disease,  which  may  be  adjudged  capable  of  rendering 
some  service,  the  board  may  cause  the  animal  to  be  appraised,  and 
order  such  compensation  to  be  paid  out  on  the  order  of  the  live  stock 
commissioners  on  the  warrants  of  the  auditor  of  state  out  of  any 
funds  in  the  treasury  to  the  credit  of  the  live  stock  commission,  as 
in  the  judgment  of  the  commissioners  may  be  just,  not  exceeding  its 
cash  value ;  provided  the  horse  was  not  diseased  when  passed  in  pos- 
session of  the  owner. 

[7483]  §  3.  Any  person  owning  or  having  in  charge  any  sheep  af- 
fected with  foot-rot  or  scab,  who  shall  suffer  the  same  to  tun  upon  any 
highway,  common  or  other  uninclosed  ground,  or  shall  sell  such  sheep, 
knowing  or  having  reason  to  believe  them  to  be  diseased,  without  dis- 
closing the  fact  to  the  purchaser,  shall,  upon  conviction  of  either  of  said 
offenses,  be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  and 
be  liable  to  parties  injured  for  all  damages  sustained. 

§  4.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Urn. 
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7506.  To  what  amount  stockholders  and  direct- 

ors may  be  liable. 

7507.  When  branch  deemed  insolvent. 

7508.  Proceedings  when  branch  insolvent. 

7509.  iHow  solvent  branches  to  contribute. 

7510.  Duiiss  of  receiver. 

7511.  Alleged  insatveut  branch  may  contest  in- 

solvency. 
751a.    If  board  fail  to  proceed,  note  holder  may. 
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T5«3 

7514 

75<5 
7516. 

75«7 
7518. 
75«9- 

75», 
7531. 


7523 
7524. 


75*5- 
7536. 


W« 


Independent  bankinj  companies  to  de- 
posit public  stocks. 

Treasurer   of    slate    to    deliver    paper 
money. 

Engraving,  signing,  etc. 

The  pUtes,  etc.,  and  how  expense  there- 
of paid. 

How  pip;r  money  filled  up. 

Mutilated  paper  to  be  deAroyed. 

Dispositioa   of    interest    on    stock    de- 
pOAiicd. 

For  wh:it  stocks  held. 

Proceedings  when  independent  banking 
company  is  insolvent. 

Suite  treasurer  to  sell  bonds  and  redeem 
notes. 

May  sell  at  private  sale. 

Special  agent  to  be  appointed  on  notice 
of  insolvency. 

When  no  dividends  to  be  made. 

How   fees  for  protesting  paper  money 

oaid. 
To  what  amount  stockholders  may  col- 
lectively be  liable :  banks  to  be  visited 
and  examined  annually. 
Amount  of   circulating  notes,  how  di- 
minished. 


Gbnbral  Provisions. 

Sbction 

7529.  The  amount  of  each  share:  dividend 

when  shareholder  in  debt  to  bank. 

7530.  No  bank  to  take  as  security  or  purchase 

its  stock. 
7S3t.     One  vote  for  each  share. 
7533.     Number  and  qualifications  of  directors. 

7533.  for  what  time  elected :  vacancies. 

7534.  Banking  companies  body  corporate,  etc., 

until,  etc.:  their  powers  ajid  privileges. 
7535*     What    denominations  of   paper  money 

may  be  issued. 
7536.  And  what  kind, 
7537*     ^y  whom  to  be  received  at  par. 

7538.  Circulation  to  depend  on  amount  of  as- 

sets. 

7539.  To  what  extent  banks  may  be  indebted. 

7540.  Certain  frauds  prohibited. 

7541.  Capital  stock  to  be  intact :  dividend  be* 

yond  profits:  suspended  debts. 
754a.     When    dividends   to  be  declared,  and 
statements  on  dividend  days. 

7543.  Per  cent  on  profits,  etc.,  in  lieu  of  tax. 

7544.  Extent  of  liabilities  of  debtors. 

7545.  What   paper   money   banks    prohibited 

from  circulating. 

7546.  Evidences  of  debt,  except,  etc.,  must  btt 

made  payable  to  the  bank. 

7547.  Transfers  after  in^iulvcncy  void. 

7548.  What  shall  be  forfeiture  of  charter. 

7549.  Embezzlement  by  officers,  etc. 

7550.  Certain  banks  may  commence  banking; 

etc. 

7551.  Other  banks  may  also. 
755a.     Conditions  precedent. 

7553.  Prcliminarv  proceedings. 

7554.  Any  branch  may  cease  banking. 
7555-     Compensation  of  commissioners. 

7556.  Meaning  of  notice:  oath:  funded  deb^ 

etc. 

7557.  Acts  repealed,  saving,  etc. 

7558.  Duties  devolved  upon  the  board  of  coo* 

trol. 

7559.  In  what  cases,  and  how,  right  to  become 

a  bank  withheld. 

7560.  When  act  to  take  effect. 

7561.  How  board  of  control  to  enforce  certain 

orders  upon  the  branches. 

7562.  Judge   allowing    injunction   may  order 

billto  be  filed. 

7563.  ElTect  of  allowance  of  injunction. 

7564.  Banks  may  relinquish  part  of  their  cap- 

ital: banks  to  relinquish  stock. 

7565.  Disposition  of  capital  Ktock  not  oaid  up. 

7566.  Disposition  of  relinquished  stoLK,  etc. 

7567.  Disposition  of  fractional  unappropriated 

capital  stock. 

7568.  When  certain  sections  in  force. 

7569.  Certain   section    revived  as  to  Clinton 

'jank. 

7570.  Vice-president  of  board  of  control. 

7571.  Receiver,  evidence  of  his  authority  to 

take  possession  of  the  assets  of  the 
bank,  etc. 

7572.  When  he  is  to  investigate  certain  speci- 

fied matters:  his  authority  as  to  sub- 
poenaing witnesses :  production  of 
oooks  and  papers. 

7573.  Suits  by  receiver. 

7574.  Receiver  may  be  removed  and  another 

appointed. 


Unauthorized  Banking,  btc. 

7575.  Stockholders  personally  liable. 

7576.  Suits  against  stockholders. 

7577.  Pleadings  and  trial  in  svch  suit. 

7578.  Recovery  may  be  against  part. 

7579.  Banking,    etc.,    by    corporations    pro> 

hibited. 

7580.  Penalty  against  stockholders,  etc. 
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Section 

7581.     Making  and   circulating    unauthorized 
paper  prohibited. 

Penalty  therefor. 

Unauthorized  offices  or  agencies  pro- 
hibited :  penalties  therefor. 

Passing  unauthorized  notes,  etc.:  pen- 
alty. 

PenaltieSfhow  recovered  and  disposed  of. 

Altered  bills  shall  be  redeemed. 

Suits  commenced  under  certain  laws: 
how  proceeded  with:  acts  repealed. 
except,  etc.:  banks  to  be  examined 
once  a  year. 

Small  notes. 

When  to  take  effect:  discrimination. 

Putting  in  circulatian  notes  not  receiva- 
ble at  par.  ' 

Penalty:  where  prosecuted. 

PenaKy  against  brokers  or  banks  for 
circulating,  etc.,  foreign  bills. 


758a. 
7583. 

7584. 

7585. 
7586. 
7587. 


7588. 
7589- 
7590- 

7S9I. 
759»- 


7593- 


Pcnalty  against   brokers  or  banks   for 
circulating,  etc.,  foreign  bills. 


7594.  Penalties,  now  recovered,  etc. 

7595.  Who  deemed  brokers. 

7596.  Paper  money  of  expired  corporations, 

etc. 

7597.  Duty  of  prosecuting  attorney. 

7598.  Sec.  7502  modified,  suspended,  etc. 

7599.  Cancellation  of  counterfeit  bills. 

7600.  Penalty  for  stamping  genuine  notes. 

7601.  Penalty  for  refusal  to  stamp. 
7603.     Penalties,  how  recovered. 

7603.  Banking  companies  may  hold  real  estate. 

7604.  Usury  may  be  set   up  before  or  after 

{'udgment,  without   tender  of  amount 
egally  due. 

7605.  Setting  aside  judgments  heretofore  ren- 

dered, and  permitting  usury  to  be  set 
up  in  defense. 

7606.  Suits  by  foreign  banks. 

7607.  Remedy  against  foreign  banks. 

7608.  Declaration  in  suits  against  banks. 

7609.  Officers  of   bank   competent   witnesses 

ai^ainst  bank. 

7610.  Suits  commenced    und'er   certain    laws 

subject  hereto:  and  repealed,  etc. 

7611.  In  suits  on  bank  notes,  how  described  In 

pleadings. 
7613.     And  in  copy  and  bill  of  particulars:  but 
must  be  exhibited  on  demand. 

7613.  Proceedings  to  obtain  an  account  of  as- 

sets. 

7614.  Interest  on  assets,  etc. 

7615.  Appointment  of  receiver. 

7616.  Distribution  of  assets. 

7617.  When  supreme  court   may  appoint   ex- 

aminer: his  duties:  his  powers. 

7618.  Further  powers  of  examiner. 

7619.  His  oath. 
7630.     His  powers. 

763X.  Circulation  of  bills  of  expired  banks  pro- 
hibited; penalty,  etc.,  therefor:  re- 
issue of  such  paper. 


Sectiok 

7633.     Penalty  for  reissuing. 
7633.     How  prosecuted. 
7624.     Repealing  clause. 

7635.  Penalty  (or  not  redeeming. 

7636.  Certificates  of  funded  debt,  their  deposit 

with  state  treasurer,  transfer,  etc. 

7637.  Accounts  thereof  to  be  kept  by  treasurer 

and  comptroller — and  by  register  of 
bank  department:  accounts  opca  to 
inspection. 

7638.  Engraving   plates  and    printing  notes: 

duties  of  comptroller  and  treasurer. 

7639.  Registered   notes :   delivery   thereof  to 

banks,  etc. 

7630.  Burning  of  returned  circulating  notes. 

7631.  The  register— his  accounts  of  stocks  and 

of  circulating  notes  delivered  to  banks 
and  returned  to  be  burned. 
7633.  The  sale  of  stocks  to  redeem  notes  of 
failing  bank:  report  of  sale  and  pro- 
ceeds: accounts  thereof :  payments  for 
redemption  of  notes — how  made:  burn- 
ing redeemed  notes. 

7633.  Proceedings  on  quo   warranto   against 

banks. 

7634.  Fraudufent  use  or  disposition  of  securi- 

ties punished  as  embezzlement:  prose- 
cution, etc. 

7635.  Repealing  clause. 

Frbe  Banking. 

7636.  Who  may  engage  in  banking. 

7637.  Certificate  to  be  made. 

7638.  Minimum  capital.  ' 
7^.  Sixty  per  cent  to  be  paid  in. 

7640.  Certificate  under  great  seal  to  be  mMfo 

and  recorded. 

7641.  Powers  of  the  company. 
7643.     Stock  to  be  personal  property. 
7643.     No  lien  to  be  taken  on  capital  stock. 
76^4.    Who  may  vote  at  elections. 

7645.  Officers,  and  who  eligible. 

7646.  Term  of  office  of  directors. 

7647.  Shall  not  circulate  notes,  etc. 

7648.  When  prohibited  from  making  loans. 

7649.  Limit  of  liabilities. 

7(^50.  Capital  stock  not  to  be  withdrawn. 

7651.  Dividends  and  annual  reports. 

765s.  Limit  of  liability  of  borrowers, 

7653.  Uncurrcnt  notes  not  to  be  jpaid  out. 

7654.  Notes,  etc.,  to  whom  payable. 

7655.  What  transactions  are  void. 

7656.  Penalty  for  violation  of  act. 

7657.  Embezzlement  by  officers,  etc._ 

7658.  No  dividend  when  stock  impaired. 

7659.  Limit  of  liability  of  .stockholders  totho 

company. 

7660.  List   of  share   holders  and  amount  of 

stock  to  be  kept  and  filed  with  recordet 
of  county. 

7661.  Repeal  of  conflicting  acts. 

74562.    How  branchesand  free  banks  wound  npk 


Who,  and  how 
many  may  engage 
in  banking. 


Maximum  of  capi- 
tal stock. 


THE  STATE   BANK,    ETC. 

An  Act  to  incorporate  the  State  Bank  of  Ohio  and  other  banking  companies. 

[Passed  and  took  effect  February  34,  1845:  43  v.  34.) 

[7484]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohw^ 
That  it  shall  be  lawful  for  natural  individual  persons,  not  fewer  in 
number  in  any  case  than  five,  to  associate  and  form  companies  for  the 
purpose  of  carrying  on  the  business  of  banking,  each  in  such  place  in 
this  state  as  shall  be  designated  in  its  articles  of  association,  and  in  the 
certificate  hereinafter  required  to  be  made,  subject,  however,  to  the  con- 
tingencies, restrictions,  conditions,  and  liabilities  prescribed  in  this  act. 

[7485]  §  2.  The  aggregate  amount  of  capital  stock  of  all  the  com- 
panies, authorized  by  this  act  to  be  formed  and  to  carry  on  the  busi- 
ness of  banking  within  this  state,  shall  not,  until  an  additional  amount 
shall  be  authorized  by  law,  exceed  six  million  one  hundred  and  fifty- 
thousand  dollars ;  which  sum  shall  not,  however,  be  construed  to  in- 
clude the  capital  stock  of  such  companies  as  by  name  shall  be  authorized 
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to  continue  or  to  resume  the  business  of  banking,  subject  to  the  pro- 
visions of  this  act. 

[7486]  ^3.  For  the  purpose  of  securing  to   the   several  sections  of  The  sum  divided 
the  state,  a  fair  participation  in  the  privileges  granted  by  this  act,  [?' °t«''*'''* '''^ 
the  state    shall   be  ^divided   into  twelve  districts,   and  the    banking 
capital  authorized  by  the  second  section,  shall  be  apportioned  among 
such  districts,  and  the  number  of  banking  companies  to  be  formed 
therein,  shall  be  limited  as  provided  in  this  section,  that  is  to  say — 

The  counties  of  Hamilton,  Clermont,  Brown,  Clinton,  Warren,  and  Fim  district: 
Butler,  shall  compose  the  first  district,  in  which  the  number  of  banking 
companies  to  be  formed  shall  not  exceed  five,  with  an  aggregate  capital 
not  exceeding  one  million  two  hundred  thousand  dollars. 

The  counties  of  Greene,  Montgomery,  Preble,  Miami,  Darke,  Shelby,  second: 
Mercer,  Allen,  and  Van  Wert,  shall  compose  the   second  district,  in 
which  the  number  of  banking  companies  to  be  formed  shall  not  exceed 
Ave,  with  an  aggregate  capital  not  exceeding  six  hundred  thousand 
dollars. 

The  counties  of  Putnam,  Paulding,  Williams,  Henry,  Lucas,  Wood,  Third: 
and  Hancock,  shall  compose  the  third  district,  in  which  the  number  of 
banking  companies  to  be  formed  shall  not  exceed  four,  with  an  aggre- 
gate capital  not  exceeding  three  hundred  thousand  dollars. 

The  counties  of  Ottawa,  Sandusky,  Erie,  Huron,  Richland,  Seneca,  Fourtii: 
Wyandot,  and  Crawford,  shall  compose  the  fourth  district,  in  which 
the  number  of  banking  companies  to  be  formed  shall  not  exceed  four, 
with  an  aggregate  capital  not  exceeding  four  hundred  thousand  dollars. 

The  counties  of  Hardin,  Marion,  Delaware,  Franklin,  Union,  Logan,  Fifth: 
Champaign,  Clarke,  and  Madison,  shall  compose  ttie  fifth  district,  in 
which  the  number  of  banking  companies  to  be  formed  shall  not  exceed 
six,  with  an  aggregate  capital  not  exceeding  five  hundred  thousand  dol- 
lars. 

The  counties  of  Pickaway,  Fayette,  Ross,  Highland,  Adams,  Scioto,  sixth: 
Lawrence,  Gallia,  Pike,  and  Jackson,  shall  compose  the  sixth  district, 
in  which  the  number  of  banking  companies  to  be  formed  shall  not  ex-  _ 

ceed  five,  with  an  aggregate  capital  not  exceeding  five  hundred  thou- 
sand dollars. 

The  counties  of  Meigs,  Athens,  Washington,  Monroe,  Morgan,  Mu5-  seventh: 
kingum,  and  Guernsey,  shall  compose  the  seventh  district,  in  which  the 
number  of  banking  companies  to  be  formed  sha"ll  not  exceed  six,  with 
an  aggregate  capital  not  exceeding  five  hundred  thousand  dollars. 

The  counties  of  Hocking,  Perry,  Fairfield,  Licking,  and  Knox,  shall  Eighth: 
compose  the  eighth  district,  in  which  the  number  of  banking  companies 
to  be  formed  shall  not  exceed  four,  with  an  aggregate  capital  not  ex- 
ceeding four  hundred  thousand  dollars. 

The  counties  of  Wayne,  Stark,  Holmes,  Coshocton,  and  Tuscarawas,  Ninth: 
shall  compose  the  ninth  district,  in  which  the  number  of  banking  com- 
panies to  be  formed  shall  not  exceed  three,  with  an  aggregate  capital 
not  exceeding  two  hundred  and  fifty  thousand  dollars. 

The  counties  of  Belmont,  Harrison,  Jefferson,  Carroll,  and  Colum-  Tenth: 
biana,  shall  compose  the  tenth  district,  in  which  the  number  of  banking 
companies  to  be  formed  shall  not  exceed  five,  with  an  aggregate  capital 
not  exceeding  five  hundred  thousand  dollars. 

The  counties  of  Trumbull,  Ashtabula,  Lake,  Geauga,  and  Portage,  Eleventh: 


f  [7^0]  Five  such  companies  were  formed,  and  in  good  faith  engaged  in  business  in  the  dis. 
trict  including  Hamilton  county,  four  of  which  were  in  that  county:  Held,  that  the  powers 
in  this  respect  authorixed  by  trie  statute  were  exhausted;  and,  in  case  of  the  failure  or  sur. 
render  of  the  franchise  by  some  of  such  companies,  this  statute  does  not  authorize  new  and 
additional  companies  to  bo  formed,  and  to  engage  in  business  in  Hamilton  county,  to  take  the 
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shall  compose  the  eleventh  district,  in  which  the  number  of  banking 
companies  to  be  formed  shall  not  exceed  five,  with  an  aggregate  capita] 
not  exceeding  three  hundred  thousand  dollars. 
Twelfth:  The  Counties  of  Summit,  Medina,  Lorain,  and  Cuyahoga,  shall  com- 

pose the  twelfth  district,  in  which  tJie  number  of  banking  companies 
to  i)e  formed  shall  not  exceed  eleven,  with  an  aggregate  capital  not  ex- 
ceeding seven  hundred  thousand  dollars. 
Number  of  bank-     [7487]  §4.  The  numi)er  of  banking  companies  which  shall  be  formed 
Kmited'm'Mnain  ^^^    permitted    to    engage    in    the   business   of  banking,    under   the 
•<>«««^  provisions  of  this  act — in  the  county  of  Hamilton,  shall  not  exceed 

four;  in  the  county  of  Cuyahoga,  sIn,;  in  the  county  of  Franklin, 
three;  in  the  county  of  Ross,  two;  in  the  county  of  Muskingum, 
two;  in  the  county  of  Jefferson,  two;  in  the  county  of  Summit, 
three;  in  the  county  of  Lucas,  two;  in  the  county  of  Miami,  two; 
in  the  county  of  Montgomery,  two;  and  in  no  other  county  in  the  state 
shall  there  be  more  than  one  company  formed  under  the  provisions  of 
this  act,  and  permitted  to  engage  in  the  business  of  banking,  except 
under  the  circumstances  mentioned  and  provided  for  in  the  twelfth 
section  of  this  act:  provided,  that  not  more  than  two  companies  shall 
be  authorized  to  commence  and  carry  on  the  busine.ss  of  banking,  as 
branches  of  the  State  Bank  of  Ohio,  under  the  provisions  of  this  act, 
in  any  one  of  the  counties  named  in  this  section,  excepting  the  county 
of  Hamilton,  and  in  the  county  of  Hamilton  not  more  than  three  such . 
branches  shall  be'so  authorized;  and  if  a  greater  number  of  companies 
formed  for  the  purpose  of  banking  in  any  such  county  shall  elect  to 
become  a  brajich  of  the  State  Bank  of  Ohio,  the  commissioners,  here- 
inafter appointed,  shall  reduce  such  number  to  the  number  in  this  sec- 
tion limited,  in  conformity  to  the  rules  prescribed  in  the  eleventh  sec- 
tion of  th's  act. 
ne  board  of  [7488]  §  5.  To  carry  into  effect  the  provisions  of  this  act,  John  VV. 

STcoSSai'ld.'"'"  Allen,  Joseph  Olds,  Daniel  Kilgore,  .Alexander  Grimes,  and  Gus- 
tavus  Swan,  shall  be  and  they  are  hereby  appointed  commissioners, 
and  they,  or  a  majority  of  them,  after  taking  an  oath  diligently,  faith- 
fully, and  impartially  to  perform  the  duties,  assigned  them  by  this  act,  a 
certificate  of  which  oath  shall  be  filed  and  carefully  preserved  in  the 
office  of  the  secretary  of  state,  shall  constitute  a  board  lo  be  designated 
the  board  of  bank  commissioners;  which  board  shall  continue  for  one 
year  from  the  date  of  this  act,  and  thereafter  the  duties  which  they  are 
required  by  this  act  to  perform,  shall  devolve  on,  and  be  perforinned  by 
the  auditor,  treasurer,  and  secretary  of  state,  who  shall  be  commis- 
sioners to  perform  such  duties;  and  if  any  of  said  commissioners  shall 
refuse  to  serve,  shall  die,  or  resign,  his  place  shall  be  filled  by  the  gen- 
eralassembly,  by  joint  resolution,  if  in  session,  and,  if  not,  by  the  gov- 
ernor. 

The  firM  meeting    [74891  §  6.  Said  commissioners  shall  meet  in  the  city  of  Columbus. 

of  the  board  ■■  '   f"   ■  •  ,  •  1  •   .         j  r^  ^r.  r    ^l- 

at  such  tmie,  wuhm  thirty  days  after  the  passage  of  this  act,  as 
shall  be  appointed  by  the  governor,  who  shall  notify  each  member  of 
his  appointment,  and  of  the  time  and  place  of  meeting;  they  shall, 
when  met,  appoint  one  of  their  number  to  be  their  president,  who  shall, 
under  the  order  of  the  board,  sign  all  official  documents;  and  they 
shall  cause  a  fair  and  true  record  of  all  their  official  proceedings  to  be 
>  kept  in  a  book  provided  for  that  purpose. 


place  of  the  failing  companies.  Siate  v.  Ckast,  5  O.  S.  629.  Section  8  of  the  act  of  Februarr 
24,  1848  (see  pa^e  4.'>n  of  this  volume),  has  no  application  to  tlu  authority  for  forming  new  ana 
additional  banking  companies  in  Hamiltoii  county,  the  same  not  arising  out  of  the  matter  of  the 
(li«lribution  of  the  fractions  of  unappropriated  banking  capital,     /t.  faS. 
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[7490]  §7.  Persons  associating   to    form  a  banking  company,  shall.  Certificate  of  a* 
under  meir  hands  and  seals,  make  a  certificate,  which  shall  specify :      banklngVon^iuny' 

First — The  name  assumed  by  such  company,  and  by  whicli  it  shall  «<=■ 
be  known  in  its  dealings,  in  which  name  shall  be  included  the  name  of 
the  city,  village,  or  town,  in  which  its  banking  operations  shall  be  car- 
ried on. 

Second — ^I'he  amount  of  the  capital  stock  of  such  company,  and  the 
number  of  shares  into  which  the  same  is  divided. 

Third — The  name  and  place  of  residence  and  the  number  of  shares 
held  by  each  member  of  the  company. 

Fourth — ^The  time  when  such  company  shall  have  been  formed. 

Fifth — ^That  such  company  has  elected  to  carry  on  its  operations  as 
an  independent  banking  company,  or,  as  a  "branch  of  the  State  Bank 
of  Ohio,"  as  the  case  may  be,  which  certificate  shall  be  acknowledged 
before  a  justice  of  the  peace  or  notary  public,  and  shall  be  recorded 
by  the  recorder  of  the  county  where  such  company  is  to  be  established, 
in  a  book  to  be  kept  by  him  for  that  purpose,  which  shall  at  all  times 
during  office  hours  be  kept  open  for  the  inspection  of  any  person  wish- 
ing to  examine  the  same ;  one  copy  of  which  certificate  duly  certified 
shall  be  transmitted  lo  the  secretary  of  state,  who  shall  record  and ' 
carefully  preserve  the  same  in  his  office,  and  another  to  the  board  of 
bank  commissioners. 

[7491]  §8.  No  company  shall  be   permitted  to  commence  or  carry 
on  the  business  of  banking  under  the  authority  of  this  act,  as  a  branch  Amount  or  capital 
of  the  State    Bank   of  Ohio,    unless  its   capital   stock    shall  be  at  ^'„°d^'|n°J,'h« ?o' 
least  one  hundred  thousand  dollars,  nor  as  an  independent  banking  consist,  and  when 
company,  unless  its  capital  shall  be  at  least  fifty  thousand  dollars,  nor  *""  ' 
in  either  case  shall  the  capital  stock  of  any  such  company  exceed  five 
hundred  thousand  dollars:  provided,  however,  that  the  certificates  of 
the  funded  debt  of  this  state,  or  of  the  United  States,  deposited  with  certificates  of 
the  treasurer  of  state,  as  collateral  security  for  the  redemption  of  the  deemed  a°par"trf 
notes  of  circulation  of  any  independent  banking  company,  shall  not  be  capital  nock. 
deemed  a  part  of  the  capital  stock  of  such  company,  within  the  mean- 
ing of  this  act     At  least  thirty  per  centum  of  the  capital  stock  of  each 
company  shall  be  paid  in  gold  and  silver  coin,  or  their  equivalent,  one- 
half  of  which  thirty  per  centum,  at  least,  shall  be  in  gold  and  silver 
coin,  and  shall  be  in  the  actual  possession,  and  bona  fide,  the  property 
of  the  company  at  the  time  of  the  commencement  of  its  banking  busi- 
ness, and  at  the  place  designated  for  carrying  on  such  business,  and  the 
remainder  of  the  capital  stock  of  such  company  shall  be  paid  in  in  in- 
stallments each  of  at  least  ten  per  centum,  on  the  whole  amount  to 
which  the  company  is  limited,  as  frequently  as  one  installment  at  the 
end  of  each  succeeding  ninety  days  from  the  date  of  the  commence- 
ment of  its  banking  operations,  until  the  whole  amount  of  capital  stock 
is  paid  in ;  but  when  any  banking  company  formed  under  the  provisions 
of  this  act,  shall  have  paid  in  at  least  sixty  per  centum  on  the  gross 
amount  of  its  capital  stock,  and  shall  deem  a  furtheir  extension  of  its 
capital  at  such  time  unnecessary,  such  company  may,  if  a  branch  of  the 
State  Bank  of  Ohio,  apply  to  the  board  of  control,  or,  if  an  independent 
banking  company,  to  the  governor,  for  an  extension  of  the  time  for 
paying  iathe  remaining  installments  on  its  capital  stock ;  and  if,  after  a 
careful  examination  of  the  facts,  the  board  of  control,  or  the  governor, 
as  the  case  may  be,  shall  be  satisfied  that  public  convenience  does  not 
require  an  increase  of  the  capital  stock  of  such  company,  as  rapidly  as 
required  by  the  foregoing  provisions  of  this  section,  the  board  of  con- 
trol, or  the  governor,  as  the  case  may  require,  shall  authorize  such 
further  extension  of  the  time  for  paying  in  the  remaining  installments, 
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as  shall  be  deemed  compatible  with  the  public  interest ;  and  this  section 
shall  not  be  so  construed  as  to  prevent  any  independent  banking  com- 
pany that,  previous  to  commencing  its  business  as  a  bank,  shall  have 
paid  in  on  its  capital  stock  not  less  than  thirty  thousand  dollars,  and 
shall  have  de[)0sited  with,  and  transferred  to,  the  treasurer  of  state,  cer- 
tificates of  funded  debt,  as  required  by  this  act,  to  any  amount  not  less 
than  seventy  thousand  dollars,  and  shall  also  have  complied  with  all  the 
provisions  of  this  act,  other  than  such  as  relate  to  the  amount  of  its 
capital  stock,  from  commencing  and  carrying  on  its  business  as  an  in- 
dependent banking  company,  and,  in  such  case,  such  company  shall  not 
be  required  to  have  or  pay  in  any  additional  amount  of  capital  stock. 

[7493]  §9.  If  any  shareholder,  or  his  assignee,  shall  fail  to  pay 
any  installment  on  the  stock,  when  the  same  is  required  by  the  fore- 
going section  to  be  paid,  the  directors  may  sell  said  stock  at  public 
auction,  having  ^ven  three  weeks'  previous  notice  thereof,  in  a  news- 
paper published  in  the  county  where  the  company  is  located,  to  any 
person  who  will  pay  the  highest  price  therefor,  and  not  less  than  the 
amount  then  due  thereon ;  and  the  excess,  if  any,  after  paying  the  ex- 
penses of  sale,  shall  be  refunded  to  the  delinquent  stockholder.  If  no 
bidder  can  be  found,  who  will  pay  for  such  stock  the  amount  due  there- 
on, to  the  company,  and  costs  of  advertisement  and  sale,  the  amount 
previously  ])aid  shall  be  forfeited  to  the  company;  and  such  stock  may 
l)p  subsequently  sold,  in  such  manner  as  the  directors  may  order. 

[7493]  §10.  After  the  expiration  of  two  months,  and  within  three 
months  from  the  date  of  this  act,  the  board  of  bank  commissioners 
shall  examine  the  certificates  of  the  formation  of  banking  compa- 
nies, transmitted  to  them  as  required  by  the  seventh  section  of  this  act, 
and  shall,  by  one  of  their  own  members,  or  other  special  agent  ap- 
pointed by  them  for  that  purpose,  who  shall  not  be  a  stockholder  in  any 
of  the  companies  formed  under  this  act,  immediately  proceed  to  exam- 
ine the  condition  of  each  of  the  banking  companies  which  shall  have 
transmitted  to  the  said  board  the  required  certificate;  and  it  shall  be 
the  especial  duty  of  such  agent  to  carefully  count,  or  otherwise  ascer- 
tain, the  amount  of  money  paid  in  on  account  of  its  capital  slock;  to 
ascertain  the  name  and  place  of  residence  of  each  of  the  directors  of 
such  company,  and  the  amount  of  capital  stock  of  which  each  is  the 
bona  fide  owner ;  whether  such  company  has  complied  with  all  the  re- 
quirements of  this  act,  necessary  to  entitle  the  company  to  engage  in 
the  business  of  banking;  and  he  shall  cause  to  be  made,  and  attested 
by  the  oath  of  a  majority  of  the  directors,  and  by  the  cashier  of  such 
company,  a' statement  of  all  the  material  facts  necessary  to  enable  the 
board  of  commissioners  to  determine  whether  such  company  is  lawfully 
entitled  to  commence  the  business  of  banking  under  the  provisions  of 
this  act ;  and  such  agent  shall  immediately  report  to  the  board  of  bank 
commissioners  such  statement,  and  his  proceedings  in  the  premises. 


I  [149S]  A  court  of  equity  may  compel  tile  original  subscril>er»  to  the  stock  of  a  bank  to  pajf 
up  their  stock,  in  order  to  create  a  fund  for  the  payment  of  its  debts ;  but  stockholders,  who 
have  ill  good  faith  transferred  their  stocks,  tiaving  paid  up  all  requisitions  made  upon  their  slock 
subscription,  can  not  afterward  be  thus  called  upon  to  contribute.  The  transferees  succeed  to 
the  legal  responsibilities  of  the  transferers.  Lapse  of  time,  however,  precludes  creditors  of 
broken  banks  from  coming  into  chancery,  even  against  the  holders  of  the  stock,  to  enforce  pay- 
ment of  the  stock,  in  discharge  of  the  debts.  Under  some  circumstances,  twelve  years  nay 
constitute  this  lapse  of  time.     Cilmorfy.  Bank  0/ Cincinnati, iO.Vi. 

The  fact  that  a  note  sued  on  was  given  for  stock  subscribed  without  any  intention  to  pay  ll, 
merely  for  the  purpose  of  pretending  to  the  public  that  the  stock  was  greater  than  it  really  was 
or  for  the  purpose  of  preventing  tlic  predominance  of  certain  stockholders,  is  no  defense  to  the 
action  on  the  note.     Bates  v,  l^wtt,  3  O.  S.  459. 

In  a  proceeding  by  the  receivers  of  a  bank  against  the  stockholders,  to  compel  them  to  pay  up 
their  stock,  the  defendants  will  not  be  permitted  to  defend,  upon  the  ground  that  they  were 
guilty  of  a  violation  of  law  in  assuming  to  do  bustness  under  the  act  of  incorporation,  in  pur- 
suance of  which  their  organization  was  effected,  or  intended  to  be  effected.  Vc0rkiet  v.  Tv 
Bank  a/  CirclnilU,  19  O.  463. 


Digitized  by 


QiOo^z 


1923 
§§  749-l-74fl5  BANKS  AND  BANKING.        •  Pt.  V,  Ck.  4 


[745)4]  1^  II.  If,  upon  a  careful  examination  and  comparison  of  the  What  associadom 
certificates  of  association,  and  the  reports  and  statements  of  the  wme'banksl'iftM 
special  agents,  apiwintcd  to  ascertain  whether  the  banking  companies,  preliminary  ex- 
authorized  by  this  act,  have  complied  with  its  provisions,  it  shall  appear  how!""''"' ""' 
that  any  number  of  companies  have  been  formed,  and  are  lawfully  en- 
titled to  commence  the  business,  of  banking,  provided  the  number  of 
such  companies,  and  the  amount  of  their  capital,  collectively,  in  any 
district,  shall  not  exceed  the  number  and  the  amount  of  capital  as- 
signed to  such  district,  nor  in  any  county  the  number  assigned  to 
such  county,  the  commissioners  shall  certify  the  same  to  the  governor, 
who  shall,  if  he.be  satisfied  that  the  law  has,  in  all  respects,  been  com- 
plied with,  issue  his  proclamation,  setting  forth  that  such  companies  are 
authorized  to  commence  and  carry  on  the  business  of  banking,  at  the 
places  severally  designated  in  their  certificates  of  association;  but  if  the 
commissioners  shall  find  that  a  number  of  banking  companies  shall  have 
been  formed,  and  shall  have  complied  .with  all  the  requisitions  of  this 
act  preliminary  to  the  commencement  of  the  business  of  banking,  in 
any  district,  greater  than  the  number  assigned  to  such  district,  then  the 
commissioners  shall  determine  which  of  sucn  companies  are  to  be  pre- 
ferred, and  certify  the  same  to  the  governor,  as  in  this  section  provided; 
and,  in  forming  such  determination,  they  shall  apply  the  following  rules, 
in  the  order  [in]  which  they  stand : 

First — They  shall  avoid  depriving  any  county,  in  which  one  or  more 
of  such  companies  are  formed,  of  at  least  one. 

Second — They  .shall  prefer  such  companies  as  have  the  largest  cap- 
ital, provided  at  lea§t  thirty  per  centum  thereof  shall  have  been  paid  in. 

Third — They  shall  prefer  the  company  or  companies  whose  stock  is 
in  the  largest  proportion  owned  by  citizens  of  the  county  in  which  such 
company  is  formed. 

Fourth — ^They  shall  prefer  the  company  or  companies  whose  sto<  k  is 
in  the  largest  proportion  owned  by  the  citizens  of  the  state. 

Fifth — They  shall  prefer  companies  constituted  by  the  most  respon- 
sible stockholders.  And  in  case  more  comp>anies  shall  have  been  formed 
and  shall  have  complied  with  all  the  requirements  of  this  act  preliminary 
to  the  commencement  of  business  in  any  county,  than  the  number 
assigned  to  such  county,  the  commissioners,  in  determining  to  which  a 
preference  shall  be  given,  shall  observe  the  foregoing  rules,  excepting 
the  first,  in  the  order  in  which  they  stand.  And  if,  after  reducing  the 
number  of  banking  companies,  in  any  district,  to  the  number  assigned 
to  such  district,  it  shall  be  found  that  such  companies  have  collectively 
a  greater  amount  of  capital  than  the  amount  apportioned  to  such  dis- 
trict, then  the  commissioners  shall  bring  the  aggregate  capital  within 
the  prescribed  limits,  by  reducing  the  capital  which  each  company  shall 
be  authorized  to  employ,  in  equal  ratio,  on  the  amount  thereof,  over  the 
minimum  amount  prescribed  for  such  companies. 

[7495]  §12.  After  the  end  of  two  years  from  the  date  of  this  act,  HowandinwhM 
any  banking  company  formed  in  any  district  may  increase  its  capi- ?"'"  "g'**' ""** 
tal  stock  to  any  amount  not  exceeding  five  hundred  thousand  dollars,  '""""*  • 
nor  exceeding  the  amount  of  capital  assigned  to  such  district,  and 
remaining  unappropriated;  and  in  case  more  than  one  banking  com- 
pany shall  apply  for  an  increase  of  its  capital  stock,  and  the  amount 
of  the  proposed  indrease  shall  exceed  the  whole  amount  of  capital 


I  (74S4)  This  is  not  one  of  the  duties  enjoined  by  the  corstitution  upon  the  governor  and 
r««tini;  in  the  lupreme  executive  discretion,  but  a  ministerial  act  required  by  statute,  »  hicil, 
n|»on  his  being  sauafied  of  the  existence  of  certain  facts,  the  governor,  upon  neglect  or  refusal, 
migh*  have  been  compelled,  by  a  writ  of  mandamus,  to  perform,  had  the  statutory  authority 
«oniiBu«d  in  force.    Stats  v.  CAan,  S  O.  S.  628. 
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unappropriated  in  such  district,  then  the  commissioners  shall  assign  such 
unappropriated  capital,  equally,  to  the  companies  demanding  the  same ; 
but  any  new  <onij)any,  formed  in  any  county  having  no-banking  com- 
pany in  ihe  same  shall  be  preferred  at  any  time  before  such  capital  is 
finally  appropriated. 

IN    RELATION    TO   THE   STATE    BANK   OF   OHIO. 

When  branches  of  [749ft]  S '3-  Whenever,  from  an  inspection  of  the  certificates  trans- 
^?nt  mcmblfrsof  fitted  by  banking  companies  to  the  board  of  bank  commissioners, 
ihe  board  of  con-    jf  shall  appear  that  any  number  of  said  companies,  not  less  than  seven, 

trot,  and  their  .       ,       .      "^i  ,  .'   .  .  '  ,    '     ,  .•  •    n 

quaVifications.  mclusive  of  such  existing  companies  as  are,  by  this  act,  especially 
authorized  to  resume  or  continue  banking  operations  under  its  pro- 
visions, have  made  their  election  to  transact  their  banking  operations  as 
branches  of  the  stale  bank  of  Ohio,  and  have  complied  with  the  require- 
ments of  this  act,  preliminary  to  the  commencement  of  banking  opera- 
tions, then  said  commissioners  shall  immediately  notify  each  of  said 
companies  thereof;  and  within  ten  days  after  receiving  such  notice, 
they  shall  each  appoint,  in  such  manner  as  the  directors  thereof  shall 
prescribe,  one  person  to  be  a  member  of  the  board  of  control  of  the 
state  bank  of  Ohio;  and  any  two  or  more  of  such  banking  companies 
may  unite  in  the  appointment  of  the  same  person.  But  no  person  who 
is  not  a  citizen  of  the  United  States,  and  a  resident  of  this  state,  and 
who  has  not  resided  within  this  state  at  least  two  years  next  previous  to 
his  appointment,  shall  be  a  member  of  the  board  of  control. 
When  board  shall  [7497]  §  1 4.  The  members  of  ihf  Doara  of  control,  who  shall  have 
"**'•  ■  been  appointed   agreeably   to  the  provisions  of  the   next  preceding 

section,  shall  meet  in  the  city  of  Columbus,  at  such  time  as  shall  be 
designated  by  the  board  of  bank  commissioners,  who  shall  give  ten 
days'  previous  notice  to  each  branch  of  the  time  of  such  meeting;  they 
shall  each  take  on  [an]  oath  diligently,  faithfully,  and  impartially  to  per- 
form the  duties  imposed  on  them  by  this  act,  a  certificate  of  which  oath 
shall  be  filed  and  preserved  in  the  office  of  the  secretary  of  state.  They 
Organiiation and  shall  Organize,  provided  two-thirds  of  the  whole  number  shall  be  con- 
reoerai  powers,  yened,  by  electing  some  suitable  person  as  president,  whose  duty  it  shall 
be  to  preside  at  the  meetings  of  the  board,  and  sign  its  official  docu- 
ments; they  shall  appoint  a  secretary,  who  shall  keep  a  fair  and  true 
record  of  the  proceedings  of  the  board.  They  shall  keep  an  office  in 
the  city  of  Columbus,  which,  together  with  their  books,  papers,  records, 
and  accounts  of  every  description,  shall,  at  all  times,  be  open  to' the 
inspection  of  any  committee  of  the  general  a.ssembly,  or  either  branch 
thereof,  and  of  any  commissioner  or  commissioners,  especially  appointed 
for  that  purpose  by  the  general  assembly,  and  of  any  person  appointed 
by  any  one  of  the  branches.  They,  shall  procure  and  furnish  each 
branch  with  notes  for  circulation,  and  decide  on  the  amount  to  be  fur- 
nished, from  time  to  time,  to  each,  within  the  limits,  and  agreeably  to 
the  rules  and  restrictions  prescribed  by  this  act.  They  may  prescribe 
rules  for  the  settlement  of  balances  between  the  branches,  three-fourths 
of  the  votes  given,  according  to  the  rule  of  voting  herein  prescribed, 
concurring.  They  shall  have  power,  by  themselves,  or  by  a  committee 
of  one  or  more  members  of  their  own  board,  or  by  a  special  agent 
appointed  by  them  for  that  purpose,  whenever,  and  as  often  as  they 
shall  think  proper,  to  visit  any  branch,  inspect  its  books,  records,  and 
accounts,  and  all  the  evidences  of  debts  due  to,  and  securities  held  by, 
such  branch;  examine  and  ascertain  the  amount  of  money  and  other 
property  held  by  such  branch;  examine,  on  oath,  the  president,  directors, 
cashier,  and  all  other  officers,  agents,  clerks,  or  servants  of  the  branch, 
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touching  its  condition,  means,  and  liabilities.  They  shall  have  power 
to  require  any  branch  to  reduce  its  circulation,  or  other  liabilities,  within 
such  limits  as  they  shall,  after  full  inquiry  into  its  condition,  deem  neces- 
sary to  secure  from  loss,  either  the  dealers  with  such  branch,  or  the 
other  branches  of  the  state  bank  of  Ohio.  They  may  retjuire  the  officers 
of  eaclv  branch  to  make  out,  under  oath,  and  transmit  to  the  office  of 
said  board  at  Columbus,  statements  of  the  condition  thereof,  in  such 
form  as  such  board  shall  prescribe,  and  as  frequently  as  they  shall  deem 
proper;  which  statements  shall  be  recorded  in  a  book  or  books  to  be 
kept  for  that  purpose.  They  may  appoint  an  executive  committee,  of 
not  less  than  five,  of  whom  the  president  shall  be  one,  to  act  in  behalf 
of  the  board  in  all  such  cases,  and  perform  all  such  duties  as  shall  be 
prescribed  by  the  by-laws  of  said  board,  not  inconsistent  with  this  act. 
(7498]  §  15.  The  president  and  secretary  of  the  board  of  control  compensation  of 
snail  each  receive  such  compensation  for  their  services  as  said  board  ?*";',"  "V''* 

,.,,,-,"  ,  ,  ,,  ,  .,        board,  ana  experi* 

shall  allow,  which  shall  be  assessed  upon  the  several  branches  Of  the  ««•  of  board. 

State  Bank  of  Ohio,  in  the  ratio  of  their  capital  stock.     Thp  board 

may  also  allow  the  executive  committee  such  compensation  as  they  shall 

deem  just  and  reasonable,  to  be  paid  by  the  several  branches,  in  the 

same  manner;  and  the  expenses  of  procuring  plates  and  printing  notes 

of  circulation  shall  be  paid  by  the  several  branches,  in  the  ratio  of  the 

notes  of  circulation  received  by  each. 

[7499]  §  16.  The   board   of  control,    from    the  time  of    its  organi/a- Board  of  control  a 
tion,   until  the   first   day  of   May,   in   the    year   one   thousand    eight  ll^nT.  «c^""' 
hundred  and   sixty-six,   and  thereafter,    until  the   affairs   of  the  sev- 
eral branches  of  the  State  Bank  of  Ohio  shall  be  finally  closed  up,  shall 
be  a  body  corporate,  with  succession,  and  by  the  name  of  the  State 
Bank  of  Ohio,  capable  of  contracting,  and  of  prosecuting  and  defend-  i"  name  and 
ing  in  suits  or  actions  at  law,  or  in  chancery,  as  fully  as  natural  per-  i***" 
sons,  and  of  doing  all  other  acts  and  things  necessary  to  effect  the 
object  contemplated  in  this  act  by  the  formation  of  said  board. 

[7600]  §  17.  Each    member  of  the    board   of  control    shall  continue  Term  of  office  of 
in  office  until  the  first   Monday  of  February  next  after   his  appoint-  members  of  board, 
mem,    and    until   his   successor    shall    be    appointed    and  qualified; 
vacancies  in  the  board  shall  be  filled  by   the   branch  by  which  the  Vacancies, 
appointment  vacated  was  made ;  in  voting  each  member  shall  be  entitled 
to  one  vote,  and  to  one  additional  vote  for  every  fifty  thousand  dollars 
of  the  amount  of  notes  in  circulation,  to  which  the  branch  or  branches 
represented  by  him,  is,  or  are  entitled,  at  the  time  of  such  voting ;  the 
president  of  the  board  shall  hold  his  office  for  one  year,  and  imtil  his  President  of 
successor  shall  be  appointed,  but  may  be  removed  by  a  resolution  of   °*'  ' 
the  board;  he  shall  take  an  oath,  faithfully,   diligently,  and  impartially 
to  fulfill  the  duties  of  his  appointment,  and  not  knowingly  violate  any 
of  the  provisions  of  this  act;  he  may  be  required  to  give  bond  in  such 
sum,  and  with  such  securities,  as  the  board  shall  prescribe ;  and  all 
vacancies  in  said  appointment  shall  be  filled  by  the  board. 

[7601]  §18.  All  notes  issued  by  any  branch   intended   to  circulate  How  paper 
as  money,  shall  be  payable  at   the  branch  by  which  they  are  issued  .Tn°y  branch! to''Jo 
in  gold  and  silver  coin,  the  lawful  currency  of  the  United  States,  p»'<'.  signed",  etc. 
or  either,  at  the  option  of  the  branch,  on  demand ;  they  shall  be  signed 
by  the  president  of  the  board  of  control,  countersigned  by  the  cashier 
of  the  branch  by  which  they  are  issued,  made  payable  to  bearer,  and 
shall  be  negotiable  by  delivery ;  all  other  evidences  of  debt  issued  by 
any  branch  shall  be  negotiable  or  transferable  in  the  same  manner  as  if 
issued  by  a  natural  person,  and  shall  be  binding  on  the  branch,  whether 
under  seal  or  not,  and  all  such  evidences  of  debt,  other  than  notes  of 
circulation,  shall  be  payable  to  the  order  of  some  person  therein  named. 
VOL.  II — 17 
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Ammint  of  paper  [7502]  §  1 9.  No  branch  of  the  State  Bank  of  Ohio  shall,  at  any 
money  in  circu  a-  ^^^^^  \\a,\^  in  circulation  notes  in  the  similitude  of  bank  notes  to 
an  amount  bearing  a  t;reater  i^roportion  to  the  capital  stock  of  said 
branch  actually  paid  in  and  at  the  time  remaining  undiminished  by 
losses  or  withdrawal,  exclusive  of  its  portion  of  the  safety  fund,  than 
the  proportion  hereinafter  specified,  that  is  to  say : 

On  the  first  hundred  thousand  dollars,  or  any  lesser  amount  of  its 
capital,  not  more  than  twice  the  amount  of  such  capital. 

On  the  second  hundred  thousand  dollars,  or  part  thereof,  not  more 
than  once  and,  a  half  the  amount  of  such  capital  over  one  hundred  thou- 
sand.. 

On  the  third  hundred  thousand  dollars,  or  part  thereof,  not  more 
than  once  and  a  quarter  the  amount  of  such  capital  over  two  hundred 
thousand. 

On  the  fourth  hundred  thousand  dollars,  or  part  thereof,  not  more 
than  once  the  amount  of  such  capital  over  three  hundred  thousand ; 
and,     , 

On  any  amount  of  capital  over  four  hundred  thousand  dollars,  not 

more  than  three-fourths  the  amount  of  such  capital  over  four  hundred 

thousand,  and  on  its  portion  of  the  safety  fund  an  amount  equal  thereta 

How p«per  money    [7503]  §  20.    Notes  dcsigucd  foT  circulation    shall  be  delivered;  by 

b^ch^'"         ^^  board  of  control,  to  each  branch,  on  a  written  order  signed  by 

the  president  and  a  majority  of  the  directors  of  such  branch;   such 

orders   shall   be  carefully  preserved  by  said  board  in  their  office;  an 

accurate  account  of  all  the  notes  so  delivered,  the  amount  of  the  notes 

of  each  denomination  so  delivered,  and  the  date  of  such  delivery,  shall 

be  kept  by  the  board  of  control,  in  a  book  or  books  to  be  provided  and 

Defaced  or  mutiu-  kept  in  their  office  at  Columbus;  all  notes  so  worn,  defaced,  or  muti- 

ted  paper  money,  lated  as  to  be  Unfit  for  circulation  shall  be  returned  by  the  branch  by 

which  they  were  issued  to  the  board  of  control,  and  an  equal  amount 

of  new  notes  received  therefor ;  all  such  notes  so  returned  by  a  branch 

shall  be  credited,  and  all  new  ones  delivered  in  their  stead  shall  be 

charged  to  such  branch  on  the  books  of  said  board ;  and  the  notes  so 

returned  shall  be  burned  to  ashes  in  the  presence  of  the  president  and 

at  least  two  of  the  members  of  said  board. 

The ufety  fund:    [7504]  §21.  Before  the  board  of  control  shall  deUver  to  any  branch 

notes   for  circulation,    they   shall   require   such  branch    to  pay  over 

or  deposit  to  the  credit  of  said  board,  as  said  board  shall  order,  either 

in  money  or  in  certificates  of  the  stocks  of  this  state,  or  of  the  United 

States,  at  their  current  value  in  the  city  of  New  York,  but  in  no  instance 

above  their  par  value,  an  amount   equal   to  ten  per  centum  on  the 

amount  of  the  notes  for  circulation  which  shall  be  delivered  to  such 

branch.     And  so,  from  time  to  time,  as  any  branch  may,  by  the  paying 

in  of  an  additional  amount  on   its  capital  stock,  or  by  not  having 

received  the  amount  of  notes  for  circulation  to  which  it  was  previously 

entitled,  be  authorized  to  demand  an  additional  amount  of  notes  for 

circulation,,  such  branch  shall  deposit  with  the  board  of  control  ten  per 

centum  on  the  amount  of  notes  so  required,  and  the  stocks  and  money 

so  deposited  shall  be  denominated  the  "safety  fund,"  and  shall  be 

invested  as  hereinafter  prescribed,  and  held  by  the  board  of  control  as 

the  property  of  said  board,  in   trust   for  the  benefit   of  the    several 

)  '  branches  of  the  State  Bank  of  Ohio,  and  as  a  fund  for  the  redemption 

of  the  notes  of  circulation  of  any  one  or  more  of  said  branches  that 

may  fail  to  redeem  its  notes,  to  be  applied  to  that  purpose  in  the  manner 

pointed  out  by  this  act. 

Hewiaveued,        [7505]  §  22.   All  money  so  deposited  or  paid  to  the  board  of  control, 

SffnuIK?'"*"     00  account  of  the  safety  fund,  by  any  branch,    shall  be,  under  the 
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direction  of  said  board,  invested  by  such  branch,  either  in  the 
stocks  of  the  state  or  of  the  United  States,  or  in  bonds  secured  by 
mortgages  on  unincumbered  real  estate  situated  in  the  county  where 
such  branch  is  located,  or  in  adjoining  counties,  of  at  least  twice  the 
value  in  each  case  of  the  amount  secured  thereby,  exclusive  of  build- 
ings or  other  fixtures  subject  to  be  destroyed  by  fire,  by  floods,  or  acci- 
dental Occurrences,  or  of  timber,  mines,  or  minerals  subject  to  waste ; 
which  bond  shall  be  made  payable  on  demand  to  the  State  Bank  of 
Ohio,  and  shall  bear  such  rate  of  interest  as  shall  be  agreed  on  by  the 
parties,  not  exceeding  seven  per  centum  per  annum,  payable  semi-an- 
nually. '  Each  branch  shall  be  entitled  to  receive  the  interest  accruing 
on  the  stocks  or  bonds  in  which  its  portion  of  the  safety  fund  shall  have 
been  invested;  and  in  case  of  the  insolvency  of  any  branch,  the  stocks  ' 

and  bonds  in  which  the  money  of  such  branch  shall  have  been  invested 
as  aforesaid,  if  the  proceeds  of  such  stock  and  bonds  shall  be  sufficient 
to  redeem  its  outstanding  notes  of  circulation,  shall,  as  far  as  practica- 
ble, be  first  converted  into  money,  and  applied  to  that  purpose,  before 
any  part  of  the  safety  fund  belonging  to  other  branches  shall  be  so 
applied. 

[7506]  §  33.  The  stockholders  collectively  of  any  branch   shall,  at  to  what  amoant 
no  time,   be  liable  to  such   branch,  either  as   principal   debtors   or  "'»<='' '«>'<•«"  »»<• 

',,  ',.  ■■I'^/.i  •    directort  may  be 

sureties,  or  both,  to  an  amount  exceedmg  one-third  part  of  the  capi-  liaUe. 
tal  stock  of  such  branch  then  actually  paid  in  and  remaining  as  capital 
stock.  Nor  shall  the  directors  collectively  be  so  hable  to  an  amount 
exceeding  one-fourth  part  of  the  stock  actually  paid  in,  standing  in 
their  names,  and  of  which  they  are  collectively  the  bona  fide  owners 
in  their  own  right:  provided;  that  such  directors  may  be  further  per- 
mitted to  become  liable  as  drawers  or  indorsers  of  bona  fide  foreign 
bills  of  exchange,  drawn  in  this  state,  and  payable  at  any  place  fut  of 
this  state,  to  an  amount,  when  added  to  their  other  liabilities,  not 
exceeding  one-third  of  the  capital  stock  actually  paid  in,  and  standing 
in  the  names  of  such  directors;  and  the  stockholders  may  become 
liable,  in  like  manner,  in  such  sum  as,  when  added  to  their  other  lia- 
bilities, will  not  exceed  one-half  of  the  capital  stock  of  any  such 
branch  actually  paid  in. 

[7&07]§24.  If  any  branch  of  the  Bute  Bank  of  Ohio  shall  refuse  when  branch 
to  pay  its  notes  of  circulation,  or  any  of  them,  in  gold  qj  deemed  insoi-wnt 
silver  coin,  the  lawful  currency  of  the  United  States,  on  which  pay- 
ment shall  be  lawfully  demanded  at  its  banking  house,  or  customary 
place  of  doing  banking  business,  during  usual  banking  hours,  such 
branch  shall  be  deemed  to  have  committed  an  ac-t  of  insolvency,  and 
thereuf)on  all  its  property,  credits,  securities,  liens,  and  assets  of  every 
description,  shall  forthwith  vest  in,  and  be  the  property,  credits,  secu- 
rities, liens,  and  assets  of  the  board  of  control,  for  the  uses  and  pur- 
poses declared  in  this  act. 

[7508]  §25.  The  board  of  control,  on  receiving  inforination  that  any  proceedings  when 
branch   of   the    State    Bank    of   Ohio    has    corhmitted    an    act    of  •"'»"'='' '""'**"'• 
uisolvency,  shall  forthwith  appoint  a  committee  of  one  or   more  of 
its  members,  who  shall  make  immediate  inquiry  into  the  truth  of  such 
information,  and  report  thereon  to  the  board ;  and  if  the  board  shall  be 
satisfied,  from  the  report  of  the  committee,  that  such  branch  has  sus- 
pended the  payment  of  its  notes  in  gold  and  silver,  they  shall  forth-- 
with  appoint  a  suitable  receiver  or  receivers,  who  shall  take  immediate 
possession  of  the  books,  records,  money,  choses  in  action,  and  prop- 
erty of  said  branch  of  every  description,  and  hold  the  same  for  the 
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joint  use  and  benefit  of  the  other  branches  of  the  State  Bank  of  Ohio, 

and  the  creditors  of  said  failing  branch;  and  said  board  of  contiol 

J  shall  immediately  provide  money,  and  place  the  same  in  such  solvent 

branch  or  branches  as  may  be  most  convenient  for  the  purpose  of 
redeeming  the  notes  of  such  failing  branch,  and  shall  give  public 
notice  thereof  in  some  newspaper  printed  in  the  place  where  such  fail- 
ing branch  is  located,  and  also  in  some  newspaper  of  general  circula- 
tion published  at  Columbus. 
;  How  solvent  [7609]  §  26.    Each   solvent    branch   shall  coutribute,    in    the    ratio 

Iribule*""""    of  the  circulation   to  which  it  is  entitled,  to  the  sum   necessary   for 
redeeming  the  notes  of  the  failing  branch,  as  provided  in  the  preceding 
L-  '  section,  on  the  requisition  of  the  board  of  control,  and  may  be  remu- 

nerated for  such  contribution,  from  the  safety  fund,  as  soon  as  money 
sufficient  can  be  raised  from  that  fund,  by  a  sale  or  hypothecation  of 
the  stock,  funds,  or  other  securities  belonging  thereto. 
Dutie»ofreceiver     [7510]  §  27.    The  receiver  or  receivers,   appointed  as   provided  in 
'""  the  twenty-fifth  section,   shall  be  required  to  give  bond  in  such  sum 

^1  ,  and  with  such  securities  as  the  board  of  control  shall  judge  suffi- 

cient; and,  under  the  direction  of  the  said  board,  shall  proceed  to  set- 
'i  ^  '  tie  up  its  affairs,  and  convert  its  assets  into  money ;  the  money  so  made 

'';  shall  be  applied — 

■■'   '  First — To  reimburse  all  moneys  which  shall  have  been  advanced  by 

/  \  the  several  branches  for  the  redemption  of  the  notes  and  bills  of  the 

j^'  insolvent  branch,  and  which  may  not  have  been  previously  reimbursed 

from  the  safety  fund. 
p  Second — To  reimburse  all  moneys  advanced  from  the  safety  fund, 

'H.  other  than  moneys  derived  from  that  portion  of  the  safety  fund  fur- 

nished by  the  failing  branch. 

Tlyrd — To  the  payment  and  discharge  of  all  the  remaining  liabilities 
of  such  branch;  and — 
■  >,  Fourth — ^The  residue  shall  be  divided  among  the  stockholders  of  the 

I,- ..,,  failing  branch,  in  proportion  to  the  stock  by  them  respectively  held. 

j?  Alleged  insolvent     [7511]  §  28.    If  any    branch    against    which   the    board  of  control 

>  \lti\nJ^^ln°y'    ^^  \iiy^  instituted  proceedings,  on  account  of  any   supposed  act 

:,'  of  insolvency,   as  prescribed  by   the   twenty-fifth  section  of  this  act, 

\.-  shall  deny  having  committed  such  act  of  insolvency,  such  company 

may  apply  to  any  court  of  competent  jurisdiction  for  a  writ  of  injunc- 
tion to  said  board  of  control  to  suspend  all  further  proceedings  against 
such  branch,  as  an  insolvent  company;  and  such  court,  after  citing  said 
board  of  control  to  appear  and  show  cause  why  such  writ  should  not 
be  granted,  and  after  the  finding  of  a  jury  that  such  branch  has,  at  all 
times,  continued,  and  still  continues  to  redeem,  in  gold  and  silver  coin, 
\^^  its  notes  of  circulation,  shall  make  an  order,  enjoining  the  board  of  con- 

t,  trol  from  all  further  proceedings  against  such  branch,  on  account  of  the 

t  ;  supposed  act  of  insolvency  on  which  such  proceedings  were  instituted, 

pr* ,  and  thereupon  all  the  property  and  assets  of  such  branch  shall  be  re- 

)!^^  ■  stored  to  its  directors. 

WJ_.  If  board  foil  I"         [7612]  §29.    If  the  board   of  control  shall,  in    any  case,    fail   to 

Wi'  EoWer  m."""       pfoceed  in  the  manner  prescribed  in  the  foregoing  sections  of  this 

g"  °  " """"  act,  and  providing  for  the  payment  of  the  outstanding  notes  of  circu- 

^'  lation,  and  in  closing  the  affairs  of  any  branch  that  shall  have  committed 

an  act  of  insolvency,  the  holder  of  any  of  its  notes  of  circulation,  or 
other  creditor  of  such  branch  may,  in  case  payment  of  such  notes  of 
circulation  or  other  claim,  has  been  refused  when  lawfully  demanded, 
and  remains  unpaid,  apply  to  any  court  of  competent  jurisdiction,  for 
its  writ,  commanding  the  board  of  control  so  to  proceed:  and  it  shall 
be  the  duty  of  such  court,  after  citing  such  board  to  appear  and  show 
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cause  why  such  writ  should  not  issue,  and  upon  the  finding  of  a  jury 
that  such  act  of  insolvency  has  been  committed,  to  issue  their  writ, 
commanding  said  board  of  control  forthwith  to  proceed,  in  the  manner 
pointed  out  in  the  preceding  sections  of  this  act,  to  provide  for  the  pay- 
ment of  the  outstanding  notes  of  such  branch,  close  up  its  affairs  and 
make  application  of  its  assets.  ' 

IN    RELATION   TO   INDEPENDENT   BANKING    COMPANIES. 

[75131  §30.  Each  company  that  shall  have  elected  to  carry  on  i„d,pe„dcni 
its  business  as  an  independent  banking  company,  and  shall  have  '"'"■'e'"fo"d"'o«ii 
complied  with  the  requirements  of  this  act,  preliminary  to  the  com-  pub'itc  stocks, 
mencement  of  banking  business,  shall,  before  it  shall  commence  such 
business,  and  before  it  shall  be  held  to  have  acquired  corporate  powers, 
deposit  with  and  transfer  to  the  treasurer  of  state,  certificates  of  the 
funded  debt  of  this  state,  or  of  the  United  States,  at  •  least  equal  in 
amount  to  the  amount  of  its  capital  stock,  at  such  time  paid  in  ;  and, 
from  time  to  time,  as  an  additional  installment  or  portion  of  its  capital 
stock  shall  be  paid  in,  additional  certificates  of  the  funded  debts  above 
specified,  at  least  equal  in  amount  to  the  amount  of  such  additional 
payments  of  capital  stock,  shall,  within  thirty  days  after  such  payment, 
be  deposited^with  and  transferred  to  the  treasurer  of  state,  but  no  such 
certificate  of  funded  debt  shall  be  received  by  said  treasurer  at  a  rate 
or  price  above  the  average  selling  price  of  such  certificates  at  the  New 
York  stock  exchange,  for  the  four  weeks  next  preceding  the  time  of  the 
receipt  thereof  by  the  treasurer,  nor  shall  any  certificate  of  the  funded 
debt  of  this  state  be  received  at  any  rate  above  its  par  value,  exclusive 
of  the  unpaid  interest  that  may  have  accrued  thereon ;  and  if  such  com-  ' 
pany  shall  fail  to  make  deposits  and  transfers  of  stock,  as  in  this  sec- 
tion required,  all  its  franchises  and  powers  derived  from  this  act,  except 
such  as  may  be  necessary  to  settle  up  its  affairs,  shall  immediately  cease 
and  determine. 

[7614]  §31.  The  treasurer  of  state  shall  deliver,  from  time  to  time.  Treasurer  or  suu 
as  he  may  be  prepared  so  to  do,  to  any  independent  banking  I^o'J.ej,''*' '"'''" 
company  diat  may  have  entitled  itself  thereto,  on  the  written 
order  of  the  president  and  a  majority  of  its  directors,  notes  for  circula- 
tion to  any  amount  not  exceeding  the  value  of  the  certificates  of  funded 
debt  deposited  with,  and  transferred  to  him  by  such  company,  as  pre- 
scribed by  the  preceding  section ;  but  at  no  time  shall  the  total  amount 
of  such  notes,  delivered  to  any  such  cbmpany,  exceed  three  times  the 
amount  at  such  time  actually  paid  in  on  its  capital  stock,  and  remaining 
as  capital  stock,  undiminished  by  losses  or  otherwise. 

[7515]  §32.  In  order  to  furnish  suitable  notes  for  circulation  to  Engraving,  sign- 
such  independent  banking  companies,  the  treasurer  of  state  is '"«•*" 
hereby  authorized  and  required  to  cause  to  be  engraved  and 
printed,  in  the  best  manner  to  guard  against  counterfeiting,  such  quan- 
tity of  circulating  notes  in  the  similitude  of  bank  notes,  in  blank,  of 
the  several  denominations  provided  for  in  this  act,  as  he  may,  from  time 
to  time,  deem  necessary  to  furnish  to  such  independent  banking  compa- 
nies, according  to  the  provisions  hereinafter  set  forth  ;  which  notes  shall 
be  countersigned,  numbered,  and  registered  in  proper  books,  to  be  pro- 
vided and  kept  for  that  purpose,  in  the  office  of  said  treasurer,  under 
his  direction,  by  such  person  or  persons  as  he  may  appoint,  so  that  each 
denomination  of  such  circulating  notes  shall  bear  the  uniform  signa- 
ture of  one  of  such  registers ;  and  all  the  notes  of  each  separate 
denomination  shall  bear  the  same  device,  and  bear  a  general  similitude; 
and  the  notes  or  bills  to  be  so  countersigned  shall  have  stamped  or 
printed  on  their  face  the  words  "  secured  by  the  pledge  of  stock." 
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Jiid  hlI"V);  «s.  [761^1  §33-  The  plates,  dies,  and  materials  to  be  procured  by 
thereorpauf.'""  ^^^  treasurer  of  state  for  the  printing  and  making  the  circulating 
notes,  provided  for  in  the  thirty-second  section  of  this  act,  shall 
remain  in  the  custody  of  said  treasurer,  and  under  his  direction;  and 
the  expense  necessarily  incurred  by  him  in  executing  the  provisions  of 
this  act  shall  be  audited  and  settled  by  the  auditor  of  state,,  and  paid 
out  of  any  moneys  in  the  treasury  not  otherwise  appropriated;  and  for 
'  the  purpose  of  reimbursing  the  same  to  the' treasury,  the  said  treasurer 

is  hereby  authorized  and  required  to  charge  against  and  receive  from 
each  company  receiving  such  circulating  notes  such  rate  per  centum 
thereon  as  may  be  sufficient  for  that  purpose,  and  shall,  from  time  to 
tinie,  equalize  said  expenses  among  the  companies  to  whom  such  circu- 
,        lating  notes  may  be  furnished. 
How  paper  money     [7517]  §  34-    After  any  such  independent  banking    company  shall 
filled 'ip.  have  caused  to  be  executed  and  signed,  by  the  president  and  cash- 

ier thereof,  the  circulating  notes  received  from  the  treasurer  of  state,  in 
such  manner  as  may  be  requisite  to  make  them  obligatory  notes,  pay- 
able on  demand  at  its  place  of  business,  such  company  is  hereby 
authorized  to  issue  and  circulate  the  same  as  money. 
Mutilated  paper  [75181835.  It  shall  be  the  duty  ,of  the  treasurer  of  state  to  receive 
•o  be  destroyed,  mutilated  circulating  notes,  issued  by  him  to  any  of  such  inde- 
pendent banking  companies,  and  to  deliver  in  place  thereof  other 
circulating  notes  to  an  equal  amount ;  and  the  said  mutilated  notes, 
after  a  memorandum  shall  have  been  entered  in  the  proper  book  or 
books,  shall  be  burned  to  ashes  by  the  said  treasurer  in  the  presence  of 
the  secretary  of  state  and  the  officer  or  agent  of  said  company  by 
I  whom  the  said  notes  shall  have  been  delivered  to  the  said  treasurer, 
and  a  certificate  of  said  burning,  signed  by  said  treasurer,  shall  be 
made  in  the  books  of  the  register,  and  a  duplicate  thereof  given  to 
said  agent. 
Disposition  of  i  i-  [7619]  §  36.  The  treasurer  of  state  shall  give  to  any  company, 
wHiiid."  "*"''  ''*'  ^y  whom  any  stock  shall  have  been  deposited,  according  to  the 
provisions  of  the  thirtieth  section  of  this  act,  powers  of  attorney  to 
receive  the  interest  or  dividends  thereon,  which  interest  or  dividend 
such  company  may  receive  and  apply  to  its  own  use;  but  such  powers 
of  aitorney  shall  become  void  upon  any  such  company  failing  to 
redeem  the  circulating  notes  issued  by  such  company :  provided,  how- 
ever, that  whenever  the  price  of  any  of  the  stocks  pledged  for  the 
security  or  redemption  of  the  circulating  notes  issued  by  any  such  com- 
pany, as  aforesaid,  shall  be  at  the  stock  exchange  in  the  city  of  New 
York,  for  four  consecutive  weeks,  at  a  price  or  rate  less  than  the  value 
of  [at]  which  such  such  stock  shall  have  been  estimated,  when  so 
deposited  and  pledged,  the  treasurer  shall  receive  and  retain  the  inter- 
est or  dividend  on  such  depreciated  stock  so  jjledged  until  the  interest 
bO  received,  when  added  to  the  market  value  of  stocks  so  pledged,  to 
be  ascertained  as  in  this  section  before  provided,  will  be  equal  in 
amount  to  the  amount  for  which  such  stocks  were  pledged,  and  he 
shall  deposit  the  amount  so  received  with  any  solvent  banking  com- 
pany in  this  state,  at  such  rate  of  interest  as  shall  be  agreed  upon,  or, 
at  the  option  of  the  company  by  which  such  stocks  were  deposited, 
invest  such  interest  or  dividends  in  any  of  the  stocks  by  this  act  author- 
ized to  be  pledged,  in  the  name  of  the  treasurer  of  state,  in  trust  for 
the  banking  company  by  whom  the  stocks  on  which  such  interest  or 
dividends  may  have  accrued,  shall  have  been  pledged,  and  whenever 
the  price  of  such  depreciated  stocks  at  the  New  York  stock  exchange 
shall  rise  to  the  price  at  which  they  were  pledged  by  the  company,  and 
so  remain   for  four  consecutive   weeks,   such    investment   shall  be 
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assigned  to  such  company,  and  all  accruing  interest  on  such  pledged 
stock  shall  thereafter  be  paid  to  such  company. 

[7520]  §  37.  The  stocks  transferred  to  the  treasurer  of  state  by  an  Fof  what  stocki 
independent   banking   company,    for    the    security  of  its    circulating   '  ' 
notes,  shall  be  held  by  him  exclusively  for  that  purpose,  until  such 
notes  shall  be  redeemed,  except  as  hereinafier  provided. 

[7621]  §38.  If  any  such  independent  banking  company  shall  fail  Proceedings wh^n 
to  redeem,  in  gold  or  silver  coin,  any  of  its  circulating  notes,  i"g'iomMnt''»"i^ 
issued  in  pursuance  of  the  provisions  of  this  act,  when  payment  solvent. 
tnereof  shall  be  lawfully  demanded,  during  the  usual  hours  of  business, 
at  the  office  of  such  company,  the  holder  of  such  note  or  notes  may 
cause  one  or  more  thereof  to  be  protested  by  a  notary  public,  who 
shall,  on  protesting  the  same,  forthwith  forward  notice  of  such  protest 
to  the  treasurer  of  state,  and  after  such  protest  suffered,  it  shall  not  be 
lawful  for  the  company  thus  suffering  protest  to  pay  out  any  of  its 
notes,  discount  any  notes  or  bills,  or  otherwise  engage  in  the  business 
of  banking,  except  to  receive  and  safely  keep  moneys  belonging  to 
it,  and  to  deliver  special  deposits :  provided,  however,  that  if  satisfac- 
tory proof  be  produced  to  such  notary  public  that  the  payment  of  any 
such  note  or  notes  is  restrained  or  delayed  by  order  of  any  court  of 
competent  jurisdiction,  such  notary  public  shall  not  protest  the  same; 
where  the  holder  of  such  notes  shall  cause  more  than  one  to  be  pro- 
tested on  the  same  day,  he  shall  not  receive  pay  for  more  than  one 
such  protest. 

[7532]  §39.  In  case  any  such  independent  banking  company  shall  same, 
fail  to  pay,  and  redeem  its  circulating  notes  on  demand,  in  gold 
or  silver  coin,  as  specified  in  the  next  preceding  section  of  this  act, 
fhe  treasurer  of  state  shall,  within  thirty  days  after  he  shall  have 
received  notice  of  such  failure,  cause  the  stocks  pledged  by  such  com- 
pany, or  so  much  thereof  as  may  be  necessary  to  redeem  the  outstand- 
ing circulating  notes  of  such  company,  to  be  sold  either  at  the  stock 
exchange  in  the  city  of  New  York,  after  giving  notice  of  such  sale  to 
such  company,  and  also  advertising  the  time  and  place  of  sale,  with  a 
pertinent  description  of  the  stocks  to  be  offered  for  sale,  in  two  or  more 
newspapers  published  in  the  city  of  New  York,  for  not  less  than  ten 
consecutive  days  before  the  day  ot  sale,  or  at  the  state  treasury  in  the 
city  of  Columbus,  giving  notice  to  said  company,  and  also  advertising 
in  one  or  more  newspapers  published  in  the  city  of  Columbus,  and  one 
or  more  newspapers  in  general  circulation  in  the  county  where  the  office 
of  such  failing  company  is  situated ;  which  advertisements  shall  con- 
tain the  same  particulars  as  are  required  herein,  where  sales  are  to  be 
made  in  the  city  of  New  York ;  and  out  of  the  proceeds  of  such  sale 
the  treasurer  shall  pay,  in  a  ratable  proportion,  the  circulating  notes  of 
such  company,  of  which  due  notice  shall  be  given,  calling  upon  the 
holders  of  such  notes  to  present  them  for  such  payment  at  the  state 
treasury:  provided,  that  if  any  of  the  circulating  notes  of  such 
failing  company  shall  not  be  presented  for  redemption  at  the  state 
treasury  until  after  the  term  of  two  years  from  the  date  of  the  first 
publication  of  the  notice  to  the  holders  of  such  notes  to  present  the 
same  at  the  state  treasury,  the  treasurer  may  pay,  ratably,  to  the  hold- 
ers of  the  notes  previously  presented,  if  such  notes  shall  not  have  been 
previously  paid  in  full,  whatever  of  the  proceeds  of  such  sale,  remain-  ; 

ing  in  his  hands,  may  be  needed  to  fully  discharge  such  notes  so  pre- 
sented. 

[7523]  §  40.  The  treasurer  of  state  may,  if  he  shall  deem  that  the  Sam«. 
interests  of  the  noteholders  of  any  insolvent  banking  company  will  be 
best  promoted  thereby,  with  the  advice  of  the  auditor  and  secretary 
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of  State,  hypothecate  or  sell  at  private  sale  any  of  the  stocks  transferred 
to  and  deposited  with  him  by  such  company  to  any  other  indepen- 
dent banking  company,  or  to  any  individual  person  or  firm,  and  receive 
therefor,  either  money,  or  the  circulating  notes  of  such  failing  company  : 
provided,  that  no  such  stock  shall  be  sold,  by  private  .sale,  at  less  than 
the  par  value  thereof,  nor  at  less  than  its  selling  price,  at  the  New  York 
stock  exchange,  at  the  date  of  the  last  received  information,  nor  shall 
any  such  stock  be  sold  on  credit. 

[7624]  §41.  On  receiving  notice  that  any  such  independent  bank- 
ing company  shall  have  committed  an  act  of  insolvency,  as  herein- 
before defined,  the  treasurer  of  state,  the  secretary  of  state,  and  the 
auditor  of  state,  or  a  majority  of  them,  shall  appoint  a  special  agent, 
who  shall  immediately  proceed  to  ascertain  whether  such  company  has 
refused  to  pay  its  notes  in  gold  and  silver  coin,  when  lawfully  demand- 
ed, and  report  to  the  said  treasurer,  secretary,  and  auditor,  the  facts  so 
ascertained ;  and  if,  from  the  report  so  made,  said  treasurer,  secretary, 
and  auditor,  or  a  majority  of  them,  shall  be  satisfied  that  such  com- 
pany has  suspended  the  payment  of  its  circulating  notes,  when  lawfully 
demanded  in  gold  and  silver  coin,  they  shall  forthwith  appoint  a  re- 
ceiver, or  receivers,  and  require  of  him  or  them  such  bond  and  secu- 
rity as  they  shall  deem  proper,  who  shall  proceed  to  take  possession  of 
the  books,  records,  and  assets,  of  every  description,  of  such  company ; 
collect  all  debts,  dues,  and  other  claims,  belonging  to  such  company ; 
settle,  and,  with  the  approbation  of  an  agent,  to  be  appointed  by  the 
stockholders  for  the  protection  of  their  interests, compound  for  all  bad  and 
doubtful  debts,;  sell  all  the  real  and  personal  property  of  said  company, 
and  to  pay  over 'all  moneys  so  made,  to  the  treasurer  of  state ;  and  the 
treasurer  of  state  shall  cause  notice  to  be  given,  by  advertisement,  in 
one  or  more  newspapers  published  in  the  city  of  Columbus,  and  also 
in  one  or  more  newspapers  in  general  circulation  in  the  county  where 
the  office  of  such  insolvent  company  shall  be  situated,  for  six  consecu- 
tive months,  calling  on  all  persons  who  may  have  claims  against  such 
company,  to  make  legal  proof  thereof;  and,  after  the  end  of  one  year 
from  the  first  publication  of  such  notice,  the  treasurer,  after  full  provi- 
sion shall  have  been  made  for  redeeming  the  circulating  notes  of  such 
company,  shall  make  a  ratable  dividend  of  the  moneys  so  paid  over  to 
him  by  such  receiver  or  receivers,  inclusive  of  moneys  received  by  him 
on  sales  of  stock  transferred  to,  and  deposited  with  him  by  such  com- 
pany, on  all  such  claims  as  may  have  been  so  proved;  and,  from  time 
to  time,  as  the  proceeds  of  the  assets  of  said  company  shall  be  paid 
over  to  him,  the  said  treasurer  shall  make  further  dividends,  as  afore- 
said, on  all  claims  previously  proved ;  and  the  remainder,  if  anything, 
shall  be  paid  over  to  the  stockholders  of  the  company,  or  their  legal 
representatives,  in  proportion  to  the  stock  by  them  severally  held:  pro- 
vided, however,  that  if  any  independent  banking  company,  against 
which  proceedings  have  been  instituted,  as  prescribed  in  this  section, 
on  account  of  any  supposed  act  of  insolvency,  shall  deny  having  com- 
mitted such  act,  such  company  may  apply  to  any  court  of  competent 
jurisdiction  to  enjoin  further  proceedings  in  the  premises;  and  such 
court,  after  citing  the  treasurer,  secretary,  and  auditor  of  state,  to  show 
cause  why  further  proceedings  should  not  be  enjoined,  and,  after  the 
finding  of  a  jury,  that  such  company  has  not  suspended  the  payment 
of  its  notes,  when  legally  presented,  in  gold  and  silver  coin,  shall  make 
an  order,  enjoining  said  treasurer,  auditor,  and  secretary  of  state,  and 
any  receiver  or  receivers  appointed  by  them,  from  all  further  proceed- 
ings on  account  of  such  supposed  act  of  insolvency. 

[7525]  §  42.  If  the  original  capital  stock  of  any  of  such  independ- 
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ent  banking  companies  shall,  in  any  manner,  be  diminished,  or  any 
portion  thereof  be  withdrawn  for  any  purpose  whatever,  while  any 
debts  or  demands  against  such  company  remam  unsatisfied,  no  dividends 
shall  thereafter  be  made  on  the  shares  of  the  capital  stock  of  such 
company,  until  the  original  amount  of  the  capital  stock  shall  be  re- 
stored, either  by  contribution  of  the  shareholders,  or  out  of  the  profits 
of  the  business  of  such  company ;  and  in  case  any  dividend  shall  be 
made  while  the  capital  stock  shall  remain  so  diminished  or  withdrawn, 
it  shall  be  the  duty  of  any  court,  having  competent  jurisdiction,  to 
issue  the  necessary  orders  and  decrees  for  closing  the  affairs  of  such 
company  and  dividing  its  effects  among  its  creditors  and  shareholders, 
as  in  this  act  provided. 

[7526]  §  43.  All  fees  for  protesting  the   notes  issued   by  any  such  How  fees  for  pro- 
independent   banking  company,  shall  be   paid   by  the   person    pro-  ^"'^^  f'P" 
curing  the  protest  to  be  made,  and  such  company  shall  be  liable  there-  ""'"*'''*■' 
for;  but  no  part  of  the  stocks  pledged  by  such  company  to  the  treas- 
urer shall  be  applied  to  the  payment  of  such  fees;  and.  all  expenses 
incurred  in  conducting  the  sale  of  any  such  pledged  stocks,  and  adver- 
tisements thereof,  shall  be  paid  out  of  the  proceeds  of  such  sales. 

[7637]  §44.  The  stockholders  collectively,  of  any  independent  bank- To  what  amoum 
ing   company,  shall,   at  no  time,   be  liable  to   such  company,  either  co'i!e''c'trJery  L"'''' 
as    principal    debtors    or   sureties,    or   both,    to   an    amount    greater  ''»'>ie 
than    three-fifths   of  the   amount  of   capital    stock    actually   paid   in, 
and  remaining  undiminished,  by  los.ses  or   otherwise;  nor  shall  the 
directors  be  so  liable,  except  to  such  amount,  and  in  such  manner,  as 
shall  be  prescribed  by  the  by-laws  of  such  company,  adopted  by  its 
stockholders,  to  regulate  such  liabilities;  and  it  shall  be  the  duty  of  the  Banks  to  be  vWted 
auditor,  treasurer,  and  secretary  of  state,  or  a  majority  of  them,  as  often  and  examined  an- 
as once  in  each  year,  to  appoint  some  suitable  person,  in  the  vicinity  ""*  '" 
of  each  independent  banking  company,  who  shall  not  be  a  stockholder 
in  any  bank  of  this  state,  who  shall  have  power  to  make  a  thorough 
examination  into  all  the  affairs  of   the  bank  which   he   may  be  ap- 
pointed to  examine,  and,  in  so  doing,  to  examine  any  of  the  officers 
and  agents  of  such  bank  on  oath ;  and  such  agent  shall  make  a  detailed 
report  of  the  condition  of  such  bank  to  the  auditor  of  state ;  and  the 
banking  companies,  deriving  their  powers  and  privileges  from  this  act, 
shall  not  be  subject  to  any  other  visitorial  powers  than  such  as  are 
authorized  by  this  act,  except  such  as  are  vested  in  the  several  courts 
of  law  and  chancery;  and  every  agent  appointed,  as  in  this  section 
provided,  shall  receive  for  his  services  at  the  rate  of  two  dollars  for  each 
day  by  him  employed  in  such  examination,  and  two  dollars  for  every 
twenty-five  miles  he  shall  necessarily  travel  in  the  performance  of  his 
duty,  which  shall  be  paid  by  the  banking  company  by  him  examined. 

(7628]  §  45.  Whenever  any  independent  bank,  being  desirous  of  di-  Amoum  of  circu- 
mmishing  the  amount  of  its  circulating  notes,  shall  deliver  to  the  treas-  d^il^ishi'"'  '*°* 
urer  of  state  any  portion  of  such  notes,  not  less  in  amount  at  any  one 
time  than  five  thousand  dollars,  to  be  destroyed,  the  treasurer  shall 
destroy  the  same  as  prescribed  in  section  thirty-five,  and  shall  there- 
upon transfer  and  deliver  to  such  bank,  certificates  of  funded  debt 
deposited  with  him  by  such  bank,  to  an  amount  equal  to  the  amount 
of  notes  so  delivered  up:  provided,  that  the  amount  of  such  certifi- 
cates remaining  with  the  treasurer  shall  not  thereby  be  reduced  below 
the  amount  of  the  capital  stock  of  such  bank  at  the  time  paid  in,  nor 
in  any  ease  below  the  sum  of  fifty  thousand  dollars,  nor  in  value,  esti- 
mating the  same  at  their  then  current  price  in  the  city  of  New  York, 
below  the  amount  of  circulating  notes  still  retained  by  such  bank;  nor 
hhall  the  treasurer  be  required'  to  transfer  such  certificates  in  fractional 


i  (7S27]  See   Conanl  v.  Senaca  county  Bank,  1  O    S.  21W  ;   Slate  v.  Seneca  county  Bank,  5 
O.  S.  ITl,  177,  178. 
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sums  of  less  than  one  thousand  dollars ;  but  whenever  any  such  bank, 
being  desirous  of  relinquishing  its  banking  business,  shdl  have  filed 
with  the  treasurer  of  state,  under  its  corporate  seal,  a  declaration  to 
that  effect,  it  shall  be  lawful  for  the  treasurer  of  state,  upon  receiving 
from  such  bank  its  circulating  notes,  in  parcels  as  in  this  section  pro- 
vided, to  transfer  and  deliver  to  such  bank  of  the  certificates  aforesaid 
to  an  equal  amount,  although  the  amount  of  the  remaining  certificates 
will  be  reduced  below  the  amount  of  the  cajHtal  stock  of  such  bank, 
and  below  the  sum  of  f|fty  thousand  dollars.  And  whenever  any  such 
bank  shall  have  paid  at  least  ninety  per  cent,  of  the  maximum  amount 
of  its  circulating  notes,  and  shall  have  delivered  the  same  to  the  treas- 
urer of  state  to  be  destroyed,  and  shall  have  provided  means  and  given 
security  to  the  satisfaction  of  the  treasurer,  secretary,  and  auditor  pf 
state,  for  the  reilemption  of  its  outstanding  notes  of  circulation  at  the 
place  where  the  office  of  such  bank  was  established,  and  shall  have 
given  notice  thereof  by  advertisement  for  six  consecutive  months,  in 
two  newspapers  of  general  circulation  published  at  Columbus,  and  at 
least  one  published  in  the  city,  town,  or  village  where  the  office  of 
such  bank  is  located;  it  shall  be  lawful  for  the  treasurer  of  state  to 
re-transfer  and  deliver  to  such  bank  all  the  remaining  certificates  of 
funded  debt  previously  pledged  with  him  by  such  hank;  and  all  the 
corporate  powers  of  such  bank,  except  such  as  shall  be  necessary  to 
close  up  its  affairs,  shall  cease  after  one  year  from  the  time  of  filing  the 
declaration  of  intention  to  close  up  its  banking  business  with  the  treas- 
urer as  above  provided.    [As  amended  April  14,  1857:  54  v.  121.] 


GENERAL    PROVISIONS. 


The  amount  of 
each  share. 


Transfer. 


Dividend  when 
shareholder  in 
debt  to  bank. 


No  bank  to  take, 
as  s.:curity,  or 
purchase  ix% 
stock. 


[7629]  §46.  The  capital  stock  of  each  banking  company  shall 
be  divided  into  shares  of  one  hundred  dollars  each,  and  shall  be 
assignable  on  the  books  of  the  company,  in  such  manner  as  its  by-laws 
shall  prescribe;  but  no  shareholder  shall  have  power  to  sell  or  transfer 
any  shares,  held  in  his  own  right,  so  long  as  he  shall  be  liable,  either  as 
principal  debtor,  surety,  or  otherwise,  to  the  company,  for  any  debt 
which  shall  have  become  due,  and  remains  unpaid;  nor  in  sudi  case 
shall  such  shareholder  be  entitled  to  receive  any  dividend,  interest,  or 
profit  on  such  shares  so  long  as  such  liabilities  shall  continue;  but  all 
such  dividends,  interests,  or  profits,  shall  be  retained  by  the  company, 
and  applied  to  the  discharge  of  such  liabilities;  and  no  stock  shall  be 
transferred,  without  the  consent  of  a  majority  of  the  directors,  while  the 
holder  thereof  is  indebted  to  the  company. 

[7630]  §47.  No  banking  company  shall  take,  as  security  for 
any  loan  or  discount,  a  lien  upon  any  part  of  its  capital  stock,  but 


Am  Avpeadlx. 


i  [7830]  By  the  provisions  of  this'  section  the  bank  holds  a  lien  on  the  shares  of  its  stock- 
holder for  the  amount  of  his  indebtedness  to  it,  which  can  not  be  defeated  by  a  transfer  made 
without  the  consent  of  a  majority  of  the  directors,  nor  will  such  consent  authorise  a  transfer  if 
the  debt  is  overdue  and  unpaid.  Conant  v.  The  Seneca  County  Bank,  1  O.  S._  298.  Although 
the  assipnmcnt  on  the  books  of  the  bank  may  be  necessary  to  [wss  the  legal  title  to  stock,  yet 
an  equitable  title  may  he  otherwise  conveyed ;  and  the  bank  is  bound  to  respect  such  equity 
Irom  the  time  it  receives  notice  of  it.  Hence,  debts  contracted  by  the  assignor  to  the  bank, 
after  the  receipt  of  such  notice,  are  not,  as  against  the  assignee,  liens  upon  the  stock.  And 
notice  of  such  assignment  to  the  cashier  is  notice  to  the  bank.     lb.  2i*8. 

When  a  person  holds  a  full  and  perfect  equitable  title  to  stock,  of  which  the  bank  has  notice, 
he  is  also  entitled  in  equity  to  the  dividends  thereafter  accruing  upon  it.     fb.  298. 

A  review  of  our  statutes  will  show  that  the  general  policy  of  the  stale  has  been  to  treat 
shares  in  incorporated  companies  as  personalty.  Per  Thurman,  J.  Johns  v.  Johns,  1  O.  S 
350,359. 

'i  t7»30]  In  the  case  of  The  State  v.  Tht  Franklin  Bank  of  Colnmbns,  10  O.  91.  upon  an 
examination  of  the  laws  incorporating  the  banks  of  this  state,  and  particularly  the  law  by  which 
the  Franklin  Bank  of  Columbus  was  incorporated,  it  was  held  that  bank  shares  are  the  indt 
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the  same  security,  both  in  kind  and  amount,  shall  be  required  of  share- 
holders as  of  persons  not  shareholders;  and  no  banking  company  shall 
be  the  holder  or  purchaser  of  any  portion  of  its  capital  stock,  or  of  the 
capital  stock  of  any  other  incorporated  company,  unless  such  purchase 
shall  be  necessary  to  prevent  loss  upon  a  debt  previously  contracted  in 
good  faith,  on  security,  which  at  the  time  was  deemed  adequate  to 
insure  the  payment  of  such  debt,  independent  of  any  lien  upon  such 
stock,  or  in  case  of  forfeitures  of  stock  for  the  non-payment  of  install- 
ments due  thereon,  as  provided  in  the  ninth  section ;  and  stock  so  pur- 
chased shall  in  no  case  be  held  by  the  company,  so  purchasing,  for  a 
longer  period  of  time  than  six  months,  if  the  same  can  be  sold  for  what 
(he  stock  co^t,  at  par. 

[7531]  §  48.  In  all  elections  of  directors,  and  in  deciding  all  questions  <>ne  vote  for  each 
at  meetings  of  stockholders,  each  share  shall  entitle  the  owner  thereof  "*"*"■ 
10  one  vote.     Stockholders   may  vote  by  proxies  duly  authorized,  in 
writing;  but  no  officer,  clerk,  teller,  or  bookkeeper  of  the  company 
shall  act  as  proxy :  and  no  stockholder,  whose  liability  to  the  company 
is  past  due  and  unpaid,  shall  be  allowed  to  vote. 

[7532]  §49.  The  affairs  of  every  company,  formed  and  organized  Number, and 
to  carry  on  the  business  of  banking  under  the  provisions  of  this  qpai>fication» 0* 
act,  shall  be  managed  by  not  less  than  five  nor  more  than  nine 
directors.  Every  director  shall,  during  his  whole  term  of  service,  be 
a  citizen  of  the  United  States,  and  a  resident  of  this  state.  At  least 
three-fourths  of  the  directors  .shall  have  resided  in  this  state  two  years 
next  previous  to  their  election  as  directors;  each  director  shall  own 
in  his  own  name  and  right,  at  least  one  per  centum  of  the  capital  stock 
of  the  company  up  to  two  hundred  thousand  dollars,  and  the  half  of  one 
per  centum  on  its  capital,  over  two  hundred  thousand  dollars.  The 
directors  of  each  banking  company,  collectively,  shall  own  at  least 
on<'.-tenth  of  its  capital  stock.  Each  director  shall  take  an  oath 
th?l  he  will,  so  far  as  the  duty  devolves  on  him,  diligently  and 
honestly   administer   the  affairs  of  the   company,  and  not  knowingly 


TJdoal  property  of  the  stockholders,  and  not  the  properly  of  the  corporation,  unless  fJurchased 
by  it  in  payment  of  debts. 

In  construing  the  powers  of  the  Miami  Exporting  Company,  under  its  ^rharter,  it  was  held 
that  a  bank  may  receive  from  the  stockholders  transfers  of  stock,  in  payment  of  debts  previously 
contracted  by  inem;  and  that,  at  a  distant,  subsequent  day,  equity  would  not  compel  the  party 
to  reinstate  his  stock.     Taytor  v.  Miami  Ejrporting  Co.,  0  O.  17U,  218. 

\  [75313  When  the  directors  and  legally  constituted  agents  of  a  corporation  have,  for  many 
years,  acquiesced  in  a  subscription  to  slock  made  by  a  per:  on  in  the  names  of  his  children  or 
others,  who  have  cxerci-^ed  acts  of  ownership  over  the  slock  and  voted  upon  it  without  objec- 
tion as  their  own,  the  corporation  will  not  afterward  he  allowed  to  treat  the  subscription  as  if  it 
wer;  a  fraudulent  use,  by  the  original  subscriber,  of  mere  names  to  secure  a  greater  number  of 
von  s  than  he  would  be  entitled  to  under  the  by-laws  if  the  stock  had  stood  in  his  own  name. 
Cre-J  V.  Tki  iMncaster  Hank,  I  O,  S.  2. 

Il  one  purchase  of  a  bank  a  large  amount  of  stock,  to  multiply  his  votes  for  directors — vote 
upon  such  stock,  and  immediately  afterward  the  board  of  directors  order  the  money  received 
for  the  stock  to  be  returneii,  and  the  stock  taken  again  by  the  hank,  a  court  of  chancery  will 
not  compel  the  purchaser  to  refund  the  money  and  take  the  stock,  when  the  evidence  shows 
that  there  was  no  actual  loss  attending  the  fraudulent  transaction.  Taylor  \,  Miami  Export^ 
ing  Co.,  6  O.  176. 

2  (758S]  Under  the  charter  of  the  Ce^m;^n  Tank  of  Wooster,  which  provided  that  stock- 
holders only  should  be  elected  directors,  it  was  held  that  persons  having  no  interest  in  the  stock, 
butfraudulently  and  collusivcly  receiving  the  transfer  of  a  share  to  qualify  them,  were  not 
eligible ;  and  that  the  stockholders  cnmbinmg  in  sut  h  fraud  have  no  power  to  confer  upon  them 
authority  lo  do  corporate  a<'ts.  IJat  tholonirtv  v.  fieiitUy  ft  al.,  1  ().  S.  :tf .  Such  fraud  upon 
tile  charter,  and  combination  to  defraud  the  publie,  will  prevent  those  participating  in  it  from 
claiming  any  protection  under  its  provisions  to  escape  private  responsibility.  //'.  'A"^.  The  fran- 
chise of  a  corporation  can  not  be  impeached  or  inquired  into  collaterally;  but  an  inquiry  into 
the  unauthorized  and  fraudulent  acts  of  those  claiming  tinder  such  charter  involves  no  such 
consideration,  and  is  allowed,     lb.  3^, 

In  |j*37_,  it  was  decided  that  the  charters  of  our  banks  made  the  capital  stork  a  trust  fund, 
upon  which  bill  holders  and  creditors  had  the  first  claim;  and  it  was  said  that  thcj-  may  follow 
u  into  the  hands  of  any  person  having  knowledge  of  the  trust  attaching  to  it.  That  the 
directors,  being  trustees  and  agents  of  the  stockholders,  might  he  (■ailed  upi  n  in  chancery  by  a 
stockholder  to  account  for  the  funds  placed  under  their  care,  and  to  exhibit  the  state  of  the  cur. 
porale  aflfairs,  in  order  to  stay  them  from   fraudulently  destroying  the  interests  of  the  stock- 
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violate,  or  willingly  permit  to  be  violated,  any  of  the  provisions  of  this 
act — that  he  is  the  bona  fide  owner,  in  his  own  right,  of  the,  stock 
standing  in  his  name  on    the  books  of  the  company,  and  that   the 
same  is  not  hypothecated,  or  in   any  way   pledged   as   security,  for 
any   loan   obtained,  or  debt  owing;  which   oath,  subscribed  by  him- 
self, and  certified  by  the  magistrate  before  whom  it  is  taken,  shall  be 
filed  and  carefully  preserved  in  the  office  of  the  recorder  of  the  county 
in  which  the  banking  company  is  located. 
For  what  time         [7633]  §  5©.   The  directors  of  any  banking  company   first  elected, 
elected:  vacan-     shall  hold  their  places  until  the  first  Monday  in  January  next  there- 
*"*■  after,  and  until  their  successors  shall  be  elected  and  qualified.     All 

subsequent  elections  shall  be  held  annually,  on  the  first  Monday  of 
January,  and  the  directors  so  elected  shall  hold  their  places  for  one 
year,  and  until  their  successors  are  elected  and  qualified.  But  any 
director,  removing  from  the  state  or  ceasing  to  be  the  owner  of  the 
requisite  amount  of  stock,  shall  thereby  vacate  his  place.  Any  vacancy 
in  the  board  shall  be  filled  by  appointment  by  the  remaining  directors. 
The  director  so  appointed  shall  hold  his  place  until  the  next  annual 
election ;  and  if,  from  any  cause,  an  election  of  directors  shall  not  be 
made  at  the  time  appointed,  the  company  shall  not,  for  that  cause,  be 
dissolved,  but  an  election  may  be  held  on  any  subsequent  day,  thirty 
days'  notice  thereof  having  been  given  in  a  newspaper  printed  in  the 
county  where  the  company  is  located. 
Banking  com.  [755141^51.  Every  banking  company,  authorized   to  carry  on  the 

""rate 'etc'' unVii  '^"^''^^^  of   banking  Under  the   provisions  of  this  act,  whether  as  a 
etc™  *'  *  '^'' "" ' '  branch  of  the  State  Bank  of  Ohio,  or  as  an  independent  banking  com- 
pany, shall  be  held  and  adjudged  to  be  a  body  corporate,  with  succes- 
sion, until  the  first  day  of  May,  in  the  year  one  thousand  eight  hundred 
and  sixty-six,  and  thereafter,  until  its  affairs  shall  be  closed,  and  by  its 
corporate  name  shall  be  competent  to  contract,  prosecute  and  defend 
suits  and  actions  of  every  description  as  fully  as  natural  persons  ;  and 
process  against  such  company  may   be  served  upon  its  president  or 
cashier,  or  by  leaving  a  copy  thereof  at  its  usual  place  of  business 
Their  powers  and  during  usual  business  hours.     Each  of  said  banking  companies  shall, 
privileges.  ynjj]  (|,g  jj^gj  ^^y  q(  May,  in  the  year  one  thousand  eight  hundred  and 

sixty-six,  if  so.  long  it  shall  comply  with  the  provisions  of  this  act,  have 
power  to  loan  money,  buy,  sell,  and  discount  bills  of  exchange,  notes, 
and  all  other  written  evidences  of  debt,  except  such  as  it  shall  be  pro- 
hibited by  this  act  from  buying,  selling,  or  discounting — receive  depos- 
its— buy  and  sell  gold  and  silver  coin  and  bullion — collect  and  pay  over 
money,  and  transact  all  other  business  properly  appertaining  to  bank- 
ing, subject,  however,  to  the  provisions  and  restrictions  contained  in 
this  act;  may  acquire,  hold  and  convey  such  real  estate  as  may  be 
necessary  to  the  convenient  transaction  of  its  business,  and  no  more ; 
but  may,  however,  acquire  title  to  any  real  estate  pledged  to  secure  any 
debt  previously  contracted,  or  purchased  on  an  execution  or  order  of 


holders,  and  to  restrain  them  from  the  gross  misapplication  of  the  «tock,  and  to  set_ aside  their 
fraudulent  acts,  if  injurious  to  their  principals,  and  to  make  restitution.  That  this  might  be 
done  before  the  corporation  is  proceeded  against  by  sctrf  facias  or  ^uo  warranto :  and  that  in 
such  suit  the  bank,  in  its  corporate  capacity,  and  the  directors  and  stockholders  charged  with 
the  fraud,  were  proper  parties  defendants  J^aylow.  Miami  Exporting  C*.,  5  O.  162;  Giiutore 
V.  Bank  Vincinnatiy  8  O.  62. 

\  [7533]  Directors  6f  a  bank,  elected  in  1822,  the  bank  being  entirely  insolvent  and  performing 
no  corporate  acts  from  that  time  until  1838,  were  held  not  to  have  continued  in  office  until  the 
latter  period,  although  the  charter  provided  that  they  should  continue  in  office  until  their  suc- 
cessors were  elected.  On  the  contrary,  so  long  a  suspension  from  the  performance  of  any  official 
duty  was  rei;arded  as  an  abandonment  or  resignation  of  the  office.  Barthotomtvi  v.  Benttey,  1 
O.  S.  37.  The  act  oi  such  persons  in  appointing  directors  to  fill  vacancies  in  the  board  was  held 
entirely  void,  although  the  charter  provided  that  a  part  of  the  directors  of  the  bank  mifhl  fiU 
such  racancies.     lb.  37. 
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sale,  to  satisfy  any  judgment  or  decree  in  its  favor,  or  which  shall 
have  been  conveyed  to  it,  in  payment  of  any  previous  debt ;  but  shall 
not  hold  any  real  estate,  so  acquired,  longer  than  is  necessary  to  avoid 
a  loss  of  any  part  of  the  debt,  interest  and  costs,  for  the  collection  or 
security  of  which  it  was  acquired ;  but  at  any  time  before  selling  the 
same,  upon  being  tendered  by  the  last  preceding  owner,  or  his  legal 
representatives,  such  sum  as  shall  be  necessary  to  save  such  company 
from  loss  of  any  part  of  the  debt,  interest,  taxes,  cosis,  and  other  neces- 
sary charges  for  the  collection  or  security  of  which  such  real  estate 
jWas  acquired,  such  company  shall  release  to  such  owner,  his  legal  rep- 
resentatives or  assigns,  all  its  right,  title,  and  interest  therein. 

[75;ii]§52.     Notes  of  one  dollar,   two    dollars,   three  dollars,  five  what  denomin*- 
dollars,    ten  dollars,   twenty  dollars,   fifty   dollars,    and  one  hundred  monc| imJu 
dollars,  each,  and  no  note  of  any  other  denomination,  maybe  issued  by  '»sucd: 
any  banking  company  deriving  any  of  its  powers  or  privileges  from 
this  act.     Of  the  notes  issued  by  any  such  banking  company,  not  more 
than  ten  j)er  centum  of  the  amount  shall  be  in  notes  of  one  dollar  each ; 
not  more  than  fi>'e  per  centum  in  notes  of  two  dollars  each ;  not  more 
than  ten  per  centum  in  notes  of  three  dollars  each ;  not  more  than 
twenty  per  centum  shall  be  in  notes  of  all  denominations  under  five 
dollars;  not  more  than  fifty  per  centum  in  notes  of  all  denominations 
under  ten  dollars. 

[7536]  §  53-  No  banking  company  deriving  any  of  its  powers  or  And  what  kind, 
privileges  from  this  act,  shall  at  any  time  issue,  or  have  in  circula- 
tion, any  note,  drafl,  bill  of  exchange,  acceptance,  certificate  of  deposit, 
or  other  evidence  of  debt,  which,  from  its  character  or  appearance, 
shall  be  calculated  or  intended  to  circulate  as  money,  other  than  such 
notes  of  circulation  as  are  by  this  act  described,  and  which  such  com- 
panies are  expressly  authorized  to  issue  for  the  purpose  of  being  circu- 
lated as  money. 

[7537]  §  54-  Each  independent  bankmg  company  shall  receive  at  iiy  whom  to  be 
par,  at  the  office  or  banking  house  of  such  company,!  in  pay-  '""'"'^ "'  p»'- 
ment  for  debts  due  for  notes  of  hand,  bills  of  exchange,  or  other  evi- 
dences of  debt,  discounted  or  purchased  by,  or  belonging  to,  such  com- 
pany, the  notes  of  circulation  issued  by  any  other  independent  banking 
company,  authorized  to  issue  such  notes  by  this  act,  whrch  shall,  at  the 
time,  redeem  its  notes  in  gold  and  silver  coin ;  and  every  branch  bank 
of  the  State  Bank  of  Ohio  shall  receive  at  par,  at  the  office  or  banking 
house  of  such  company,  in  payment  of  debts  due  for  notes  of  hand, 
bills  of  exchange,  or  other  evidences  of  debt  discounted  or  purchased 
by,  or  belonging  to,  such  branch  bank,  the  notes  of  circulation  issued 
By  any  other  branch  of  the  State  Bank  of  Ohio. 

[7538]  §  55.     Each  banking  company  shall,   at   all  times,   have   on  circulation  to  de- 
hand,  in  gold  and  silver  coin,  or  their  equivalent,  one-half  at  least  Sflss«» """""* 
of  which  shall  be  in  gold  and  silver  coin  in  its  vault,  an  amount  equal 
to  at  least  thirty  per  centum  of  the  amount  of  its  outstanding  notes  of 
circulation ;  and  whenever  the  amount  of  its  outstanding  notes  of  cir- 
culation shall  exceed  the  above  named  proportion,  for  the  space  of  •Sr'4*  "■  89.  l\  *.  i< 
twelve  days,  or  whenever  the  said  gold  or  silver  coin,  or  their  equiva-  '^^'•"'^"•e'"- 
lent,  shall  at  any  time  fall  below  the  amount  of  twenty  per  centum  of 
its  circulation,  no  more  of  its  notes  shall  be  paid  out,  or  otherwise  put 
in  circulation,  by  such  banking  company,  nor  shall  such  company  in- 
crease its  liabilities  by  making  any  new  loans  or  discounts  other  than 
discounting  or  purchasing  bills  of  exchange,  payable  at  sight,  nor  make 
any  dividend  of  its  profits,  until  the  required  proportion  between  its 
outstanding  notes  of  circulation  and  gold  [and]  silver  coin,  or  their 


Digitized  by 


t^.' 


Qoo^<z 


Pt.  V,  Ch.  4 


1938 
BANKS  AND  BANKING. 


7539-7542 


To  what  extent 
banks  may  be  in- 
debted. 


Certain  frauds 
prohibited. 


Capital  Steele  to  be 
intact— dividend 
beyond  profits — 
suspended  debts. 


When  dividends 
to  be  declared^ 
and  statements  on 
dividend  days. 


equivalent  on  hand,  shall  be  restored.  Actual  deposits  with  any  sol- 
vent bank  or  banker  of  established  credit  in  the  cities  of  New  York, 
Boston,  Philadelphia,  or  Baltimore,  subject  to  be  drawn  against  at  sight, 
payable  in  gold  and  silver  coin,  shall  be  deemed  equivalent  to  gold  and 
silver  coin,  wherever  these  terms  are  used  in  this  act. 

(7639]  §56.  No  banking  company  deriving  any  of  its  powers  or 
privileges  from  this  act,  shall  at  any  time  be  indebted,  or  in  any  wav 
liable,  to  an  amount  exceeding,  if  a  branch  of  the  state  bank  of  Ohio, 
two-thirds,  or,  if  an  independent  banking  company,  the  whole  amount 
of  its  capital  stock  at  such  time  actually  paid  in,  and  remaining  as 
capital  stock,  undiminished  by  losses  or  otherwise,  except  on  the  follow- 
ing accounts,  that  is  to  say :  % 

First — On  account  of  its  notes  of  circulation. 

Second — On  account  of  moneys  deposited  with,  or  collected  by,  such 
company. 

Third — On  account  of  bills  of  exchange  or  drafts  drawn  against 
money  actually  in  deposit  to  the  credit  of,  or  due  to,  such  company 

Fourth — Liabilities  to  its  stockholders  on  account  of  money  paid  in, 
on  capital  stock  and  dividends  thereon. 
[7640]  §57.  No  banking  company  shall  either  directly  or  indirectly 
pledge,  hypothecate,  or  exchange  any  of  its  notes  of  circula- 
tion for  the  purpose  of  procuring  money,  to  be  paid  in  on  its  capital 
stock,  or  to  be  used  in  its  ordinary  banking  operations,  or  for  the  pur- 
pose of  purchasing  certificates  of  state  stock,  to  be  deposited  with  the 
treasurer  of  state,  or  with  the  board  of  control ;  nor  .shall  any  banking 
company  apply,  or  permit  to  be  applied,  hypothecated,  or  pledged,  any 
portion  of  its  capital  stock  to  the  purchase  of  certificates  of  state  stock, 
to  be  deposited  with  the  treasurer  of  state  as  collateral  security  for  the 
redemption  of  its  notes  of  circulation. 

[7541]  §58.  No  banking  company  shall,  during  the  time  it  s^hall 
continue  its  operations  as  a  bank,  withdraw,  or  permit  to  be  with- 
drawn, either  in  form  of  dividends,  loans  to  stockholders  for  a  longer 
period  of  time  than  six  months,  or  in  any  other  manner,  any  portion 
of  its  capital  stock ;  and  if  losses  shall  at  any  time  have  been  sustained 
by  any  banking  company  equal  to  or  exceeding  its  undivided  profits 
then  on  hand,  no  dividend  shall  be  made ;  and  no  dividend  shall  ever 
be  made  by  any  banking  company  while  it  shall  continue  its  banking 
operations,  to  an  amount  greater  than  its  net  profits  then  on  hand, 
deducting  therefrom  its  losses,  bad  and  suspended  debts;  and  all  debts 
due  to  a  banking  company,  on  which  interest  is  past  due  and  unpaid 
for  a  period  of  six  months,  unless  the  same  shall  be  well  secured,  and 
shall  be  in  process  of  collection,  shall  be  considered  bad  or  suspended 
debts  within  the  meaning  of  this  act. 
[7548]  §59.  The  directors  of  each  banking  company  shall,  semi- 
annually, on  the  first  Monday  in  May  and  November,  declare  a 
dividend  of  so  much  of  the  net  profits  of  the  company  as  they  shall 
judge  expedient ;  and,  on  each  dividend  day  the  cashier  shall  make, 
and  verify  by  his  oath,  a  full,  clear,  and  accurate  statement  of  the  con- 
ditition  of  the  company,  as  it  shall  be  on  that  day,  after  declaring  the 
dividend ;  and  similar  statements  shall  also  be  made  on  the  first  Mon- 
day of  February  and  August,  in  each  year ;  which  statement  shall  con- 
tain— 


{  (7S4S]  The  reason  of  these  provisions,  as  to  liabilities  of  directors  and  stockholders,  is  found 
in  the  fact  that  the  charter  restrains  the  directors  and  stockholders  from  becoming  liable  beyond 
a  certain  amount.     Per  Thurman,  J.     Conant  v.  Scxrca  County  Bank, \0.  ^.TdTi. 

Where  an  independent  bankine  company,  organized  under  this  act,  refuses  to  make  and  trans- 
mit to  the  auditor  of  state  such  statement,  it  thereby  incurs  the  forfeiture  of  corporals  fra»- 
ckises.     Slait  v.  Tkt  Stiuca  County  Bank,  5  O.  S.  171. 


Digitized  by 


Google 


1939 
j^  7543  BANKS  AND  BANKING.  PL  V,  Ch.  4 

First — ^The  amount  of  the  capital  stock  actually  paid  in,  and  then 
remaining,  as  the  capital  stock  of  the  company. 

Second — ^The  amount  of  the  bills  or  notes  of  the  company,  then  in 
circulation,  specifying  the  amount  of  each  denomination. 

Third — The  greatest  amount  in  circulation  at  any  time,  since  the 
making  of  the  last  previous  statement,  as  shall  have  been  exhibited  by 
the  weekly  statements  of  the  cashier,  specifying  the  times  when  the 
same  occurred. 

Fourth — The  amount  of  balances  and  debts  of  every  kind  due  to  the 
branches  of  the  state  bank  of  Ohio,  the  amount  due  to  other  banking 
companies  of  the  state,  and  the  amount  due  to  banks  not  of  this  state. 

Fifth — The  amount  due  to  depositors. 

Sixth — The  total  amount  of  debts  and  liabilities,  of  every  description, 
and  the  greatest  amount  since  the  making  of  the  last  previous  state- 
ment, specifying  the  time  when  the  same  occurred. 

Seventh — ^The  total  amount  of  dividends  declared  on  the  day  of  mak- 
ing the  statement. 

Eighth — The  amount  of  gold  and  silver  coin  and  bullion,  belonging 
to  such  company,  and  in  possession,  at  the  time  of  making  the  state- 
ment, designating  the  amount  of  each. 

Ninth — The  amount  subject  to  be  drawn  at  sight,  in  gold  and  silver, 
then  remaining  on  deposit  with  solvent  specie  paying  banks,  or  bankers 
in  the  cities  of  New  York,  Philadelphia,  Boston,  and  Baltimore. 

Tenth — ^The  amount  then  on  hand,  of  bills  or  notes,  issued  by  branches 
of  the  state  bank  of  Ohio,  the  amount  issued  by  other  banking  com- 
panies of  this  state,  and  the  amount  issued  by  banks  not  of  this  .state. 

Eleventh — ^The  amount  of  balances  due  from  branches  of  the  state 
bank  of  Ohio,  the  amount  due  from  other  banking  companies  of  this 
state,  and  the  amount  due  from  banks  not  of  this  state,  excluding,  in 
the  latter  case,  deposits  in  the  cities  of  New  York,  Philadelphia,  Boston, 
and  Baltimore,  subject  to  sight  drafts,  payable  in  specie. 

Twelfth — The  amount  on  hand  of  bills,  bonds,  notes,  and  other  evi- 
dences of  debt,  discounted  or  purchased  by  the  company,  sptecifying 
particularly  the  amount  of  suspended  debt,  the  amount  considered  bad, 
the  amount  considered  doubtful,  and  the  amount  in  suit  or  judgment 

Thirteenth — The  value  of  the  real  and  personal  property,  held  for  the 
convenience  of  the  company,  specifying  the  amount  of  each. 

Fourteenth — The  amount  of  real  estate  taken  in  payment  of  debts 
due  the  company. 

Fifteenth—  The  amount  of  the  undivided  profits  of  the  company. 

Sixteenth — The  total  amount  of  the  liabilities  to  the  company  by  the 
directors  thereof,  collectively,  specifying  the  gross  amount  of  such  lia- 
biHties  as  principal  debtors,  and  the  gross  amount  as  indorsers  or  sure- 
ties. 

Seventeenth — The  total  amount  of  liabilities  to  the  company  of  the 
stockholders  thereof,  collectively,  specifying  the  gross  amount  of  such 
liabilities  as  principal  debtors,  and  the  gross  amount  as  indorsers  or 
sureties:  which  statement  shall  be  forthwith  transmitted  to  the  auditor 
of  state. 

[7543]  §6o.  Each   banking   company,   organized   under  this  act,   or  Per  cem.  oa , 
accepting  thereof,   and  complying   with    its  provisions,    shall,   semi-  Reu^of'tax!" " 
annually,  on  the  days  designated  in  the  fifty-ninth  section  for  declaring 

I  rT84S]  In  the  following  cases,  decided  at  January  term,  l(W3,  it  was  held  that  this  section  does 
not  constitute  a  contract  between  the  state  and  the  companies  organized  under  this  act,  so  as  to 
render  any  subsequent  statute,  which  prescribes  a  dilTerent  mode  and  greater  rate  of  taxation 
than  \x  provided  for  in  this  section,  inconsistent  with  that  provision  of  the  constitution  of  t.He 
United  States  and  of  this  state  prohibiting  the  passage  of  all  laws  iirpniring  the  obligation  of 
contracu.     An<l  that  had  this  section  contained  a  pledge  thus  involving  a  surrender  of  the 


Digitized  by 


Google 


Pt.  V,Ch.\ 


1940 
BANKS  AND  BANKING. 


7544-7546 


Extent  of  liabilU 
lie*  of  debtors. 


What  paper 
money  banks  pro 
hibited  from  cir- 
culating. 


'  I 


Evidences  of  debt, 
except,  etc.,  must 
be  made  payable 
to  the  bank. 


dividends,  set  off  to  the  stote  six  per  centum  on  the  profits,  deducting 
therefrom  the  expenses  and  ascertained  losses  of  the  company,  for  the 
six  months  next  preceding;  which  sum  or  amount,  so  set  off,  shall  be  in 
lieu  of  all  taxes  to  which  such  company,  or  the  stockholders  thereof,  on 
account  of  stock  owned  therein,  would  otherwise  be  subject;  and  the 
cashier  shall,  within  ten  days  thereafter,  inform  the  auditor  of  state  of 
the  amount  so  set  off,  and  shall  pay  the  same  to  the  treasurer  of  state, 
on  the  order  of  said  auditor ;  but  in  computing  the  profits  of  the  com- 
pany, for  the  purposes  aforesaid,  the  interest  received  on  the  certificates 
of  the  funded  debt  of  this  state,  held  by  the  company,  or  dei)osited 
with,  and  transferred  to  the  treasurer  of  state,  or  to  the  beard  of  <  on- 
trol  by  such  company,  shall  not  be  taken  into  the  account. 
§6 1.     [RepeaUd  April  2&,  1873:  70  v.  178.  J 

^544]  §  62.  The  total  liabilities  of  any  person,  or  of  any  company 
or  nrtn,  (including,  in  the  liabitities  of  a  company  or  firm,  the 
liabilities  of  the  several  members  thereof),  to  any  banking  company- 
deriving  any  of  its  powers  or  privileges  from  this  act,  inclusive  of  lia- 
bilities as  acceptor  or  acceptors  of  bona  fide  bills  of  exchange,  payable 
out  of  this  state,  shall  at  no  time  exceed  one-half;  exclusive  of  liabili- 
ties as  acceptor  or  acceptors,  one  fifth ;  and  exclusive  of  liabilities  on 
such  bills  of  exchange,  one  tenth  part  of  the  amount  of  the  notes 
which  such  company  is  authorized  to  ch-culate,  at  the  time  of  such  lia- 
bilities. 

[7645]  §  63.  No  banking  company  shall,  at  any  time,  pay  out  on 
loans  or  discounts,  or  in  purchasing  of  drafts  or  bills  of  exchange, 
or  in  payment  of  depositors,  nor  shall  it  in  any  other  mode  piit  in 
circulation  the  notes  of  any  bank  or  banking  company,  either  in 
or  out  of  this  state,  which  notes  shall  not,  at  any  time,  be  receivable  at 
par  in  payment  of  debts,  and  by  the  company  so  paying  out  or  circu- 
lating such  notes ;  nor  shall  it  knowingly  pay  out  or  put  in  circulation, 
any  notes  issued  by  any  bank  or  banking  company  which,  at  the  time 
of  such  paying  out  or  putting  in  circulation,  is  not  redeeming  its  notes 
in  gold  and  silver ;  nor  any  notes  issued  by  any  bank,  out  of  this  state, 
of  a  denomination  less  than  five  dollars. 

[7546]  §  64.  All  notes,  bills,  and  other  evidences  of  debt,  except- 
ing bills  of  exchange,  discounted  by  any  banking  company,  shall  be 
made  by  tlie  terms  thereof,  or  by   special  indorsement,  payable  solely 


right  of  taxation,  it  would  have  been  inoperative,  for  want  of  constitutional  power  in  the  gem 
.issembly  to  make  it.     DeMt  v.  Tht  Ohio  I..  I.  and  T.  Co.,  1  O.  S.  54W;   The  Mcchanits'  < 


eneral 
'  anil 

Traders'  Bank  v.  DeMt,  1  O.  S.  .TOI ;  Knoup  v.  Thr  Piqua  Bank,  )  O.  S.  6()3;  Tcleda  Bank  v. 
Band,  I  O.  S.  622.  To  the  same  effect  is  Exchange  Bank  of  Celumbut  v.  Hines,  3  O.  S.  1,  and 
Sandusky  City  Bank  v.  Wilbor,  7  O.  S.  4«1. 

The  above  case  of  The  Piqua  Bank  v.  Knoup  was  removed  into  the  supreme  court  of  the 
United  States,  16  How.  369,  and  that  court  reversed  the  judgment  of  the  supreme  court  of 
Ohio,  and  held  that. this  section  is  a  contract  binding  on  the  state  and  on  the  banks  organized 
under  the  act;  and  that  a  tax  law,  under  which  a  higher  tax  was  assessed  on  such  banks  than  is 
provided  in  this  section,  impairs  the  obligations  of  such  contract.  The  mandate  of  the  supremo 
court  of  the  United  States  to  carry  its  judgment  into  execution  was  entered  upon  the  journals 
of  the  supreme  court  of  Ohio  at  December  term,  IS-l'j.  Same  case,  6  O.  S.  842.  This  holding  of 
the  supreme  court  of  the  United  States  was  followed  and  appproved  at  the  same  term,  in  Menx 
gan  V.  Moore^  5  O.  S.  444;  Ross  County  Bank  v.  Lruuis,  5  O.  S.  447.  See  also  Dodge  v.  WooUry, 
18  How.  ;mi. 

In  18*5,  it  was  held,  in  the  case  of  The  Slate  v.  The  Commercial  Bank  of  Cincinnati,  7  O.  pt. 
I,  125,  that  a  clause  in  the  charter  of  said  bank,  providing  that  "  the  state  of  Ohio  shall  receive 
four  per  cent,  on  all  the  dividends  made  by  said  bank,"  prevented  the  state  from  levying  upon 
Ihe  bank  or  its  business  any  tax  amounting  to  more  than  four  per  cent. 

From  the  holding  of  the  court,  in  the  case  of  The  State  v.  The  Franklin  Bank,  10  O.  91,  99, 
under  the  act  of  18.11  to  tax  banks,  etc.  (29  v.  302),  it  would  seem  that  a  sum  of  money  received 
by  a  bank,  as  premium  paid  by  new  stockholders  on  stock  subscribed  and  divided  among  prevt 
ous  stockholders,  would  not  be  considered  profits  within  the  meaning  of  this  Bftth  section. 

j  (7546]  Banks  organized   under  this  act  have  no  power,  by  reason  of  the  restriction  of  this 
section,  to  discount  negotiable  notes,  unless  their  negotiability  be  restricted  by  special  indorse- 
ment.    Vanalla  v.   The  State  Bank  o/  Ohio,  »  O.  S.  27. 
Where  a  branch  bank  assumes  to  discount  a  promissory  note,  made  payable  by  its  terms  to 
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to  such  company ;  and  no  such  evidence  of  debt  shall  be  assignable, 
except  for  collection,  or  for  the  following  purposes : 

First — To  pay  and  redeem  the  circulating  notes  of  such  company. 

Second — To  pay  other  liabilities  of  the  said  company;  and,  after 
such  liabilities  shall  have  been  discharged — 

Third — To  divide  among  the  shareholders  on  their  stock. 

7.>t7]  §  65.    All   transfers  of  the   notes,    bonds,   bills  of  exchange,  Transfers,  after 
.!nJ  otiier  evidences  of  debt  owing  to  any    banking  company,  or  of'"'  ""'^y.™'^- 
^l••!)o^lts   to  its  credit;   all  assignments  or    mortgages   or   other   secu- 
rities on  real  estate,  or  of  judgments  or  decrees  in  its  favor;  all  deposits 
of  money,  bullion,  or  other  valuable  thing  for  its  use,  or  for  the  use  of 
any  of  its  stockholders  or  creditors;  all  payments  of  money  to  either, 
made  after  the  commission  of  an  act  of  insolvency  or  in  contemplation 
thereof,  with  a  view  to  prevent  the  application  of  its  assets  in  the  man- 
ner prescribed  by  this  act,  or  with  a  view  to  the  preference  of  one  cred- 
itor to  another,  except  in  payment  of  its  circulating  notes,  shall  be  held 
utterly  null  and  void. 

[7648]  §66.  If  the  directors  of  any  banking  company  which  shall  what  shall  be  for- 
have  availed  itself  of  any  of  the  privileges  granted  by  this  act,  f*'"""  "f  charter, 
shall  knowingly  violate,  or  knowingly  permit  any  of  the  officers, 
agents,  or  servants  of  such  company  to  violate  any  of  the  provisions  of 
this  act,  all  the  rights,  privileges,  and  franchises  of  said  company,  de- 
rived from  this  act,  shall  thereby  be  forfeited ;  such  violation  shall,  how-, 
ever,  be  determined  and  adjudged  by  a  court  of  competent  jurisdiction, 
agreeably  to  the  laws  of  this  state  and  the  practice  of  such  court,  be- 
fore the  corporation  shall  be  declared  dissolved ;  and  in  case  of  such 
violation  every  director  who  participated  in,  or  assented  to  the  same, 
shall  be  held  liable  in  his  personal  and  individual  capacity  for  all  dam-  ' 

ages  which  the  company,  its  shareholders,  or  any  other  persons,  body 
politic  or  corporate,  shall  have  sustained  in  consequence  of  such  viola- 
tion. 

ftiich  bank  oranifr,  no  action  can  be  maintained  on  such  discounted  note,  either  by  such  branch 
bank,  or,  in  case  of  its  insolvency,  by  the  State  Bank  of  Ohio.     lb.  27. 

But,  where  a  loun  of  money  is  effected  by  the  supposed  discounting  of  such  paper,  an  action 
may  be  maintained  to  recover  the  money  so  loaned.  The  security  being  in  an  unauthorized 
form  Is  simpiv  void,  and  does  not  discharge  the  indebtedness  arising  from  the  loan  which  the 
bank  had  full  power  to  make.     lb.  27. 

2  (7fi48J  A  bank  incurs  no  forfeiture  by  a  mere  suspension,  whtre  a  penalty  of  twelve  per  cent, 
tfamages  for  suspension  is  qiveii  to  the  holder  of  its  notes,  both  by  its  charter  and  the  general 
law.      The  Siiiti'  v.   Tkf  C^mmrrcial  Bank  of  Ciuchtnati,  10  ().  n\\^i. 

Where  there  is  no  restriction  upon  the  power  of  a  bank  a.s  to  the  rate  of  interest  it  may  take 
upon  a  loan,  save  the  restriction  in  a  general  law  upon  the  subject  of  interest,  it  is  not  a  for- 
luiture  of  corporate  franchises  for  a  bank  to  contract  to  take  a  higher  rate  than  six  per  cent. 
/*.  .5.35,  SS9. 

The  question  Of  the  forfeiture  of  a  charter  will  not  be  inquired  into  collaterallv.  Johnson  v. 
Bentlry,  16  O.  97,  and  can  only  be  established  by  judicial  action.  Receivers  o/  Bank  o/  Circle' 
ville  v    Rennick,  1.5  O.  :f£!. 

The  following  provision  in  the  charter  of  the  Bank  of  Sandusky  makes  the  directors  of  the 
bank  personally  liable  to  an  action  of  dcljt,  at  the  suit  of  any  credttur,  for  a  penalty  measured 
by  the  amount  of  the  excess  therein  mentioned : 

"  That  the  whole  amount  of  debt  which  the  said  b.-<nk  shall  at  any  time  owe,  whether  by  bill, 
bond,  note,  or  other  contract,  shall  not  exceed  twice  th**  capital  stocK  actually  paid  in,  exclusive 
of  the  sums  due  on  deposits  ;  and,  in  case  of  any  excess,  this  act  shall  thenceforth  be  nuP  and 
void,  so  far  as  any  privilcKes  or  advantages  arc  by  the  same  conferred  upon  the  banking  com- 
pany thus  created :  and  the  directors  under  whose  administrati'>n  it  shall  happen  shall  be  liable 
for  the  same  in  their  natural  and  individual  capacities,  in  an  action  of  d«-bt  against  them,  or  any 
of  them,  their  or  any  of  their  respective  heirs,  executors  or  administrators,  in  .^ny  court  proper 
or  competent  to  try  the  same,  by  any  creditor  or  creditors  of  said  bank,  and  may  be  prosecuted 
to  judgment  and  execution,  any  condition,  covenant  or  agreement  to  the  contrary  nowilhstand- 
ing;  but  this  sha'll  not  be  construed  to  exempt  said  bank,  or  the  lands,  tenements,  goods,  chat- 
tels, or  funds  of  the  same,  from  being  also  liable  and  chargeable  with  such  excess,  and  any 
director  or  directors  who  may  be  absent  when  such  excess  was  contracted  or  created,  or  who 
may  have  dissented  from  the  resolution  or  act  whereby  the  same  was  contracted  or  created,  may 
respectively  exonerate  themselves  from  being  so  liable,  by  having  their  dissent  or  absence 
entered  on  the  records  of  said  bank,  and  by  forthwith  giving  iiolire  thereof  to  the  auditor  of 
state,  and  to  the  stockholders,  at  a  general  meeting,  which  they  shall  have  powcrand  are  hereby 
reqiiired  to  «4ll,  by  giving  ten  days*  notice  in  a  newspaper  printed  in  the  city  of  Sandusky,  or 
having  general  circulation  in  Huron  county,  setting  forth  in  such  notice  the  cause  for  calling  such 
meeting."     Sturges  t.  Burton,  8  O.  S.  215. 
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'■'\  fw'T'offi*"''       [7649]  §67.    Every    president,    director,    cashier,    teller,    clerk,    or 

k  etc.,  yo  cers,    j^gg^j  gf  ^^y  banking    company,  who   shall  embezzle,    abstract,    or 

■  willfully  misapply  any  of  the  moneys,  funds,  or  credits  of  such  com- 

\  ^  pany,  or  shall,  without  authority  from  the  directors,  issue  or  put  in  cir- 

js'  dilation  any  of  the  notes  of  such  company,  or  shall,  without  such  au- 

i,  thority,  issue  or  put  forth  any  certificate  of  deposit,  draw  any  order  or 

I  bill  of  exchange,  make  any  acceptance,  assign  any  note,  bond,  draft, 

-V  -  bill  of  exchange,  mortgage,  judgment,  or  decree,  or  shall  make  any  false- 

entry  on  any  book,  report,  or  statement  of  the  company,  with  an  intent 
>  in  either  case  to  injure  or  defraud  such  company,  or  to  injure  or  defraud 
any  other  company,  body  corporate  or  politic,  or  any  individual  person, 
or  to  deceive  any  officer  or  agent  appointed  to  inspect  th?  affairs  of  any 
banking  company  in  the  state,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  confined  in  the  peniten- 
tiary at  hard  labor,  not  less  than  five  nor  more  than  ten  years. 
Certain  banks  [7&50]  §  68.  The  Stockholders  of  the  Bank  of  Geauga — of  the 
ES?kiSg?et°.""  Western  Reserve  Bank— of  the  Columbiana  Bank  of  New  Lisbon— 
of  the  Lafayette  Bank  of  Cincinnati,  and  of  the  Ohio  Life  Insurance 
and  Trust  Company  shall,  in  each  case,  be  considered  as  having 
associated  and  formed  a  company  for  the  purpose  of  banking,  under 
the  provisions  of  this  act,  with  such  amount  of  capital  stock,  by  such  name 
and  at,  such  place,  within  the  county  where  such  banking  company  is 
now  located,  as  shall  be  determined  on  by  a  majority  of  the  directors 
or  trustees;  and  after  making,  acknowledging  and  filing  with  the  county 
recorder  a  certificate  setting  forth  the  name,  amount  of  capital,  and  the 
place  of  banking  of  such  company,  and  transmitting  to  the  board  of 
commissioners  a  copy  thereof,  as  prescribed  in  the  seventh  section,  and 
after  said  commissioners  shall  have  examined  the  condition  of  such 
company,  and  found  that  as  to  the  amount  of  its  capital,  its  gold  and 
silver  coin,  or  their  equivalent,  on  hand,  the  requirements  of  this  act 
have  been  complied  with,  such  company  shall  be  authorized  to  recom- 
mence, and,  during  the  time  limited  by  this  act,  carry  on  the  business 
of  banking,  subject  to  the  limitations,  restrictions,  and  liabilities  herein 
prescribed ;  and  on  depositing  with  the  treasurer  of  state  (subject,  in 
case  such  company  shall  elect  to  become  a  branch  of  the  State  Bank 
of  OhiOj  to  the  order  of  the  board  of  control),  certificates  of  funded 
debt,  or  money,  to  an  amount  equal  to  the  amount  required  of  the  new 
companies  formed  and  organized  under  the  provisions  of  this  act,  as 
compared  with  the  amount  of  their  circulating  notes,  such  company 
may  immediately  i)roceed  to  issue  its  notes  of  circulation  to  any  amount 
within  the  limits  in  such  cases  prescribed  by  this  act.  But  when  the 
board  of  control  or  the  treasurer  of  state,  as  the  case  may  be,  shall  be 
prepared  to  furnish  notes  for  circulation,  the  notes  previously  issued  by 
~  such  company  shall  not  be  reissued  or  in  any  way  put  in  circulation  by 

^  such  company,  but  shall  be  transmitted  to  the  treasurer  of  state,  or  the 

board  of  control,  to  be  destroyed,  as  in  the  case  of  defaced  or  mutil- 
ated notes,  and  new  notes  received  in  lieu  thereof:  provided,  how- 
ever, that  the  capital  set  apart  for  banking  purposes  by  the  Ohio  Life 
Insurance  and  Trust  Company,  and  the  capital  of  the  Lafayette  Bank 
of  Cincinnati,  may  each  extend  to  any  sum  not  less  than  three  hundred 
thousand  dollars,  nor  exceeding  one  million  dollars ;  but  the  circulating 
notes  of  neither  of  said  companies  shall  at  any  time  exceed  six  hun- 
dred and  fifty  thousand  dollars.  In  determining  the  number,  qualifi- 
cations, and  liabilities  of  the  directors  or  trustees  of  the  two  last  named 


?  [76A0]  Authority  "  to  buy  and  sell  drafts  and  bills  of  exchange,"  conferred  by  the  charter  of 
this  company,  did  not  authorize  it  to  issue  evidences  of  debt  designed  to  circulate  as  money.  la 
the  matter  of  the  Ohio  Lift  Im.  and  Trust  Or.,  9  O.  291. 
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companies,  they  shall  each  be  governed  by  their  respective  acts  of         ,       • 
incorporation ;  and  the  Ohio  Life  Insurance  and  Trust  Company  shall 
in  all  things,  except  as  to  its  banking  oi)erations,  be  governed  by  its 
original  charter. 

[7551]  §69.  That  the  Bank  of  VVooster,  at  Woostcr;  the  Bank  ofsam*. 
Massillon,  at  Massillon ;  the  Bank  of  Norwalk,  at  Norwalk ;  the 
Bank  of  Circleville,  at  Circleville;  the  Clinton  Bank  of  Columbus, 
at  Columbus;  the  Bank  of  Xenia,  at  Xenia;  and  the  Bank  of  San- 
dusky, at  Sandusky,  may,  within  one  year  from  the  passage  of  this  act, 
and  whenever  two-thirds  of  the  directors,  or  the  owners  of  a  majority 
of  the  capital  stock  of  any  such  bank,  shall  elect  to  do  so,  become  an 
incorporated  bank  under  the  provisions  and  during  the  time  limited  by 
this  act,  and,  as  such,  be  entitled  to  use  and  enjoy  all  the  privileges, 
and  be  subject  to  all  the  liabilities  and  restrictions  of  the  same :  pro- 
vided, that  the  banks  named  in  this  section  may,  as  far  as  the  liabiUties 
of  their  directors  incurred  previous  to  their  acceptance  of  the  provis- 
ions of  thisiact,  and  as  to  their  qualifications,  be  governed  by  the  pro- 
visions of  their  several  original  acts  of  incorporation  until  the  expira- 
tion of  their  respective  charters:  provided,  also,  that  the  acceptance  of 
the  provisions  of  this  act,  by  the  Ohio  Life  Insurance  and  Trust  Com- 
■  pany,  shall  not  be  construed  to  take  away,  or  abridge,  the  banking  pow- 
ers now  enjoyed  by  said  company,  under  its  act  of  incorporation,  after 
the  franchises  granted  by  this  act  shall  have  expired. 

[7562]  §70.  That  before  any  bankmg  institution  named  m  the  nextgam*, 
preceding  section  shall  be  entitled  to  the  provisions  granted  by  this 
act,  the  board  of  commissioners,  or  the  board  of  control,  as  the 
case  may  be,  shall  appoint  some  suitable  person  to  examine  the  assets, 
moneys,  credits,  effects,  and  liabilities  of  such  bank,  and  report  the  same 
to  the  commissioners,  or  board  of  control;  and  every  such  bank  shall 
be  considered  as  having  a  capital  equal  to  the  amount  of  its  existing 
capital,  not  exceeding  the  amount  authorized  by  the  act  incorporating 
the  same,  deducting  any  amount  of  losses,  bad  debts,  or  debts  not  well 
secured,  that  may  exist,  greater  in  amount  than  the  surplus  property  of 
said  bank,  undivided  and  on  hand :  provided,  that  each  of  the  banks 
named  in  the  preceding  section  shall  be  allowed  to  fill  up  its  capital 
stock  by  new  subscriptions  or  otherwise,  to  the  amount  authorized  by 
the  law  creating  the  same  ;  and  -provided  further,  that  the  Bank  of 
Xenia,  and  the  Bank  of  Sandusky,  shall  be*  authorized  to  receive  sub- 
scriptions to  the  capitak  stock  of  their  respective  institutions,  to  any 
amount  not  exceeding  one  hundred  thousand  dollars,  in  addition  to  the 
amount  authorized  by  their  respective  acts  of  incorporation. 

[7563]  §71.   That    before    any    banking    institution    named    in    the  <^,^ 
sixty-ninth  section  of  this  act.   shall    be   entitled  to  enjoy  the  privi- 
leges in  this  act  granted,  it  shall  deposit  with  the  proper  board,  the 
amount  of  safety  fund  required  by  this  act ;  and  every  such  banking  ^ 

institution  shall,  whenever  seven  or  more  institutions  shall  have  been 
formed  for  that  purpose,  including  those  designated  by  name  in  this 
act,  that  may  have  accepted  and  complied  with  its  provisions,  become, 
and  thereafter  be  considered,  a  branch  of  the  State  Bank  of  Ohio;  and 
as  such,  enjoy  all  the  rights  and  privileges,  and  be  subject  to  all  the 
liabilities  and  restrictions  provided  for  in  the  same:  provided,  that 
.  any  of  the  banks  named  in  the  sixty-ninth  section  of  this  act,  may, 
after  examination  and  report,  as  provided  in  the  next  preceding  section 
of  this  act,  elect  to  become  an  independent  bank,  and  upon  compliance 
with  the  rules  and  regulations  prescribed  for  the  government  of  inde- 
pendent banks,  as  far  as  may  be  applicable,  such  banking  company 
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§§  7554-7558 


Any  branch  may 
cease ' 


Compensation  of 
commiuionen. 


shall  be  entitled  to  all  the  privileges,  and  be  subject  to  all  the  restric- 
tions of  this  act. 

[7654]  §72.  That  whenever  any  branch  of  the  State  Bank  of  Ohio 
shall  desire  to  close  the  business  of  such  branch,  and  withdraw  the 
capital  thereof,  it  may  be  lawful  to  do  so  with  the  consent  and  under 
the  direction  of  the  board  of  control,  but  not  otherwise. 

[7555]  §  73.  The  commissioners  appointed  by  the  fifth  section  of 
this  act  shall  each  be  entitled  to  receive  two  dollars  for  each  day 
actually  employed,  and  the  like  sum  for  each  fifty  miles  they  shall 
travel  in  the  performance  of  the  duties  enjoined  on  them  by  this  act, 
which  compensation  shall  be  paid  out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated,  on  the  order  of  the  auditor  of  state,  and 
the  auditor  shall  assess  an  equal  portion  of  the  amount  so  paid,  on  each 
banking  company. that  shall  have  availed  itself  of  the  privileges  granted 
by  this  act ;  and  each  spedal  agent  appointed  by  said  commissioners  to 
examine  and  report  the  condition  of  any  company,  as  provided  in  the 
tenth  section,  shall  receive  the  same  compensation  as  is  allowed  to  a 
commissioner  for  his  services,  which  shall  be  paid  by  the  company 
whose  condition  he  was  appointed  to  examine. 

[7556]  §74.  Whenever,  by  the  terms  of  this  act,  it  shall  be 
required  to  publish  a  notice  in  a  newspaper  of  any  particular  county, 
and  there  is  no  newspaper  at  such  time  printed  in  such  place,  a 
notice  printed  in  a  newspaper  of  general  circulation  in  such  county 
for  the  time  required,  shall  be  considered  as  sufficient  notice;  and 
whenever,  to  comply  with  the  provisions  of  this  act,  an  oath  is 
required,  an  affirmation  shall,  in  all  such  cases,  be  considered  a  suffi- 
Fanded  debt,  etc.  cient  compliance  with  the  same ;  and  whenever  the  term  funded  debt 
is  used  in  this  act,  as  applicable  to  the  debts  of  this  «tate,  it  shall  be 
construed  to  mean  all  debts  of  this  state  due  upon  certificates  of  debt 
on  state  bonds,  and  drawing  not  less  than  five  per  centum  per  annum 
interest 

[7567] §75.  TTie  act  entitled  "an  act  to  regulate  banking  in 
Ohio,  passed  March  7,  1843,"  and  an  act  entided  "an  act  to 
amend  the  act  entitled  'an  act  to  regulate  banking  in  Ohio,'"  passed 
February  21,  1843,  ^^  hereby  repealed:  provided,  that  the  Bank  of 
Sandusky,  the  Lafayette  Bank  of  Cincinnati,  the  Bank  of  Xenia,  the 
Bank  of  Wooster,  and  the  Bank  of  Norwalk,  shall  be  subject  to  all 
the  provisions  of  their  respective  original  charters,  and  all  amendatory 
acts  relating  10  the  samt,  respectively,  not  heretofore  or  by  this  act 
repealed,  until  they  respectively  conform  to-and  accept  the  provisions 
of  this  act :  provided,  further,  that  nothing  contained  in  this  act  shall 
be  so  construed  as  to  permit  any  of  the  banks  of  this  state  to  issue 
notes  of  a  less  denomination  than  five  dollars,  except  such  banks  as 
shall  accept  of  and  comply  with  the  provisions  of  this  act 


Meaning  of 
notice. 


Oath. 


Acts  repealed, 
saving,  etc.,  40 


40  V.  M. 


Duties  devolved 
upon  the  board 
oi  control. 


An  Aet  supplementary  to  an  act  to  incorporate  the  State  Bank  of  Ohio,  and 
other  banking  companies. 

(Passed  January  6.  1846:  44  v.  8.) 

[7658]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Ohio,  That  the  duties  imposed  and  the  powers  conferred  by  the 
"act  to  incor|K>rate  the  State  Bank  of  Ohio,  and  other  banking  com- 
panies," on  the  commissioners  named  in  the  fifth  section  of  that  act, 
so  far  as  such  powers  and  duties  relate  to  banks,  or  newly  formed 
banking  companies  electing  to  become  branches  of  the  State  Bank  of 
Ohio,  shall,  from  [and]  after  the  time  of  passing  this  act,  devolve  upon 
and  be  exercised  by  the  board  of  control  of  the  State  Bank  of  Ohio. 


Digitized  by 


Google 


1946 
§§  7559-7561  BANKS  AND  BAl^KItWJ. Pt-  ^,  ^h.  4 

[7669]  §2.  If,  after  a  careful  examination  of  the  condition  and  in  what  cases,  and 
the  Responsibility  of  the  stockholders  and  directors  of  any  such  comia1>ank°wu'h- 
bank  or  newly  formed  banking  company,  the  board  of  control  shall  be  held, 
of  opinion  that  its  condition  is  unsound,  or  that  the  character  of  its 
stockholders  or  directors  for  responsibility  and  integrity  is  such'  as  not 
to  entitle  such  bank  or  banking  company  to  public  confidence,  and  that 
Uie  admission  of  such  bank  or  banking  company  to  commence  and 
carry  on  banking  business  as  a  branch  of  the  State  Bank  of  Ohio  will 
jeopardize  the  safety  of  the  other  branches,  or  of  individuals  who  may 
deal  with  such  bank  or  banking  company,  said  board,  or  a  majority  of 
its  members  concurring,  may  refuse  to  certify  to  the  governor  that  such 
bank  or  banking  company  is  entitled,  to  commence  or  to  carry  on  the 
business  of  banking,  and  in  such  case,  the  board  of  control  shall  lay 
before  the  bank  commissioners  first  named  in  the  fifth  section  of  the 
above  recited  act  (who,  for  this  purpose,  shall  continue  in  office  until 
all  the  banks  authorized  by  this  act  shall  be  organized),  a  full  statement 
of  all  the  facts  disclosed  by  such  examination,  and  the  reasons  which 
shall  have  induced  said  board  of  control  to  believe  that  the  admission 
of  such  bank  or  banking  company  will  jeopardize  the  safety  of  the 
other  branches  or  of  individuals;  and  if  said  commissioners,  or  a 
majority  of  them,  shall  concur  with  the  board  of  control,  such  bank  or 
banking  company  shall  not  be  authorized  to  commence  or  to  carry  on 
the  business  of  banking;  but  if  a  majority  of  said  commissioners 
shall  be  of  opinion  that  such  bank  or  banking  company  is  in  a  sound 
condition,  that  its  stockholders  and  directors  are  entitled  to  public  con- 
fidence, and  that  the  requirements  of  the  above  recited  act,  prelimi- 
nary to  the  commencement  of  banking  operations  under  said  act,  have 
been,  in  all  respects,  complied  with,  they  shall  so  certify-  to  the  gover- 
nor, who  shall  govern  himself  accordingly,  as  in  other  cases  arising 

under  said  act. 

[7660]  §  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  when  act  to  tak* 
the  time  the  board  of  control,  a  majority  of  said  board  concurring,  =f«'- 
shall  file  their  assent  to  its  provisions  with  the  secretary  of  state. 


An  Act  ill  relation  to  tlie  Stoic  Bank  of  Ohio  and  other  banking  companies. 

[Pai^eJ  February  24,  IMS:  46  v.  'Jl.l 

[7561^  §  1.  .5(r  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  now  the  board  of 
That,  if  any  branch  of  the  State  Bank  of  Ohio,  now  or  hereafter  ^°[;M  ^"j',","^" 
established,  shall  neglect  or  refuse  to  comply  with  any  order  of  the  o"the"bran'che».'*' 
board  of  control,  requiring  such  branch  to  reduce  its  circulation  or 
other  liabilities,  or  to  provide  a  larger  amount  of  specie  or  other  means, 
or  to  pay  in  its  stock,  or  to  do  or  cease  to  do  any  other  matter  or  thing 
which  said  board  of  control  may  deem  necessary  for  the  security  of 
such  branch  or  any  other  branch  o.r  branches,  said  board  of  control,  or 
any  member  thereof  acting  for  said  board,  may  apply  to  any  judge  of 
the  supreme  court,  court  of  common  pleas,  president  judge  of  the  court 
of  common  pleas,  any  judge  of  a  superior  court,  or  to  the  supreme 
court,  or  court  in  bank  in  session,  by  petition  or  bill  in  chancery  ad- 
dressed to  the  judge  of  the  supreme  court,  in  which  the  State  Bank  of 
Ohio  shall  be  made  party,  petitioner,  or  complainant,  and  the  branch 
implicated  defendant,  setting  forth  the  substance  of  such  order  or 
orders,  and  such  neglect  or  refusal  on  the  part  of  the  branch,  its  officers 
or  agents,  to  comply  therewith ;  and  if  the  president  or  any  member  of 
the  board  of  control  shall  make  affidavit  of  the  truth  of  the  facts  therein 
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stated,  it  shall  be  the  duty  of  such  judge  or  court  to  allow  an  injunction, 
and  to  enjoin  such  branch,  its  officers,  agents,  and  all  others  in  its  em- 
ploy or  connected  therewith,  from  doing,  or  suffering  or  permitting  to 
be  done,  any  business  whatever  as  a  bank,  and  from  intermeddling 
with,  or  in  any  manner  disposing  of,  the  books,  papers,  money,  choses 
in  action,  assets,  or  i)roperty  of  the  branch  whatsoever,  until  the  further 
order  of  the  supreme  court  or  court  in  bank. 
Same.  [7562]  §  2.  The  petition  or  bill  in  chancery  may  be  ordered,  by  the 

judge  or  court  allowing  the  injunction,  to  be  filed  in  any  county  of  this 
state,  and  the  supreme  court  shall  hear  and  determine  the  same  as  in 
other  cases. 
Snne.  [7563]  §3-    Upoii   the    allowance  of  such   injunction,   the    property, 

credits,  securities,  liens,  and  assets  of  every  description  of  such 
branch,  shall  forthwith  vest  in  the  board  of  control,  who  shall  appoint  a 
receiver  to  take  possession  of  the  same,  as  provided  by  the  twenty-fifth 
section  of  the  act  incorjjorating  the  State  Bank  of  Ohio  and  other  bank- 
ing companies,  passed  February  twenty-fourth,  eighteen  hundred  and 
forty-five;  a  certificate  of  appointment  of  such  receiver  shall.be  suf- 
'  ficient  authority  to  him  to  take  possession  of  the  books,  property,  and 

rights  of  every  description  of  such  branch,  and  Shall  be  full  authority 
to  the  sheriff  of  the  county  where  the  branch  is  located  to  give  such 
receiver  full  possession  of  such  books,  property,  and  rights,  wiih  the 
aid  of  the  county,  if  required;  and  said  board  and  receiver  shall,  as  far 
as  applicable,  be  governed  by  all  the  provisions  of  said  act,  as  \jVo\  ided 
in  cases  of  suspension;  and  upon  the  dissolution  of  such  injunction,  or 
a  discontinuance  of  such  suit  by  the  board,  all  the  rights  and  jiroperty 
of  such  branch  shall  be  restored  to  and  vest  in  such  branch. 
§4.  {Repealed  March  19,  1850:  48  V.  35.] 
Banks  may  re-  [7564]  §  5.     If  any  banking  company  formed  under  the  act  to  incor- 

thM?  cap?ui.  °      porate  the  State   Bank  of  Ohio  and   other  banking  companies  shall 
have  assumed  at  the  time  of  their  formation,  or  subsequently  thereto, 
an  amount  of  capital  greater  than  the  minimum  amount  of  capital  re- 
quired by  said  act,  and  if  there  shall  not  have  been  actually  i)aid  in  on 
'  account  of  capital  stock  such  excess  over  the  smallest  amount  required 

f  by  said  act,  such  banking  company,  whether  a  branch  of   the  State 

Bank  of  Ohio  or  independent  banking  company,  may,  by  a  vote  of  the 

stockholders  owning  a  majority  of  the  stock  of  such  company,  relin- 

Banks  to  reiin-      quish  all  Or  such  part  of  such  stock  over  the  minimum  amount  required 

>i  ''""'' ""'"'  by  said  act,  and  give  notice  of  such  relinquishment,  if  a  branch  of  the 

State  Bank  of  Ohio,  to  the  board  of  control,  if  an  independent  bank- 
ing company,  to  the  bank  commissioners. 
Disposition  of  [7666]  §  6.  If  any   such    banking   company    shall  have   assumed  at 

1  ^jd^'p"'"'' ""'   the  time  of  its  formation,    or  subsequently  thereto,  a  greater  amount 

„  of  capital  than  the  smallest  amount  required  by  said  act,  and  if  any  in- 

,j  stallment  or  installments  required  by  said  act  to  be  paid  on  said  capital 

shall  remain  unpaid  after  the  time  when,  by  the  terms  of  said  act,  such 
'"^  installment  or  installments  should  haye  been  paid,  the  board  of  control, 

if  such  delinquent  cempany  be  a  branch  of  the  State  Bank  of  Ohio,  or 
\  the  bank  commissioners,  if  an  independent  bank,  shall,  on  receiving  sat- 

i  -.  i  isfactory  proof  of  such  delinquency,  declare  so  much  of  such  capital 

V  as  shall  not  have  been  paid  up,  to  have  been  relinquished  by  such  bank- 

l-j  -ing  company,  but  not  reducing  thereby  the  capital  stock  of  such  com- 


|.  J  4.     This  section  suspended  the  right  to  set  up  in  defense  to  a  suit  upon  a  contract  that  it 

r'  was  void  under  said  Gist  section.     But  the  repeni  of  this  scciirn   ritstorcd  the  right  to  defend 

Sl  Preile  County  Bank  v.  Russell,  1  O.  S.  31S.     This  section  only  f  peratcd  upon  the  remedy,  slill 

^  leaving  the  contract  void  and  expressly  forfeited;  and  consequently  its  subsequent  repeai,  and 

tile  revivai  of  the  right  to  defend,  did  not  in  any  manner  affect  or  impair  any  pronaoo  ot  a 
valid  contr.ict.     lb.  313.     See  also  Johnson  v.  Bentlty,  16  O.  97 
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pany  below  the  minimum  amount  required  by  said  act  for  the  formation 
of  such  banking  companies. 

[7666]  §7.  In  case  of  a  voluntary  reanqu  sliment  of  capital  stock.  Di,porition  of t«. 
or  of  a  relinquishment  for  the  non-payment  of  installments,  as  Hnquished  «ock, 
prorided  in  the  two  preceding  sections,  the  board  of  control  or  the 
bank  commissioners,  as  the  case  may  require,  shall  give  notice  of  such 
relinquislinient  by  publication  thereof  for  three  consecutive  weeks  in 
two  newspapers  having  the  most  general  circulation,  published  in 
Columbus,  and  from  and  after  such  publication  such  relinquished  capi- 
tal shall  be  considered  as  unappropriated  capital,  subject  to  be  assumed 
by  any  banking  company  formed  or  to  be  formed,  as  in  case  of  bank- 
ing capital  that  shall  not  have  been  appropriated. 

[7567]  §8.  In  case  where  there  shall  remain  in  any  banking  dis- Disposition  of 
trict  unappropriated  capital,  but  not  sufficient  for  the  formation  proprirted"S^t«J 
of  a  new  banking  company,  a  banking  company  may  be  formed  in  «ock. 
any  county  in  said  district  with  a  capital,  if  a  branch  of  the  state  bank, 
of  not  less  than  one  hundred  thousand,  if  an  independent  banking 
company,  not  less  than  fifty  thousand  dollars,  and  the  additional  capi- 
tal over  the  amount  of  the  unappropriated  capital  of  such  district  may 
be  transferred  from  such  other  banking  district  or  districts  as  shall 
have  remaining  an  amount  of  unappropriated  capital  less  than  the 
minimum  amount  required  by  said  act  for  the  formation  of  a  banking 
company :  provided,  that  no  such  transfers  of  capital  shall  be  made 
until  after  the  expiration  of  two  months  from  the  passage  of  this  act, 
nor  shall  any  such  transfer  be  made  unless  the  bank  commissioners 
and  the  board  of  control  of  the  State  Bank  of  Ohio  shall  concur  in  the 
opinion  that  such  transfer  is  required  by  the  public  convenience  and 
the  commercial  interests  of  the  state. 

[7568]  §9.  The  first  four  sections  of  this  act  shall  be  in  force  from  when  first  four 
and  after  the  acceptance  of  the  same  by  members  of  the  board  of  sections  to  take 
control  representing  a  majority    of  the   stock  of  the  State    Bank   of 
Ohio. 


An  aft  to  amend  the  act  entitled  '  'an  act  to  incorporate  the  State  Bank 
of' Ohio,  and  otker  banking  companies"  passed  February  24,  1845. 

^  [H..SNCd  March  8,  ISSOv  48  v.  08] 

[7569]  ^i-  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  certain  section 
That  the  sixty-ninth  section  of  the   act  entitled  an  act  to  incorpo-  {?^^^o^  gank  n* 
rate  the  State  Bank  of  Ohio  and  other  banking  companies,  passed  ¥id«d°°«tc   ' 
February  24,  1845,  be  and  the  same  is  hereby  revived,  and  shall  con- 
tinue in  force,  so  far  as  relates  to  the  Clinton  Bank  of  Columbus,  for        , 
three  years  from  the  passage  of  this  act,  anything  in  the  act  to  which 
this  is  an  amendment,  or  in  any  act  amendatory  thereto,  to  the  contrary 
notwithstanding :  provided,  that  the  rights  hereby  conferred  shall  only 
extend  to  secure   to  said  Clinton  Bank  of  Columbus  all  the  privileges 
provided  by  said  act  for  independent  banking  companies :  provided, 
further,  that  upon  the  acceptance  of  the  provisions  of  this  act  by  the 
Clinton  Bank  of  Columbus,  the  capital  stock  of  said  bank  shall  be 
entered  upon  the  duplicate  of  Franklin  county  for  taxation  for  all  pur 
poses,  and  the  said   bank    shall  thereafter  be  taxed  for  state,  canal, 
school,  county,  township,  city,  and  other  purposes,  upon    its   capital 


2[7S67]Thit  section  and  act  have  no  application  to  the  authority^  for  forming  new  and  addi- 
tional banking  companies  in  Hamilton  county,  the  same  not  arising  out  of  unappropriated 
banking  capital.  Tkt  State  ex  rel.  Whiteman  et  at.  v.  Chase,  5  O.  S.  529.  See  note  at  foot 
•f  page  1919. 
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stock,  in  lieu  of  the  tax  upon  its  profits,  as  provided  by  the  act  to 
which  this  is  amendatory ;  and  provided,  further,  that  said  bank  shall 
be  subject  to  any  general  law  which  may  hereafter  be  passed,  altering 
or  changing- the  mode,  of  taxing  bank  capita^. 


Ttce-presideot  of 
board  of  control. 


An  Act  to  amend  the  act  to  incorporate  the  State  Bank  of  Ohio,  and  oAer 
batOdng  companies. 

(Passed  March  n,  tSsi :  49  v.  xio.] 

[7670]  §  I  •  Beit  enacUd  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  board  of  control  may,  at  the  time,  and  in  the  same  manner 
the  president  is  now  by  law  elected,  elect  an  officer  to  be  called  the 
vice-president,  who  may  perform  any  part  or  all  the  duties  of  the  pres- 
ident, as  said  board  may  direct :  the  term  of  office  and  the  bond  of  the 
vice-president  shall  be  the  same  as  the  president. 


Receiver:  evi- 
dence of  his  au- 
thority to  take 
possession  of  the 
assets  of  the  bank, 
etc. 


When  he  is  Co  in- 
Testinte  certain 
specued  matters. 


His  anthority  as 
to  subpcenaing 
witnesses : 


Production  of 
books  and  papers. 


Salts  by  recdver. 


An  Act  supplementary  to  an  act  entitled  "an  act  to  incorporate  the  State 
Bank  of  Ohio  and  other  banking  companies," passed  February  24,  1845. 

[Passed  and  took  effect  March  14,  1859 :  56  v.  43.] 

[7671]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  whenever  a  receiver  shall  have  been,  or  shall  hereafter  be,  ap- 
pointed pursuant  to  the  forty-first  section  of  the  act  to  which  this  act 
is  amendatory,  a  certificate  by  the  clerk  of  the  proper  court  of  the  ap- 
pointment of  such  receiver,  shall  be  sufficient  authority  to  him  to  take 
possession  of  the  books,  property,  rights,  credits,  and  effects  of  every 
description  of  the  independent  bankmg  company,  in  respect  to  which 
he  is  such  receiver,  and  shall  be  full  authority  to  the  sherifiF  of  the 
county  where  such  banking  company  is  located,  to  give  such  receiver 
full  possession  of  such  books,  property,  rights,  credits  and  effects,  with 
the  aid  of  the  county,  if  required  so  to  do  by  such  receiver. 

[7572]  §  2.  Whenever  the  said  receiver  shall  have  reason  to  be- 
lieve that  any  such  banking  company  has  issued  notes  of  circulation 
in  violation  of  the  act  to  which  this  act  is  an  amendment,  or  that  such 
banking  company  is  entitled  to  any  rights,  credits,  or  effects  which  have 
been  improperly  taken  by  any  officer,  employe,  or  stockholder  thereof, 
or  any  other  person,  and  which  are  in  the  hands  of  the  taker,  or  any 
other  person  or  persons,  to  whom  the  sums  may  have  been  transferred, 
or  into  whose  hands  the  same  may  have  otherwise  come,  it  shall  be  the 
duty  of  such  receiver  to  investigate  fully  all  the  facts  and  circumstances 
touching  such  transaction,  and  for  that  purpose  he  is  hereby  authorized, 
if  he  deem  it  necessary  and  proper  to  do  so,  to  issue  subpoenas  for  any 
persons  found  within  the  county,  where  such  subpoenas  shall  be  issued, 
commanding  them  to  appear  before  him  at  a  time  and  place,  in  such 
county,  to  be  designated  in  the  subpoena,  to  testify  touching  such  mat- 
ters as  may  be  inquired  of  them  by  the  receiver,  and  such  sub{X£na 
shall  be  served  by  the  sheriff  of  such  county,  and  the  receiver  may 
also  insert  in  such  subpKenas  a  clause  requiring  the  production  before 
him  of  such  books  and  papers  as  may  be  designated  therein,  and  he 
shall  have  the  same  power  to  enforce  obedience  to  such  subpoenas,  and 
to  punish  for  disobedience  thereto,  and  for  refusing  to  testify  in  such 
case,  that  justices  of  the  peace  are  clothed  with  in  all  cases  of  subpoenas 
issued  by  them. 

[7673]  §  3.  Such  receiver  may  institute  suit  in  his  own  name  as 
such  receiver  for  all  rights,  credits,  and  effects,  belonging  to  such 
banking  company,  in  either  the  court  of  common  pleas  or  superior 
court  of  FrankHn  county ;  and  upon  such  suit  being  instituted,  he  shall 
file  in  such  court  a  report  of  his  doings,  together  with  the  testimony 
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Uken  up  to  that  time  as  such  receiver,  and  all  the  testimony  shall  stand 
in  all  respects  as  the  testimony  taken  by  a  master  duly  appointed  in 
such  case,  and  any  party  to  the  suit  may  except  to  any  part  of  such 
report,  and  ask  a  new  reference,  or  take  further  testimony,  and  the 
court  shall  have  full  power  to  proceed  on  the  case,  as  it  may  deem 
proper,  as  in  other  cases,  after  reference  and  report  made  by  a  master : 
provided,  thkt  nothing  herein  contained  shall  be  held  to  deprive  any 
party  to  such  suit  of  a  trial  by  jury,  where  such  party  would  have  been 
entitled  to  a  jury  trial,  if  the  receiver  had  filed  no  such  report 
§  4.     This  act  shall  take  efHect  from  and  after  its  passage. 

An  Act  supplementary  to  "an  Act  to  incorporcUe  the  State  Bank  of  Ohio 
and  other  banking  companies, "  passed  February  24,  1 845. 

[Passed  April  as,  iSfe :  59  v.  64.] 

[7574]  §  I .     Beit  enacted  by  the  General  Assembly  of  tke  State  of  Okio,  Rtcdver  mm  be 
That  any  receiver  of  the  assets  of  an  insolvent  banking  -company,  removed,  and 
who  has  been,  or  who  may  be  hereafter  appointed    under  the  pro-  *"""  "  »pp°""* 
visions  of  "  an  act  to  incorporate  the  Sta^e  Bank  of  Ohio,  and  other 
banking  companies,"  passed  February  24,  1845,  may  at  any  time  be 
removed  from  said  trust  by  the  authority  appomting  the  same,  for  in- 
competency, dishonesty,  or  failure,  or  neglect  to  discharge  his  duties. 
And  in  case  of  such  removal,  another  receiver  shall  be  appointed  in 
the  same  manner,  and  by  the  same  authority,  that  the  receiver  so  re- 
moved may  have  been  appointed. 

§  3.     This  act  shall  take  effect  and  be  in  force  on  its  passage. 

UNAUTHORIZED   BANKING,  ETC. 

An  Act  ioprokSfit  the  issuing  and  circulating  of  unauthorized  bank  paper. 

[Passed  January  37,  i8t6 :  14  v.  lo.] 

§§  I  to  lo.     \Repealed  March  12,  1845  •  43  ^-  121-] 

[7575]  §  II.     That  every   stockholder,    shareholder    or  partner,  stockhoWeri per- 
hereafter  interested  in  any  such  bank,  shall  be  jointly  and  severally  "     '      *=• 
answerable,  in  their  individual  capacity,  for  the  whole  amount  of  the 
bonds,  bills,  notes,  and  contracts  of  such  bank,  hereafter  executed, 
any  agreement,  shift  or  device,  in  such  bond,  bill,  note,  or  contract, 
or  otherwise,  to  th^  contrary  notwithstanding. 

\  [7575]  \  a.  As  to  legislative  efforts  against  the  issuing  and  circulating  notes  a*  currency^ 
sec  Carwin  v.  Mui.  Ims.  Co.y  14  O.  13. 

Associations  incorporated  by  a  law  of  this  state  are  alone  exempt  from  our  restraining  laws, 
and  alone  authorized  to  issue  notes  and  bills  to  circulate  as  mone^'.  Myrts  v.  The  ManhattaH 
Sank,  29  O.  383.  If  a  bank  had  been  incorporated  and  authorized  to  do  a  banking  business 
while  it  remained  under  the  jurisdiction  of  Michigan,  such  authority  would  not  have  continued 
after  it  came  under  the  jurisdiction  of  this  state,  oecause  it  would  not  have  been  a  bank  incor- 
porated by  a  law  of  this  state.     lb.  283. 

All  securities  given  to  an  unauthorized  bank  are  void.     Ih.  383. 

Merc  irregularities  in  organizing  a  corporation  will  not  deprive  the  officers  and  stockholders 
of  the  protection  of  the  cnarter,  or  subject  them  10  private  responsibility  when  sued  as  unau. 
thorized  bankers  under  this  act.  But  such  organization,  to  protect  theni,  must  be  tubstaHtially 
in  accordance  with  the  charter.  Bartholomrtu  v.  Hentley^  i  O.  S.  37.  It  is  a  well  settled  rule 
thit  corporations  are  strictly  limited  to  the  exercise  of  such  powers,  and  in  such  manner  and 
by  such  agents,  as  are  provided  in  the  charter  creating  them.     lb.  yj, 

\  It.  The  original  stockholders  in  a  literary  corporation,  acting  within  the  scope  of  the 
granted  powers,  are  not  to  be  made  liable  for  the  acts  of  those  who  go  beyond  them ;  but  the 
act  of  incorporation  can  furnish  no  protection  from  private  responsibility  to  those  who  embark 
in  or  assent  to  such  unauthorized  acts.     Kearny  v.  Buttles,  i  O.  S.  362. 

The  liability  imposed  by  this  section  was  not  a  liability  in  contractxixix  one  in  tort.  Lawlery. 
Burij  7  O.  S.  341.  Notes  issued  by  the  Cincinnati  and  Whitewater  Canal  Co.,  in  1840,  to  \U 
creditors,  in  a  form  to  circulate  as  money,  while  this  act,  as  amended  by  that  of  March  18, 1839, 
was  in  force,  did  not  make  stockholders  of  that  company,  who  had  as  its  directors  ordered  their 
issue,  liable  as  maker*  of  the  notes.  But  the  liability  imposed  upon  the  stockholders,  etc.,  to 
pay  the  amount  of  the  notes,  was  in  the  nature  of  a  penalty  for  issuing  the  notes  in  a  form  and 
with  a  design  to  be  circulated  as  money,  and  a  right  of  action  thereon  wa.s  barred  in  four  years. 
The  repeal  in  1845  of  said  amendatory  act  terminated  tke  right  of  action  for  such  penalty.  Ih, 
141.  This  case  overrules  Lawler  v.  Walktr,  18  O.  151,  which  held  that  the  stockholders  were 
uJund  in  their  Individual  capacity  for  such  notes,  and  that  the  right  of  action  upon  them  was 
not  barred  until  after  the  lapse  of  fifteen  years. 


Digitized  by 


Google 


Pt.    V,  Ch.  4 


1950 
BANKS  AND  BANKING. 


7576-7582 


agait 


(tockholdera. 


Pleadings  and  trial 
ia  luch  tuit. 


SaoM. 


12.  .  That  the  holder  of  any  bond,  bill,  note,  or  contract 
of  such  bank,  may  institute  suit  and  recover  judgment  thereon,  against 
any  part  or  the  whole  of  the  persons  who  were  interested  in  such  bank 
at  the  date  of  such  bond,  bill,  note,  or  contract,  or  who  became  inter- 
ested in  such  bank  at  any  time  between  that  and  the  commencement 
of  such  suit. 

[7677]  §  13.  That  in  such  suit,  it  shall  be  sufficient  fbr  the  plaint- 
iff to  set  forth,  in  substance,  that  he  is  the  holder  of  such  bond, 
note,  bill,  or  contract;  that  the  defendants  were  interested  in  said  bank 
at  the  date  of  such  bond,  bill,  note,  or  contract,  or  subsequently  thereto, 
and  that  it  remains  unpaid;  it  shall  be  unnecessary  to  show  in  the 
declaration  or  pleadings,  and  unnecessary  to  prove  on  the  trial,  that  a 
demand  was  made  of  the  contents  of  such  bond,  bill,  note,  or  con- 
tracti  at  the  time  or  place  when  and  where  it  piu-ports  to  be  payable, 
but  the  persons  aforesaid  shall  be  liable  without  such  demand. 

m§  14.  That  if,  during  the  progress,  or  on  the  trial  of  such 
jdl  appear  that  any  one  or  more  of  the  defendants  are  not 
liable  to  such  action,  under  this  act,  it  shall  not  prevent  the  suit  from 
proceeding  as  to  any  other  defendant,  but  judgment  shall  be  given  for 
the  full  amount  of  such  bond,  bill,  note,  or  contract,  against  any  one 
or  more  of  the  defendants  who  may  appear  to  be  liable. 


Banking,  etc.,  by 
corporauona,  pro- 
hibited. 


Penalty  againit 
stockholders,  etc. 


Making  and  circu- 
lating unauthor- 
ized paper,  pro- 
hibited : 
**i8(759o].t7S9il- 

Penalty  therefor. 
.SV/JJ  [7590],  [7591]. 


An  Act  to  prohibit  unauthorized  banking,  and  the  circulation  of  unauthor- 
ized bank  paper. 

(Passed  March  it,  1S45;  43  v.  lax.} 

[7679]  %-i:  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  no  body  politic  or  corporate  shall  establish  a  bank,  or  engage  in 
the  business  of  banking,  to  receive  on  deposit,  keep  and  circulate  the 
money  or  bank  paper  of  others,  without  express  authority  of  a  law  of 
this  state. 

[7580]  §  2.  Every  person  who  shall  subscribe  to  become  a  mem- 
ber of,  or  become  in  any  way  interested  in,  any  such  body  corporate 
or  politic,  with  a  view  to  establishing  such  bank,  or  engaging  in 
the  business  of  banking,  or  shall  in  any  way  aid  or  assist  such  body 
corporate  or  politic  to ,  establish  a  bank,  or  carry  on  the  business  of 
banking,  contrary  to  the  provisions  of  the  first  section  of  this  act,  shall 
forfeit  and  pay  the  sum  of  one  thousand  dollars  for  every  offense. 

[7681]  §  3.  No  person,  association  of  persons,  body  politic,  or  cor- 
porate, shall  make  and  put  in  circulation,  or  make  and  attempt  to  put 
in  circulation,  as  money  or  currency,  any  note,  bill,  or  other  evidence 
of  debt,  without  express  authority  of  a  law  of  this  state. 

[758'*]  §  4.  Every  person  who  shall  violate  the  provisions  of  the 
third  section  of  this  act,  or  in  any  way  aid  or  assist  any  association  of 
persons,  body  politic  or  corporate,  to  make  or  put  in  circulation  any 
note,  bill,  or  other  evidence  of  debt,  contrary  to  the  provisions  of  the 
third  section  of  this  act,  shall  forfeit  and  pay  one  thousand  dollars  for 
every  such  offense;  and  any  corporation,  not  a  municipal  corporation, 


2  r7677J  A  decbration  filed  under  this  act  is  sufficient  if  it  contain  the  requisites  prescribed 
in  this  section ;  and  it  is  sufficient  to  aver  that  the  defendant  was  a  stockholder  at  the  date  of 
the  notes  or  subsequently,  without  showing  him  such  at  the  commencement  of  the  suiu. 
Ktamy  v.  Buttles,  i  O.  S.  362. 

Under  this  act  demand  and  notice  are  not  necessaryto  charge  an  unauthorized  banker  as  the 
drawer  of  a  hill  of  exchange.     U^atton  v.  Brown,  14  O.  473. 

g  [7578]  If  the  jury  find  a  verdict  against  a  part  of  the  defendants,  and  in  favot  of  others, 
judgment  may  be  rendered  against  those  who  are  found  liable  bythe  jury.  By  this  act  the 
common  law  rule  upon  this  subject  is  changed,  so  far  as  respects  this  class  of  cases.  Porter  v. 
Kepler,  14  O.  127. 

i  [7579]  It  is  no  violation  of  a  cha/ter,  which  contains  a  clause  prohibiting  the  exercise  o( 
v.-l.! ; J :.      State  y.TluUriana  and  Ckam/iaign  Mat.  Im. 


banking  powers,  to  receive  money  on  deposit. 
Co.,  14  O.  6. 
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which  shall  offend  against  the  third  section  of  this  act,  shall  forfeit  its 
charter.  - 

[7583]  §  5.     No  person  shall  open  or  keep  an  office  or  agency  for  Unauthonted 
the  purpose  of  redeeming  the  notes,  bills,  or  other  evidence  of  debt,  pfohlbSelf' °''** 
which  have  been  issued  for  circulation  as  money  or  currency,  without 
express  authority  of  a  law  of  this  state,  under  the  penalty  of  five  hun-  Penalties  thtrefot 
dred  dollars  for  every  such  offense,  and  every  day  such   office  or 
agency  is  kept  for  such  purpose,  shall  be  considered  a  distinct  and 
separate  offense. 

[7584]  §6.     No  person  shall  put  in  circulation,  pass  or  attempt  to  Passing  unauthor- 
circulate  or  pass,  as  money  or  currency,  any  note,  bill,  or  other  evi-  "*  ""*"*' '"" 
dence  of  debt,  made  or  issued  without  authority  of  law,  knowing  the 
same  to  have  been  made  or  issued  without  authority  of  law ;  and  no 
person  shall  make,  or  put  in  circulation,  pass  or  attempt  to  circulate 
or  pass,  as  money  or  currency,  any  note,  bill,  or  other  evidence  ot 
debt,  which  is  oot  made  payable  in  the  lawful  money  of  the  United 
States,  or  which  is  for  a  less  sum  than  one  dollar,  under  a  penalty  of  Penalty  therefor, 
fifty  dollars  for  every  such  offense. 

[7585]  §  7.     That  all  penalties  imposed  by  this  act  shall  be  recov-  Penalties,  how  re- 
ered  by  action  of  debt,  in  the  name  of  the  state  of  Ohio,  before  any  ^ed'ofr"**  *"*" 
court  of  competent  jurisdiction,  or  by  indictment;  and  all  penalties 
incurred  under  this  act,  when  collected,  shall  be  paid  to  the  treasurer 
of  the  county  in  which  the  judgment  is  recovered  for  the  same,  for 
the  use  of  the  state  of  Ohio. 

[76861  §  8.     Every  bank  in  this  state  shall  be  liable  to  pay  to  any  *""■«<*  •>•'•»  sl"^ 
bona  fide  holder  the  original  .amount  of  any  bill  of  such  bank,  which      "  '*""'  ' 
shall  have  been  altered  to  a  larger  amount  in  the  course  of  its  circula-  ^ 

tion,  notwithstanding  such  alteration. 

[7587]  §9.     All  suits  heretofore  commenced,  and  now  pending,  under*^c"taS"* 
under  the  provisions  of  the  act  entitled  "an  act  to  prohibit  the  is- laws: 
"suing  and  circulating  of  unauthorized  bank  paper,"  passed  January 
twenty-seven,  A.  D.  one  thousand  eight  hundred  and  sixteen,  and  the 
several  acts  amendatory  thereto,  and  the  act  entitled  "an  act  to  pro- 
hibit the  establishment,  within  this  state,  of  any  branch,  office  or  agency 
of  the  Bank  of  the  United  States  of  Pennsylvania,  or  any  other  corpo- 
ration, incorporated  by  the  laws  of  any  other  state,  or  by  the  laws  of 
the  United  States,  and  for  other  purposes,"  passed  January  nine,  a.  d. 
one  thousand  eight  hundred  and  thirty-nine,  and  the  act  entitled  "an 
act  providing  for  the  appointment  of  a  board  of  bank  commissioners, 
and  for  the  regulation  of  banks  within  the  state  of  Ohio,"  passed  Fel>- 
ruary  twenty-five,  one  thousand  eight  hundred  and  thirty-nine,  and  the 
several  acts  amendatory  and  supplementary  thereto,  and  the  act  entitled 
"an  act  to  punish  crimes  therein  named,  and  the  prevention  of  a  fraud- 
ulent currency,"  passed  March  seven,  a.  d.  one  thousand  eight  hundred 
and  forty-two,  whether  judgment  has  been  obtained  or  not,  or  decrees 
rendered,  shall,  in  all  respects,  be  proceeded  with  in  the  same  manner  How  proceeded 
as  though  such  suits  had  been  originally  commenced  under  the  pro-  *' 
visions  of  this  act ;  and  the  acts  above  recited  and  referred  to  in  this 
section,  except  the  eleventh,  twelfth,  thirteenth,  and  fourteenth  sec- 
tions of  the  act  .entitled  "an  act  to  prohibit  the  issuing  and  circulation 
of  unauthorized  bank  paper,"  aforesaid,  are  hereby  repealed :  provided,  Acu  repealed, 
that  each  banking  company  in  this  state,  existing  at  the  time  of  the  '*'^*'"'  *'*^' 
passage  of  the  act  entitled  ' '  an  act  to  incorporate  the  state  bank  of  Ohio, 
and  other  banking  companies,"  passed  February  twenty-four,  one  thou-  Banks  to  be  e*. 
sand  eight  hundred  and  forty-five,  shall  be  examined  as  often  as  once  ySr.'etc."'" ' 
in  each  year  by  a  person  to  be  appointed  by  the  auditor,  treasurer,  and 
secretary  of  state,  or  any  two  of  them,  in  the  same  manner  as  is  pro- 
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vided  for  by  the  forty-fourth  section  of  the  last  recited  act ;  and  when 
such  person  is  appointed,  he  shall  perform  the  same  duties,  and  receive 
the  same  compensation  as  is  provided  by  said  act ;  and  each  of  said 
companies  shall  make  out  a  statement  in  the  same  manner,  and  forward 
the  same  to  the  auditor,  at  the  times  required  by  the  fifty-ninth  section 
of  the  last  named  act ;  and  the  laws  hereby  repealed  shall  remain  in 
force,  as  to  all  banks  now  in  process  of  liquidation  under  them,  until 
the  concerns  of  such  banks  shall  be  finally  closed  up :  provided,  further, 
that  this  act  shall  not  affect  any  special  act  for  the  relief  of  any  institu- 
tion or  company  which  has  exercised  or  assumed  any  banking  pow^ers, 
or  for  the  relief  or  for  [of]  the  creditors  thereof. 

[7688]  §  lo.  That  nothing  in  this  act  ihall  be  so  construed  as  to 
restore  to  any  existing  bank  a  right  to  issue  and  circulate  the  notes  of 
such  bank,  of  a  less  denomination  than  five  dollars. 

[7589]  §  II.  This  act  shall  take  effect  from  and  after  the  first  day 
of  June  next :  provided,  that  the  first  section  of  this  a<5t  shall  not  take 
effect  before  the  first  day  of  March,  1846,  upon  any  existing  corpora- 
tion now  engaged  in  the  business  prohibited  by  that  section,  and  which 
has  duly  reported,  and  shall  continue  to  report,  its  dividends  and 
profits  to  the  auditor  of  state  for  taxation. 
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An  Act  to  prohibit  the  circtUation  of  the  notes  of  non-specie  payit^  banks. 

[Passed  May  3,  and  took  effect  June  i,  t86x:^  v.  114.) 

[7690]  §  I .  Beit  enacUd  by  the  General  Assembly  of  the  State  of  Ohio, 
That  it  shall  be  unlawful  for  any  bank,  banker,  broker,  exchange 
broker,  or  other  money  dealer  or  incorporated  company  in  any  man- 
ner, to  put  in  circulation,  either  directly  or  indirectly,  the  notes  of  issue 
of  any  bank  or  banking  company,  whether  in  or  out  of  this  state; 
which  notes  .shall  not,  at  the  time  they  are  so  put  in  circulation,  be  re- 
ceivable at  par  by  the  bank,  banker,  broker,  exchange  broker,  or' 
other  money  dealer  or  incorporated  company  so  putting  the  same  in 
circulation,  and  redeemable  at  par,  in  gold  or  silver  coin,  by  the  bank 
or  banking  company  issuing  the  same. 

[76911  *^  2.  Any  bank,  banker,  broker,  exchange  broker,  or  other 
money  deder  or  incorporated  company,  that  shall  violate  the  provisions 
of  the  first  section  of  this  act,  shall  forfeit  and  pay  for  each  offense,  a 
sum  of  money  equal  to  one-fifth  of  the  nominal  value  of  the  notes  so 
put  in  circulation  contrary  to  the  provisions  of  this  act,  together  with 
the  costs  of  prosecution,  to  be  recovered  in  an  action  in  the  name  of 
the  state  of  Ohio,  before  any  justice  of  the  peace,  or  court  of  common 
pleas  having  jurisdiction ;  and  all  forfeitures  recovered  and  collected 
under  this  act  shall  be  paid  into  the  treasury  of  the  county  in  which 
the  action  is  brought,  for  the  use  of  the  county. 

§  3.  This  act  shall  take  effect  and  be  in  force  on  and  after  the  first 
day  of  June  next. 

An  Act  supplementary  to  the  act  to  prevent  unauthorized  banking  and  the 
circulation  of  unauttwrized  bank  paper. 

(Passed  January  23,  1846:  Took  effect  March  i,  1846:  44  v.  13.) 

[7692]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  no  exchange  broker,  money  broker,  or  incorporated  company 
shall  bring  or  cause  to  be  brought  into  this  state  any  notes  bsued 


northern  part  of  the  state  of  Ohio,  in  the  purchase  of  produce,  are  not  acts  which  fell  withia 


b 


Digitized  by 


Qoo^<z 


1953 

§§7893^7596  BANKS  AND  BANKING.  '       ft.  V,  Ch.  ^ 


by  any  bank  or  banking  company  out  of  this  state,  for  the  pur- 
pose of  paying  them  out  on  loans,  discounts,  in  exchange  for  other 
money,  or  of  otherwise  giving  circulation  to  such  notes  within  this 
state ;  nor  shall  any  such  broker  or  incorporated  company  receive,  for 
any  such  purpose,  such  notes,  knowing  the  same  to  have  been  so 
brought  into  this  state;  and  every  exchange  broker,  money  broker,  or 
incorporated  company  that  shall  offend  against  the  provisions  of  this 
section,  shall  forfeit  and  pay,  for  every  such  offense,  a  sum  equal  to  Penary- 
one-fourth  i)art  of  the  amount  of  the  notes  which  such  broker  or  com- 
pany shall  have  so  brought,  or  caused  to  be  brought  into  the  state,  or 
so  received  for  the  purpose  hereinbefore  specified:  provided,  however, 
that  the  prohibitions  contained  in  this  section  shall  not  be  so  construed 
as  to  prevent  any  broker  or  incorporated  company  from  receiving  at 
par  in  payment  of  debts  or  on  deposit,  and  again  paying  out  notes 
issued  by  banks  or  banking  companies  out  of  this  state,  which,  at  the 
time  of  such  paying  out,  are  redeeming  their  notes,  on  demand,  in 
gold  and  silver  coin,  and  which  notes  have  been  brought  into  the  state 
in  the  ordinary  course  of  trade  or  business,  otherwise  than  for  the 
purpose  of  being  paid  out  on  loans,  discounts,  or  in  exchange  for 
other  money,  with  a  view  to  giving  circulation  to  such  notes  within 
this  state. 

fif6931  §  2.  No  broker  or  incorporated  company  in  this  state  shall  same. 
either  directly  or  indirectly  pay   out  or  otherwise  circulate,  or  cause 
to  be  circulated,  any  note  or  notes  issued  by  any  bank  or  banking  com- 
pany out  of  this  state,  of  any  denomination  less  than  five  dollars,  nor 
any  note  issued  by  any  bank  or  banking  company  out  of  this  state, 
which  the  broker  or  company  so  paying  out,  or  giving  circulation  to, 
is  not  at  the  same  time  receiving  on  deposit,  or  in  the  payment  of  debts, 
as  of  equal  value  with  gold  and  silver  coin,  under  the  penalty  of  one 
hundred  dollars  for  every  such  offense :  provided,  that  nothing  in  this 
section  contained  shall  be  so  construed  as  to  prevent  any  broker  or  in- 
corporated company  from  seUing  any  depreciated  bank   notes  in  its 
possession,  and  which  such  broker  or  company  shall  have  received  at 
par,  to  any  person  or  persons,  for  the  purpose  of  obtaining  payment 
thereof  from  the  bank  or  banking  company  which  issued  the  same,  or 
from  any  person  or  company  that  may  be  liable  for  such  payment. 
[7594]  §  3.  All  penalties  imposed  by  this  act  shall  be  recovered  and  Penalties,  how  rt 
paid  over  for  the  use  of  the  state  in  the  manner  prescribed  by  the  act  '^"'""•''  *'*• 
to  prohibit  unauthorized  banking  and  the  circulation  of  unauthorized 
bank    paper,  passed   March  twelve,  one  thousand  eight  hundred  and 
fortj--five. 
[75951  §4.   All  persons  dealing  in  exchange,  or  who  keep  an  office  who  deemed 
for  the  lending  of  money,  shall  be  deemed  and  taken  as  brokers  within  '"*'  '"' 
the  meaning  of  this  act. 
[7596]  §5.    It  shall    not    be   lawful    for    any   person    appointed    by  Paper  money  of 
the  court  to  redeem  the  outstanding  notes  of  any  bank,  whose  assets  *j!^^s"'etc"'"'*" 
have  been  or  shall  be  placed  in  the  hands  of  receivers,  pursuant  to  the 
provisions  of  any  law  of  this  state,  or  who  shall  have  in  any  way  un- 
dertaken or  become  bound  to  redeem  such  outstanding  notes,  or  the 
outstanding  notes  of  any  bank  whose  charter  shall  have  expired,  or 
whose  right  to  issue  notes  for  circulation  shall  have  ceased,  either  by 
himself  or  by  his  agent,  or  any  person  or  jjersons,  company  or  com- 
panies, to  pay  out,  loan,  give  in  exchange  for  other  money,  or  in  any 
way  whatever  put  in  circulation  any  such  notes,  or  to  take  any  meas- 
ures, or  procure  to  be  taken  any  measures  to  prevent  such  notes  from 

the  prohibition,  or  contravened  the  policy  of  the  act  of  February  24,1848  (46  v.  79),  entitled  "An 
act  to  amend  the  act  supplementary  to  the  act  to  prevent  unauthorized  banking  and  the  circU' 
lation  of  unauthorized  bank  paper." 

Digitized  by  VjOOQIC 


1954 
J>t.V,Ch.A  BANKS  AND  BANKING.  §§  7597-7600 

being  presented  for  redemption ;  and  any  person  who  shall  violate  any 
of  the  provisions  of  this  section  shall  forfeit  and  pay  to  the  state  of 
Ohio,  for  every  such  offense,  not  less  than  fifty  nor  more  than   two 
hundred  dollars,  at  the  discretion  of  the  court,  with  costs  of  suit,  to  be 
recovered  in  an  action  of  debt  to  be  prosecuted  and  collected  by  the 
prosecuting-attorney  of  the  projjer  county,  and  by  him  paid  into  the 
treasury  of  the  proper  county,  for  the  use  of  the  state. 
S  6.      \RepeaUd  May  \,  1854:  52  v.  133.] 
Duty  of  pro»ecu-       [7597]  §  7.     It  is  hereby  made  the  especial  duty  of  the  prosecuting 
ting  attorney.       attorney  of  each  county  in  this  state  to  inquire  into  all  cases  where  he 
may  have  reason  to  believe  that  offenses  shall  have  been  committed 
against  the  provisions  of  this  act;  and  if,  upon  such  inquiries,  he  shall 
have  good  cause  for  believing  that  any  such  offense  shall  have  been 
committed,  immediately  to  prosecute  the  offenders  thereof. 
When  act  to  uke        g  g.       This  act  shall  take  effect  and  be  in  force  from  and  after 
the  first  day  of  March  next. 

An  Ad  to  amend  the  act  entitled  "an  act  supplementary  to  the  act  to  prevent 
unauthorized  banking,  and  the  circulation  of  unauthorised  bank  paper, 
passed  January  twenty-second,  one  thousand  eight  hundred  and  forty-six." 

(Passed  March  2,  1»46:  44  v.  116.] 

Ceruiii  act  modi.    [75981  %x.Be  it  enacted  by  the  General  Assembly  oftlu  state  of  Ohio,  That 
fi^ed,  suspended,    jq  mucii  of  the  act  entitled  an  act  supplementary  to  the  act  to  prevent 
unauthorized  banking,  and  the  circulation  of  unauthorized  bank  paper, 
passed  January  twenty-second,  one  thousand  eight  hundred  and  forty- 
six,  as  prohibits  the  state  treasurer  of  this  state  from  putting  in  circula- 
;  •  tion  or  passing  out  any  note  or  notes  of  any  bank  described  in  the  fifth 

section  of  this  act,  to  which  this  is  an  amendment,  be  and  the  same 

is  hereby  suspended  until  the  fifteenth  day  of  August  next;  and  that 

k     .  from  and  after  said  fifteenth  day  of  August  it  shall  be  unlawful  for  the 

i'  treasurer  of  state,  the  county  treasurer  of  any  county,  or  any  collector 

'     '  of  tolls  on  any  of  the  public  works  of  this  state  either  to  receive,  pay 

out,  or  otherwise  give  circulation  to  any  note  or  notes  of  any  of  the 
'-•-  banks  described  in  the  fifth  section  of  the  act  aforesaid. 

An  Act  to  suppress  the  circulation  of  counterfeit,  wort/tless,  broken  and  altered 
bank  notes  in  the  state  of  Ohio. 

[Passed  an4  look  cfTect  April  5,  1866:  63  v.  136.] 

^V  woTthicss  or  [7599]  %\.Be  it  enacted  by  the  General  Assembly  of  the  state  of  Ohio,  That 
counterfeit  noiej.  whenever  any  officer  or  clerk  of  any  incorporated  bank,  or  any  banker, 
exchange  broker,  or  a  regular  dealer  in  money,  or  any  clerk  employed 
by  either  of  them,  shall  have  offered  to  him,  for  sale,  exchange,  deposit, 
or  in  payment  of  debt,  at  his  office  or  place  of  business,  any  bank 
note  or  notes,  knowing  the  same  to  be  counterfeit,  worthless,  broken 
or  altered,  he  shall  forthwith  write  or  stamp  upon  said  note  or  notes 
upon  the  face  thereof  with  ink,  the  name  of  the  bank,  banker,  exchange 
broker,  or  regular  dealer  in  money,  and  the  date  of  said  writing  or 
stamping,  and  the  word  counterfeit,  worthless,  broken,  or  altered,  as 
the  case  may  be,  and  return  such  note  or  notes  to  the  person  claiming 
to  be  the  owner  of  the  same. 
Penalty  for  stamp.  [7600]  §  2.  That  if  any  officer  or  clerk  of  a  bank,  or  any  banker, 
ine««nuinenote«.gj.^j^^jjgg  broker,  dealer  in  money,  or  any  clerk  employed  by  either 
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of  them  shall  write  upon  or  stamp  any  genuine  bank  note  or  notes,  as 
prescribed  for  in  section  one,  such  bank,  banker,  exchange  broker,  or 
dealer  in  money,  shall  be  liable  to  the  person  holding  the  same,  and 
upon  satisfactory  evidence  being  produced  of  the  genuineness  of  said 
note  or  notes,  said  bank,  banker,  exchange  broker,  or  dealer  in  money, 
as  the  case  may  be,  shall  redeem  the  same  without  delay,  at  the  cur- 
rent value  of  such  note  or  notes,  at  the  time  the  same  were  stamped. 

[7601]  §  3.  That  if  any  bank,  banker,  exchange  broker,  or  a  regular  p«a«ity  for  refusal 
dealer  m  money,  shall  knowingly  refuse,  neglect  or  fail  to  write  upon^;'|J^P  """"='• 
or  stamp,  or  cause  to  be '  written  upon  or  stamped,  such  counterfeit, 
worthless,  broken  or  altered  bank  note  or  notes,  which  have  come  into 
his  or  their  possession,  as  provided  in  section  one  of  this  act,  he  shall 
forfeit  and  pay  not  exceeding  one  hundred  dollars  nor  less  than  fifty 
dollars  for  every  such  offense. 

[7602]  §  4.  That  all  penalties  imposed  by  this  act  shall  be  recovered  Penalties— how  re- 
by  civil  action,  in  the  name  of  the  state  of  Ohio,  before  any  court  of  *°'""''- 
competent  jurisdiction,  or  by  indictment;  and  all  penalties  incurred 
under  this  act,  when  collected,  shall  be  paid,  one-half  to  iht  informant, 
and  the  other  half  to  the  treasurer  of  the  county  in  which  the  judgment 
is  recovered  for  the  same,  for  the  use  of  the  state  of  Ohio. 

§  5.        This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

• 

An  Act  to  authorize  banking  companies  to  hold  real  estate. 

[Passed  and  took  effect  April  9, 18S6:  53  t.  1S7.] 

[7603]  §  I.  ^^    /■/  enacted  by   the    General    Assembly 'of  the  State  ^  B»n.king  con^ 

-J-,  .         Ji  ,.     ,         I  -  /.      1  •  ,  f  t      .  ,       •'    panics  may  hold 

Onto,  That  all   banking   companies  of  this    state,   which   have   been  real  e«aie. 
heretofore  incorporated,  or  which  may  hereafter  be  incorporated,  are 
hereby  authorized  to  acquire,  hold  and  convey  such  real  estate  as  may 
be  necessary  as  a  place  for  the  convenient  transaction  of  the  business 
of  said  companies. 

An  Act  further  to  prevent  the  taking  of  nsiirious  interest  on  the  part  of  ^'^mui  2w" 
banks,  and  to  pra'cnt  confession  of  Judgments  on  warrants  of  attorney  undtr. 
in  favor  of  banks. 

(Passed  April  5,  am!  took  clTcc:  May  1, 18.'>9:  86  v.  171.] 

[7604]  §  1.  .^i"    it  enacted   by   the    General   Assembly   of  the    State  r/ Usury  may  be  set 
Ohio,  That  whenever  usurious  interest  shall  have  been  charged  or  ^Jdemen'twUhoS't 
taken  in  this  state  by  any  bank,  whether  incorporated  by  the  laws  of  ten  Jer  of  ^amount 
this  state  or  elsewhere,  it  shall  be  lawful  for  any  party  or  parties  to  an    *    '^ 
action  brought  upon  any  bond,  bill,  note,  or  other  instrument  of  writing 
in  which  such  usurious  interest  shall  have  been  charged  or  included, 
at  any  time  before  or  after  judgment  to  set  up  and  prove  the  taking  or 
demand  of  such  usurious  interest,  without  tendering  to  such  bank  the 
legal  amount  of  debt  and  interest  due  on  such  obligation. 

[76051  §2    That   in   all  cases  in  which  judgment  shall  have  been  setting  aside  iudp 
heretofore  rendered  in  favor  of  such  bank  or  banks  upon  default,  »/Xed  an"i°pe.r 
or  upon  a  warrant  of  attorney  to  confess  judgment,  it  shall  be  the  duty  mitting  usury  to 
of  the  court  in  which  such  judgment  was  rendered,  at  any  time  before  \l^  "p  ""  "'• 
such  judgment  shall  have  been  satisfied,  upon  affidavit  of  any  defend- 
ant against  whom  such  judgment  was  rendered,  setting  forth  the  facts 
constituting  such  usurious  demand,  to  set  aside  such  judgment,  and  per- 
mit such  defendant  or  defendants  to  file  his  or  their  answer  in  said 
action,  setting  up  such  usurious  demand,   without  tendering  to  such 
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bank  the  legal  amount  of  debt  and  interest  due  on  the  bond,  bill,  note, 
or  other  obligation  upon  which  said'action  was  founded. 
§  3     {Repealed  April  3,  1861 :  58  v.  48.] 

suns    BY    AND   AGAINST   BANKS. 

An  Act  to  declare  the  rights  of  banks  ificoif  orated  by  governvunts  other  than 
the  state  of  Ohio,  to  sue  in  the  courts  <f  this  state. 

(Passed  March  r.',  IS-lTi:  4:t  v  88.) 

Whereas,  Doubts  have  arisen  whether  the  act  passed  March  eigh- 
teenth, one  thousand  eight  hundred  and  thirty  nine,  entitled  "  an  act 
further  to  amend  the  act  entitled  an  act  to  prohibit  the  issuing  and  cir- 
culating of  unauthorized  bank  paper,"  passed  January  twenty-seventh, 
one  thousand  eight  hundred  and  sixteen,  does  not  prohibit  banking 
institutions  incorporated  by  any  government  other  than  this  state,  to  sue 
in  the  courts  of  this  state — to  remove  such  doubts — 
Suits  by  foreign  [7606]  §  I.  Be  it  enacted  l)y  the  General  Assembly  of  the  State  of 
banits.  Ohio,  That  the  act  first  in  the  preamble  of  this  act  mentioned,  shall  not 

be  so  construed  in  any  court  of  this  state,  or  elsewhere,  as  to  prohibit 
any  person,  or  company  of  persons,  incorporated  by  any  government 
other  than  the  government  of  this  state,  and  doing  business  lawfully  as 
a  bank,  at  the  place  of  the  location  of  such  bank,  without  any  inten- 
tion to  infringe  the  laws  of  this  state,  from  having  power  and  right  to 
institute,  maintain,  and  prosecute,  any  action  at  law  or  suit  in  equity  in 
any  court  in  this  state,  in  his  or  their  corporate  name,  nor  from  enjoy- 
ing and  enforcipg  all  judgments  and  decrees  heretofore  rendered,  or 
which  hereafter  may  be  rendered  in  the  courts  of  this  state  in  like  man- 
ner, and  under  like  regulations,  as  non-residents  are,  or  may  be  per- 
mitted to  sue  in  courts  of  this  state,  and  enjoy  and  enforce  the  judg- 
ments and  decrees  thereof. 
Remedv againii  [7607] § 2.  The  rights,  credits,  moneys,  and  effects  of-  such  in- 
foreign  Wki.  corporations  which  may  be  in  this  state,  shall  be  subject  to  attach- 
ment and  equity  proceedings,  as  the  rights,  credits,  moneys,  and 
effects  of  non-residents  are  or  may  be  so  subject. 

•An  Act  to  regulate  judicial  proceedings  where  banks  and  bankers  are 

parties. 

(Passed  March  8,  1844:     43  v.  07.] 

Declarauon  in  [7608]  §  I.  .5^  it  enacted  by  the  General  Assembly  of  the  State  of 
Wks"*"""  (^^i^^  That,  in  all  actions  against  any  bank  or  banker  for  the  non-pay- 
ment of  any  note,  bill,  check,  draft,  certificate  of  deposit,  or  other 
written  evidence  of  debt,  the  plaintiff  may  declare  for  money  had  and 
received,  and  file  with  his  declaration  a  pertinent  description  of  the 
written  evidence  of  the  debt  for  which  suit  was  brought,  and,  on  the 
trial,  give  the  same  in  evidence,  and  recover  judgment  for  the  amount 
due  thereon,  vfith  lawful  interest  from  the  time  the  same  became  due 
and  payable. 

ft  2.     [Repealed  MdiKh  11,  1853:  51  v.  163.] 
7609}  §  3.     In  all  cases  where  proceedings  have  been  commenced 
neMS'agiiMt'  ^gamst    any    bank    or    banker,    either     at    law    or   in   chancery,   to 
bank.  subject  the  rights,  cfedits,  moneys,  and  effects  of  such  bank  or  t>ankec 

to  the  payment,  of  his  debts,  the  president,  directors,  cashier,  clerks, 
tellers,  and  other  officers  and  agents  of  such 'bank  or  banker  shall  be 
competent  witnesses  for  the  party  bringing  the  suit,  notwithstanding 
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.mv  int-rcst  they  may  have  in  the  event  of  the  suit,  and  may  be  re- 
quired, at  any  time  after  the  commencement  of  such  proceedings,  to 
testify  by  deposition,  as  in  cases  of  non-resident  or  going  witnesses: 
provided,  that  nothing  in  this  act  contained  shall  he  construed  to  re- 
<]uire  any  witness  to  give  evidence  tending  to  criminate  himself. 

S4.     \ Repealed  May  14,  1878:  75  v.  792.] 

[76101^  5-     All  suits  heretofore  commenced  under  the  provisions  c  •.  1 

L  -,1  1  .J-',  1-  ,  Suits  commenced 

of  the  act  entitled    "an    act   to  regulate  judicial    proceeding  where  under  certain  u>m 
banks  and  hankers  are  parties,  and  to  prohibit  the  issuing  of  bank  bills  '"''J'"  hereto: 
of  certain  descriptions,"  passed  January  twenty -eighth,  one  thousand 
eight  hundred  and  twenty-four,  and  the  act  entitled  "an  a(^t  to  amend 
the  act  entitled  'an  act  to  regulate  judicial  proceedings  where  banks 
and  bankers  are  parties,  and  to  prohibit  the  issuing  of  bank  bills  of 
certain  descriptions,  passed  January  twenty-eighth,  one  thousand  eight 
hundred  and  twenty-four,  and  to  declare  the  meaning  and  intention  of 
the  ninth  section  thereof,'"  passed  March  fifth,  one  thousand  eight  hun- 
dred and  forty-two,  whether  judgment  has  been   obtained  or  not,  or 
decree  rendered,  shall,  in  all  respects,  be  proceeded  with  in  the  same 
manner  as  though  such  suits  had  been  originally  commenced  under  the 
provisions  of  this   act;  and   the   above   recited   acts,  passed   January 
twenty-eighth,  one  thousand  eight  hundred  and  twenty-four,  and  March 
fifth,  one  thousand  eight  hundred  and  forty-two,  be  and  the  same  are  And  repealed, 
hereby  repealed:  provided,  that  this  act  shall  not  affect  any  special  act  «"=-. 
for  the  relief  of  any  institution  or  company  which  has  exercised  or  as- ' 
Bumed  any  banking  powers,  or  for  the  relief  of  the  creditors  thereof. 

An  ,  let  to  amend  the  act  entitled  an  act  to  regulate  the  prat  ice  of  judicial  eourtu 

(Passed  January  25,  1IC)1 :  49  v.  •ri.\ 

\i^\\\%\.  He  It  eiMcted  l/y  ttu  Geturai  Assembly  of  the  titate  ^  i„  ,„„,„„  (,j„it 
Ohio,  That  in  any  suit  now  pending,  or  which  may  hereafter  be  insti-  notes.,  iiow  de- 
lated against  any  bank,  or  against  any  stockholder,  shareholder,  officer  iojl!'.'"' '"  '"'""'' 
or  agent  of  any  bank,  whether  authorized  or  unauthorized  by  law,  and 
whether  the  charter  of  such  bank,  in  case  such  bank  were  ever  incor- 
porated, has  expired  or  not,  upon  the  bank  bills  or  notes  of  such  bank, 
authorized  or  unauthorized,  it  shall  not  be  required,  for  the  sufficiency 
of  the  pleadings  in  such  action,  that  the  plaintiff's  declaration  shall 
contain  a  separate  count  on  each  bank  bill  or  note;  but  such  bank  bills 
or  notes  may  be  given  in  evidence  under  any  count  of  the  declaration 
containing  the  allegation  that  the  plaintiff  is  the  holder  of  sundry  bank 
bills  or  notes,  issued  by  such  bank,  amounting,  in  the  whole,  to  a  cer- 
tain sum  named  in  the  declaration,  without  setting  forth  the  date,  de- 
nomination, or  names  of  the  payees,  and  other  particulars  of  the  con- 
tents of  such  bills  or  notes,  or  of  any  of  them  ;  and  such  bank  bills  or 
notes  may  also  be  given  in  evidence  under  the  common  counts,  in  the 
action  of  debt  and  assumpsit. 

[76riJ§2.  And,   in  case  the  defendant  or  defendants,   in   any  such 
action,   shall  require  of  the  plaintiff  a  bill   of  the   particulars  of  his  bm of  p«rt??u'Jr»- 
demand,  or  a  copy  of  the  bills,  notes,  or  papers  which  the  plaintiff  d© 
signs  to  offer  in  evidence,  it  shall  be  sufficient  for  the  plaintiff,  in  order 
to  entitle  him  to  give  such  bills  or  notes  in  evidence,  to  furnish  the  de- 
fendant or  defendants,  or  to  file  in  the  cause  in  court  a  writing,  setting 
forth  the  amount  of  such  bills  or  notes  of  each  denomination  held  by 
him,  without  giving  a  copy  of  each  of  such  bills  or  notes,  or  any  further 
particulars  thereof:    provided,  that   any  defendant   or   defendants   in  B„t  „,„„  be  ,■- 
any  such  action,  may  at  any  time   before  or  after  the  filing  of  the  hibited  on  de- 
declaration,  apply  to  the  court  in  which  the  action  is  pending,  or  to  the  ""'"''• 
VOL.  u — 19 
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president  judge  thereof,  for  an  order  requiring  (he  ])Iai)itifi"  or  plaintilfe 
to  produce  ^lefore  the  clerk  of  the  court,  at  his  office,  at  such  time  as 
the  court  or  judge  may  direct,  for  the  inspection  by  the  defendant  or 
defendants,  or  any  of  them,  of  all  the  bills  or  notes  upon  which  the 
plaintiff  or  plaintiffs  seek  to  recover;  and  in  case  such  plaintiff  or 
plaintiff;!  shall  refuse  to  comply  with  such  order,  upon  being  duly  no- 
tified thereof,  he  or  they  shall  be  precluded  from  recovering  in  such 
action  upon  all  bills  or  notes  not  produced  in  pursuance  of  such  order: 
provided,  however,  that  the  court  or  judge  may,  upon  good  cause 
shown,  extend  the  time,  or  appoint  another  suitable  time  for  such  in- 
spection of  said  bills  or  notes  before  the  clerk,  where  the  plaintiff  or 
E*  intiffs  have  been  prevented  from  a  compliance  with  sud»  order  as 
t  made. 
§§  3>  4-     \Rtpfaled  March  ii,  1853  :  51  v.  164.] 


ASSETS,  BTC.,  OF  EXPIKED  AND   WSOLVENT   BANKING   COMPANIES. 

An  Act  to  provide  for  the  distribution  of  the  assets  of  expired  banking  com- 
panies. 


[Fused  March  14, 18SI :  4»  t.  M.] 


PncMdings  to  (''<►*•*]§  I.  B^  i'  enacted  by  the  General  Assembly  tf  the  ^tait  <^ 
•buin  an  account  OAiu,  'I'hat  in  all  cases  where  the  charter  of  any  banking  company  has, 
•fasutt.  ^^^  ^^^  hereafter  have  expired,  or  become  forfeited,  aiiy  stockholder  or 

stockholders,  or  other  person  or  persons,  in  interest,  may,  at  any  time, 
by  petition  in  chancery,  in  a  suit  to  be  commenced  in  the  county  where 
such  bank  was  located,  be  entitled  to  have  any  person  or  persons  hold- 
ing, or  having  received  any  funds,  credits,  or  assets  of  such  banking 
company,  render  a  full  and  fair  account  of  the  same. 
UMMitonasMt^  f3614J  §  3.  That  in  taking  such  account,  the  person  or  persons  so 
etc.  kelding  or  having  received  said  funds,  credits,  or  assets  of  such  bank- 

ing company,  shall  stand  chargeable  with  interest  u]>on  all  sums  of 
money  and  credits  by  him  or  them  held,  and  with  all  rents  and  profits 
received  or  enjoyed  of  the  same,  from  the  time  of  having  first  received 
said  funds  and  credits,  or  having  enjoyed  and  received  said  rents  and 
profits,  except  in  cases  where  by  proof  made  to  the  satisfaction  of  the 
court,  said  person  or  persons  have  kept  and  held  said  funds  in  tniat 
upon  deposit,  without  using  or  receiving  any  benefit,  use,  or  profit  of 
the  same;  and  in  stating  said  account,  interest  shall  be  c(»nputed,  and 
rents  made  annually. 

[7615]  §3.  That  in  case  any  person  or  persons  holding  any 
fimds  or  assets  of  such  banking  company,  shall  claim  to  hold,  or  to 
have  rec:eivcd  the  same  in  a  fiduciary  capacity,  to  meet  any  contingent 
or  future  liability  of  such  company,  it  shall  be  lawful  for  the  court  to 
appoint  a  receiver  or  receivers  of  all  such  funds  or  assets,  as,  upon 
hearing  of  said  cause,  shall  be  found  necessary  to  meet  and  discharge 
all  such  contingent  or  future  liabilities  of  such  banking  company;  and 
te  order  such  funds  to  be  loaned,  with  good  and  sufficient  security,  upon 
annual  intere.it,  until  the  time  when  such  contingent  and  future  liabili- 
ties may  be  finally  discharged  or  barred  by  laws  of  limitation :  pro- 
vided, that  said  funds  so  loaned  upon  annual  interest  shall  be  made 
payable,  either  in  whole  or  part,  as  may  be  necessary  to  pay  any  such 
accruing  contingent  liabilities,  within  thirty  days  after  the  notice  and 
demand  of  the  same. 

[7616]  §4.  That  all  accruing  interest  and  rents  upon  such  funds 
and     assets,    after     discharging    such    contingent    liabilities     arisin^r 
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during  the  year,  shall  be  annually  divided  and  paid  over  to  the  sev- 
eral parties  in  interest,  according  to  their  respective  distributive  shares 
in  said  fund,  to  be  determined  and  settled  by  said  court,  in  and  by 
their  final  decree  in  said  cause  ;  and  the  principal  of  said  fund,  and  all 
assets  so  belonging  to  said  company,  shall,  according  to  the  decree 
and  order  of  the  court,  upon  final  discharge  or  termination  of  said 
contingent  liabilities  of  said  company,  be  in  like  manner  distributed 
and  paid  over  to  the  several  parties  in  interest,  acco/ding  to  their 
respective  distributive  shares,  as  determined  by  the  decree  of  said 
court. 

jtn  Act  authoriiing  tlu  examination  of  banking  corporations  in  certain 

cases. 

[Passed  and  took  tffact  April  2,  I8S9:  M  v.  117.] 

[76171  §  I.  if«  if   enacted  by   the    General  Assembly  of  the    State  of  wh*n«:prei«. 
Ohio,  That  any  banking  corporation  in  the  state  of  Ohio,  organized  «IIi!i!llI!?  "'"'** 
nnder  the  laws  thereof,  which  shall  have  suspended  payment  upon  its 
notes  of  circulation  or  other  liabilities,  or  shall  have  made  an  assign- 
ment in  trust  of  its  effects,  or  any  part  thereof,  for  the  purpose  of  pre- 
ferring any  of  its  creditors,  whereby  the  provisions  of  the  charter  of 
any  such  corporation,  or  the  law  under  which  the  same  is  organized, 
the  supreme  court  of  Ohio  has  power  to  appoint  a  master  commis- 
sioner, examiner  or  other  person,  for  the  purpose  of  investigating  the 
condition  and  management  of  said  corporation.     The  master  commis- 
sioner, examiner,  or  other   person,  who  may  be  appointed  by   the 
.  supreme  court  of  Ohio  to  make  such  examinations,  shall  examine  fully  hu  dutie*. 
in  reganl  to  all  such  matters  touching  the  condition  and  management 
of  such  corporation  as  may  be  directed  by  the  court,  and  for  that  pur- 
pose power  is  given  him   to  issue  process  for  the  attendance  of  wit-  HU  powen 
nesses,  the  production  of  papers,  books,  and  accotmts  necessary  for 
such  examination ;  also,  to  summon  the  officers,  agents,  assignees,  or 
employes   of  .said    corporation,  or  other  persons,  to  appear  before 
him  and  testify  in  relation  to  the  condition  and  management  of  said 
corporation,  and  also  to  take  all  necessary  testimony  to  show  the  con- 
dition and  management  of  the  affairs  of  said  corjioration. 
[7618]  §  2-  That  said  master  commissioner,  examiner,  or  other  person,  s«m. 
who  may  be  appointed  by  said  court,  shall  have  power  to  compel 
the  service  of  his  process,  the  attendance  of  witnesses  and  other  per- 
sons, the  production  of  books,  papers,  and  accounts,  to  compel  answers 
to  questions  which  may  be  propounded  to  all  persons  by  him  sworn, 
and  to  enforce  all  orders  by  him  made  touching  such  examination,  by 
proceeding  for  contempt,  as  fully,  and  to  the  .same  extent,  as  any  court 
of  the  state  of  Ohio  can. 

[761!>]§3.    The    master  commissioner,   examiner,    or    other  person,  HUoath. 
before  entering 'upon  the  duties  of  such  appointment,  shall  take  an 
oath,    that    he   will    faithfully,    honestiy,    and    impartially    discharge 
the  same,  and  shall  repiort  his  proceedings  lo  ihe  supreme  court  as  it 
may  require. 

[7620]  §  4.  That  if,  u|)on  the  examination  of  the  officers,  agents,  „;,  pow«n. 
employes  or  assignees  of  said  corporation,  or  from  the  evidence 
of  other  witnesses  sworn,  it  shall  appear  that  there  are  books,  papers,  or 
accounts  material  and  necessary  to  the  examination,  provided  for  in 
this  act,  in  the  possession,  or  under  the  control  of,  or  within  the  knowl- 
edge of  such  officers,  agents,  employes,  or  assignees,  within  the  state  of 
Ohio,  or  elsewhere,  which  now  belong  to,  or  once  did  belong  to  said 
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corporation,  the  originals  of  which  can  not  be  produced  at  such  exam- 
ination, such  master  commissioner,  examiner,  or  other  person  shall  have 
power  to  the  same  extent,  and  in  the  same  manner  as  is  prescribed  by 
section  two  of  this  act,  to  compel  the  oflicers,  agents,  employes  oi 
assignees  of  said  corporation  to  produce  upon  such  examination,  attested 
copies  of  said  books,  papers,  or  accounts. 

§  5.       This  act  shall  take  effect  upon  its  passage. 

An  Act  supplementary  to  an  act  entitled  "  an  act  to  prohibit  unauthorized 
banking  and  t/ie  oirculation  of  unauthorized  bank  paper,"  passed  March 
12,  1845. 

(Passed  May  1,  1354:  S2  v.  IS3.] 

[7621]  §  I.  Be  it  cfutcted  by  the  General  Assembly  0/  the  State  oj 
Ohio,  That  it  shall  be  unlawful  for  any  officer  or  agent  of  any  banking 
company,  or  of  any  other  incorporated  company,  any  private  banker, 
broker,  dealer  in  money,  the  treasurer  of  this  state,  or  the  treasurer  of 
any  county  of  this  state,  or  any  clerk  or  agent  of  any  private  banker, 
broker,  or  dealer  in  money ;  or  any  clerk  or  assistant  of  the  treasurer 
of  state,  or  of  the  treasurer  of  any  county  of  tl|is  state,  either  directly 
or  indirectly,  to  put  in  circulation,  pay  out,  loan,  or  exchange,  other- 
wise than  to  send  or  deliver  for  the  purpose  of  redemption,  to  the  com- 
pany, person  or  persons,  trustee  or  trustees,  bound  to  redeem  the  same, 
any  bank  nofe  or  notes  of  any  bank  of  this  state,  whose  charter,  or 
whose  right  to  issue  notes  of  circulation,  shall  have  expired,  or  which 
shall  have  given  notice  officially  of  its  intention  to  close  its  banking 
business ;  and  any  per.son  or  i>ersons  who  shall  violate  any  of  the  fore- 
going provisions  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding 
five  hundred  dollars  for  each  and  every  offense,  or  be  imprisoned  in 
the  jail  of  the  county,  for  any  period  of  time  not  exceeding  thirty 
days,  or  both,  at  the  discretion  of  the  court:  provided,  that  no  uuch 
company,  after  the  passage  of  this  act,  shall  re-issue  any  of  its  circula- 
ting notes  redeemed  by  it,  or  received  in  the  ordinary  .course  of  busi- 
ness, but  shall  keep  a  regular  account  thereof,  and  riiontlily,  in  the  pres- 
ence of  the  auditor  and  treasurer  of  state,  burn  the  same. 

[7622]  8  2.  It  shall  be  unlawful  for  any  person  or  persons,  whose 
duty  it  is,  or  who  is  or  are  bound  by  any  law  of  this  state  to 
redeem  the  notes  of  any  banking  company,  whose  charter  or  right  to 
issue  notes  of  circulation  shall  have  expired,  or  which  has  given  notice, 
officially,  of  its  intention  to  close  its  banking  business;  or  for  any 
trustee  or  trustees  of  such  banking  company,  or  any  agent  of  such  per- 
son or  persons,  trustee  or  trustees  as  aforesaid,  to  put  in  circulation  pay 
out,  loan  or  exchange,  either  directly  or  indirectly,  any  note  or  notes 
of  any  such  banking  company,  described  in  this  section  of  this  act ; 
and  any  person  or  jsersons  offending  against  the  provisions  of  this  sec- 
tion mentioned,  shall  be  deemed  guilty  of  a  misdenfcanor,  and  upon 
conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding  one  thou- 
sand dollars,  or  imprisoned  in  the  county  jail  for  any  period  of  time 
not  exceeding  thirty  days,  or  both,  at  the  discretion  of  uie  court. 

[7623]  §  3.  Prosecutions  for  violations  of  this  act,  shall  be  by  imoi 
mation  of  the  prosecuting  attorney,  or  by  indictment  of  the  grand  jury 
of  the  county  in  which  the  offense  was  committed,  in  the  court  of 
common  pleas,  or  any  other  court  having  competent  jurisdiction  of  like 
offenses. 

[7624]  §4.  That  section  six  of  the  act  entitled  "an  act  supplement[ary] 
to  the  act  entitled  an  act  to  prevent  unauthorized  banking,  and  the  cir- 
culation of  unauthorized  bank  paper,"  passed  January  22,  1846,  be  and 
tiie  same  is  hereby  repealed. 
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[7025]  §5.  It  shall  be  the  duty  of  the  trustee  or  trustees,  or  agent  p«nau>  for  noi 
of  any   banking    company,    whose    charter   or    right   to   issue    notes  "=<*==""■'« 
of  circulation  shall  have  expired,  or  which  has  given  notice,  officially, 

of  its  intention  to  close  its  banking  business,  to  redeem  its  notes  in  the  .  .  , 

order  of  their  presentation ;  and  on  the  refusal  of  the  trustee  or  trus-  > vV^i 

tees,  or  agent,  to  redeem  any  notes  presented  for  redem))tion,  the  holder 
thereof  shall  have  the  same  protested :  and  all  protested  notes  shall 
draw  interest  at  the  rate  of  fifteen  per  cent.  i)er  annum,  from  the  date 
of  protest  until  redeemed. 

§  6.       This  act  to  take  effect  from  and  after  the  first  day  of 
December  next. 

STOCKS,  ETC.,   DEPOSITKD    nV    BANKS. 

An  Act  to  provide  more  effectually  for  the  sa/e-keeping  of  the  securities 
deposited  by  banks,  and  for  the  redemption  of  their  notes. 

[Passed  and  took  effect  April  5,  18S9:  M  t.  IS2.] 

f7<)'i<»]§i.  Be  it  enacted  by  the   General  Assembly  of  the    State  ^  certificates  of 
O/iio,  'I'hat  the  certificates  of  the  funded  debt  of  this  state  and  of  the  [h;:,>''d4o-it~witk 
United  States,  required  to  be  deposited  with  and  transferred  to  the  »iaie  treasurer, 
treasurer  of  state  as  security  for  the  redemption  of  circulating  notes  '""' "'  '"' 
of  independent  banking  companies,  agreeably  to  the  provisions  of  the 
act  to  incorporate  the  state  bank  of  Ohio,  and  other  banking  companies, 
passed  February  24,  1845;  ^"<i  the  certificates  of  the  funded  debt  of 
this  state,  of  the  United  States,  and  of  other  states,  re(]uired  to  be  ^ 

transferred  to  the  auditor  of  state  as  security  for  the  rcdemiuion  of  the 
circulating  notes  of  banking  companies,  agreeably  to  the  provisions  of 
the  act  to  authorize  free  banking,  passed  March  21,  1851,  and  of  the 
act  supplementary  to  the  last  mentioned  act.  passed  April  11,  1856, 
shall  hereafter  be  deposited  with  the  treasurer  of  state,  and  be  carefully 
preserved  by  him  in  the  state  treasury ;  and  all  su<:h  certificates  as  shall 
have  heretofore  been  transferred  to  the  auditor  of  state  shall  be  by 
him  deposited  with  the  treasurer  of  state,  and  be  carefully  preserved  by 
him  in  the  state  treasury.  All  such  certificates,  so  'deposited,  as  shall 
be  transferable  at  any  agency  or  office  of  this  state,  of  the  United 
States,  or  of  any  other  state,  shall  be  transferred  and  made  payable  to 
"the  treasurer  of  the  state  of  Ohio,  and  the  comptroller  of  the  treasury 
of  the  state  of  Ohio,  for  the  use  of"  (naming  the  particular  banking 
company  owning  or  depositing  the  same);  and  such  certificates  so  depos- 
ited, and  that  have  heretofore  been  deposited,  shall  be  subject  to  sale  and 
transfer  upon  the  written  authority  of  the  treasurer  of  state,  the  comp- 
troller of  the  treasury,  and  of  the  president  or  cashier  of  the  particu- 
lar banking  company  owning  or  depositing  the  same,  and  not  other- 
wise, except  as  hereinafter  provided  ;  and  all  of  such  certificates  «o  de- 
posited, as  shall  be  payable  to  any  person  or  ])ersons,  corporation  or 
banking  company,  or  order,  or  assigns,  or  bearer,  or  as  shail  be  trans- 
ferable by  delivery,  shall,  by  special  indorsement  thereon,  be  assigned 
to  the  treasurer  and  comptroller  for  the  use  of  the  banking  company 
owning  or  dejwsiting  the  sam'e,  in  the  manner  aforesaid;  and  such  cer- 
tificates as  shall  be  so  assigned  and  deposited,  and  such  as  have  heretofore 
been  deposited,  shall  be  transferable  by  indorsement  of  the  treasurer  '. 

and  comptroller,  by  special  indorsement,  to  the  banking  company  own- 
ing or  depositing  the  same,  or  to  such  person  or  persons,  company  or 
corporation,  as  the  president  or  cashier  of  the  proper  banking  company 
shall  authorize  in  writing,  and  not  otherwise,  except  as  hereinafter  pro- 
vided; but  no  such  transfer  or  assignment  shall  be  made,  unless  the 
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banking  company  owning  or  depositing  such  certificates,  shall  be  enti- 
tled thereto,  agreeably  to  the  provisions  of  the  act  under  which  the 
banking  company  shall  have  been  organized. 
Accounts  thereof     [7627]  §  2.  It  shall  be  the  duty  of  the  treasurer  of  state,  and  of 
"eMure^anS       ^*^  Comptroller  of  the  treasury,  forthwith  to  make,  and  thereafter  to 
comptroller:         keep  in  their  respective  departments,  accurate  accounts  of  all  certificates 
of  debt  so  deposited  as  aforesaid,  and  of  all  certificates  hereafter  depos- 
ited as  security  for  the  redemption  of  circulating  notes  of  banking  com- 
And  by  regUter     panies;    and  the  treasurer  shall  forthwith  inform  the  register  of  the 
men"  '*'P*"'     bank  department  of  the  certificates  that  have  heretofore  been,  and  that 
may  hereafter  be  deposited;  and  it  shall  be  the  duty  of  the  register  to 
keep  accurate  accounts  thereof;  and  such  accounts,  as  also  all  other 
Accouiiu  open  to  accounts  pertaining  to  banking  companies,  shall,  at  all  reasonable  times, 
loipection.  |jg  open  to  the  inspection  and  examination  of  any  officer  or  agent  of  any 

of  said  banking  companies;  of  the  governor,  auditor  of  state,  treasurer, 
comptroller,  and  attorney-general,  or  either  of  them,  or  any  commis- 
sioner appointed  by  the  governor  for  that  purpose,  and  of  any  commit- 
tee of  the  general  assembly,  or  either  branch  thereof,  thereunto  author- 
ized by  resolution. 
Engraving  piate«      [7628]  §3.  Whenever  any  banking  company  shall  desire  to  have 
^uu^sof ?o"mp*' any  plate  or  plates  for  circulating    notes  engraved,  or   any    blank 
troiier  and  treas-    circulating  notes  printed,  and  shall  notify  the  comptroller  thereof  in 
"""  writing,  the  comptroller  shall  issue  an  order  to  the  treasurer  of  state  to 

cause  the  same  to  be  engraved  or  printed,  specifying  particularly  in  the 
order  the  denomination  or  denominations  of  the  plate  or  plates  to  be 
engraved ;  or  the  several  denominations  of  the  blank  notes  to  be  printed, 
with  the  amount  of  each  denomination;  and  the  treasurer  of  state  shall 
strictly  observe  such  order  in  causing  such  engraving  and  printing  to 
be  done;  and  upon  the  delivery  to  the  treasurer  of  any  blank  printed 
circulating  notes,  the  treasurer  shall  notify  the  comptroller  and  register 
thereof,  and  they,  in  the  presence  of  the  treasurer,  shall  carefully  exam- 
ine the  same,  and  make  an  account  thereof  in  their  respective  depart- 
ments. 
Regiitered  notes  •  [7629]  *§  4.  When  a  banking  company  shall  be  entitled  to  receive 
oflo'tanfs'e'"  ^ny  registered  ndtes,  the  comptroller  of  the  treasury  shall,  on  the 
written  application  of  the  proper  officers  of  the  bank,  issue  an  order 
on  the  treasurer  of  state  therefor,  and  deliver  the  same  to  the  register, 
specifying  in  such  order  the  amount  of  each  denomination  of  unreg- 
istered notes,  to  be  delivered  to  the  register;  and  on  the  presentation 
of  such  order,  and  ascertaining  from  the  accounts  in  his  office  that  the 
banking  company  is  entitled  to  the  same,  the  treasurer  of  state  shall 
deliver  the  notes  si)ecified  in  such  order  to  the  register,  who  shall  forth; 
with  register  and  deliver  the  same  to  the  agent  of  the  banking  company,* 
and  make  an  account  thereof;  but  such  notes  shall  not  be  registered  or 
delivered  unless  it  shall  appear  from  the  accounts  in  the  register's  office 
that  the  bank  is  entitled  thereto. 
Burning  cf  re-  [7630]  §  5.  Whenever  a  banking  company  shall  return  any  of  its 
no™*'*  "'""'"*"*  circulating  notes  to  be  burnt,  the  same  shall  be  burned  to  ashes  by 
the  treasurer  of  state,  in  the  presence  of  the  comptroller  of  the  treasury 
and  the  agent  of  the  bank,  and  four  certificates  thereof  be  made  and 
signed  by  the  treasurer,  comptroller,  and  agent  of  the  bank,  specifying, 
the  amount  of  each  denomination  of  notes  so  burned  to  ashes ;  one' 
copy  of  which  certificate  shall  be  delivered  to  the  agent  of  the  bank, 
and  one  each  to  the  treasurer,  comptroller,  and  register. 
[7631]  §6.  The  auditor  of  state  shall  appoint  some  suitable  person 
as  a  clerk  in  his  office,  who  shall  be  styled  the  register,  and  be 
under  tlie  supervision  and  control  ol  the  auditor.     The  register  shall. 
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without  delay,  make  and  keep  in  his  office  accurate  accounts  of  all  The  t«gi«nF-Mk 
certificates  of  debt  now  detx>sited,  and  that  may  hereafter  be  deposited  a^d"drcu?»tinK''' 
with  the  treasurer  as  security  for  the  redemption  of  circulating  notes  ""'e*  deijvercii  to 
of  banking  companies;  he  shall  also  make  and  keep  an  account  of  the  lurncdToi" 
amount  of  each  denomination  of  the  notes  of  each  banking  company,  *""■"'• 
delivered  to  <such  bank,  and  of  the  amount  returned  and  burned,  so  as 
to  show  the  balance  of  notes  chargeable  to  such  bank ;  and  he  shall 
also  keep  accurate  accounts  of  all  notes  hereafter  registered  and  deliv- 
ered to  each  bank,  and  notes  returned  to  be  burnt,  so  as  at  all  times  to 
exhibit  the  true  amount  of  each  denomination  of  registered  notes  deliv- 
ered to  each  banking  company,  and  the  amount  thereof  returned. 

[7632]  §7.  Whenever  it  shall   be  necessary  to  sell  any  of  the  cer-The  sale  ofi stock 
tificates  of  funded  debt  so  deposited  as  aforesaid,  for  the  redemption  «o  red«m  ncu» 
of  the  notes  of  a  failing  bank,  the  auditor,  treasurer,  and  comptroller  "'  *'''"*  ""  " 
shall  make  an  order  on  the  treasurer  to  sell  such  certificate  and  certifi- 
cates, and  at  such  time  and  times,  place  and  places,  as  may  be  necessary 
to  redeem  the  outstanding  circulating  notes  of  such  bank,  as  the  same 
may  be  presented  for  redemption,  and  produce  the  largest  sum  that  may 
be  obtained  for  such  certificates;  and  when  it  'shall  have  been  deter- 
mined to  make  such  sale,  the  comptroller  shall  issue  an  order  to  the 
treasurer  specifying  what  certificates  shall  be  sold,  and  the  time  and 
times,  place  and  places  of  selling  the  same ;  and  in  making  such  sale 
the  treasurer  shall  be  governed  by  the  provisions  of  the  act  under 
which  such  bank  shall  have  been  organized,  except  as  provided  by  this 
act.     When  any  such  sale  shall  be  made,  the  treasurer  shall  forthwith  Report  of  sale 
report  the  same  and  the  amount  of  money  thence  arising,  to.  the  comp-  accoSnmhereor. 
troller  and  the  auditor,  who  shall  cause  an  account  thereof  to  be  made 
in  their  respective  departments,  and  the  treasurer  shall  be  charged  with 
the  money  as  a  redemption  fund,  and  all  payments  made  by  the  treas-  Paymcmsforre- 
urer  for  the  redemption  of  the  notes  of  a  bank,  shall  be  upon  the  war-  ±K m"dl.""'" 
rant  of  the  auditor,  as  in  other  cases ;  all  notes,  presented  for  redemp- 
tion at  the  treasury,  shall  be  burned  to  ashes  by  the  treasurer  in-  the  Burningredeenicd 
presence  of  the  comptroller  and  register,  and  certificates  of  such  burn-  "°""- 
ing,  signed  by  the  treasurer,  comptroller,  and  register,  shall  be  made, 
and  account  thereof  kept,  as  in  other  cases. 

[76S3]§8.  If  any  banking  company  shall  fail  to  transfer,  and  Proceedings  on 
keep  deposited  widi  the  treasurer  of  state,  the  amount  of  securities  2^'ai*si'^Snk".. 
for  the  redemption  of  circulating  notes  required  to  be  deposited  by  the 
act  under  which  such  banking  company  shall  ha've  been  organized ;  or 
shall  fail  to  make  the  quarterly  returns  of  the  condition  of  the  bank,  or 
to  keep  on  hand  the  amount  of  coin  and  its  equivalent  required  by  the 
act  aforesaid ;  or  if  any  other  violation  of  an);  of  the  provisions  of  the 
act  under  which  such  banking  company  may  be  organized  shall  come 
to  his  knowledge,  the  auditor  of  state  shall  forthwith  notify  the  attorney- 
general  thereof;  and  the  attorney-general  shall  thereupon,  and  also  for 
any  such  violations  that  may  otherwise  come  to liis  knowledge,  proceed 
by  quo  warranto,  in  the  proper  court,  against  such  banking  company  as 
for  a  forfeiture  of  the  corporate  franchises  thereof. 

[7634]  ^  9.    If  the    auditor  of  state,    treasurer  of  state,    or  comp-  Fraudulent  use  or 
troller  of  the  treasury,  or  any  clerk  in  either  of  their  offices,  shall  cunlie"  punuhed 
knowingly  and  purposely,  and  with  intent  thereby  to  cheat  or  defraud  »'  embeijicmeni: 
any  person  or  persons,  or  body  corporate,  use  or  otherwise  dispose  of 
any  of  the  securities  deposited  by  any  banking  company  as  afoiesaid, 
or  any  of  the  circulating  notes  of  any  banking  company,  whether  the 
same  be  registered  or  unregistered,  and  which  may  have  come  into  his 
possession  or  under  his  control,  for  any  of  the  purposes  named  in  this 
act,  or  in  the  several  acts  mentioned  in  the  first  section  of  this  act,  he 
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ProKcaUoDi,  etc.  shall  be  deemed  and  held  guilty  of  embezzlement,  and  prosecuted  by 
indictment  in  any  court  having  jurisdiction  of  the  offense,  and  upon 
conviction  thereof  shall  suffer  the  same  punishment  or  penalty  as  is  or 
may  be  provided  by  law  for  the  punishment  of  persons  guilty  of  the 
embezzlement  of  the  proper  securities  and  moneys  of  the  state ;  and  in 
all  prosecutions  for  embezzlement  under  the  provisions  of  this  act,  the 
securites  and  the  notes  aforesaid,  whether  registered  or  unregistered, 
shall  be  deemed  and  held  to  be  of  the  value  denominated  on  the  face 
thereof. 

[7636] §io.  Sections  seven,  eight,  and  nine  of  the  act  entitled  "an 
act  to  further  provide  for  the  better  regulation,  and  receipt,  disburse- 
ment, and  safe-keeping  of  the  public  revenue,  passed  April  12,  1858," 
are  hereby  repealed :  provided,  that  the  repeal  thereof  shall  not  affect 
the  existing  rights  or  liabilities,  civil  or  criminal,  of  any  person  or  per- 
sons, arising  under  the  sections  so  repealed. 

§  11.      This  act  shall  take  effect  on  its  passage. 


FREE   BANKING. 

An  Act  to  authorize  free  banking. 

[Passed  M»rch  21, 1W1:  49  v.  41.] 

iJftar.kiYg."""*"'  ['*^'^]  §  I.  -^f  «f  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  any  number  of  natural  persons,  not  less  than  three,  may  engage 
in  the  bu.siness  of  banking,  with  all  the  rights,  privileges,  and  powers 
conferred  by  and  subject  to  the  restrictions  of  this  act. 

BANKS — HOW    ESTABLISHED. 
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[7637]  ^  2.  Persons  associating  to  form  a  banking  company  shall, 
under  their  hands  and  seals,  make  a  certificate,  which  shall  specify : 

First — The  name  assumed  by  such  company,  and  by  which  it  shall 
be  known  in  its  dealings;  also,  the  name  of  the  place  where  its  bank 
ing  operations  shall  be  carried  on,  at  which  place  such  banking  com- 
pany shall  keep  an  office  for  the  transaction  of  business,  and  for  the 
redemption  of  its  circulating  notes. 

Second — The  amount  of  the  capital  stock  of  such  company,  and  the 
number  of  shares  into  x^hich  the  same  is  divided. 

Third — The  name  and  place  of  residence,  and  the  number  of  shares 
held  by  each  member  of  the  (•om])any. 

Fourth — The  time  wlien  such  company  shall  have  been  formed. 
Such  certificate  shall  Ije  acknowledged  before  a  justice  of  the  peace  or 
notary  public,  and  shall  be  recorded  by  the  recorder  of  the  county 
where  such  company  is  to  be  established,  in  a  book  to  be  kept  by  him 
for  that  purpose,  which  shall,  at  all  times  during  office  hours,  be  kept 
open  for  inspection  of  any  person  wishing  to  examine  the  same ;  and 
a  copy  of  said  record,  duly  certified,  shall  be  by  the  recorder  trans- 
mitted to  the  .secretary  of  state,  who  shall  record  and  carefully  jffeserve 
the  same  in  his  office;  copies  thereof,  duly  certified  by  either  of  those 
officers,  may  be  used  as  evidence  in  all  courts  and  places,  for  and 
against  any  such  company,  and  shall  be  conclusive  evidence  of  the 
legal  existence  of  such  banking  compani-. 
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[7638]  §3.  The  capital  stock  of  each  company  hereby  author- c«pitrf  Mock, 
ized,  exclusive  of  the  securities  of  such  company,  deposited  with 
the  auditor  of  state  for  the  redemption  ot  the  notes  of  circulation  of 
such 'company,  shall  be  at  least  twenty-five  thousand  dollars,  and  shall 
not  exceed  five  hundred  'ihousand  dollars;  and  any  such  company 
may,  from  time  to  time,  increase  its  capital  stock  to  any  amount  not 
exceeding  five  hundred  thousand  dollars. 

[7639]  §4.  Every  such  banking  company,  before  commencing  busi- 
ness, shall  have  paid  in  and  remaining  in  its  possession,  bona  fide,  the 
property  of  such  company,  for  the  sole  purposes  of  such  company, 
sixty  per  centum  of  its  entire  capital  stock,  and  the  residue  shall  be 
paid  in  in  such  installments  as  may  be  required  by  the  directors  of  any 
such  company. 

[7640] §5-  Whenever  any, company  herein  authorized  shall  furnish 
to  the  auditor,  governor,  and  secretary  of  state  satisfactory  evi- 
dence that  such  company  has  complied  with  the  preceding  sections  of 
this  act,  .said  auditor,  governor,  and  secretary  shall  furnish  to  such  com- 
pany a  certificate  of  such  fact,  under  their  hands  and  under  the  great 
seal  of  the  state,  which  shall  be  recorded  in  the  office  of  the  secretary 
of  state,  in  the  same  book  in  which  is  required  to  be  recorded  the  cer- 
tificate provided  for  in  the  second  section  of  this  act. 
S§  6  to  9.  [Repealed  April  24,  1879:  76  v.  74.] 
[7641]  §  10.  Every  company  formed  under  this  act,  after  havinsr 
procured  the  certificate  required  in  the  fifth  section  of  this  act, 
shall  be,  and  hereby  is  created  a  body  politic  and  cor])orate,  with  suc- 
cession, until  the  year  eighteen  hundred  and  seventy-two,  and  there- 
after, until  the  repeal  of  this  act ;  and  by  its  name  shall  have  power  to 
contract,  and  to  prosecute  and  defend  suits  and  actions  of  every 
description,  as  fully  as  natural  persons;  to  loan  money,  buy,  sell,  and 
discount  bills  of  exchange,  notes  and  all  other  written  evidences  of 
debt,  except  such  as  may  be  herein  prohibited;  to  receive  deposits, 
buy  and  5eH  gold  and  silver  coin  and  bullion,  collect  and  pay  over 
money,  and  transact  all  other  business  properly  appertaining  to  bank- 
ing, subject  to  the  provisions  and  restrictions  of  this  act ;  may  acquire, 
hold  and  convey  such  real  estate  as  may  be  necessary  to  the  conve- 
nient transaction  of  its  business,  and  no  more;  but  may,  however, 
acquire  title  to  any  real  estate  pledged  to  secure  any  debt  previously 
contracted  or  purchased  on  an  execution  or  order  of  sale,  to  satisfy 
any  judgment  or  decree  in  its  favor,  or  which  shall  have  been  con- 
veyed to  it  in  payment  of  any  previous  debt ;  but  shall  not  hold  any 
real  estate,  so  acquired,  longer  than  is  necessary  to  avo'd  a  loss  of  any 
part  of  the  debt,  interest,  and  cbsts  for  the  collection  or  security  of 
which  it  was  acquired;  but  at  any  time  before  selling  the  same,  upon 
being  tendered  by  the  last  preceding  owner,  or  his  legal  representative, 
such  sum  as  shall  be  necessary  to  save  such  company  from  loss  of  any 
part  of  the  debt,  interest,  taxes,  costs,  and  other  necessary  charges  for 
the  collection  or  security  of  which  said  real  estate  was  acquired,  such 
company  shall  release  to  such  owner,  his  legal  representative  or  assigns, 
all  its  rittht,  title,  and  interest  therein. 

[7642]  §11.  The  capital  stock  of  every  company  shall  be  divided  into 
snares  of  fifty  dollars  each,  which  shall  be  deemed  personal  property, 
and  shall  only  be  assignable  on  the  books  of  the  company,  in  such  a 
manner  as  its  by-laws  shall  prescribe;  each  bank  shall  have  a  lien  upon 
all  stock  owned  by  its  debtors,  and  no  stock  shall  be  transferred  with- 
out the  consent  of  a  majority  of  the  directors,  while  the  holder  thereof 
is  indebted  to  the  company. 

[7643]  §12.   No   company    shall    take,  as   security  for  any  loan  or   no  lien  to  be  take* 
discount,  a  hen   upon  any   part  of  its   capital    stock;    but   the  same   o" "P'»> ""k- 
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security,  both  in  kind  and  amount,  shall  be  required  of  shareholders  as 
of  persons  not  shareholders;  and  no  banking  company  shall  be  the 
holder  or  purchaser  of  any  portion  of  its  capital  stock,  or  of  the  capi- 
tal stock  of  any  other  incorjwrated  company,  unless  such  purchase 
shall  be  necessary  to  prevent  loss  upon  a  debt  previously  contracted  in 
good  faith,  on  security  which,  at  the  time,  was  deemed  adequate  to 
insure  the  payment  of  such  debt,  independent  of  any  lien  upon  such 
stock;  and  stock  so  purchased  shall  in  no  case  be  held  by  the  company 
so  purchasing,  for  a  longer  period  of  time  than  six  months,  if  the  same 
can  be  sold  for  what  the  stock  cost,  at  par. 

[7644]  §  i3»  In  all  elections  of  directors,  and  in  deciding  all  questions 
at  meetings  of  the  stockholders,  each  share  shall  entitle  the  owner 
thereof  to  one  vote ;  stockholders  may  vote  by  proxies,  duly  authorized 
in  writing,  but  no  officer,  clerk,  teller,  or  book-keeper  of  the  company, 
shall  act  as  proxy. 
Officers,  and  who  [7645]  §  14.  The  affairs  of  every  company,  formed  and  organized 
to  carry  on  the  business  of  banking,  under  the  provisions  of 
this  actj  shall  be  managed  by  not  less  than  three  nor  more  than  five 
directors,  as  may  be  determined  by  a  majority  in  interest  of  the  stock- 
holders; every  director  shall,  during  the  whole  term  of  his  service,  be 
a  resident  of  this  state;  at  least  three-fourths  of  the  directors  shall  have 
resided  in  this  state  two  years  next  previous  to  their  election  as  direc- 
tors; the  directors  of  each  banking  company,  collectively,  shall  own 
at  least  one-tenth  of  its  capital  stock;  each  director  shall  take  an  oath 
that  he  will,  so  far  as  the  duty  devolves  on  him,  diligently  and  honestly 
administer  the  affairs  of  the  company,  and  not  knowingly  violate,  or 
willingly  permit  to  be  violated,  any  of  the  provisions  of  this  act ;  that 
he  is  the  bona  fide  owner,  in  his  own  right,  of  the  stock,  specifying  the 
amount  standing  in  his  name,  on  the  books  of  the  company,  and  that 
the  same  is  not  hypothecated,  or  in  any  way  pledged  as  security  for 
any  loan  obtained  or  debt  owing,  which  oath,  subscribed  by  himself, 
and  certified  by  the  officer  before  whom  it  was  taken,  shall  be  filed  and 
carefully  preserved  in  the  office  of  the  recorder  of  the  county  in 
which  the  banking  company  is  located. 

[7646]  §  15.  The  directors  of  any  banking  company  first  elected, 
shall  hold  their  places  until  the  first  Monday  in  January  'next 
thereafter,  and  until  their  successors  shall  be  elected  and  qualified;  aU 
subsequent  elections  shall  be  held  annually,  on  the  first  Monday  of 
January,  at  the  office  of  the  bank,  and  the  directors  .so  elected,  shall 
hold  their  place  for  one  year,  and  until  their  successors  are  elected  and 
qualified;  but  any  director  removing  from  the  state,  shall  thereby 
vacate  his  place;  any  vacancy  in  the  board  shall  be  filled  by  appoint- 
ment, by  the  remaining  directors ;  the  director  so  appointed  shall  hold 
his  place  until  the  next  annual  election,  and  if,  from  any  cause,  an 
election  of  directors  shall  not  be  made  at  the  time  appointed,  the  com- 
pany shall  not,  for  that  cause,  be  dissolved,  but  an  election  may  be 
held  on  any  subsequent  day,  thirty  days'  notice  thereof  having  been 
given  in  a  newspajK'r  i)rinted  and  in  general  circulation  in  the  countj- 
where  the  company  is  located. 

§16.     {Repealed  April  2 a,,  1879:  76  V.  74.] 

[7647]  §  17.  No  banking  company,  either  heretofore  or  hereafter 
organized  under  this  law,  shall  at  any  time  issue,  or  have  in  cir- 
culation, any  note,  draft,  bill  of  exchange,  acceptance,  certificate  of  • 
deposit,  or  any  other  evidence  of  debt,  which,  from  its  character,  form, 
or  appearance,  shall  be  calculated  or  intended  to  circulate  as  money ; 
and  every  violation  of  this  section,  by  any  officer  or  member  of  a  bank- 
ing company,  shall  be  deemed  and  judged  a  misdemeanor,  punishel 
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by  fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court  hav- 
ing cognizance  thereof,  as  now  provided  by  law.  \As  amended  AfrU 
24,  1879:  76  V.  72.] 

1 18.     {Repealed  April  24,  1879 :  76  v.  74.] 

[7648]  §  19-     Each  banking  company  shall  at  all  times  have  on  When  prahibtted 
hand,  of  lawful  money  of  the  United  States,  an  amount  equal  to  at  ''"»""'''■>«'«"»> 
least  twenty  per  centum  of  its  deposits;  and  whenever  the  lawful 
money  of  any  company  shall  fall  below  twenty  percent,  of  its  deposits, 
such  company  shall  not  make  any  new  loan  or  discount,  othen^'ise 
than  by  discounting  or  purchasing  bills  of  exchange  payable  at  sight, 
nor  make  any  dividends  of  its  profits,  until  the  required  proportion  of 
its  deposits,  and  its  lawful  money  of  the  United  States,  shall  be  re- 
stored ;  and  for  such  purfxjse  money  actually  invested  in  bonds  of  the  when  bonds  are 
United  States  shall  be  deemed  equivalent  to  lawful    money  of  the  equivalent  to  law. 
United  States.     [As  amended  April  2^,  1879:  76  V.  73.]  "  rooney. 

[7649^  §  20.     No  banking  company  herein  authorized    shall  at  any  Not  UaUe  ror  man 
time  be  mdebted,  or  in  any  way  liable,  to  an  amount   exceeding  the  capuS'stock  "' 
amount  of  the  capital  stock  at  such  time  actually  paid  in  and  remain- 
ing as  capital  stock,  undiminished  by  losses  or  otherwise,  except  on 
the  following  accounts : 

First — On  account  of  moneys  deposited  with  or  collected  by  such  E«cepti«». 
company. 

Second — On  account  of  bills  of  exchange  or  drafts  drawn  against 
money  actually  paid  on  deposit  to  the  credit  of  or  due  to  such  com- 
pany. 

Third — Liabilities  of  its  stockholders  on  account  of  moneys  paid  in 
as  capital  stock,  and  dividends  thereon,  and  such  stockholders  shall  be 
liable,  over  and  above  the  stock  by  him  or  her  owned,  and  any  amount 
unpaid  thereon,  to  a  further  sum  at  least  equal  in  amount  to  such 
stock.     [As  amended  April  2^,  1879:  76  V.  73.] 

§21.     [Repealed  April  2^,  1879:  76  V.  74.] 

[7650]  §  22.  No  banking  company  shall,  during  the  time  it  shall  Capitai.stock  not 
continue  its  operations  as  a  bank,  withdraw  or  permit  to  be  with-  "*  »'«'»«'rawn. 
drawn,  either  in  form  of  dividends,  loans  to  stockholders  for  a  longer 
period  of  time  than  six  months,  or  in  any  other  manner,  any  portion 
of  its  capital  stock,  and  if  losses  shall  at  any  time  have  been  sustained 
by  any  banking  company,  equal  to,  or  exceeding  its  undivided  profits 
then  on  hand,  no  dividends  shall  be  made,  and  no  dividend  shall  ever 
be  made  by  any  banking  company,  while  it  shall  continue  its  banking 
operations,  to  an  amount  greater  than  its  net  profits  then  on  hand,  de- 
ducting therefrom  its  losses,  bad  and  suspended  debts,  and  all  debts 
due  to  a  banking  company,  on  which  interest  is  past  due  and  impaid 
for  a  period  of  six  months,  unless  the  same  shall  be  well  secured,  and 
shall  be  in  process  of  collection,  shall  be  considered  bad  or  suspended 
debts  within  the  meaning  of  this  act 

[7651]  §  23.     The  directors  of  each  banking  company  shall,  semi-  How  declare  diw- 
annually,  declare  a  dividend  of  so  much  of  the  net  profits  of  the  com-   *" 
pany  as  they  shall  judge  expedient ;  but  such  company  shall,  before 
the  declaration  of  a  dividend,  carry  one-tenth  part  of  its  net  profit  of 
the  preceding  half  year  to  its  surplus  fund,  until  the  same  shall  amount 
to  twenty  per  centum  of  its  capital  stock ;  every  banking  company  shaii  report  semi- 
shall  make  to  the  auditor  of  state  a  report,  according  to  the -form  which  ""","^11"°  ""'"'*" 
may  be  prescribed  by  him,  verified  by  the  oath  of  the  president  or 
cashier  of  such  company,  which  re{x>rt  shall  exhibit  in  detail,  and  un- 
der a])propriate^  heads  such  as  he  shall  require,  the  resources  and 
liabilities  of  the  company  before  the  commencement  of  business  in  the 
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morning  of  the  first  Monday  of  the  months  of  January  and  July  of 
each  year,  and  shall  transmit  the  same  to  the  auditor  of  state  within 
ten  days  thereafter.     \As  amended  April  24,  1879 :  76  v.  73.] 

§  24.     [Repealed  April  28,  1873  :  70  v.  178.] 

[7652]  §  25.  The  total  liabilities  of  any  person,  compan)^,  ctnrpo- 
ration,  or  firm,  for  money  borrowed,  including  in  the  liabilities  of 
the  several  members  thereof  to  any  banking  company  herein  author- 
ized, shall  at  no  time  exceed  one-tenth  part  of  the  amount  of  the  capi- 
tal stock  of  such  company  actually  paid  in :  provided,  that  the  dis- 
count of  bona  fide  bills  of  exchange  drawn  against  actually  existing 
values,  and  the  discount  of  commercial  or  business  paper  actually 
owned  by  the  person  or  persons,  corporation  or  firm  negotiating  the 
same,  shall  not  be  considered  money  borrowed.  [As  amended  April 
24,  1879:  76  V.  74.] 

[7653]  §  26.  No  banking  company  shall,  at  any  time,  pay  out  on 
loans,  or  discounts,  or  in  purchasing  of  drafts  or  bills  of  exchange, 
or  in  payment  of  depositors ;  nor  shall  it  in  any  other  mode,  put  in 
circulation  the  notes  of  any  bank  or  banking  company,  either  in  or  out 
of  this  state,  which  notes  shall  not  at  that  time  be  receivable  at  par,  in 
payment  of  debts,  and  by  the  company  so  paying  out  or  circulating 
such  notes ;  nor  shall  it  knowingly  pay  out  or  put  in  circulation  any 
notes,  issued  by  any  bank  or  bankmg  company,  which,  at  the  time  of 
such  paying  out  or  putting  in  circulation,  is  not  redeeming  its  notes  in 
gold  and  silver,  nor  any  notes  issued  by  any  bank  out  of  this  state,  of 
a  denomination  less  than  five  dollars. 

[7654]  §  27.  All  notes,  bills,  and  other  evidences  of  debt,  except- 
ing bills  of  exchange,  discounted  by  any  banking  company,  shall  be 
made,  by  the  terms  thereof,  or  by  special  indorsement,  payable  solely 
to  such  company ;  and  no  such  evidence  of  debt  shall  be  assignable, 
except  for  collection,  or  for  the  following  purposes :  First — To  pay  and 
redeem  the  circulating  notes  of  such  company ;  Second — ^To  pay  other 
liabilities  of  the  said  company ;  and  after  such  liabilities  shall  have 
been  discharged.  Third — ^To  divide  among  the  shareholders  on  their 
stock. 

[76o5J  §  28.  All  transfers  of  notes,  bonds,  bills  of  exchange,  and 
other  evidences  of  debt,  owing  to  any  banking  company,  or  of  de- 
p>osits  to  its  credit ;  all  assignments  or  mortgages,  or  other  securities 
on  real  estate,  or  of  judgments  or  decrees  in  its  favor ;  all  deposits  of 
money,  bullion,  or  other  valuable  thing  for  its  use,  or  for  the  use  of 
any  of  its  stockholders  or  creditors ;  all  payments  of  money  to  either, 
made  after  the  commission  of  an  act  of  insolvency,  or  in  contempla- 
tion thereof,  with  a  view  to  prevent  the  application  of  its  assets  in  the 
manner  prescribed  by  this  act,  or  with  a  view  to  the  preference  of  one 
creditor  to  another,  except  in  payment  of  its  circulating  notes,  shall  be 
held  utterly  null  and  void. 

[7656]  §  29.  If  the  directors  of  any  banking  company  which  shall 
have  availed  itself  of  any  of  the  privileges  granted  by  this  act, 
shall  knowingly  violate,  or  knowingly  permit  any  of  the  officers,  agents, 
or  servants  of  such  company,  to  violate  any  of  the  provisions  of 
this  act,  all  the  rights,  privileges,  and  franchises  of  said  company, 
derived  from  this  act,  shall  thereby  be  forfeited ;  such  violation  shall, 
however,  be  determined  and  adjudged  by  a  court  of  competent  juris- 
diction, agreedbly  to  the  laws  of  this  state,  and  the  practice  of  such 
court,  before  the  corporation  shall  be  declared  dissolved;  and  in  case 
of  such  violation,  every  director  who  participated  in  or  assented  to  the 
same,  shall  be  held  liable,  in  his  personal  and  individual  capacity,  for 
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all  damages  which  the  company,  its  shareholder^  or  any  other  persons, 
body  politic  or  corporate,  shall  have  sustained  in  consequence  of  such 
violation. 

[7657]  §  30.     Every  president,  director,  cashier,  teller,  clerk,  or  ]J|'"'"8  '"•  "^'*- 
agent  of  any  banking  company,  who  shall  embezzle,  abstract,  or  will-  bank'oflicVrs,'  em- 
fuUy  misapply  any  of  the  moneys,  funds,  or  credits  of  such  company,  p'")'*''  *""*  »«"•»■ 
or  shall,  without  authority  from  the  directors,  issue  or  put  forth  any  cer- 
tificate of  deposit,  draw  any  order  or  bill  of  exchange,  make  any  ac- 
ceptance, assign  any  notes,  bonds,  drafts  or  bills  of  exchange,  mortgage, 
judgment  or  decree,  or  shall  make  any  false  entry  in  any  book,  report, 
or  statement  of  the  company,  with  intent  in  either  case  to  injure  or 
defraud  the  company,  or  any  other  company,  body  politic  or  corporate, 
or  any  individual  jierson,  or  to  deceive  any  officer  of  the  company, 
or  any  agent  appointed  to  insp>ect  the  affairs  of  any  banking  company 
in  this  state,  shall  be  guilty  of  an  offense,  and,  upon  conviction  thereof,  penaity. 
shall  be  confined  in  the  penitentiary,  at  hard  labor,  not  less  than  one  year, 
nor  more  than  ten  years.     [As  amended  April  24,  1879 :  76  v.  74.] 

§^  31  to  37.     [Repealed  AfrU  2^,  1879:  76  v.  74.] 

[7658]  §  38.     If  the  origmal  capital  stock  of  any  of  such  banking  No  dividend*  to  be 
companies   shall    in    any   manner   be    diminished,    or  any   portion  "Sck  u  (UmiS** 
thereof  be  withdrawn  for  any  purpose  whatever,  while  any  debts  or  "''*''• 
demands  against  such  company  remain  unsatisfied,  no  dividends  shall 
thereafter  be  made  on  the  shares  of  the  capital  stock  of  such  company, 
until  the  original  amount  of  the  capital  stock  shall  be  restored,  either 
by  contribution  of  the  shareholders,  or  out  of  the  profits  of  the  busi- 
ness of  such  company ;  and  in  case  any  dividend  shall  be  made  while 
the  capital  stock  shall  remain  so  diminished  or  withdrawn,  it  shall 
be  the  duty  of  any  court,  having  competent  jurisdiction,  to  make  the 
necessary  orders  and  decree  for  closing  the  affairs  of  such  company, 
and  dividing  its  effects  among  its  creditors  and  shareholders,  as  in  this 
act  provided. 

8  39.     {Repealed  AprU  24,  1879 :  76  v.  74.I 

[7659]  8  40.     The  stockholders  collectively,  of  any  banking  com-  stockholders  ihai 
pany,  shall  at  no  time  be  liable  to  such  company,  either  as  principal  Sank  beyond  two. 
debtors  or  sureties,  or  both,  to   an  amount  greater  than   two-fifths  fifhs  of  capital 
of  the  amount  of  capital  stock  actually  paid  in  and  remaining  un- """  ' 
diminished  by  losses  or  otherwise,  nor  shall  the  directors  be  so  lia- 
ble by  the  by-laws  of  such  company,  adopted  by  its  stockholders  to 
regulate  such  liabilities;  and  it  shall  be  the  duty  of  the  auditor,  treas- 
urer, and  secretary  of  state,  or  a  majority  of  them,  as  often  as  once 
in  each  year,  to  appoint  some  suitable  person  in  the  vicinity  of  each 
banking  company,  who  shall  not  be  a  stockholder  in  any  bank  of  this 
state,  who  shall  have  power  to  make  a  thorough  examination  into  all 
the  affairs  of  the  bank  which  he  may  be  appK)inted  to  examine ;  and, 
in  so  doing,  to  examine  any  of  the  officers  and  agents  of  such  bank, 
on  oath ;  and  such  agent  shall  make  a  detailed  report  of  the  condition 
of  such  bank  to  the  auditor  of  state;    and  the  banking  companies 
herein  authorized  shall  be  subject  to  any  other  visitorial  powers  author- 
ized by  law;  and  every  agent  appointed,  as  in  this  section  provided, 
shall  receive  for  his  services  at  the  rate  of  two  dollars  for  each  day  by 
him  employed  in  such  examination,  and  two  dollars  for  every  twenty-  ' 

five  miles  he  shall  necessarily  travel,  in  the  performance  of  his  duty, 
which  shall  be  paid  by  the  banking  company  by  him  examined. 

§§41,  42.     [Repealed  A^ril  24,  1879:  76  V.  74.] 

[7660]  §  43.     The  president  and  cashier  of  every  company,  formed 
pursuant  to  the  provisions  of  this  act,  shall,  at  all  times,  keep  a  true 
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ho'd°r.*and*         ^"*^  coiTect  list  of  thc  Hamcs  of  all  the  shareholders  of  such  company, 
amount  of  stock  to  and  thc  amount  of  stock  owned  by  each,  and  shall  file  a  copy  of  such 


be  kept  and  filed 
with  recorder  of 
couoty. 


CoDflictins  Uws 
repealed. 


list,  in  the  office  of  the  recorder  of  the  county  where  any  office  of  such 
company  may  be  located,  and  also  in  the  office  of  such  company,  and 
also  in  the  office  of  the  auditor  of  state,  in  the  months  of  January  and 
July,  in  every  year. 

§§  44  to  46.     [Repealed  April  24,  1879 :  76  v.  74.] 

[7661]  %  47-  All  laws  now  in  force,  which  are  applicable  to  the 
banking  companies  herein  authorized,  and  which  conflict  with  the  pro- 
visions of  this  act,  are  repealed,  so  far  as  the  same  may  be  applicable 
to  the  banking  companies  herein  authorized. 


peonpoi' 

Bed  to 

demand  ««liii- 
quishment  of  ■•- 
curitiet. 


R«d«m(tioo  of 
dWttlattion  ndc  ex- 
cnied^b«ftir«  z68o. 


An  Act  supplementary  to  an  act  entitled  ^^  an  act  to  amend  tht  forty-fifOi  jw- 
tion  <f  the  act  entitled  '  an  cut  to  incorporate  the  State  Bank  of  Ohio,  and 
other  banking  companies  *  "  passed  April  14,  1857  (S.  &  C,  156) ;  and 
to  '^an  act  to  amend  an  act  entitled  an  act  to  authortx  free  banktng," 
passed  March  16,  1865. 

(Pasaed  and  took  affect  Ma^ch  15,  187s :  7a  v.  54.] 

[7662]  §  I .  Be  it  enacted  ty  the  General  Assembly  of  the  State  qf  Ohio, 
That  all  independent  and  free  banking  companies,  and  the  State 
Bank  of  Ohio  and  its  branches,  and  their  assignees  and  successors,  re- 
spectively, organized  under  the  provisions  of  an  act  entitled  "an  act 
to  incorporate  the  State  Bank  of  Ohio  and  other  banking  companies," 
and  an  act  entitled  "an  act  to  authorize  free  banking,"  and  having 
comtplied  with  the  provisions  for  relinquishing  business  required  by  rhe 
above  recited  acts,  and  having  redeemed  at  least  ninety-five  per  cent,  of 
their  authorized  circulation,  may,  on  or  after  the  first  day  of  January, 
eighteen  hundred  and  eighty  (1880),  demand  of  the  auditor  of  state, 
and  said  auditor  is  hereby  authorized  and  required  to  relinquish  to  sttch 
companies  on  such  demand  any  bonds  or  securities  he  may  hold  as 
security  for  the  redemption  of  any  outstanding  circulating  notes  of  such 
companies,  and  thereafter  the  affitirs  of  such  companies  shall  be  con- 
sidered closed :  provided,  that  nothing  herein  shall  be  so  construed  as 
to  excuse  the  redemption  of  all  of  said  circulation  that  may  be  presented 
for  redemption  prior  to  the  first  day  of  January,  1880. 

§  2.    This  act  shall  take  effect  from  and  after  its  passage. 
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7675- 
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Application  for  building  permits;  fees. 

Blank  forms;  revocation  of  permit,  etc. 

Penalties. 

Meaning  of  certain  terms. 

Fire  limits,  esublitbment  and  oxtention 

of, 
Buildiogs  within. 
Buildings  exempt  from  provtsiooa  of  sec- 

tion  T^a. 
Alteration  or  repair  of  bvildrage. 
When  rebuilding,  regarded  as  new. 
External  and  party  walls;  rules  gov- 

ernlnt;. 


Section 

7677.    ErectioB,  etc.,  of  «st«nMl  waOfc  uttm 

public  street. 
Excavation  below  standard  depth,  dain- 

ages.  etc. 
Foundation  walls,  etc. 
Excavations     under    udewalks,     faov 

made. 
Backing  of  exterior  walls ;  stone  woHi, 

pvsssed  bsick,  etc. 
Eartttsnal and  party  walUtobe.anchored« 

how. 
Chimney  walls  mad  linings,  fir*  pilKcai^ 

hearths,  flues,  etc. 

7684.  Placing  of  timber  in  walls  and  masonry. 

7685.  Scuttl^  and  bulk  heads,  etc. 

7686.  Roofing,  etc. 

7687.  Division  waits  between  wooden  build* 

iogs. 
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Section 

9688.     Metallic  "  fall-pi^es ;"  their  connections. 
Stair  way,  partitions. 
Fire-prcwf  doors,  etc.,  required,  when. 
HeatinW  apparatus. 
Vats  01  hot  liquids,  etc. 
Elevators. 

Fire  escapes ;  fire  escape  and  smoke  in- 
spector. 
Fire  proof  vaults  for  wood-working  fac- 
tories. 
Penalty  for  usin>e  certain  buildings  with- 
out fire  proof  aoors,  etc. 
Removal  nf  wooden  buildings. 
Licensing  of  hou$e>movers;  bond. 
Removal  permits ;  fees. 
Theaters,  etc. 
Theatrical  scenery;    gas  mains,   stage 

tights,  etc. 
Exits,  etc.,  to  churches. 
770^     Stand  yipKs  and  water  plugs,  in  certain  t 
buildings. 
Cellars  used  for  dwelling  purposes. 
Height  of  habitable  rooms. 
Space  between  front  and  rear  of  tene- 
ment houses,  hotels,  etc. 
Comnunication  between  steeping  rooms 
in  same. 
770S.     Light  and  air  shafts. 
7709.     Substitutes  for  water-closets. 


7689 
7690. 
7691. 
7693. 

769*. 
7695- 
7696 

^■. 

TTOX. 
7703. 


»»»7- 


Section.  ■ 

7710.     Licensing  of  plumber,  and  sewer  tap* 

pers  ;  boncl,  etc. 
Plan  of  certain  pipes  to  be  approved, 

etc. 
Draindge;    sewer  connections;    wsMv- 

closetB,  etc. 
House  drdina^e ;  waste  pipes,  etc. 
Ventilation  of  such  pipes. 
Requirements  in  iron  pipes;  tested  by 

water-pressure. 
Traps,  pipes,  etc.,  for  bath-tubs,  water- 
closets,  etc. 
Overflow  pipes,  and  waste  pipes  from 

refrigerators. 
Water  supply  for  water-closets ;  ftushinc 

pipes. 
Inspection  of  pipes,  etc.;  test  of  phinb- 

ing;  steam  exhausts. 
Removal  or  repair  of  insecure  buildings, 

etc. 
Buildings  authorized  by  board  of  publie 

affairs. 
Building  contrary  to  proviswnA  hciof 

unlawful. 
Right  of  entry  into  buildiagtt»  etc. 
Enforcement  of  provisions  Mrtof;  Mir 

junction,  etc. 
Ropcalit,  etc. 


77ti. 
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77>3. 
7714- 
77»5. 

7716. 
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Inspector  of  buildings;  term,  removal, 
sAiary,  and  assistants. 

Oath  and  bond. 

Office,  records,  reports. 

Inspection  of  buildings. 

Application  for  permit  to  build,  repair, 
etc.;  cost  of  permit;  appeal  nrom  in- 
spector's refusal  to  ^ant,  etc. 

Blank  forms,  revocation  of  permit,  pen- 
alty, etc. 

Penalty  for  violaling  prowiaions  hereeil 

Meaning  of  certain  terms. 

Fire  limits. 

Building  within  same. 

Exemptions;  sheds,  elevators,  etc. 

Alterations,  additions  and  refi^irs. 

When  rebuilding,  regarded  as  new  build- 
ing. 

External  and  party  walls;  rules  govern- 
ing. 

Erecison,  etc.,  of  external  walls  aoar 
•ubiic  street. 

Excavations  below  standard  depth ;  dun- 
ages,  etc 

Foundation  walls,  etc. 

Excavations  under  sidewalks,  how 
made,  etc. 

Backing  of  exterior  walls;  stone  wcrk, 
pressed  brick,  etc. 

Wall  anchors;  joint  anchors. 

Chimney  walls  and  Knings,  fire  places, 
hearths^  flues,  etc. 

Timbers  in  walls  and  masonry. 

Scuttles,  bulkheads,  aky  lights,  etc. 

Roofing,  etc.,  in  fire  limits. 

Walls  Setween  wooden  buildings. 


7751.    Fall  pipes ;  their  conneotiens. 
7753.    Stairways;  partitions. 
7753.    Fire-proof    sbuiiers,    etc.« 

when. 
7794.     Ueaiing  apparatus. 

7755.  Vats  of  molten  metal  or  hot  liquids, 

7756.  Elevators, 

77«r>     Pire  escapeti,  penalty  lor  &ilt»«  tress«^ 

7758.  Fire-proof  vaults  for  wood- working  foc- 

torits. 

7759,  Fire-proof  doors,  etc.,  in  certain  bul|^ 

ings. 
776a     Moving  fauUdings. 

7761.  Licensing  of  house-movers;  bond* 

7762.  Permits  to  move  or  raise  buildings 
776^    Theaters  and  public  buildings. 

7764.  Theatrical    scenery,   gas    mains,  Wt/kg9 

lights,  exits. 

7765.  Exits,  etc.,  in  churches. 

7766.  Stand  pipes  and  water  plugs  in  cerlaf* 

buildings. 

7767.  Cellars  used  for  dwellings. 

7768.  Height  of  habitable  rooms. 

7769.  Light  and  air  areas  in  tenement*,  I 

etc. 

7770.  Ventilation  of  sleeping  rooms. 

7771.  Light  and  air  shafts  for  habitable  * 

7773.  SuDstitutes  for  water-closets. 
7773*     Removal  or  rcpa»  of  insecure  buildingSb 

7774.  Public  buildings  for  exhibitions,  showiw 

etc. 

7775.  Unlawful  to  proceed  without  pevraic 

7776.  Right  of  entry  into  buildings. 

7777.  Enforcement  of  provisions  heitttof;  ia» 

junction,  etc. 

7778.  Repeals,  etc. 
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Council  nay  ffraat  building  permits. 
Record  to  be  Kept. 


7781.    Sutement  upon  which  permit  is  ii 
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778a.    Penalty  f(»  violftdDO. 
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Cincinnati : 
Appointment  of 
inspector  of  build 
ings. 
See  Sup. 

Term. 


RemoraL 
Salary  and  fees. 


Assistant  inspec- 
tor; deputies  and 
clerk. 


Oath  and  bond. 
See  Snp. 


Office. 

See  Sup. 

Record  of  permits. 


Annual  and 
monthly  reports  to 
mayor. 


Annual  report  to 
county  auditor. 


Duties  of  in- 
spector. 
See  Sup. 


SUBDIVISION    I.       IN   CITIES   OF   FIRST  CLASS,    FIRST   GRADE. 

An  Act  to  regulate  the  construction  of  buildings  witliin  any  city  of  the  first 
class  attd  first  grade,  and  to  provide  for  the  appointment  of  an  inspector 
of  buildings,  and  to  repeal  an  cut  passed  March  21,  1887  (84  v.  143). 

[Passed  and  took  effect  February  38,  >8SS :  8j  v.  34.] 

[7663]  §  I .  Beit  enacted  by  t/te  General  Assembly  of  the  State  of  Ohio, 
That  the  mayor  of  the  city  shall  appoint  in  every  city  of  the  first  class 
of  the  first  grade,  one  person  who  shall  be  an  architect  or  builder,  as 
" inspector  of  buildings"  in  said  city  of  the  first  class,  who  shall  hold 
such  office  for  the  term  of  two  years,  from  and  after  the  date  of  his 
appointment,  subject  to  the  provisions  and  stipulations  of  this  act  here- 
inafter provided,  and  until  his  successor  is  duly  appointed  and  quali- 
fied, but  may  be  removed  by  said  mayor  for  malfeasance,  misfeasance, 
or  nonfeasance  in  office ;  the  said  inspector  shall  receive  an  annual 
salary  of  $3,000.00,  which  shall  be  in  full  for  all  services  to  be  per- 
formed by  him,  and  all  fees  received  by  him  shall  be  paid  to  the  city 
treasurer  on  or  before  the  tenth  day  of  each  month  for  the  month  pre- 
ceding ;  and  the  said  irjspector  shall  devote  his  entire  time  to  the  in- 
spection of  buildings  and  shall  not  be  interested  in  any  other  branch 
of  the  building  business;  said  inspector  shall  have  an  "assistant  in- 
spector" of  buildings,  at  a  salary  not  to  exceed$i,  500.00  per  annum, 
and  an  assistant  who  shall  act  as  an  "inspector  of  plumbing,"  at  a 
salary  not  to  exceed  $1,200.00  per  annum,  two  "  deputies,"  at  a  salary 
not  to  exceed  $900.00  per  annum  each,  and  one  "  clerk  "  at  a  salary 
not  to  exceed  $900.00  per  annum,  said  salaries  payable  as  the  salaries 
of  other  city  officers;  said  "assistant  inspector"  of  buildings,  and 
assistant  "  inspector  of  plumbing,"  not  to  exceed  two  deputies  and  a 
clerk,  to  be  appointed  by  and  each  to  hold  his  office  during  the  pleas- 
ure of  said  inspector  of  buildings. 

[7664]  §  2.  The  inspector  of  buildings  shall,  before  he  enters  upon 
the  duties  of  his  office,  take  and  subscribe  an  oath  to  faithfully  and 
impartially  execute  the  duties  of  his  office,  and  shall  give  bond  in  the 
sum  of  $15,000.00,  with  two  or  more  sufficient  securities,  to  be  ap- 
proved by  the  city  solicitor,  conditional  for  the  faithful  performance 
of  his  duties. 

[7665]  §  3.  The  said  inspector  shall  keep  an  office  in  the  city  hall 
or  such  other  place  as  shall  be  provided  by  the  common  council, 
where  it  shall  be  his  duty  to  keep  a  record  of  all  the  permits  issued, 
which  shall  be  regularly  numbered  in  the  order  of  their  issue,  and  also 
a  record  of  the  statement  upon  which  the  permits  are  issued.  He 
shall  also  keep  a  record  of  the  number,  description,  class,  size  and 
cost  of  every  building  or  structure  erected  in  the  city  during  his  term 
of  office,  for  which  permits  were  issued,  and  shall  report  the  same  to 
th&  mayor  annually ;  he  shall  also  file  a  monthly  report  made  under 
oath  to  the  mayor  on  or  before  the  tenth  of  each  month  for  the  month 
preceding,  of  the  number  of  permits  •  issuefd],  money  received,  and 
cost  of  structures  erected  in  said  city  of  the  first  class  of  the  first 
grade.  He  shall  also  report  annually  on  [thej  ist  day  of  May  to  the 
county  auditor  every  new  building  erected,  with  a  pertinent  descrip- 
tion thereof,  name  and  number  of  street,  where  located,  and  all  im- 
provements made  upon  old  buildings  in  every  such  city. 

[7666]  §  4.  It  shall  be  the  duty  of  the  inspector  appointed  under 
the  provision  of  this  act  to  inspect  any  building  or  structure  which 
may  be  in  the  course  of  construction  or  alteration,  within  the  limits  of 
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said  city,  and  to  see  that  each  building  or  structure  is  being  constructed 
or  ahered 'according  to  the  provisions  of  this  act  and  all  acts  and  ordi- 
nances in  force  in  said  city ;  if  the  said   inspector  is  served  with  a  noUc«  to  iMpwc 
written  notice  by  the  owner,  contractor  or  contractors  of  any  building 
or  structure  to  inspect  said  building  in  progress  of  construction  or  al- 
teration, he  or  his  deputies  shall  do  so.     And  if  said  inspector  or  his  Pen»i«y  toi  neg- 
deputies  shall  fail  or  neglect  to  attend  within  twenty-four  hours  after  .Jhen°i»ouSed. 
such  written  notice  has  been  served  upon  him  for  that  purpose,  he 
shall  forfeit  and  pay  the  sum  of  twenty  dollars  for  each  and  every  day 
he  shall  so  fail  or  neglect  to  attend  beyond  twenty-four  hours,  which 
penalty  shall  be  recoverable  by  action  at  layv  in  the  name  of  said  city 
for  the  use  of  the  owners  or  contractors  of  said  building.  / 

[7U67]  ^  5.     When  any  person  or  persons  or  corporation  shall  be  Appiintioii*  for 
desirous  of  erecting,  repairing,  changing  or  altering  any  building  or  '»''I<''»«  p«n>»i«». 
structure  within  the  limits  of  said  city,  he  or  they  shall  make  applica-       ^""' 
tion  at  the  office  of  the  inspector  for  a  permit  for  that  purpose,  and 
shall  furnish  said  inspector  with  a  written  statement  of  the  location  and 
the  intended  use  of  the  proposed  building  or  structure,  together  with  the 
plans  and  specifications  of  the  same,  which  shall  be  delivered  to  the 
said  inspector,  and  remain  in  his  custody  a  sufficient  length  of  time  to 
allow  the  necessary  examination  to  be  made  of  the  same,  and  shall 
have  access  to  the  same  at  any  time ;  after  which,  if  it  shall  appear  to 
the  said  insf)ector,  that  the  laws  and  ordinances  of  said  city  are  com- 
plied with,  he  shall  give  the  permit  asked  for,  upon  the  payment  of 
the  following  prescribed  fees :  The  sum  of  one  dollar  for  the  permit,  F*SJ.'*"  '^^^ 
and  an  additional  sum  of  one  cent  for  each  and  every  100  cubic  feet  "'  •°"*™'''* 
of  contents  of  said  buildings  or  structures ;  and  for  additions  to  build- 
ings or  structures,  and  for  alterations  to  old  buildings  or  structures, 
the  cost  of  which  is  $1,000.00  or  over,  the  sum  of  $2.00  per  $1,000.00, 
or  fractional  part  thereof  to  be  charged  in  addition  to  the  sum  of 
$1.00  for  the  permit.     For  alterations  to  old  buildings  or  structures, 
the  cost  of  which  is  less  than  $i,oco.oo,  the  sum  of  $1.00  for  the  per- 
mit only  will  be  charged.     And  [for]  all  buildings  of  the  nature  of 
sheds  [there  shall]  be  charged  one  dollar  for  the  permit  and  an  addi- 
tional sum  of  one-half  cent  for  each  and  every  hundred  cubic  feet  of 
contents  of  said  shed. 

[7668]  § 6.     Blank  forms  for  the  detailed  statement  as  herein  re-  J'.'fbuSicfollS. 
quired  may  be  obtained  at  the  office  of  the  inspector,  which  the  appli-  see  Sup. 
cants  shall  fill  out;  and  the  owner  or  owners,  his  or  their  agents,  shall 
sign  the  agreement  contained  in  said  statement,  that  he  or  they  will  in 
all  respects  construct  the  work  in  compliance  with  the  provisions  of  Building  agree- 
this  act,>and  the  ordinances  of  said  city;  and  it  shall  not  be  lawful  to  "*"'*■ 
proceed  to  construct,  alter  or  repair  any  building  or  structure  within 
the  limits  of  said  city  without  such  permit.      Every  permit  issued  by 
the  inspector  shall  be  subject  to  revocation  should  the  inspector  be-  j^J**""'""  °'  '•' 
come  convinced  that  the  work  done  under  said  permit  is  proceeding 
in  violation  of  law.     Revocation  of  a  permit  shall  be  in  writing,  and 
shall  be  served  on  the  owner,  superintendent  or  contractor  in  charge 
of  the  work,  or  posted  on  the  property ;  and  from  and  after  such  re-  „     ,    , 

f  •        ti  '       f^       •'  2         .  ,    .  ,        ^  Penalty  for  work 

vocation  of  permit,  all  contractors  performing  any  work  in  or  about  on  buiwing  after 
said  structure,  buildings  or  premises  shall  be  guilty  of  a  misdemeanor  rerotution. 
within  the  terms  of  thfe  act,  and  subject  to  fine  or  imprisonment  as 
herein  provided. 

[76691  §7.     That    any    person,    firm    or    corporation,    either  as  Penalty  for  vioto. 
owner,  contractor  or  architect,  or  any  agent,  trustee,  director,  officer,  of  thi»  act. 
or  employe  of  any  person,  firm  or  corporation,  who  violates  or  an-  See  Sup. 
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See  Sup. 
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See  Sup. 
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lags;  repairs. 
See  Sup. 


R«iniilding  re- 

fsrded  as  new 
uildtng,  when. 
See  Sup. 


thorizes  a  violation  of  any  provision  of  this  act,  shall  be  guilty  of  a 
misdemeanor,  and  be  subject  to  a  fine  not  exceeding  the  sum  of  one 
thousand  dollars,  or  an  imprisonment  not  exceeding  three  months,  or 
both,  in  the  discretion  of  the  court  or  judge  imposing  same. 

[7670]  §  8.  In  this  act  the  following  terms  shall  have  the  meanings 
respectively  assigned  to  them : 

(a)  "Public  buildings"  means  every  building  used  as  a  church  or 
other  place  of  public  worship ;  also  every  building  used  as  a  college, 
school,  public  hall,  hospital,  theater,  public  concert-room,  public  ball- 
room, public  lecture-room,  or  for  any  public  assemblage. 

(l>)  Buildings  of  the  "warehouse  class"  shall  comprise  buildings 
usea  for  the  storage  of  merchandise,  manufactories  in  which  machinery 
is  operated,  breweries  and  distilleries. 

(c)  Buildings  of  the  "  dwelling-house  class"  shall  comprise  all  build- 
ings, except  public  buildings,  and  buildings  of  "warehouse  class." 

{d)  Inspector  means  the  "  inspector  of  buildings"  appointed  under 
provisions  of  this  act. 

{e)  "External  wall"  means  every  buter  wall  or  vertical  endoswc 
of  any  building,  not  being  a  party  wall. 

(/)  "  Party  wall "  means  a  wall  that  separates  two  or  more  build- 
ings,  and  used  or  to  be  used  jointly  by  said  separate  buildings. 

(z)  "Division  wall"  means  a  wall  that  separates  one  part  of  any 
building  from  another  part  of  the  same  building.  ^ 

(A)  The  base  of  a  brick  waU  means  the  course  imm^Jiatdly  above 
the  fouiKlation  wall. 

(<)  Footing  course  means  a  projecting  cowse  or  <^urseB  uD<}er  the 
base  of  a  foundation  waU. 

[7671]  §  9-  The  said  city  may,  by  ordinance,  establish  or  «]ct«wi 
fire  limits;  and  if  said  city  shall  have  squares  blocked  for  fire  pro- 
tection, the  same  shall  be  considered  to  mean  "  fire  limits"  under  this 
act. 

[7672]  §  lo.  All  buildings  hereafter  erected  within  the  "  fire  te- 
its"  of  said  city  shall  be  enclosed  with  walls  constructed  of  bridii 
stone,  or  any  other  hard  incombustible  substances,  and  the  foundario* 
shall  rest  upon  solid  ground,  concrete,  or  other  solid  and  sufSctcBt 
substructure. 

[7673]  §11.  The  following  buildings  and  erections  are.  exempt 
from  the  provisions  of  the  preceding  section :  buildings  used  for  do- 
mestic purposes  not  exceeding  twelve  feet  in  height ;  sheds  the  ex- 
treme height  of  which  do[es]  not  exceed  15  feet,  built  on  whafve^  to 
be  used  for  any  lawful  purpose ;  temporary  sheds  of  the  same:  height 
to  facilitate  the  building  of  authorized  buildings;  elevators  of  any 
height  for  the  storage  of  coal  or  grain.  All  external  parts  of  said  ele- 
vators shall  be  covered  with  incombustible  material,  and  materials 
used  and  the  mode  of  construction  shall  be  approved  by  the  inspectoc. 
Green-houses,  so  far  as  regards  the  necessary  wood-wqrk  of  doots, 
frames  and  sash,  all  privies  not  more  than  ten  feet  square  ^nd  ten  feet 
high,  bridges,  quays  and  wharves. 

[7G74]  §  I  a.  Any  work  of  alteration  or  addition  made  for  any  pH^ 
pose  into  or  upon  any  building  shall,  to  the  extent  of  such  work  or  al- 
teration be  subject  to  the  regulations  of  this  act  The  said  inspector 
may,  however,  issue  a  permit  without  charge  for  the  repairs  necessary 
for  the  maintenance  of  the  building. 

[7675]  §  13.  Whenever  any  old  building  shall,  be  torn  down,  or 
burned  to  (he  extent  exceeding  one-half  of  such  building  (such  half 
to  be  measured  in  cubic  feet),  the  rebuilding  thereof  shaU  be  termed 
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the  erection  of  a  new  building,  and  every  portion  of  such  old  build- 
ing that  is  not  in  conformity  with  the  regulations  and  provisions  of  this 
act  shall  be  forthwith  taken  down. 

[76761  §  14.     The  external  and  party  walls  shall  be  made  through-  Jlv'f  «"»»«'■»»; 
out  the  different  stories  of  the  thicknesses  shown  m  the  following  naiand party 
tables,  arranged  according  to  the  heights  and  length  of  the  walls  up  to  See  Sop. 
one  hundred  feet  in  height. 

(a)  The  thickness  of  every  wall  as  herein  determined  shall  be  the 
minimum  thickness. 

(^)  The  height  of  every  topmost  story  shall  be  measured  from  the 
level  of  its  floor  up  to  the  under  side  of  the  tie  of  the  roof;  or  up  to  the 
vertical  height  of  the  rafters  when  the  roof  has  no  tie;  and  the  height 
of  every  story  shall  be  the  dear  height  of  such  story  exclusive  of  the 
thickness  of  the  floor. 

(r)  The  height  of  every  external  and  party  wall  shall  be  measured 
from  the  base  of  the  wall  to  the  level  of  the  top  of  the  topmost  story. 

{i)  Walls  are  deemed  to  be  divided  into  distinct  lengths  by  return 
walls,  and  the  length  of  every  wall  is  measured  from  the  center  of  one 
return  wall  to  the  center  of  another ;  provided,  that  such  return  walls 
are  external,  or  party  cross  walls  of  the  thickness  herein  required,  and 
bonded  into  the  walls  so  deemed  to  be  divided. 

(4  Division  walls  shall  not  be  less  than  two-thirds  the  thickness  of 
the  party  or  external  walls  of  the  same  heights  and  lengths,  but  never 
les&  thaji  9  inches  thick,  except  when  used  as  partition  walls  and 
are  not  bearing,  walls,  and  not  more  than  12  feet  high. 

(/)  No  wall  sub-dividing  any  building  shall  be  deemed  a  return 
waJ]  as  before  mentioned  in  this  act,  unless  it  is  two-thirds  the  height 
of  the  external  or  party  walls. 

(^)  If  the  recesses  or  openings  in  party,  external  or  division  walls, 
the  same  being  bearing  walls,  exceed  one-half  the  entire  area  of  the 
wall  in  the  story  in  which  they  are  made,  the  thickness  of  said  walb 
shall  be  4^  inches  greater  than  set  forth  in  the  tables. 

(A)  Recesses  and  chases  may  be  made  in  walls;  provided  dratis 
pa^  and  external  walls,  backs  of  recesses  and  chases  shall  not  be  less. 
than  9  inches  thick,  and  in  division  walls  not  less  than  4^  inches- 
thick  ;  chases  shall  be  so  spaced  as  not  to  unduly  weaken  the  wall. 

(«)  If  the  center  of  any  external  or  party  wall  is  not  more  than 
twenty-five  feet  distant  from  the  center  of  any  other  external  or  party 
wdl  to  which  it  is  tied  by  the  beams  of  any  floor  or  floors  other 
than  the  ground  floor,  or  the  floor  of  any  story  formed  in  the  roe<^ 
the  length  of  such  wall  is  not  to  be  taken  into  consideratbn,  and  the 
thickness  of  ,the  wall  will  be  found  in  the  column  marked  A,  in  the 
following  tables. 

(i)  If  any  story  exceeds  in  height  sixteen  times  the  thickness  pre- 
scnbed  for  the  walls  of  such  story  in  the  following  tables,  the  thKk- 
ness  of  each  external  and  party  wall  throi^hout  sudi  story  shall  be  in- 
creased to  one-sixteenth  part  of  the  height  of  the  story ;  hut  any  such 
additional  thickness  may  be  confined  to  piers  properly  distributed,  of 
which  the  collective  widths  shall  amount  to  one-fourth  part  of  the 
fength  of  the  wall. 

(/)  No  story  enclosed  with  wall  less  than  thirteen^  inches  in  thiclr- 
ne$s  shall  be  more  than  eleven  feet  in  height 

(«)  Every  wall  constructed  of  brick,  stone  or  other  incombustible 
substances  shall  be  solidly  put  together  with  lime  or  cement  mortar 
and  properly  bounded  [bonded?]. 
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TABLE  No.  1. — N. — Dwelling-House  Class. 


Height  up  to — 

36  feet. 

36  feet. 

48  feet. 

60  ftet. 

73  feet. 

84  feet. 

100  feet. 

Length  up  to — 

1 
ft 

1 
1 

"3 
3 

T3 
0 

.a 
1 
"a 
3 

t) 

1 

's 

c 

0 

i 

c 
D 

•d 

J 

P 

V 

■d 
u 

D 

■3 

S 

9 

One  story — 

Two  stories 

Three  Ktories,.     . 
Four  stories.     . .. 
Topmost  story. 
Wall  below "J 

A 

Ok 

i 

O 

1 

fa 

9  in. 
1310. 
9  in. 

A 

9  in. 
13  in. 
9  in. 

A 

• 

9  in. 
13  in. 
pin. 

17  in. 

9  in. 
13  »n- 

pin. 

A 

17  in. 



■     ■ 
pin. 

13  in. 

pin. 

17  in. 
13  in. 

A 
17  in. 

J3in. 

17  in. 

... 
.. 

... 

13  in. 

A 
1710. 

1310. 

21  in. 
17  in. 

1310. 

A 

21  in. 

17  in. 

alia. 
17  in. 

Topmost  story.  .  j 
Remainder  

1310. 

.JIB. 

Warehouse  class. 


TABLE  No.  2. — O. — Warehouse  Class. 


'■ 


Height  up  to — 

36  feet. 

48  feet. 

60  feet. 

7a  feet. 

84  feet. 

loofecl. 

Length  up  to — 

1 

•d 

4) 

1 

a 

9. 

0 
1 

"a 

0 
% 

•d 

V 

1 

p 

1 

s, 

A 
13  in. 

•d 

V 

'J 
P 

13  in. 

4> 

J! 

•d 

J 

P 

0 

■a 
s, 

•I 

a 
D 

Topmost  story 

Two  topmost  stories.. 

Three  topmost  stories 

First  story 

a 
9  in. 

13  in. 

i 

2.1 

s. 

8 
S 

A 
pin. 

13  in. 

17  in. 
13  in. 

A 
13  in. 

13  in. 

A 
13  in. 

13  in. 

13  in. 

tain. 

Z7in. 

,31  in. 

Four  stories. 

17  in. 

17  in. 

17  in. 

17  in. 
ai  in. 

17  in. 
al  in. 

17  in. 
at  in. 

17  in. 
a6in. 
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[7677]  §  15.     Whenever  any  person,  or  persons,  or  corporation  ^^'^^j?"  ""^  "'""»■ 
shall  be  about  to  erect  or  alter  the  external  walls  of  a  building  within  waiunear traveled 
five  feet  of  the  line  of  a  traveled  street,  said  person,  persons  or  cor-  *"*"• 
poration  shall  cause  the  portion  of  said  site  of  said  building  bordering    "  "''■ 
on  said  street  to  be  enclosed  by  a  fence  not  less  than  six  feet  high  and 
at  least  seven  feet  from  the  line  of  such  building,  and  if  such  fence 
shall  prevent  passage  on  the  sidewalk,  shall  lay  and  maintain  a  plank 
sidewalk  around  the  same  not  less  than  thirty-six  inches  wide,  and  said 
fence  shall  be  made  as  much  higher,  and  the  walk  as  much  wider,  and 
they  both  shall  be  constructed  in  such  manner  as  the  inspector  shall, 
direct;  said  person,  persons  or  corporation  shall  take  such  precaution- 
ary measures  in  lieu  of  the  above  as  the  inspector  may  direct. 

[7678]  §  16.     If  the  owner  or  possessor  of  any  lot  or  land,  digs  or  Liability  for  dam- 
cause  to  be  dug,  any  cellar,  pit,  vault,  or  excavation  to  a  greater  depth  Jfopcrty  (0°' "xc* - 
than  twelve  feet  below  the  curb  of  the  street  on  which  such  land  or  ^ard  d'e''th*w£tt 
lot  abuts,  or,  if  there  be  no  curb,  below  the  surface  of  such  adjoining  constitutes  such* 
lots,  and  by  such  excavation  causes  any  danger  [damage  ?}  to  any  wall,  g'^'g^ 
house  or  any  other  building  upon  the  lots  adjoining  Uiereto,  such   "  "** 
owners  or  possessors  shall  be  liable,  in  a  civil  action  to  the  party  in- 
jured, to  the  full  amount  to  [of?]  the  damage  aforesaid.     Such  owner  i^»*||««j«,««77. 
or  possessor  may  dig,  or  cause  to  be  dug,  any  such  cellar,  pit  or  ex- 
cavation to  the  full  depth  or  [of?]  any  foundation  wall  of  any  building 
upon  the  adjoining  lots  or  to  the  full  depth  of  twelve  feet  below  the 
established  grade  of  the  street  whereon  such  lot  abuts,  without  Refer- 
ence to  the  adjoining  foundation  walls,  without  incurring  the  liability 
prescribed  in  this  chapter. 

[767i)]  §  17.     Proper  foundation  walls  or  piets  and  their  footings  f^j  theS°fooSl^. 
of  masonry  or  other  suitable  material,  shall  be  provided  for  the  sup- geeSup. 
port  of  buildings.     All  foundation  walls  shall  be  at  least  four  inches 
thicker  than  the  base  of  the  wall  of  the  story  next  above  them.     The 
bottom  of  foundation  or  footings  of  external  walls  or  piers  shall  be  at 
least  four  feet  below  the  ground  surface  exposed  to  frost. 

[7680]  §  18.     Any  person  desirous  of  utilizing  the  space  under  the  Excavations  ondet 
sidewalk  in  front  of  any  building  owned  by  him,  shall  construct  a  suf-  waficd  and'cov- 
ficient  wall  of  masonry  to  retain  the  roadway  of  the  street,  and  shall  «''«<i>  '«>*• 
extend  the  side,  division  and  party  walls  of  such  building  under  the  ^"  ^"'' 
sidewalk  to  such  curb  wall.     No  plain  surface  of  glass  or  iron  greater 
than  3  inches  in  diameter  shall  be  placed  in  any  sidewalk. 

[7®J1]  §19.     In  all  buildings  over  three  stories  high,  walls  faced  Backing  of  ex- 
with  stone  shall  have  backing  of  the  thickness  specified  for  walls  where  three  stpries^Hgh 
no  facing  is  used,  unless  the  stone  facing  is  laid  in  alternate  courses  of  ^^"^  *"''  """*• 
different  thicknesses,  so  as  to  bond  on  to  the  backing  at  least  4  inches   "*  "''■ 
every  two  feet  in  height,  when  the  backing  may  be  4  inches  less  in 
thickness.     Walls  not  carried  out  [up  ?]  together  must  be  anchored  ^»"»  »<>«  «»'"«> 

.     .  .         •.».,.  ^'i-^P/v-.  ,.  up  together ;  cut 

every  6  feet  m  their  height  by  good  and  sufncient  wrought  iron  stone  work, 
anchors  36  inches  long,  ends  to  be  turned  up  2^  inches.     Cut  stone  S."r".'*"'"''' 
work  must  be  properly  cramped  and  anchored  together  and  to  back- 
ing.    Pressed  brick-work  to  be  properly  bounded  [bonded  ?]  to  back- 
ing. 

[7682]   §ao.     External  and  party  walls  above  the  ground  floor  External  and  party 
shall  be  securely  anchored,  at  least  every  8  feet  to  each  tier  of  joists  fl^r"o°be  ScSor. 
with  wrought-iron  hooked  end  anchors,  provided  with  propei  T,  or  «<*  '«"'• 
other  iron  heads.     Where  joists  are  supported  by  girders,  the  anchor-  ^"  ^"p- 
ajge  milst  be  made  continuous  by  "dog-anchors"  of  proper  propor- 
tions, or  other  approved  system.     Anchors  parallel  with  joists  to  be 
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not  less  than  2  feet  long ;  anchors  at  right  angles  to  joists  not  less  than 
S  feet  long, 
^nmeywaiuud      [7(J83]  §21.     (tf)     No  chimney  or  smoke  flue  shall  be  built  with 
Sac  Sup.  ^^^  x\\ss\  4^  inches  inclosing  and  division  walls,  and  shall  be  lined 

with  terra  cotta  fire-clay  linings  or  plaster  on  the  inside,  and  on  the 
outside  where  passing  between  timbers.     Chimneys  where  there  are 
not  flues  shall  be  built  solid. 
Fire  pUcei.  (^)     In  the  Construction  of  fire  places,  no  jamb  or  back  shall  be 

less  than  9  inches  thick,  and  a  bnck  arch  of  [or  ?]  sufficient  bar  of 
'    iron  shall  be  provided  over  the  opening  to  support  the  breast. 
Heanbi.  (f)    Hearths  of  open  fire  places  shall  be  of  stone  or  other  incom- 

bustible substance,  and  shall  rest  on  brick  trimmer  arches  or  other 
fire-proof  material,  which  arches  or  other  material  shall  be  not  less 
than  18  inches  wide  in  front  of  the  breast, 
chimney-topi;  (d)    Chimney-tops  shall  be  at  least  4  feet  above  the  roof,  and  any 

chimney  anchori.   chimney  Carried  to  a  height  above  the  roof  more  than  six  times  its 

thickness,  shall  be  properly  anchored  or  otherwise  made  secure, 
and'not^ormiir'"*       W     Chimneys  forming  part  of  a  wall  shall  not  be  corbelled  out  be- 
p»rt  of  waj"'"*     yond  the  face  of  the  wall  more  than  two-thirds  of  the  thickness  of 
the  wall  (without  the  permission  of  the  inspector  as  to  method  and 
extent  of  such  corbelling).     Every  chimney  not  forming  part  of  a 
wall  shall  rest  upon  the  ground,  or  other  sufficient  fire-proof  founda^ 
tion. 
Walla  and  tops  of        (/)     Flues  larger  than  250  square  inches  and  less  than  500  square 
large  flues.  inchcs,  shall  be  surrounded  with  walls  not  less  than  8  inches  thick ; 

and  the  walls  of  such  flues,  above  the  inlet  funnel  shall  be  12  inches 
thick  for  the  first  15  feet  around  and  above  such  inlet;  tops  of  such 
chimneys  to  be  at  least  eight  feet  above  the  roof,  or  five  feet  above  the 
highest  part  of  the  roof  within  fifty  feet  of  such  chimney.     Flues  with 
more  than  500  and  less  than  800  inches  area,  shall  have  not  less  than 
sixteen-inch  walls  opposite  the  inlet,  and  ten  feet  above  the  same,  and 
not  less  than  twelve-inch  walls  for  the  next  thirty-six  feet ;  top  of  chim- 
ney ten  feet  above  the  roof,  or  seven  feet  above  the  highest  part  of 
the  roof  within  fifty  feet  of  such  chimney. 
Piacins  of  timbers      [7681]  §  22.     In  no  building  shall  any  timber  or  wood-work  be 
•onry.  *    °"      placed  within  six  inches  of  any  smoke  flue,  or  within  two  inches  of 
See  Sup.  the  face  of  the  wall  enclosing  a  flue  (unless  the  face  of  the  wall  is 

plastered).  Timbers  in  "  party-walls "  shall  be  separated  from  each 
other  by  solid  masonry  not  less  than  4^  inches  thick.  Joists  built 
into  walls  of  masonry  shall  be  beveled  at  an  angle  of  45  degrees  from 
the  junction  of  the  wall  and  the  upper  edge  of  the  joists.  Every  trim- 
mer over  six  feet  long  in  floors  constructed  to  carry  more  than  70 
pounds  per  square  foot  of  surface  shall  be  hung  in  suitable  stirrup  iron 
of  wroiight-iron.  All  timbers  shall  have  sufficient  bearing  on  their 
supports  to  insure  stability.  In  all  buildings  where  the  joists  are  car- 
ried on  girders,  a  cut  off  partition  or  row  of  solid  bridging  not  less 
than  I  yi  inches  thick  shall  be  set  in  and  solidly  nailed  over  the  girder 
so  as  to  fill  spaces  between  joists  and  prevent  the  passage  of  fire  and 
smoke. 
Scaitiet and  bulk-  [7G8o]  §23.  Buildings  of  the  "warehouse"  class  over  one  story 
s^siip.  ^^^y  and  in  other  buildings  where  required  by  the  inspector,  shall 

have  in  the  roof  scuttle  frames  and  covers,  or  bulkheads  and  doors 
not  less  than  2  feet  by  3  feet  6  inches,  made  of  or  covered  with  fire- 
iron  suirs  to  bulk-  proof  material,  and  such  scuttles  and  bulkheads  shall  have  iron  lad- 
•>«•"'»  ders  or  iron  stairs  securely  bolted  to  floors  and  frames ;  such  scutdes, 

bulkheads  and  stairs  shall  be  ready  for  use  at  all  times.     The  doors  in 
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such  scuttles  or  bulkheads  shall  not  be  locked  but  must  be  fastened  by 
movable   bolts   or  hooks.     Skylights  on    roofs    shall    be  protected  skyUghu. 
with  a  sufficient  guard  railing  when  so  required  by  the  inspector. 

[7686]  §  24.      Weather   coverings  of  roofs   within  the  fire  limits  Roofing.     1 
shall  be  made  of  incombustible  material.     Appendages  such  as  sky-  Appendagei. 
lights,  dormer  windows,  cornices,  |;utters,  moldings,  eaves,  parapets,  SeeSup 
balconies,  bay  windows,  towers,  spires,  ventilators,  erections  o\er  ele- 
vators, turret,  lantern  light  or  other  erections  on  roofs,  if  not  wholly 
fire-proof  shall  be  enveloped  with  incombustible  material. 

[7687]  §25.     In  the  erection  of  wooden  buildings  in  blocks  of  °';j»„*°^  *»||J  •"- 
two  or  more,  the  said  buildings  shall  have  division  or  party  walls  of  in-  buildings, 
combustible  material,   s^d  walls  to  extend  up  to  the  under  side  of  s**  Sup. 
roaf  boards. 

[7688]  §  26.     Buildings  shall  be  provided  with  proper  metallic  Ji'd'^hel/lon^nT" 
"uJl-pipes"  which  shall  be  connected  with  a  sewer  or  catch  basin  «'""» 
connected  with  a  sewer  when  such  building  abuts  upon  an  alley  or  ^"  ""p 
street  in  which  a  public  sewer  is  located,  otherwise  the  water  shall  be 
carried  to  the  street  gutter  in  a  manner  approved  by  the  inspector. 

[7689]  §  27.     Stairways  shall  not  be  enclosed  with  partitions  made  stairway  p»rti- 
of  planks,  boards,  flooring,  or  scantling,  unless  plastered  on  both  sides  sec  sup. 
or  covered  with  metal  (except  in  private  residences).     Scantling  parti-  Scamiing  parti- 
tions shall  not  be  employed  as  supporters  of  any  floor  or  roof  (except  •'""' 
in  private  residences). 

[7690]  §  28.     Openings  in  walls  of  buildings  over  two  stories  hi^h,  fhf.V.errel'c'*^ 
in  the  warehouse  class,  and  located  opposite  iny  other  building  havmg  q«'i'r"d"'n'certarB 
openings  and  not  more  than  thirty  feet  distant  shall  be  provided  with  ''"■'"''"es- 
doDrs,  blinds  or  shutters,  made  of  or  covered  with  fire-proof  materiai.  SeeSup. 
The  doors  or  shutters  shall  be  hung  on  cast  iron  eyes  or  frames.     Pris- 
matic lights  in  iron  frames  shall  be  equivalent  for  fire-proof  shutters. 
Every  opening  in  "  party  wall "  shall  be  closed  by  two  such  fire-proof 
doors  as  above  described,  hung  to  cast  iron  eyes  or  frames  on  the  op- 
posite side?  of  the  jambs  of  the  opening.  • 

[7691]  §  29.     (a)     Stationary  boilers,  heating  furnaces  of  all  kinds,  HcaUngapp*. 
also  every  oven  or  stove  used  for  heating  or  manufacturing  purposes  sl'^sup 
shall  be  placed  on  fire-proof  foundations  and  provided  with  proper 
hearths,  and  the  floor  space  around  the  same  shall  be  covered  with  in- 
combustible and  non-conducting  substances. 

{b)  No  unprotected  structural  wood  work,  or  other  combustible 
material  shall  be  located  within  four  feet  of  any  part  of  a  stationary 
boiler,  or  within  20  inches  of  any  stove,  oven,  or  heating  furnace  be- 
low [before  ?]  mentioned. 

(c)  No  pipes  conveying  heated  air  or  steam  shall  be  placed  nearer 
than  six  inches  to  any  unprotecteJ  combustible  material. 

(i)  Hot  air  conductors  built  in  between  timbers  or  other  combusti- 
ble material  within  ten  inches  of  the  same,  shall  be  made  double  with 
at  least  %  inch  space  between  the  two  envelopes. 

(f)  Hot  air  registers  shall  be  set  in  incombustible  borders,  and 
openings  in  floors  for  registers  shall  be  lined  with  metal. 

(/")  All  the  foregoing  provisions  of  this  section  shall  be  subject  to 
the  approval  of  the  mspector. 

[7692]  §  30.     In  every  factory  or  workshop  all  machinery  and  ap-  Vat»  of  hot  liquids 
pliances  connected  therewith,  also  every  vat,  pan  or  other  structure  smSuj) 
with  molten  metal  or  hot  liquids,  shall  be  constructed  in  such  manner 
and  so  guarded  as  to  protect  those  employed  in  their  operation  and 
use.  or  about  them. 

[7693]  §31.     Elevators  located  and  operated  in  the  well-holes  of  Eieraiors. 
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See  Sup. 


Fire  escapes. 
See  Sup. 

Set  \\  »573  €t  ttf., 
(9209]  et  ttq. 


Power  and  duties 
of  fire  escape  and 
•moke  inspector. 


Notice  to  erect 
fire  escapes. 


Penalty  for  failure 
to  erect  same. 


Fire  proof  vaults 
for  wood-working 
factories. 
See  Sup. 
Su  i  (^lo). 


Penalty  for  usinK. 
etc  ,  certain  build' 
ings  lacking  fire- 
proof doors  and 
stairways. 
See  Sup. 


Stairways,  shall  together  with  the  stairs  and  the  landing  thereof,  be 
constructed  of  fire-proof  material.  All  elevators  so  required  in  the 
judgment  of  the  inspector  shall  be  enclosed  with  walls  erf"  incombusti- 
ble material,  or  with  substantial  stud  partitions  covered  with  metal 
lathing  and  three  coats  of  plastering  on  each  side,  and  said  walls  or 
partitions  shall  be  carried  through  the  roof.  All  elevator  openings 
through  floors  shall  be  protected  by  proper  rails  or  gates,  or  the  open- 
ings in  floors  through  which  the  elevator  passes  shall  be  closed  with 
trap-doors,  covered  on  the  under  side  with  metal.  The  roof  over 
every  elevator  within  a  shaft  as  above  provided,  shall  be  formed  with' 
a  sky-light  of  sheet  glass,  of  at  least  one-half  the  area  of  the  shaft 

[7694]  §  32.  All  buildings  except'such  as  are  used  for  private  res- 
idences exclusively,  in  said  city  of  the  first  class,  first  grade,  of  three 
or  more  stories  in  height,  shall  be  provided  with  one  or  more  suitable 
fire-escapes,  extending  from  the  first  story  to  the  upper  stories  of  such 
building,  and  above  the  roof  and  on  the  outer  walls  thereof,  in  such 
location  and  numbers,  and  of  such  material  and  construction  as  the 
inspector  may  determine ;  provided,  that  in  said  city  of  the  first-class, 
first  grade,  having  a  "  fire-escape  and  smoke  inspector,"  designated  or 
appointed  by  the  mayor  of  said  city,  the  said  inspector  shall  perform 
all  the  duties  and  be  vested  with  all  the  power  imposed  upon  the  in- 
spector of  buildings  by  this  and  the  two  following  sections.  After 
such  determination  by  the  said  inspector,  he  may  at  any  time,  by  a 
notice  served  upon  the  owner,  lessee  or  occupant  of  any  such  building, 
by  leaving  with  such  owner,  lessee  or  occupant  or  at  his  or  their  resi- 
dence or  place  of  business,  a  copy  of  such  notice,  require  such 
owner,  lessee  or  occupant,  or  either  of  them,  to  cause  such  metallic 
fire-escape  to  be  placed  upon  such  building  within  thirty  days  after  the 
service  of  such  notice ;  provided,  however,  that  all  buildings  more 
than  two  stories  high,  used  for  manufacturing  purposes,  shall  have  one 
suitable  fire  escape  for  every  twenty-five  persons  or  less  employed 
abov<  the  second  story,  or  a  fire-proof  stairway.  In  case  the  lessee, 
owner  or  occupant,  or  either  of  them,  so  served  with  notice  as  afore- 
said, shall  not  within  thirty  days  after  the  service  of  such  notice  ujxin 
him  or  them,  place  or  cause  to  be  placed,  such  suitable  fire-escape 
upon  such  building  as  required  by  this  article  and  the  terms  of  such 
notice,  he  or  they  shall  be  subject  to  a  fine  of  not  less  than  $10.00 
nor  more  than  $100.00,  and  to  a  further  fine  of  $50.00  for  each  week 
of  such  neglect  to  comply  with  such  notice  after  the  service  of  the 
same. 

[7695]  §33.  No  buildings  within  the  limits  of  said  city  of  the 
first-class  shall  be  used  or  occupied,  in  whole  or  in  part,  for  any  of 
the  trades  or  occupations  hereinafter  mentioned,  to-wit :  planing-mill, 
sash,  door  and  blind  factories,  wagon  or  carriage  manufactories, 
cabinet  and  furniture  manufactories,  wood-turning  and  veneering 
works,  agricuRural  implement  manufactories,  box  or  shingle  factories, 
or  any  other  wood-working  factory,  two  or  more  stories  in  height,  un- 
less such  building  so  occapied  shall  have  in  connection  with  it  a  brick 
or  fire-proof  vault  of  suflScient  capacity  to  contain  all  shavings,  saw- 
dust, chips,  or  other  light  combustible  refuse  connected  therewith ;  all 
such  shavings  and  other  light  combustible  refuse  or  material  shall  be 
removed  daily  from  such  premises  to  such  vault. 

[7696]  §  34.  No  person  shall  hereafter,  either  as  o^vner,  lessee  or 
agent,  use  or  occupy,  or  permit  the  use  and  occUpatioit  of  any  store, 
factory,  work-shop  or  other  structure,  where  any  person  or  persons 
shall  be  employed  as  workmen  or  workwomen,  for  wages,  in  any  trade 
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or  occupation,  unless  every  such  store,  factory,  workshop  or  other  f"^f/J}**"'- 
structure  shall  be  provided  with  sufficient  fire-proof  doors  and  stair-  '"*  '  "'' 
ways  for  (he  escape  of  employes  in  the  event  of  fire  or  other  accident 
happening,  under  the  penalty  of  not  less  than  $25.00  for  each  and 
every  offense,  and  a  further  penalty  of  $50.00  for  each  and  every  day 
each  owner,  lessee  or  agent  shall,  after  the  first  conviction,  neglect  or 
refuse  to  comply  with  any  provisions  in  this  section. 

[7697]  §  35.     No  wooden  building  within  or  without  the  fire-limits  ^u'ldJ^i**'*"^'" 
shall  be  moved  to  any  lot  within  said  limits  where  it  would  be  in  viola-  g"',  g'"*'" 
tion  of  law  to  build  such  wooden  building. 

[7698]  §36.     No  pyerson,  except  a  licensed  house-mover,  shall  re-  Licensing  of  house- 
move  or  raise  any  building  within  the  limits  of  said  city  of  the  first  *"<"""*• 
class,  first  grade ;  and  every  such  person  shall  annually,  before  en-  ^"  ^"'*' 
gaging  in  such  occupation,  obtain  a  license  therefor  from  the  mayor, 
and  no  such  license  shall  be  granted  until  the  party  applying  therefor 
shall  have  given  a  bond  in  the  sum  of  one  thousand  dollars,  with  good  Bond, 
and  sufficient  sureties,  to  be  approved  by  the  city  solicitor,  conditional 
among  other  things,  that  said  party  will  pay  any  and  all  damages 
which  may  happen  to  any  tree,  pavement,  street  or  sidewalk,  or  to 
any  telegraph  pole  or  wire  belonging  to  said  city,  whether  said  dam- 
age or  injury  shall  be  inflicted  by  said  party  or  his  agents,  employes 
or  workmen;  and  conditioned,  also,   that  said  party  shall,  will  save 
and  indemnify,  and  keep  harmless  said  city  against  all  liabilities,  judg- 
ments, damages,  costs  and  expenses  which  may  in  anywise  accrue 
against  said  city  in  consequence  of  the  granting  of  such  permit  or 
license,  and  will  in  all  things  strictly  comply  with  the  conditions  of 
his  permit. 

[7699]  §37.     Upon  execution  of  said  bond  and  its  acceptance  by  Removal  permit*, 
the  city  solicitor,  a  license  shall  be  issued,  and  the  said  licensed  per-  ^e*  Sup. 
son  shall,  in  each  and  every  instance,  before  removing  or  raising  any 
building,  obtain  a  permit  so  to  do  from  the  inspector,  and  shall  pay  inspector's  fee. 
to  said  inspector  a  fee  of  two  dollars,  whereupon  said  inspector  shall  , 

issue  a  permit  stating  specifically  all  the  conditions,  prescribing  the 
route  to  be  taken,  and  limiting  the  time  of  removal. 

[7700]  §  38.  Every  theater,  opera  house,  concert  hall,  or  building  Theater*,  etc. 
to  be  used  for  public  entertainments  (except  churches),  hereafter  SeeSup. 
erected,  altered  or  changed,  shall  have  at  least  one  front  on  the  high- 
way or  public  street,  and  in  front  there  shall  be  suitable  means  of  en- 
trance and  exit  for  the  audience ;  an  open  space  shall  be  reserved  for 
the  use  of  the  audience  m  leaving  the  building,  and  for  service  in  the 
event  of  fire,  to  be  on  two  or  three  sides  of  the  portion  of  the  struc- 
ture in  which  the  auditorium  and  stage  are  placed.  No  portion  of  any 
building  hereafter  erected,  altered,  changed,  or  used,  or  to  be  used  for 
any  of  the  above  purposes,  shall  be  occupied  or  used  for  offices,  a 
hotel,  boarding  or  lodging  house,  factory,  or  for  storage  purposes,  un- 
less the  same  is  completely  isolated  by  brick  walls,  which  shall  pass 
through  and  above  the  roof  at  least  two  (2)  feet ;  and  no  workshop  or 
storage  room  for  theatrical  purposes  shall  be  allowed  above  the 
auditorium.  If  the  carpenter  shops  and  property  rooms  for  the 
storage  of  furniture  and  other  accessories  be  provided  for  on  the 
premises,  they  shall  be  separated  from  the  other  portions  of  the  theater 
by  means  of  fire-proof  partitions  and  ceilings ;  and  the  painted  scenery 
and  other  decorations,  when  not  in  use,  shall  be  stored  in  a  con- 
tiguous store  room,  but  they  shall  be  enclosed  with  fire-proof  parti- 
tions, ceilings  and  floors ;  and  no  plact  in  the  building  shall  be  used 
for  the  storage  or  sale  of  any  article  classified  by  insurance  companies 
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■•*■*•*  •*«•  as  hazardous  or  extra  hazardous  material.  All  ventilating  shafts  from 
the  ceiling  line  shall  be  of  fire-proof  material,  and  shall  pass  at  least 
four  (4)  feet  above  the  roof.  The  roof  over  die  stage  shall  have  sky- 
^  lights  or  lanterns  equal  in  area  to  at  least  one-tenth  of  said  roof,  and 

the  whole  shall  be  so  arranged  as  to  open  instantly  on  the  cutting  or 
burning  of  a  hempen  cord,  which  shall  be  so  arranged  to  hold  said 
skylight  closed,  or  some  other  device  in  the  judgment  of  the  inspector 
may  be  used  if  equally  as  simple. 

All  seats  in  the  auditorium  except  those  contained  in  the  boxes  shall 
be  firmly  secured  to  the  floors,  and  no  seat  in  the  auditorium  shall 
have  more  than  six  (6)  seats  intervening  between  it  and  the  aisle,  and 
no  obstruction  shall  be  placed  in  any  aisle  or  passage  way.  All  aisles 
and  passage  ways  in  the  auditorium  shall  be  in  proportion  to  the  seating 
capacity.  All  door  ways,  passages,  corridors,  stairways  shall  be  in 
proper  proportion  to  the  capacity  of  the  house  and  the  several  parts 
of  the  same  to  which  they  lead  and  with  which  they  communicate. 
Every  auditorium  accommodating  three  hundred  persons,  shall  have 
not  less  than  two  exits;  when  accommodating  five  hundred  persons, 
not  less  than  three  exits  shall  be  provided ;  and  no  doorway  of  exit 
or  entrance  for  the  use  of  the  public  shall  be  less  than  six  feet  in 
width;  and  for  every  one  hundred  persons  additional  or  portions 
thereof,  to  be  accommodated  in  excess  of  five  hundred  persons,  twenty 
inches  additional  exit  capacity  shall  be  allowed ;  all  doors  of  exit  or  en- 
trance shall  op>en  outwardly  and  no  such  doors  of  exit  or  entrance  shall 
be  locked  during  any  representation,  or  when  the  building  is  open  to  the 
public.  Distinct  and  separate  places  of  exit  and  entrance  shall  be  pro- 
vided for  each  gallery  above  the  first  floor.  A  common  place  of  exit 
may  serve  for  the  main  floor  of  the  auditorium  and  the  first  gallery,  the 
latter  to  be  provided  with  two  independent  staircases.  Not  less  than 
two  independent  staircases  with  direct  exterior  outlets  shall  be  provided 
for  galleries  above  the  first  gallery,  and  shall  be  located  on  the  opposite 
sides  of  the  same,  and  the  latter  staircases  shall  be  enclosed  up  to  the 
floor  to  which  they  lead.  When  straight  stairs  return  directly  upon  them- 
selves a  landing  of  the  full  width  of  both  flights  and  of  the  depth  of  not 
less  than  once  and  a  half  the  length  of  the  steps  shall  be  provided ;  stairs 
turning  at  an  angle  must  have  a  proper  landing  without  risers  at  the  turn. 
In  stairs  where  two  side  flights  connect  with  one  main  flight,  the  width 
of  the  main  flight  must  be  equal  to  the  aggregate  width  of  the  side 
flights.  The  ceilings  of  the  auditorium  and  of  the  corridors,  passages, 
lobbies  and  staircases  shall  be  lathed  with  iron  or  wire  laths,  or  fire- 
proof tiling,  and  finished  with  three  good  coats  of  mortar,  or  other  in- 
combustible material. 

All  inclosed  staircases,  ^hall  have  on  both  sides  a  strong  handrail, 
firmly  secured  to  walls.  No  passage  leading  to  any  stairs  or  exit 
shall  be  less  than  the  width  of  the  stairs  with  which  they  communicate. 
The  wall  separating  the  stage  from  the  auditorium,  also  the  several 
division  walls  separating  the  auditorium  from  the  vestibule  or  other 
apartments  devoted  to  the  use  of  the  public,  shall  be  constructed  of 
brick  or  other  fire-proof  material.  The  wall  between  the  stage  and 
the  auditorium  shall  be  carried  through  and  above  the  roof  at  least  24 
inches,  and  doorways  in  said  wall  shall  not  exceed  21  superficial 
feet  each,  and  shall  have  doors  covered  on  the  stage  side  with  sheet 
metal;  said  doors  shall  be  self-closing.  Partitions  enclosing  and  sepa- 
rating dressing  rooms,  and  the  ceilings  of  same,  shall  be  covered  with 
three  coats  of  plaster  or  metal  lathing,  or  shall  be  constructed  with 
corrugated  sheet  iron  or  other  fire-proof  material.     The  proscenium. 
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or  curtain  opening  of  every  theater,  shall  have  a  curtain  of  fire  resist- 
ing material.  Such  curtain  shall  be  lowered  at  the  beginning  and  end 
of  each  performance. 

[7701]  §  38.     All  scenery  shall  be  constructed  of  fire  resisting  ma-  Theatrical 
tenal ;  said  curtain  and  scenery  shall,  in  their  material,  construction,  g","|up 
and  mechanism  be  approved  by  the  inspector.     Gas-mains  supplying  Gas  maim, 
any  of  the  above  named  places  shall  have  connections  independent  of 
the  stage  and  auditorium,  and  proper  provisions  shall  be  made  for  cut-  j 

ting  or  shutting  off  the  gas  from  the  outside,  contiguous  to  the  prem-  • 

ises;     All  stage  lights  shall  have  strong  metal  wire  guards  or  screens  stage  lighu. 
of  sufficient  fineness,  that  materials  coming  in  contact  therewith  shall 
not  be  in  danger  of  the  flames.     Every  exit  shall  have  over  the  same, 
on  the  inside,  the  word  "exit"  painted  in  large  letters  not  less  than 
eight  inches  in  kngth. 

[7702]  §  39.     Any  building,  hall,  or  room  hereafter  erected  and  Means  of  exit  and 
used  for  church  purposes,  seatmg  300  persons  or  over,  shall  have  not  |!I[,"'],",'° 
less  than  two  means  of  exit  and  entrance,  with  direct  outdoor  connec-  se^  Sup. 
dons  to  same.     All  exit  doors  shall  open  outward.     Stairways,  lob- 
bies, and  doors  shall  be  in  proper  proportion  to  the  capacity  of  the 
church. 

[7703]  §  40.     Every  building  used  for  purposes  of  public  entertain-  stand  pipes  and 
ment,  mentioned  in  the   preceding   section,  shall  have  at  least  one  waur  plugs  re- 
stand-pipe  and  water-plug  connected  with  the  water  pipes  of  the  city,  SuUdings."' 
placed  on  the  stage  or  platform  in  its  immediate  vicinity.     The  same  See  Sup. 
shall  be  put  in,  'under  the  direction  and  to  the  satisfaction  of  the  fire 
marshal  of  said  city,  and  hose  with  nozzle  and  stopcock  shall  be  at- 
tached to  such  stand-pipe,  and  said  hose  shall  be  of  sufficient  length 
to  extend  to  the  farthest  limit  of  such  building,  and  shall  be  kept 
in  good  order  and  ready  for  use  at  all  times.     Every  such  building  with 
accommodation  for  one  thousand  or  more  persons,  also  every  building 
more  than  80  feet  high,  covering  an  area  of  more  than  five  thousand 
superficial  feet  shall  have  a  proper  2^-inch  metallic  stand-pipe  on  the 
outside  of  the  building  accessible  from  street  or  alley,  extending  above 
the  roof  and  so  arranged  that  a  fire  engine  hose  can  be  attaclicd.     All 
hose  an[d]  coupling[s]  shall  conform  to  the  size  and  pattern  adopted 
by  the  fire  department. 

[7704]  §  41.     Every  cellar  or  any  portion   thereof  occupied   for  d*eiuug"p'!i.'^" 
dwelling  purposes,  shall  be  at  least  8  feet  in  height  from  floor  to  ceil-  poses, 
ing  in  every  part  thereof,  and  not  less  than  4  feet  of  the  height  shall  See  Sup. 
be  above  the  surface  of  the  ground  adjoining  or  nearest  thereto ;  there  • 

shill  also  be  an  area  provided  across  the  entire  frontage  of  same  not 
less  than  3  feet  wide  in  every  part,  and  said  area  shall  begin  six  inches 
below  the  level  of  the  floor  of  said  cellar,  and  extend  up  to  the  sur- 
face of  the  ground.  Every  such  cellar  shall  be  properly  drained,  and 
be  provided  with  a  flue  or  open  fireplace  with  flue  ;  and  each  apart- 
ment of  such  cellar  shall  have  a  window  not  less  than  nine  square  feet, 
clear  opening  of  frame  provided  with  movable  sash.  Steps  required 
as  access  to  such  cellar  shall  not  cover  said  window,  either  in  whole 
or  in  part. 

[7705]  §  42.     Every  habitable  room  hereafter  constructed,  except  Height  of  habit- 
in  the  roo^  shall  be  at  least  7  feet  high  in  the  clear  in  every  part  of  »■'''=  '°°"''- 
the  same  ;  and  habitable  rooms  constructed  in  the  roof  of  any  build-  '*"  ^"'' 
ing,  shall  be  at  least  7  feet  high  in  clear  for  a  space  of  one-half  of  the 
area  of  such  room. 

[7706]  §  43.     Every  house  designated  to  be  used  in  whole  or  in  Space  required  be. 
part  as  a  "tenement-house,"  "lodgmg"  house  or  hotel,  shall  have  a  rear  of  tenement 
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houtei,  todcing 
houses  ana  hotels, 
and  other  build* 
logs. 

See  Si';. 


Communication 
between  sleeping 
rooms  in  such 
houses  and  the  ex- 
ternal air. 

See  Sup. 

Light  and  air 
shafts  for  habitable 
rooms. 
See  Sup. 


Snbstitute*  for 
water-closets. 


See  Sup. 


Licensing  of 
plumbers  and 
sewer  tappers. 
See  Sop. 


Boad  reqtiired. 


Sntpeasion  of  U- 


Revocation 
thereof. 


Plans  of  certain 
pipes  to  he  fur- 


clear  open  space  between  the  front  and  rear  of  such  building,  and  any 
other  building,  proportioned  to  the  height  of  such  building  as  follows: 
Betweening  [between  ?]  buildings  one  story  high,  a  space  lo  feet  wide; 
two  stories  high,  a  space  15  feet  wide;  three  stories  high,  a  space  20 
feet  wide;  buildings  more  than  three  stories  high,  a  space  25  feet 
wide ;  and  in  every  case  the  length  of  this  space  shall  not  be  less  than 
three-quarters  the  distance  of  the  width  of  the  buildings. 

[7707]  §  44.  Every  room  in  such  building  used  a?  a  sleeping-room 
which  does  not  communicate  directly  with  the  external  air  shall  have 
a  movable  window  or  transom  sash  not  less  than  three  feet  square, 
which  shall  open  into  an  adjoining  apartment  which  has  direct  commu- 
nication with  the  external  air. 

[7708]  §  45.  Light  and  air  shafts  for  habitable  rooms  shall  be  at 
least  twelve  square  feet  in  area  for  three  story  houses  and  less;  sixteen 
square  feet  in  area  for  a  four  story  house,  and  twenty  square  feet  in 
area  for  a  five  story  house,  and  never  less  than  three  feet  wide  in 
the  clear.  Shafts  common  to  two  houses  shall  be  double  the  above 
areas. 

[7709]  §  46.  The  construction  and  use  of  an  earth-closet,  dessi- 
cating-closet,  or  any  contrivance  for  the  reception  and  deodorization 
of  foecal  matter,  as  a  substitute  for  a  water-closet,  is  permitted,  sub- 
ject to  the  approval  of  the  inspector  as  to  location  and  construction  of 
same. 

[7710]  §  47.  No  person  or  persons  shall  carry  on  the  business  of 
plumbing,  sewer  tapper  or  engage  in  conducting  plumbing  or  house- 
drainage,  until  he  or  they  shall  obtain  a  license  either  as  such  plumber 
or  sewer  tapper  from  the  "board  of  public  affairs;"  and  no  person 
shall  receive  such  license  who  shall  not  have  an  established  place  of 
business  within  the  limits  of  said  city  of  the  first  class,  first  grade,  and 
who  shall  not  furnish  the  "  board  of  public  affairs"  satisfactory  evidence 
of  his  responsibility  and  skill  to  apply  his  trade  in  accordance  with  the 
provisions  of  this  act,  rules  and  regulations  of  the  "board  of  public 
affairs,"  the  "board  of  health,"  and  ordinances  of  said  city.  And  it 
shall  be  the  further  duty  of  every  person  or  persons  making  an  appli- 
cation for  a  license  to  carry  on  the  business  of  plumbing  or  sewer  tap- 
ping to  accompany  his  or  their  application  with  a  bond,  signed  by  two 
or  more  sureties,  to  be  approved  by  the  "  board  of  public  affairs,"  in 
the  sum  of  five  hundred  dollars  ($500),  conditioned  that  he  or  they 
will  indemnify  and  save  harmless  said  city  of  the  first  class  from  all  ac- 
cident and  damage  caused  by  negligence  either  in  the  execution  or 
protection  of  his  work,  or  for  any  unfaithfulness  or  inadequate  work 
done  under  and  by  virtue  of  his  license ;  and  that  said  licensee  as  such, 
will  also  conform  to  all  the  conditions  and  requirements  of  the  city  for 
his  or  their  government,  or  in  default  thereof,  will  submit  to  such  pen- 
alties as  are  or  may  be  prescribed  by  the  "  board  of  public  affairs," 
the  "board  of  health,"  or  the  ordinances  of  said  city.  The  "in- 
spector of  buildings  "  shall  have  authority  and  power,  whenever  in  hu> 
opinion  any  plumber  or  sewer  tapper  in  doing  any  plumbing  or  house 
drainage  or  sewer  tapping,  violates  any  provisions  of  this  act,  rule  or 
regulation  of  the  "  board  of  public  affairs,"  the  "  board  of  health,"  or 
the  ordinances  of  said  city,  to  suspend  said  license ;  and  it  shall  be 
the  duty  of  said  oflScer  making  such  order  or  [of?]  suspension  to 
report  the  same  to  the  "  board  of  public  affairs; "  and  if  the  said  board 
shall  be  of  the  opinion  that  the  charges  are  well-founded,  they  shall 
revoke  said  license. 

[7711]  §  48.     It  shall  be  the  duty  of  the  owner,  architect  or  othei 
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duly  authorized  person,  to  furnish  a  plan  which  shall  show"  the  whole  "jjjj^j""'  *^ 

course  of  said  pipe  from  its  connection  with   the  house-drain  to  its  gee  Sup. 

termination  above  the  roof  of  the  house,  and  all  branches,  traps  and 

fixtures  to  be  connected  therewith,  which  plan  must  be  approved  by 

the  inspector  before  any  portion  of  the  work  shall  be  executed ;  and 

every  plumber  or  sewer  tapper  before   doing-  any  of  the  work  in  a 

building,  shall,  except  in  case  of  repair,  receive  a  certificate  from  the  Certificate  of  ac- 

nispector  that  the  plans  and  specification  [s]  prepared  by  the  architect  or  ^g;'"'^'  °'  p''^' 

owner  for  such  work  has  [have?]  been    accepted  by  the  inspector. 

Plumbing  work  which  does  not  add  additional  fixtures  or  cause  the  en-  Repairs. 

tire  renewing  or  remodeling  of  any  soil  or  waste  pipes,  or  changing  of 

'  the  system  of  using  such  pipes  shall  be  considered  a  repair. 

[7712]  §  49.     Every  building  shall  be  separately  connected  with. the  Ji"n?cnons?wawr 
public  sewer,  when  such  sewer  is  provided;  and  if  such  sewer  is  not  closets;  catch 
provided,  all  water-closets  are  to  drain  into  a  ventilated  cesrpool  built  |'^'^*»""^'<>«"»- 
of  hard  brick  or  stone,  to  be  approved  by  the  inspector.      Catch  basin    "  "'*' 
water-closets  complying  with  the  following  conditions  may  be  used : 
They  must  be  constructed  water-tight,  and  have  a   proper  supply  of 
water  to  allow  them  to  1^  flushed  out  clean  to  the  bottom ;  they  must 
also  be  constructed  so  that  the 'contents  shall  not  pass  into  the  sewer 
without  a  sufficient  supply  of  water  passing  into  the  sewer  at  .the  same 
time.     The  roof,  surface  and  waste  water  from  the  house  may  be  used 
for  flushing  these  closets.     These  catch  basin  water  closets  may  be 
constructed  and  the  connections  to  sewer  and  house  drainage  may  be 
laid  by  any  sewer  tapper  licensed  by  the  "board  of  public  affairs." 

[7713]  §  50.     Main  waste-pipe   and   soil-pipes    through  which  the  houm  drainan; 
water  and  sewerage  are  conducted  shall  be  of  cast  or  wrought-iron  *»"«  »■"* »°" 
when  within  a  building,  and  shall  be  securely  ironed  to  walls  or  sus-  s«*sap. 
pended   to  floor  timbers  by  strong  irqn   hangers  as  inspector  may 
direct.     Waste  and  soil  pipes  shall  be  ventilated  through  the  roof,  open 
and  undiminished  in  size,  to  such  a  height  as  may  be  directed  by  the 
inspector ;  but  no  soil  or  waste-pipe  vent,  shall  be  carried  to  a  height 
less  than  two  feet  above  the  roof;  changes  in  directions  shall  be  made 
with  curved  pipes,  and  connections  with  horizontal  pipes  shall  be  made 
with  "Y"  branches.     Where  the  soil  consists  of  a  natural  bed  erf 
loam,  sand  or  rock,  the  drain  inside  of  hoi)se  may  be  of  hard,  glazed, 
cylindrical  stoneware  pipes  laid  on  a  smooth  bottom  with  well  cemented 
joints.     Where  the  ground  is  made  or  filled  in,  the  house  drain  inside 
of  house  must  be  of  extra  heavy  cast-iron,  free  from  defects,  with  the 
joints  properly  caulked  with  lead.     Drains  shall  have  a  fall  of  not  less  Fail;  tra^a:  clean 
than  one-eighth  of  an  inch  per  foot,  and  shall  be  supplied  with  a  suit-  *"""  «'uiieu. 
able  trap,  placed,  with  an  accessible  clean-out,  either  outside  or  inside 
the  foundation  wall  of  the  building.     Each  house  drain  shall  be  pro- 
vided with  a  fresh  air  inlet,  not  less  than  4-inch  diameter  on  the  house 
side  of  the  trap,  extending  to  the  external  air  in  such  locality  as  will 
not  be  detrimental  to  the  inmates  of  the  house  in  the  judgment  of  the 
mspector.     Rain  water  leaders,  when  connected  with  sewer  or  drain-  Trapping  of  rain- 
pipes,  shall  be  suitably  trapped.  w«ef  leader*. 

[7714]  §51.     Smoke-flues  shall  not  be  used  to  ventilate  sewer,  soil 
or  waste-pipyes.     Ventilating  pipes  shall  be  constructed  of  the  same  pipc«.    *" "  ""^ 
material  as  the  main  waste  and  soil  pipes.  See  Sup. 

[7715]  §  52.     Iron  pipes,  before  being  put  in  place,  shall  be  coated  Requirements  in 
inside  and  outside  with  coal  tar  or  pitch,  applied  hot,  or  other  suitable  plpes^to  be' tested'" 
materials ;  joints  shall  be  run  with  molten  lead,  and  thoroughly  caulked  ^1  water-pressur* 
aq^  made  tight ;  connection  of  lead  with  iron  pipes  shall  be  made  with  ^"  ^''■*" 


Digitized  by 


Google 


Pi.  V,  Ch.  5 


1986 
BUrLDINGS. 


7716-7722 


Traps,  pipM,  and 
vents  for  Dath- 
tubs,  water-closets, 
etc. 
See  Sup. 


OTerflow  plpM  aod 
waste-pipes  ft«m 
refrigerators. 
See  Sup. 


Water  supply  for 
water-closets ; 
flushing  pipes. 

See  Sup. 


Inspection  of  pipes,, 
etc.;  test  of  plumb* 
ing  work. 
See  Sup. 


Steam  exhausts. 


Removal  or  repair 
of  insecure  build- 
ings, etc. 

Ste-Stap: 


Buildings  author* 
ised  by  board  of 
public  affair*. 
See  Sup. 


Building  contrary 
to  provisions  of 


brass  ferrules,  properly  soldered  and  caulked  to  the  iron ;  soil,  waste 
and  air-pipes  shall  be  subjected  to  the  water  pressure  test 

[7716]  §  53.  Every  sink,  basin,  bath-tub,  water-closet,  slop-hopper, 
and  each  set  of  trays,  and  every  fixture  having  a  waste-pipe,  shall  be 
furnished  with  a  trap,  which  shall  be  placed  as  near  as  practicable  to 
the  fixture  that  it  serves ;  traps  shall  be  protected  from  syphonage  or 
air  pressure  by  special  air  pipes  of  a  size  not  less  than  the  trap ;  but 
air  pipes  connected  with  water-closet  traps  shall  not  be  less  than  2-inch 
bore,  and  in  every  case  of  proper  proportion  for  their  purposes,  as 
may  be  approved  by  the  inspector.  They  may  be  branched  into  the 
soil  or  waste-pipe  vent,  not  less  than  three  feet  above  the  inlet  from 
the  highest  fixture.  No  trap  vent  shall  be  used  as  a  waste  or  soil- 
pipe.  Where  a  single  fixture  is  put  in,  and  discharges,  by  means  of 
waste-pipes,  into  an  open  drain,  a  trap  will  be  necessary,  but  no  vent; 
but  said  waste-pipe  shall  not  exceed  fifteen  feet  in  length  unless  jop^ 
proved  by  the  inspector. 

[7717]  §  54-  Drip  or  overflow*  pipes  from  safes  under  water-closets, 
and  other  fixtures,  or  from  tanks  or  cisterns,  shall  be  run  to  some 
place  in  open  sight,  and  in  no  case  shall  any  such  pipe  be  connected 
directly  with  a  drain,  waste-pipe,  or  scMl-pipe.  Waste-pipes  from  re^ 
frigerators  or  other  receptacles  in  which  provisions  ace  stored  sfaall 
not  be  connected  with  a  drain,  soil-pi}>e,  or  waste-pipe. 

[7718]  §  55.  Every  water-closet  shall  be  supplied  with  water  from 
a  tank  or  cistern,  and  the  flushing  pipe  shall  not  be  less  than  one  and 
one-eighth  inch  bore:  Water-closets  under  special  circumstances  nfiay 
be  arranged  so  as  to  receive  dieir  supply  directly  from  the  main,  with 
such  fixtures  as  shall  be  approved  by  the  inspector. 

[7719]  §  56.  Pipes  and  other  fixtures  shall  -not  be  covered  from: 
view  or  concealed  until  after  the  work  has  been  examined  by  said  in- 
spector, and  he  shall  be  notified  by  the  plumber  or  sewer  tapper  when 
the  work  is  sufficiently  advanced  for  inspection.  Plumbing  work  shall 
not  be  used  unless  the  same  has  first  been  tested  in  the  presence  of 
the  inspector  and  by  him  found  satisfactory.  No  steam  exhaust  shall 
be  connected  directly  with  any  soil  or  waste-pipe,  or  drain  which  com- 
municates with  a  public  sewer.  A  grease  trap  shall  be  constructed 
under  the  sink  of  every  hotel,  eating-house,  restaurant,  or  other  cook- 
ing establishment, 

[7720]  §  57.  The  owner  or  other  party  having  an  interest  in  any 
building,  staging  or  other  structure,  or  any  thing  attached  to  or  con- 
nected with  a  building  or  other  structure,  which  shall  be  unsafe  so  as 
to  endanger  life,  shall  immediately  up>on  notice  received  from  the-  in- 
spector, cause  the  same  to  be  made  safe  and  secure,  or  taken  down ; 
and  where  the  public  safely  requires  immediate  action,  the  inspector 
may  enter  upon  the  premises  with  such  assistants  as  may  be  necessary, 
and  cause  the  said  structure  to  be  secured  or  taken  down  without  de- 
lay, and  the  passers-by  to  be  protected  at  the  expense  of  such  owner 
or  party  interested. 

[7731]  §  58.  That  whenever  any  person,  firm,  corporation,  ex- 
position commission,  or  the  officers  of  the  said  city,  shall  wish  to  erect 
public  building  or  buildings  for  exhibitions,  shows  or  for  other  pur- 
poses, and  desire  to  use  in  the  same  plans  and  materials  which  da  not 
conform  to  the  requirements  of  this  act,  the  same  may  be  authorized 
by  the  "  board  of  public  affairs  of  said  city,"  provided  the  plans  and 
specifications  for  the  same  meet  with  the  approval  of  the  said  in- 
spector. ^ 

[7733]  §  59.     That  it  shall  be  unlawful  for  any  one  either  as  owner, 
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agent,  architect,  contractor,  superintendent  or  employe,  to  proceed  in  |^iii« actdecbred 
the  work  of  placing  materials  upon,  or  furnishing  any  labor  in  the  con-  s,,  Sup. 
struction  of  a  new  building  or  structure,  or  the  alteration  of  an  old 
building,  in  any  city;  of  the  first  class  of  the  first  grade,  without  first 
obtaining  a  permit  therefor,  and  without  conforming  to  all  the  require- 
ments of  this  act. 

[7723]  §  6o.     All  the  officers  appointed   under  this   act,   or  any  officers'  rigbt^oC ' 
future  amendments  to  the  same,  shall,  so  far  as  may  be  necessary  for  .w^^J,"'"     '"'" 
the  performance  of  their  respective  duties,  have  the  right  to  enter  any  see  Sup. 
building  or  premises  in  said  city  of  the  first  class,  first  grade. 

[7724J  §6i.     Any  court  having  equity  jurisdiction,  in  term  time  or  Enforcement  of, 
vacation,  may,  on  the  application  of  the  inspector,  by  any  suitable  [onI^°y'injSmattaI^ 
process  or  decree  in  equity  suit  brought  in  the  name  of  said  city,  en-  *"=• 
force  the  provisions  of  this  act;  and  may,  on  such  application,  issue  SeeSup. 
an  injunction  to  restrain  the  use  or  occupation  of  any  buildmg  or 
structure  in  said  city,  erected,  altered,  maintained  or  used  in  violation 
of  this  act. 

[77251  §  62.  That  the  act  to  regulate  the  construction  and  plumb-  Rep««l. 
ing  of  buildings  within  any  city  of  the  first  class,  of  the  first  grade,  Se*  Sup. 
and  to  provide  for  the  appointment  of  a  building  inspector,  passed 
March  31,  1887  (84  v.  143),  and  all  other  acts  or  sections  of  the  Re- 
vised Statutes  in  conflict  with  this  act,  be  and  the  same  are  hereby 
repealed ;  and  this  act.  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

SUBDIVISION    II.       IN   CITIES  OF    FIRST  CLASS,    SECOND   GRADE.  A;r*ewH«T».«t 

tej.,  (9909]  tt  mf. 

An  Ati  to  regulate  the- construction  of  buildings  within  any  city  of  the  first 
doss  and  second  grade,  and  to  provide  for  the  appointment  of  an  inspee- 
tor  of  buildiitgs. 

[Passed  and  took  effect  April  t6,  s>88 :  85  v.  389.] 

[772ft]  §  I.     Be  U  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  cieveUnd:  .j- 
Tliat  th^  mayor. of  the  city  shall  appoint,  subject  to  the  confirmation  J^ictwof  I«n5. 
Qf  the  common  council,  in  every  city  of  the  first  class  of  the  second  '"«»• 
grade,  one  person,  who  shall  be  an  architect  or  builde;,  as  "inspector  '^*'*'  ••'^'"'■ 
of  buildings  "  in  such  city  of  the  first  class,  who  shall  hold  such  office  ^^^ 
for  the  term  of  two  years  from  and  after  the  date  of  his  appointment, 
subject  to  the  provisions  and  stipulations  of  this  act  hereinafter  pro- 
vided, and  until  his  successor  is  duly  appointed  and  qualified,  but  RemovaL 
may  be  removed  by  said  mayor  for  mialfeasance,  misfeasance  or  non- 
feasance in  office;  the  said  inspector  shall  receive  an  annual  salary  of 
$2,500.00,  which  shall  "be  in  full  for  all  services  to  be  performed  by  Salary, 
him;  the  common  council  may  provide  by  ordinance  that  said  in- 
spector shall  have  an  "assistant  inspector"  of  buildings,  at  a  salary         ^ 
not  to  exceed  $1,500.00  per  annum,  and  one  "deputy,"  at  a  salary  j "'at*"'the?r ap. 


not  to  exceed  $900. 00  per  annum ;  said  salaries  payable  as  the  salaries  pointmoott 
of  othgr  city  officers;  said  "assistant  inspector"  of  buildings  and  a  ="><"«"°- 
deputy  to  bie  appointed  by,  and  each  to  hold  his  office  during  the 
pleasure  of,  the  said  inspector  of  buildings. 

[7727J  §  2.  The  inspector  of  buildings  shall,  before  he  enters  upon  oath  and  bond, 
the  duties  of  his  office,  take  and  subscribe  an  oath  to  faithfully  and 
impartially  execute  the  duties  of  his  office,  and  shall  give  bond  in  the 
sum  of  $15,000.00,  with  two  or  more  sufficient  securities  to  be  ap- 
proved by  the  city  solicitor,  conditional  for  the  faithful  performance 
of  his  duties,  and  shall  devote  his  entire  time  to  the  same. 
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Offie*-  [7728]  §  3.     The  said  inspector  shall  be  furnished  an  office  in  the 

city  hall  or  such  other  place  as  shall  be  provided  by  the  common  coun- 
Recorditobekepi.  cil,  whcre  it  shall  be  his  duty  to  keep  a  record  of  all  the  certificates 
issued,  which  shall  be  regularly  numbered  in  the  order  of  their  issue, 
and  also  a  record  of  the  statement  upon  which  the  certificates  are  is- 
Annuai  report  to    sued,  and  shall  report  the  same  annually  upon  the  second  Monday  of 
county  auditor.       ^pj-ji  {q  the  county  auditor.     He  shall  also  keep  a  record  of  the  num- 
ber, description,  class,  size  and  cost  of  every  building  or  structure 
erected  in  the  city  during  his  term  of  office,  for  which  certificates  were 
issued,  and  shall  report  the  same  to  the  mayor  annually ;  he  shall  also 
mMt!Uy"1)ort5  to  file'  a  monthly  report,  made  under  oath,  to  the  mayor  on  or  before  the 
™»yor.  tenth  of  each  month  for  the  month  preceding,  of  the  number  of  cer- 

tificates issued,  money  received  and  cost  of  structures  erected  in  such 
city. 
Inspection  of  buOd-      [7729]  §  4.     It  shall  be  the  duty  of  the  inspector  appointed  under 
"**■  the  provisions  of  this  act  to  inspect  any  building  or  structure  which 

may  be  in  the  course  of  construction  or  alteration  within  the  limits  of 
such  city,  and  to  see  that  each  building  or  structure  is  being  con- 
structed or  altered  according  to  the  provisions  of  this  act  and  all  acts 
and  ordinances  in  force  in  such  city.  If  the  said  inspector  is  served 
with  a  written  notice  by  the  owner,  contractor  or  contractors  of  any 
building  or  structure  to  inspect  said  building  in  progress  of  construc- 
tion or  alteration,  he  or  his  deputies  shall  do  so. 
AppUcaUon  for  [7730]  §  5.     When  any  person  or  persons  or  corporation  shall  be 

'**^aiter''et"'  "^  dcsirous  of  erecting,  repairing,  changing  or  altering  any  building  or 
^87 T*''i74; Mr. structure  within  the  limits  of  such  city,  he  or  they  shall  make  applica- 
90  '        tion  at  the  office  of  the  inspector  for  a  certificate  for  that  purpose,  and 

Statement,  plans,    shall  furnish  Said  inspector  with  a  written  statement  of  the  location 
to  be'Sabmitted"   ^1*^  intended  use  of  the  proposed  building  or  structure,  together  with 
the  plans  and  specifications  of  the  same,  which  shall  be  delivered  to 
the  said  inspector  and  remain  in  his  custody  a  sufficient  length  of 
time  to  allow  the  necessary  examination  to  be  made  of  the  same,  and 
Grantins  of  cer-     shall  have  acccss  to  the  same  at  any  time ;  after  which,  if  it  shall 
"'*"■  appear  to  the  said  inspector  that  the  laws  and  ordinances  of  such  city 

are  complied  with,  he  shall  give  the  certificate  asked  for.     The  appli- 
luue  of  permit      ^^"^^  shall  present  the  certificate  to  the  city  clerk,  who  shall  issue  a  permit 
in  accordance  therewith  upon  the  payment  of  the  following  prescribed 
Cost  of  permits,     fees :  The  sum  of  one  dollar  for  the  permit,  and  an  additional  sum 
of  one  cent  for  each  and  every  loo  cubic  feet  of  contents  of  said 
buildings  or  structures,  and  for  additions  to  buildings  or  structures, 
and  for  alterations  to  old  buildings  or  structures  the  cost  of  which  is 
$1,000.00  or  over,  the  sum  of  $2.00  per  $1,000.00  or  fractional  part 
thereof  to  be  charged  in  addition  to  the  sum  of  $1.00  for  the  permit. 
For  alterations  to  old  buildings  or  structures,  the  cost  of  which  is  less 
than  $1,000.00,  the  sum  of  $1.00  for  the  permit  only  will  be  charged. 
Appeal  from  re-     In  casc  the  inspector  shall  refuse  to  give  an  applicant  the  certificate 
liiicate.  applied  for,  such  applicant  may  appeal  to  the  board  of  improvements 

of  such  city.  The  aforesaid  appeal  shall  state  the  reasons  for  such 
appeal  and  for  what  further  reasons  the  certificate  should  be  granted, 
all  of  which  shall  be  in  writing  and  accompanied  by  a  certified  check, 
payable  to  the  city  treasurer,  covering  the  cost  of  aforesaid  fees.  Such 
■  i^?"'"''* ""  appeal  shall  be  submitted  to  the  inspector  for  answer  thereto,  which 
answer  shall  also  be  in  writing.  The  said  board  shall  have  the  power 
to  call  in  such  other  testimony  bearing  upon  the  case  and  upon  be- 
ing  satisfied  may  instruct  the  inspector  in  writing  to  issue  the  cer- 
iniJS?eTOM»to°'  tificates  applied  for.     Should  said  board  refuse  to  authorize  the  in- 
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spector  to  issue  such  certificate,  the  afordfeaid  certified  check  shall  be  f'";™'"'  '"'^'' 
forfeited  to  the  city.     All  papers  and  testimony  relating  to  cases  of  ap-  '^^'^  \ 
peal  shall  be  recorded  in  books  kept  for  such  purpose  in  the  inspector's  an"d  "esUmony.'" 
office. 

[7731]  §  6.'    Blank  forms  for  the  detailed  statement  as  herein  re-  BUnk  fomn. 
quired  may  be  obtained  at  the  office  of  the  inspector,  which  the  appli- 
cants shall  fill  out;  and  the  owner  or  owners,  his  or  their  agents,  shall 
sign  the  agreement  contained  in  said  statement,  that  he  or  they  will  in  ^""j*,'"*  *•"'"" 
ail  respects  construct  the  work,  in  compliance  with  the  provisions  of 
this  act  and  the  ordinances  of  such  city ;  and  it  shall  not  be  lawful  to  Unlawful  to  pro- 
proceed  to  construct,  alter  or  repair  any  building  or  structure  within  ^"''  *"""""  p"- 
the  limits  of  such  city  without  such  permit.     Every  permit  issued  shall 
be  subject  to  revocation  should  the  inspector  become  convinced  that 
the  work  done  under  said  permit  is  proceeding  in  violation  of  law. 
Revocation  of  a  permit  shall  be  in  writing,  and  shall  be  served  on  the  Revocaiion  of 
owner,  superintendent  or  contractor  in  charge  of  the  work,  or  posted  p*""'"- 
on  the  property;  and  from  and  after  such  relocation  of  permit,  all 
parties  doing  any  work  or  furnishing  any  material  in  or  alx>ut  said 
structure,   buildings  or  premises,    shall    be   guilty  of  a  mi.sdemeanor  Penalty  for  work 
within  the  terms  of  this  act,  and  subject  to  fine  or  imprisonment  as  °"  ''"iW'ng »'««' 

.  .  .  ,     ,  '  ■'  *^  revocation. 

herein  provided. 

[7732]  *^  7.  That  any  person,  firm  or  corporation,  either  as  owner.  Penalty  for  vioia- 
contractor  or  architect  or  any  agent,  trustee,  director,  officer,  or  em-  "°"' "  '*"'  *"■ 
ploye  of  any  person,  firm  or  corporation,  who  violates  or  authorizes  a 
violation  of  any  provision  of  this  act,  shall  be  guilty  of  a  misdemeanor, 
and  be  subject  to  a  fine  not  exceeding  the  sum  of  one  thousand  dol- 
lars, or  an  imprisonment  not  exceeding  three  months,  or  both,  in  the 
discretion  of  the  court  or  judge  imposing  same. 

[7733]  §  8.     In  this  act  the  following  terms  shall  have  the  meanings  Meaning  of  ter»>»: 
respectively  assigned  to  them  : 

{ft)     "  Public  buildings  "  means  every  building  used  as  a  church  or  Public  buiidinc. 
other  place  of  public  worship ;  also  every  building  used  as  a  college, 
school,  public  hall,  hospital,  theater,  public  concert-room,  public  ball- 
room, public  lecture-room,  or  for  any  public  assemblage. 

(i)     Buildings  of  the  "warehouse  class"  shall  comprise  buildings 
used  for  the  storage  of  merchandise,  manufactories  in  which  machinery    "'  °"'"'  "^  ^''* 
is  operated,  breweries  and  distilleries. 

(c)  Buildings  of   the    "dwelling-house  class"    shall   comprise  all  oweiiing-house 
buildings,  except  public  buildings,  and  buildings  of  the  "warehouse''*" 
class." 

(d)  Inspector  means  the   "  inspector  of  buildings "  appointed  un- . 

der  provisions  of  this  act.  ""'""■ '"' 

((f)     "External  wall"  means  every  outer  wall  or  vertical  enclosure 
of  any  building,  not  being  a  party  wall.  External  wall. 

(/)     "  Party  wall"  means  a  wall  that  separates  two  or  more  build- 
ings, and  used,  or  to  be  used  jointly  by  said  separate  buildings.  *"'  "" 

{g)     "  Division  wall "  means  a  wall  that  separates  one  part  of  any  Di,i^i„„  „^i 
building  from  another  part  of  the  same  building. 

(A)     The  base  of  a  brick  wall  means  the  course  immediately  above  g^^^  ^^  ^_..^|^  ^^,| 
the  foundation  wall. 

(/')     Footing' course  means  a  projecting  course  or  courses  under  the  fooiIhk  course. 
base  of  a  foundation  wall. 

[7734]  §  9.     Any  such  city  may,  by  ordinance,  establish  or  extend  ^j^^  |i„,j„ 
fire  limits;  and  if  such  city  shall  have  squares  blocked  for  fire  protec- 
tion, the  same  shall  be  considered  to  mean  "fire  limits "  under  this  act.  ^  ^.^^^.^ 

[7736]  §10.     All  buildings  hereinafter  erected  within  the    '•  fire  f,"e'iimus. 

VOL.   II — 21 
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Exemptions  in  fire 
limits. 

Am.  88  V,  175. 

Sheds. 
Elevators. 


Green-houses; 
privies,  quays,  etc. 


Alterations,  addi- 
tions  and  repairs. 


Rebuilding  re- 

earded  as  new 
uilding^  when. 


Thicknesses  of  ex- 
ternal and  party 
walls. 


Minimum  thick- 
ness. 

Height  of  topmost 
story. 


Height  of  wall. 
Length  of  walls. 


Division  walU 


Return  wall. 


Recesses  and 
openings. 


Recesses  and 
chases. 


limits  "  of  snch  city  shall  b^  enclosed  with  walls  constructed  of  brick, 
stone,  or  any  other  hard  incombustible  substances,  and  the  foundation 
shall  rest  upon  solid  ground,  concrete,  or  other  solid  and  sufficient 
substructure. 

[7736]  §11.  The  following  buildings  and  erections  are  exempt 
from  the  provisions  of  the  preceding  section:  sheds,  the  extreme 
height  of  which  do  not  exceed  15  feet,  built  on  wharves,  to  be  used 
for  any  lawful  purpose.  Temporary  sheds  of  the  same  height  to 
facilitate  the  building  of  authorized  buildings ;  elevators  of  any  height 
for  the  storage  of  coal  or  grain.  All  external  parts  of  said  elevators 
shall  be  covered  with  incombustible  material,  and  materials  used  and 
the  mode  of  construction  shall  be  approved  by  the  inspector.  Green- 
houses, so  far  as  regards  the  necessary  wood-work  of  doors,  frames 
and  such ;  all  privies  not  more  than  ten  feet  square  and  ten  feet  high, 
bridges,  quays  and  wharves. 

[7737]  §  12.  Any  work  of  alteration  or  addition  made  for  any 
purpose,  into  or  uport  any  building,  shall,  to  the  extent  of  such  work 
or  alteration,  be  subject  to  the  regulations  of  this  act  The  said  in- 
spector may,  however,  issue  a  permit  without  charge  for  the  repairs 
necessary  for  the  maintenance  of  tHe  building. 

[7738]  §  13.  Whenever  any  old  building  shall  be  torn  down,  or 
burned  to  the  extent  exceeding  one-half  of  such  building  (such  half  to 
be  measured  in  cubic  feet),  the  rebuilding  thereof  shall  be  termed  the 
erection  of  a  new  building,  and  every  portion  of  ,such  old  building 
that  is  not  in  conformity  with  the  regulations  and  provisions  of  this 
act  shall  be  forthwith  taken  down. 

[7739]  §  14.  The  external  and  party  walls  shall  be  made  through- 
out the  different  stories  of  the  thicknesses  shown  in  the  following 
tables,  arranged  according  to  the  heights  and  length  of  the  walls  up 
to  one  hundred  feet  in  height : 

{a)  The  thickness  of  every  wall  as  herein  determined,  shall  be  the 
minimum  thickness. 

{b)  The  height  of  every  topmost  story  shall  be  measured  from  the 
level  of  its  floor  up  to  the  under  side  of  the  tie  of  the  roof,  or  up  to 
the  vertical  height  of  the  rafters,  when  the  roof  has  no  tie,  and  the 
height  of  every  story  shall  be  the  clear  height  of  such  story  exclusive 
of  the  thickness  of  the  floor. 

(<:)  The  height  of  every  external  and  party  wall  shall  be  measured 
from  the  base  of  the  wall  to  the  level  of  the  top  of  the  topmost  story. 

(d)  Walls  are  deemed  to  be  divided  into  distinct  lengths  by  return 
walls,  and  the  length  of  every  wall  is  measured  from  the  center  of  one 
return  wall  to  the  center  of  another,  provided,  that  such  return  jwalls 
are  external,  or  party  cross  walls  of  the  thickness  herein  required,  and 
bonded  into  the  walls  so  deemed  to  be  divided. 

(<•)  Division  walls  shall  not  be  less  than  two-thirds  the  thickness 
of  the  party  or  external  walls  of  the  same  heights  and  lengths,  but 
never  less  than  9  inches  thick,  except  Avhen  used  as  partition  walls  and 
are  not  bearing  walls,  and  not  more  than  12  feet  high. 

(/)  No  wall  sub-dividing  any  building  shall  be  deemed  a  return 
wall  as  before  mentioned  in  this  act,  unless  it  is  two-thirds  the  height 
of  the  external  or  party  walls. 

{g)  If  the  recesses  or  openings  in  party,  external  or  division  walls, 
the  same  being  bearing  walls,  exceed  one-half  the  entire  area  of  the 
wall  in  the  story  in  which  they  are  made,  the  thickness  of  said  walls 
shall  be  4>^  inches  greater  than  set  forth  in  the  tables. 

(//)     Recesses  and  chases  may  be  made  in  walls;  provided,  that 
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in  party  and  external  walls,  backs  of  recesses  and  chases  shall  not  be 
less  than  9  inches  thick,  and  ii)  division  walls  not  less  than  4^  inches 
thick;  chases  shall  be  so  spaced  as  not  to  unduly  weaken  the  wall. 

(;■)  If  the  center  of  any  external  or  party  wall  is  not  more  than  when  length  of 
twenty-five  feet  distant  from  the  center  of  any  other  external  or  party  ro'iIiid'CTid""'  **' 
wall  to  which  it  is  tied  by  the  beams  of  any  floor  or  floors  other  than 
the  ground  floor,  or  the  floor  of  any  story  formed  in  the  roof,  the 
length  of  such  wall  is  not  to  be  taken  into  consideration,  and  the 
thickness  of  the  wall  will  be  found  in  the  column  marked  A,  in  the 
following  tables. 

(k)  If  any  story  exceeds  in  height  sixteen  times  the  thickness  pre-  whenMonesex- 
scnbed  for  the  walls  of  such  story  m  the  following  tables,  the  thickness  height."'  " 
of  each  external  and  party  wall  throughout  such  story  shall  be  increased 
to  one-sixteenth  part  of  the  height  of  the  story ;  but  any  such  addi- 
tional thickness  may  be  confined  to  piers  properly  distributed,  of 
which  the  collective  widths  shall  amount  to  one-fourth  part  of  the 
length  of  the  wall. 

if)    No  story  enclosed  with  wall  less  than  thirteen  inches  in  thick-  Height  of  «tory. 
ness  shall  be  more  than  eleven  feet  in  height. 

(«)     Every  wall  constructed  of  brick,  stone  or  other  incombustible  Con.truction  of 
substances  shall  be  solidly  put  together  with  lime  or  cement  mortar  **"'• 
and  properly  bonded. 


TABLE  No.  I. — N. — Dwelling-House  Class. 


Height  up  to— 

34  feet. 

3«  feet. 

48  feet. 

60  feet. 

7a  feet. 

84f<e^ 

loo  feet. 

Length  up  to- 

1 
ft 

•0 

V 

3 

. 
•0 
S 
1 

p 

V 

•6 

"i 
'•5 

V 

■0 

1 

■5 

i 

•0 

V 

1 

e 

i 

s, 

1 

1 

S, 

S 

1 

One  story 

Two  stories..  . . . 

} 

A 

i 

0 
ti 

A 

A 

17  in. 

A 

.7  in. 

17  in. 
?3ia. 

A 
17  in. 

13  in. 

.7  in. 
13  in. 

A 
17  in. 

13111. 

21  in. 
17  in. 

13  in. 

A 

31  in. 

17  in. 
13  in. 

31  in* 

Three  stories.. 
Four  stories. 
Topmost  story. . , 

WaU  below 

Topmost  story. . . 

9  in. 
13  in. 
910. 

9  in. 
13  in. 
9  in. 

pin. 
13  in. 
pin. 

pin. 
13  in. 
pin. 

pin. 
13  in. 
pin. 

17  in. 
ijin. 
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TABLE  No.  2. — O. — Public  Building  and  Warehouse  Class. 


Height  up  to^ 

36  feet. 

48  feet. 

6a  feet. 

7a  feet. 

84  feet. 

100  feet. 

Length  up  to— 

3. 

V 

'i 

'A 
(3 

;3 

1 

.1 
J 

1 

1 

i 

V 

w 

D 

1 

•0 

V 

1 

3 

1 

-6 

J 

A 
9  in. 

1 

0 

n 

2c 
t 

u 

a 

pin. 
13  in. 

a 

13  in. 

A 

13  in. 

13  in. 

A 

13  in. 

13  in. 

13  in. 

13  in. 

Two  topmost  stories.. ..;..; 

17  in. 
13  in. 

13  in. 

First  story 

13  in. 

17  in. 
31  in. 

17  in. 
aiin. 

17  in. 
31  in. 

17  in. 
36  in. 

Remainder.  .   

17  in. 

17  in. 

17  in. 

17  in. 

Erection  or  altera- 
tion of  external 
walls  near  traveled 
(treet. 


Liability  for  dam- 
ages to  adjoining 
property  for  exca- 
vations below  stan- 
dard depth. 


Stt  \\  3*76,  3677. 


Foundation  walls 
and  their  footings. 


Excavations  under 
sidewalk  to  be 


[7740]  §  15.  Whenever  any  person  or  persons  or  corporation 
shall  be  about  to  erect  or  alter  the  external  walls  of  a  building  within 
five  feet  of  the  line  of  a  traveled  street,  said  person,  persons  or  cor- 
porations shall  cause  the  portion  of  said  site  of  said  building  bordering 
on  said  street  to  be  enclosed  by  a  fence  not  less  than  six  feet  high 
and  at  least  seven  feet  from  the  line  of  such  building,  and,  if 
such  fence  shall  prevent  passage  on  the  sidewalk,  shall  lay  and  maintain 
a  plank  sidewalk  around  the  same  not  less  than  thirty-six  inches  wide; 
and  said  fence  shall  be  made  as  much  higher,  and  the  walk  as  much 
wider,  and  they  both  shall  be  constructed  in  such  manner,  as  the 
inspector  shall  direct ;  said  person,  persons  or  corporation  shall  take 
such  precautionary  measures  in  lieu  of  the  above  as  the  inspector  may 
direct. 

[7741]  §  16.  If  the  owner  or  possessor  of  any  lot  or  land  digs,  or 
cause  to  be  dug,  any  cellar,  pit,  vault  or  excavation  to  a  greater  depth 
than  twelve  feet  below  []  of  the  curb  of  the  street  on  which  such 
land  or  lot  abuts,  or,  if  there  be  no  curb,  below  the  surface  of  such 
adjoining  lots,  and  by  such  excavation  causes  any  danger  to  any  wall, 
house  or  any  other  building  upon  the  lots  adjoining  thereto,  such 
owners  or  possessors  shall  be  liable  in  a  civil  action  to  the  party 
injured,  to  the  full  amount  of  the  damage  aforesaid.  Such  owner 
or  possessor  may  dig,  or  cause  to  be  dug,  any  such  cellar,  pit  or  ex- 
cavation to  the  full  depth  or  [of?]  any  foundation  wall  of  any  building 
upon  the  adjoining  lots,  or  to  the  full  depth  of  twelve  feet  below  the 
established  grade  of  the  street  whereon  such  lot  abuts,  without  -refer- 
ence to  the  adjoining  foundation  walls,  without  incurring  the  liability 
prescribed  in  this  chapter. 

[7742]  §17.  Proper  foundation  walls  or  piers  and  their  footings 
of  masonry  or  other  suitable  material  shall  be  provided  for  the  sup- 
port of  buildings.  All  foundation  walls  shall  be  at  least  four  inches 
thicker  than  the  base  of  the  wall  of  the  story  next  above  them.  The 
bottom  of  foundation  or  footings  of  external  walls  or  piers  shall  be  at 
least  four  feet  below  the  ground  surface  exposed  to  frost. 

[7743]  §  18.     Any  person  desirous  of  utilizing  the  space  under  the 
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sidewalk  in  front  of  any  building  owned  by  him  shall  construct  a  suf-  """'''i,*^^  '°*' 

ficient  wall  of  masonry  to  retain  the  roadway  of  the  street,  and  shall 

extend  the  side,  division  and  party  walls  of  such  building  under  the 

sidewalk  to  such  curb  wall.     No  plain  surface  of  glass  or  iron  greater 

than  3  inches  in  diameter  shall  be  placed  in  any  sidewalk.  b. eking  of  ex- 

[7744]  §19.     In  all  buildings  over  three  stories  high,  walls  faced  urior  waiu  over 
with  stone' shall  have  backing  of  the  thickness  specified  for  walls  where  f^'ed  "uhVtonl!' 
no  facing  is  used,  unless  the  stone  facing  is  laid  in  alternate  courses  of 
different  thicknesses,  so  as  to  bond  on  to  the  backing  at  least  4  inches 
every  two  feet  in  height,  when  the  backing  may  be  4  inches  less  in  ^^,^„^  ^^,  cmwA 
thickness.     Walls  not  carried  out  together  must  be  anchored  every  up  together;  cut 
6  feet  in  their  height  by  good  and  sufficient  \vrought  iron  anchors  p°e"«Tbrick 
36  inches  long,  ends  to  be  turned  up  2^  inches.     Cut  stone  work  wofk. 
must  be  properly  cramped  and  anchored  together  and  to  backing. 
'  Pressed  brick  work  to  be  properly  bonded  to  backing. 

[7746]  §  20.  External  and  party  walls  above  the  ground  floor  Waii  anchor*, 
shall  be  securely  anchored  at  least  every  8  feet  to  each  tier  of  joints 
[joists?]  with  wrought-iron  hooked  end  anchors  provided  with  proper  T 
or  other  iron  heads.  Where  joists  are  supported  by  girders,  the  anchor-  joist  anchor*, 
age  must  be  made  continuous  by  "dog-anchors"  of  proper  propor- 
tions, or  other  approved  system.  Anchors  parallel  with  joists  to  be 
not  less  than  2  feet  long ;  anchors  at  right  angles  to  joists  not  less  than 
5  feet  long. 

[7746]  §21.     id)     No  chimney  or  smoke  flue  shall  be  built  with  Jr^«n«y  »»»» «n«i 
less  than  4^  inches  inclosing  and  division  walls,  and  shall  be  lined  '"'"*'■ 
with  terra  cotta  fire-clay  linings  or  plaster  on  the  inside,  and  on  the 
outside  where  passing  between  timbers.     Chimneys  where  there  are 
not  flues  shall  be  built  solid> 

(^)     In  the  construction  of  fire  places,  no  jamb  or  back  shall  be  f^'«  pi»c«i. 
less  than .  9   inches  thick,  and   a   brick  arch  or  a  sufficient  bar  of 
iron  shall  be  provided  over  the  opening  to  support  the  breast. 

if)     Hearths  of  open  fire  places  shall  be  of  stone  or  other  incom-  Hearths, 
bustible  substance,  and  shall  rest  on  brick  trimmer  arches  or  other 
fire-proof  material,  "which  arches  or  other  material  shall  be  not  less 
than  18  inches  wide  in  front  of  the  breast. 

{d)     Chimney-tops  shall  be  at  least  4  feet  above  the  roof,  and  any  chimneytops  and 
chimney  carried  to  a  height  above  the  roof  more  than  six  times  its  »"';''°''»- 
thickness  shall  be  properly  anchored  or  otherwise  made  secure. 

(e)     Chimneys  forming  part  of  a  wall  shall  not  be  corbelled  out  be-  ^|,Tmn"y"^  foi»d» 
yond  the  face  of  the  wall  more  than  two-thirds  of  the  thickness  of  tions. 
the  wall  (without  the  permission  of  the  inspector  as  to  method  and 
extent  of  such  corbelling).     Every  chimney  not  forming  part  of  a 
wall  shall  rest  upon  the  ground  or  other  sufficient  fire-proof  founda- 
tion. 

(/)     Flues  larger  than  250  square  inches  and  less  than  500  square  WaiUandtopiof 
inches,  shall  be  surrounded  with  walls  not  less  than  8  inches  thick ;  '*''**  *"'*• 
and  the  walls  of  such  flues  above  the  inlet  funnel  shall  be   1 2  inches 
thick  for  the  first  1 5  feet  around  and  above  such  inlet ;  tops  of  such 
chimneys  to  be  at  least  eight  feet  above  the  roof,  or  five  feet  above  the 
highest  part  of  the  roof  within  fifty  feet  of  such  chimney.     Flu»  with  ' 

more  than  500  and  less  than  800  inches  area  shall  have  not  less  than 
sixteen-inch  walls  opposite  the  inlet  and  ten  feet  above  the  same,  and  * 

.  not  less  than  twelve-inch  walls  for  the  next  thirty-six  feet ;  top  of  chim- 
ney ten  feet  above  the  roof,  or  seven  feet  above  the  highest  part  of 
the  roof  within  fifty  feet  of  such  chimney. 

[7747]* §  22.     In  no   building  shall   any  timber  or  wood-work  be  placing  of  timb«r» 
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ID  walls  and  ma* 
Bonry. 


Scuttle  frames  in 
roofs. 


Iron  stairs  to  bulk- 
heads. 


Skylights. 

Roofing  in  fire 
limits. 

Appendages. 


W.ills  between 
wooden  buildings. 


Fall  pipes  and  their 
connections. 


Stairways. 

Scantling  parti- 
tiows. 


Fire-proof  shut- 
ters, etc.,  neces- 
sary, when. 


PrOTisions  relating 
to  construction  of 
heating  apparatus. 


placed  within  six  inches  of  any  smoke  flue,  or  within  two  inches  of 
the  face  of  the  wall  enclosing  a  flue  (unless  the  face  of  the  wall  is 
plastered).  Timbers  in  "  party-walls "  shall  be  separated  from  each 
other  By  solid  masonry  not  less  than  4^  inches  thick.  Joists  built 
into  walls  of  masonry  shall  be  beveled  at  an  angle  of  45  degrees  from 
the  junction  of  the  wall  and  the  upper  edge  of  the  joists.  Every  trim- 
mer over  six  feet  long  in  floors  constructed  to  carry  more  than  70 
pounds  per  square  foot  of  surface  shall  be  hung  in  suitable  stirrup  iron 
of  wrought-iron.  All  timbers  shall  have  sufficient  bearing  on  their 
supports  to  insure  stability.  In  all  buildings  where  the  joists  are  car- 
ried on  girders,  a  cut  off  partition  or  row  of  solid  bridging  not  less 
than  I  ^  inches  thick  shall  be  set  in  and  solidly  nailed  over  the  girder 
so  as  to  fill  spaces  between  joists  and  prevent  the  passage  of  fire  and 
smoke. 

[7748]  §  23.  Buildings  of  the  "warehouse"  class  over  one  story 
high,  and  in  other  buildings  where  required  by  the  inspector,  shall 
have  in  the  roof  scuttle  frames  and  covers  or  bulkheads  and  doors 
not  less  than  2  feet  by  3  feet  6  inches  made  of  or  covered  with  fire- 
proof material,  and  such  scuttles  and  bulkheads  shall  have  iron  lad- 
ders or  iron  stairs  securely  bolted  to  floors  and  frames ;  such  scuttles, 
bulkheads  and  stairs  shall  be  ready  for  use  at  all  times.  The  doors  in 
such  scuttles  or  bulkheads  shall  not  be  locked  but  must  be  fastened  by 
movable  bolts  or  hooks.  Skylights  on  rgofs  shall  be  protected 
with  a  sufficient  guard  railing  when  so  required  by  the  inspector. 

[7749]  §  24.  Weather  coverings  of  roofs  within  the  fire  limits 
shall  be  made  of  incombustible  material.  Appendages  such  as  sky- 
lights, dormer  windows,  cornices,  gutters,  moldings,  eaves,  parapets, 
balconies,  bay  windows,  towers,  spires,  ventilators,  ejections  over  ele- 
vators, turret,  lantern  light  or  other  erections  on  roofs,  if  not  wholly 
fire-proof,  shall  be  enveloped  with  incombustible  material.  • 

[7750]  §25.  In  the  erection  of  wooden  buildings  in  blocks  of 
two  or  more,  the  said  buildings  shall  have  division  or  party  walls  of  in- 
combustible material,  said  walls  to  extend  up  to  the  under  side  of 
roof  boards. 

[7751]  §  26.  Buildings  shall  be  provided  with  proper  metallic 
"  fell-pipes,"  which  shall  be  connected  with  a  sewer,  when  such  build- 
ing abuts  upon  an  alley  or  street  in  which  a  public  sewer  is  located ; 
otherwise  the  water  shall  be  carried  to  the  street  gutter  in  a  manner 
approved  by  the  inspector. 

[7752]  §  27.  Stairways  shall  not  be  enclosed  with  partitions  made 
of  planks,  boards,  flooring,  or  scantling,  unless  plastered  on  both  sides 
or  covered  with  metal  (except  in  private  residences).  Scantling  parti- 
tions shall  not  be  employed  as  supporters  of  any  floor  or  roof  (except 
in  private  residences). 

[7753]  §  28.  Openings  in  walls  of  buildings  over  two  stories  high, 
in  the  warehouse  class,  and  located  opposite  any  other  building  having 
openings  and  not  more  than  thirty  feet  distant,  shall  be  provided  with 
doors,  blinds  or  shutters  made  of  or  covered  with  fire-proof  material. 
The  doors  or  shutters  shall  be  hung  on  cast  iron  eyes  or  frames.  Pris- 
matic lights  in  iron  frames  shall  be  equivalent  for  fire-proof  shutters. 
Every  opening  in  "party  walls"  shall  be  closed  by  two  such  fire-proof 
doors  as  above  described,  hung  to  cast  iron  eyes  or  frames  on  the  op- 
posite sides  of  the  jambs  of  the  opening. 

[7754]  §  29.  {a)  Stationary  boilers,  heating  furnaces  of  all  kinds, 
also  every  oven  or  stove  used  for  heating  or  manufacturing  purposes, 
shall  be  placed  on  fire-proof  foundations  and  provided  Vtth' proper 
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hearths,  and  the  floor  space  around  the  same  shall  be  covered  with  in- 
combustible and  non-conducting  substances. 

(^)  No  unprotected  structural  wood  work  or  other  combustible 
material  shall  be  located  within  four  feet  of  any  part  of  a  stationary 
boiler,  or  within  20  inches  of  any  stove,  oven  or  heating  furnace  be- 
fore mentioned. 

(<•)  No  pipes  conveying  heated  air  or  steam  shall  be  placed  nearer 
than  6  inches  to  any  unprotected  combustible  material.  ; 

(d)  Hot  air  conductors  built  in  between  timbers  or  other  combusti- 
ble material  within  10  inches  of  the  same,  shall  be  made  double,  with 
at  least  ]^  inch  space  between  the  two  envelopes. 

(if)  Hot  air  registers  shall  be  set  in  incombustible  borders,  and 
openings  in  floors  for  registers  shall  be  lined  with  metal. 

(/)     All  the  foregoing  provisions  of  this  section  shall  be  subject  to  Inspector's  ap- 
the  approval  of  the  mspector.  provai. 

[7755]  §  30.     In  every  factory  or  workshop,  all  machinery  and  ap-  Protection  against 
pliances  connected  therewith,  also  every  vat,  pan  or  other  structure  ™ot 'liquWs" 
with  molten  metal  or  hot  liquids,  shall  be  constructed  in  such  a  manner 
and  so  guarded  as  to  protect  those  employed  in  their  operation  and 
use  or  about  them. 

[7756]  §31.     Elevators  located  and  operated  in  the  well-holes  of  Elevator*, 
stairways,  shall,  together  with  the  stairs  and  the  landing  thereof,  be 
constructed  of  fire-proof  material.     All  elevators  so  required  in  the 
judgment  of  the  inspector  shall  be  inclosed  with  walls  of  incombusti-   . 
ble  material,  or  with  substantial  stud  partitions  covered  with  metal 
lathing 'and  three  coats  of  plastering  on  each  side,  and  said  walls  or  ' 

partitions  shall  be  carried  through  the  roof.  All  elevator  openings 
through  floors  shall  be  protected  by  proper  rails  or  gates,  or  the  open- 
ings in  floors  through  which  the  elevator  passes  shall  be  closed  with 
trap-doors  covered  on  the  under  side  with  metal.  The  roof  over 
every  elevator  within  a  shaft,  as  above  provided,  shall  be  formed  with 
a  sky-light  of  sheet  glass,  of  at  least  one-half  the  area  of  the  shaft. 

[775'^  §  32.  All  buildings,  except  such  as  are  used  for  private  res-  pire  escapes 
idences  exclusively,  in  such  city  of  the  first  class,  second  grade,  of  three 
or  more  stories  in  height,  shall  be  provided  with  one  or  more  suitable 
fire-escapes,  extending  from  the  first  story  to  the  upper  stories  of  such  j^J^/,'"/ ''"''* 
building,  and  above  the  roof,  and  on  the  outer  walls  thereof,  in  such 
location  and  numbers,  and  of  such  material  and  construction  as  the 
inspector  may  determine.  After  such  determination  by  the  said 
inspector,  he  may,  at  any  time,  by  a  notice  served  upon  the 
owner,  lessee  or  occupant  of  any  such  building,  by  leaving  Notice  to  erect 
with  such  owner,  lessee  or  occupant,  or  at  his  or  their  residence  ''"  «"»p«»- 
or  place  of  business,  a  popy  of  such  notice,  require  such  owner, 
lessee  or  occupant,  or  either  of  them,  to  cause  such  metallic  fire- 
escape  to  be  placed  upon  such  building  within  thirty  days  after  the 
service  of  such  notice ;  provided,  however,  that  all  buildings  more 
than  two  stories  high,  used  for  manufacturing  purposes,  shall  have  one 
suitable  fire  escape  for  every  twenty-five  jjersons  or  less  employed 
above  the  second  story,  or  a  fire^proof  stairway.  In  case  the  lessee, 
owner  or  occupant,  or  either  of  them,  so  served  with  notice  as  afore- 
said, shall  not,  within  thirty  days  after  the  service  of  such  notice  upon 
him  or  them,  place  or  cause  to  be  placed  such  suitable  fire-escape 
upon  such  building  as  required  by  this  article  and  the  terms  of  such 
notice,  he  or  they  shall  be  subject  to  a  fine  of  not  less  than  $10.00 
nor  more  than  $ioo.oo,  and  to  a  further  fine  of  $50.00  for  each  week  to'erect  same" '"" 
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of  such  neglect  to  comply  with  such  notice  after  the  service  of  the 
same. 

[7758]  §  33-  No  buildings  within  the  liipits  of  such  city  of  the 
first-class  shall  be  used  or  occupied,  in  whole  or  in  part,  for  any  of 
the  trades  or  occupations  hereinafter  mentioned,  to-wit :  planing-miU. 
sash,  door  and  blind  factories,  wagon  or  carriage  factories, 
cabinet  and  furniture  manufactories,  wood-turning  and  veneering 
works,  agricultural  implement  manufactories,  box  or  shingle  factories, 
or  any  other  wood-working  factory,  two  or  more  stories  in  height,  un- 
less such  building  so  occupied  shall  have  in  connection  with  it  a  brick . 
or  fire-proof  vault  of  sufficient  capacity  to  contain  all  shavings,  saw- 
dust, chips,  or  other  light  combustible  refuse  connected  therewith ;  all 
such  shavings  and  other  light  combustible  refuse  or  material  shall  be 
removed  daily  from  such  premises  to  such  vault,  and  all  such  shavings 
or  light  combustible  refuse  shall  be  removed  daily  from  any  and  every 
carpenter,  cooper,  or  wood-working  shop  not  herein  specified. 

[7759]  §  34.  No  person  shall  hereafter,  either  as  owner,  lessee  or 
agent,  use  or  occupy,  or  permit  the  use  and  occupation  of  any  store, 
factory,  work-shop  or  other  structure,  where  any  person  or  persons 
shall  be  employed  as  workmen  or  workwomen  for  wages  in  any  trade 
or  occupation,  unless  every  such  store,  factory,  workshop  or  other 
structure  shall  be  provided  with  sufficient  fire-proof  doors  and  stair- 
ways for  the  escape  of  employes  in'  the  event  of  fire  or  other  accident 
happening,  under  the  penalty  of  not  less  than  $25.00  for  each  and 
every  offense,  and  a  further  penalty  of  $50.00  for  each  and  every  day 
each  owner,  lessee  or  agent  shall,  after  the  first  conviction,  neglect  or 
refuse  to  comply  with  any  provisions  in  this  section. 

[7760]  §  35.  Any  person  desiring  to  move  a  building,  shall  first 
obtain  a  written  consent  to  such  removal  from  persons  owning  a  ma- 
jority of  feet  front  of  lots  within  two  hundred  feet  in  the  same  block 
on  same  street  in  which  it  is  proposed  to  locate  such  removed  building, 
and  also  a  majority  of  persons  owning  front  feet  opposite  the  proposed 
location  and  within  one  hundred  and  fifty  feet  of  the  same ;  no  wooden 
building  within  or  without  the  fire-limits  shall  be  moved  to  any  lot 
within  said  limits  where  it  would  be  in  violation  of  law  to  build  such 
wooden  building. 

[7761]  §  36.  No  person  except  a  licensed  house-mover  shall  re- 
move or  raise  any  building  within  the  limits  of  such  city  of  the  first 
class,  first  [second  ?]  grade ;  and  every  such  person  shall  annually,  before 
engaging  in  such  occupation,  obtain  a  license  therefor  from  the  city  clerk, 
and  no  such  license  shall  be  granted  until  the  party  applying  therefor 
shall  have  given  a  bond  in  the  sum  of  one  thousand  dollars,  with  good 
and  sufficient  sureties,  to  be  approved  by  the  city  solicitor,  conditional 
among  other  things,  that  said  party  will  pay  any  and  all  damages 
which  may  happen  to  any  tree,  pavement,  street  or  sidewalk,  or  to 
any  telegraph  pole  or  wire  belonging  to  said  city,  whether  s^id  dam- 
age or  injury  shall  be  inflicted  by  said  party  or  his  agents,  employes 
or  workmen;  and  conditioned  also,  that  said  party  shall,  will  save 
and  indemnify,  and  keep  harmless,  said  city  against  all  liabilities,  judg- 
ments, damages,  costs  and  expenses  which  rnay  in  anywise  accrue 
against  said  city  in  consequence  of  the  granting  of  such  permit  o» 
license,  and  will  in  all  things  stricdy  comply  with  the  conditions  of 
his  permit. 

[7762]  §37.  Upon  execution  of  said  bond  and  its  acceptance  by 
the  city  solicitor,  a  license  shall  be  issued,  and  the  said  licensed  per- 
son shall,  in  each  and  every  instance,  before  removing  or  raising  any 
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building,  obtain  a  certificate  so  to  do  from  the  inspector,  and  shall  pay 
to  the  city  clerk  a  fee  of  two  dollars,  whereupon  the  city  clerk  shall 
issue  a  permit  stating  specifically  all  the  conditions,  prescribing  the  Pe">>«t- 
route  to  be  taken,  and  limiting  the  time  of  removal. 

[7763]  §  38.  Every  theater,  opera  house,  concert  hall,  or  building  Theaters  and  pub- 
to  be  used  for  public  entertainments  (except  churches),  hereafter  ''"^  buadings. 
erected,  altered  or  changed,  shall  have  at  least  one  front  on  the  high- 
way or  public  street,  and  in  front  there  shall  be  suitable  means  of  en- 
trance and  exit  for  the  audience ;  an  open  space  shall  be  reserved  for 
the  use  of  the  audience  in  leaving  the  building,  and  for  service  in  the 
event  of  fire,  to  be  on  two  or  three  sides  of  the  portion  of  the  struc- 
ture in  which  the  auditorium  and  stage  are  placed.  No  portion  of  any 
building  hereafter  erected,  altered,  changed,  or  used,  or  to  be  used  for 
any  of  the  above  purposes,  shall  be  occupied  or  used  for  offices,  a 
hotel,  boarding  or  lodging  house,  factory,  or  for  storage  purposes,  un- 
less the  same  is  completely  isolated  by  brick  walls,  which  shall  pass 
through  and  above  the  roof  at  least  two  (2)  feet ;  and  no  workshop  or 
storage  room  for  theatrical  purposes  shall  be  allowed  above  the 
auditorium.  If  the  carpenter  shops  and  property  rooms  for  the 
storage  of  furniture  and  other  accessories  be  provided  for  on  the 
premises,  they  shall  be  separated  from  the  other  portions  of  the  theater 
by  means  of  fire-proof  partitions  and  ceilings,  and  the  painted  scenery 
and  other  decorations,  when  not  in  use,  shall  be  stored  in  a  con- 
tiguous store  room,  but  they  shall  be  enclosed  with  fire-proof  parti- 
tions, ceilings  and  floors,  and  no  place  in  the  building  shall  be  used 
for  the  storage  or  sale  of  any  article  classified  by  insurance  companies 
as  hazardous  or  extra  hazardous  material.  All  ventilating  shafts  from 
the  ceiling  line  shall  be  of  fire-proof  material,  and  shall  pa.ss  at  least 
four  (4)  feet  above  the  roof.  The  roof  over  the  stage  shall  have  sky- 
lights or  lanterns  equal  in  area  to  at  least  one-tenth  of  said  roof,  and 
the  whole  shall  be  so  arranged  as  to  open  instantly  on  the  cutting  or 
burning  of  a  hempen  cord,  which  shall  be  so  arranged  to  hold  said 
skylight  closed;  or  some  other  device  in  the  judgment  of  the  inspector 
may  be  used  if  equally  as  simple. 

All  seats  in  the  auditorium,  except  those  contained  in  the  boxes,  shall 
be  firmly  secured  to  the  floors,  and  no  seat  in  the  auditorium  shall 
have  more  than  six  (6)  seats  intervening  between  it  and  the  aisle,  and 
no  obstruction  shall  be  placed  in  any  aisle  or  passage  way.  All  aisles 
and  passage  ways  in  the  auditorium  shall  be  in  proportion  to  the  seating 
capacity.  All  doorways,  passages,  corridors,  stairways  shall  be  in 
proper  proportion  to  the  capacity  of  the  house  and  the  several  parts 
of  Uie  same  to  which  they  lead  and  with  which  they  communicate.  ^ 

Every  auditorium  accommodating  three  hundred  persons  shall  have 
not  less  than  two  exits;  when  accommodating  five  hundred  persons 
not  less  than  three  exits  shall  be  provided ;  and  no  doorway  of  exit 
or  entrance  for  the  use  of  the  public  shall  be  less  than  six  feet  in 
width;  and  for  every  one  hundred  persons  additional  or  portions 
thereof,  to  be  accommodated  in  excess  of  five  hundred  persons,  twenty 
inches  additional  ejjit  capacity  shall  be  allowed ;  all  doors  of  exit  or  en- 
trance shall  open  outwardly,  and  no  such  doors  of  exit  or  entrance  shall 
be  locked  during  any  representation,  or  when  the  building  is  open  to  the 
public  Distinct  and  separate  places  of  exit  and  entrance  shall  be  pro- 
vided for  each  gallery  above  the  first  floor.  A  common  place  of  exit 
may  serve  for  the  main  floor  of  the  auditorium  and  the  first  gallery,  the 
latter  to  be  provided  with  two  independent  staircases.  Not  less  than 
two  independent  staircases  with  direct  exterior  outlets  shall  be  provided 
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for  galleries  above  the  first  gallery,  and  jihall  be  located  on  the  opposite 
sides  of  the  same,  and  the  latter  staircases  shall  be  inclosed  up  to  the 
floor  to  which  they  lead.  When  straight  stairs  return  directly  upon  them- 
selves, a  landing  of  the  full  width  of  both  flights  and  of  the  depth  of  not 
less  than  once  and  a  half  the  length  of  the  steps  shall  be  provided ;  stairs 
turning  at  an  angle  must  have  a  proper  landing  without  risers  or  winders 
at  the  turn.  In  stairs  where  two  side  flights  connect  with  one  main  flight, 
the  width  of  the  main  flight  must  be  equal  to  the  aggregate  width  of  the 
side  flights.  The  ceilings  of  the  auditorium  and  of  the  corridors,  pass- 
ages, lobbies  and  staircases  shall  be  lathed  with  iron  or  wire  laths,  or 
fire-proof  tiling,  and  finished  with  three  good  coats  of  mortar  orjother 
incombustible  material. 

All  inclosed  staircases  shall  have  on  both  sides  a  strong  handrail, 
firmly  secured  to  walls.  No  passage  leading  to  any  stairs  or  exit 
shall  be  less  than  the^width  of  the  stairs  with  which  they  communicate. 
The  wall  separating  the  stage  from  the  auditorium,  also  the  several 
division  walls  separating  the  auditorium  from  the  vestibule  or  other 
apartments  devoted  to  the  use  of  the  pubHc,  shall  be  constructed  of 
brick  or  other. fire-proof  material.  The  wall  between  the  stage  and 
the  auditorium  shaU  be  carried  through  and  above  the  roof  at  least  24 
inches,  and  doorways  in  said  wall  shall  not  exceed  21  superficial 
feet  each,  and  shall  have  doors  covered  on  the  stage  side  with  sheet 
metal ;  said  doors  shall  be  self-closing.  Partitions  enclosing  and  sepa- 
rating dressing  rooms,  and  the  ceilings  of  same,  shall  be  covered  with 
three  coats  of  plaster  or  metal  lathing,  or  shall  be  constructed  with 
corrugated  sheet  iron  or  other  fire-proof  material.  The  proscenium 
or  curtain  opening  of  every  theater  shall  have  a  curtain  of  fire  resist- 
ing material.  Such  curtain  shall  be  lowered  at  the  beginning  and  end 
of  each  performance. 

[7764]  §  38.  All  scenery  shall  be  constructed  of  fire  resisting  ma- 
terial ;  said  curtain  and  scenery  shall,  in  their  material,  construction, 
and  mechanism,  be  approved  by  the  inspector.  Gas-mains  supplying 
any  of  the  above  named  places  shall  have  connections  independent  of 
the  stage  and  auditorium,  and  proper  provisions  shall  be  made  for  cut- 
ting dr  shutting  off  the  gas  from  the  outside,  contiguous  to  the  prem- 
ises. All  stage  lights  shall  have  strong  metal  wire  guards  or  screens 
of  suflScient  fineness,  that  materials  coming  in  contact  therewith  shall 
not  be  in  danger  of  the  flames.  Every  exit  shall  have  over  the  same, 
on  the  inside,  the  word  "exit"  painted  in  large  letters  not  less  than 
eight  inches  in  length. 

[7766]  §  39.  Any  building,  hall,  or  room  hereafter  .erected  and 
used  for  church  purposes,  seating  300  persons  or  over,  shall  have  not 
less  than  two  means  of  exit  arid  entrance,  with  direct  outdoor  connec- 
tions to  same.  All  exit  doors  shall  open  outward.  Stairways,  lob- 
bies, and  doors  shall  be  in  proper  proportion  to  the  capacity  of  the 
church. 

[7766]  §  40.  Every  building  used  for  purposes  of  public  entertain- 
ment, mentioned  in  the  preceding  section,  shall  have  at  least  one 
stand-pipe  and  water-plug  connected  with  the  water  pipes  of  the  city, 
placed  on  the  stage  or  platform  in  its  immediate  vicinity.  The  same 
shall  be  put  in,  under  the  direction  and  to  the  satisfaction  of  the  fire 
marshal  of  said  city,  and  hose  with  nozzle  and  stopcock  shall  be  at- 
tached to  such  stand-pipe,  and  said  hose  shall  be  of  sufficient  length 
to  extend  to  the  farthest  limit  of  such  building,  and  shall  be  kept  in 
good  order  and  ready  for  use  at  all  times.  Every  such  building  with 
accommodation  for  one  thousand  or  more  persons,  also  every  bmiding 
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more  than  80  feet  high  covering  an  area  of  more  than  five  thousand 
superficial  feet,  shall  have  a  proper  2^-inch  metallic  stand-pipe  on  the 
outside  of  the  building  accessible  from  street  or  alley,  extending  above 
the  roof  and  so  arranged  that  a  fire  engine  hose  can  be  attached.  All 
hose  and  couplings  shall  conform  to  'the  size  and  pattern  adopted 
by  the  fire  department. 

[7767]  §  41.  Every  cellar  or  any  portion  thereof  occupied  for  c«iurs  uted  tor 
dwelling  purposes  shall  be  at  least  8  feet  in  height  from  floor  to  ceil-  <iw*"ing»- 
ing  in  every  part  thereof,  and  not  less  than  4  feet  of  the  height  shall 
be  above  the  surface  of  the  ground  adjoining  or  nearest  thereto;  there 
shall  also  be  an  area  provided  across  the  entire  frontage  of  same  not 
less  than  3  feet  wide  in  every  part,  and  said  area  shall  begin  six  inches 
below  the  level  of  the  floor  of  said  cellar,  and  extend  up  to  the  sur- 
face of  the  ground.  Every  such  cellar  shall  be  properly  drained,  and 
be  provided  with  a  flue  or  open  fireplace  with  flue;  and  each  apart- 
ment of  such  cellar  shall  have  a  window  not  less  than  nine  square  feet 
clear  opening  of  frame  provided  with  movable  sash.  Steps  required 
as  access  to  such  cellar  shall  not  cover  said  window,  either  in  whole 
or  in  part. 

[7768]  §  42.     Every  habitable  room  hereafter  constructed,  except  ^^.  ^^  ^  ^^^^^ 
in  the  roof,  shall  be  at  least  7  feet  high  in  the  clear  in  every  part  of  abt*room«.  * 
the  same;  and  habitable  rooms  constructed  in  the  roof  of  any  build- 
ing, shall  be  at  least  7  feet  high  in  clear  for  a  space  of  one-half  of  the 
area  of  such  room. 

[7769]  §  43.  Every  house  designated  to  be  used  in  whole  or  in  Light  and  air 
part  as  a  "tenement-house,"  "lodging"  house  or  hotel,  shall  have  a  ho'eij'Vtc?""*"'* 
clear  open  space  between  the  front  and  rear  of  such  building  and  any 
other  building,  proportioned  to  the  height  of  such  building  as  follows : 
Between  buildings  one  story  high,  a  space  10  feet  wide;  two  stories 
high,  a  space  1 5  feet  wide ;  three  stories  high,  a  space  20  feet  wide ; 
buildings  more  than  three  stories  high,  a  space  25  feet  wide ;  and 
in  every  case  the  length  of  this  space  shall  not  be  less  than  three-quar- 
ters the  distance  of  the  width  of  the  buildings. 

[7770]  §  44.     Every  room  in  such  building  used  as  a  sleejjing-room,  Seeping  ?J^^ 
which  does  not  communicate  directly  with  the  external  air,  shall  have 
a  movable  window  or  transom  sash  not  less  than  three  feet  square, 
which  shall  open  into  an  adjoinisg  apartment  which  has  direct  commu- 
nication with  the  external  air. 

[7771]  §  45.     Light  and  air  shafts  for  habitable  rooms  shall  be  at  Light  and  air 
least  twelve  square  feet  in  area  for  three-story  houses  and  less ;  sixteen  jSoms/"'  "^  "* 
square  feet  in  area  for  a  four-story  house,  and  twenty  square  feet  in 
area    for  a   five-story   house,   and    never    Jess    than    3  feet  wide  in 
the  clear.     Shafts  common  to  two  houses  shall  be  double  the  above 
areas. 

[7772]  §  46.     The  construction  and  use  of  an  earth-closet,  desic-  SubstitutM  for 
catmg-closet,  or  any  contrivance  for  the  reception  and  deodorization  »»«e'-<:'o«»»- 
of  foecal  matter,  as  a  substitute  for  a  water-closet,  is  permitted,  sub- 
ject to  the  approval  of  the  inspector  as  to  location  and  construction  of 
same. 

[7773]  §  47;  The  owner  or  other  party  having  an  interest  in  any  ?f'=|S°«ir''e'b"8d'' 
building,  staging  or  other  structure,  or  anything  attached  to  or  con-  ing»,  etc. 
nected  with  a  building  or  other  structure,  which  shall  be  unsafe  so  as 
to  endanger  life,  shall  immediately,  upon  notice  received  from  the  in- 
spector, cause  the  same  to  be  made  safe  and  secure,  or  taken  down ; 
and  where  the  public  safety  requires  immediate  action  the  inspector 
may  enter  upton  the  premises  with  such  assistants  as  may  be  necessary. 
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and  cause  the  said  structure  to  be  secured  or  taken  down  without  de- 
lay, and  the  passers-by  to  be  protected  at  the  expense  of  such  ownei 
or  party  interested. 

[7774]  §48.  That  whenever  any  person,  firm,  corporation,  ex- 
position commission,  or  the  officers  of  such  city,  shall  wish  to  erect 
public  buildings  for  exhibitions,  shows  or  for  other  purposes,  and  de- 
sire to  use  in  the  same  plans  and  materials  which  do  not  conform  to  the 
requirements  of  this  act,  the  same  may  be  authorized  by  the  ' '  board 
of  improvements  of  such  city,"  provided  the  plans  and  specifications 
for  the  same  meet  with  the  approval  of  the  said  inspector. 

[7775]  §  49.  That  it  shall  be  unlawful  for  any  one,  either  as  owner, 
agent,  architect,  contractor,  superintendent  or  employe,  to  proceed  in 
the  work  of  placing  materials  upon  or  furnishing  any  labor  in  the  con- 
struction of  a  new  building  or  structure,  or  the  aheration  of  an  old 
building,  in  any  city  of  the  first  class  of  the  second  grade,  without  first 
obtaining  a  permit  therefor,  and  without  conforming  to  all  the  require- 
ments of  this  act. 

[7776]  §  50.  All  the  officers  appointed  under  this  act,  or  any 
future  amendments  to  the  same,  shall,  so  far  as  may  be  necessary  for 
the  performance  of  their  respective  duties,  have  the  right  to  enter  any 
building  or  premises  in  such  cities  of  the  first  class,  second  grade. 

[7J77]  §  51.  Any  court  having  equity  jurisdiction,  in  term  time  or 
vacation,  may,  on  the  application  of  the  inspector,  by  any  suitable 
process  or  decree  in  equity  suit  brought  in  the  name  of  such  city,  en- 
force the  provisions  of  this  act,  and  may,  on  such  application,  issue 
an  injunction  to  restrain  the  use  or  occupation  of  any  buildmg  or 
structure  in  such  city  erected,  altered,  maintained  or  used  in  violation 
of  this  act. 

[7778]  §  52.  All  other  acts  or  sections  of  the  Revised  Statutes 
in  conflict  with  this  act  be  and  the  same  are  hereby  repealed,  so 
far  as  they  may  affect  cities  of  the  first  class  and  second  grade ;  and 
this  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 


Sit  aite 
»t  teg. 


i  3473      SUBDIVISION  III. 


IN  MUNICIPALITIES   IN    COUNTY   CONTAINraO  CITY   OF 
FIRST  CLASS   SECOND   GRADE- 


Autkorizing 
councils  of 
certain  villages 
to  grant  building 
permits. 


An  Act  to  enable  councils  of  incorporated  villages  in  counties  conStining  a 
city  of  the  second  grade  of  the  first  class  to  adopt  regulations  requiring  any 
person  or  corporation  desirous  of  erecting,  repairing,  changing  or  altering 
any  building,  [buildings^  or  structures  within  the  limits  of  such  villages 
to  obtain  a  building  permit. 

[Passed  and  took  eflfcct  March  14,  1889 :  86  v.  9a] 

[7779]  §  1.  Beit  enacted  by  th^  General  Assembly  of  the  State  of  Ohio, 
That  the  council  of  any  incorporated  village  in  any  county  containing 
a  city  of  the  second  grade  of  the  first  class,  may  adopt  regulations  re- 
quiring that  when  any  person,  persons  or  corporation  shall  be  desirous 
of  erecting,  repairing,  changing  or  altering  ahy  building,  buildings  or 
structures  within  the  limits  of  any  such  village,  he  or  they  shall  make 
application  to  the  clerk  of  said  incorporated  village  for  a  permit  for 
that  purpose,  and  shall  furnish  said  clerk  with  a  written  statement  of 
the  land  or  lot,  and  the  name  of  the  street  upon  which  it  is  proposed 
to  make  the  improvement,  name  of  the  owner,  number  of  ward,  and 
the  estimated  cost  of  improvement.  Said  clerk  shall  issue  the  permit 
required  by  this  act  when  the  written  statement  required  has  been  fur 
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nished,  and  may  charge  therefor  such  sum,  not  exceeding  three  dollars, 
as  may  be  fixed  by  the  council. 

[7780]  §  2.     It  shall  be  the  duty  of  said  clerk  to  keep  a  record  of  Re'O'd ««  be  kept 
all  permits  issued,  which  shall  be  regularly  numbered  in  the  order  of 
their  issue,  and  also  a  record  of  the  statement  upon  which  the  permits 
are  issued,  and  shall  report  the  same  annually,  upon  the  second  Mon- 
day of  April,  to  the  county  auditor. 

[7781]  §  3.     It  shall  be  the  duty  of  the  county  auditor,  upon  receipt  statement  upon 
of  a  copy  of  said  statement,  upon  the  second  Monday  of  April,  an-  ^^J^^  to  b"'" 
nually,  to  furnish  each  of  the  assessors  in  such  village  with  ^  copy  of  furnished  to  assess- 
the  statement  upon  which  permits  have  been  issued  for  the  year  pre-  ""' 
ceding,  within  the  ward  or  wards  such  assessor  is  to  assess,  for  the 
purpose  of  assessing  such  building  or  buildings  for  taxation. 

[7782]  J5  4.  Any  person  who  shall  violate  any  of  the  provisions  Penalty  for 
of  any  ordinance  of  such  villages  passed  in  pursuance  of  this  act,  ^'°'*"'"- 
shall  be  subject  to  a  fine  of  not  less  than  ten  dollars  nor  more  than  one 
hundred  dollars  for  each  and  every  offense ;  provided,  that  nothing  in 
this  act  shall  be  so  construed  as  to  in  any  manner  interfere  with  the 
authority  of  the  council  to  control  and  regulate  the  construction  and 
repair  of  buildings. 

§  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION   IV.       BUILDINGS   FOR   PUBLIC   USES   GENERALLY.  &»  a&o  g j  1451  «t 

seq.,  njiettef. 

An  Act  to  prevent  the  erection  of  dangerous  buildings  for  public  use. 

[Passed  April  15,  1889;  took  effect  June  15,  1889:  86  v.  381.] 

[7783]  §  I.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  1°^^l■^Z^'"ft»l  et 
That  it  shall  be  unlawful  for  any  person,  society,  firm,  agent,  represen-  Vu^Lumags.''^" 
tative  of  any  private  or  corporate  authority  or  society ;  or  any  com- 
mittee, commission,  or  board  acting  under  any  authority  whatsoever, 
to  erect  or  cause  to  be  erected ;  or  for  any  architect,  engineer,  builder 
or  other  person  to  furnish  any  plan,  description  or  specification  for  the 
purpose  of  erecting  in  the  state  of  Ohio  any  structure,  room  or  place 
where  persons  are  invited,  expected,  or  permitted  to  assemble ;  or  for 
the  purpose  of  entertainment,  judgment,  amusement,  instruction,  bet- 
terment, treatment,  or  care ;  or  t5  make  any  addition  to  or  alteration 
therein,  which  shall  in  construction,  arrangement,  or  means  of  egress 
be  dangerous  to  the  health  or  lives  of  persons  so  assembled. 

[7784-]  §  2.  In  every  such  structure,  room  or  place,  capable  of  Capacity  of  stair- 
containing  fifty  or  more  persons,  the  stairways  and  approaches  thereto  doorwayf,""  "^ 
and  all  doorways  and  escapes  therefrom,  in  their  aggregate  width,  shall 
be  of  sufficient  capacity  to  allow  any  audience  which  can  be  accom- 
modated therein  to  escape  therefrom  in  four  minutes,  moving  at  a  rate 
of  two  feet  per  second,  and  allowing  four  square  feet  of  floor  space  to 
each  person,  then  adding  for  hindrance  two  feet  to  the  width  of  each 
opening,  passage  or  stairway.  The  doors  from  the  same  shall  open 
outward,  but  no  such  room,  or  place  (unless  the  structure  be  fire-proof) 
which  is  over  six  feet  from  the  surface  of  the  lot  shall  have  less  than 
two  doors,  stairways  or  exits.  The  floors  of  such  structures,  and  all  Floors, 
hallways,  stairways,  corridors,  balconies  and  galleries  therein  or 
thereto  shall  be  capable  of  sustaining  a  live  load  of  loo  "pounds  per 
square  foot,  with  a  safety  factor  of  five.  All  supports  for  floors  or 
other  parts  of  such  structures  shall  be  fully  capable  of  sustaining  the 
aggregate  loads  and  pressures  above  provided  for  in  addition  to  any 
rhythmical  or  vibrating  motion  which  may  be  caused  in  the  use  of  such 
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Roof-  structure.     The  roof  or  covering  of  such  building  shall  be  capable  of 

^sustaining  a  live  load  of  thirty  pounds  of  vertical  pressure  and  a  hori- 
zontal wind  pressure  of  forty  pounds  per  square  foot,  with  safety  factor 
of  five.  When  walls  supporting  floors  are  of  common  brickwork,  the 
minimum  of  thickness  and  the  maximum  of  height,  supposing  the 
length  to  equal  the  height,  shall  be,  where  no  openings  occur,  9-inch 
wall,  10  feet,  used  inside  only;  13-inch  wall,  20  feet;  17-inch  wall,  30 
feet;  21-inch  wall,  40  feet;  26-inch  wall,  50  feet;  30-inch  wall,  60 
feet ;  but  when  thinner  walls  stand  upon  thicker  walls  the  total  height 
shall  not  exceed  the  one  above  given.  Walls  of  hard  brick,  laid  in 
cement,  may  be  increased  fifty  per  cent,  above  these  dimensions. 
I  When  walls  between  supports  are  of  greater  or  less  length  than  the 
height,  the  length  may  be  increased  two  feet  for  each  foot  the  height  is 
reduced ;  or  reduced  one-half  foot  for  each  foot  the  height  is  increased, 
from  the  dimensions  given  in  this  section.  When  there  are  buttresses 
or  pilasters  extending  to  the  foundations  and  projecting  from  the  wall, 
the  thickness  of  the  wall  may  be  reduced  by  one-half  the  depth  of 
such  projections,  provided  they  occupy  at  least  one-tenth  of  the  sur- 
face of  the  wall,  and  the  thickness  of  the  intervening  walls,  consid- 
ered separately,  shall  not  be  less  than  what  has  been  given  in  this  sec- 
tion ;  provided,  however,  that  when  any  wall  is  strengthened  by  firm 
anchoring  of  girders,  floors  or  roofs,  such  anchors  not  being  more 
than  twelve  times  the  thickness  of  the  wall  from  each  other,  either 
horizontally  or  vertically,  the  surface  of  such  wall  may  be  doubled. 
The  thickness  of  level  bedded  stone  walls  to  be  the  same  as  brick. 
For  rough  stone  not  in  courses,  add  twenty-five  per  cent,  to  the 
thickness  for  brick.  Where  openings  occur,  thicken  the  walls  by 
Piers,  piHars,  their  ratio  of  surface.  All  piers,  pillars  and  columns  shall  be  capable 
arches,  etc.  of  Sustaining  the  aggregated  live  load  given  and  the  weight  of  the 

building.  All  arches  must  contain  the  line  of  pressure  within  the 
middle  one  third  of  the  youssoirs.  The  greatest- pressure  allowed  per 
square  foot  of  good  brick  work  shall  be  five  tons ;  for  work  of  hard  brick, 
laid  in  first  class  cement,  ten  tons ;  for  unbedded  sandstone  masonry,  four 
tons;  for  second  class  masonry,  eight  tons ;  for  first  class  masonry,  twelve 
tons.  Piers,  columns,  pillars  and  all  marble,  granite  and  limestone  work, 
Fire^scapes.  "o^  over  twenty  per  cent  of  the  crushing  weight.  Every  such  building, 
place  or  room,  when  above  the  second  floor,  shall  be  provided  with  at 
least  one  fire-escape,  which  shall  be  so  placed  as  to  be  easily  accessible, 
so  marked  that  it  may  be  generally  understood,  so  constructed  as  to  lead 
directly  to  the  open  air,  and  so  designed  as  not  to  be  dangerous  for 
women  and  children,  and  shall  be  sufficiently  enclosed  to  protect  per- 
sons thereon  from  fire  below,  i.  e.,  it  shall  be  placed  against  a  dead 
wall  and  be  enclosed  on  three  sides,  and  in  buildings  where  two  or 
more  assemblages  occur,  as  in  school  houses,  each  room  above  the 
second  floor  must  have  an  exit  leading  to  a  fire-escape.  No  fire-es- 
cape shall  be  less  than  twenty-four  inches  in  clear  width,  with  an  ad- 
ditional one-fourth  inch  in  width  for  each  person  (over  fifty)  to  be  ac- 
Ventiiating,  light-  commodated  thereby.  The  ventilating  system  or  machinery  shall  be 
ing  and  heating  ap-  capable  of  changing  the  air  in  such  room  every  thirty  minutes  ;  and 
paratus.  ^  lavatories  and  water-closet  places  shall  have  double  the  above  given 

capacity  for  ventilation ;  and  all  conveniences  used  in  such  buildings 
shall  have  Soil  and  waste  pipes  fully  ventilated  to  the  outside  air.  The 
warming  and  lighting  apparatus  shall  be  arranged  and  constructed  so 
as  to  be  safe  against  explosion  or  fire.  All  smoke  flues  or  pipes,  un- 
less lined  with  terra  cotta  or  other  fire-proof  material  of  permanent 
character,  shall  not  be  nearer  than  eight  inches  to  any  combustible 
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material,  and  not  nearer  than  four  inches  in  any  case,  nor  shall  any 
smoke  flue,  pipe  or  chamber  of  metal  being  or  passing  under  wood 
work,  be  nearer  thereto  than  twice  the  diameter  of  such  pipe,  flue  or. 
chamber,  unless  protected  with  suitable  fire-proof  guard  with  open 
space  above.  Every  warm-air  flue  of  metal  shall  be  at  lea.st  one-half 
inch  from  all  wood  work,  and  also  completely  covered  with  asbestos 
or  other  fire-proof  wrapping,  with  circulation  of  air  between  it  and  the 
wood,  and  no  wood  shall  be  nearer  than  four  inches  to  any  such  flue 
in  brick  work. 

[7785]  §3.  This  act  shall  not  apply  to  cities  of  the  first  class  ^"'P^i?^'*'!!.^ 
where  the  construction  of  buildings  is  regulated  by  statute  under  the  act. 
direction  of  a  building  inspector ;  nor  shall  it  be  construed  so  as  to  in- 
terfere with  existing  laws  relating  to  the  inspection  of  buildings,  but 
no  certificate  as  now  provided  by  law  shall  be  issued  for  buildings  here- 
after erected,  or  alterations  hereafter  made  (except  in  such  cities  of  the 
first  class),  unless  they  conform  to  the  requirements  of  this  act. 

[7786]  §  4.  Any  person  who  violates  any  of  the  requirements  of  Penalty  for  vioia- 
this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic-  "''°  °' ''"'  "*'• 
tion  thereof  shall  be  fined  in  any  sum  not  less  than  $100  nor  more  than 
$1,000,  or  be  imprisoned  in  the  county  jail  not  less  than  ten  nor  more 
than  sixtj-  days,  or  both,  at  the  discretion  of  the  court,  and  shall  be 
also  liable  to  any  person  injured  by  reason  of  his  violation  of  the  re- 
quirements of  this  act,  and  shall  be  also  liable  for  criminal  prosecution 
for  loss  of  life.  / 

[7787]  §  5.     It  shall  be  the  duty  of  prosecuting  attorneys  to  see  Prosecuting  attor- 
that  this  law  is  enforced  in  their  respective  counties,  and  for  each  con-  JSiomo?  actf  ""^ 
viction  of  violation  thereof  they  shall  be  entitled  to  a  fee  of  twenty- 
five  dollars,  and  such  other  sums  as  may  be  allowed  by  the  board  of 
county  commissioners. 

§  6.     This  act  shall  take  effect  and  be  in  force  within  sixty  days 
after  its  passage. 
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7791.  Notice  of  application  to  sell;  order  of 

sale. 

7792.  Associations  may  create  sinking  fund. 

7793.  How  invested. 

7794.  How  expended. 

7795.  Enclosure  of  abandoned  burial  grounds. 


An  Act  relating  to  the  removal  of  the  dead,  and  the  sale  of  discontinued 
tmrial  grounds  in  townships  in  certain  cases. 

[Passed  and  took  effect  March  15,  1876 :  73  v.  33.] 

[7788]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Trustees  of  town. 
That  in  all  cases  in  which  either  the  trustees  of  any  township  or  the  asl^ciationrma^ 
trustees  or  board  of  any  cemetery  association,  incorporated  or  not.  in  cause  dead  bodies 
Ohio,  or  both  combined,  shall  have  heretofore  determined  or  shall '° ""  """'"'* '" 
hereafter  determine  to  discontinue  the  use  of  any  burial  ground  for 
such  purposes,  and  there  shall  be  opened  for  public  use  a  burial 
ground  in  the  near  vicinity  thereof,  the  said  township  trustees,  or  the 
said  trustees  or  board  of  directors  of  such  cemetery  association,  or 
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both  combined,  may  order  and  provide  for  the  removal  of  all  bodies 
remaining  or  being  buried  within  said  burial  grounds  so  to  be  discon- 
tinued, and  for  the  removal  of  all  stones  and  monuments  marking  the 
graves  thereof,  and  for  the  reinterment  of  said  bodies  and  the  re- 
erection  of  such  stones  and  monuments  in  some  suitable  and  public 
ground  in  the  near  vicinity,  and  pay  for  the  same  out  of  the  township 
treasury ;  provided,  however,  that  they  shall  cause  notice  first  to  be 
given  to  the  family,  friends  or  kindred  of  the  deceased,  if  known  to 
such  board  or  boards,  of  the  order  for  their  removal  and  of  the  time 
within  which,  not  less  than  thirty  days,  such  removal  must  be  made, 
and  that  it  is  desired  that  such  removal  be  made  by  the  friends  or 
kindred  of  the  dead,  and  if  at  the  expiration  of  such  time  such  re- 
movals have  not  been  made,  such  boards  may  cause  them  to  be  made 
as  aforesaid. 

[7789]  §  2.  Township  trustees  and  trustees  and  boards  of  directors 
of  cemetery  associations  are  hereby  empowered  to  dispose  of  at  pub- 
lic sale,  due  notice  thereof  being  first  given  in  two  newspapers  of  the 
county.of  general  circulation,  if  there  be  so  many,  and  make  conveyance 
of  any  burial  grounds  under  their  control  that  they  may  have  deter- 
mined to  discontinue  as  burial  grounds ;  provided,  however,  that  pos- 
session thereof  shall  not  be  given  to  a  grantee  until  after  the  dead 
therein  buried,  together  with  stones  and  monuments,  shall  have  been 
removed  as  hereinbefore  provided. 

,§  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


May  sell  burial 
grounds  at  public 
sale. 


Proviso, 


stt\vsa. 


An  Act  to  authorize  the  sale  of  certain  cemeteries  and  the  remcval  of  the  re- 
mains of  the  dead  interred  therein. 

[Passed  and  took  efTect  April  39,  1885 :  81  v.  164] 

fel'eurfe'Tippii-  [7790]  §1.  Be  it  enoctcd  by  the  General  Assembly  of  the  State  of  Ohio, 
cation  of  proceeds.  That  the  trustccs  of  any  cemetery  association,  whose  cemetery  is 
within  the  limits  of  any  city  or  village,  interments  in  which  have  been 
prohibited  by  ordinance  of  such  municipal  corporation,  or  whose 
Se*  ii  ajso  [as5'-t]  cemetery  has  been  abandoned  as  a  place  for  the  burial  of  the  dead,  or 
which  association  is  involved  in  debt  which  it  is  unable  to  pay,  may 
apply  by  petition  to  the  court  of  common  pleas,  of  the  county  wherein 
such  cemetery  is  located,  for  the  sale  of  the  whole  or  a  portion  of  said 
cemetery  grounds,  and  the  court  may  order  the  same  to  be  sold,  either 
the  whole  or  such  portion  thereof  as  the  court  may  direct,  and  the 
money  derived  from  such  sale  shall,  under  the  direction  of  the  court, 
be  applied  to  the  costs  and  expenses  of  the  removal  and  reinterment 
of  the  remains  of  the  dead  therein,  and  to  the  payment  of  the  debts, 
if  there  be  any,  of  such  cemetery  association,  and  the  surplus,  if  any, 
shall  be  invested  upon  interest,  and  the  income  therefrom  applied  to 
keeping  in  repair  the  unsold  portion  thereof,  or  if  the  entire  premises 
be  sold,  then  the  surplus  shall  be  divided  pro  rata  among  the  lot- 
owners,  and  the  court  shall'  grant  such  time  for  the  removal  of  the 
dead,  after  the  confirmation  of  such  sale,  as  irinay  deem  necessary. 
[As  amended  February  1,  1888:  85  V.  7.] 
Notice  of  appiica-  ['"'^l]  §  2-  .  Notlce  of  the  filing  of  such  application  shall  be  given 
tion;  order  of  sale,  by  publication  in  soHie  newspaper  of  general  circulation  in  the  county 
where  it  is  filed,  for  four  consecutive  weeks,  setting  forth  the  object 
and  prayer  thereof,  and  that  any  person  claiming  an  interest  in  the 
subject-matter  of  such  petition  may  appear  and  file  an  answer  therein  : 
and  the  court  shall,  on  final  hearing  of  the  case,  make  such  order  or 
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decree  as  will  best  secure  the  rights  of  the  persons  having  an  Interest 
in  such  cemetery. 

§3.     This  act  shall  take  effect  and  be   in  farce  on  and  after  its 
passage.  ^ 

An  Act  to  authorize  cemetery  associations  to  create  a  .sinking  fund  and  to  in- 
vest the  same. 

[Passed  and  took  effect  April  3, 1883:  80  v.  91.] 

[7792]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  cemetery  uwea- 
That  any  cemetery  association  wliich  has  been  organized  under  any  "ons  may  create 
general  or  special  law  of  this  state,  is  hereby  fully  authorized  and  em-  "°  '"*  "'"'■ 
powered  to  create  a  sinking  fund,  out  of  any  surplus  money  they  may 
have  on  hand,  or  which  may  have  been  given  to  said  association  by 
will,  deed,  or  otherwise. 

[7793]  §  2.  That  it  shall  be  lawful  for  any  cemetery  association  so  How  such  funds 
organized  to  invest  any  sum  of  money  appropriated  to  said  sinking  ""^ ''« invested, 
fund  in  any  bonds  of  the  United  States,  state  of  Ohio  or  of  any  city 
of  the  state  of  Ohio,  or  to  loan  it  upon  first  mortgage  of  real  estate 
in  the  state  of  Ohio  worth  double  the  loan,  or  upon  collateral  of  any 
of  the  above  securities  of  equal  face  value  with  the  loan ;  provided, 
however,  that  it  shall  not  be  lawful  to  loan  any  such  money  to  any 
member  of  said  cemetery  board. 

[7794]  §  3.  That  all  moneys  thus  appropriated  to  any  sinking  ^^^  ^^  ^^^ 
fund,  and  all  interest  derived  thereon,  shall  be  held  exclusively  for  °*  **'**" 
the  enlargement  of  cemetery  grounds,  their  improvement,  repair  or 
adornment,  or  for  constructing  or  keeping  in  repair  any  buildings, 
monuments  or  other  structures  deemed  necessary  or  appropriate  for 
cemetery  grounds,  and  shall  not  be  appropriated  or  used  for  any  other 
purpose  whatever. 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
its  passage. 

An  Act  to  provide  for  the  enclosure  of  abandoned  burial  grounds. 

[Passed  and  took  effect  February  19,  1889 :  86  v.  53.] 

[7795]  §  I .     BeU  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  f„Xl;?f  ^  V^t 
That  the  county  commissioners  of  each  county  shall  within  six  months  doned  burial 
after  the  passage  of  this  act,  enclose  with  a  substantial  fence  of  stone,  Am^s?  v  338. 
iron,  or  posts  and  boards  all  abandoned  public  burial  grounds,  in 
their  several  counties,  not  included  within  the  limits  of  any  municipal 
corporations,  and  from  which  the  remains  of  the  dead  have  not  been 
removed.     The  expense  of  such  enclosure  shall  be  paid  out  of  the 
general  fund  of  such  county. 

§  2.     This  act  shall  take  effect  on  its  passage. 
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SUBDIVISION  I.      BOARD  OF  VISITORS.  £^5/^ "  *** 

An  Aa  to  authorise  the  presiding  judge  of  the  court  of  common  pleas  in 
any  county  to  appoint  a  board  of  visitors  for  the  inspution  of  all  charita- 
ble and  corrective  institutions  supported  by  the  county. 

(Passed  and  took  effect  April  17,  1882 :  79  v.  107.] 

[7796]  §  I.     Beit  enacted  by  tlu  General  Assembly  of  the  State  of  Ohio,  presiding  judg* 
That  the  presiding  judge  of  the  court  of  common  pleas  in  each  county  "^  <:o"n>on  ?!«»« 

,     ,  •^  1  *  V     °  .        .  ,  '^  .  ,     ,i    court  to  appoint 

of  the  State,  at  the  first  autumn  term  of  said  court  each  year,  shall,  board  or  visitors 
when  he  is  satisfied  by  affidavit  or  otherwise  that  such  appointment  corr«Tv"^lutu'i 
will  promote  the  welfare  of  such  institutions,  appoint  five  persons,  resi-  «i<"»- 
dents  of  said  county,  three  of  whom  shall  be  women,,  who  shall  con- 
stitute a  board  of  visitors  for  the  inspection  of  all  charitable  and  cor- 
rectional institutions  supported  by  such  county,  who  shall  serve  with- 
out compensation. 

[7797J  §  2.  It  shall  be  the  duty  of  such  board  of  visitors,  by  personal  Duty  of  the  board, 
visitation  or  otherwise,  to  keep  themselves  fully  advised  of  the  condi- 
tion and  management  of  all  charitable  or  corrective  institutions  sup- 
ported in  whole  or  in  part  by  county  or  municipal  taxation,  or  which 
are  under  county  or  municipal  control,  and  especially  the  infirmary, 
county  jail,  municipal  prisons,  and  children's  homes ;  and  they  shall 
recommend  such  changes  and  additional  provisions  as  they  may  deem 
essential  for  their  economical  and  efficient  administration,  anfl  at  least 
once  in  every  three  months  all  of  said  institutions  shall  be  visited  by 
^  said  board,  or  a  committee  of  its  members. 

[7798]  §  3.    The  board  of  county  visitors,  at  the  close  of  their  term  of  Report  to  be  made 
service,  shall  prepare  a  full  report  of  their  proceedings  during  the  year,  "f^j" "i*'''"^'"'' 
with  such  recommendations  as  they  may  deem  advisable,  and  shaJl  file 
the  same  with  the  clerk  of  the  court  of  common  pleas  of  the  county, 
on  or  before  the  ist  day  of  November,  and  shall  forward  a  copy  of  the 
same  to  the  board  of  state  charities  at  Columbus. 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION    II.       CHILDREN,  PROTECTION   OF.  «8j'V/'»f  ^ 

An  Act  to  provide  for  the  protection  of  children. 

(Passed  and  took  effect  April  9, 1883 :  80  r.  loa.] 

[7799]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  cf  Ohio,  Minor  shall  not  be 
Tnat  no  child  under  sixteen  years  of  age,  held  for  trial,  or  on  convic-  Sduit"prisoner. 
tion  and  sentenced  to  any  jail  or  other  place  of  confinement,  shall  be 
placed,  or  allowed  to  remain  in  the  same  cell  or  room  in  company  with 
adult  prisoners,  when  the  jail  or  prison  will  admit  of  their  separation. 
It  shall  be  the  duty  of  the  officer  in  charge  of  such  place  of  confine- 
ment to  secure,  as  far  as  the  construction  of  such  place  will  admit, 
the  exclusion  of  such  children  from  the  society  of  adult  prisoners 
during;  their  confinement. 

[78001  §  2.     That  from  and  after  the  passage  of  this  act,  it  shall  not  child  eligible  to 
be  lawful  to  keep  or  maintain  in  any  county  infirmary  in  this  state,  unless  admission  to  char 

.    •  '^,  ,    ,  ■',         .    '  1  .,  /  1  •.  1  •  1     ,  itable  institutions 

separated  from  the  adult  paupers  therein,  any  child  or  children  entitled  not  to  be  maintain 
to  admission  into  a  children's  home,  except  such  as  are  imbecile,  idiotic,  *'' "  '"fi"»»nr. 
or  insane ;  and  the  board  of  commissioners  of  any  county  in  the  state, 
where  such  home  has  not  already  been  provided,  may  make  temporary 
provisions  for  such  children,  by  transferring  them  to  the  nearest  cb'! 
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§§  7801,  7802 

dren's  home  where  they  can  be  received  and  kept  at  the  expense  of  the 
county,  or  by  leasing  suitable  premises  for  that  purpose,  which  shall  be 
furnished,  provided,  and  managed  in  all  respects  as  now  provided  by 
law  for  the  support  and  management  of  children's  homes  in  the  state 
of  Ohio ;  provided,  or  the  commissioners  may  provide  for  the  care  and 
support  of  such  children  within  their  respective  counties,  in  the  manner 
deemed  best  for  the  interest  of  the  children,  and  in  such  county  when 
the  levy  allowed  by  law  for  the  poor  fund  is  not  sufficient  to  maintain 
the  children  as  hereinbefore  provided,  the  commissioners  may  levy  an 
additional  tax,  which  shall  be  used  for  that  purpose  only;  provided 
further,  that  in  counties  where  the  children  are  kept  in  infirmaries  as  a 
children's  home,  the  infirmary  directors  and  superintendent  shall  per- 
form the  same  duties  and  have  the  same  powers  now  conferred  upon 
trustees  and  superintendents  of  children's  homes  by  sections  931,  932 
and  933  of  the  Revised  Statutes,  as  amended  March  29,  1885,  March 
27,  1884,  and  February  26,  1885.  [As  avunded  May  \,  1885:  82  v. 
249.] 

[7801]  §  3.  All  children  indentured  or  placed  in  charge  of  any  per- 
son, as  provided  for  in  section  two  of  this  act,  shall  be  reported  to  the 
board  of  county  visitors  (where  such  board  exists)  of  the  county  in 
which  they  reside,  and  it  shall  be  the  duty  of  such  board,  by  one  or 
more  of  its  members,  to  visit  such  children,  as  far  as  practicable,  at 
least  once  in  a  year,  and  inquire  into  th^  management.  Condition  and 
treatment  of  such  children,  and  for  that  purpose  may  have  private  in- 
terviews with  such  children  at  any  time ;  and  if  it  shall  come  to  the 
knowledge  of  such  board  of  visitors  that  any  child  thus  placed  in  charge  , 
of  any  person,  as  aforesaid,  is  neglected,  abused  or  improperly  treated 
by  the  person  having  such  child  m  charge,  or  that  the  person  holding 
the  child  is  unfit  to  have  the  care  thereof,  they  shall  report  the  fact  to 
the  officers  of  the  institution  by  which  such  child  is  indentured,  and 
such  officers  shall  cancel  the  contract,  and  cause  the  child  to  be  re- 
turned to  the  institution  from  which  he  or  she  was  taken,  or  indentured 
to  some  other  person,  or  to  be  discharged,  in  the  discretion  of  such 
officers;  in  all  contracts  or  indentures  for  binding  out  children  from  any 
state  or  county  institution,  the  officers  making  the  same  shall  expressly 
secure  the  right  to  cancel  the  contract  whenever,  in  their  judgment, 
the  interests  of  the  child  are  not  properly  cared  for;  provided,  how- 
ever, that  nothing  contained  in  this  bill  [act]  shall  be  considered  as 
applicable  to  private  charitable  asylums  for  the  care,  protection  and 
training  of  children  that  have  their  own  methods  for  the  visitation  of 
indentured  or  adopted  children. 

§  4.     This  act  shall  take  effect  from  and  after  its  passage. 

SUBDIVISION    III.       children's    HOMES. 

An  Act  to  authorize  county  commissioners  in  certain  cases  to  accept  devises 
and  legacies,  and  to  erect  and  maintain  an  orphan  asylum  in  connection 
with  a  "  Children's  Home.". 

[Psiued  and  took  effect  February  ii,  1869:  66  v.  8.] 

bounty  commij-         [7802]  ^  I .     Be  it  cnoctcd  ty  the  General  Assembly  of  t/u  State  of  Ohio, 
'""""li?'"'^''" '''''*'•  '^^^'^   *"y  person   has   heretofore   by  his  or  her  last   will  and 
"""  "'  testament  provided  for,  or  shall  hereafter  provide  for  the  tender  of 

his  Or  her  estate,  or  any  part  thereof,  to  any  county  of  this  state  for 
the  purpose  of  providing  for  the  erection  and  endowment  of  an  asy- 
lum where  poor  white  children,  who  have  lost  one  or  both  of  their 
parents,  may  be  educated,  and  if  necessary  be  supported  during  their 
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minority  on  the  condition  that  said  county  accept  said  devise,  subject 
to  the  trusts  mentioned  in  said  will,  the  principal  to  be  kept  sacred, 
and  the  net  income  thereof,  together  with  a  like  sum  to  be  furnished 
by  said  county,  to  be  annually  applied  to  the  support  and  maintenance 
of  such  an  institution,  it  shall  be  lawful  for  the  commissioners  of  any 
county  to  accept  the  same  and  to  proceed  to  carry  out  the  said  will. 

[78031  S  2-     That  in  case  of  the  acceptance  of  any  such  trust  and  County  commij- 

L**-'^''J    o  .      .  r*^  ."^     1     If    1        1        r  ^  sioners  accepting 

bequest  by  the  commissioners  of  any  such  county,  it  shall  be  lawful  devises  to  found 
for  such  commissioners,  if  they  see  proper  to  do  so,  to  attach  to  such  chTidren'|°may''''-" 
an  institution,  to  be  erected  and  maintained  out  of  funds  and  prop-  }»ch »;'chiidren» 
erty  so  bequeathed  and  devised,  and  the  like  amount  of  income  to  be  ed  and  supported 
annually  furnished  by  said  county  as  aforesaid,  a  "children's  home,"  ^etu^j'."''*"''"* 
which  shall  be  an  asylum  for  all  other  persons  resident  of  the  county 
where  such  home  is  located,  under  sixteen  years  of  age,  who  by  rea- 
son of  abandonment  by  parents,  neglect  or  inability  of  parents  fo 
provide  fy  them,  or  other  cause,  shall,  in  the  opinion  of  the  trustees 
of  said  institution  hereinafter  provided  for,  be  deemed  suitable  and 
proper  persons  to  be  admitted  thereto ;  and  the  name,  birthplace  and 
age  of  each  person  so  admitted,  together  with  the  names  and  residence 
of  the  parents  of  each  person,  and  such  other  statements  in  relation 
to  said  persons  as  may  be  deemed  necessary  and  proper,  including 
the  time  of  reception  and  discharge,  shall  be  recorded  by  the  super-  Recordt  of  npow 
intendent  of  such  institution'  in  a  book  to  be  provided  by  the  county,  ""*"<'*■'•• 
for  that  purpose,  which  book  shall  be  open  to  public  inspection.     \As 
amended  February  i„  1885:  82  v.  41.] 

[7804]  §3.  That  for  the  purpose  of  carrying  out  the  foregoing  May  purchawrit^ 
provisions,  the  county  commissioners  of  any  such  county  are  hereby  ««"  buitdingi, 
authorized,  when  in  their  opinion  the  interests  of  the  public  demand 
it,  to  provide  for  the  purchase  of  a  suitable  site  and  the  ereqtion  of 
the  necessary  buildings  for  the  same,  and  to  provide  by  taxation  or 
otherwise,  for  the  erection  and  support  of  said  buildings  and  institu- 
tion ;  and  they  are  hereby  authorized  to  receive  and  hold  in  trust  for 
the  use  and  benefit,of  any  such  an  institution,  any  grant  or  devise  of 
land,  and  any  donation  or  bequest  of  money  or  ot^er  personal  prop- 
erty that  may  be  made  for  the  establishment  or  support  thereof. 

[7805]  §  4.  That  when  the  necessary  site  and  buildings  are  pro-  Court  to  appoint 
vided  by  the  county,  it  shall  be  the  duty  of  the  court  of  common  d'il'ttS'Vtc.'"" 
pleas  of  such  county,  immediately  thereafter,  to  appoint  a  board  of 
six  trustees  to  manage  the  said  institution,  and  who  shall  be  judicious 
persons,  resident  of  said  county.  The  two  directors  first  named  shall 
serve  for  six  years,  the  second  two  for  four  years,  and  the  third  two  for 
two  years,  and  as  their  terms  shall  expire,  their  successors  shall  be  ap- 
pointed by  the  court  for  the  term  of  six  years ;  and  in  case  of  re- 
moval from  the  county,,  death,  resignation,  removal  by  the  court  for 
cause,  or  vacancy  in  said  office,  or  for  any  other  cause,  the  court  shall 
fill  such  vacancy  at  its  first  session  thereafter^  Said  trustees  shall  not 
receive  any  compensation  for  their  services.  They  shall  appoint  a 
superintendent  and  other  necessary  officers  of  said  institution,  and 
with  the  concurrence  of  the  county  commissioners,  fix  the  salaries 

2(7806)  On  April  3,  1876,  73  v.  154,  an  act  supplementary  to  the  act  of  Feb.  11,  i8€9,  66  v. 
8,  and  to  amend  sec.  4  of  the  act  last  mentioned,  was  passed,  whose  section  a  is  as  follows : 

"Sec.  a.  When  trustees  have  already  been  appointed  under  and  in  pursuance  of  section  four 
(780SJ  of  the  above  recited  act,  the  last  two  of  the  six  trustees  named  and  appointed,  shall 
serve  for  the  term  of  two  years  instead  of  six  years,  and  when  their  term  shall  expire,  their 
successors  shall  be  appointed  as  now  provided." 

Said  supplemental  act  contains  no  other  supplemental  matter  than  that  in  said  section  two: 
and  laid  section  4  is  given  above  as  therein  amended. 
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thereof;  said  officers  to  be  removed  at  any  time  at  the  pleasure  of 
the  trustees,  and  if  requested  by  them,  shall  give  bond  in  such  sum 
and  with  such  conditions  as  the  trustees  shall  prescribe;  and  said 
trustees  in  the  support  and  maintenance  of  said  mstitution,  shall  not 
annually  expend  or  contract  any  indebtedness  more  than  the  amount 
authorized  to  be  expended  by  the  commissioners  of  said  county.  \As 
amended  April  j„  1876:  73  V.  154.] 

[7806]  §  S-  That  if  prior  to  the  tender  of  any  such  bequest  to  any 
such  county,  the  commissioners  thereof  shall  have  erected  or  com- 
menced the  erection  of  any  building  for  a  "Children's  Home"  under 
any  other  law  of  this  state,  they  may  appropriate  the  same  to  the 
purposes  of  such  an  institution  as  is  contemplated  in  this  act 

[7807]  §  6.  That  all  the  inmates  of  said  institution  who  have  been 
neglected  or  abandoned  as  aforesaid,  or  who  have  been  by  the  parent 
or  parents  or  guardian  of  said  person  voluntarily  surrendered  to  the 
trustees  of  such  institution,  in  all  such  cases  the  said  trt^tees  shall 
have  the  sole  and  exclusive  guardianship  and  control  of  such  children 
during  their  stay  in  said  home,  and  until  they  shall  arrive  at  the  a^e 
of  sixteen  years ;  and  the  said  trustees  shall  also  have  power  to  dis- 
charge any  of  the  inmates  of  said  home,  when  in  their  judgment  said 
inmate  has  become  an  unsuitable  person  for  such  home,iand  such  per- 
son when  so  discharged,  shall  resume  the  same  power  and  authority 
as  they  originally  possessed-;  provided,  the  said  trustees  may,  in  their 
discretion,  return  any  of  the  inmates  of  said  home  to  the  parents  or 
guardian  of  such  inmates,  when  they  believe  said  inmates  are  capable 
of  earning  and  providing  for  themselves,  or  their  parents  or  guard- 
ians for  them. 

[7808]  §  7.  That  it  shall  be  the  duty  of  said  board  of  trustees  to 
seek  suitable  homes  for  all  such  children  so  committed,  and  indenture 
the  same  to  such  persons  as  may  be  willing  to  rear  the  same ;  also  to 
Sn  I  (7811J  tt  tej.  cause  such  children  to  be  adopted  by  parties  willing  to  adopt  such 
children ;  provided,  that  the  person  to  whom  such  child  is  indentured, 
or  by  whom  such  child  is  adopted,  is  deemed  by  said  board  of  trus- 
tees a  suitable  parson,  and  the  said  superintendent  shall  enter  into  a 
book,  to  be  provided  him  by  the  commissioners  of  such  county,  the 
date  when  any  of  the  inmates  of  said  institution  shall  be  indentured 
or  adopted,  the  name  and  age  of  such  inmate,  the  name  and  place  of 
residence  of  the  person  to  whom  indentured  or  by  whom  adopted; 
and  if  indentured,  a  substantial  statement  of  the  conditions  of  such  in- 
dentures, which  said  book  shall  be  at  all  times  open  for  inspection  to 
any  person  interested  in  any  of  the  inmates  of  such  institution. 

[7809]  §  8.  It  shall  be  the  duty  of  the  said  board  of  trustees,  to 
report  quarterly  to  the  county  commissioners  of  said  county  the  con- 
dition, wants  and  numbers  of  inmates  in  said  institution,  together  with 
'a  detailed  statement  of  all  its  receipts  and  expenditures  for  the  pre-, 
ceding  quarter.  They  sjiall,  also,  make  an  annual  report  to  the  court 
of  common  pleas  of  said  county,  of  the  condition  and  wants  of  the 
institution,  the  number  of  officers  and  employes  in  the  same,  the  com- 
pensation paid  to  each,  the  number  of  children  in  the  institution,  the 
gross  receipts  and  expenditures  of  the  institution  for  the  preceding 
year,  the  number  of  children  received,  the  number  discharged  and  for 
what  reason,  and  the  number  indentured,  which  report  shall  be  pub- 
lished by  the  court  by  giving  it  one  insertion  in  some  newspaper  hav 
ing  a  general  circulation  in  said  county. 

§  9.     This  act  shall  take  effect  from  and  after  its  passage. 
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An  Act  authorising  county  commissioners  and  city  councils  to  aid  and  encour-  Sn  i^mHttf. 
a^  industrial  schools  and  childrerfs  home  for  the  benefit  of  neglected  and 
destitute  children. 

[Passed  and  took  effect  February  tt,  1869:  <6  r.  ii.) 

[7810]  §  I.     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  sioners  and  cuy 
That  in  any  county  in  the  state  of  Ohio  where  there  now  is  or  here-  p^opriaK^M t^ 
after  may  be  an  incorporated  "children's  aid  society,"  or  "children's  •'"^j'jof|''',J''°"',j 
home,"  or  "industrial  school,"  or  "industrial  school  and  home,"  or  3"chUdrenV" *' 
any  other  incorporated  society  whose  object  is  the  care,  aid  and  edu-  g""" 
cation  of  neglected  or  destitute  children,  the  county  commissioners  of    "**■  ' '"  '*'■ 
such  county,  and  the  city  council  of  any  city  or  cities  in  such  county, 
in  addition  to  the  powers  now  conferred  upon  such  commissioners  or 
city  council,  are  hereby  authorized,  if  they  deem  it  judicious,  to  aid 
any  such  institution  to  purchase  land,  erect  buildings,  either  by  sub- 
scription with  others  to  raise  a  fund  for  that  purpose,  or  by  direct  aid 
or  donation,  or  otherwise,  in  amount  not  exceeding  six  thousand  dol- 
lars, as  they  may  deem  expedient 

§  2.     TWs  act  shall  be  in  force  from  and  after  its  passage.  st  it         oa 


An  Act  to  facilitate  the  placing  of  children  from  children's  homes  in  fri- 

vale  families. 

(Passed  and  took  effect  April  15, 1889 :  86  r.  340.) 

Whereas,  If  proper  facilities  were  provided,  large  numbers  of  Praunbu. 
children  from  the  children's  homes  of  the  state  might  find  homes  in 
private  families,  where  they  would  have  better  opportunities  for  edu- 
cation, training  and  success,  than  they  now  have ;  and 

Whereas,  At  present  no  adequate  means  are  provided  whereby 
said  children  can  be  placed  out  in  families,  and  proper  supervision 
maintained  over  them  after  they  have  been  so  placed ;  therefore, 

[7811]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Trustees  of  ehii- 
That  the  trustees  of  each  and  every  children's  home  in  the  state  may  <iren>  homes  ma» 

.  <  .  ,  ,  •       f     ,,    ,      appoint  visiting 

appomt  a  competent  person  as  visiting  agent,  whose  duty  it  shall  be  agent. 
to  seek  places  for  such  children  wherever  suitable  homes  can  be  found  *"  ?*  *  s^- 
in  private  families,  where  they  will  be  properly  educated,  trained  and 
cared  for.  Said  agent  shall  visit  each  child  so  placed  not  more  than 
twice  in  each  year,  when  practicable,  and  shall  report  from  time  to 
time  to  the  trustees  the  condition  of  each  child,  any  brutal  or  ill-treat- 
ment of  same,  or  failure  to  provide  suitable  food,  clothing  or  school 
facilities  of  such  child  in  the  family  where  placed.  Said  agent  shall 
[perform]  his  duties  under  the  direction  of  the  trustees  and  superin- 
tendent of  the  children's  home  for  which  they  may  be  appointed,  and 
he  may  be  assigned  such  other  duties  not  inconsistent  with  his  regular 
employment,  as  the  trustees  may  prescribe,  and  his  appointment  shall 
be  for  one  year,  or  until  his  successor  shall  be  appointed,  and  he  shall 
receive  such  reasonable  compensation  for  his  services  as  the  said  trus- 
tees may  provide. 

[7812]  §  2.     The  trustees  of  children's  homes  in  two  or  more  Trustees  of  differ 
counties  in  the  state  may  unite  in  the  employment  of  a  visiting  agent,  S"ite''uSder  thfs'^ 
who  shall  serve  the  said  trustees  in  such  manner  and  with  such  com-  act. 
pensation  as  the  trustees  so  uniting  may  prescribe. 

§  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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IN   COUNTIES  CONTAINING   CITV   OF   FIRST  CLASS,    SECOND   GRADE. 


Manner  in  which 
trustees  of  chil- 
dren's home  may 
assume  care  of 
children. 


An  Act  for  the  regulation  of  children's  homes  and  industrial  schools  estah 
Ushed  under  tlu  general  incorporation  law  of  the  state  in  counties  contain- 
ing a  city  of  the  first  class  and  second  grade,  and  to  repeal  an  act  supple- 
mentary to  tite  act  of  1877,  for  the  establishment,  support,  and  regulation 
of  children's  homes  in  the  several  counties  and  children's  home  districts  in 
this  state,  passed  April  2^,  1877.     {Ohio  Laws,  %<olume  T^,  page  128.) 

[Passed  and  took  effect  April  16,  1881 :  78  v.  154.J 

[7813]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  any  county  of  this  state,  containing  a  city  of  the  first  class  and 
second  grade,  in  which  an  industrial  school  or  children's  home  has 
been,  or  hereafter  may  be  established  and  put  into  successful  operation 
by  any  incorporated  children's  aid  society  or  other  benevolent  associa- 
tion for  the  exclusive  purpose  of  reclaiming  and  educating  neglected, 
destitute  and  homeless  children  over  four  and  less  than  sixteen  years- 
of  age,  the  trustees  and  managers  of  such  institution  may  take  under 
their  guardianship  all  children  who  may  be  placed  under  their  care 
and  management  in  either  of  the  following  modes: 

First — Children  over  four  and  under  sixteen  years  of  age,  who  are 
voluntarily  surrendered  by  the  father  and  mother,  or  in  case  of  the 
death  or  long<ontinued  absence  of  the  parent  having  such  child  or 
children  in  charge,  by  their  guardians,  or  next  friend,  to  the  care  of 
such  trustees  and  managers;  provided,  always,  that  with  the  special 
consent  and  advice  of  such  trustees  and  managers,  the  proper  officers 
or  officer  may  receive  and  place  in  good  homes,  as  authorized  in  other 
cases,  children  who  are  under  four  years  of  age. 

Second — Children  under  sixteen  years  of  age,  who,  upon  the  ap- 
plication of  the  trustees  and  managers,  may  be  committed  to  their  care 
by  any  judge  of  probate  court,  court  of  common  pleas,  or  mayor  of 
any  city,  or  by  any  police  judge  in  said  county  on  account  of  vagrancy 
or  exposure  to  want  and  suffering,  or  neglect  or  abandonment  by  their 
parents  or  guardians,  or  other  persons  having  custody  of  such  children, 
or  in  accordance  with  the  request  of  their  mother  or  next  friend  in 
case  of  the  habitual  intemperance,  abuse,  or  neglect  of  their  father; 
and  such  judge  of  probate  court,  court  of  common  pleas,  or  mayor  or 
police  judge,  so  committing  any  chikl  to  the  care  of  the  trustees  and 
managers  of  such  institution,  shall  annex  to  the  commitment  an  ab- 
stract of  the  evidence  taken  by  him,  and  on  which  his  adjudication  was 
founded,  which  evidence  shall  be  taken  under  oath;  and  a  copy  of  such 
commitment,  certified  to  by  the  clerk  or  secretary  of  said  institution, 
under  the  seal  of  such  society,  shall  be  received  in  all  courts  of  jus- 
tice within  this  state,  as  proof  of  the  guardianship  of  said  trustees  or 
managers  over  said  child,  and  of  their  power  to  act  under  this  law; 
said  original  commitment  may  also  be  so  used. 
[7814]  J^  2.  The  trustees  and  inanagi;rs  of  such  institution  shall  have 
chiWretT'and  ma'"  ^"^  guardianship  of  such  children  during  their  minority,  and  may  by 
indenture  same,  its  president  and  secretary,  or  other  officer  duly  appointed  by  said 
trustees,  indenture  or  apprentice  such  children  so  received  into  such 
school  or  home  to  suitable  guardians  or  masters,  or  place  them  in 
suitable  homes,  having  a  scrupulous  regard  to  the  good  moral  character 
of  the  persons  with  whom  such  children  are  placed,  and  may  also  ap- 
pear in  any  prob.ite  court  by  answer   duly  filed,  and  consent  to  the 
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adoption  of  such  child  or  children,  as  fully  and  completely  as  the 
parents  of  such  child  could  do  were  they  present  and  capable  to  con- 
sent thereto. 

[7815]  3.  The  trustees  and  managers  shall  require  an  agreement  to  .% jreement  of 
be  entered  into  that  each  and  every  child  so  placed  or  adopted,  ""icture. 
shall  be  furnished  with  good  and  sufficient  food  and  clothing,  and 
a  suitable  common  school  education  ;  the  trustees  and  managers  may 
mdenture  any  such  child  when  in  their  judgment  it  may  seem  best, 
and  shall  provide  themselves  with  books  in  which  shall  be  entered  the 
age,  parentage,  place  of  residence,  and  present  condition  of  every 
.  child  received  into  any  such  children's  home  or  industrial  school,  [and 
they  shall  also  cause  to  be  entered  in  such  books  the  time  when,  the 
place  where,  and  the-  persons  to  whom  any  of  the  inmates  of  such 
children's  home  or  industrial  school]  have  been  placed  for  suitable 
homes,  or  indentured  or  caused  to  be  adopted,  together  with  a  copy 
of  the  contract  entered  into  between  the  trustees  and  the  person  re- 
ceiving such  child. 

[7816]  §4.  Any  person  receiving  such  child  from  the  trustees  and  Persons  receivmj 
managers  of  such  institution,  shall  not  assign  or  transfer  his  or  her  child  ai  appren- 
services  for  any  period  without  the  written  consent  of  the  trustees  fi"j"°vice«!'*"'' 
and  managers,  and  if  for  any  cause  a  person  so  taking  a  child  desires 
to  be  released  from  the  contract,  the  trustees  or  managers  upon  appli- 
cation  may  cancel  the  same,  and  resume  the  charge  and  management 
of  the  child,  and  shall  have  the  same  powers  and  authority  over  him 
as  before  the  agreement  was  ma(Je.     And  the  trustees  may  remove  a 
child  from  a  home  where  they  have  placed,  indentured,  or  caused  the  Ttuitces  may 
child  to  be  adopted,  when  in  their  judgment  such  home  has  become  h^me^^hejlj^  *""" 
unsuitable,  or  the  adopted  parents  have  become  unworthy  to  have  the  placed 
care  and  control  of  such  child,  and  they  shall  in  such  cases  resume 
the  same  powers  and  authority  as  they  originally  possessed,  but  they     ' 
may  return    any  child   to   its  parents   when    in   their  judgment    the 
best  interests  of  the  child  will  be  subserved    thereby,  or  they  may 
discharge  him  to  care  for  himself  when  they  shall  deem  him  capable 
of  caring  for  himself 

[7817]  §5.  It  shall  be  lawful   for  the  county ,  commissioners  in  any  county  commia- 
such  county  as  specified  in  the  first  section  of  this  act,  in  which  they  "'.?"«"  "»y  ?'"■ 

,  '     1  1.  i*^    ,   ,.  1  ••,,.••         vide  by  taxation, 

have  not  established  for  such  county,  or  in  connection  with  adjoining  money  for 
counties,  a  children's  home  as  heretofore  provided  by  law,  to  provide  children's  home, 
by  taxation,  and  appropriate  from  the  county  treasury  a  sufficient 
sum  of  money  to  psly  the  superintendent  and  necessary  attendants 
employed  in  any  such  industrial  school  or  children's  home  established 
as  aforesaid,  such  reasonable  salaries  for  their  services  as  may  be  ap)- 
proved  by  the  county  commissioners,  not  to  exceed  in  the  aggregate 
the  annual  sum  of  three  thousand  dollars ;  but  in  no  case  shall  the  pro- 
visions of  this  section  apply  to  any  industrial  school  or  children's  home 
which  is  sectarian  in  its  character,  or  conducted  in  the  interests  of  any 
religious  sect  or  denomination. 

[7818]  §6.  The   county  commissioners  of  any  county  adjoining  the  cummUsioncrs  of 
county  where  such  school  or  home  may  be  established  may,  and  they  aUjoinire  county 

,-',  ,  ./.,  •''  I.  ^    may  make  con- 

are  hereby  empowered  to  contract  with  said  trustees  or  managers  for  tract  with  trust 
the  custody,  care,  and  control  of  the  poor  and  homeless  children  of  'Jlidrj^"'  "^ 
their  respective  counties,  and  to  place  them  in  such  home  or  school 
and  to  pay  their  expenses  while  there,  not  exceeding  the  sum  of  one 
hundred  and  twenty-five  dollars  ($125)  a  year,  out  of  the  treasury  of  their 


Digitized  by 


QiOo^z 


ii'' 


m- 


[MS- 


2014 

A  r,  Ch.  7  CHARITABLE  INSTITUTIONS.  §§  7819-789.1 


said  county ;  and  where  such  children  are  so  placed  and  received,  the 

trustees  and  managers  shall  have  and  exercise  the  same  power  over 

them  as  is  granted  to  the  trustees  of  the  county  or  district  homes 

by  law. 

Trutteet  to  rt-       [7819]  §  7.  It  shall  bc  the  duty  of  the  trustees  of  such  industrial  school 

port  annually  .0    or  children's  home,  when  any  appropriation  for  the  benefit  of  the  same 

•ioners."^""""'      IS  made  by  the  county  commissioners  of  such  county,  for  such  trustees 

to  report  annually  to  such  commissioners  the  wants  and  operations  of  1 

such  industrial  school  or  children's  home,  including  the  number  of  | 

inmates,  the  terms  and  conditions  upon  which  they  were  admitted,  and  i 

to  furnish  also  an  accurate  account  of  all  receipts  and  expenditures;'  \ 

and  in  cases  where  childi'en  have  been  received  from  the  county  com-  '. 

missioners  of  other  counties,  a  report  shall  be  made  to  them  of  the  | 

final  or  other  disposition  of  such  children. 
This  act  to  re-        [7820]  §  8.  In  casc  a  change  of  class  or  grade  of  any  such  city  as  is 
sradc'or'^^ia^'of    'Mentioned  in  the  first  section  of  this  act  should  hereafter  be  made  by 
city  chanue.i.        law,  such  changc  shall  not  affect  the  application  of  the  provisions  of 
this  act  to  any  such  city,  but  the  same  shall  still  remain  in  force  as  if 
no  such  change  had  been  made ;  and  said  supplementary  act  passed 
April  24,   1877,  is  hereby  repealed,  saving  all  rights  that  may  have 
been  acquired  under  it,  and  this  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 


Stt  Igxjttttf.  Hj  MEIGS  COUNTY. 

An  Ait  to  authorize  the  establishing  of  a  children's  home  in  Me^  amnty. 

,  [Passed  and  took  effect  May  37, 1879 :  76  v.  378.] 

EstabUshment  of,        [7821]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 

■ubmitted  to  a       That  the  Commissioners  of  Meigs  county  are  authorized,  when  in  their 

opinion  the  public  interests  of  said  county  demand  it,  to  submit  the 

question  of  establishing  a  children's  home,  and  the  issue  of  county 

I-..  bonds  to  provide  funds  for  the  purchase  of  a  site,  and  the  erection 

;j  .     thereon  of  suitable  buildings  for  said  home,  to  the  qualified  electors  of 

V  said  county,  at  any  regular  spring  or  fall  election,  to  be  held  at  the 

!*.t>*  usual  place  of  holding  elections,  for  ratification  or  approval,  notice  of 

said  election  to  be  published  at  least  four  weeks  in  two  or  more  news- 
^'  papers  printed  and  of  general  circulation  in  said  county,  prior  to  tak- 

S-    ,  mg  such  vote,  together  with  the  maximum  amount  of  money  proposed 

Ks/'<  to  be  expended  in  establishing  said  home,  and  if  a  majority  of  electors 

voting  on  said  proposition  at  such  election  in  said  county,  are  in  favor 

of  establishing  said  home,  then  the  commissioners  of  said  county  shall, 

with  a  board  of  trustees  hereinafter  provided  for,  purchase  a  suitable 

^\,  <  site  and  erect  the  necessary  buildings,  to  be  styled  the  children's  home 

of  Meigs  county,  and  provide  means,  by  taxation,  for  such  purchase 
of  site  and  erection  of  suitable  buildings  thereon  and  support  of  the 
same,  and  they  are  hereby  authorized  to  receive  and  hold  in  trust,  for 
the  use  and  benefit  of  said  county  home  any  grant  or  devise  of  land, 
or  any  donation,  or  bequest  of  money,  or  other  personal  property  that 
may  be  made  for  the  establishment  or  support  of  said  home ;  the  com- 
missioners of  said  county  for  this  purpose  are  authorized  to  issue  the 
bonds  of  said  county  in  anticipation  of  the  collection  of  the  taxes 
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levied,  or  to  be  levied,  for  the  purchase  of  the  necessary  site  and  the 
erection  of  Ihe  necessary  building,  or  for  the  purchase  of  a  suitable 
site  and  buildings  already  erected  thereon,  said  bonds  to  bear  interest 
at  a  rate  not  to  exceed  seven  per  cent,  per  annum,  and  said  bonds  shall 
not  be  sold  for  less  than  their  par  value :  provided,  that  before  any 
taxes  shall  be  levied  by  said  commissioners  for  the  payment  of  the  in- 
terest and  bonds  issued  for  the  purchase  of  a  site  and  the  erection  of 
buildings,  or  the  purchase  of  a  suitable  site  and  buildings  already 
erected  thereon,  said  commissioners  shall  first  set  aside  at  each  of  their 
June  and  December  sessions,  after  the  passage  of  this  act,  all  sums  of 
money  in  excess  of  one  thousand  dollars,  after  paying  all  claims  on 
account  of  the  injury  or  destruction  of  sheep  by  dogs,  as  is  provided 
by  act  of  May  5,  1877  (O.  L.,  vol.  74,  p.  177),  entitled  "an  act  for  do_.,„ 
the  protection  of  wool-growers  and  the  confiscation  of  dogs,"  and  said 
fund  shall  be  used  for  the  payment  of  the  interest  and  principal  of  said  Sie  1 4313  et  uf, 
bonds  as  the  same  becomes  due,  and  should  the  same,  froth  any  cause  "  '*  ''"t^"- 
whatever,  be  insufficient  to  meet  the  payment  of  the  interest  on  the 
bonds,  or  either,  as  the  same  becomes  due,  the  commissioners  are  au- 
thorized to  levy  an  additional  tax  upon  all  the  property  of  the  county 
to  pay  said  interest  and  bonds  without  any  default  whatever,  and  in 
case  the  tax  so  levied  can  not  be  collected  in  time  to  meet  the  pay- 
ment of  said  interest  or  bonds  when  due,  said  commissioners  may  ap- 
propriate any  money  in  the  county  treasury,  belonging  to  the  county, 
for  the  payment  of  the  same,  and  whenever  said  taxes  are  collected,  a 
sufficient  sum  of  said  taxes  shall  be  applied  to  reimbursing  the  proper 
county  fund  for  all  money  paid  therefrom  on  account  of  the  payment 
of  the  interest  and  bonds  aforesaid. 

[7822]  §  2.  After  a  majority  of  the  electors  of  said  county,  voting  Board  of  uiumm 
on  the  propositions  submitted,  have  voted  in  favor  of  the  purchase  Or 
erection  of  said  home,  the  county  commissioners  of  said  county  shall 
appoint  a  board  of  three  trustees,  who  shall  hold  their  offices  as  fol- 
lows :  One  for  one  year,  one  for  two  years,  and  one  for  three  years, 
from  the  first  Monday  of  March  next  after  the  appointment ;  and  an- 
nually thereafter,  they  shall  appoint  one  trustee,  who  shall  hold  his 
office  for  the  term  of  three  years,  and  until  his  successor  is  appointed 
and  qualified.      \As  amended  January  27,  1882  :  79  v.  151.] 

[7823]  §  3.  The  board  of  trustees  shall  designate  some  suitable  Supe™ten<ieat. 
person,  who  shall  act  as  superintendent  of  said  home,  and  who  shall 
also  be  clerk  of  said  board  of  trustees,  and  he  shall  receive  for  his 
services  such  compensation  as  the  trustees  designate  at  the  time  of  his 
appointment ;  and  he  shall  perform  all  such  duties,  and  give  security 
for  the  faithful  performance  of  them,  as  the  trustees  by  by-laws  direct ; 
the  trustees  shall  not  receive  any  compensation  for  their  services,  and 
shall  have  the  entire  charge  and  control  of  said  home  and  the  inmates 
therein ;  they  may  appoint  a  matron,  assistant  matron,  and  teachers.  Matron,  teachers 
whose  duties  shall  be  the  care  of  the  inmates  of  said  home,  to  direct  *"■ 
their  employment,  giving  suitable  physical,  mental,  and  moral  training 
to  them ;  the  matron  shall  have  the  control,  general  management  and 
supervision  of  the  household  duties  of  said  home,  and  the  matron,  assist- 
ant matron,  and  teachers  shall  each  perform  such  other  duties,  and  re- 
ceive for  their  services  such  compensation  as  the  trustees,  by  by-laws, 
from  time  to  time  direct,  and  they  may  be  removed  at  the  pleasure  of 
the  trustees,  or  a  majority  of  them. 

[7824]  §  4.     The  home  shall  be  an  asylum  for  all  persons  resident  ^SJiued!"'' 
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of  the  county  where  such  home  is  located,  under  sixteen  years  of  age 
(and  such  other  persons  under  such  age  from  other  counties  in  the 
state,  where  no  home  is  located,  as  the  trustees  of  such  home  and  the 
party,  parties,  or  authorities  having  the  custody  and  control  of  such 
children,  by  contract  agree  upony,  who,  by  reason  of  abandonment  by 
parents,  or  orphanage,  or  neglect,  or  inability  of  parents  to  provide  for 
them,  in  the  opinion  of  the  trustees,  are  suitable  persons  for  such  pro- 
vision, and  they  shall  be  admitted  by  the  superintendent,  on  the  order 
of  a  majority  of  such  trustees,  accompanied  by  a  statement  of  facts, 
signed  by  them,  setting  forth  the  name,  age,  birthplace,  and  present 
condition  of  the  persons  named  in  such  order,  which  statement  of 
facts  contained  in  the  order,  together  with  any  additional  facts  con- 
nected with  the  history  and  condition  of  said  persons,  shall  be,  by  the 
superintendent,  recorded  in  a  book  provided  him  for  that  purpose  by 
the  commissioners  of  silch  county,  which  book  shall  be  at  Jill  times 
open  for  inspection. 

[7825]  §  5.  All  the  inmates  who  have  been  neglected  or  abandoned 
as  aforesaid,  or  who  have  been  by  the  parent  or  guardian  voluntarily 
surrendered  to  the  trustees,  shall  be  under  the  sole  and  exclusive 
guardianship  and  control  of  the  trustees,  during  their  stay  in  said 
home,  and  until  they  arrive  at  the  age  of  sixteen  years;  and  said 
trustees  shall  also  have  power  to  discharge  any  of  the  inmates  of  said 
home,  and  wh^n  so  discharged,  the  parent  or  guardian  shall  resume 
power  and  authority ;  and  the  trustees  may  return  any  of  the  inmates 
of  said  home  to  the  parents  or  guardians  of  such  inmates,  when  they 
believe  them  capable  of  caring  and  providing  for  themselves,  or  their 
parents  or  guardians  for  them. 

[7826]  §  6.  The  trustees  shall  seek  and  make  all  due  and  proper 
effort  to  obtain  suitable  homes  for  all  such  children  so  committed,  and 
indenture  or  allow  them  to  be  adopted :  provided,  that  the  person  to 
whom  any  child  is  indentured,  or  by  whom  any  child  is  adopted,  is 
deemed  by  the  trustees  to  be,  upon  careful  inquiry  and  satisfactory 
evidence,  a  suitable  person ;  and  the  superintendent  shall  enter  in  a 
book,  to  be  provided  him  by  the  county  commissioners,  the  date  when 
any  of  the  inmates  are  indentured  or  adopted,  the  name  and  age  of 
such  inmate,  the  name  and  place  of  residence  of  the  person  to  whom 
indentured,  or  by  whom  adopted;  and  if  indentured,  a  statement  of 
the  conditions  of  such  indentures,  which  book  shall  be  at  all  times  open 
for  inspection  to  any  person  interested ;  and  the  trustees  may,  at  any 
time,  vacate  such  indentures  when,  in  their  opinion,  the  welfare  of  any 
child  demands  it 

[7837|  §  7.  The  board  of  trustees  shall  report,  quarterly,  to  the 
commissioners  of  the  county  the  condition  of  the  home,  and  make  an 
annual  report,  in  writing,  of  the  condition,  wants,  and  operations  of 
the  samt,  including  the  number  of  inmates,  and  if  from  other  counties, 
the  terms  upon  which  they  were  admitted,  and  furnish,  also,  an  accu- 
rate account  of  all  receipts  and  expenditures. 

[7838]  §  8.  The  judge  aforesaid  shall  appoint  a  committee  of  vis- 
itors for  said  home,  which  shall  consist  of  three  women,  residents  of 
said  county,  whose  term  of  service  shall  be  as  follow^ :  One  for  one 
year,  one  for  two  years,  and  one  for  three  years,  from  and  after  the 
first  Monday  "in  March  next  after  their  appointment,  and  annually 
thereafter,  said  judge  aforesaid  shall  appoint  one  visitor  (a  woman), 
who  shall  serve  as  such  for  three  years,  and  until  her  successor  is  ap- 
pointed and  qualified;  said  visitors  to  serve  without  compensation, 
except  necessary  traveling  expense,  which  shall  be  paid  out  of  the 


Digitized  by 


Googl 


<Mkk.. 


2017 

4^  7829,  7830  CHARITABLE  INSTITUTIONS.  Pt.  V,  Ch.  \ 


county  treasury,  on  the  warrant  of  the  county  auditor;  an  itemized 
account  of  said  expense  having  first  been  certified  to  .the  auditor  by 
the  trustees  of  said  home. 

[78291  §  9.     Said  visitors  shall  have  access  to  said  home  at  all  rea-  "^^^^^^!^"* 
sonable  hours,  and  are  fully  authorized  to  examine  into  the  manage-  *"° 
ment  of  said  home  and  the  manner  in  which  the  inmates  of  said  home  ' 

are  cared  for  in  every  particular,  as  to  their  wants,  their  comforts,  • 

iheir  moral  and  secular  training,  and  any  and  all  other  matters  per- 
taining to  said  home,  and  are  required  to  report,  in  writing,  to  the 
board  of  county  commissioners  at  their  June  and  December  sessions 
of  each  year  fully  the  condition  of  said  home  in  all  matters  pertaining 
to  the  welfare  of  the  inmates  therein,  and  said  board  of  commission- 
ers shall  cause  said  reports  to  be  immediately  thereafter  published  in 
the  same  manner  as  the  county  commissioners'  annual  reports  are  now 
published. 

§  10.     This  act  shall  take  efiect  on  and  after  its  passage. 

CINCINNATI   ORPHAN    ASYLUM. 

An  Act  to  define  oTid  extend  the  duties  of  the  board  of  managers  of  the 
Cincinnati  Orphan  Asylum. 

[Puse4  and  look  effect  April  14,  1888 :  85  v.  278.] 

Whereas,  It  has  been  represented  to  this  general  as^mbly  that  the  cineinnaii  OcphM 
Cincinnati  Orphan  Asylum,  a  charitable  institution  endowed  and  sup-  ^•'''"™' 
ported  chiefly  by  voluntary  contributions,  organized  and  conducted 
under  and  in  conformity  with  the  act  of  January  25,  1833,  to  establish 
an  orphan  asylum  in  the  city  of  Cincinnati  (Chase's  statutes,  2271), 
and  ever  since  conducted  in  conformity  with  that  act  and  acts  amend- 
atory thereof,  with  usefulness  and  public  approval,  has  by  the  growth 
of  the  city,  by  increased  demands  upon  the  asylum,  and  by  the  dis- 
position of  charitable  persons  to  increase  its  means,  deemed  it  expe- 
dient to  asH  modifications  of  the  statutes  controlling  it,  to  aid  the  gen- 
eral purpwse  for  which  it  was  organized ;  therefore', 

[7830]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  any  city  of  the  first  class  and  of  the  first  grade  of  such  class, 
any  orphan  asylum  therein  legally  named  and  known  as  the  Cincinnati 
Orphan  Asylum,  incorporated  and  conducted  under  the  act  of  Jan- 
uary 25,  1833,  to  establish  an  orphan  asylum  in  Cincinnati,  which  asy- 
lum was  created  before  the  present  constitution  of  this  state  was 
adopted,  is  now  and  ever  since  it  was  created  has  been  conducting 
and  transacting  its  functions  as  an  orphan  asylum  under  said  act,  has 
not  by  election  or  by  any  other  act  come  to  be  governed  by  laws  since 
passe(;^,  but  all  the  time  has  been  and  is  controlled  and  governed  by 
laws  then  in  force,  and  the  valid  modifications  since  enacted :  such 
orphan  asylum  from  and  after  the  date  of  the  enactment  of  this  act, 
shall  be  empowered  and  authorized  by  its  lady  managers,  at  any  meet- 
ing reasonably  convened  and  notified  for  that  purpose,  if  deemed  ex- 
pedient, to  increase  the  number  of  managers  for  the  institution  to 
eighteen.  In  the  event  of  an  increa.se  in  the  number  of  managers  to 
eighteen,  they  shall,  by  drawing  lots  or  otherwise,  be  classified  so  that  be"'fTaMgeM> 
the  time  of  service  of  one-third  of  the  number  shall  expire  at  the  end  same  to  be  cWi- 
of  one  year,  one-third  of  the  number  at  the  end  of  two  years,  and  ""^' 
one-third  of  the  number  at  the  end  of  three  years  from  the  period  of 
the  commencement  of  the  respective  terms  of  service.  At  the  annual  Annual  election, 
meeting  of  the  members  of  the  corporation,  there  shall  be  elected  each 


Digitized  by 


Qoo^<z 


Pt.  V,  Ch.  7 


2018 

CHARITABLE  INSTITUTIONS. 


7831-7834 


^>wer  to  reouire 
aa  increasea  or  di< 
mtntsbed  number 
of  managers. 


Membership; 
eligibility  to  office. 


year,  managers  to  fill  the  places  made  vacant  by  expiration  of  term 
of  service  or  otherwise ;  provided,  nevertheless,  it  shall  be  in  the  dis- 
cretion of  the  lady  managers,  at  any  meeting  of  the  managers  reason- 
ably notified  and  convened  for  that  purpose,  to  require  an  increased 
or  diminished  number  of  managers,  at  and  after  their  next  election ;  but 
the  number  as  increased  or  diminished  shall  be  such  as  to  be  divisible 
by  three  into  corresponding  classes,  whose  terms  shall  expire,  and  with 
reference  to  which  elections  shall  be  held  as  before  provided. 

[7831]  §  2.  That  from  and  after  the  date  of  this  act,  and  from  ex- 
pirations of  the  current  subscriptions,  no  ptjrson  shall  be  entitled  to 
membership  in  the  corporation  or  to  hold  office  in  it  other  than  annual 
subscribers  and  contributors  in  at  least  the  sum  of  five  dollars  per  an- 
num ;  such  subscriptions  and  payments  to  be  made  in  conformity  with 
rules  prescribed  by  the  managers;  provided,  however,  that  any  pres- 
ent lady  member  who  has  held  her  membership  and  regularly  paid  her 
annual  subscription  for  ten  years  last  preceding  the  passive  of  this  act 
may,  at  her  option,  continue  her  membership  by  paying  the  same 
amount  per  annum  as  heretofore  required.  But  nothing  herein  shall 
prevent  the  membership  or  qualification  for  office  of  persons  who  have 
become  .life  members  under  the  provisions  authorizing  them  to  do  so, 
on  the  payment  of  fifty  dollars ;  nor  prevent  the  creation  of  other  life 
memberships  on  the  payment  of  one  hundred  dollars  or  valuable  serv- 
ice rendered ;  nor  shall  anything  herein  be  held  to  prohibit  honorary 
memberships,  without  the  right  to  vote,  from  being  conferred  by  the 
managers  upon  friends  of  the  institution,  whose  services  and  influence 
deserve  such  honor. 
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[7832]  §  3.  That  said  corporation  shall  be  capable  of  purchasing, 
taking,  holding  and  conveying  any  estate,  real,  personal  or  mixed,  in 
this  state,  and  of  accepting,  holding  and  administering  or  conveying 
any  amount  of  endowment  or  income  in  any  other  state  given  to  it 
for  its  uses,  and  which  may  be  available  for  its  uses,  but  in  any  case 
and  always  for  the  sole  object  and  purpose  of  increasing  the  usefulness 
of  the  institution  as  an  orphan  asylum,  nor  shall  any  part  of  its  prop- 
erty or  income  be  used  for  any  purpose  or  object  other  than  the  legiti- 
mate objects  of  the  institution. 

[7833]  §  4.  That  any  child  or  person  by  law  entitled,  or  subject  to 
be  placed  in  any  children's  home  in  the  county  of  Hamilton,  may,  by 
the  same  method  of  procedure,  and  on  the  same  terms  and  conditions, 
subject  to  the  consent  of  the  managers  of  the  Cincinnati  Orphan 
Asylum,  be  placed  in  said  asylum. 

[7834]  §  5.  That  when,  and  if,  the  commissioners  of  Hamilton 
county  snail  accept  or  have  accepted,  a  devise  or  devises  under  the 
last  will  and  testament  of  any  devisor,  or  have  accepted  or  shall  ac- 
cept property  of  any  kind  in  trust,  whether  conveyed  by  will,  deed  of 
conveyance  or  other  lawful  transfer,  for  the  purposes  specified  in  an 
act  ' '  to  authorize  county  commissioners  in  certain  cases  to  accept  de- 
vises and  legacies,  and  to  erect  and  maintain  an  orphan  asylum  in 
connection  with  a  children's  home,"  passed  February  11,  1869  (66  O. 
L.,  8),  and  the  amendment  thereto,  passed  February  4,  1885  (82  O. 
L.,  41),  it  shall  be  lawful  for  the  county  commissioners  and  the  trustees 
of  the  Cincinnati  Orphan  Asylum  to  agree,  and  if  deemed  expedient 
they  are  authorized  to  agree  for  the  administration  of  such  trust  or 
trusts  and  the  care  of  beneficiaries  of  the  trust  or  trusts,  in  accordance 
with  the  terms  of  the  bequest,  by  said  orphan  asylum ;  but  in  no  event 
shall  the  Cincinnati  Orphan  Asylum,  without  the  assent  of  the  man- 
agers of.  said  asylum,  undertake  such  trusts. 
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[7835]  §6.  The  managers  of  the  Cincinnati  Orphan  Asylum,  in  A^iop'!""  »■«' bimj- 
the  exercise  of  their  discretion,  are  authorized  to  place  children  who  c"h1idreo°  "''  *" 
are  in  charge  of  the  asylum,  whether  orphans,  half-orphans  or  merely 
destitute  children,  in  homes,  and  consent  to  their  adoption  by  suitable 
persons,  or  to  bind  them  out  to  trades  or  service ;  such  adoption  or 
binding  out  being  in  conformity  with  the  statutes  relating  to  adoption 
and  binding  out  in  force  at  the  time  the  transaction  shall  be  made. 

§  7.     This  act  shall  uke  effect  and  be  in  force  from  and  after  its 
pa^ge. 

SUBDIVISION    IV.       HOMES  OF   THE    FRIENDLESS. 

An  act  to  auihoriu  the  commissioners  of  certain  counties  and  the  councils  of 
certain  cities  to  establish  and  support  homes  for  friendless  women  and 
girls. 

(Passed  and  took  effect  May  5,  1873 :  70  v.  177.] 

[7836]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  Slate  of  Ohio,  Hoines  may  be  ei- 
That  the  commissioners  of  any  county  having„by  the  federal  census  tabiished  in  cer-  * 

-  -n  ,.  i-i-  1  J  j^  tain  counties. 

of  A.  D.  1870,  a  population  exceedmg  forty-one  thousand,  and  dot  ex- 
ceeding forty-six  thousand,  shall  have  power  to  establish  within  such 
county  a  home  and  school  for  the  instruction,  employment,  and 
reformation  of  exposed,    helpless,    evil-disposed   or  vicious  women 

and  girls,  to   be   called County  Home   for  the  Friendless — 

the  word  county  to  be  preceded  by  the  name  of  such  county.  The 
government  of  such  home  shall  be  vested  in  a  board  of  trustees.  The  trustees, 
consisting  of  seven  (not  less  than  three  of  whom  shall  be  females), 
to  be  appointed  by  the  judge  of  the  court  of  common  pleas,  and 
approved  by  the  commissioners  of  the  proper  county.  The  term 
of  office  of  said  trustees  shall  be  for  three  years,  and  until  their 
successors  shall  be  appointed  and  qualified:  provided,  t"hat  of  the 
trustees  first  appointed  two  shall  be  appointed  for  one  year,  two  for 
two  years,  and  three  for  three  years.  Any  vacancy  occurring  by  resig- 
nation or  otherwise  shall  be  filled  by  the  judge  of  the  court  oi"  common 
pleas,  and  approved  by  said  county  commissioners,  and  each  person 
so  appointed  shall  serve  for  the  unexpired  term  to  which  he  shall  be 
appointed.  Said  trustees  shall  receive  no  compensation  for  their 
services,  but  shall  be  paid  their  necessary  expenses,  after  approval  of 
such  accounts  by  the  county  commissioners,  by  the  county  treasurer, 
on  the  order  of  the  county  auditor. 

[78Ji7]  §  2.  Before  entering  upon  their  duties,  said  trustees  shall  take  oath  of  trustees, 
an  oath  faithfully  and  honestly  to  discharge  their  duties  as  such.    They  *"4  their  organi- 
shall  organize  by  electing  a  president  and  secretary,  who  shall  be  of  " 
their  number,  and  a  treasurer,  who  may  or  may  not  be  of  their  number. 
The  treasurer,  before  entering  upon  the  discharge  of  his  duties,  shall 
give  bond  or  undertaking,  with  surety,  to  the  acceptance  and  approval  of 
the  commissioners  of  the  proper  county,  in  the  sum  of  ten  thousand  dol- 
lirs,  conditioned  for  discharge  of  the  duties  of  his  office,  and  that  he 
will  properly  account  for  all  moneys  that  shall  come  to  his  hands  by 
virtue  of  his  office. 

[7838]  *^  3.  The  county  commissioners  shall  have  power  to  expend  any  v      a-       t 
sum  or  sums,  not  exceeding  in  the  aggregate  ten  thousand  dollars,  in  UnS'and  butid-' 
the  purchase  of  land  for  the  use  of  such  home ;  and  a  further  sum  or  '"*'• 
sums,  not  exceeding  in  the  aggregate  fifteen  thousand  dollars,  in  addi- 
tion to  the  sum  expended  for  land,  may  be  expended  in  erection  and 
furnishing  necessary  buildings. 

[7839]  §  4.   When  the  buildings  are  ready  for  occupancy,  the  trustees  ^^i^^  „f  ,|j, 
shall  give  notice  of  the  fact,  and  shall  take  charge  of  the  general  inter-  trustees, 
ests  of  the  institution,  shall  see  that  its  affairs  are  conducted  in  ac- 
cordance with  the  requirements  of  the  legislature,  and  of  such  by-laws 
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as  the  board  may  from  time  to  time  adopt  (subject  to  the  approval  of 
the  county  commissioners),  for  the  orderly  and  economical  manage- 
ment of  the  concern.  They  shall  see  that  strict  discipline  is  maintained 
within,  shall  provide  employment  for  the  inmates,  bind  them  out,  dis- 
charge or  remove  them,  as  is  hereinafter  provided.  They  shall  appoin; 
a  superintendent,  who  shall  hold  the  office  for  three  years,  unless 
sooner  removed  by  them  for  cause,  and  such  other  officers  to  be  nomi- 
nated by  the  superintendent,  as  in  their  judgment  the  wants  of  the 
institution  may  require,  and  prescribe  their  duties,  remove  them  at 
pleasure,  appoint  others  in  their  stead,  determine  their  salaries  respect- 
ively, and  exercise  general  supervision  over  the  institution.  A  majority 
of  said  board  shall  constitute  a  quorum. 

[7840]  §  5.  All  salaries  shall  be  paid  quarterly  on  the  certificate  of 
the  president  and  secretary  of  said  board,  by  an  order  drawn  by  the 
auditor  of  said  county  on  the  county  treasury,  and  all  money  for  build- 
ing purposes,  or  current  expenses,  shall  be  drawn  in  like  manner ;  but 
not  more  than  two  thousand  dollars  shall  be  drawn  at  one  time  front 
the  county  treasury,  "nor  shall  the  total  balance  standing  against  the 
treasurer  of  the  board  at  any  time  exceed  five  thousand  dollars.  Said 
board  shall  report  semi-annually,  on  or  before  the  first  days  of  June  and 
December,  to  the  county  commissioners,  and  also  at  such  other  time  or 
times  as  the  commissioners  shall  at  any  time  require ;  such  report  shall 
contain  full  and  detailed  accounts  of  all  payments  made  and  moneys 
received,  and  the  true  condition  of  the  institution.  No  trustee,  super- 
intendent, officer,  or  employe  of  said  institution,  or  county  commis- 
sioner, shall  be  interested  in  any  sale,  trade,  or  business  carried  on  in 
said  institution,  and  for  any  violation  of  this  provision,  such  officer  or 
employe  shall  be  subject  to  a  fine  of  not  less  than  one  hundred  dollars, 
nor  more  thfin  one  thousand  dollars. 

[7841]  §  6.  The  said  board  of  trustees  shall  receive,  hold,  or  invest  all 
legacies,  devises,  bequests  or  donations,  made  to  or  for  the  benefit  of 
such  Home,  of  every  description,  in  behalf  of  the  county  for  the  pur- 
poses of  this  act. 

,  [7842]  §7.  It  shall  be  the  duty  of  the  board  to  direct  the  general 
management  of  the  Home  as  regards  its  productions,  but  no  provision 
of  this  act  shall  be  so  construed  as  to  authorize  the  letting  of  the  labor 
of  any  of  the  inmates  of  the  institution  to  any  person  or  persons  for 
manufacturing,  but  said  labor  shall  be  used  by  the  superintendent  ex- 
clusively in  the  interests  of  the  institution.  And  the  superintendent 
shall  cause  the  accounts  of  the  institution  to  be  so  kept  that  the  profits, 
over  and  above  maintaining  the  expense  of  the  home,  can  be  ascer- 
tained, and  when  thus  ascertained,  the  board  of  trustees  shall  fund 
such  annual  profits  of  the  institution  for  distribution  among  the  girls, 
pro  rata,  when  either  of  them  may  be  honorably  discharged  from  the 
institution.  They  shall  also  see  that  such  productions  as  are  not 
needed  by  the  institution  are  sold  to  the  best  advantage. .  The  value  of 
all  productions,  whether  used  or  sold,  shall  be  duly  accounted  for  in 
the  annual  report. 

[7843]  §  8.  Whenever  any  girl  above  the  age  of  seven,  and  under  the 
age  of  sixteen  years,  shall  be  brought  by  any  constable  or  police  officer, 
or  other  inhabitant  of  the  county,  before  the  probate  court  of  said 
county,  upon  the  allegation  or  complaint  that  said  girl  has  committed 
any  offense  known  to  the  laws  of  this  state,  punishable  by  fine,  or  by 
fine  and  imprisonment  other  than  imprisonment  in  the  penitentiary, 
or  that  she  is  leading  an  idle,  vagrant,  or  vicious  life,  or  has  been 
found  without  a  home,  in  a  state  of  want,  suffering,  >abandonment,  or 
beggary,  it  shall  be  the  duty  of  said  probate  court  to  forthwith  issue  an 
order  in  writing,  addressed  to  the  father,  mother,  or  guardian,  or  next 
friend,  as  the  case  may  be,  of  such  girl,  if  such  father,  mother,  guard- 
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ian,  or  next  friend  be  resident  of  or  within  said  county,  requiring  such 
father,  mother,  guardian,  or  next  friend,  as  the  case  may  be,  to  appear 
before  said  court,  at  a  time  and  place  therein  to  be  named,  to  show 
cause,  if  any  there  be,  why  said  girl  should  not  be  committed  to  the 
home  established  in  such  county  under  this  act,  and  upon  the  appear- 
ance of  said  party,  or  failure  to  appear  at  the  time  and  place  named  in 
such  order,  said  court  shall  proceed  to  hear  such  party,  and  such  testi- 
mony as  shall  be  offered ;  and  should  it  appear  to  the  satisfaction  of 
said  court,  that  said  girl  is  a  suitable  subject  for  the  said  home,  said 
court  may  commit  said  girl  to  the  same,  and  for  that  purpose  the  said 
court  shall  issue  its  order  to  the  sheriff  of  the  county,  or  to  some  suitable 
person  to  be  named  in  such  order,  commanding  him  to  take  charge  of 
said  girl,  and  to  deliver  her  without  delay  to  the  superintendent  of  said 
home ;  and  fees  therefor  shall  be  the  same  as  for  similar  services  under 
the  laws  now  in  force,  and  shall  be  paid  by  the  county  in  the  same 
manner :  provided,  that  nothing  in  this  act  shall  be  so  construed  as  to 
prevent  any  girl  arrested  for  crime  from  demanding  a  trial  by  jury;  Girls  entitled  i* 
and  when  any  such  demand  shall  be  made  by  or  on  behalf  of  such  girl,  '"*'  '"^^"'^ 
the  probate  court  is  hereby  authorized,  after  an  examination  of  the  case, 
in  the  discretion  of  the  court,  to  discharge  such  girl,  or  require  her  to 
enter  into  recognizance  for  her  appearance  before  the  court  of  common 
pleas,  as  justices  of  the  peace  may  recognize  in  such  cases;  and  in  de- 
fault of  recognizance,  such  probate  court  may  commit  to  the  jail  as 
justices  might  in  such  case  commit;  and  the  probate  judge  shall  for- 
ward to  the  clerk  of  the  court  of  common  pleas  of  the  proper  county, 
a  transcript  of  the  proceedings  in  the  case  before  his  court;  and  said 
probate  court  may  recognize  witnesses  as  justices  of  the  peace  could  in 
such  case. 

[7844]  §  p.  Any  girl  duly  committed  to  said  home  shall  there  be  kept,  pj^j  ,j„^  ^^^ 
disciplined,  instructed,  employed    and  governed,  under  the  direction  government  of 
of  the  said  board  of  trustees,  until  she  be  either  reformed  and  dis-  **''* 
charged,  or  shall  be  bound  out  by  said  trustees,  according  to  their  by- 
laws, or  shall  have  attained  the  age  of  eighteen  years;  provided,  that 
the  trustees  shall  have  the  right  to  discharge  and  return  to  the  parents, 
guardian,  or  protector  any  girl  who,    in  their  judgment,  ought  to  be 
removed  for  any  cause  from  said  home,  and  in  such  case  the  trustees 
shall  enter  upon  their  records  the  reasons  for  her  discharge,  a  copy  of 
which  record,  signed  by  their  secretary,  shall  be  forthwith  transmitted 
to  the  probate  judge  by  whom  the  girl  was  committed. 

[7845]  §  lo.  Whenever  any  girl,  between  the  ages  of  seven  and  sixteen  p,ocedure  in  ca»> 
years,  shall  be  brought  before  any  justice  of  the  peace  or  police  court,  of  giru  brought 
or  conrt  of  criminal  jurisdiction,  charged  with  any  offense  punishable  ^u  "  criminal 
by  fine  or  imprisonment,  other  than  imprisonment  in  the  penitentiary, 
and  if  found  guilty,  would  be  a  proper  subject  for  commitment  to  said 
home,  an  order  to  that  effect  shall  be  entered  on  the  records  of  the  pro- 
ceedings of  said  justice  or  court;  and  thereupon  it  shall  be  the  duty  of 
said  justice  or  court,  by  warrant  in  due  form  of  law,  or  order,  to  cause 
such  girl  to  be  forthwith  taken  before  the  probate  judge  of  the  proper 
county,  and  transmit  to  said  judge  the  complaint  and  indictment  or  war- 
rant, by  virtue  of  which  she  shall  have  been  arrested;  and  thereupon 
the  probate  judge  shall  proceed  in  the  same  manner  as  if  she  had 
been  brought  before  him  upon  original  complaint  as  is  provided  in 
this  act. 

[7846]  §  II.  The  trustees  may  bind  out  as  an  apprentice,  or  servant, 
any  girl  committed  to  their  charge,  for  a  term  not  longer  than  until  she  £,u'n'd"  u't « 
arrives  at  the  age  of  eighteen  years;  and  the  person  to  whom  the  girl  is  •ppreotice*.  etc. 
bound  shall  by  the  terms  of  the  indenture  be  required  to  report  to  the 
VOL.  II — 23 
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trustees  as  often  as  once  in  six  months  her  conduct  and  behavior,  and 
whether  she  is  still  living  under  his  care,  and  if  not,  where  she  is. 

[7847]  §  12.  A  person  receiving  an  apprentice  under  the  provisions  of 
the  last  section,  shall  not  assign  or  transfer  the  indenture  of  apprentice- 
ship, nor  let  out  her  services  for  any  period  without  the  consent  of  the 
trustees  in  writing.  If  the  person,  for  any  cause,  desires  to  be  relieved 
of  the  contract,  the  trustees,  upon  application,  may,  in  their  discretion, 
cancel  the  indenture,  and  resume  the  charge  and  management  of  the 
girl,  and  shall  have  the  same  power  and  authority  in  regard  to  her  as 
before  the  indenture  was  made. 

[7848]  §  13.  If  the  person  is  guilty  of  cruelty  or  misusage  towards  the 
girl  so  bound  to  service,  or  of  any  of  the  terms  of  the  indenture,  the 
girl  or  trustees  may  make  complaint  to  the  probate  judge  of  the  proper 
county,  who  shall  summon  the  party  before  him  and  examine  into  the? 
complaint,  and  if  it  appear  to  be  well  founded,  he  shall  by  certificate, 
under  his  hand,  discharge  the  girl  from  all  obligations  of  future  service 
and  restore  her  to  the  home,  to  be  managed  as  before  her  indenture. 

[7849]  §  14.  The  trustees  shall  be  the  guardian  of  every  girl  so  bound 
or  held  to  service,  and  shall  take  care  that  the  terms  of  the  contract 
are  faithfully  fulfilled  and  that  she  is  properly  treated,  and  shall  cause 
any  grievance  to  be  redressed. 

[78oO]  S  IS  The  superintendent,  with  such  subordinate  oflScers  as  the 
trustees  may  appoint,  shall  have  the  general  charge  and  custody  of  the 
girls;  shall  he  a  constant  resident  at  the  school  and  under  the  direction 
of  the  trustees;  shall  discipline,  govern,  instruct  and  employ,  and  shall 
faithfully  endeavor  to  reform  in  such  manner  as  shall,  while  preserving 
their  health  and  promoting  the  proper  developments  of  their  physical 
system,  secure,  as  far  as  possible,  the  formation  of  moral  and  industrious 
habits,  and  regular,  thorough  progress  and  improvement  in  their 
studies,  trades  and  employments. 

[7861]  §  1 6.  He  shall,  before  entering  upon  the  duties  of  the  office, 
give  a  bond  to  the  state  of  Ohio,  with  sureties  satisfactory  to  the  trustees, 
in  the  sum  of  ten  thousand  dollars,  conditioned  that  he  shall  perform 
all  the  duties  faithfully,  and  account  for  all  moneys  received  by  him  as 
superintendent,  which  bond,  when  approved,  shall  be  filed  with  the 
treasurer  of  the  county.  He  shall  have  charge  of  all  property  pertain- 
ing to  the  home  within  the  precincts  thereof,  and  shall  keep  in  suitable 
books  complete  accounts  of  all  receipts  and  expenditures  and  of  all 
property  intrusted  to  him,-  showing  the  income  and  expenses  of  the  in- 
stitution, and  account  to  the  treasurer  in  such  manner  as  the  trustees 
may  require,  for  all  moneys  received  by  him.  The  books,  accounts  and 
documents  relating  lo  the  home,  shall  at  all  times  be  open  to  the  in- 
spection of  the  trustees.  He  shall  keep  a  register  containing  th^  iiame 
and  age  of  each  girl,  and,  as  far  as  possible,  the  circumstances  con- 
nected with  her  history  prior  to  the  time  of  her  admission  to  the  home, 
and  he  shall  add  thereto  such  facts  as  shall  come  to  his  knowledge 
relating  to  her  history  while  at  the  institution  and  after  leaving  it. 

[785'*|  S  17-  All  contracts  on  account  of  the  institution  shall  be  made 
by  the  superintendent  in  writing,  and  approved  by  the  trustees,  and 
the  superintendent,  or  his  successor,  may  sue  thereon  to  final  judgment 
and  execution.  No  suit  shall  abate  by  the  office  of  superintendent  be 
coming  vacant;  but  any  successor  in  office  may  take  upon  himself  the 
prosei  ution  or  defense  thereof,  and  upon  motion  of  the  adverse  party, 
and  notice,  lie  shall  be  required  to  do  so. 

[7853]  S  »8.  One  or  more  of  the  trustees  shall  visit  the  institution  at 
least  once  a  month,  at  which  time  the  girls  shall  be  exaniinett  in  the 
S(  hool-rooms  and  work-shops,  and  the  register  inspected.    A  ifecord  of 
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every  three  months  the  home,  in  all  its  departments,  shall  be  examined  'flS^ 

by  a  majority  of  the    trustees,  and  a  report  thereof  entered   upon  \  "AJ 

record.  ^\ 

[7854]  §  19.  The  salary  of  the  superintendent  shall  be  at  the  rate  not  Salaries  of  super  ' 

exceeding  one  thousand  dollars  per    annum,  and  of  the   principal  J^^olf"'  """^  ,' 

matron  not  exceeding  six  hundred  dollars  per  annum. 

[7866]  §ao.  No  trustee,  superintendent,  officer  or  emplojre  connected  Nodebisiobe 
with  the  institution  shall  contract  any  debts  for  the  institution  in  ex-  contracted. 
cess  of  the  appropriations;   and  for  any  debts  thus  contracted,  said 
trustee,  officer  or  employe  shall  be  liable  in  his  individual  capacity. 

[7856]  §21.  In  all  provisions  of  this  act  relating  to  trustees,  superin-  Provisinns  appu- 
tendent    and  other  officers  and  employes  of  such  home,  words  appli-  ^""t'  .j^es""*'" 
cable  to  a  person  or  male  person,  holder  or  holders  of  any  of  said  posi- 
tion  or  offices,  shall  be  construed  as  applying  also  to  any  female  person 
or  persons  who  shall  be  appointed  to  or  hold  any  of  said  positions  or 
offices. 

[7857]  §28.    Any  female,  aged  sixteen  years  or  over,  who  shall,  upon  yemaies  over  six- 
conviction  of  any  minor  offense  be  sentenced  to  the  jail' of  the  county  ««»  ■p->y  '==  '^°'"- 
wherein  any  such  home  is  established  or  supported,  may,  with  the  con-  by  coun" 
sent  of  the  judge  or  justice  by  whom  the  sentence  shall  be  pronounced, 
and  of  a  majority  of  the  trustees  of  such  home  (which  consent,  signed 
by  said  judge  or  justice,  and  by  said  trustees,  shall  be  entered  upon  the 
journal  of  the  court,  or  of  the  docket  of  the  justice,  as  the  case  may 
be),  be  committed  to  such  home,  and  be  held  subject  to  its  rules  and 
regulations   during  the  period  named-  in  her  sentence;   if,  however, 
during  said  period  she  shall  for  any  misconduct  be  expelled  from  said 
home,  she  shall  forthwith  be  returned  to  the  county  jail,  and  there  remain 
until  the  expiration  of  her  sentence. 

[78681  §23.  Any  exposed,  helpless,  evil-disposed,  vicious   or  friend-  woman  or  giri 
less  girl  or  woman  of  any  age,  may,  on  her  own  application,  or  with  ""Lme'^llTher''' 
her  own  consent  in  Writing,  and  with  the  consent  of  a  majority  of  the  ■"«'"  application. 
board  of  trustees,  be  received  into  such  home,  and  when  so  received, 
shall  be  subject  to  the  rules  and  regulations  thereof.     All  such  applica- 
tions and  consents  shall  be  entered  and  copied  upon  the  journal  of  the 
superintendent. 

[<859]  §  24.  Said    board    of  trustees  may,  with  the  consent  of  the  ivu.tees  may  be 
mother  given  in  open  court,  or  if  elsewhere,  in  the  presence  of  the  probate  :':'i"'int=4  guard. 

.    J  ^  .     r  J  J.  ,  •  L  -1 J      /•  •   1  '■""'  0'  minors. 

judge,  be  appomted  guardians  of  any  minor  child  of  any  girl  or  woman 

committed  or  admitted  to  such  home,  subject  to  the  right  of  any  such 

child,  not  itself  committed  to  thfi  home  under  some  foregoing  provision 

of  this  act,  to  select  another  guardian  on  arrival  at  the  age  for  election,  f 

as  provided  fn  the  statute  relating  to  guardian  and  ward. 

[7860]  §  25.   In  case  there  shall  be  in  any  county  described  in   the  Private  homes 
first  section  of  this  act,  an  Home  for  the  Friendless,  established  by  pri-  "'■■'y  ^^  '""*■ 
vate  benevolence,   the  county  commissioners  of  such   county  may,    '''"  '°'^'"'"'''- 
instead  of  establishing  a  home  under  this  act,  upon  the  managers  of 
such  private  home  agreeing  to  submit  to,  and  observe  and  carry  out 
the  provisions  of  this  act,  and  upon   making  such   terms  as  to   the 
transfer  of  the  property  of  such  home  to  the  county  as  not  require  a 
larger  outlay  for  any  item  of  expenses  than  is  limited  for  such  item  in 
and  by  the  foregoing  provisions  of  this  act,  receive  the  transfer  of 
said  home  and  property,  and  adopt  and  support  it  in  the  same  manner 
as  if  the  commissioners  had  originally  established  it. 

[7861]  §  26.  The  city  council  of  the  city  of  the  second  class,    situate  city  councils  may 
in  such  county  as  aforesaid,  shall  have  the  same  power  to  establish,  ""'''"''  '■""'" 
support  and   regulate,    within    and  for  such   city,   such   a  home  and 
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school  as  is  described  in  the  first  section  of  this  act;  and  in  regard 
thereto,  said  council  and  the  members  thereof  shall  have  the  same 
powers,  rights  and  duties,  and  be  subject  to  the  same  prohibitions 
and  penalties,  as  have  hereinbefore  been  vested  in,  imposed  upon,  and 
provided  for  the  county  commissioners  of  any  county  described  in 

the  said  first  section ;  and  any  such  city  home  shall  be  named 

Home  for  the  Friendless,  the  name  of  the  city  preceding  the  word 
home:  provided,  however,  that  in  all  cases  where  a  city  of  the  second 
class  shall  be  situated  within  the  limits  of  a  county,  described  in  the 
first  section  of  tfiis  act,  the  city  council  of  said  city  shall  not  proceed 
to  establish  or  provide  for  the  support  of  any  such  Home  without  first 
communicating  to  the  county  commissioners  of  said  county  a  copy  of 
a  resolution  passed  by  said  council,  to  the  effect  that  said  council  pro- 
poses to  establish  or  support  such  a  home ;  and  if  within  four  calendar 
months  of  their  receipt  of  said  copy,  said  commissioners  shall  not 
make  and  adopt  an  order  to  the  effect  that  they  will  establish  or  pro- 
vide a  county  home,  the  aforesaid  city  council  may  proceed  to  estab- 
lish, or  adopt  and  support  a  city  home.  Such  acts  as  have  been 
hereinbefore  required  to  be  done  by,  through,  or  in  connection  with 
.the  county  auditor,  treasurer,  county  treasury,  commissioners,  journal, 
or  other  county  officer,  office,  both,  or  department,  in  the  case  of  a 
county  home,  shall  be  done  through,  by,  or  in  connection  with  the 
corresponding  city  officer,  office,  both,  or  department,  in  the  case  of 
city  home;  provided  further,  that  any  city  of  the  second  class  situate 
in  any  such  county  as  aforesaid,  may,  through  its  city  council,  acting  in 
conjunction  with  the  commissioners  of  such  county,  contribute  to  the 
purchase  x)f  land,  erection  of  buildings  and  support  of  such  home,  or 
the  commissioners  of  such  cpunty  may  contribute  in  like  manner  to 
such  home  in  such  city;  but  in  the  event  of  such  joint  contributions 
and  co-operation,  such  home  shall  be  under  the  control  of  the  county 
commissioners  in  case  the  county  contribute  more  largely  than  the 
city,  and  said  home  shall  be  controlled  by  the  city  council  in  case  the 
city  make  the  greater  expenditure  in  that  behalf. 

P'862]§27.  For  the  purpose  of  establishing  and  supporting  a  coimty 
home,  the  county  commissioners  may  order  a  levy  as  follows,  upon  the 
taxable  property  within  their  county,  to  wit: 

For  purchase  of  grounds,  not  to  exceed  two-fifths  of  a  mill. 

For  erection  of  buildings  and  furnishing  them,  not  to  exceed  three- 
fifths  of  a  mill. 

For  yearly  expenses,  not  exceeding  one-fifth  of  a  mill  annually. 
And  for  a  city  home,  the  city  council  "may  levy  upon  the  taxable  pro|>- 
erty  within  said  city  as  follows,  to  wit: 

For  purchasing  of  grounds,  not  exceeding  one-half  of  a  mill. 

For  buildings  and  furnishing,  not  exceeding  ohe  mill. 

For  yearly  expenses,  not  exceeding  three-tenths  of  a  mill  annually. 

[7863]  §  28.  This  act  shall  not  be  so  construed  as  to  deprive  any 

judge  or  court  of  the  authority  to  sentence  any  girl  to  the  Industrie 

School  for  Girls,  established  by  the  state  of  Ohio,  the  same  as  if  this 

act  had  not  been  passed. 

[7864]  §  29-  Any  girl  under  the  age  of  sixteen  years,  who  may,  in 
such  county  as  aforesaid,  be  convfcted  of  any  crime  punishable  by 
imprisonment  in  the  penitentiary  (except  for  life),  may,  at  the  discre- 
tion of  the  proper  court,  and  with  the  consent  of  the  trustees  of  such 
home,  be  sentenced  to  such  home  for  such  period  as  she  would  other- 
wise be  sentenced  to  the  penitentiary. 

§  30.         Tiiis  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 
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An  Act  in  aid  of  '''The  Retreat"  a  home  for  friendless  girls,  located  in 
t/ie  city  of  Toledo,  a  benevolent  association,  incorporated  in  the  laws  of 
Ohio. 

(Passed  and  took  effect  May  ig,  1886 :  83  v.  393.] 

[7866]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Courts  in  Lucas 
That  all  justices  of  the  peace,  all  police  courts  in  the  city  of  Toledo,  tain"fine's,  «?.,*»" 
and  the  courts  of  common  pleas,  and  all  courts  of  record  in  the  county  "  The  Retreat." 
of  Lucas,  be  authorized  and  required  to  pay  over  to  the  retreat,  a 
home  for  friendless  girls,  in  the  city  of  Toledo,  all  fines  and  forfeitures 
arising  from  the  prosecutiort  of  houses  of  ill-fame  or  prostitution,  or 
the  inmates',  residents  or  visitors  thereof  in  the  city  of  Toledo. 

The  said  courts  shall  pay  over,  monthly,  all  sums  of  money  so  col- 
lected, taking  therefor  a  receipt  from  the  treasurer  of  said  retreat, 
which  shall  be  a  voucher  for  said  courts  in  any  settlement  with  the  city 
or  county  treasurer,  for  the  sums  thus  collected  by  said  courts.  \As 
amended  April  13,  1888 :  ^5  v.  535.] 

§  2.  That  this  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

SUBDIVISION   v.       HOUSES   OF   REFUGE.  <.        ,        , 

Set  alto    I  9031 

An  Act  supplementary  to  ''an  cut  to  provide  for  the  establishment  and  gov-  '  "^' 
emment  of  reform  schools,"  passed  April  2,  1858. 

(Passed  and  took  effect  April  8,  1876 :  73  v.  143.] 

[7866]  §  I.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  mi"'?hi'id?en°  .'o°°*' 
That  all  courts  or  officers,  who,  by  virtue  of  law  now  in  force  or  here-  houses  of  refuge, 
after  to  be  enacted,  have  authority  to  commit  infants  to  the  care  and 
guardianship  of  boards  of  directors  of  houses  of  refuge,  or  to  the 
board  of  commissioners  for  reform  schools,  shall  have  the  same 
power  to  commit  such  infants  to  the  care  and  guardianship  of  the 
board  of  directors  of  any  house  of  refuge  and  correction  in  the  state 
of  Ohio,  organized  and  erected  by  a  municipal  corporation  with  which 
the  state  of  Ohio  shall  have  made  arrangements  for  the  custody  and 
care  of  such  infants,  that  they  now  have  to  commit  such  youth,  either 
to  the  custody  of  the  board  of  commissioners  of  reform  schools,  or 
the  directors  of  any  house  of  refuge  whether  such  house  of  refuge  and 
correction  be  located  within  the  county  where  such  commitment  is 
made  or  not.  Provided,  that  all  youths  committed  to  any  house  of  Provisa 
refuge  under  the  provisions  of  this  act  who  shall  be,  or  whose  parents 
or  guardians  shall  be  at  the  time  of  such  commitment  resident  of  any 
city  or  municipal  corporation  where  such  house  of  refuge  is  located, 
shall  be  kept  and  maintained  at  the  expense  of  such  city  or  municipal 
corporation. 

[7867]  §  2.     It  shall  be  lawful  for  the  board  of  directors  of  any  Board  of  director* 
house  of  refuge  and  correction  situate  in  any  municipal  corporation,  with  °^m°unSp°/ii1i«** 
which  the  state  of  Ohio  shall  have  made  arrangements  for  the  custody  yay  receive  chii- 
and  guardianship  of  infants  under  the  ^e  of  sixteen  years,  as  provided  to"?."""'  """*■ 
in  the  preceding  section,  to  receive  into  their  care  and  guardianship 
all  such  infants  committed  to  their  custody. 

^  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION    VI.       WORKING   HOME   FOR   THE   BUND.  Sttaltt   j66srt 

ttf. 

An  Act  to  establish  workshops  for  t/ie  blind. 

[Passed  and  took  effect  May  11,  1886:  83  v.  136.] 

Iib68j  §  1 .     BeU  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
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That  there  shall  be  established  an  institution  for  giving  employment  to 
blind  persons,  regardless  of  sex,  creed,'  color  or  nationality,  to  be 
known  as  the  working  home  for  the  blind. 

[7869]  §  2.  The  governor  shall  appoint,  immediately  •  after  the 
passage  of  this  act,  with  the  advice  and  consent  of  the  senate,  three 
trustees,  to  whom  shall  be  entrusted  the  management  and  control  of 
said  institution.  The  said  trustees  shall  hold  office  in  the  order  in 
which  they  are  named ;  the  first  for  one,  the  second  for  two,  aJnd  the 
third  for  three  years,  and  their  successors  in  office  shall  be  appointed 
for  three  years  thereafter.  They  shall  meet  as  soon  as  practical  after 
the  appointment,  take  the  necessary  oath  of  office,  and  organize  by 
electing  one  of  its  own  members  president,  and  one  secretary  of  the 
board,  who  shall  serve  without  any  compensation  excepting  necessary 
traveling  expenses,  and  for  that  purpose  there  is  hereby  appropriated 
out  of  the  general  revenue  fund  not  otherwise  appropriated,  the  sum 
of  three  hundred  dollars. 

[7870]  §  3.  The  board  shall  immediately,  upon  their  organization, 
receive  and  consider  all  propositions  of  donation  of  land,  buildings  or 
money,  and  shall  have  full  power  and  authority  to  accept  or  reject  the 
same ;  and  if  any  such  donation  of  property  be  made  and  accepted  by 
the  board,  it  shall  be  conveyed  in  fee  simple  to  the  State  of  Ohio ;  when 
such  conveyance  has  been  made,  the  board  shall  have  full  power  to 
erect  or  change  buildings  thereon  as  will  secure  all  needful  accommo- 
dations to  be  made  for  the  giving  of  employment  to  such  persons  as 
may  be  admitted  thereto ;  but  in  no  case  shall  there  be  expended  or 
liabilities  incurred  to  exceed  the  sum  often  thousand  dollars  ($10,000) 
for  the  erection  and  improvenient  of  buildings,  purchase  of  tools,  ma- 
chinery or  any  material  necessary  to  carry  out  the  provisions  of  thb 
act  for  the  object  [for]  which  organized,  and  for  that  purpose  there  is 
hereby  appropriated  out  of  any  money  to  the  credit  of  the  general 
revenue  fund,  not  otherwise  appropriated,  the  sum  of  ten  thousand 
dollars  ($10,000).  All  accounts  and  expenditures  shall  be  properly 
certified  by  said  trustees,  or  a  majority  of  them,  and  shall  be  paid  by 
the  treasurer,  upon  the  order  of  the  auditor. 

[7871]  S  4-  The  trustees  shall  appoint  a  superintendent,  who  shall 
have  his  office  for  three  years,  unless  removed  by  the  trustees  for  cause ; 
said  superintendent  shall  be  qualified  in  managing  the  manufactory  of 
such  articles  as  are  usually  made  in  such  institutions,  for  which  he 
shall  receive  for  his  services  a  salary  not  exceeding  one  thousand  dol- 
lars ($1,000).  The  superintendent  shall  have  power  to  employ  other 
necessary  employes,  and  to  remove  them  upon  sufficient  cause;  the 
compensation  of  which  shall  be  fixed  by  the  board. 

[7873]  §  5.  It  shall  be  the  duty  of  said  trustees  or  superintendent 
to  establish  and  put  into  execution  such  rules  and  regulations  as  may 
be  deemed  expedient  for  the  government  of  the  institution. 

J7873]  §  6.  As  soon  as  land  is  secured,  and  buildings  ready  with 
suitable  accommodations,  then  it  shall  be  their  duty  to  declare  the  in- 
stitution open  to  receive  blind  workers  that  are  competent  mentally 
and  physically,  and  that  are  capable  of  working  at  any  trade  that  may 
be  established  in  said  institution,  and  no  other. 

[7874]  §  7.  No  person  eligible  to  admission  into  the  Ohio  institu- 
tion for  the  instruction  of  the  blind  shall  be  admitted. 

[7875]  §  8.  It  shall  be  the  duty  of  the  directors  of  all  city  and 
county  infirmaries  and  township  trustees  to  report  to  the  superintendent 
of  said  working  home  the  name,  sex,  age,  experience  and  ability  to 
perform  any  special  kind  of  work  any  blind  person  or  persons  under 
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their  care  can  perform,  the  same,  to  be  reported  on  the  first  day  of 
January  or  July  of  each  year. 

§  9.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


CHAPTER  8. 


ClVIt   RIGHTS. 


SMtntm  \  SHCTirt* 

1ty6.    Ci«9  rights;  to  prMect  all  penoiu.  1 7878.    Race  or  cobr  thai!  not  diiqualify  to  act 

787/.    Penalty.  (  as  Juror;  penalty. 

j4n  Act  to  protect  all  citizens  in  their  civil  and  legal  rights. 

(Paised  and  took  effect  February  ^,  1884:  81  v.  15.] 

Whereas,  It  is  essential  to  just  government  that  we  recognize  and  ""'"'''"• 
protect  all  men  as  equal  before  the  law,  and  that  a  democratic  form  of 
government  should  mete  out  equal  and  exact  justice  to  all,  of  what- 
ever nativity,  race,  color,  persuasion,  religious  or  political ;  and  it  be- 
ing the  appropriate  object  of  legislation  to  enact  great  fundamental 
principles  into  law,  therefore, 

[7876]  §  1.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  civii  rights;  to 
That  all  persons  within  the  jurisdiction  of  said  state  shall  be  entitled  p«»'" »"  pirsooa 
to  the  full  and  equal  enjoyment  of  the  accommodations,  advantages,  '"' 
facilities  and    privileges   of    inns,  restaurants,  eating-houses,  barber- 
shops, public  conveyances  on  land  or  water,  theatres  and  all  other 
places  of  public  accommodation  and  amusement,  subject  only  to  the 
conditions  and  limitations  established  by  law,  and  applicable  alike  to 
all  citizens.     [As  anunded  March  27,  1884:  81  v.  90.] 

[7877]  §  2.  That  any  person  who  shall  violate  any  of  the  provisions  of  Penalty, 
the  foregoing  section  by  denying  to  any  citizen,  except  for  reasons  ap-secSup, 
plicable  alike  to  all  citizens  of  every  race  and  color,  and  regardless  of 
color  or  race,  the  full  enjoyment  of  any  of  the  accommodations,  advan- 
tages, facilities,  or  privileges  in  said  section  enumerated,  or  by  aiding 
or  inciting  such  denial,  shall,  for  every  such  offense,  forfeit  and  pay  a 
sum  not  to  exceed  one  hundred  dollars  to  the  person  aggrieved  there- 
by, to  be  recovered  in  any  court  of  competent  jurisdiction,  in  the 
county  where  said  offense  was  committed;  and  shall  also,  for  every  such 
offense,  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  fined  not  to  exceed  one  hundred  dollars  ($ioo),  or 
shall  be  imprisoned  not  more  than  thirty  days,  or  both ;  and  provided, 
further,  that  a  judgment  in  favor  of  the  party  aggrieved,  or  ])unishment 
upon  an  indictment,  shall  be  a  bar  to  either  prosecution  respectively. 

[7878]  §  3.  That  no  citizen  of  the  state  of  Ohio,  possessing  all  other  r^^  or  color 
qualifications  which  are  or  may  be  prescribed  by  law,  shall  be  disquali-  fh.iii  not  distiuai- 
fied  to  serve  as  grand  or  petit  juror  in  any  court  of  said  state,  on  ac-'  J"""" "J""* 
count  of  race  or  color,  and  any  officer  or  other  person  charged  with 
any  duty  in  the  selection  or  summoning  of  jurors,  who  shall  exclude  or 
fail  to  summon  any  citizen  for  the  cause  aforesaid,  shall  on  conviction 
thereof  be  deemed  guilty  of  a  misdemeanor,  and  be  fined  not  more 
than  one  hundred  dollars,  or  imprisoned  not  more  than  thirty  days,  or  penalty, 
both. 

[7879]  §  4.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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CHAPTER  9. 

CONDITIONAL  SALES. 


8«e  AppCBdix. 


SscnoN 

7880.    Conditional  sales  of  personal  property : 
when  condition  void. 


Section 

7881.    Vendor  may  not  retake  without  tvpKf- 

ing  part  of  price  paid. 
788a.     Penalty. 


K^^ 


<5r 


Conditional  sales 
of  perBonal  prop- 
erty. 


When  condition 
▼Old. 


Vendor  of  prop- 
erty conditionally 
sola  may  not  re. 
take  possession 
without  repaying 
certain  part  of 
price  paid. 


An  Act  to  regulate  conditional  rates  and  sales  of  personal  property,  and 
to  provide  for  filing  instruments  pertaining  to  the  same  with  certain 
officers,  and  making  a  violation  thereof  a  misdemeanor. 

[Passed  May  4,  and  took  effect  July  i,  1885 ;  8a  v.  338.] 

[7880]  .§1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  all  cases  where  any  personal  property  shall  be  sold  to  any  perr 
son,  to  be  paid  for  in  whole  or  in  part  in  installments,  or  shall  be 
leased,  rented,  hired  or  delivered  to  another  on  condition  that  the 
same  shall  belong  to  the  person  purchasing,  leasing,  renting,  hiring, 
»^fcor  i-eceiving  the  same  whenever  the  amount  paid  shall  be  a  certain 
r^um,  or  the  value  of  such  property,  the  title  to  the  same  to  remain  in 
the  vendor,  lessor,  renter,  hirer  or  deliverer  of  the  same,  until  such 
sum  or  the  value  of  such  property  or  any  part  thereof  shall  have  been 
paid,  such  condition,  in  regard  to  the  title  so  remaining  until  such 
payment,  shall  be  ♦oid  as  to  all  subsequent  purchasers,  and  mort- 
gagees in  good  faith,  and  creditors,  unless  such  condition  shall  be  evi- 
denced by  writing,  signed  by  the  purchasers,  lessor,  renter,  hirer,  or 
receiver  of  the  same,  and  also  a  statement  thereon,  under  oath,  made 
by  the  person  so  selling,  leasing,  or  delivering  any  property  as  herein 
provided,  his  agent  or  attorney  of  the  amount  of  the  claim,  or  a  true 
copy  thereof,  with  an  affidavit  that  the  same  is  a  copy,  deposited  with 
the  clerk  of  the  township  where  the  person  signing  the  instrument  re- 
sides at  the  time  of  the  execution  thereof,  if  a  resident  of  the  state, 
and  if  not  such  resident,  then  with  the  clerk  of  the  township  in  which 
such  property  is  sold,  leased,  rented,  hired,  or  delivered  is  situated  at 
the  time  of  the  execution  of  the  instrument;  but  when  the  person 
executing  the  instrument  is  a  resident  of  a  township  in  which  the  office 
of  [the]  county  recorder  is  kept,  or  when  he  is  a  non-resident  of  the 
state,  and  the  property  is  within  such  township,  the  instrument  shall 
be  filed  with  the  county  recorder ;  and  the  officer  receiving  any  such 
instrument  shall  proceed  with  the  same  in  all  respects  as  he  is  re- 
quired to  do  by  section  4152  of  the  Revised  Statutes  of  Ohio,  and 
shall  receive  the  same  fees  as  are  allowed  by  law  for  similar  services 
in  other  cases. 

[7881]  §  2.  Whenever  such  property  is  so  sold  or  leased,  rented, 
hired  or  delivered,  it  shall  be  unlawful  for  the  vendor,  lessor,  renter, 
hirer  or  deliverer,  or  his  or  their  agent  or  servant,  to  take  possession 
of  said  property  without  tendering  or  refunding  to  the  purchaser, 
lessee,  renter  or  hirer  thereof,  or  Jtny  party  receiving  the  same,  the 
sum  or  sums  of  money  so  paid  after  deducting  therefrom  a  reasonable 
compensation  for  the  use  of  such  property,  which  shall  in  no  case  ex- 
ceed fifty  per  cent,  of  the  amount  so  paid,  anything  in  the  contract  to 
the  contrary  notwithstanding,  and  whether  such  condition  be  expressed 
in  such  contract  or  not,  unless  such  property  has  been  broken  or  acta- 
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ally  damaged,  and  then  a  reasonable  compensation  for  such  breakage 
or  damage  shall  be  allowed. 

[7882J  §  3.     Any  person  violating  any  of  the  provisions  of  section 
two  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  i'">«ity' 
conviction  thereof,  shall  be  fined  in  any  sum  not  more  than  one  hun- 
dred dollars.  , 

§  4.     That  this  act  shall  take  effect  and  be  in  force-  from  and  after 
the  first  day  of  July,  1885. 


CHAPTER  10. 

CONGRESSIONAL   DISTRICTS. 

Sbctioh  I  Sbctioh 

7983.    Congressional  apportionment.  |  • 

An  Act  to  apportion  the  state  of  Ohio  into  congressional  districts. 

(Passed  and  toolc  effect  May  i8,  i8S6:  83  v.  199.] 

[7883]  §  1 .     Beit  enacted  hy  the  General  Assembly  of  the  State  of  Ohio,  ^^     ^^^^^  ^ 
That  the  state  of  Ohio  shall  be  divided  into  twenty-one  districts  for  p.frlSnment!'  ' 
the  election  of  representatives  to  congress;  and  each  district  shall  Am.  87  v.  53. 
choose  one  representative  in  the  manner  following,  to-wit : 

First  District — That  so  much  of  the  county  of  Hamilton  as  is  now 
contained  within  the  limits  of  the  first,  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  eleventh  and  eighteenth  wards  of 
the  city  of  Cincinnati  as  they  are  now  constituted,  and  the  townships 
of  Anderson,  Columbia,  Spencer,  Symmes  and  Sycamore,  and  Avon- 
dale  and  the  North-east,  South-east,  St.  Bernard,  Bond  Hill  and  Elm- 
wood  precincts  of  Mill  Creek  township ,  shall  compose  the  first  dis- 
trict 

Second  District — The  balance  of  the  county  of  Hamilton  now 
contained  within  the  limits  of  the  twelfth,  thirteenth,  fourteenth, 
fifteenth,  sixteenth,  seventeenth,  nineteenth,  twentieth,  twenty-first, 
twenty-second,  twenty-third,  twenty-fourth  and  twenty-fifth  wards 
.of  the  city  of  Cincinnati,  as  they  are  now  constituted,  and  the  town- 
ships of  Springfield,  Colerain,  Greene,  Delhi,  Miami,  Whitewater, 
Harrison  and  Crosby,  and  Clifton,  College  Hill,  Winton  Place  and 
western  precincts  of  Mill  Creek  township  shall  compose  the  second 
district. 

Third  District — ^The  counties  of  Preble,  Miami  and  Montgomery 
shall  compose  the  third  district. 

Fourth  District — ^The  counties  of  Darke,  Shelby,  Mercer,  Auglaize 
and  Allen  shall  compose  the  fourth  district. 

Fifth  District — The  counties  of  Putnam,  Hancock,  Wyandot,  Seneca 
and  Crawford  shall  compose  the  fifth  district. 

Sixth  District — ^The  counties  of  Wood,  Fulton,  Williams,  Henry, 
Defiance,  Paulding  and  Van  Wert  shall  compose  the  sixth  district. 

Seventh  District — The  counties  of  Butler,  Greene,  Clermont  and 
Warren  shall  compose  the  seventh  district. 

Eighth  District — ^The  counties  of  Clarke,  Pickaway,  Champaign, 
Logan  and  Madison  shall  compose  the  eighth  district. 

Ninth  District — ^The  counties  of  Knox,  Delaware,  Morrow,  Union, 
Marion  and  Hjirdin  shall  compose  the  ninth  district. 
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Tenth  District — ^The  counties  of  Sandusky,  Ottawa,  Lacas  and  Erie 

shall  compose  the  tenth  district. 

Eleventh  District — The  counties  of  Adams,  Scioto,  Lawrence,  Gallia, 
Jackson  and  Vinton  shall  compose  the  .eleventh  district 

Twelfth  District — ^The  counties  ot  Clinton,  Highland,  Fayette, 
Brown,  Ross  and  Pike  shall  compose  the  twelfth  district 

Thirtunth  District— T^ie  counties  of  Fairfield,  FrankUn,  Hocking 
and  Perry  shall  compose  the  thirteenth  district 

Fourteenth  District — ^The  counties  of  Richland,  Ashland,  Huron  and 
Lorain  shall  compose  the  fourteenth  district 

Fifteenth  District — ^The  counties  of  Meigs,  Athens,  Morgan,  Wash- 
ington and  Monroe  shall  compose  the  fifteenth  district 

Sixteenth  District — The  counties  of  Licking,  Muskingum,  Coshocton, 
Holmes  and  Tuscarawas  shall  compose  the  sixteenth  district 

Seventeenth  District — The  counties  of  Belmont,  Harrison,  Jefferson, 
Guernsey  and  Noble  shall  compose  the  seventeenth  district.  > 

Eighteenth  District — ^The  counties  of  Carroll,  Columbiana,  Mahoning 
and  Stark  shall  compose  the  eighteenth  district 

Nineteen^  District — The  counties  of  Portage,  Lake,  Geauga,  Ash- 
tabula and  Trumbull  shall  compose"  the  nineteenth  district 

Twentieth  District — ^The  counties  of  Summit,  Medina  and  Wayne, 
and  the  townships  of  Bedford,  .Chagrin  Falls,  East  Cleveland,  Euclid, 
Mayfield,  Newburg,  Orange,  Warrensville  and  Solon  in  Cuyahoga 
county,  and  the  twenty-second,  twenty-third,  twenty-fourth,  twenty- 
fifth,  twenty-sixth  and  twenty-seventh  wards  of  the  city  of  Cleveland 
shall  compose  the  twentieth  district 

Twenty-first  District — ^The  townships  of  Brecksville,  Brooklyn,  Dover, 
Middleburg,  Olmstead,  Parma,  Independence,  Rockport,  Royalton 
and  Strongsville  in  Cuyahoga  county,  and  the  first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth, 
nineteenth,  twentieth,  twenty-first  twenty-eighth,  twenty-ninth,  thir. 
tieth,  thirty-first,  thirty-second,  thirty-third,  thirty-fourth,  thirty-fifth, 
thirty-sixth,  thirty-seventh,  thirty-eighth,  thirty-ninth  and  fortieth 
wards  of  the  city  of  Cleveland  shall  compose  the  twenty-first  district 

§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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A»  Act  to  repeal  ail  special  acts  of  incorporation  which  have  net  been  at- 
cepted  or  acted  upon. 

[Passed  and  took  effect  February  7,  x86t :  58  v.  xa,) 

[7884]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  not  accepted  or 
That  all  special  acts  of  incorporation  in  force  in  this  state,  which  have  """*  °°'  "!»"'«'■ 
not  been  .accepted,  or  acted  upon,  be  and  the  same  are  hereby  su  \  3034. 
repealed. 

§  2.     This  act  shall  take  effect  upon  its  passage. 

An  Act  to  authorize  the  secretary  of  state  to  reissue  charters  of  incorporation 

which  have  been  lost  or  destroyed. 

[Passed  and  took  effect  March  35, 1878 :  75  v.  77.] 

[7886]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  ^aie  of  Ohio,  ^"Jg.tt  •"""^ 
That  whenever  it  shall  be  made  to  appear  to  the  satisfaction  of  the  °  *  *• 
secretary  of  state  that  any  religious  society  or  corporation  heretofore 
organized  or  incorporated  under  the  laws  of  this  state  has  lost  its 
charter  or  certificate  of  incorporation,  or  that  the  same  has  been  de- 
stroyed, it  shall  be  the  duty  of  the  secretary  of  state  to  issue  a  new 
certificate  of  incorporation  of  such  religious  society  or  corporation 
theretofore  issued,  and  the  time  as  near  as  may  be  ascertained  of 
issuing  such  lost  or  destroyed  certificate  as  shall  be  made  to  appear  to 
him;  and  thereupon  all  deeds,  mortgages,  or  other  instruments  of 
writing  for  the  conveyance  of  land,  as  well  as  all  acts  done  by  such 
religious  society  or  corporation  by  virtue  of  such  certificate  or  charter  Effect  of  chattel 
theretofore  lost,  shall  be  binding  and  of  full  force  in  law  and  in  equity : 
provided,  that  nothing  in  this  act  shall  be  so  construed  as  to  make 
valid  any  act  not  authorized  under  the  laws  of  this  state  which  hereto- 
fore have  been  in  force. 

[78861  §  2.     The  fact  that  a  religious  society  for  not  less  than  thirty  ™"y?*""^*S* 
years,  claiming  to  have  been  dtily  and  legally  incorporated  as  such,  rights  prima  facie 
and  performing  during  such  time  duties  and  exercising  rights  as  such,  ^j-ttio"  "^ """ 
shall  be  prima  facie  evidence  of  the  original  issue  lof  such  charter  or 
certificate  of  incorporation  as  claimed  by  such  society. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  enable  societies  or  benevolent  associations  to  own  stock  in  buildings  stt  iyir"***9- 
used  for  lodge  or  meeting  purposes. 

(Paased  and  took  effect  April  18, 1883 :  80  v.  177.] 

[78871  §  I.     Be  UenacUd  by  the  General  Assembly  of  the  State  of  Ohio,  %'^S,  '^^.nk. 
That  whenever  any  incorporated  company  organized  under  the  laws  may  purchase  and 
of  the  state  of  Ohio,  and  having  a  capital  stock  including  corporations  fn*o/^ate'dcom^ 
organized  as  provided  in  section  3868,  revised  statutes,  and  the  acts  p«nie»- 
amendatory  and  supplementary  thereto,  is  organized  for  the  purpose 
of  erecting  and  maintaining  a  building,  any  portion  of  which  is  in- 
tended for  or  to  be  occupied  by  two  or  more  incorporated  companies 
not  having  a  capital  stock,  including  religious,  scientific,  and  beneficial 
associations  heretofore  incorporated  under  the  provisions  of*  sections 
66  to  70  of  "an  act  to  provide  for  the  creation  and  regulation  of  in- 
corporated companies  ingthe  state  of  Ohio,"  passed  May  i,  1852,  and 
the  several  acts  supplementary  and  amendatory  thereto,  as  a  lodge-  'j 

room,  chapel,  or  regular  place  of  meeting  for  their  members,  the  said 
incorporated  companies,  societies  or  benevolent  associations  may  each 
subscribe  for,  purchase  or  become  the  owner  or  owners,  by  donation 
or  otherwise,  of  the  whole  or  any  portion  of  the  capital  stock  of  said 
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To  be  liable  in  cor- 
porate capacity 
came  as  indivia- 


Directors:  when 
and  bow  elected. 


incorporated  company  organized  for  the  purpose  of  erecting  and 
maintaining  such  building  aforesaid. 

[7888]  §  2.  That  each  of  said  incorporated  companies,  societies 
and  associations  shall  be  liable  in  its  corporate  capacity  for  and  oa 
their  respective  shares  of  said  capital  stock  so  subscribed,  purchased, 
and  owned  by  it  the  same  as  if  the  same  were  held  and  owned  by 
an  individual. 

[7889]  §  3.  That  whenever  two  or  more  of  such  incorporated  com- 
panies, societies,  or  benevolent  associations  shall  subscribe,  purchase 
or  own  all  the  capital  stock  of  said  incorporated  comp>any  organized 
for  the  pur[X)se  of  erecting  and  maintaining  such  building,  each  of 
said  incorporated  companies,  societies  or  benevolent  associations, 
shall  elect  three  members  of  its  company,  society  or  association  to  act 
as  directors  of  said  incorporated  company  as  soon  as  all  the  stock  is 
subscribed  and  ten  per  cent,  is  paid,  and  shall  thereafter  at  its  first 
stated  meeting  in  January  of  each  year,  elect  three  such  directors! 
That  the  directors  so  elected  and  their  successors  in  office  shall  com- 
prise the  board  of  directors  of  said  incorporated  company,  and  have 
all  the  powers  conferred  by  law  on  the  directors  of  incorporated  com- 
panies having  a  capital  stock,  and  said  directors  need  not  be  die  own- 
ers or  holders  of  any  of  the  capital  stock  of  said  corporation. 

§  4.  This  act  shall  be  in  force  and  take  effect  from  and  after  its 
passage. 


Certain  mechanics' 
institutes  to  borrow 
money. 


Directors  and 
trustees  not  liable. 


An  Act  to  authorize  mechanic^  institutes,  incorporated-  in  this  slate  prior  U 
the  year  1851,  to  borrow  money  and  mortgage  real  estate  therefor. 

[Passed  and  took  effect  April  9, 1885 :  82  v.  118.] 

[7890]  §1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohk, 
That  any  mechanics'  institute,  incorporated  under  the  laws  of  this 
state  prior  to  the  year  eighteen  'hundred  and  fifty-one  (1851),  be  and 
it  is  hereby  authorized  and  empowered  to  borrow  money,  issue  bonds 
or  notes  therefor,  at  no  more  than  the  legal  rate  of  interest,  and  se- 
cure the  same  by  mortgage  upon  its  real  estate. 

[7891]  §  2.  The  directors  and  trustees  of  such  corporations  shall 
not  be  personally  liable  for  debts  contracted  by  virtue  of  this  act 

§  3.     This  act  shall  take  effect  on  its  passage. 


Formation  of  col- 
lateral loan  com- 
panies; their  ob- 
ject. 


Capital  stock; 
power  to  borrow. 


fioardof  directors, 
officers,  by-laws. 


An  Act  for  the  ituorporation  of  collateral  loan  companies. 

(Passed  and  took  effect  April  i6, 1885 :  83  v.  133.] 

[7892]  §  1 .  Beit  enacted  by  tlte  General  Assembly  of  the  State  of  OUo, 
That  in  all  counties,  containing  a  city  of  the  second  grade  of  the  first 
class,  any  number  of  persons  not  less  than  seven,  may  associate  and 
form  a  collateral  loan  company  in  the  manner  prescribed  by  the  Rfr 
vised  Statutes.  The  object  of  such  association  shall  be  to  make  loans 
upon  pledges  of  goods  and  chattels  of  every  kind ;  also,  on  mortgage 
on  goods  and  chattels ;  it  shall  not  do  a  deposit  or  exchange  business, 
nor  shall  it  make  loans  upon  any  other  kind  of  securities  than  thai 
above  named. 

[7893]  S  2.  The  capital  of  said  company  shall  be  raised  by  subscrip- 
tion. It  shall  not  exceeed  five  hundred  thousand  dollars,  in  shares  of 
fifty  dollars  each  ;  and  no  one  person  shall  own  more  than  one-seventh 
of  the  stock  subscribed.  It  shall  have  the  power  to  borrow  on  its  own 
notes,  not  exceeding  the  amount  of  its  capital  paid  in,  and  for  periods 
not  exceeding  one  year.     [As  amended  May  12,  1886:  83  v.  144.] 

[7894]  §  3.     The  government  of  the  company  shall  be  in  a  board 
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of  seven  directors,  who  shall  be  residents  of  the  county  where  the  as- 
sociation is  located,  five  of  whom  shall  be  chosen  annually  by  the 
stockholders,  together  with  one  to  be  appointed  by  the  governor  of 
the  state,  and  one  to  be  appointed  by  the  mayor  of  the  city  where  such 
company  may  be  located,  whose  term  of  office  shall  also  be  for  one 
year.  The  board  thus  created  shall  elect  one  of  their  number  presi- 
dent, and  such  other  officers  as  may  be  deemed  necessary.  Said  di- 
rectors may  also  establish  such  by-laws,  rules  and  regulations  for  con- 
ducting the  business  of  said  company  as  they  may  deem  necessary, 
not  inconsistent  with  the  laws  of  this  state. 

p895]  §  4.     When  twenty  thousand  dollars  have  been  duly  sub-  Organiiation. 
scribed,  and  one-fourth  of  said  subscribed  capital  has  been  actually 
paid  in,  the  stockholders  may  organize,  as  hereinbefore  provided,  and 
proceed  to  transact  business  under  the  provision  of  this  act.     \As 
amtnded  May  I2,  1886:  83  v.  144.] 

[7896]  §  5.  When  the  company  has  disposable  funds,  it  shall  loan  Loans;  rate  of  in- 
on  all  goods  and  chattels  offered,  embraced  within  its  rules  and  regu-  """•  '"• 
lations,  in  the  order  in  which  they  are  offered ;  with  the  exception  that 
the  company  shall  always  discriminate  in  favor  of  small  loans  to  the 
indigent.  It  shall  loan  to  four-fifths  of  the  appraised  value  on  gold 
and  silver  plate  and  ware,  and  to  two-thirds  of  such  value  on  all  other 
goods  and  chattels  as^  aforesaid.  In  no  case  shall  the  rate  of  interest 
charged  exceed  eight  per  cent,  per  annum,  and  any  other  charges,  in- 
cluding insurance,  investigation  of  tides,  and  the  expense  of  the 
custody  and  care  of  all  property  offered  as  security  shall  not  exceed 
ten  per  cent,  per  annum  on  the  amount  loaned.  \As  amended  May  12, 
1886 :  83  V.  144.1 

[7897]  §  6.     All  loans  shall  be  on  a  time  fixed,  and  for  a  period  of  not  Maturity  of  loao*; 
over  one  year;  and  the  pledger  shall  have  the  right  to  redeem  j^jg "«•" «"'=<•«"" 
property  pledged,  at  any  time,  within  the  spetified  period,  at  the  rate 
of  compensation  to  the  time  of  offer  to  redeem. 

[7898]  §  7.     If  the  property  pledged  is  not  redeemed  within  the  saie  of  unredeem. 
time  limited,  the  same  shall  be  sold  at  auction,  and  the  net  surplus,  ',,5,°'""^^  ,^J2l 
after  paying  loan  charges  and  expenses,  shall  be  held  one  year  for  the  "s. ''  ''**° 
owner;  when,  if  not  demanded  within  said  year,  it  shall  be  forfeited 
to  the  company.     The  company  shall  give  to  each  pledger,  a  card  in- 
scribed with  the  name  of  the  company,  the  article  or  articles  pledged, 
name  of  the  pledger,  the  amount  of  the  loan,  the  rate  of  compensa- 
tion, the  date  when  made,  the  date  when  payable,  and  the  page  of  the 
book  where  recorded. 

[7899]  §  8.     The  president  and  directors  of  said  company  shall  re-  Reports  of  coin- 
port  in  writing,  to  the  stockholders  and  to  the  governor  of  the  state,  full  P»"y''  business, 
and  accurate  statistics  of  its  business,  and  of  its  financial  condition,  in 
the  month  of  November,  in  each  year,  and  at  such  other  times  as  they 
may  be  requested  to  do  so  by  the  governor  of  the  state. 

[790(M  §  9.     The  stock  of  said  company  shall  be  transferable  only  Transfers  of  stoct 
at  the  office  of  said  company,  and  on  its  books. 

[7901]  §  10.     The  stockholders  of  said  corporations  shall  be  sub-  Applicability  of 
ject  to  the  provisions  of  section  3258  of  the  Revised  Statutes  of  Ohio,  hoUe«"°"°''" 
and  to  all  other  provisions  of  the  Revised  Statutes,  where  applicable. 

§  II.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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790a.    Boundaries  of  Washin^oo. 

790).  *'  HamiUon. 

7904.  "  Wayoe. 

7905.  '*  Adams. 

7906.  "  JeflTerson. 

7907.  *'  Hamilton,  Wayne,  and 
Knox  altered. 

7908.  Boundaries  of  Ross. 

7909.  **  Adams  and  Hamilton  al- 
tered. 

7910.  Boundaries  of  Trumbull. 

7911.  *'  Clermont. 
7913.                   "  Fairlield* 

7913.  *'  Belmont. 

7914.  Boundary  between  Jefferson  and  Wash- 

ington altered. 

791S-7916.  As  to  boundary  lines  of  Adams, 
Ross,  Clermont,  and  Hamilton. 

7917-7919.  Boundaries  of  Scioto;  Adams  al- 
tered. 

7930-7936.  Boundaries,  etc.,  of  Warren,  But- 
ler, Montgomery,  and  Greene ;  Hamil- 
ton and  Ross  altered. 

7937-7939.  Boundaries,  etc.,  of  Columbiana; 
JeflTerson  and  Washington  altered. 

7930-7932.  Boundaries,  etc.,  of  Gallia;  Wash- 
ington altered. 

7933-7935.  iJoundaries,  etc.,  of  Franklin  ;  Ross 
altered. 

7936-7938.  Boundaries,  etc.,  of  Muskingum; 
Waiihtngton  and  Fairfield  altered. 

7939*7943-  Boundaries,  etc.,  of  Highland ; 
Ross,  Adams,  and  Clermdnt  altered. 

7944-7946.  Boundaries,  etc., of  Athens;  Wash- 
ington altered. 

7947-7949.  Boundaries,  etc.,  of  Champaign; 
Greene  and  Franklin  altered. 

7950-7951.  Boundary  between  Scioto  and  GaU 
lia  altered. 

7953-7955;  Boundaries,  etc.,  of  Geauga ; 
Trumbull  altered. 

7956-7960.  Boundaries,  etc.,  of  Miami;  Mont- 
gomery altered. 

7961.     Certain  territory  attached  to  JeflTerson. 

7963-7963.  Boundary  between  Athens  and 
Gallia  altered. 

7964-7973.  Boundaries,  etc.,  of  Portage  and 
Ashtabula.^  Seat  of  justice  of  Trum- 
bull. Territory  'attached  to  Geauga, 
etc.;  Trumbull  altered. 

7973.  Boundary  line  between  Hamilton  and 
Butler. 

7974-7980.  Boundaries,  etc.,  of  Licking,  Knox, 
and  Richland;  Fairfield  altered. 

7981-7985.  Boundaries,  etc.,  of  Delaware; 
Franklin  altered. 

7986-798S.  Boundaries  between  Washington 
and  Athens  altered,  etc. 

79^799:)-  Boundaries,  etc.,  of  Stark  and 
Wayne. 

7994-7997.  Boundaries,  etc.,  of  Tuscarawas; 
Muskingum  altered. 

7998-8003.  Boundaries,  etc,  of  Preble;  Mont- 
gomery and  Butler  altered. 

800^-^006.  Boundaries,  etc.,  of  Darke ;  Miami 
altered. 

8007-8008.  Territory  attached  to  Tuscarawas ; 
JeflTerson  altered. 

8009.  1  erritory  attached  to  Trumbull;  Ash- 
tabula altered. 

8oio-8ott.  I'crritory  attached  to  Delaware; 
Franklin  altered. 

8013-8013.     Boundaries,  etc.,  of  Huron. 

8014-8016.     Boundaries,  etc.,  of  Cuyahoga. 

8017-8020.  Boundaries,  **c,,  of  Pickaway; 
Ross,  Franklin,  and  Fairfield  altered. 


Section. 

6031-8024.     Boundaries,    etc.,    of    Gncmaej; 

Muskingum  and  Belmont  altered. 

80S5-8096.  Boundaries,  etc.,  of  Coshocton ; 
Muskingum  and  Tuscarawas  altered. 

8099-8033.  Boundaries,  etc.,  of  Fayette ,  Rosa 
and  Highland  altered. 

8034-8037.  Boundaries,  etc..  of  Clinton;  Wai^ 
rcn  and  Highland  altered. 

8038-8043.  Boundaries,  etc.,  of  Madison » 
Franklin  altered. 

8044-B046.  Bo\indarieG,  etc.,  of  Cuyahoga* 
Huron,  and  Portage  altered. 

8047-8048.     Coshocton  county  organized. 

8049-8053.     Ashtabula      "  "  ;    Tp. 

8,  Trumbull  co.,  attached  to. 

8053-8055.     Wayne  county  organixed. 

8056.  Part  of  Montgomery  and  Darke  at* 
tached  to  Miami. 

8057-8050.  Boundaries  of  Cuyahoga  altered ;. 
boundaries,  etc.,  of  Medina. 

8060-8065.  Boundaries,  etc.,  of  Harrison;  Jef- 
ferson and  Tuscarawas  altered. 

8066-8068.     Richland  county  organised. 

8069.     As  to  Harrison  county. 

8070-8071.  Boundaries,  etc.^  of  Monroe  coun- 
ty; Belmont,  Washington,  and  Guern- 
sey altered. 

8073-8074.  Part  of  Highland  attached  to  Clin- 
ton, etc. 

8075-8076.  Boundary  between  Wa^ias^toD 
and  Athens  altered. 

8077-8082.  Boundaries,  etc.,  of  Pike  county; 
Ross,  Scioto,  and  Aaams  altered. 

8083-8087.  Part  of  Butler  attached  to  Warren  ; 
part  of  Warren  to  Clinton ;  boundary 
line  between  Clinton  and  Highland;, 
part  of  Highland  attached  to  Clinton. 

8088-S090.     Huron  county  organised. 

8091-8096.  Part  of  Washington  attached  to- 
Monroe;  Monroe  organized. 

8097-8099.  ^  Boundaries,  etc.,  of  Lawrence; 
Scioto  and  Gallia  altered. 

8100-8104.  Boundaries,  etc.,  of  Jackson ;  Sca^ 
oto,  Gallia,  Athens,  Rois  altered. 

8105-8107.     Darke  county  organized. 

Lawrence  county  organized. 

As  to  Butler  and  Warren  counties. 

Part  of  Licking  attached  to  Frank- 


8io8-8iti. 

8113-8113. 

8114-8117. 

li 

81 18-81 33. 


Boundaries,  etc.,  of  Perry  ;  Wash- 
ington, Muskingum,  and  Fairfield  al- 
tered. 

8133-8138.  Boundaries,  etc.,  of  Brown;  Ad- 
ams and  Clermont  altered. 

8139-8135.  Boundaries,  etc.,  of  Clarke ;  Cham- 
pai^,  Madison*  and  Greene  altered. 

8136-8138.  Boundaries,  etc.,  of  Morgan: 
Guernsey,  Washington,  and  Muskin- 
gum altered. 

8139-8145.  Boundaries  etc.,  of  Logan ;  Cham- 
paign altered. 

6146-8151.  Boundaries,  etc^  of  Hocking; 
Ross,  Athens,  and  Fairfield  altered; 
part  of  Ross  attached  to  Jackson. 

8153-8154.     Medina  county  organized. 

8155-8156.  Part  of  Champaign  attached  to 
Madison. 

8157.  Part  of  Lawrence  attached  to  Scioto. 

8158.  Part  of  Gallia  attached  to  Lawrence. 
8159-8163.     Morgan  county  organized. 
8163-8169.     Boundaries,  etc.,  of  Shelby;    Mi- 
ami altered. 

8170-8175.    Boundaries,  etc.,  of  Meigs;  Gallia 

and  Athens  altered. 
8176-8177.    As  to  lines  between  Greene  aB4 

CUrkc. 
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8313-8216. 
8217-8330. 
«83t-S334. 
8^35-8328. 


Sbctiom 

8178  As  to  Hoes  between  Adams  and  Brown. 

8179  Part  of  Morgan  attached  to  Monroe. 

8180^188.  Boundaries,  etc.,  of  Union;  Dela- 
ware, Franklin,  Madison^  and  Logan 
altered  ;  territory  attached  to  Lc^an  ; 
part  of  Kranklin  attached  to  Madison. 

8169-8194.  Boundaries,  etc.,  of  Allen,  Craw- 
ford, Hancock,  Hardin,  Henry,  Mar- 
ion, Mercer,  Paulding,  Putnam,  San- 
duskv,  Seneca,  Van  Wert,  WtUiamSf 
and  Wood. 

8195-8197.  As  10  boundary  lines  of  Champaign, 
Clarke,  Madison,  and  Union. 

8198.     As  to  eastern  line  of  Champaign. 

8199-6200.  Boundaries,  etc.,  of  Lorain;  Hu- 
ron, Cuyahoga,  and  Medina  altered. 

8aoi.     As  Co  line  between  Logan  and  Union. 

8302-8207.     Lorain  county  organized. 

-    -  '  Williams    "  " 

Marion        "  ** 

Seneca        "  " 

Mercer       "  " 

Boundaries,  etc.,  of  Holmes;  Co- 
shocton, Tuscarawas,  and  Wayne  al- 
tered. 

8139.  Part  of  Crawford  attached  to  Seneca  for 
judicial  purposes. 

8330-8331.  As  to  line  between  Madison  and 
Union. 

8e39-S338.     Holmes  county  organized. 

8a30-8>4S.     Crawford  county  organized. 

8346.    Part  of  Lawrence  attached  to  Scioto. 

8247,  "    "  Shelby  "  "  Mercer. 

8248.  As  to  certain  territory  in  Jefferson. 
8a49-8e5i.    As     to     boundary    fine     between 

Clarke  and  Madison. 

Sasa.  As  to  boundary  lines  of  Ashtabula,  Ge- 
auga, Cuyahoga,  and  Lorain. 

8353-8355.  As  to  boundary  lines  between 
Madison  and  Union. 

8256-8261.  Part  of  Medina  attached  to  Lorain ; 
part  of  Lorain  to  Cuyahoga;  as  to 
west  boundarv  of  Portage. 

8269-8365.     Part  of  Allen  attached  to  Mercer. 

8266.    As  to  line  between  Madison  and  Union. 

8267-8369.     Hancock  county  organized. 
'  837»-837i.    As  to  line  between  Union  and  Del- 
aware. 

8e7»-8374.     Allen  county  organized. 

8075-8283.  Boundaries,  etc.,  of  Carroll;  Co- 
lumbiana, Starke,  Tuscarawas,  Harri- 
son, and  Jefferson  altered;  part  of 
Columbiana  attached  to  lefTerson;  part 
of  Tuscarawas  attachea  to  Harrison. 

8064-8088.     Hardin  county  organized. 

8389-839%     As  to  Carroll  county. 

8991-8300.  Boundaries,  etc.,  of  Lucas;  San- 
dusk  v,  Wood^  and  Henry  altered. 

8301.  As  to  boundaries  of  Lucas. 

8302.  Part  of  Licking  attached  to  Perry. 
8303-8307.     Van  Wert  county  organized. 


Section 

8308-S309.    Boundaries,  etc.,  of  Brie;  Huron 

and  Sandusky  altered. 
8310-8313.     Erie  county  organized. 
8314-8315.    Part    of    Lawrence    attached    to 

Gallui. 

8316.  Paulding  county  organized. 

8317.  Part  of  Gallia  attached  to  Lawrence. 
8318-8393.     Boundaries,  etc.,  of  Summit;  Port- 
age, Medina  and  Starke  altered. 

6324-833X.  Boundaries,  etc.,  of  Ottawa;  San- 
dusky, Erie,  and  Lucas  altered ;  part  of 
Huron  attached  to  Erie. 

8333-8334.  Boundaries,  etc.,  of  Lake;  Geangii 
and  Cuyahoga  altered. 

8335-6340.     Summit  county  organized. 

8341-8349.     Lake  county  organized. 

8350.     Part  of  Ottawa  attached  to  Sandusky. 

8351-8350.  Boundaries,  etc.,  of  Wyandot; 
Crawford,  Marion,  Hardin,  and  Han- 
cock altered;  eastern  and  southern 
lines  of  Crawford. 

8360.     As  to  Wyandot  county. 

'8361-836^.  Boundaries,  etc.,  of  Defiance ;  Will- 
iams, Henry,  and  Paulding  altered. 

8370-8377.  Boundaries,  etc.,  of  Mahoning; 
rrumbull  and  Columbiana  altered. 

8378-8380.  Boundaries,  etc.,  of  AshlanH ;  Rich- 
land, Wayne,  Huron,  and  Lorain  al* 
tered. 

8390.     Part  of  Ashland  attached  to  Richland. 

8391-B393.  As  to  line  between  Stark  and  Tus- 
carawas. 

8394-8408.  Boundaries,  etc.,  of  Auglaize;  Al- 
len and  Mercer  altered;  part  of  Put- 
nam and  Mercer  attached  to  Allen; 
part  of  Darke  attached  to  Mercer; 
part  of  Van  Wert  attached  to  Putnam. 

8409-8417.  Boundaries,  etc.,  of  Morrow;  Mar- 
ion, Delaware,  Knox  and  Richland  al- 
tered; 

8418.    Part  of  Morrow  attached  to  Richland. 

8419-8436.  Boundaries,  etc.,  of  Fulton ;  Lucas, 
Henry  and  WilUams  altered  ;  limits  of 
Lucas  extended. 

8427-8437.  Boundarie^^  ctc.of  Vinton :  Gallia^ 
Athens,  Hocking,  Ross,  and  Jackson 
altered ;  part  of  Athens  attached  to 
Hocking;  part  of  Gallia  attached  to 
Jackson. 

8438-6449.  Boundaries,  etc.,  of  Noble ;  Wash* 
ington,  Morgan,  Guernsey,  and  Mon- 
roe altered  ;  part  of  WoshtngtOD  at- 
tached to  Monroe. 

8450.     As  to  Vinton  county. 

8451-8454.  Part  of  Fairfield  attached  to  Franl^ 
tin. 

8455-8456.  As  to  line  between  Logan  and 
Shelby. 

8457-^^-  As  to  line  between  Hardin  and 
Logan. 

8461-846^.  As  to  line  between  Auglaize  and 
Logan. 


Proclamation  establishing  the  boundaries  of  Washington  county, 

[Issued  July  37,  1788.] 

[7902]  Beginning  on  the  bank  of  the  Ohio  river,  where  the  western  Boundaries  of 
boundary  line  of  Pennsylvania  crosses  it,  and  running  with  that  line  to  J^unty"**°° 
Lake  Erie ;  thence  along  the  southern  shore  of  said  lake,  to  the  mouth 
of  Cuyahoga  river ;  thence  up  said  river  to  the  Portage,  between  it  and 
the  Tuscarawa  branch  of  Muskingum ;  thence  down  that  branch  to  the 
forks,  at  the  crossing  place  above  Fort  Lawrence ;  thence  with  a  line 
to  be  drawn  westerly  to  the  Portage,  on  that  branch  of  the  Big  Miami 
on  which  the  fort  stood  that  was  taken  by  the  French  in  1752,  until  it 
meets  the  road  from  the  lower  Shawnese  town  to  Sandusky ;  thence 
south  to  the  Scioto  river ;  thence  with  that  river  to  the  mouth,  and 
thence  up  the  Ohio  river  to  the  place  of  beginning. 

Proclamation  establishing  the  boundaries  of  Hamilton  county, 

[Issued  Januarys,  1790.] 

■     [7903]  Beginning  on  the  bank  of  the  Ohio  river,  at  the  confluence  ^^Zv^^^jLty. 
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Boundaries  of 
Wayne  county. 


of  the  Little  Miami,  and  down  the  said  Ohio  river  to  the  mouth  of  the 
Big  Miami,  and  up  said  Miami  to  the  standing  stone  forks  or  branch 
of  said  river,  and  thence  with  a  line  to  be  drawn  due  east,  to  the  Little 
Miami,  and  down  said  Little  Miami  river  to  the  place  of  beginning. 

Proclamation  establishing  the  boundaries  of  Wayne  county. 

(Issued  August  15,  1796.I 

[7904]  Beginning  at  the  mouth  of  Cuyahoga  river,  upon  Lake  Erie, 
and  with  the  said  river  to  the  Portage,  between  it  and  the  Tuscarawa 
branch  of  the  Muskingum ;  thence  down  the  said  branch  to  the  forks, 
at  the  carrying  place  above  Fort  Lawrence ;  thence  by  a  west  line,  to 
the  eastern  boundary  of  Hamilton  county,  (which  is  a  due  north  line 
from  the  lower  Shawnese  town  upon  the  Scioto  river)  thence  by  a 
line  west-northerly  to  southern  part  of  the  Portage,  between  the 
Miamis  of  the  Ohio  and  the  St.  Mary  river ;  thence  by  a  line  also 
west-northerly,  to  the  southwestern  part  of  the  Portage,  between  the 
Wabash  and  the  Miamis  of  Lake  Erie,  where  Fort  Wayne  now  stands ; 
thence'  by  a  line  west-northerly,  to  the  most  southern  part  of  Lake 
Michigan ;  thence  along  the  western  shores  of  the  same,  to  the  north- 
west part  thereof,  (including  the  lands  upon  the  streams  emptying  into 
the  said  lake)  thence  by  a  due  north  line  to  the  territorial  boundary 
in  Lake  Superior,  and  with  the  said  boundary  through  Lakes  Huron, 
Sinclair,  and  Erie,  to  the  mouth  of  Cuyahoga  river,  the  place  of 
beginning. 


Boundaries  of 
Adams  county. 


Proclamation  establishing  the  boundaries  of  Adams  county. 

[Issued  July  10,  1797.] 

[7905]  Beginning  upon  the  Ohio  river,  at  the  upper  boundary  of  that 
tract  of  twenty-four  thousand  acres  of  land,  granted  unto  the  French 
inhabitants  of  Gallipolis,  by  an  act  of  the  congress  of  the  United  States, 
bearing  date  the  third  of  March,  1795;  thence  down  the  said  Ohio 
river,  to  the  mouth  of  Elk  river,  (generally  known  by  the  name  of  Eagle 
creek)  and  up  with  the  principal  water  of  the  said  Elk  river  or  Eagle 
creek,  to  its  source  or  head ;  thence  by  a  due  north  line,  to  the  south- 
ern boundary  of  Wayne  county,  and  easterly  along  said  boundary,  so 
far  that  a  due  south  line  shall  meet  the  interior  point  of  the  upper 
boundary  of  the  aforesaid  tract  of  land  of  twenty-four  thousand  acres, 
and  with  the  said  boundary  to  the  place  of  beginning. 

Proclamation  establishing  the  boundaries  of  Jefferson  county. 

[Issued  July  99,  1797.] 

[7906]  Beginning  upon  the  bank  of  the  Ohio  river,  where  the  west-' 
em  boundary  of  Pennsylvania  crosses  it,  and  down  the  said  river  to 
the  southern  boundary  of  the  fourth  township  in  the  third  range,  (of 
those  seven  ranges  of  townships  that  were  surveyed  in  conformity  to 
the  ordinance  of  congress  of  the  20th  of  May,  1785)  and  with  the 
said  southern  boundary  west,  to  the  S.  W.  corner  of  the  sixth  town- 
ship of  the  fifth  range ;  thence  north,  along  the  western  boundary  of 
the  said  fifth  range  to  the  termination  thereof;  thence  due  west,  to  the 
Muskingum  river,  and  up  the  same  to  and  with  the  Portage,  between 
it  and  the  Cuyahoga  river;  thence  down  Cuyahoga,  to  Lake  Erie; 
thence  easterly,  along  the  shores  of  the  lake,  to  the  western  boundary 
of  Pennsylvania,  and  south  with  the  same,  to  the  place  of  beginning. 

Proclamation  altering  the  boundaries  of  Hamilton,    Wayne,  and  Knox 

Alteration  of  the  COUntieS. 

boundaries  of  [Issued  June  aa,  1798.] 

wdTcoox'c^un'ueV      [7907]  The  western  boundary  of  the  county  of  Hamilton,  shaU 


Boundaries  of 
Jefferson  county. 
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begin  at  the  spot  on  the  bank  of  the  Ohio  river,  where  the  general 
boundary  Hne  between  the  lands  of  the  United  States  and  the  Indian 
tribes,  established  at  Greenville  the  third  day  of  August,  1795,  inter- 
sects the  bank  of  that  river,  and  run  with  that  general  boundary  line 
to  Fort  Recovery,  and  from  thence  by  a  line  to  be  drawn  due  north 
from  Fort  Recovery,  until  it  intersects  the  southern  boundary  line  of 
the  county  of  Wayne  and  the  said  line  from  the  Ohio  to  Fort  Recovery, 
and  from  thence  to  the  southern  boundary  of  the  county  of  Wayne, 
shall  also  be  the  eastern  boundary  of  the  county  of  Knox. 

Proclamation  establishing  the  boundaries  of  Ross  county. 

(Issued  August  ao.  179S.) 

[7908]  Beginning  at  the  forty-second  mile  tree,  on  the  line  of  the  Boundarioof 
original  grant  of  land  by  the  United  States  to  the  Ohio  company,  which  •*""'  «"»»■"»• 
line  was  run  by  Israel  Ludlow,  and  running  from  theince  west,  until  it 
shall  intersect  a  line  to  be  drawn  due  north  from  the  mouth  of  Elk 
river,  (commonly  called  Eagle  creek)  and  from  the  point  of  intersec- 
tion running  north,  to  the  southern  boundary  of  the  county  of  Wayne, 
and  from  thence  easterly  with  the  said  boundary  of  Wayne,  until  a 
north  line  to  be  drawn  from  the  place  of  beginning,  shall  intersect  the 
same ;  and  if  it  should  be  found  that  a  north  line  drawn  from  the  place 
of  beginning,  wiU  not  intersect  the  said  southern  boundary  of  Wayne, 
then  an  east  line  is  to  be  drawn  from  the  eastern  termination  of  the 
said  boundary,  until  it  shall  intersect  the  aforesaid  north  line  to  be 
drawn  from  the  place  of  beginning. 

Proclamation  altering  the  eastern  boundary  of  Adams  county. 

[Issued  August  90,  and  took  effect  September  1, 1798.} 

[7909]  To  begin  on  the  bank  of  the  Ohio,  where  Elk  river  or  Eagle  Alteration  of  east- 
creek  empties  into  the  same,  and  run  from  thence  due  north,  until  it  A^m"Jo!nty°' 
intersects  the  southern  boundary  of  the  county  of  Ross;  and  all  and 
singular  the  lands  lying  between  the  said  north  line  and  Elk  river 
or  Eagle  creek  shall,  after  the  said  first  day  of  September  next,  be 
separated  from  the  county  of  Hamilton,  and  added  to  the  county  of 
Adams. 

Proclamation  establishing  the  boundaries  of  Trumbull  county. 

[Issued  July  io»  1800.) 

[7910]  Beginning  at  the  completion  of  the  41st  degree  of  north  lati-  Boundaries  of 
tude,  one  hundred  and  twenty  miles  west  of  the  western  boundary  of  '""  "  "*"""'• 
Pennsylvania,  and  running  from  thence  by  a  line  to  be  drawn  north 
parallel  to  and  one  hundred  and  twenty  miles  west  of  the  said  west 
line  of  Pennsylvania,  and  to  continue  north  until  it  comes  to  42 
degrees  2  minutes  north  latitude ;  thence  with  a  line  to  be  drawn  east, 
until  it  intersects  the  said  western  boundary  of  Pennsylvania ;  thence 
with  the  said  western  boundary  of  Pennsylvania  south,  to  the  comple- 
tion of  the  41st  degree  of  north  latitude,  and  from  thence  west,  to  the 
place  of  beginning. 

Proclamation  establishing  the  boundaries  of  Clermont  county. 

[Issued  December  6,  1800.] 

[7911]  Beginning  at  the  mouth  of  Nine-mile  oi:  Muddy  creek,  where  it  Boundaries  of 
discharges  itself  into  the  Ohio,  and  running  from  thence  with  a  straight    "™°"  ""*"  '• 
line,  to  the  mouth  of  the  east  branch  of  the  Little  Miami  river;  thence 
with  the  Little  Miami  river,  to  the  mouth  of  O'Banion's  creek;  thence 
with  a  due  east  line,  until  it  shall  intersect  a  line  drawn  due  north 
from  the   mouth  of  Elk  river  or  Eagle  creek ;  thence  with  that  line 
south,  to  the  mouth  of  the  said  Elk  river  or  Eagle  creek,  and  from 
thence  with  the  Ohio,  to  the  place  of  beginning. 
VOL.  n— 34 
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Proclamation  establishing  the  boundaries  of  Fairfield  County. 

(Issued  December  9,  1800.] 

Boundaries  of  [7912]  Beginning  at  a  point  in  the  east  line  of  the  fifteenth  range  of 

Furfieia  county,  townships,  and  west  of  the  fourteenth  range,  as  surveyed  in  pursuance 
of  the  ordinance  of  congress  of  the  20th  of  May,  1795,  where  the  said 
line  intersects  the  south  boundary  line  of  the  military  land,  and  run- 
ning from  thence  north,  until  it  intersects  the  Indian  boundary  line ; 
thence  returning  to  the  before-mentioned,  and  running  south  by  the 
said  range  line  between  the  fourteenth  and  fifteenth  ranges,  until  it 
intersects  the  north  boundary  line  of  the  Ohio  company's  purchase ; 
thence  with  the  said  northern  boundary  line  due  west,  to  the  north- 
west corner  of  the  said  Ohio  company's  purchase ;  thence  south,  six 
miles ;  thence  with  a  line  drawn  due  west,  until  it  intersects  the  west- 
ern boundary  of  the  twentieth  range  of  townships;  thence  with  the 
western  boundary  of  the  said  twentieth  range,  to  the  before  mentioned 
Indian  boundary  line,  and  with  that  line  of  limit  to  the  before-men- 
tioned intersection  of  that  boundary  line. 

Proclamation  establishing  the  boundaries  of  Belmont  county. 

[Issued  September  7,  i8os.] 

Boundaries  of  Bel-  [7913]  Beginning  on  the  Ohio  river,  at  the  middle  of  the  fourth 
Boat  county.  township  of  the  second  range  of  townships,  in  the  seven  ranges,  and 
running  with  the  line  between  the  third  and  fourth  sections  of  that 
township  north,  to  the  western  boundary  of  the  said  seven  ranges; 
thence  south  with  the  said  western  boundary,  to  the  middle  of  the  fifth 
township,  in  the  seventh  range  of  townships;  thence  east,  with  the 
line  between  the  third  and  fourth  sections  of  the  said  fifth  township, 
to  the  Ohio  river,  ahd  from  thence  with  the  Ohio  river,  to  the  place 
of  beginning. 

An  Act  to  alter  the  boundary  line  between  the  counties  of  Jejferson  and 

Washington. 

[Approved  December  19, 1799-) 

Preamble.  Whereas  the  legislature  has  received  information  that  it  will  tend  to 

the  convenience  of  some  of  the  inhabitants  of  the  aforesaid  counties 

to  have  the  division  line  altered :  therefore, 

Une  of  division         [7914]     Bc  it  enacted,  etc..  That  the  line  dividing  said  counties  shall 

ti«"J."wa'Lh"""ii  ^®  ^  follows,  to  wit:  beginning  on  the  Ohio  river  at  the  southern 

*Bd  Jefferson?*'""  boundary  of  the  fourth  township  in  third  range  of  those  seven  ranges 

of  townships,  that  were  surveyed  in  conformity  to  the  ordinance  of 

congress  of  the  twentieth  of  May,  one  thousand  seven  hundred  and 

eighty-five,  and  with  said  southern  boundary  of  said  township  west  to 

the  southwest  corner  of  the  seventh  township  in  the  sixth  range; 

thence  north  along  the  western  boundary  of  the  said  range  to  the 

termination  thereof,  continued  a  north  line  until  it  strikes  the  southern 

boundary  line  of  the  Connecticut  reserve. 

An  Act  to  ascertain  the  boundaries  of  certain  counties. 

(Approved  January  33,  i8o3.] 

Sarveyors directed  [7915]  §  I.  Be  it  enacted,  etc..  That  the  dividing  line  between  the 
div^d"^"'!'"  s'^f  counties  of  Adams  and  Ross,  west  of  the  Scioto  river,  the  dividing  line 
ccrtaln^countics.  between  Adams  and  Clermont  counties,  the  dividing  line  between 
Ross  and  Clermont  counties,  so  much  of  the  dividing  lines  between 
Hamilton  and  Clermont  counties,  as  lies  between  the  Ohio  river  and 
the  mouth  of  the  East  fork  of  the  Little  Miami  river,  and  the  dividing 
line  between  Hamilton  and  Ross  counties,  shall  be  ascertained  by 
the  surveyors  of  the  said  counties.     The  surveyors  of  e.ach  county, 
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or  his  or  their  deputies,  shall  be  present  at  the  running  the  division 
lines  aforesaid,  in  which  his  or  their  counties  are  interested,  and  shall 
run  and  mark  the  said  lines  by  the  true  meridian,  as  near  as  may  Une«  to  b«  mark. 
be,  and  number  each  mile  on  such  lines  with  a  marking  iron,  on  a  ^^_;j_^<' '"''« '""" 
tree,  as  near  as  may  be  to  the  end  of  each  mile;  and  the  different 
surveyors  shall  make  out  two  plats  of  the  line  or  lines  that  their  county  xo  make  out  two 
is  bounded  with,  describing  the  different  water  courses  that  the  line  p'*">  «"• 
or  lines  cross  or  crosses,  and  all   remarkable  objects;  one  of  which 
shall  be  delivered  to  the  clerk  of  the  court  of  general  quarter-sessions, 
and  the  other  recorded  in  his  oflice:  and  there  shall  be  allowed  and 
paid  to  each  surveyor,   one  dollar,  for  each  mile  run  as  aforesaid, 
out  of  their  county  treasury  respectively,  which  shall  include  all  the 
expenses  of  running  and  marking  the  lines  aforesaid;  and  each  sur- 
veyor shall  pay  his  respective  portion  of  the  expenses  incurred  in 
running  the  said  lines. 

[7919]  §3.  That  it  shall  be  the  duty  of  the  surveyor  of  the  county  surveyor  of  the 
of  Ross,  to  give  notice  to  the  surveyors  of  the  counties  of  Adams,  county  of  Rom 
Clermont,  and  Hamilton,  of  the  time  and  jilace  he  will  commence  cenab''<urv°ey° 
running  the  line  between  their*  respective  counties;  the  surveyor  of  ""■ 
the  county  of  Hamilton  shall  give  notice  to  the  surveyor  of  the  county  rv       <• 

<■    ^1  <-     i         •  Y      .  .  .,.  .  .  '    Duty  of  survey- 

of  Clermont,  of  the  time  and  place  he  will  commence  running  the  orsofthecoumie* 
aforesaid  line,  between  their  respective  counties;  and  the  surveyor  of  ajS^''"""'"'' 
the  county  of  Adams,  shall  give  notice  to  the  surveyor  of  the  county 
of  Clermont,  of  the  time  and  place  he  will  commence  running  the  line 
between  their  respective  counties;  and  if  either  of  the  surveyors,  or 
his  deputy,  in  either  of  the  above  cases,  shall  not  attend  at  the  time  , 

and  place  mentioned  in  the  said  notice,  then  the  other  party  siiall 
proceed  to  the  running  of  the  line  or  lines,  as  the  case  may  be, 
which  shall  be  as  valid  as  if  the  surveyor  of  each  county  were  present; 
and  in  that  case  the  surveyor,  or  who  runs  the  line,  shall  receive  the 
compensation  allowed  from  each  county:  provided,  that  the  line  com-  Proviwu 
mencing  at  the  mouth  of  Eagle  creek,  between  the  counties  of  Adams 
and  Clermont,  shall  be  run  and  completed  on  or  before  the  first  day 
of  April  next;  and  all  the  other  lines  aforesaid  shall  be  run  and  com- 
pleted on  or  before  the  ^rst  day  of  May  next. 

An  Act  to  establish  the  county  of  Scioto. 

(Passed  March  24, 1803:  1  v.  8.) 

[7917]  §  I.  Be  it  enacted,  etc..  That  all  that  tract  of  country,  compre-  Boundaries  of  th« 
hended  in  the  following  boundaries,  be,  and  the  same  is  hereby  county  of  Scioto. 
erected  into  a  county,  by  the  name  of  the  county  of  Scioto,  to  wit: 
beginning  on  the  Ohio,  one  mile  on  a  straight  line  below  the  mouth 
of  the  lower  Twin  creek;  thence  north  to  Ross  county  line;  thence 
east  with  said  county  iine  to  the  line  of  Washington  county;  thence 
south  with  said  line  to  the  Ohio;  thence  with  the  Ohio  to  the  place 
of  beginning. 

{7918]  §  2.  That  all  actions,  suits  and  prosecutions,  now  pending  in  ^^^.^  ^ 
the  county  of  Adams,  shall  be  determined  in  the  said  court;  and  that  pc'nlTinK  iTb'c 
all  fines,  forfeitures  and  public  dues,  which  have  incurred  to  or  which  I'daTO'counti 
are  due  and  owing  to  the  county  of  Adams,  shall  be  collected  by  the 
sheriff  or  collector  of  the  said  county,  in  the  same  manner  as  though 
no  division  had  taken  place. 

[7i)19]§3.  That  until  a  permanent  seat  of  justice  shall  be  fixed  in  ^lexandn 
the  county  of  Scioto,  by  commissioners  for  that  purpose,  Alexandria  temporary'teat  o( 
?hall  be  the  temporary  seat  of  justice,  and  courts  held  at  the  house  J"""='- 
of  John  Collins. 
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c»j<mencemcDt  §  4*       That  this  act  shall  take  efTect  and  be  in  force  from  and 

»ft>.iSr-t.  ;^fteI■      tjjj.       fijst      (Jay      of       ^ay       QgjjJ 

I 
An  Act  for  the  division  oj  the  counties  of  Hamilton  and  Ross. 

(Passed  March  24.  18at:  1  v.  9.] 

Boundatiei  of        [7920]  §  I.  Be  it  eiMcted,   etc. ,    That  all    that  part  of  the  county  r  f 
wlreen"'^'^       Hamilton  included  within  the  following  bounds,  viz:  beginning  at  the 
northeast  corner  of  the  county  of  Clermont,  running  thence  west  with 
the  line  of  said  county  to  the  little  Miami;  thence  up  the  same,  with 
the  meanders  thereof,  to  the  north  boundary  of  the  first  tier  of  sec- 
tions in  the  second  entire  range  of  townships  in  the  Miami  purchase; 
thence  west  to  the  northeast  corner  of  section  number  seven,  in  the 
third   township  of  the   aforesaid    range;    thence   north   to   ihe   great 
Miami;  thence  up  the  same  to  the  middle  of  the  fifth  range  of  town- 
ships; thence  east  to  Ross  county  line;   thence  with  the  same  south 
to  the  place  of  beginning,  shall  compose  one  new  county,  to  be  called 
and  known  by  the  name  of  Warren." 
BoundariejofBic   [7921]  §  2.    That  all  that  part  of  the  county  of  Hamilton,  included 
eouniy  of  Bjtivr.    ,vithin  tlie  following  bounds,  viz :  beginning  at  the  southwest  corner 
of  the  county  of  Warren,  running  thence  west  to  the  state  line;  thence 
with  the  same  north  to  a  point  due  west  from  the  middle  of  the  fifth 
range  of  townships  in  the  Miami  purchase;  thence  east  to  the  north- 
west corner  of  the  aforesaid  county  of  Warren;  thence  bounded  by 
the  west  line  of  the  said  county  of  Warren  to  the  place  of  beginning, 
shall  compose  a  second  new  county,  called  and  known  by  the  name 
of  Butler. 
Boundaries  of  rt.*    [''922]  §  3.  That  all  that  part  of  the  county  of  Hamilton,  included 
couniy  of  Mont-  within  the  following  boundaries,  viz:   beginning  on  the  state  line  at 
gomery.  ^^  north west  corner  of  the  county  of  Butler;  thence  east  with  the 

lines  of  Butler  and  Warren  to  the  east  line  of  section  number  six- 
teen  in  the  third   township  and   fifth   range;   thence   north  eighteen 
miles;  thence  east  two  miles;  thence  north  to  the  state  line;  thence 
with  the  same  to  the  west  boundary  of  the* state;  thence  south  with 
the  said  boundary  to  the  beginning,  shall  compose  a  third  new  county, 
called  and  known  by  the  name  of  Montgomery. 
Boundaries  of  the    [7923]  §4.  That  all  that  part  of  the  county  of  Hamilton  and  Ross, 
county  of  Green,    induced  in  the  following  boundaries,  viz:  beginning  at  the  southeast 
corner  of  the  county  of   Montgomery,  running  thence  east  to  Ross 
county  line,  and  the  same  course'  continued  eight  miles  into  the  said 
county  of  Ross;  thence  north   to  the  state  line;  thence  westwardly 
with  the  same  to  the  east  line  of  Montgomery  county ;  thence  bounded 
by  the  said  line  of  Montgomery  to  the  beginning,  shall  compose  a 
fourth  new  county,  called  and  known  by  the  name  of  Green. 
Sheriffs,  etc..  to       [7924]  §  5.  That  it  shall  be  lawful  for  the  coroners,  sheriffs,  consta- 
du« unpi^dby'"'^  ^'^^  ^"^  collectors  of  the  counties  of   Hamilton  and  Ross  to  make 
the  inhabitants  of  distfcss  for  all  dues  and  oflicers'  fees  un])aid  by  the  inhabitants  within 
at'thcVLe"o"the  the  boimds  of  any  of  the  said  new  counties,  at  the  time  such  division 
division.  %\i'a}\  take  place,  and  they  shall  be  accountable  in  like  manner  as  if 

this  act  had  not  been  passed;  and  the  courts  of  Hamilton  and  Rofs 
counties  shall  have  jurisdiction  in  all  actions  and  suits  pending  therein 
at  the  time  of  said  divisions;  and  they  shall  try  and  determine  the 
same,  issue  process  a.icl  award  execution  thereon. 
i!?^^5ic"in  War-    [^925]  $5  6.  That  un^.i  •  eimanent  seats  of  justice  shall  be  affixed  in 
ten.  Butler,  Mont-  the   Several   new  councies   by  commissioners  appointed  for  that  pur- 
SSreM?'' ""''         pose,  the  following  places   shall    be   temporary  seats   of  justice,  and 
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courts  shall  be  held  thereat:  In  the  county  of  Warren,  at  the  house 
of  Ephraim*  Harthaway,  on  Turtle  creek ;  in  the  county  of  Butler,  at 
the  house  of  John  Turence,  in  the  town  of  Hamilton ;  in  the  county 
of  Montgomery,  at  the  house  of  (Jeorge  Newcum,    in  the  town  of 

Dayton;  for  the  county  of  Green,  at  the  house  of  Owen  Davies,  on  ''jj 

Beaver  creek.  A 

[7936]  §7.  That  all  the  inhabitants  of  the  counties  of  Montgomery  „  ^! 

and  Green,  who  live  north  of  the  eighth  range,  shall   be  exempted  \i^7or^r°Smfi  ^'^'_. 

from    paying  any  tax  for  the  purpose  of  erecting  court  houses  and  j^d'j'Jis"'""'  •''A'^ 
jails  in  the  aforesaid  counties  of  Montgomery  and  Green.                                                               .    J?- S 

§  8.       That  this  act  shall  commence  and  be  in  force,  from  and  conuncnctment.  'i^ 

after  the  first  day  of  May  next  /.fi 

■    ^M 

An  Act  for  the  erecting  a  part  of  tlu  counties  of  fefferson  and  Wcuhington  , 

into  a  separata  county,  by  the  name  of  Columbiana.  1  ■,  'jJ^J 

(Passed  March  25.  ISat :  1  V.  15.]  _  'tX*' 

[7927]  %  I.  Be  it  enacted,  etc. ,  That  all  that    part  of  the  counties  of  Boundaries  of 
Jefferson  and  Washington  as  comes  within  the  following  •  boundaries,  J?*,  ""^■^'■^^  °' 
be,  and  the  same  is  hereby  laid  off  and  erected  into  a  separate  county, 
which  shall  be  known  by  the  name  of  Columbiana :  beginning  at  the 

north  of  Yellow  creek,  on  the  north  side  of  the  same ;  thence  up  said  .^/i 

creek,  with  the  meanders  thereof,  to  the  northern  boundary  of  the 
eighth  township  in  the  second  range;  thence  with  the  same  west,  to 
the  western  boundary  of  the  seventh  range;  thence  north,  to  the  north-  > 

west  corner  of  the  sixteenth  township  in  the  said  seventh  range; 
thence  west,  on  the  south  boundary  of  the  ninth  townships  in  the 
eighth  and  ninth  ranges  to  the  Muskingum  river;  thence  up  the  said 
river,  with  the  meanders  thereof,  to  the  southern  boundary  of  the 
county  of  Trumbull:  thence  with  the  same  east,  to  the  Pennsylvania 
line;  thence  with  the  said  line  south,  to  the  Ohio  river;  thence  down 
the  same,  with  the  meanders  thereof,  to  the  beginning.  '* 

[7928]  §2.  That  from  and  after  the  first  day  of  May  next,  the  said  Commcnc<:«cnt. 
county  shall  be  vested  with  all  the  powers,  privileges  and  immunities 
of  a  separate  and  distinc:t   county:   provided,  always,  that  all  actions  Actions,  dr., 
and  suits  which   may  be  pending    in   the  counties   of  Jefferson   and  5"  and  WashTng- 
Washington,  on  the  said  first  day  of  May  next,   shall   be  prosecuted  ion,  to  be  prosc- 
and  carried   on  to  final  judgment  and  execution;  and  all  taxes,  fees,  h"d*noi  bUn"""" 
fines  and  forfeitures,  which  shall  be  then  due,  shall  be  collected  in  P^^'i 
the  same  manner  as  if  this  act  had  never  been  passed. 

[7929]  §3.  Thai;  until  a  permanent  seat  of  justice  be  fixed  in  the  Temporary  seats 
said  county,  by  commissioners  appointed   for  that  purpose,  the  tem-  "fjustice. 
fwrary  seat  of  justice  shall  be  at  the  house  of  Matthias  Lowrey,  in  the  , ' 

twelfth  township  and  second  range;  and  courts  shall  be  held  thereat, 
in  and  for  the  county  of  Columbiana  aforesaid. 

An  Act  for  the  division  of  the  county  of  Washington. 

[Passed  March  25, 1803:  1  v.  19.]  • 

[7930]  §  I.  Be  it  enacted,  etc.,  That  all  that  part  of  the  county  of  Wash-  Boundaries  of 
ington,    included  within  the  following  boundaries,  viz :    beginning  at  ^* ''"  '^'"""''• 
the  mouth   of  Shade  river,    thence  up  the  same,  with  the   meanders 
thereof,  until  it  intersects   the  east  and  west  line  between  the  third 
and   fourth  townships   in  the  eleventh   range :  thence  west  with   the 
same  to   the  east  boundary  of   Ross  county;  thence   south  with   the 
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SheriRt,  etc.,  to 
make  distress 
for  dues,  etc. 
unpaid  at  tae 
division. 


same,  to  the  northeast  corner  of  the  county  of  Adams ;  thence  with 
the  easterly  boundary  of  the  same  to  the  Ohio  river;  thence  up  the 
same,  with  the  meanders  thereof,  to  the  place  of  beginning,  shall  com- 
pose a  new  county,  called  and  known  by  the  name  of  Gallia. 

[7931]  §  2.  That  it  shall  be  lawful  for  coroners,  sheriffs,  constables  and 
collectors,  df  the  county  of  Washington,  to  make  distress  for  all  dues 
and  officers'  fees  unpaid  by  the  inhabitants  within  the  bounds  of  the 
said  new  county  of  Gallia,  at  the  time  such  division  shall  take  place, 
and  they  shall  be  accountable  in  like  manner  as  if  this  act  had  not 
been  passed;  and  the  courts  of  the  county  of  Washington  shall  have 
jurisdiction  in  all  actions  and  suits  pending  therein  at  the  time  of  said 
division,  and  they  shall  try  and  determine  the  same,  issue  process 
and  award  execution  thereon. 

[7933]  §3-  That  the  temporary  seat  of  justice  shall  be,  and  hereby 
is  established  on  the  public  square,  in  the  town  of  Gallipolis,  until  the 
permanent  seat  is  fixed  by  commissioners,  as  the  law  may  direct. 

§  4.       That  this  act  shall  commence  and  be  in  force,  from  and 
after  the  thirtieth  day  of  April  next. 


Gallipolis  the 
temporary  seat 
of  ju:>tice. 


Commence- 
ment of  this  act. 


Boundaries  of 
the  county  of 
franklin. 


Tax(»^  etc.,  to 
be  culltcted  as 
if  the  county 
had  not  l>een 
divided. 


Franklin  seai^ 
of  justice  until 
permanently 
established. 


Commence. 
acDt  of  this  act. 


An  Act  to  establish  the  county  of  Franklin. 

[Passed  March  30, 1808:  1  v.  26.] 

[7983]  §  I.  Be  it  enacted,  etc..  That  all  that  part  of  the  county  of  Ross, 
contained  within  the  following  boundaries,  to  wit:  beginning  on  the 
western  boundary  of  the  twentieth  range  of  townships  east  of  the 
Scioto  river,  at  the  corner  of  sections  number  twenty-four  and  twenty- 
five,  in  the  ninth  township  of  the  twenty -first  range,  surveyed  by  John 
Matthews;  thence  west,  until  it  intersects  the  eastern  boundary  line 
of  Green  county ;  thence  north  with  said  line  until  it  intersects  the 
state  line ;  thence  eastwardly  with  the  said  line  to  the  northwest  comer 
of  Fairfield  county;  thence  with  the  western  boundary  line  of  Fair- 
field to  the  point  of  beginning,  shall  form  a  separate  and  distinct 
county,  to  be  called  by  the  name  of  Franklin. 

E7934-]  §  2.  That  all  taxes  and  officers'  fees  which  '  may  be  due  from 
le  inhabitants  of  the  said  county  of  Franklin  to  the  county  of  Ross, 
at  the  commencement  of  this  act,  shall  be  collected  and  paid  in  like 
manner  as  if  the  said  county  had  not  been  divided ;  and  the  same 
proceedings  shall  be  had  in  all  process,  judgments  and  executions 
which  may  be  pending  in  the  said  county  of  Ross  at  the  commence- 
ment of  this  act,  as  would  have  taken  place  had  it  never  been  passed. 
[7935]  §  3.  That  courts  for  the  said  county  of  Franklin  shall  be  holden 
in  the  town  of  Franklinton  until  a  permanent  seat  of  justice  be  estab- 
lished therein,  agreeably  to  the  provisions  of  the  act  entitled,  "an  act 
establi.shing  seats  of  justice." 

§  4.      This  act  shall  commence  and  be  in  force  from  and  after 
the  tliuiietji  day  of  April  next.  • 


Itoandaries  of 
the  county  of 
Muskingum. 


An  Act  to  establish  the  county  of  Muskingum. 

[Passed  January  7, 1801:  2  v.  68.] 

[7936]  §  I.  Be  it  enacted,  etc..  That  so  much  of  the  counties  of  Wash- 
ington  and  Fairfield  as  comes  within  the  following  boundaries,  be 
and  the  same  is  hereby  erected  into  a  separate  and  distinct  county, 
which  shall  be  known  by  the  name  of  Muskin^m,  to  wit:  beginning 
at  the  northwest  corner  of  the  ninth  township,  in  the  ninth  range  of 
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the  United  States  military  lands,  thence  with  the  western  boundary 
line  of  said  range,  south,  to  the  southern  boundary  line  of  said  mili- 
tary lands,  thence  with  the  same,  west,  to  the  western  boundary  line 
of  the  fifteen^th  range  of  public  lands,  thence  with  the  said  line,  south, 
to  the  southwest  corner  of  the  sixteenth  township  of  the  fifteenth  range, 
thence  eastwardly  with  the  south  boundary  of  the  sixteenth  to\vnship, 
till  it  intersects  the  west  boundary  of  the  twelfth  range,  thence  with 
the  sectional  lines,  east,  to  the  western  boundary  line  of  the  seventh 
range,  thence   with  the  same,  north,  to   the  northeast  corner  of  the  \ 

military  tract,  thence  with  the  north  boundary  line  of  the  tenth  town- 
ship in  the  first  and  setJond  ranges  of  said  military  lands,  west,  until 
intersected  by  the  Indian  boundary  line,  thence  with  the  same,  west- 
wardly,  to  the  place  of  beginning. 

[7J)37]  S  2.  That  from  and  after  the  first  day  of  March  next,  the  said  Proviso  as  to 
county  of  Muskingum  shall  be  vested  with  all  the  powers,  privileges  "lllj"^'  ""  •  ''*" 
and  immunities  pf  a  separate  and  distinct  county :  provided,  always, '"°  '"*' 
that  all  actions  and  suits  which  may  be  pending  on  the  said  first  day 
of  March  next,  shall  be  prosecuted  and  carried  into  final  judgment 
and  execution,  and  all  taxes,  fees,  fines  and  forfeitures,  which  shall 
be  then  due,  shall  be  collected  in  the  same  manner  as  if  this  act  had 
never  been  passed. 

[79381  §3.  That  the  tempor?ry  seat  of  justice  for  said  county,  shall  Temporair 
be  at  the  town  of  Zanesville,  until  the  permanent  seat  shall  be  fixed  »«t  of  justice, 
according  to  law. 

§  4.      That  this  act  shall  commence  and  be  in  force,  from  and  when  to  take 
after  the  first  day  of  March  next.  '=''^°"- 

An  Act  erecting  a  part  of  the  counties  of  Ross,  Adams  and  Clermont,  into 
a  separate  county,  by  the  name  of  Higldand. 

[Passed  February  IR,  1805:  S  v.  236.) 

[7939]  %i.  Beit  enacted,  et:..  That  all  that  part  of  the  counties  of  Ross,  Boundaries 
Adams  and  Clermont,  within  the  following  boundaries,  be  and  the 
same  is  hereby  laid  o.T  and  erected  into  a  separate  county,  which 
shall  be  known  by  the  name  of  Highland:  beginning  at  the  twenty 
mile  tree,  in  the  line  between  Adams  and  Clermont  counties,  which 
is  run  north  from  the  mouth  of  Eagle  creek,  on  the  Ohio  river,  and 
running  thence  east  twelve  miles;  thence  northeastwardly  uhtil  it 
intersects  the  line  which  wjs  run  between  the  counties  of  Ross  and 
Scioto  and  Adams,  at  the  eighteen  mile  tree  from  the  Scioto  river; 
thence  northwardly  to  the  mouth  of  the  Rocky  fork  of  Paint  creek; 
thence  up  main  Paint  creek,  by  the  bed  thereof,  including  John  Watt's 
survey  of  one  thousand  acres,  on  which  the  town*  of  Greenfield  is 
situate,  to  the  south  line  of  Franklin  county;  thence  with  said  line 
west,  to  the  east  line  of  Green  county ;  thence  with  said  line  south,  to 
the  southeast  corner  of  said  county;  thence  with  the  south  line  thereof 
west,  to  the  northeast  corner  of  Clermont  county,  and  from  the  be- 
ginning west,  to  the  north  fork  of  White  Oak  creek ;  thence  north  to 
the  south  line  of  Warren  county;  thence  with  said  line  east  to  the 
corner  between  Clermont  and  Warren  counties. 

f7940J  §  2.  That  from  and  after  the  first  day  of  May  next,  said  county  Proviso  as  to 
shall  be  vested  with  all  the  powers,  privileges  and  immunities  of  a  actions,  etc.,  >„ 
separate  and  distinct  county,  provided,  that  it  shall  be  lawful  for  the  P'"*^'"* 
coroners,  sheriffs,  constables  and  collectors  for  the  counties  of  Ross, 
Adams  and  Clermont,  to  do  and  perform  all  the  duties  which  they 
are  or  may  be  required  to  do  in  their  respective  counties,  within  the 
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Seat  uf  justice  to 
be  fixed  within 
certain  limits. 


Certain    inhab- 
itants exempt 
froin  taxation,  etc. 


Temporary  seat 
of  justice. 


bounds  of  said  county  of  Highland,  before  the  said  division  shall  t^ke 
place ;  and  all  suits  and  actions,  which  are  or  may  be  pending  therein 
at  the  time  of  said  division,  shall  be  tried  and  determined  in  the  same 
manner  as  though  a  division  had  not  taken  place. 

[7941]  §3.  That  all  that  part  of  the  county  of  Highland,  which  shall 
lie  south  of  an  east  line  drawn  from  the  forty-four  mile  tree,  in  the 
line  which  divides  the  counties  of  Adams,  Clermont,  Ross  and  War- 
ren, to  Paint  creek,  shall  be  a  district,  within  which  and  within  four 
miles  of  the  common  center  thereof,  the  commissioners  who  may  be 
appointed,  agreeably  to  an  act,  entitled,  "an  act  establishing  seats  of 
justice,"  shall  fix  the  permanent  seat  of  justide  for  the  said  county  of 
Highland. 

[794*2]  §4.  That  all  the  inhabitants  within  the  said  county  of  High- 
land, who  do  now,  or  may  hereafter  reside  north  of  the  east  and  west 
line  mentioned  in  the  third  section  of  this  act,  shall  be  exempted  from 
paying  any  county  rates  or  levies,  for  the  purpose  of  erecting  public 
buildings  therein. 

[79431  §5.  That  the  courts  to  be  held  in  the  said  county  of  High- 
land, shall  be  holden  in  the  town  of  New  Market,  until  a  permanent 
Seat  of  justice  shall  be  established  in  said  county. 


Boundaries. 


An  Ad  establishing  the  county  of  Athens. 

[Passed  February  20, 1805:  S  v.  283.) 

[7944]  §  1.  Be  it  enacted,  etc..  That  .so  much  of  the  county  of  Wash- 
ington as  is  contained  in  the  following  boundaries,  be  and  the  same 
is  hereby  erected  into  a  separate  county,  which  shall  be  known  by 
the  name  of  Athens,  to  wit:  beginning  -at  the  southwest  corner  of 
township  number  ten,  range  seventeen ;  thence  easterly  with  the  line 
between  Gallia  and  Washmgton  counties,  to  the  Ohio  river;  thence 
up  said  river  to  the  mouth  of  Big  Hockhockin^  river ;  thence  up  the 
said  Hockhocking  river  to  the  east  hne  of  township  number  six,  of 
the  twelfth  range;  thence  north  on  said  line  to  the  northeast  corner 
of  the  eighth  township,  in  the  said  twelfth  range;  thence  west  to  the 
east  line  of  Fairfield  county;  thence  south  on  said  county  line  and 
the  line  of  Ross  county,  to  the  place  of  beginning. 
[7945]  §  2.  That  from  and  after  the  first  day  of  March  next,  the  said 
county  of  Athens,  shall  be  vested  with  all  the  powers,  privileges  and 
immunities  of -a  separate  and  distinct  county:  provided,  alway.s,  that 
all  actions  and  suits  which  may  be  pending  on  the  said  first  day  of 
March  next,  shall  be  prosecuted  and  carried  into  final  judgment  and 
execution,  and  all  taxes,  fees,  fines  and  forfeitures,  which  shall  be 
then  due,  shall  be  collected  in  the  same  manner  as  if  this  act  had 
never  been  passed. 
Athens,  seat  of  [^946]  §  3.  That  the  seat  of  justice  for  said  county,  is  hereby  estab- 
i""'<:e:'  "hen  ">  lished  in  the  town  of  Athens,  any  law  to  the  contrary  notwithstand- 
ing. This  act  shall  take  effect  and  be  in  force,  from  and  after  the 
first  day  of  March  next 


Proviso  as  to 
actions  pend- 
ing, etc. 


BoaodaiMs. 


An  Act  establishing  the  county  of  Champaign. 

(Passed  February  20,  IIJOJ:  3  v.  iiSj.] 

[7947]  §  I.  Be  it  enacted,  etc..  That  so  much  of  the  counties  of  Green 
and  Franklin,  as  comes  within  the  following  boundaries,  be  and  the 
same  is  hereby  erected  into  a  separate  and  distinct  county,  which 
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shall  be  known  by  the  name  of  Champaign,  viz :  beginning  where  the 
range  line  between  the  eighth  and  ninth  ranges,  between  the  Great 
and  Litde  Miami  intersects  the  eastern  boundary  of  the  county  of 
Montgomery;  thence  east  to  the  eastern  boundary  of  the  county  of 
Green,  and  to  continue  six  miles  in  the  county  of  Franklin;  thence 
north  to  the  state  line ;  thence  west  with  said  line  until  it  intersects 
the  said  eastern  boundary  of  the  county  of  Montgomery ;  thence  to 
the  place  of  beginning. 

[71)48]  §  2.  That  from  and  after  the  first  day  of  March  next,  the  said  Proviso  u  ts 
county  of  Champaign,  shall  be  vested  with  all  the  powers,  privileges  p"„3i|'  "'•' 
and  immunities  of  a  separate  and  distinct  county :  provided,  always, 
that  all  actions  and  suits  which  may  be  pending  on  the  first  day  of 
March  next,  shall  be  prosecuted  and  carried  into  final  judgment  and 
execution,  and  all  taxes,  fees,  fines  and  forfeitures  which  shall  be  due, 
shall  be  collected  in  the  same  manner  as  if  this  act  had  not  been 
passed. 

{79491  §3.  That  the  temporary  seat  of  justice  for  said  county,  shall  Temporary  «e«t 
DC  at  the  town  of  Springfield,   at  the  house  of  George  Fithen,  until  of  justice. 
the  permanent  seat  of  justice  be  fixed  according  to  law. 

§  4.      That  this  act  shall  commence  and  be  in  force,  from  a)id  wiien  to  take 
after  the  first  day  of  March  nexr.  «ff«'- 

An  Act  for  altering  the  boundary  line  betj/ueen  Scioto  and  Gallia  counties. 

1  Passed  December  29, 1801:  8  v.  294.] 

[7950]  §  I.  Be  it  enacted,  etc. ,  That  so  much  of  the  county  of  Gallia,  Part  of  Gallia 
as  lies  west  of  the  seventeenth  range  of  townships,  be  and  the  same  '5'^'"^"* '" 
is  hereby  annexed  to  the  county  of  Scioto. 

[7951]  §2.  That  all  actions,  suits  and  prosecutions,  now  pending  in  Actions,  saita, 
the  county  of  Gallia,  shall  be  determined  in  the  court  of  said  county,  "Cvpend'"* « 
and  that  all  fines,  forfeitures  and  public  dues,  which  are  owing  to  the  deVrmined. 
pounty  of  Gallia,  shall  be  collected   by  the  sheriff  or  collector  of  the 
said  county,  in  the  same  manner  as  if  this  act  had  never  taken  place. 

§3.        That  this  act  shall  be  in  force  from  and  after  the  passage  when  to  take 
thereof.  «*«"• 

An  Act  for  the  division  of  Trumbull  county. 

[Pa»ed  December  SI,  1805:  4  v.  631 

\1^h'^%\.  Be  it  etiaded,  etc..  That   all   that  part  of  the   county   of  Boundaries  of  the 
Trumbull,  lying  north  and  east  of  a  line,  beginning  on  the  east  line  of  county  of  Geauga, 
said  county,  on  the  line  between  townships  number  eight  and  nine, 
as  known  by  the  survey  of  said  county,  and  running  west  on  the  same 
to  the  west  line  of  range  number  five;  thence  south  on  said  west  line 
of  range  five,  to  the  northwest  corner  of  township  number  five;  thence 
west  on  the  north  line  of  township  number   five,  to  the  middle  of 
Cuyahoga  river,  where  the  course  of  the  same  is  northerly;  thence 
up  the  middle  of  said  river,  to  the  intersection  of  the   north  line  of 
township  number  four;  thence  west  on  the  said  north  line  of  town- 
ship number  four,  to  the  west  line  of   range   fourteen,  wherever  the  • 
same  shall  run  when  the  county  west  of  the  Cuyahoga  river,  shall  be 
surveyed    into   townships  or  tracts   of  five   miles   square   each,  and 
thence  north  to  Lake  Erie,  shall  be,  and  the  same  is  hereby  set  oil 
and  erected  into  a  new  county,  by  the  name  of  Geauga. 

[7953]  2.    That  all  actions,  suits  and  prosecutions  now  pending  in  Actions  etc. 
the  county  of  Trumbull,  shall  be  determined  and  ended  to  all  intents  pending,  to  be 
and  purposes,  in  the   proper  courts  therein,  and  all  fines,  forfeitures  ivimlCuir  county 
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and  dues,  owing  and  accruing  to  the  said  county  of  Trumbull,  shall 
be  collected  by  the  proper  officer  of  said  county,  as  though  no  division 
thereof  had  taken  place. 
CommiKionert  of   [7064]  §  3-  That  the  moncys  now  in  the  treasury  of  the  county  of 
SelTdSly"""'"'  Trumbull,  and  all  debts  which  are  now  due  to  said  county,  after  the 
same  shall  have  been  collected,  shall  be  by  the  commissioners  of  said 
county,  after  the  payment  of  all  just  debts  due  from  the  same,  divided 
between  the  said  counties  of  Trumbull  and  Geauga,  in  proportion  to 
the  taxes  collected  from  each  county.    The  treasurer  which  may  hi 
appointed    in  the  county  of  Geauga,  as  soon  as  qualified  for  the  per- 
formance of  his  duties,  shall  call  on  the  treasurer  for  the  county  of 
Trumbull,  from  time  to  time,  for  the  dividend  by  this  section  made 
necessary  to'  be  paid  into  the  treasury  of  Geauga  county;  ,and  the 
receipt  of  the  treasurer  of  Geauga  county  shall  be  placed  to  the  credit 
of  the  treasurer  of  Trumbull  county,  by  the  commissioners  thereof 
New-M«rket,         [7!'65]  ^  4.  That  Until  the  permanent  seat  of  justice  shall  be  fixed  in 
temporary  seat  of  the  county  of  Geauga,  by  commissioners  for  that  purpose  appointed, 
JUS  ICC.  New-Market  shall  be  the  temporary  seat  of  justice,  and  the  courts 

for  the  same  shall  be  held  at  the  dwelling-house  of  Abraham  Skinner. 
Commencement.  §  5"       This  act  shall  be  in  force,  from  and  after  the  first  day 

of  March  next. 

-An  Act  for  the  dmsion  of  Montgomery  county. 

[Passed  January  16, 1807:  5  v.  SM.] 

[7956]  §  I.  Be  it  enacted,  etc..  That  all  that  part  of  the  county  of  Mont- 
gomery within  the  following  boundaries,  be,  and  the  same  is  hereby 
laid  off  and  erected  into  a  separate  and  distinct  county,  which  shall 
be  called  and  known  by  the  name  of  Miami,  to  wit:  beginning  at  the 
southwest  corner  of  Champaign  county,  and  southeast  corner  of  sec- 
tion number  one,  in  township  number  two,  and  range  number  nine; 
thence  west  with  the  line  between  the  eighth  and  ninth  ranges  to  the 
great  Miami  river,  crossing  the  same  in  such  direction  as  to  take  the 
line  on  the  bank  of  the  said  river,  between  townships  number  three 
and  four,  in  range  number  six,  west  of  the  said  river;  thence  west 
with  the  said  line  to  the  state  line;  thence  north  with  the  same  to  the 
Indian  boundary  line;  thence  east  with  the  same  to  Champaign 
county  line;  thence  south  with  the  said  county  line  to  the  place  of 
beginning. 

[5^57]  §  2.  That  from  and  after  the  first  day  of  April  next,  said  county 
of  Miami  shall  be  vested  with  all  the  powers,  privileges  and  immuni- 
ties of  a  separate  and  distinct  county:  provided,  that  it  shall  be  lawful 
for  the  coroner,  sheriff,  constables  and  collectors  of  Montgomery 
county,  to  do  and  peiform  all  the  duties  which  they  are  or  may  be 
required  to  do,  in  the  said  county-  of  Montgomery,  within  the  bounds 
of  the  said  county  of  Miami,  and  all  suits  and  actions  which  are  or 
may  be  pending  therein  at  the  time  of  the  said  division,  shall  be  tried 
and  determined  in  the  same  manner  as  though  a  division  had  not 
taken  place. 

[7958]  §3.  That  all  the  inhabitants  of  that  part  of  the  county  of 
Miami,  who  live  west  of  the  middle  of  the  fourth  range,  shall  be 
exempt  from  paying  any  taxes  for  the  purpose  of  erecting  public 
buildings  in  said  county. 

[7959]  §  4.  That  all  justices  of  the  peace  and  other  township  officers 
residing  within  the  limits  of  the  said  county  of  Miami,  shall  continue 
to  exercise  the  duties  of  their  respective  offices  until  successci^*  ^^ 
chosen  and  qualified. 


Commencement 
of  the  county. 
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P?60]  §  5.  That  the  courts  to  be  held  in  the  said  county  of  Miami,  g^Jnton  „mpo- 
shall  be  holden  in  the  town  of  Staunton,  until  a  permanent  seat  of  raiy  xat  or  ju» 
justice  shall  be  established  in  said  county.  ""■ 

§  6.       This  act  shall  take  effect  and  be  in  force,  from  and  after  Commcncemeiit. 
the  first  day  of  March  next 

4n  Act  to  attach  a  certain  tract  of  country  to  the  county  of  Jefferson. 

(Passed  January  31, 1807:  5  v.  101.) 

[7961]  §  I.  Be  it  enacted,  etc.,  That  all  that  part  of  the  seventh  range  Certain  lands  at- 
of  townships,  surveyed  under  the  authority  of  the  United  States,  which  it^''couo°y'!'°^"" 
lies  west  of  the  western  boundary  of  the  county  of  Jefferson  be,  and 
the  same  is  hereby  attached  to,  and  made  a  part  of,  the  county  of 
Jefferson;  and  all  officers  of  the  county  of  Jefferson  or  elsewhere,  are 
hereby  required  to  govern  themselves  accordingly. 

.§  2.       This  act  shall  take  effect  and  be  in  force,  from  and  after 
the  passage  thereof. 

An  Act  for  the  altering  the  boundary  line  between  the  counties  of  Athens 

and  Gallia. 

[Passed  Janu.iry  30, 1807:  5  v.  105.1 

(79r)2]§i.  Be  it  enacted,  etc.,  That  the  following  alteration  of  the 
boundary  line  between  the  counties  of  Athens  and  Gallia,  shall  take 
place,  viz:  beginning  at  the  northwest  corner  of  section  number 
twenty-four,  in  township  number  three,  of  range  number  twelve; 
thence  south,  on  the  sectional  line  of  number  twenty-four,  to  the 
southwest  comer  of  said  section ;  thence  cast  with  the  sectional  lines 
between  the  fifth  and  sixth  tier  of  sections,  to  the  Ohio  river. 

[7963]  §  2.  That  all  actions,  suits  and  prosecutions,  that  are  ro.v  pend-  Actions,  suits, 
ing  in  either  of  the  said  counties  of  Athens  or  Gallia,  shall  be  prose-  ^o^'"""'!?^'^'^ 
cuted  in  the  same  manner,  as  they  would  if  this  act  had  not  taken  •*°"°'"*  •"  ■ 
place.     This  act  shall  take  effect  and  be  in  force,  from  and  after  the  w^en  to  cak* 
passage  thereof.  effect. 

An  Act  for  the  division  of  Geauga  and  Trumbull  counties. 

[Passed  February  10,  LSOT:  C  v.  3.) 

[7964]  §  I.  Be  it  enacted,  etc..  That  all  that  part  of  the  county  of  Bonndarie.  of 
Trumbull  which  lies  west  of  the  fifth  range  of  townships,  be  erected  Portage  countr. 
into  a  separate  county,  by  the  name  of  Portage;  and  shall  be  vested 
with  all  the  powers,  privileges  and  immunities  of  a  separate  and  dis- 
tinct county  :  provided,  that  it  shall  be  lawful  for  the  coroners,  sheriffs,  Proviaa 
constables  and  collectors  of  the  county  of  Trumbull,  to  do  and  per- 
form all  tne  duties,  which  they  are  or  may  be  required  to  do,  within 
the  bounds  of  said  county  of  Portage,  before  the  said  division  shall 
take  place;  and  all  suits  and  actions,  whether  of  a  civil  or  criminal 
nature,  which  shall  be  pending,  and  all  crimes  which  shall  have  been 
committed  therein,  at  the  time  of  said  division,  shall  be  prosecuted 
to  final  judgment  and  execution  in  the  county,  of  Trumbull,  as  though 
no  division  had  taken  place. 

[7966]  §  2.  That  the  courts  for  the  said  county  of  Portage,  shall  be  Temporary  seat 
holden  at  the  house  of  Benjamin  Tappan,  until  a  permanent  seat  of  of  jusuce. 
justice  shall  be  established. 
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[7966]  §3.  That  all  that  part  of  the  Connecticut  western  reserve,  that 
lies  west  of  the  Cuyahoga  river,  and  south  of  the  townships  num- 
bered five,  shall  be  annexed  to,  and  become  part  of  the  county  of 
Portage:  provided,  that  the  money  arising  to  the  county  from  a  tax 
on  land,  within  the  said  district,  shall  be  appropriated  by  the  com- 
missioners of  Portage  county,  and  expended  in  laying  out  and  making 
roads,  and  erecting  bridges,  within  the  boundaries  of  said  district, 
west  of  the  Cuyahoga. 

[7967]  §  4.  That  the  permanent  seat  of  justice,  for  the  county  of  Trum- 
bull, shall  continue  and  remain  at  the  town  of  Warren,  in  the  county 
aforesaid. 

[7968]  §  5.  That  all  that  part  of  Trumbull  and  Geauga  counties,  which 
lies  north  of  the  townships  numbered  seven,  and  east  of  the  sixth 
range  of  townships,  shall  be  a  distinct  and  separate  county,  by  the 
name  of  Ashtabula;  to  be  organized,  whenever  its  population  shall  be 
sufficient  to  require  the  same:  provided,  that  the  money  arising  to  ihe 
county  from  the  tax  on  land  within  the  county  of  Ashtabula,  shall  be 
appropriated  by  the  commissioners  of  Geauga  county,  and  expended 
in  laying  out  and  making  roads,  and  erecting  bridges,  within  the 
boundaries  of  said  county  of  Ashtabula. 

[7969]  §  6.  That  all  that  part  of  the,  Connecticut  western  reserve, 
wnich  lies  west  of  the  Cuyahoga  river,  and  north  to  the  townships 
numbered  four,  shall  belong  to,  and  be  a  part  of  the  county  of 
Geauga,  until  the  county  of  Cuyahoga  shall  be  organized:  Provided, 
that  the  money  arising  to  the  county  from  a  tax  on  land  within  the 
said  district,  shall  be  appropriated  by  the  commissioners  of  Geauga 
county,  and  expended  in  laying  out  and  making  roads,  and  erecting 
bridges,  within  the  boundaries  of  said  district,  west  of  the  Cuyahoga. 

[7970]  §7.  That  all  that  part  of  the  county  of  Geauga,  which  lies 
west  of  the  ninth  range  of  townships,  shall  be  a  distinct  and  separate 
county,  by  the  name  of  Cuyahoga;  to  be  organized,  whenever  its  popu- 
lation shall  be  sufficient  to  require  the  same:  provided,  that  the  money 
arising  to  the  county  from  a  tax  on  land  within  the  county  of  Cuya- 
hoga, shall  be  appropriated  by  the  commissioners  of  the  county  of 
Geauga,  and  expended  in  laying  out  roads,  and  making  bridges,  within 
the  boundaries  of  said  county  of  Cuyahoga. 

[7971]  §  8.  That  commissioners  shall  be  appointed,  agreeably  to  the 
provisions  of  an  act  entitled  "an  act,  establishing  seats  of  justice," 
to  fix  upon  the  places  for  seats  of  justice,  for  the  counties  of  Geauga, 
Cuyahoga,  and  Ashtabula;  and  make  report  thereof  to  the  court  of 
common  pleas  for  the  county  of  Geauga,  which  court  is  hereby 
authorized  to  establish  the  same,  agreeably  to  the  provisions  of  the 
above-recited  act.  And  commissioner.s  shall  be  appointed  to  fix  upon 
the  place  for  the  seat  of  justice  for  the  county  of  Portage,  agreeably 
to  the  provisions  of  the  above-recited  act 

[7972]  §0.  That  the  commissioners  aforesaid,  shall  be  paid  for  their 
services,  in  fixing  seats  of  justice  for  Geauga  and  Ashtabula  counties, 
out  of  the  treasury  of  Geauga  county.  This  act  to  take  effect  and  b* 
in  force,  from  and  after  the  seventh  day  of  June  next. 


Boundary. 


An  Ad  establishing  the  line  between  Hamilton  and  Butler  counties. 

[Passed  January  20,  IfiOS:  6  v.  10.] 

[7973]  Be  it  enacted,  etc..  That  the  following  boundary  is  hereby  esub- 
lished  between  the  counties  of  Hamilton  and  Butier,  to  wit :  beginning  at 
the  southwest  corner  of  the  county  of  Warren,  and  at  the  northeast  comer 
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of  section  number  seven,  in  the  third  township  of  the  second  entire 
range  of  townships,  in  the  Miami  purchase ;  thence  westwardly  along 
the  line  of  said  tier  of  sections,  to  the  great  Miami  river;  thence  down 
the  Miami  river,  to  the  point  where  the  line  of  the  next  original  sur- 
veyed township  strikes  the  same;  thence  along  the  said  line,  to  the 
western  boundary  of  the  state.  This  act  shall  take  effect  and  be  in  when  to  take 
force  from  and  after  the  passage  thereof.  '**=' 

An  Act  for  the  division  of  the  county  of  Fairfield. 

(Passed  January  30, 1808:  6  v.  21) 

(7974]  %\.  Beit  enacted,  etc. ,  That  all  that  part  of  the  county  of  Fair-  Boundaries  of 
field,  within  the  following  boundaries,  be  and  the  same  is  hereby  laid  Licking  cou»ty. 
off  into  a  separate  county,  which  shall  be  known  by  the  name  of 
Licking :  beginning  at  the  northeast  corner  of  township  number  seven- 
teen, in  range  sixteen;  thence  west,  with  the  township  line,  to  the 
west  boundary  of  the  seventeenth  range;  thence  south,  to  the  north- 
east corner  of  the  twenty-fourth  section,  in  township  seventeen,  in  the 
eighteenth  range;  thence  west,  on  the  sectional  lines,  to  the  west 
boundary  of  the  twentieth  range;  thence  north,  to  the  south  boundary 
of  the  military  tract;  thence  east,  along  the  south  boundary  of  the 
military  tract,  to  the  line  between  the  fifteenth  and  sixteenth  ranges 
of  the  aforesaid  military  tract,  which  line  shall  be  the  east  line  of 
Franklin  county;  thence  north,  along  said  range  line,  to  the  north- 
west corner  of  the  fourth  township  of  the  fifteenth  range  of  said  lands ; 
thence  east,  along  the  northern  boundary  line  of  the  fourth  tier  of 
townships,  to  the  northeast  corner  of  the  fourth  township,  in  the  tenth 
range;  from  thence  south,  along  the  western  boundary  line  of  Mus- 
kingum county,  to  the  place  of  beginning. 

[7§75]  §  2.  That  all  that  tract  of  country  included  in  the  following  jj„und„je,  ^f 
boundanes,  be,  and  the  same  is  hereby  laid  off  into  a  separate  county,  Knox  county, 
which  shall  be  known  by  the  name  of  Knox :  beginning  at  the  south- 
east corner  of  the  fifth  township  of  said  tenth  range ;  thence  west, 
along  the  northern  boundary  line  of  said  county  of  I,icking,  to  the  line 
between  the  fifteenth  and  sixteenth  ranges  aforesaid ;  thence  north,  to 
the  northern  boundary  of  the  military  land  aforesaid;  thence  west- 
wardly, along  said  northern  boundary  line,  to  the  western  boundary 
of  the  twentieth  range  of  the  lands  of  the  United  States,  lying  north 
of  said  military  lands;  thence  north,  on  said  western  boundary  line, 
to  the  northwest  corner  of  the  seventeenth  township  in  said  range; 
thence  east,  until  it  intersects  the  said  north  boundary  of  the  military 
land;  thence  eastwardly,  along  said  northern  boundary  line,  to  the 
east  boundary  of  said  tenth  range  in  the  military  lands;  from  thence 
south,  along  said  range  T.ie,  to  the  place  of  beginning. 

[7976]  §  3.  That  it  shall  be  lawful  for  the  coroner,  sheriff  and  con-  officers  of  Fair, 
.^tables  of  said  county  of  Fairfield,  and  all  collectors  of  the  county  of  fieW  county  t» 
Fairfield,  to  make  distress  for  all  dues  and  officer's  fees,  unpaid  by  the  "^  '  "  '"^* 
inhabitants  of  said  new  counties,  at  the  time  such  division  shall  take 
place,  and  they  shall  be  accountable  in  like  manner  as  if  this  act  had 
not  been  passed;  and  the  court  of  Fairfield  county  shall  have  juris- 
diction of  all  actions  and  suits  pending  therein  at  the  time  of  such 
division,  and  they  shall  try  and  determine  the  same,  issue  process,  and 
award  execution  thereon. 

[7977]  §  4.  That  the  temporary  seat  of  justice,  in  the  county  of  Lick-  Temporary 
ing,  shaJl  be  at  the  house  of  Levi  Hays,  and  the  temporary  seat  of  "'■)>»''« 
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justice,  in  the  county  of  Knox,  shall  be  at  the  town  of  Mount  Vernon, 
in  said  county. 
Ccunty  officers  to    [7978]  §  $.  That  thc  inhabitants  of  said  new  counties  shall  assemble, 
first' Monday  in""*  '"  *'^^''"  respective  counties,  on  the  first  Monday  in  April  next,  at  the 
April  next.  usual  places  of  holding  elections  in  said  counties,  and  proceed  lo  elect 

a  sheriff,  coroner,  and  commissioners  for  their  respective  counties,  who 
shall  continue  in  office  until  the  next  annual  election,  and  until  suc- 
cessors are  chosen  and  qualified. 
[7979]  §  6.  That  all  justices  of  the  peace,  and  township  officers,  in 
said  counties,  shall  continue  to  exercise  the  duties  of  their  respective 
offices,  until  successors  are  chosen  and  duly  qualified. 
[7980]  §  ^.  That  all  -that  tract  of  country  lying  north  of  the  aforesaid 
Richland  county,  county  of  Kuox,  and  south  of  the  Connecticut  western  reserve,  and 
so  far  east  as  the  line  between  the  fifteenth  and  sixteenth  ranges  of 
congress  lands,  shall  be,  and  is  hereby  created  into  a  separate  county, 
by  the  name  of  Richland;  and  shall  be  under  the  jurisdiction  of  the 
county  of  Knox,  until  the  legislature  may  think  proper  to  organize 
the  same.  This  act  to  take  effect  and  be  in  force,  from  and  after  the 
first  day  of  March  next. 


Justices,  etc., 
continued  in 

office. 


Boundaries  of 


Commencement. 


An  Act  establishing  the  county  of  Delawcwe. 

(Passed  February  10,  1808:  0  v.  29.J 

Boandarie*.  [7981]  %i.Be  it  enacted,  eU.,  That  all  diat  part  of  Franklin  county  in- 

,  eluded  in  the  following  bounds,  be,  and  the  same  is  hereby  laid  off 

and  erected  into  a  separate  and  distinct  county,  by  the  name  of  Dela- 
ware, viz:  beginning  at  the  southeast  corner  of  township  number 
three,  in  the  sixteenth  range  of  the  United  States  military  district ; 
thence  west,  with  the  line  between  the  second  and  third  tier  of  town- 
ships, to  the  Scioto  river,  and  continued  west,  to  the  east  boundary  of 
Champaign  county;  thence,  with  the  said  boundary,  north,  to  the 
Indian  boundary  line ;  thence  eastwardly,  with  said  line,  to  the  point 
where  the  north  and  south  line  between  the  fifteenth  and  sixteenth 
ranges  of  the  said  United  States  military  district  intersects  the  same ; 
thence  south,  with  the  said  last-mentioned  line  to  the  place  of  be- 
ginning. 

[798al  §  2.  That  from  and  after  the  first  day  of  April  next,  the  said 
county  of  Delaware  shall  be  vested  with  all  the  privileges,  powers, 
and  immunities  of  a  separate  and  distinct  county:  provided,  that  all 
suits  and  actions,  of  what  nature  soever,  which  shall  have  been  com- 
menced before  the  said  first  day  of  April,  shall  be  prosecuted  to  final 
judgment  and  execution,  and  all  taxes,  fines  and  penalties,  which  shall 
be  due  previously  to  said  day,  shall  be  collected  in  the  same  manner 
as  if  this  act  had  not  passed. 

[7983]  §3.  That  all  justices  of  the  peace,  and  other  officers,  residing 
within  the  limits  of  said  county,  shall  continue  to  exercise  the  duties 
of  their  respective  offices,  until  successors  are  chosen  and  qualified 
according  to  law. 

[7984]  §  4.  That  it  shall  be  the  duty  of  the  associate  judges  of  said 
county,  to  divide  the  same  into  townships,  and  publish  the  same  in  at 
least  three  of  the  most  public  places  in  each  township,  in  which  pub- 
lications they  shall  request  the  electors  in  each  township,  to  meet  in 
their  respective  townships,  on  the  first  Monday  of  May  next,  and  elect 
one  sheriff,  one  coroner,  and  three  commissioner.':,  who  shall  hold  their 
offices  until  the  next  annual  election,  and  until  others  are  chosen  and 
Pronso.  qualified,  together  with  the  necessary  township  officers:  provided,  that 
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the  notices  shall  be  set  up  at  least  ten  days  before  the  said  first  day  of 
May. 

[79851  §  5-  That  the  town  of  Delaware  shall  be  the  temporary  seat  of  Deiawmre,  tem. 
justice  for  the  said  county  of  Delaware,  until  a  permanent  seat  of  jIT'uce.'*"  ° 
justice  shall  be  established  according  to  law. 

An  Act  altering  the  line  betwefn  the  f aunties  of  Washington  and  Athens. 

[Paned  Februaiy  18, 1(07  IiSoS  ?]:(▼.  149.] 

[7986]  §  1.  Be  it  enacted,  etc. ,  That  all  that  part  of  the  county  of  Wash-  Pan  of  waihia^. 
ington,  included  within  the  following  boundaries,  be,  and  the  same  is  xrheniTcount" 
hereby  attached  to,  and  made  a  part  of  the  county  of  Athens,  viz :  be- 
ginning at  the  mouth  of  the  Great  Hockhocking  river ;  thence  up  the 
the  river  Ohio,  until  it  intersects  the  line  of  the  fifth  township,  in  the 
eleventh  range ;  thence  north  on  the  said  line  to  the  corner  of  said 
township,  number  five;  thence  west  with  the  township  line  to  the 
Hockhocking  river ;  thence  up  the  said  river  until  it  intersects  the  line 
dividing  the  said  counties  of  Washington  and  Athens. 

[7987]  §  a.  That  all  that  part  of  the  county  of  Athens,  comprised  PartofAthem 
within  the  following  boundaries,  be,  and  the  same  is  hereby  attached  r,|j,oa'coL°nt5^"''" 
to,  and  made  part  of  the  county  of  Washington,  viz:  beginning  at 
the  southeast  corner  of  section  number  four,  in  the  sixth  township  and 
twelfth  range;  thence  west  to  the  southwest  comer  of  said  section; 
thence  north  with  the  sectional  line,  to  the  north  boundary  line  of 
Athens  county;  thence  east  with  the  township  line,  to  the  line  of 
Washington  county. 

.[7988]  §3.  That  all  suits,   fines   and    penalties,   that  are  now  due,  Provitionfor 
pending  in  the  counties  of  Athens  and  Washington,  shall  be  con-  '^g*'  *""'  ''"''''' 
ducted  in  the  same   manner  as  they  would  have  been  if    this  act 
had  never  been  passed.     This  act  to  be  in  force  from  and  after  its  Commenctment. 
passage. 

An  Act  to  establish  the  county  of  Stark. 

[Paued  February  13. 180S:  6  v.  154.) 

[7989]  §  1.  Be  it  enacted,  etc. ,  That  the  following  tract  of  country  be,  Boundano. 
and  the  same  is  hereby  erected  into  a  separate  county,  by  the  name 
of  Stark,  viz:  beginning  on  the  southern  boundary  of  the  Connecticut 
reserve,  at  the  northeast  corner  of  township  number  nineteen,  in  the 
sixth  range;  thence  running  south  between  the  fifth  and  sixth  ranges 
to  the  southeast  corner  of  the  fifteenth  township  of  said  sixth  range; 
thence  with  the  township  line,  west  until  it  intersects  the  eastern 
boundary  line  of  the  United  States  military  district;  thence  with  the 
said  eastern  boundary  line  north  to  the  northeast  corner  of  the  tenth 
township,  in  the  first  range  of  said  military  district;  thence  with  the 
township  lines  west  until  it  intersects  the  Indian  boundary  line; 
thence  with  said  Indian  boundary  line  to  the  northwest  corner  of  frac- 
tional township  number  ten,  of  the  tenth  range,  in  the  new  purchase, 
south  of  the  Connecticut  reserve;  thence  north  with  the  line  running 
between  the  tenth  and  eleventh  ranges  to  the  northwest  corner  of 
township  number  two,  of  the  tenth  range ;  thence  east  with  the  south- 
ern boundary  line  of  the  Connecticut  reserve,  to  the  place  of  be- 
ginning. 

[7990]  §  2.  That  the  said  county  of  Stark,  shall,  from  and  after  the  ^^m  to  be  a 
first  day  of  January,  one  thousand  eight  hundred  and  nine,  be,  and  separate  county. 
the  same  is  hereby  declared  to  be  a  separate  and  distinct  county, 
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and  entitled  to  all  the  rights  and  privileges  appertaining  to  the  same-. 

Proviso.  provided,  that  all  actions  and  suits  which  may  be  pending  in  the  county 

of  Columbiana,  on  the  first  day  of  January,  one  thousand  eight  hun- 
dred and  nine,  shall  be  prosecuted  and  carried  on  to  final  judgment 
and  execution,  and  all  taxes,  fines  and  forfeitures,  which  shall  be 
then  due,  shall  be  collected  in  the  samv  manner  as  if  this  act  had 
not  passed. 

Boundaries  of        [7991]  §  3.  That  all  that  tract  of  country,  lying  west  of  the  tenth 

Wayne  county,  range,  and  east  of  the  sixteenth  range  in  the  said  new  purchase,  and 
south  of  the  Connecticut  reserve,  and  north  of  the  United  States 
military  district,  shall  be  a  separate  and  distinct  county,  by  the  name 
of  Wayne,  but  with  the  county  of  Stark  shall  be  attached  to,  and 
made  a  part  of  Columbiana  county,  until  the  said  county  of  Stark 
shall  be  organized,  and  shall  thereafter  be  and  remain  a  part  of  the 
said  county  of  Stark,  until  otherwise  directed  by  law. 

Commissioners  to    [7992]  §  4.  That  there  shall  be  appointed  by  a  joint  resolution  of 

b«  appointed,  etc.  both  houses  of  the  present  general  assembly,  three  coinmissioners  to 
fix  the  seat  of  justice  in  the  said  county  of  Stark,  agreeable  to  the 
act  establishing  seats  of  justice,  who  shall  make  report  of  their  pro- 
ceedings to  the  court  of  common  pleas  of  Columbiana  county,  who 
shall  be  governed  by  the  provisions  of  the  aforesaid  act. 

How  paid.  [7993]  §  5-  That  the  commissioners  aforesaid  shall  be  paid  for  their 

services,  out  of  the  treasury  of  Columbiana  county.     This  act  shall 

Commencement,    jj^jjg  effect,  and  be  in  force,  from  and  after  the  passage  thereof. 


An  At't  to  establish  the  county  of  Tuscarawas. 

[Passed  February  13,  18K8:  6  v.  163.J 

Boundaries.  [7994]  %i.  Be  it  enacted,  etc. ,   That  all  that  part  of  the  county  of 

Muskingum,  lying  within  the  following  boundaries,  viz:  beginning  at 
the  northeast  corner  of  the  United  States  military  lands;  thence  west 
with  the  north  boundary  of  said  tract  to  its  intersection  with  the  late 
Indian  boundary  line;  thence  westWardly  with  said  line,  to  the  west 
boundary  of  the  fourth  range,   in  said  military  tract;  thence  south 
along  the  west  boundary  of  said  fourth  range  to  the  southwest  corner 
of  the  township  therein ;  thence  east  between  the  fourth  and  fifth  town- 
ships, in  the  third,  second  and  first  ranges,  to  the  east  boundary  of 
the  said  United  States  military  tract;  thence  north  with  said  boundary 
to  the  beginning,  shall   be  erected  into  a  county  by  the  name  of 
Tuscarawas. 
Commencement      [7995]  §  2.  That  from  and.  after  the  fifteenth  day  of  March  next,  the 
of  the  county.       said   county   of  Tuscarawas,    shall  be   vested  with   all   the    powers, 
Proviso  as  10  ac-  PHvileges  and  immunities  of  a  separate  and  distinct  county:  provided, 
tions,  etc.,  pend-  that  all  suits  and  actions,  of  what  nature  soever,  which  shall  have 
'"''  been  commenced  before  the  said  fifteenth  of  March,  shall  be  prose- 

cuted to  final  judgment  and  execution;  all  taxes,  fines  and  penalties 
which  shall  be  due  previous  to  said  day,  shall  be  collected  in  the 
same  manner  as  if  this  act  had  not  passed. 

[7996]  §3.  That  all  justices  of  the  peace,  residing  in  said  county  of 
Tuscarawas,  shall  hold  their  commissions  during  the  time  for  which 
they  shall  have  been  elected  justices  of  the  peace  in  Muskingum 
county,  and  their  jurisdiction  shall  extend  throughout  the  whole  of 
said  county  of  Tuscarawas,  until  the  same  shall  be  divided  into  town- 
ships, and  the  necessary  number  of  justices  of  the  peace  for  each 
township,  chosen  and  qualified,  and  shall  also  have  power  to  appoint 
constables  to  serve  until  others  are  chosen  and  qualified. 


Justice^,  etc.,  con. 
tinued  in  office. 
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[7997]  §  4.  That  the  seat  of  justice  for  the  said  county  of  Tuscarawas,  xempoFsry  seat 
shall  be  at  New  Philadelphia,  until  a  pennanent  seat  of  justice  shall  of  ju»"«- 
be  established  by  law. 

An  Act  establishing  t}u  county  of  Preble. 

(Passed  February  15, 1603:  6  v.  161] 

[7998]  §  I.  Be  it  enacted,  etc..  That  all  that  part  of  Montgomery  and  Boundanej. 

Butler  counties  included  in  the  following  boundaries,  be,  and  the  same 
is  hereby  laid  off  and  erected  into  a  separate  and  distinct  county," 

which  shall  be  called  and  known  by  the  name  of  Preble,  to  wit:  be- 
ginning at  the  southwest  corner  of  the  sixth  township,  first  range  east 
of  the  meridian  drawn  from  the  mouth  of  the  Great  Miami;  thence 
east  along  said  township  line  to  the  range  line  between  the  third  and 
fourth  ranges;  thence  north  to  the  northeast  corner  of  the  seventh 
township;  in  the  third  range;  thence  west  along  the  township  lines  to 
the  state  line;  thence  south  to  the  place  of  beginning.  , 

[7999]  §  2.  That  from  and  after  the  first  day  of  March '  next,  said  Commeocemeiit 
county  of  Preble  shall  be  vested  with  all  the  powers,  privileges  and  of'^e  county, 
immunities  of  a  separate  and  distinct  county :  provided,  that  it  shall  be  p,„,iso. 
lawful  for  the   sheriff,   coroner,  constables  and  collectors  of   Mont- 
gomery and  Butler  counties,  to  do  and  perform  all  the  duties  which 
they  are  or  may  be  required  to  do  in  the  said  counties  of  Montgomery 
and  Butler* within  the  bounds  of  the  said  county  of  Preble;  and  all 
suits  and  actions  which  are  or  may  be  pending  therein  at  the  time 
of  the  said  division,  shall  be  tried  and  determined  in  the  satne  maner 
as  though  a  division  had  not  taken  place. 

[8000]  §3-  That  all  justices  of  the  peace  and  other  officers  residing  justices,  etc.,  coo- 
within  the  said  county  of  Preble,  shall  continue  to  exercise  the  duties  unucd  in  office, 
of  their  respective  offices  until  successors  are  chosen  and  qualified. 

[8001]  §  4-  That  it  shall  be  the  duty  of  the  associate  judges  to  divide  Associate  judgen, 
the  said  county  of  Preble  into  townships,  subject  to  the  future  altera-  '■"'■■  '*'">'■  •"*• 
don  of  the  commissioners,  and  to  publish  the  bounds  of  each  in  at  least 
three  of  the  most  public  places  in  said  townships,  and  also  to  direct 
the  electors  of  said  townships  to  elect  on  the  first  Monday  of  April, 
three  commissioners,  a  sheriff  and  coroner,  to  hold  their  offices  until 
the  next  annual  election,  together  with  the  requisite  number  of  town- 
ship officers:  provided,  notice  shall  be  given  at  least  ten  days^  before  proviio. 
the  said  first  Monday  of  April. 

[8003]  §  5.  That  the  courts  to  be  holden  in  the  said  county  of  Preble,  £„,„„  ,empo-arr 
shall  be  holden  in  the  town  of  Eaton,  until  a  permanent  seat  of  jus-  «»'  of  justice. 
tice  shall  be  established  in  said  county.     This  act  to  be  in  force,  from  CommencemMt. 
and  after  the  first  day  of  March  next. 

An  Act  to  establish  t/te  county  of  Darke. 

I  Passed  January  8, 1809:  1  v.  9.) 

[8003]  §  I.  Be  it  enacted,  etc..  That  so  much  of  the  county  of  Miami  Boundaries, 
as  lies  west  of  the  middle  of  the  fourth  range  of  townships,  east  of 
the  meridian  drawn  from  the  mouth  of  the  Great  Miami,  be,  and  the 
same  is  hereby  erected  into  a  separate  county,  by  the  name  of  Darke. 

[8004]  §  a.  That  the  said  county  of  Darke  be,  and  remain  attached  Attached  le 
to  the  county  of  Miami,  until  the  legislature  shall  think  proper  to  Miami  county, 
orcanize  the  same. 

[w05]  §  3-  That  there  shall  be  commissioners   appointed   agreeable  commissionei* 
to  the  act,  entided  "an  act  establishing  seats  of  justice,"  who  shall  "ppowted. 
VOL,  II — 25 
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report  Rv  the  court  of  common  pleas  to  be  holden  in  the  county  of 
Miami,  which  court  shall  take  s<ich  order  on  the  same  as  is  directed 
by  the  aforesaid  act,  which  commissioners  shall  be  paid  out  of  the 
treasury  of  Miami  county,  out  of  any  money  which  has  or  may  have 
been  raised  in  that  district  of  country  by  this  act  erected  into  the 
county  of  Darke. 
t>ucyof  director.  [800(5]  §4.  That  if  a  purchase  of  land  be  made  by  a  director  agree- 
able to  the  fourth  section  of  an  act  establishing  seats  of  justice,  thc- 
first  proceeds  of  the  sale  of  lots  shall  be  applied  to  the  payment  of 
the  lands,  and  defraying  the  necessary  expenses  of  the  commissioners, 
and  laying  oflT  the  lots,  the  residue  shall  be  paid  into  the  treasury  of 
the  county  of  Miami,  to  be  paid  over  to  the  treasurer  of  the  county 
of  Darke,  so  soon  as  it  shall  be  organized:  provided,  that  not  more 
than  one-half  of  the  lots  shall  be  sold  previous  to  the  county  being 
organized.  This  act  to  take  effect  and  be  in  force,  from  and  after 
the  passage  tliereof. 


ProvMO. 


When  to  take 
effect. 


What   |>art  at- 
tached to  Tusca- 
rawas  county. 


Suits  1 

how  determined. 

Fines  and  for- 
Cuicures.  public 
dues,  etc..  how 
collected 

When  to  1^*.. 
ttffocL 


An  Act  to  attach  part  of  the  county  of  fefferson  to  the  county  cf  7h> 

carawas. 

(Passed  February  II,  lt«9:.7  v.  142.] 

fSOOT]  §  I.  .5;  it  enacted,  etc..  That  so  much  of  the  county  of  Jeffer- 
son, as  lies  west  of  the  fifth  range,  be,  and  the  same  is  hereby^ 
annexed  to,  and  made  a  part  of  the  county  of  TuscarawaSi. 

[8008]  §2.  That  all  actions,  suits  and  prosecutions  now  pending  in 
the  county  of  Jefferson,  shall  be  determined  in  the  court  of  said  county, 
and  that  all  fines,  forfeitures,  and  public  dues,  which  are  owing  to 
the  county  of  Jefferson,  shall  be  collected  by  the  sheriff  or  collector 
of  the  county,  in  the  same  manner  as  if  this  act  had  never  taken 
place.  This  act  to  take  effect  and  be  in  force,  from  and  after  the 
passage  thereof. 


An  Act  to  attach  fart  of  the  county  of  Ashtabula  to  the  county  of  TrumbuU. 

[Passed  February  20, 1800:  7  v.  148.J 

p.->ri  of  Ashtabula        [8009]  Be  U  enacted,  etc..  That  all  that  part  of  the  county  of  Ashtabula. 
buiuount°y3'"°"  which  lics  south  of  the  township  number  ninej  be  annexed  to,  and 
become  a  part  of  Trumbull  county. 

An  Act  to  attach  a  part  of  the  county  of  Franklin  to  the  county  of 

Dclaxuarc. 

(Passed  February  17,  11-09:  7  v.  loaj 

Part  of  Franklin  [8010]  §  I.  .5*  it  enacted,  etc.,  Tliat  all  that  part  of  Franklin  county 
annexed  to  Deia-  lying  north  of  the  county  of  Delaware,  be,  and  the  same  is  hereby 
ware  county.        anncxcd  to  the  county  of  Delaware. 

Pending  suits  and  |80ll]§2.  That  all  suits  and  actions,  now  pending  in  all  that  part 
aetiors.  of  the  couuly  of  Franklin,  shall  be  determined  in  the  court  of  said 

county,  in  the  same  manner  as  if  this^  act  had  not  passed.     This  act 
shall  take  effect  and  be  in  force,  from  and  after  the  passage  thereof. 
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Jm  Act  to  set  ag  a  part  oj  the  Cotmeeticut  weOern  reserve,  into  a-  se^anrit 

county. 

pF>ai.ed  February  7,  1809:  7  v.  194.] 

[8012}  §  I.  Be  it  enacted,  etc.,  That  that  part  of  the  Connecticut  west-  Boundaries 

em  reserve  called  the  fire  lands,  beginning  at  the  southwest  corner 

of  said  reserve,  then  north  to  the  north  boundary  line  of  the  United 

States;  then  easterly  along  said  line,  to  where  the  east  line  of  the 

twentieth  range  would  intersect  said  boundary  line;  then  south  along 

the   east  line  of  the  twentieth   rang,e,  to  the  south  line  of  the  said 

reserve,  which  east  line  of  the  twentieth  range,  is  the  east  line  of  the 

fire  lands,  so  called;  then  west  along  the  south  line  of  said  reserve, 

to  the  place  of  beginning,  be,  and  is  hereby  erected  into  a  county,  by 

the  name  of  Huron,  to  be  organized  whenever  the   legislature  shall  when  to  b« 

hereafter  think  proper,   but  to  remain  attached  to  the  counties  of  <"■«:»«>"«<'• 

Portage  and  Geauga,  as  already  by  law  provided,  except  as  herein-  to  what  counue* 

after  provided.  attached. 

[801S]§3.  That  Almon  Ruggles,  be,  and  is  hereby  appointed  re- 
corder  of  the  county  of  Huron,  who  shall  give  bond,  to  be  approved  po*inted"to  gi»e 
of  by  the  court  of  common  pleas  of  the  county  of  Geauga,  and  con-  """"^ 
tinue  in  office  until  said  county  is  organized,  and  be  governed  in  all  Termofhisofficet. 
respects,  by  the  laws  in  force,  regulating  the  duty  of  recorders.     And  Hia  duties. 
the  recorders  of  the  counties  of  Trumbull  and  Geauga,  is  |are]  directed  to  receive  mon- 
and  required  to  deliver  all  books  or  records,  relating  to  the  title  of  gyj,  ^'^™Geai«B 
lands,  in  the  county  of  Huron  aforesaid,   which   have  been   kept  in  counties, 
separate  books  for  that  puri)ose,  to  the  recorder  of  Huron  aforesaid. 
This  act  shall  take  effect  and  be  in  force,  from  and  after  the  passage  commencement. 
thereof. 

An  Act  for  the  org^ttiiation  ef  the  cotmty  of  Cttyakogct. 

(Passed  January  IG,  1810:  8  v.  M] 

[8014]  %i.Be  it  enacted,  etc. ,  That  the  county  of  Cuyahoga  be,  and  the  County  of  Cuy* 
same  is  hereby  organized  into  a  separate  county.  '"'«"  «r«cted. 

[8015]  §3.  That  the  county  of  Huron  (as  designated  by  an  act  of  ^^^^^  ofHuitm 
Ae  legislature,  passed  the  seventh  day  of  February,  1809),  and  also,  etc""at'tachedt6'' 
the  lands  lying  north  of  township  number  four,  and  west  of  the  four-  ^olimy"*' 
teenth  range  of  townships,  and  east  of  said  Huron  county,  shall  be 
attached  to,  and  be  a  part  of  the  county  of  Cuyahoga,  until  the  same 
shall  be  organized  into  a  separate  county,  or  be  otherwise  disposed  of 
by  law. 

f80l61§3.  That  all  suits  and  actions,  whether  of  a  civil  or  criminal  c  •.     a    .• 

*.  J^Y.   I      I     11  I  ,.  ,      .1        •  I  •   •       <     II  I  1  Suits  and  actions 

nature,  which  shall  be  pending,  and  all  crimes  which  shall  have  been  pending  in 
committed,  shall  be  prosecuted  to  final  judgment  and  execution  in  the  be'diwrmii^iy  " 
county  of  Geauga,  as  though  the  county  of  Cuyahoga  had  not  been  •'•='«• 
organized.     This  act  shall  take  efifect  and  be  in  force,  from  and  after 
the  first  day  of  May  next. 

An  Act  for  erecting  a  part  of  the  counties  of  Ross,  Franklin,  and  Fair- 
field, into  a  separate  county,  by  the  name  of  Pickaway. 

[Passed  janu.iry  12, 1810:  8  v.  41.) 

R017]  §  \.£e  it  enacted,  etc..  That  all  that  part  of  the  counties  of  Ross,  pickaway  county 
Franklin,  and  Fairfield,  within  the  following  boundaries,  be,  and  the  '"''t"''^',  . 
same  is  hereby  erected  into  a  separate  county,  to  be  known  by  the  '"    "" 
nafne  of  Pickaway :  beginning  on  the  east  side  of  the  Scioto  river^  at 
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the  intersection  of  a  line  between  township  two  and  three,  of  range 
twenty-two,  Worthington's  survey;  thence  east  with  the  township  lines, 
to  the  southeast  corner  of  township  number  eleven,  and  range  twenty ; 
thence  north  with  the  range  line,  to  the  northeast  corner  of  section 
number  one,  of  township  eleven,  in  range  twenty;  thence  west  with 
the  township  line,  to  the  northwest  corner  of  said  township;  thence 
north  with  the  range  line,  to  the  northeast  corner  of  section  number 
thirteen,  in  township  ten,  of  range  twenty-one,  Matthew's  survey; 
thence  west  to  the  Scioto  river;  thence  west  from  the  Scioto  river, 
twelve  miles;  thence  south  twenty  miles;  thence  east  to  the  Scioto 
river;  thence  down  said  river  to  the  place  of  beginning. 

[8018]  §  2.  That  from  and  after  the  first  day  of  March  next,  said 
county  shall  be  vested  with  all  the  privileges  and  immunities  of  a 
separate  and  distinct  county :  provided,  that  the  sheriffs,  coroners, 
constables,  and  collectors,  for  tlie  counties  aforesaid,  may  perform  ail 
the  duties  required  by  law,  in  their  respective  counties,  within  the 
county  of  Pickaway  before  the  said  division,  and  suits  at  law  which 
are,  or  may  be  pending  at  the  time  of  said  division,  shall  be  adjusted 
in  the  same  manner  as  if  a  division  had  not  taken  place. 

[8015)]  §  3-  That  on  the  first  Monday  of  April  next,  the  legal  voters 
residing  within  the  said  county  of  Pickaway,  shall  asMiiible  in  their 
respective  townships,  and  elect  their  several  county  officers,  who  shall 
hold  their  offices  until  the  next  annual  election. 

[8020j  §  4.  That  the  courts  for  said  county  shall  be  held  at  the  house 
of  Henry  Nevil,  until  a  permanent  seat  of  justice  is  fixed  as  the  law 
directs.  This  act  shall  be  in  force,  from  and  after  the  first  day  of 
March  next. 


When  to  Uke 
effect. 


PrOTise. 


To  elect  coanty 
offic-rs  on  first 
April  next. 


Where  courts  arc 
to  be  held. 


Commencement. 


An  Act  for  erecting  a  part,  of  the  counties  of  Muskingum  and  Belmont,  into 
a  separate  county,  by  the  name  of  Gtumsey. 

[Passed  January  31,  IftlO:  8  v.  63.] 

A  new  county        [8031]  §  i.Bc  it  cnoctcd,  ctc.  That  all  that  part  of  the  counties  of  Mus- 
name'ofGuernsey;  kingum  and  Belmont,  within  the  following  boundaries,  be,  and  the 
its  boundaries.      same  IS  hereby  erected  into  a  separate  county,  to  be  known  by  the 
name  of  Guernsey :  beginning  at  the  center  of  the  fourth  range,  on 
the  line  between  the  fourth  and  fifth  tier  of  townships,  in  said  range 
(of  the  United  States  military   lands);  thence  east  with  said  line,  to 
the  western  boundary  of  the  seventh  range ;  thence  south,  to  the  south- 
west corner  of  the'  county  of  Tuscarawas ;   thence  east,  through  the 
center  of  the  eleventh  township  of  the  seventh  range  (of  congress  lands) 
to  the  line  between  the  sixth  and  seventh  ranges;   thence  south  with 
said    line,   to   the  northern  boundary  of  the  county  of  Washington; 
thence  west  with  the  said  boundary,  through  the  center  of  the  fifth 
township  of*  the  seventh  range,  to  the  western  line  of  said  seventh 
range ;  thence  north,  to  the  center  of  the  sixth  township  of  the  eighth 
range ;  thence  west  with  the  northern  boundary  of  Washington  county, 
to  the  line  between  the  tenth  and  eleventh  ranges :  thence  north  with 
the  said  line,  to  the  southern  boundary  of  the  United  States  military 
lands;  thence  west  with  the  said  line,  to  the  southwest  corner  of  the 
first  township  in  thd  fourth  range ;  thence  north,  to  the  northwest  cor- 
ner of  the  third  township  of  the  fourth  range ;  thence  east,  to  the  cen- 
ter of  the  fourth  range;  thence  north,  to  the  place  of  beginning. 
To  be  ontanixed     [8022]  §  2.  That  from  and  after  the  first  day  of  March  next,  the  said 
ifflo"'  °^  *•*"=''•  county  of  Guernsey  shall  be  vested  with  all  the  privileges  and  im- 
Pro»i«o.  munities  of  a  separate  and  distinct  county :  provided,  that  the  sherif)^ 
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coroners,  constables,  and  collectors  for  the  counties  of  Bermont  and 
Muskingum,  may  perform  all  the  duties  recjuired  by  law  in  their  respect 
ive  counties,  (now  pending  within  the  county  of  Guernsey)  as  though 
the  said  division  had  not  taken  place.  ,.Ali  suit.s  at  law  which  are,  or 
may  be  pending  at  the  tmie  of  the  .said  division,  sliall  be  prosecuted 
to  final  judgment  and  e.xecution,  in  the  counties  of  Muskingum  and 
Belmont,  in  the  same  manner  as  if  a  division  had  not  taken  place. 

[8023]  §3.  That  on  the  first  Monday  of  April  next,  the  legal  voters  ,0  cicci  county 
residine  in  the  said  county  of  Guernsey,  shall  assemble  in  their  respective  Jtiiters  on  (ir«t 
townships,  and  elect  their  several  county  officers,  who  shall  hold  their  isi'o"  ^^  "  *" 
offices  until  the  next  annual  election. 

[80241  §4.  That  the  courts  for  said  county  of  Guernsey  shall  be  held  when  first  coum 
at  the  house  of  George  Beymer,  until  a  permanent  seat  of  justice  is  "■  ""^  '"^I'l 
fixed  agreeable  to  law.     This  act  to  take  effect  and  be  in  force,  from  Comraencemcnt. 
and  after  the  first  dav  of  March  next. 


An  Act  for  erecting  the  county  of  Coshocton. 

[Passed  January  3t,  1810:  8  v  81.] 

[8025]  §  I.  w/?«  it  eneuted,  etc..  That  all  those  parts  of  the  counties  of  coumyotco^ 
Muskingum  and  Tuscarawas,  lying  in  the  following  boundaries,  be,  i^ii^cton  erected; 
and  the  same  is  hereby  erectefl  mto  a  separate  county,  by  the  name 
of  Coshocton,  beginning  at  the  southwest  corner  of  the  fourth  town- 
ship of  the  ninth  range  (United  States  military  lands),  thence  ea.st 
with  the  line  between  the  third  and  fourth  tier  of  townships,  to  the 
center  of  the  fourth  range ;  thence  north  through  the  center  of  said 
range,  to  the  line  between  the  fourth  and  fifth  tier  of  townships;  thence 
east  to  the  line  between  the  third  and  fourth  ranges;  thence  north  to 
the  Hne  between  the  sixth  and  seventh  tier  of  townships;  thence  west 
with  said  line,  to  the  line  between  the  fourth  and  fifth  ranges;  thence 
north  with  said  line  to  the  Indian  boundary;  thence  westerly  with 
said  boundary  line,  to  the  line  between  the  ninth  and  tenth  ranges; 
thenCe  south  with  said  line,  to  the  place  of  beginning. 

[8026]  §  2.That  the  said  county  of  Coshocton,  be,  and  remain  attached  An.achcd  to  Mm 
to  the  county  of  Muskingum,  until  the  legislature  shall  think  proper  ^:i^gum  county. 
to  organize  the  same. 

[8027]  §  3.  That  there   shall  be  commissioners  appointed  agreeable  commtssionen.  n 
to  the  act,  entitled  '-an  act  establishins  seats  of  justice,"  who  shall  |j<^ .ippoinied  to 

,  ^  ,  ,         1      ,  1  .         ,  ^    li\  sc.it  oT  luslice 

report  to  the  court  of  common  pleas,  to  be  holden  in  the  county  of   ,  „  ,„.,,.^.  ^^^^^ 
Muskingum;  which  court  shall  take  such  order  on  said  report,  as  is  m  Muskingum 
directed  by  the  aforesaid  act;  and  the  commissioners  aforesaid,  shall  be  '°"" 
paid  out  of  the  treasury  of  the  county  of   Muskingum,  out  of   any  no„  paid. 
money  which  has,  or  may  have  been  raised  in  that  district  of  cotintry, 
by  this  act  erected  into  the  county  of  Coshocton. 
[8028] §4.  That  if  a  purchase  of  land  be  made  by  a  director,  agree-  j,,,^,,,.„^  „f  ,3„j 
able  to  the  fourth  section  of  "an  act  establishing  seats  of  justice,"  the  nuiac  Ly  a  direct- 
first  proceeds  of  the  sale  of  lots,  shall  be  applied  to  the  payment  of  '" 
the  land  so  purchased,  and  defraying  the  necessary  expenses  of  the  ^^,|^^,  expensej 
commissioners,  and  laying  off  the  lots;  and  the  residue  shall  be  paid  first  p.-ud. 
into  the  treasury  of  the  county  of  Muskingum,  to  be  paid  over  to 
the  treasurer  of  the  county  of  Coshocton,  so  soon   as  it  shall  be 
organized:  provided,  that  not  more  than  one-half  of  the  lots  shall  be  ^,,^^^^ 
sold  previous  to  the  county  of  Coshocton  being  organized.     This  act 
to  take  effect  and  be  in  force,  from  and  after  the  first  day  of  March  commeDcement 
next. 
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Fayette  countjr 
erecte-j  y  its 
boundaries. 


Commenceinent 
of  the  county. 

Proviso  as  to  suits 
pending,  etc. 


An  Act  establishing  the  county  of  Fayette. 

[Pftssed  February  I<>,  1810:  8  v.  188  ] 

[8029]  §  i.Se  it  enacted,  etc..  That  all  those  parts  of  Ross  and  High- 
land counties,  included  in  the  following  boundaries,  be,  and  the  same 
are  hereby  laid  off  and  erected  into  a  separate  and  distinct  county, 
which  shall  be  called  and  known  by  the  name  of  Fayette,  to  ^t:  be- 
ginning at  the  southwest  corner  of  the  county  of  Pickaway;  thence 
north  with  the  line  of  said  county,  to  the  corner  of  Madison;  thence 
west  with  the  line  of  said  Madison  county,  to  the  line  of  Greene 
county;  thence  south  with  Greene  county,  to  the  southeast  corner 
thereof;  thence  east  five  miles;  thence  south  to  the  line  of  Highland 
county;  thence  east  with  said  line,  to  Paint  creek;  thence  a  straight 
line  to  the  place  of  beginning. 

[8030]  §  2,  That  from  and  after  the  first  day  of  March  next,  said 
county  of  Fayette  shall  be  vested  with  all  the  powers,  privileges,  and 
immupities  of  a  separate  and  distinct  county.:  provided,  that  it  shall 
be  lawful  for  the  sheriff,  coroner,  constables,  and  collectors  of  Ross 
and  Highland  ( ouniies,  to  do  and  perform  all  the  duties  which  they 
are  or  may  be  required  to  do  in  the  said  counties  of  Ross  and  High- 
land, within  the  bounds  of  the  said  county  of  Fayette;  and  all  suits 
and  actions  which  are,  or  may  be  pending  therein  at  the  time  of  the 
said  division,  shall  be  tried  and  determined  in  the  same  manner  as 
though  a  division  had  not  taken  place. 

[8031]  §  3- That  all  justices  of  the  peace  and  other  officers,  residing 
within  the  said  county  of  Fayette,  shall  continue  to  exercise  the  duties 
of  their  respective  offices  until  sue  cessors  are  cho.sen  and  qualified. 
[803-1  §  4.  That  it  shall  be  the  duty  of  the  associate  judges  to  divide 
the  said  county  of  Fayette  into  townships,  subject  to  the  future  altera- 
tion of  the  commissioners,  and  to  publish  the  bounds  of  each,  in  at 
least  three  public  places  in  said  townships,  and  also  to  direct  the 
electors  of  said  townships  to  elect,  on  the  first  Monday  of  April  next, 
three  commissioners,  a  sheriff,  and  coroner,  to  hold  their  offices  until 
the  next  annual  election,  together  with  the  requisite  number  of  town- 
ship officers :  provided,  notice  shall  be  given  at  least  fifteen  days  before 
the  said  first  iVlonday  of  April  next. 
[8033]  §  5.  That  the  courts  to  be  holden  in  said  county  of  Fayette, 
shall  be  holden  at  the  house  of  John  Devalt  until  a  permanent  seat 
of.  justice  shall  be  established  according  to  law.  This  act  to  be  Id 
force,  from  and  after  the  first  day  of  March  next. 


Justices  con- 
tinued in  office. 


Associate  Judges 
to .  lay    off   town, 
sllips,  and  give 
iiDtice  of  elec- 
tions. 


Where  courts  to 
be  held. 

Cjonuncncement. 


.QliDtoa  county 
erected ;  its 
boundaries. 


Organized  first  of 
March  next. 


An  Act  establishing  the  county  of  Clinton. 

[Passed  February  19,  1810:  8  v.  236.} 

[8054]  §  I.  jP^  it  enacted,  etc..  That  all  those  parts  of  the  counties 
of  Warren  and  Highland  within  the  following  boundaries,  be  and 
the  same  are  hereby  erected  into  a  separate  county,  to  be  known 
by  the  name  of  Clinton :  beginning  at  the  southeast  corner  of  Greene 
county,  running  east  five  miles;  thence  south  to  Highland  county 
line;  thence  west  with  said  line,  within  four  miles  of  the  eastern 
line  of  Warren  county;  thence  southwardly  so  far  as  to  intersect  a 
line  one  mile  east  from  the  southeast  corner  of  Warren  county;  thence 
west  and  from  the  beginning  west,  so  far  that  a  line  south  will  leave 
Warren  county  a  constitutional  boundary. 

[8035]  §  2.  That  after  the  first  day  of  March  next,  said  county  shall 
be  vested  with  all  the  privileges  and  immunities  of  a  separate  and 
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distinct  county:  provided,  that  the  slierifis,  ooroners,  <»nstables,  col-  proviso  in  favor 
lectors,  and  all  &tber  township  ofScers  in  the  counties  aforesaid,  shall  "f  sheriffs,  etc. 
continue  to  perform  their  respective  duties  required  by  law,  within 
the  said  county  of  Clinton,  before  the  said  division;  and  suits  at  law 
which  are  <or  may  be  pending  at  the  time  of  said  division  shall  be 
adjusted  in  ikit  same  manner  as  if  the  division  had  not  taken  place. 

[8036]  %  3.  That  on  the  first  Monday  of  March  next,  the  legal  voters  county  omcert  t.. 
residing  in  said  county  of  Clinton,  shall  assemble  in  their  respective  Monday om^cn 
townships  and  elect  their  several  county  officers,  who  shall  hold  their  next, 
offices  uQtil  the  next  annual  meeting. 

[8037]  §  4.  That  the  courts  of  said  county  shall  be  held  at  the  house  ^her*  courts  t* 
of  Jesse  Hughes,  until  a  permanent  seat  of  justice  shall  be  established  be  iieid. 
in  said  coimty,  as  directed  by  law.     This  act  shall  take  effect  and  be  when  to  take 
fin]  force,  from  and  after  the  first  day  of  March  next.  •ff"':'- 

An  Act  to  establish  the  county  of  Madison. 

(Paiised  February  16, 1810 :  8  v.  348.} 

r8088]§i.  .5^  it  enacted,  et:..  That  all  that  part  of  the  county  of  Madison  county 
Franklin  lying  west  of  Franklinton,  is  hereby  erected  into  a  separate  ^res"itereof." 
county,  and  bounded  as  foUnweth,  viz:  beginning  at  the  southwest 
corner  of  Delaware  county;  thence  east,  with  the  south  boundary  of 
the  said  county  line,  to  a  point  that  a  line  running  due  south  will 
be  the  distance  of  twelve  and  one-half  miles  west  of  the  county  seat 
of  Franklin  county;  thence  on  a  straight  line,  to  the  northwest  corner 
of  the  county  of  Pickaway;  ihence  with  said  line  south,  until  it  in- 
tersects the  line  of  Ross  county;  thence  west  with  said  line,  to  the 
line  of  Greene  county;  ihence  north  with  the  line  of  Greene,  to  Cham- 
paign county  line;  thence  with  Champaign  line,  to  the  place  of  be- 
ginning. 

[8039]  §  2.  That  the  said  county  of  Madison  shall,  from  and  after  county  to  be  or- 
the  first  day  of  March  next,  be,  and  the  same  is  hereby  declared  to  of"March"ncxt.' 
be,  a  separate  and  distinct  county,  and  entitled  to  all  the  rights  and 
privileges  appertaining  to  the  same :  pro\  ided,  that  all  actions  and  suils  proviso  in  cases 
which  are,  or  may  be  pending,  or  instituted  in  the  county  of  Franklin,  of  suits  ponding. 
l)efore  the  first  Monday  of  March  next,  shall  be  prosecuted  and  carried 
into  final  judgment  and  execution,  and  all  taxes  which  shall  be  now 
due,  shall  be  collected  as  though  this  act  had  not  passed. 

[8040]  §3.  That  on  the  first  Monday  in  April  next,  the  legal  voters  officers  to  be 
residing  in  said  county  of  Madison,  shall  assemble  in  their  respective  fir«'Monday  of 
townships,  and  elect  their  several  county  officersj  who  shall  hold  their  April  next.' 
offices  until  the  next  annual  election. 

[81)41]  *^  4-  That  there  shall  be  appointed,  by  joint  resolution  of  both  Three  commis- 
houses  of  the  present  general  assembly,  three  commissioners  to  fix  the  poi^'ed'by  resoi. 
seat  of  justice  in  said  county  of  Ma<lison,  agreeable  to  the  act  estab-  of'"'^!?^'' 
lishing  seats  of  justice,  who  shall  make  report  of  their  proceedings  to  "  ^"^  "^°' 
the  court  of  common  pleas  of  Franklin  county,  who  shall  be  gov- 
erned by  the  provisions  of  the  aforesaid  act. 

[8042]  §  5.  That  the  commissioners  aforesaid  shall  be  paid  for  their  How  paid. 
services  out  of  the  treasury  of  the  county  of  Madison. 


resoi.i 
scat 


[8043J  §  6.  That  the  tem|)orary  place  of  holding  courts,  until  other-  Tempor.iry  s 
wise  provided  for  according  to  law,  .shall  be  at  the  house  of  Thomas  oJa'J^hou! 
Gwyn,  in  said  county  of  Madison.  This  act  shall  take  effect  and  be  '  '  f- 
in  force,  from  and  after  the  first  day  of  March  next 
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An  Act  to  alter  the  west  line  of  Cuyahoga,  the  east  line  of  Huron,  and 
to  establish  a  west  line  to  Portage  county. 

[Passed  January  22. 1811 ; »  t.  27.] 

Boundaries  of        [8044]  §  I.  .5(f  «?  wwflJcrf,  ttc..  That  the  county  of  Cuyahoga  shall  ex- 
Cuyahogacounty.  tend  from  the  southwest  corner  of  number  five,  in  the  fourteenth  range 
of  the  Connecticut  western  reserve,  to  the  southwest  corner  of  num- 
ber five,  in  the'  sixteenth  range ;  thence  north  by  the  west  line  of  the 
sixteenth  range,  to  the  northwest  corner  of  number  five,  in  the  six- 
teenth range ;  thence  west  to  the  middle  of  Black  river ;  thence  down 
the  middle  of  said  river  to  Lake  Erie. 
Boundaries  of        [8045]  §  2.  That  the  east  line  of  Huron  county  shall  extend  from  the 
Wuron  county,      northeast  corner  of  number  four,  in  the  twentieth  range,  to  the  south- 
west corner  of  number  five,  in  the  sixteenth  range;  thence  north  to 
the    northwest    corner  of  number  six,  in  the    sixteenth   range,    then 
west  to  the  middle  of  Black  river;  then  down  the  middle  of  Black 
river  to  Lake  Erie. 
Boundaries  of        [8046]  §  3.  That  the   west   line  of  the  eleventh   range  of  the  Cop- 
Poruge  county,     nccticut  westcm  rcserve,   shall   be  the  west  line  of  the  county  of 
Portage. 

An  Act  for  tlu  organization  of  the  county  of  Coshocton. 

[Passed  January  22,  1811:  9  v.  32.] 

Coshocton  county   ^fy^ct\%^- Be  it  encutcd,  etc..  That   the  county  of  Coshocton  be,  and 
p  ^Wso"*'  same  is  hereby  organized  into  a  separate  county :  provided,  that  all 

actions  and  suits,  which  are  or  may  be  pending  or  instituted  in  the 
county  of  Muskingum,  before  the  first  Monday  of  April  next,  shall 
be  prosecuted  and  carried  into  final  judgment  and  execution,  and  all 
taxes  which  shall  be  now  due  shall  be  collected  as  though  this  act 
had  not  passed. 
When  eiecuons  [8048]  §  2.  That  On  the  first  Monday  of  April  next,  the  legal  voters 
to  be  held.  residing  in  the  county  of  Coshocton,  shall  assemble  in  their  respect- 

ive townships,  and  elect  their  several  county  officers,  who  shall  hold 
their  offices  until  the  next  annual  election.     This  act  shall  take  effect 
effect!  "     *        and  be  in  force  from  and  after  the  first  day  of  April  next 


An  Act  for  the  organization  of  ilie  county  of  Ashtabula. 

[Passed  January  22,  1811:  S  v.  42] 

^^^^^  \^^'i\%i.  Be  it  enacted,  etc..  That  the  county  of  Ashtabula  be,  and 

organized.  the  Same  is  hereby  organized  into  a  separate  county. 

[8050]  §  2.  That  all   such   suits  and   a(  tions,   whether  of  a  civil  or 

duct'c'd'l"''  '^°"'     criminal  nature,  which  shall  be  jending,  and  all  crimes  which  shall 
have  been  committed,  shall  be  prosecuted  to  final  judgment  and  exe- 
cution, in  the  county  of  Geauga,  as  though  the  county  of  Ashtabula 
had  not  been  organized, 
h-    N    8     [^^1]§3-  ^^^*  ^^^  townships  numbered  eight,  in  Trumbull  county, 

mttached'''t'o  Ash-  shall  be  attached  to  and  become  a  part  of  the  county  of  Ashtabula-. 

ubnia  county.  provided,  that  all  suits  and  actions,  whether  of  a  civil  or  criminal 
nature,  which  shall  be  pending,  and  all  crimes  which  shall  have  been 
committed  in  the  aforesaid  townships  numbered  eight,  previous  to 
the  taking  effect  of  this  act,  shall  be  prosecuted  to  final  judgment  and 
execution  in  the  county  of  Trumbull. 

Elections,  when      [8052]  §  4.  That  on  the  first  Monday  of  May  next,  the  legal  voters 

''*'''•  residing  in  the  county  of  Ashtabula,  shall  assemble  in  their  respective 
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townships,  at  the  usual  place  of  holding  elections  in  said  townships, 

and  elect  their  several  county  officers,  who  shall   hold  their  offices 

until  the  next  annual  election.    This  act  to  take  effect  and  be  in  force  when  to  uke 

from  and  after  the  first  day  of  May  next.  *  *"' 


An  Act  for  the  organization  of  Wayne  county. 


[Paued  January  4,  im2:  10  v.  17.) 

[8053]  §  \.Be  it  enacted,  etc.,  That  the  county  of  Wayne  be,  and  the  Organization  of 
same  is  hereby  organized  into  a  separate  county.  Waync  county. 

[8054]  §  a.That  all  suits  and  actions,  whether  of  a  civil  or  criminal  Pending  suit*  and 
nature,  which  shall  be  instituted  prior  to  the  taking  effect  of  this  act,  "^''O"'' 
shall  be  prosecuted  to  final  judgment  and  execution  in  the  county  of 
Stark,  as  though  the  county  of  Wayne  had  not  been  organized. 

[8055]  §3.  That  on  the  first  Monday  of  April   next,  the  legal  voters  when  county  offi. 
residing  in  the  county  of  Wayne,  shall  assemble  in   their   respective  «"«<>  be  chosen 
townships,  at  the  usual  place  of  holding  elections  in  said  townships, 
and  elect  their  several  county  officers,  who  shall  hold  their  offices  until 
the  next  annual  election.     This  act  to  take  effect  and  be  in  force  from 
and  after  the  first  day  of  March  next. 


An  Act  to  amend  an  act,  entitled  "  an  act  for  tfu  division  of  Montgomery 

county." 

[Pasted  Janu.iry  7, 1812:  10  v.  a2.J 

Whereas  by  the  act  establishing  Montgomery  county,  the  limits  of  Preamble. 
3aid  county  were  extended  to  the  northern  boundary  of  this  state,  and 
whereas  by  the  above-recited  act,  the  limits  of  Miami  county  were 
confined  to  the  Indian  boundary  line,  leaving  a  tract  of  country  attached 
to  Montgomery  county,  over  which  no  jurisdiction  can  be  conveniently 
exercised — therefore, 

[8056]  Be  it  enacted,  etc. ,  "That  all  that  part  of  the  county  of  Montgomery  p^r,  of  Mont- 
lying  north  of  the  county  of  Miami,  shall  be,  and  the  same  is  hereby  ^'^f^^  ""'hed 
attached  to  the  said  county  of  Miami,  and  all  that  part  lying  north  of  to' Miami  county. 
the  county  of  Darke,  shall  be,  and  the  same  is  hereby  attached  to  the 
said  county  of  Darke :  provided,  that  alt  crimes  committed,  and  suits 
and  actions  now  pending  in  the  said  county  of  Montgomery,  shall  be. 
prosecuted  to  final  effect  in  the  same  manner  as  if  this  act  had  not 
passed. 

An  Ad  to  alter  tfu  west  line  of  Cuyahoga,  and  to  attach  t/ie  tract  lying 
west  of  Portage  county  thereto. 

[Parsed  February  18, 1812:  10  v.  122.) 

[8057]  §  I.  Be  it  enacted,  etc. ,  That  the  west  line  of  Cuyahoga   shall  Boundaries  of 
be  continued  from  the  northwest  comer  of  number  five  in  the  six-  nsh'S^"**  *"''^ 
teenth    range,  then  north  to  the  northwest  corner  of  number  six  in 
the  sixteenth  range,  then  west  to  Black  river. 

[8058]  §  2.  That  all  that  part  of  the  Connecticut  western   reserve.  The  county  of 
lying  west  of  the  eleventh  range,  south  of  the  numbers  five,  and  east  Medina  erected, 
of  the  twentieth  range,  shall  be  a  separate  and  distinct   county,  by 
the  name  of  Medina,  and  until  organized,  shall  be  attached  to  and  be 
a  part  of  the  county  of  Portage. 
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RepcaUns  clause.  [S039]§3.  That  SO  much  oi  the  act  to  alter  the  west  line  of  Cuya- 
hoga, tlie  east  line  of  Huron,  and  to  establish  a  wesf  line  to  the  county 
of  Portage^  as  comes  within  the  meaning  of  this  act;,  is  hereby  repealed. 


I- 


S 


An  Act  to  erect  the  coutdy  of  Harrison. 

Jl'aued  January  2,  1813:  U  v.  U.] 

BottDdariet.  [8060]  §  I.  .ff<r  U  enacted,  etc..  That  all  that   part  of  the  counties  of 

Jefferson  and  Tuscarawas,  included  within  the  following  limits,  to  wit: 
beginning  at  the  point  on  the  range  line,  between  the  third  and  fourth 
ranges  of  townships  in  the  Steubenville  district,  where  the  north  line 
of  the  county  of  Belmont  crosses  the  same;  thence  north,  on  the  range 
line  to  the  center  of  township  number  eleven  in  the  fourth  range; 
thence  west  through  the  center  of  said  township  until  it  intersects  the 
range  line  between  the  fourth  and  fifth  ranges;  thence  north  to  the 
south  boundary  line  of  Columbiana  county;  thence  west  with  the 
southern  boundary  line  of  Columbiana  and  Stark  counties  to  the  cen- 
ter of  township  number  fourteen  in  the  sixth  range;  thence  south 
through  the  fourteenth  and  thirteenth  townships  to  the  south  boundary 
line  of  the  thirteenth  township  in  the  sixth  range;  thence  west  with 
said  township  line  to  the  line  between  the  sixth  and  seventh  ranges; 
thence  south  with  said  range  line  to  the  line  between  the  twelfth  and 
thirteenth  townships  of  the  seventh  range;  thence  west  to  the  west 
boundary  line  of  the  seventh  range;  thence  south  with  said  range 
line  to  the  northern  boundary  line  of  Guernsey  and  Behnont  counties ; 
•  thence  east  with  said  county  line  to  the  line  of  beginning,  shall  be  a 
separate  and  distinct  county  by  the  name  of  the  county  of  Harrison. 

[8061]  §2.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal 
nature,  which  shall  be  pending,  and  all  crimes  which  shall  have  been 
committed  within  said  counties  of  Jefferson  and  Tuscarawas,  previous 
to  the  organization  of  the  said  county  of  Harrison,  shall  be  prosecuted 
to  final  judgment  and  execution,  within  the  counties  in  which  such 
suits  shall  be  pending,  or  such  crimes  shall  have  been  committed,  in 
the  same  manner  they  would  have  been  if  no  division  had  taken  place ; 
and  the  sheriffs,  coroners,  and  constables  of  the  counties  of  Jefferson 
and  Tuscarawas  shall  execute,  within  such  parts  of  the  county  of 
Harrison,  as  belonged  to  their  respective  counties,  previous  to  the 
taking  effect  of  this  act,  such  process  as  shall  be  necessary  to  carry 
into  effect  such  suits,  prosecutions,  and  judgments;  and  the  colleitors 
of  taxes  for  the  counties  of  Jefferson  and  Tuscarawas  shall  collect  all 
such  taxes  as  shall  have  been  levied  and  unpaid,  within  such  parts  of 
the  county  of  Harrison  as  belonged  to  their  respective  counties,  pre- 
vious to  the  taking  effect  of  this  act 

[8063]  §  3.  That  all  justices  of  the  peace  within  those  parts  of  the 
counties  of  Jefferson  and  Tuscarawas,  which,  by  this  act  are  erected 
into  a  new  county,  shall  continue  to  exercise  the  duties  of  their  oflSces 
until  their  term  of  service  expires,  in  the  same  manner  as  if  they  had 
been  commissioned  for  said  county  of  Harrison. 

[8063]  §  4-  That  on  the  last  Monday  in   February  next,   the  legal 
voters  residing  within  said  county  of  Harrison  shall  assemble  in  their 
respective  townships,  at  the  usual  places  of  holding  township  elec- 
tions, and  elect  their  several  county  officers,  who  shall   hold   their 
Pravu<K  offices  until  the  next  annual  election :  provided,  that  where  any  town- 

ship shall  be  divided  in  consequence  of  establishing  the  county  lines 
of  the  county  of  Harrison,  in  such  manner  that  the  place  of  hold- 
ing the  township  election  shall  fall  within  the  counties  of  Jefferson 


Suits  and  actions 
to  be  decided  in 
the   same  manner 
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«r  Tuscarawas,  tiisn,  and  m  that  c»«e,  the  electors  of  such  fractional 
townships  shall  elect  io  the  next  adjoining  township  or  townships  in 
said  county  of  Harrison. 

[8064]  S  5.  That  the  courts  for  said  county  of  Harrison  shall   be  pj,,,  „„„,  ,^  ^^ 
holden  at  the  town  of  Cadiz  until  a  permanent  seat  of  justice  shall  beid  at  cadu. 
be  established  for  said  county. 

[8065]  §  6.  That  commissioners  shall  be  appointed,  agreeaUy  to  the  Comini<»ioncr>  to 
provisions  of  an  act,  entitled  "an  act  establishing  seats  of  justice,"  g" ?Ef pj',^an° nt 
to  fix  upon  a  place  for  the  permanent  seat  of  justice  for  said  county  seatof  jusUce. 
of  Harrison,  and  make  report  thereof  to  the  court  of  common  pleas 
for  the  county  of  Jefferson,  which  court  is  hereby  authorized  to  estab- 
lish the  same  agreeably  to  the  provisions  of  the  above  recited  act; 
and  the  commissioners  aforesaid  shall  receive  a  compensation  for  their  How  comjicii- 
services  out  of  the  treasury  of  said  county  of  Jefferson.     This  act  to  ^"^^ ,,  ,^, 
take  effect  and  be  in  force  from  and  after  the  first  day  of  January  eflcct. 
next. 

An  Act  for  the  organization  of  Richland  county. 

(Paued  January  7,  ISIS  :  11  v.  21.] 

[8066]  §  i,Be  it  enacted,  etc..  That  the  county  of  Richland  be,  and  the 
same  is  hereby  organized  into  a  separate  county. 

[8067]  §2.  That  all  suits  and  actions,  whether  of  a  civil  or  criminal  suit«,e«c.  *oA* 
nature,  which  shall   be  instituted,  and   all  crimes  which   shall  have  pro«cuic3 
been  committed  within  said  county  of  Richland,  prior  to  the  taking  lo'thTs'ac'i*''"'^' 
effect  of  this  act,  shall  be  prosecuted  to  final  judgment  and  execution 
in  the  county  of  Knox,  as  though  the  county  of  Richland  had  not 
been  organized;  and  the  sheriff,  coroner  and  constables  of  the  county 
of  Knox  shall  execute,  within  the  county  of  Richland,  al.l  such  proc- 
ess as  shall  be  necessary  to  carry  into  effect  such  suits,  prosecutions 
and  judgments;  and  the  collectors  of  taxes  for  the  county  of  Knox 
shall  collect,  within  the  county  of  Richland,  all  such  taxes  as  shall  be 
levied  and  unpaid,  previous  to  the  taking  effect  of  this  act. 

[8068]  §3.  That  on  the  first  Monday  of  April  next,  the  legal  voters.  Election  to  be 
residing  in  the  county  of  Richland,  shall,  without  other  notice  than  held  on  the  fim 
this  act,  assemble  in  their  respective  townships,  at  the  usual  places  rb°coSntj' *'"'*' 
of  holding  elections  in  said  township,  and  elect  their  several  county  officers- 
officers,  who  shall  hold  their  offices  until  the  next  annual  election. 
This  act  to  take  effect  and  be  in  force  from  and  after  the  first  Mon-  when  to  take 
day  of  March  next.  'ff""- 

An  Act  to  amend  the  act  entitled  ^'an  act  to  erect  tlie  county,  of 
Harrison." 

(Faned  January  12,  ISiii:  11  v.  26.] 

[8069]  Be  it  enacted,  etc..  That  the  act  to  which  this  is  an  amendment, 
shall  take  effect  and  be  in  force  from  and  after  the  first  day  of  February 
next,  anything  in  the  before-recited  act  to  the  contrary  notwithstanding. 

An  Act  to  erect  tlie  county  of  Monroe. 

Ifaised  January  29,  1X13: 11  v.  $7.) 

[8070]§i..ff*  it  enacted,  etc..  That  so  much  of  the  counties  of  Bel-  ooundariea. 
mont,  Washington  and  Guernsey,  as  comes  within  the  following  bound- 
aries, viz:  beginning  at  the  Ohio  river,  in  Belmont  county,  on  the 
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RepeaUng  cbuie.  [S039]§3.  That  SO  Biuch  of  the  act  to  alter  the  vest  line  of  Cuya- 
hoga, the  east  line  of  Huron,  and  to  establish  a  west  line  to  the  county 
of  Portage,  as  comes  within  the  meaning  of  this  ax:!;,  is  hereby  repealed. 


Boundaries. 


Suits  and  actions 
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not  passed. 
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An  Act  to  erect  the  county  of  Harrison. 

Xl'awed  January  2,  1813:  It  v.  U.] 

[8060]  §  I.  .fftf  it  enacted,  etc..  That  all  that  part  of  the  counties  of 
Jefferson  and  Tuscarawas,  included  within  the  following  limits,  to  wit: 
beginning  at  the  point  on  the  range  line,  between  the  third  and  fourth 
ranges  of  townships  in  the  Steubenville  district,  where  the  north  line 
of  the  county  of  Belmont  crosses  the  same ;  thence  north,  on  the  range 
line  to  the  center  of  township  number  eleven  in  the  fourth  range; 
thence  west  through  the  center  of  said  township  until  it  intersects  the 
range  line  between  the  fourth  and  fifth  ranges;  thence  north  to  the 
south  boundary  line  of  Columbiana  county;  thence  west  with  the 
southern  boundary  liive  of  Columbiana  and  Stark  counties  to  the  cen- 
ter of  township  number  fourteen  in  the  sixth  range;  thence  south 
through  the  fourteenth  and  thirteenth  townships  to  the  south  boundary 
line  of  the  thirteenth  township  in  the  sixth  range;  thence  west  with 
said  township  line  to  the  line  between  the  sixth  and  seventh  ranges; 
thence  south  with  said  range  line  to  the  line  between  the  twelfth  and 
thirteenth  townships  of  the  seventh  range;  thence  west  to  the  west 
boundary  line  of  the  seventh  range;  thence  south  with  said  range 
line  to  the  northern  boundary  line  of  Guernsey  and  Behnont  counties; 
thence  east  with  said  county  line  to  the  line  of  beginning,  shall  be  a 
separate  and  distinct  county  by  the  name  of  the  county  of  Harrison. 

[8061]  §2.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal 
nature,  which  shall  be  pending,  and  all  crimes  which  shall  have  been 
committed  within  said  counties  of  Jefferson  and  Tuscarawas,  previous 
to  the  organization  of  the  said  county  of  Harrison,  shall  be  prosecuted 
to  final  judgment  and  execution,  within  the  counties  in  which  such 
suits  shall  be  pending,  or  such  crimes  shall  have  been  committed,  in 
the  same  manner  they  would  have  been  if  no  division  had  taken  place; 
and  the  sheriffs,  coroners,  and  constables  of  the  counties  of  Jefferson 
and  Tuscarawas  shall  execute,  within  such  parts  of  the  county  of 
Harrison,  as  belonged  to  their  respective  counties,  previous  to  the 
taking  effect  of  this  act,  such  process  as  shall  be  necessary  to  carry 
into  effect  such  suits,  prosecutions,  and  judgments ;  and  the  colletiora 
of  taxes  for  the  counties  of  Jefferson  and  Tuscarawas  shall  collect  all 
such  taxes  as  shall  have  been  levied  and  unpaid,  within  such  parts  of 
the  county  of  Harrison  as  belonged  to  their  respective  counties,  pre- 
vious to  the  taking  effect  of  this  act. 

[8062]  §3.  That  all  justices  of  the  peace  within  those  parts  of  the 
counties  of  Jefferson  and  Tuscarawas,  which,  by  this  act  are  erected 
into  a  new  county,  shall  continue  to  exercise  the  duties  of  their  ofSces 
until  their  term  of  service  expires,  in  the  same  manner  as  if  they  had 
been  commissioned  for  said  county  of  Harrison. 

[8063]  §4.  That  on  the  last  Monday  in  February  next,  the  legal 
voters  residing  within  said  county  of  Harrison  shall  assemble  in  their 
respective  townships,  at  the  usual  places  of  holding  township  Sec- 
tions, and  elect  their  several  county  officers,  who  shall  hold  their 
offices  until  the  next  annual  election :  provided,  that  where  any  town- 
ship shall  be  divided  in  consequence  of  establishing  the  county  lines 
of  the  county  of  Harrison,  in  such  manner  that  the  place  of  hold- 
ing the  township  election  shall  fall  within  the  counties  cf  Jefferson 
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or  Tuscarawas,  ^en,  and  w  that  ca«e,  the  electors  of  such  fractional 
townships  shall  elect  in  th«  next  adjoining  township  or  townships  in 
said  county  of  Harrison. 

[8064]  §  5.  That  the  courts  for  said  county  of  Harrison  shall  be  pj„,  ^^^^  ,^  ^ 
holden  at  the  town  of  Cadiz  until  a  permanent  seat  of  justice  shall  held  ^t  Cadiz. 
be  established  for  said  county. 

[8065]  §  6.  That  commissioners  shall  be  appointed,  agreeably  to  the  Comaii»ioner9  to 
provisions  of  an  act,  entitied  "an  act  establishing  seats  of  justice,"  fi^ErpcrmalTeDt 
to  fix  upon  a  place  for  the  permanent  seat  of  justice  for  said  county  seat  of  justice. 
of  Harrison,  and  make  report  thereof  to  the  court  of  common  pleas 
for  the  county  of  Jefferson,  which  court  is  hereby  authorized  to  estab- 
lish the  same  agreeably  to  the  provisions  of  the  above  recited  act; 
and  the  commissioners  aforesaid  shall  receive  a  compensation  for  their  How  compeo- 
services  out  of  the  treasury  of  said  county  of  Jefferson.     This  act  to  ^"^^  ,^  ^^^^ 
take  effect  and  be  in  force  from  and  after  the  first  day  of  January  eflect. 
next 

An  Act  for  the  organization  of  Richland  courtly. 

IPassed  January  7,  IglS  :  11  v.  21.] 

[8066]  §  \.Be  it  enacted,  etc..  That  the  county  of  Richland  be,  and  the 
same  is  hereby  organized  into  a  separate  county. 

[8067]  §2.  That  ail  suits  and  actions,  whether  of  a  civil  or  criminal  suits,e«c..»o*« 
nature,  which  shall   be  instituted,  and   all  crimes  which   shall  have  prosecuted 
been   committed  within  said  county  of  Richland,  prior  to  the  taking  wthts'aci'*''"' 
effect  of  this  act,  shall  be  prosecuted  to  final  judgment  and  execution 
in  the  county  of  Knox,  as  though  the  county  of  Richland  had  not 
been  organized ;  and  the  sheriff,  coroner  and  constables  of  the  county 
of  Knox  shall  execute,  within  the  county  of  Richland,  all  such  proc- 
ess as  shall  be  necessary  to  carry  into  effect  such  suits,  prosecutions 
and  judgments;  and  the  collectors  of  taxes  for  the  county  of  Knox 
shall  collect,  within  the  county  of  Richland,  all  such  taxes  as  shall  be 
levied  and  unpaid,  previous  to  the  taking  effect  of  this  act. 

[8068]  §3.  That  on  the  first  Monday  of  April  next,  the  legal  voters,  Election  to  be 
residing  in  the  county  of  Richland,  shall,  without  other  notice  than  held  on  the  first 
this  act,  assemble  in  their  respective  townships,  at  the  usual  places  fo,  county^  *'"''' 
of  holding  elections  in  said  township,  and  elect  their  several  county  officers, 
officers,  who  shall  hold  their  offices  until  the  next  annual  election. 
This  act  to  take  effect  and  be  in  force  from  and  after  the  first  Mon-  when  to  take 
day  of  March  next  «ff««- 

An  Act  to  amend  the  act  entitled  ^^an  act  to  erect  tJie  county,  of 

Harrison." 

(Passed  January  12,  1813: 11  v.  26.) 

[8069]  Be  it  enacted,  etc. ,  That  the  act  to  which  this  is  an  amendment, 
shall  uke  effect  and  be  in  force  from  and  after  the  first  day  of  February 
next,  anything  in  the  before-recited  act  to  the  contrary  notwithstanding. 

An  Act  to  erect  the  county  of  Monroe. 

IPassed  Janu.iry  M,  IHW:  11  v.  5T.J 

[80701§i..ff<f  it  enacted,  etc..  That  so  much  of  the  counties  of  Bel-  Boundaries. 
mont,  Washington  and  Guernsey,  as  comes  within  the  following  bound- 
aries, viz:  beginning  at  the  Ohio  river,  in  Belmont  county,  on  the 
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township  line,  between  the  third  and  fourth  townships  in  the  third 
range;  thence  running  west  along  the  township  line  to  the  line  run- 
ning between  the  seventh  and  eighth  ranges,  in  the  county  of  Guern- 
sey; thence  running  south  with  said  range  line  to  the  line  running 
'  between  the  fourth  and  fifth  townships  in  the  said  seventh  raage; 
thence  east  with  said  township  line  to  the  Ohio  river;  thence  up  the 
said  river,  by  and  with  the  meanders  thereof,  to  the  place  of  begin- 
ning, be  and  is  hereby  erected  into  a  county,  by  the  name  of  Monroe, 
to  be  organized  whenever  the  legislature  shall  hereafter  think  proper; 
but  to  remain  attached  to  the  said  coundes  of  Belmont,  Washington 
and  Guernsey  as  already  by  law  provided,  until  the  said  county  of 
Monroe  shall  be  organized. 
Omimitsioners  to  [8071]  §  2.  That  Commissioners  be  appointed,  agreeable  to  the  pro- 
u appointed,  etc.  visions  of  an  act,  entitled  "an  act  establishing  seats  of  justice,"  for 
said  county  of  Monroe,  and  make  report  thereof  to  the  court  of  com- 
mon pleas  for  the  county  of  Belmont,  which  court  shall  take  such 
order  on  the  same  as  is  directed  by  the  aforesaid  act 

An  Act  to  attach  part  of  Highland  county  to  the  county  of  Clinton. 

IPassed  febniary  4,  1813:  11  v.  07.] 

[8072]  §  I.  .5<f  it  enacted,  etc.,  That  .all  that  p*t  of  Highland  county, 
within  the  following  boundaries  be,  and  the  same  is  hereby  attached 
to,  and  shall  remain  in  the  county  of  Clinton,  beginning  at  the  south- 
east corner  of  Clinton  county,  adjoining  Fayette  county;  thence  run- 
ning a  line  on  a  southwesterly  direction  to  strike  the  line  of  Clinton 
county,  at  such  point  as  to  include  four  hundred  square  miles  in  the 
said  county  of  Clinton. 
Surveyor  appoint-  [8073]  §  2!  That  the  couuty  Surveyor  of  the  county  of  Ross,  shall, 
edand  hU  duty  within  thirty  days  after  being  duly  notified  by  the  commissioners  of 
Clinton  county,  proceed  to  survey  said  county  of  Clinton,  and  annex 
thereto,  so  much  of  the  county  of  Highland  as  shall  make  said  county 
of  Clinton  contain  four  hundred  square  miles,  agreeably  to  the  pro- 
visions of  the  first  section  of  this  act;  and  said  surveyor  shall  take 
to  his  assistance,  chain-men,  and  ax-men,  who  are  not  inhabitants  of 
either  of  the  countjes  of  Clinton,  Warren  or  Highland,  and  who  have 
no  interest  therein,  who  shall  be  duly  sworn  as  the  law  directs;  and 
said  surveyor  shall  make  out  two  accurate  surveys,  or  plats  thereof, 
one  of  which  he  shall  return  to  the  clerk  of  the  court  of  common 
pleas  for  said  county  of  Clinton,  who  shall  record  the  same  in  the 
records  of  the  court  of  said  county,  and  the  other  he  shall  deposit 
in  the  office  of  the  secretary  of  state,  who  shall  preserve  the  same 
with  this  act,  which  survey,  when  so  made  and  recorded,  shall  be  the 
perpetual  boundaries  of  said  county  of  Clinton ;  and  said  surveyor  shall 
receive  two  dollars  per  day,  and  said  chain-men  and  ax-men  shall  each 
receive  one  dollar  per  day,  for  all  the  time  they  are 'respectively  em- 
ployed in  such  service,  to  be  paid  out  of  the  treasury  of  the  county 
of  Clinton. 
Suits  etc.  not  to   [8074]  §  3.That  all  crimes  committed,  and  suits  and  actions  now  pend- 
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>     ,  be  a%cted  by  the  jng  in  said  part  of  Highland  county  shall  be  prosecuted  to  final  effect, 

and  all  taxes  due  and  owing 
as  if  this  act  had  not  passed. 
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An  Act  te  alter  the  boundary  Une  between  Washington  and  Athens. 

(Passed  February  10,  1814:  1'2  v.  146.) 

[8075]  %  I.  Be  it  enacted,  etc. ,  That  all  that  part  of  the  county  of  Wash-  certain  section* 
ins^ton,  contained  in  the  sections  numbers  thirty -one  and  thirty-two,  of  Washington 

.o,',,  ....  ,  ,  ..',        ^.,  .  ■'  ,'    county  attached 

in  the  sixth  township  in  the  eleventh  range,  m  the  Ohio  company  s  to  Athens  county. 
purchase,  shall  be  attached  to,  and  become  a  part  of  the  county  of 
Athens,  and  all  that  part  of  the  county  of  Athens  contained  in  sec-  Certain  sections 
tions  numbers  eleven  and  twelve,  in  the  eighth  township  and  twelfth  jf,i^hed'?o*WMh^ 
range,  shall  be  attached  to,  and  become  a  part  of  the  county  of  Wash-  ington  county, 
ington. 

[8076]  §  2.  That  all  suits  and   prosecutions,  of  whatever  name  or  suits,  etc.,  not  to 
nature  now  pending,  shall  be  conducted  and  prosecuted  to  final  judg-  ""^^^'f  ?/•''" 
ment  -and  execution  in  the  several  counties  in  which  they  may  have  act. 
been  pending  at  the  time  of  the  taking  effect  of  this  act,  in  the  same 
manner  as  if  this  act  had  never  passed;  and  all  fines  and  penalties 
heretofore  incurred,  and  all  taxes  heretofore  due  or  charged,  and  all 
offenses  committed  in  said  several  parts  of  said  respective  counties 
shall  be  sued  for,  collected  and  prosecuted  to  final  judgment  and 
execution  in  the  same  manner  as  if  this  act  had  never  passed. 

An  Act  to  erect  the  county  of  Pike. 

(Passed  January  4, 1815:  19  v.  52.) 

[8077]§i.  .ff<  U  enacted,  etc..  That  all  that  part  of  the  counties  of  Boundarie* 
Scioto,  Ross  and  Adams,  included  within  the  following  limits,  to  wit: 
beginning  at  the  township  line  on  the  Scioto  river,  between  township 
three  and  four,  in  the  twenty-second  range,  and  running  with  the 
same  east  to  the  corner  between  section  thirty-four  and  thirty-five, 
in  the  fifth  township,  twentieth  range;  thence  with  the  section  lines 
north  to  Ross  county  line;  thence  with  the  same  east  to  the  range 
line  between  range  nineteen  and  twenty;  thence  north  with  the  range 
hne,  nine  miles  into  Ross  county;  thence  *est  to  Highland  county 
line;  thence  with  Highland  county  line  to  the  north  line  of  Adams 
'county;  thence  with  Adams  county  line  to  the  highlands  between  the 
waters  of  Scioto,  Brush  creek  and  Sunfish;  thence  southeastwardly 
with  said  highlands  so  far  that  an  east  line  will  strike  the  beginning; 
shall  be  a  separate  and  distinct  county,  by  the  name  of  the  county 
of  Pike. 

[8078]  §  2.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal  suits,  etc^  not  to 
nature,  which  shall  be  pending,  and  all  crimes  which  shall  have  been  pL^eof thisact 
committed  within  said  counties  of  Scioto,  Ross,  and  Adams,  previous 
to  the  organization  of  the  said  county  of  Pike,  shall  be  prosecuted  to 
final  judgment  and  execution  within  the  counties  in  which  such  suits 
shall  be  pending,  or  such  crimes  shall  have  been  committed,  in  the 
same  manner  they,  would  have  been  if  no  division  had  taken  place; 
and  the  sheriff,  coroner,  and  constables  of  the  counties  of  Scioto, 
Ross,  and  Adams  shall  execute  within  such  parts  of  the  county  of 
Pike,  as  belonged  to  their  respective  counties  previous  to  the  taking 
effect  of  this  act,  such  process  as  shall  be  necessary  to  carry  into 
effect  such  suits,  prosecutions,  and  judgments:  and  the  collectors  of  *" 

taxes  for  the  counties  of  Scioto,  Ross,  and  Adams  shall  collect  all 
such  taxes  as  shall  have  been  levied  and  unpaid  within  such  parts 
of  the  county  of  Pike  as  belonged  to  their  respective  counties  pre- 
vious to  the  taking  effect  of  this  act 
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Justices  to  Mrve   [8079]  §  J.  That  all  justiccs  <jf  the  peace  witMn  tftose  parts  «f  the 
out  their  term  of  countics  of  Scioto,  Ross,  and  Adams  which  by  this  act  are  erected 
into  a  new  county,  shall  continue  to  exercise  the  duties  of  their  offices 
until  their  term  of  service  expires,  in  the  sanne  manner  as  if  they 
had  been  commissioned  for  said  county  of  Pike. 
Kr»t  election  to   [8080]  §  4.  That  on  the  first  Monday  in  March  next,  the  legal  voters 
beheld  on 'he       residing  within  said  county  of  Pike,  shall  assemble  in  their  respective 
M"rch,°i8iSf "      townships  at  the  usual  place  of  holding  township  elections,  and  elect 
their  several  county  officers,  who  shall  hold  their  offices  until  the  next 
Proviso  as  to        annual  election:  provided,  that  where  any  township  shall  be  divided" 
jSJJi'h'P*  <•••        in  consequence  of  establishing  the  county  lines  of  the  county  of  Pike, 
in  such  manner  that  the  place  of  holding  the  township  election  shall  fall 
within  the  counties  of  Scioto,  Ross,  or  Adams,  then  and  in  that  case 
the  electors  of  such  fractional  township  shall  elect,  in  the  next  adjoin- 
ing township  or  townships  in  said  county  of  Pike. 
Courts  to  sit  at       [80811  §  S-  That  the  courts  of  said  county  of  Pike  shall  be  holden 
hou^.*""*"'"    *'  '^^  nouse  of  Arthur  Chenoweth,  until  a  permanent  seat  of  justice 

shall  be  established  for  said  county  of  Pike. 
Commissioners  to  [8082]  §  6.  That  commissioners  shall  be  appointed  agreeably  to  the 
be  appointed,  etc.  provisions  of  an  act,  entided  "an  act  establishing  seats  of  justice,"' 
to  fix  upon  a  place  for  the  permanent  seat  of  justice  for  said  county 
of  Pike,  and  make  report  thereof  to  the  court  of  common  pleas  in 
and  for  said  county,  which  court  is  hereby  autliorized  to  establish  the 
same  agreeably  to  the  provisions  of  the  above  recited  act;  and  the 
commissioners  aforesaid  shall  receive  a  compensation  for  their  services 
out  of  the  treasury  of  the  said  county  of  Pike.  This  act  to  take  eflect, 
and  be  in  force,  from  and  after  the  first  day  of  February  next. 

.v«|[8u2i»/«?.  An  Act  to  attach  part  of  the  county  of  Butler  to  the  county  of  Warren^ 

and  for  other  purposes. 

(Passed  January  W,  1815:  IS  v.  lOB.] 

Boundaries.  [8083]  §  \.Be  it  enotted,  etc..  That  all  that  part  of  the  county  of  Butler, 

lying  and  being  within  the  first  and  second  fractional  townships,  in 
the  fifth  range,  and  adjoining  the  south  line  of  Montgomery  county, 
shall  be  and  the  same  is  hereby  attached  to  and  made  a  part  of  the 
county  of  Warren. 
Eleven  square        [8084]  §  2.  That  eleven  square  miles  of  the  territory  of  the  county 
miles  of  Warren  of  Warren,  lying  upon  the  eastern  boundary  of  the  county  of  Warren, 
to"cimtonTinan-  and  extending  parallel  to  the  said  eastern  boundary  of  Warren  county, 
Sndsurte'Ang^e  ^long  the  vvholc  length  of  such  eastern  boundary  from  north  to  south, 
same.    •  shall  be  and  the  same  hereby  is  attached  to  and  made  part  of  tht 

county  of  Clinton:  and  the  surveyor  of  the  county  of  Ross  shall, 
within  thirty  days  after  being  duly  notified  by  the  commissioners  of 
ainton  county,  proceed  to  survey  and  set  off  to  the  county  of  Clinton, 
the  eleven  square  miles  as  aforesaid,  by  running  a  straight  line  from 
north  to  south  through  the  county  of  Warren,  parallel  to  the  eastern 
boundary  thereof  so  as  to  include  the  eleven  .square  miles  aforesaid; 
and  said  surveyor  shall  take  to  his  assistance  chain-men  and  ax-men, 
'  who  arc  not  inhabitants  of  the  counties  of  Clinton  or  Warren,  who 

■  shall  be  duly  sworn  as  the  law  directs;  and  said  surveyor  shall  make 

out  two  accurate  copies  of  the  field  notes  of  the  line  so  run  as  afore- 
said, and  deposit  one  with  the  clerk  of  the  county  of  Clinton,  and 
the  other  in  the  office  of  the  secretary  of  state,  who  shall  preserve 
the  same  with  this  act;  and  thereafter  the  line  so  run  as  aforesaid 
shall  be  the  western  boundary  line  of  the' county  of  Clinton. 
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[8d86]§j.  That  the  fine  raw  by  tRe  sufveyor  of  Ross  county,  from  The  iin=  between 
the  scMitheast  comer  of  Clinton  county  adjoining  Fayette  county,  to  cunion  and  High- 
the  southeastern  corner  of  Clinton  county  adjoining  Highland  county,  e^ubiuhed!" 
on  the  sixth  day  of  April,  eighteen  hundred  and  thirteen,  pursuant  to 

the  act  to  attach  part  of  Highland  county  to  the  county  of  Clinton,  be  ' 

and  the  same  is  hereby  declared  the  boundary  of  Clinton  county,  and 
the  line  running  between  Clinton  and  Highland  county,  from  the  be- 
ginning of  said  line  until  it  crosses  the  east  fork  of  the  Little  Miami 
river. 

[WWfiij  §  4.  That  three  square  miles  and  eighteen  acres  of  the  county  p„,  ^^  Highland 
of  Highland,  to  be  laid  off  in  manner  hereinafter  prescribed,  shall  be  county  adjoining 
and  the  same  is  hereby  attached  to  the  county  of  Clinton:  begihning  at't«hed'to°cuL' 
where  the  line  run  by  the  surveyor  of  the  county  of  Ross,  as  described  """ «»""»/ 
in  the  foregoing  section,  crosses  the  east  fork  of  the  Little  Miami  1 

river,  and  extending  down  the  said  east  fork,  until  a-  line  due  west  to 
the  line  of  the  county  of  Clermont,  between  Clermont  and  Highland 
counties,  will  include  in  the  county  of  Clinton  three  square  miles,  and 
eighteen  acres  of  land  as  aforesaid;  and  the  same  shall  be  surveyed 
and  laid  off  by  the  surveyor  of  the  county  of  Ross,  in  the  same  man- 
ner as  is  prescribed  by  the  second  section  of  the  act  to  attach  part  of 
Highland  county  to  the  county  of  Clinton,  passed  the  fourth  of  Feb- 
ruary, eighteen  hundred  and  thirteen ;  and  for  the  services  performed 
under  the  second  and  fourth  sections  of  this  act,  the  surveyor,  chain- 
men  and  ax-men,  shall  be  allowed  the  same  compensation  as  is  allowed  { 
for  similar  services  under  the  before-recited  act;  and  the  expenses  in-  Expenses,  ho» 
curred  under  the  second  section  of  this  act,  shall  be  paid  out  of  the  p*"*-                                         " ' 
treasury  of  the  county  of  Warren;  and  the  expenses  incurred  under 
the  fourth  section  of  this  act,  shall  be  paid  out  of  the  treasury  of  the 
county  of  CHnton. 

[808?)  §  5.  That   all  crimes  which  may  be  committed,  and  all  suits  xhe  passage  of 
and  actions  which  may  be  pending  in  any  of  the  parts  of  the  differ-  «^ «« not  to 
ent  counties  hereby  detacheil  from  their  original  counties  and  attached  *    *^  ""  *'  *  ''  | 

to  another  county,  prior  to  the  taking  eflfect  of  this  act,  shall  be  prose-  ,  j 

cuted  to  final  effect,  and  all  taxes  due  and  owing,  shall  be  collected  in  -^ 

the  same  manner  as  if  this  act  had  not  been  passed.     This  act  shall  ■    ! 

take  effect  and  be  in  force  from  and  after  the  first  day  of  March  next.  :: 

An  Act  to  organize  the  county  of  Huron.  ^^^y. 

fPassed  January  31, 1815:  13  V.  113.) 

[80881  §  I.  ^^  a  enacted,  etc..  That  the  county  of  Huron  be,  and  the  Organirinj 

same  is  hereby  organized  into  a  separate  county :  provided,  that  all  vn^lio  as  to 

suits  and  actions,  whether  of  a  civil  or  criminal  nature,  which  shall  be  »""*•  <="• 

pending,  and  all  ciimes  which  shall  have  been  committed,  shall  bo 

prosecuted  to  final  judgment  and  execution  in  the  county  of  Cuyahoga, 

as  though  the  county  of  Huron  had  not  been  organized. 

[8089]  §  2.  That  on  the  first  Monday  in  April  next,  the  legal  voters  i.-,rst  diction  en 

residing  in  the  county  of  Huron,  shall  assemble  in  their  respective  .'*'«'''"  Monday  '.y^^ 

townships,  at  the  usual  place  of  holding  elections  in  said  townships,  '"    ''"■  '  ^- 

and  elect  their  several  county  officers,  who  shall  hold  their  offices  until 

the  next  annual  election. 

[8090]  §3.  That  a'l  that  jiart  of  thestate  of  Ohio,  Iving  westwardly  of  Certain  tracts  of 

Huron  county,  northwardly  of  the  south  line  of  the  Connecticut  wes:-  f^u"ron  county 

em  reserve  extended  westwardly,  and  eastwardly  of  the  east  line  of 

Champaign  county,  extended  due  north  to  the  north  hne  of  the  state,  "JS,? 

be  and  the  same  is  hereby  attached  to  Huron  county  for  judicial  pur- 
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poses :  provided,  that  all  suits  and  actions,  whether  of  a  civil  or  crim- 
inal nature,  which  shall  be  pending,  and  crimes  which  shall  have  been 
committed  within  the  above  described  territory,  shall  be  prosecuted  to 
final  judgment  and  execution  in  the  county  of  Delaware,  as  though 
the  territory  described  in  this  section,  had  not  been  attached  to  the 
county  of  Huron.  This  act  to  take  effect  and  be  in  force  from  and. 
after  the  first  day  of  April  next. 


Number  nf  town- 
ship attached. 


Organized. 


Suits  not  to  be 
affected  by  the 
passage  of  this 
act. 


The  term  of 
justices  not 
aflTected  by  tbu 
act. 


County  officers 
to  be  elected  uii 
the  first  Monday 
of  April  next. 


First  courts,  when 
to  be  held. 


An  Act  to  attach  part  of  the  county  of  Washington  to  the  county  of  Mon- 
roe, and  to  organize  the  (fiunty  of  Monroe  into  a  separate  county. 

(Passed  February  3,  1815 :  13  v.  128.] 

[8091]  §  I.  Be  it  enacted,  etc. ,  That  fractional  township  number  one,  in 
the  fourth  range  in  the  county  of  Washington,  be  and  the  same  is 
li-^-eby  attached  to  and  made  jwirt  of  the  county  of  Monroe. 

[8092]  §  2.  That  the  said  county  of  Monroe  be  and  the  same  is  hereby 
organized  into  a  separate  county. 

[8093]  §  3-  That  all  suits  and  actions,  whether  of  a  civil  or  criminal 
nature,  which  shall  be  instituted,  and  all  crimes  which  shall  have  been 
committed  within  the  said  county  of  Monroe,  or  within  that  part  of 
Washington  county  hereby  attached  to  the  county  of  Monroe,  prior 
to  the  taking  effect  of  this  act,  shall  be  prosecuted  to  final  judgment 
and  execution,  in  the  same  manner  as  if  this  act  had  not  been  pa.ssed ; 
and  the  sheriffs,  coroners,  and  constables  of  the  counties  of  Belmont, 
Guernsey  and  Washington,  shall  execute  within  such  parts  of  the 
county  of  Monroe,  as  belonged  to  their  respective  counties  previous  to 
the  erection  of  the  county  of  Monroe,  such  process  as  may  be  neces- 
sary to  carry  into  effect  such  suits,  prosecutions  and  judgments;  and 
the  collectors  of  the  counties  of  Belmont,  Guernsey  and  Washington 
shall  collect  all  such  taxes  as  shall  have  been  levied  and  remain  unpaid 
within  such  parts  of  the  county  of  Monroe,  as  belonged  to  their  re- 
spective counties  previous  to  the  erection  of  the  said  county  of 
Monroe. 

[8094]  §4.  That  all  justices  of  the  peace  within  those  parts  of  the 
counties  of  Belmont,  Guernsey  and  Washington,  which  compose  the 
county  of  Monroe,  shall  continue  to  exercise  the  duties  of  tlieir  offices 
until  their  term  of  service  expires,  in  the  same  manner  as  if  they  had 
been  commissioned  for  said  county  of  Monroe. 

[8096]  §5.  That  on  the  first  Monday  in  April  next,  the  legal  voters 
residing  within  the  said  county  of  Monroe,  shall  assemble  in  their 
respective  townships,  at  the  usual  places  of  holding  township  elections, 
and  elect  their  several  county  officers,  who  shall  hold  their  offices 
until  the  next  annual  election,  and  until  their  successors  are  elected 
and  qualified ;  and  where  any  election  township  is  divided,  in  conse- 
quence of  establishing  the  county  lines  of  the  county  of  Monroe,  in 
such  manner  that  the  place  of  holding  the  township  election  shall  fall 
within  the  counties  of  Belmont,  Guernsey  or  Washington,  in  that  case 
the  electors  of  such  fractional  township  shall  vote  at  the  next  adjoin- 
ing township  in  the  county  of  Monroe. 

[8096]  §  6.  That  the  courts  for  said  county  of  Monroe,  shall  be  holden 
at  thft  house  of  Levin  Oakey,  until  a  permanent  seat  of  justice  shall 
be  established  for  said  county.  This  act  to  take  effect  from  and  after 
the  first  day  of  March  next 
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An  Act  to  erect  the  ■  county  of  Lawrence. 

(Passed  December  a,  1815 :  U  v.  22.J 

[8097]  5^  I.  Be  it  enacted,  etc.,  That  so  much  of  the  counties  of  Scioto  Boundaries 
and  Gallia,  as  comes  within  the  following  boundaries,  viz:  beginning 
on  the  Ohio  river,  at  the  southeast  corner  of  township  number  two,  in  . 

range  fifteen;  thence  west  to  the  southwest  corner  of  said  township; 
thence  north,  to  the  northeast  corner  of  township  three,  range  sixteen; 
thenre  west,  to  the  northwest  corner  of  said  township;  thence  north, 
to  the  northeast  corner  of  township  five,  in  range  seventeen;  tlience 
west,  to  the  range  line  between  the  seventeenth  and  eighteenth  ranges; 
thence  north,  to  the  northeast  corner  of  township  four,  range  eighteen; 
thence  west,  to  the  northeast  corner  of  section  five,  in  said  township; 
thence  south,  to  the  northeast  corner  of  section  number  twenty-nine, 
in  said  township;  thence  west,  to  the  northwest  corner  of  section 
twenty-seven,  in  township  four,  range  nineteen;  thence  south,  to  the 
southwest  corner  of  section  thirty-four,  in  township  three;  thence  west, 
to  the  northwest  corner  of  section  three,  in  township  two,  in  said 
range;  thence  south,  to  the  French  grant  line;  thence  southeastwardly,  , 

to  the  east  corner  of  said  grant;  thence  southwestwardly,  to  the  comer 
between  fractional  sections  number  three  and  four,  in  township  one; 
thence   soiith,   to  the  Ohio  river;  thence  with   the  meanders  up  the 

river,  to  the  place  of  beginning,   be  and   is  hereby,-  erected   into  a  :  \ 

separate  county,  by  the  name  of  Lawrence,  to  be  organized  whenever 
the  legislature  shall  hereafter  think  prop>er,  but  to  remain  attached  to 

the  said  counties  of  Scioto  and  Gallia,  as  already  by  law  provided,  '" 

until  the  said  county  of  Lawrence  shall  be  organized.  « 

[80!)8]  §  2.  That  commissioners  be  appointed  agreeably  to  the  pro-  commUsionerm 
visions  of  an  act  entitled  "aij  act  establishing  seats  of  justice,"  to  to  be  appointed, 
establish  the  seat  of  justice  for  said  county  of  Lawrence,  who  shall 
make  report  of  their  proceedings  to  the  court   of  common  pleas  for 
the  county  of  Gallia,  which  court  shall  take  such  order  on  the  same, 
as  is  directed  by  the  aforesaid  act. 

[80II91  %  3.  That  there  shall  be  paid  out  of  the  treasury  of  the  county  q-jiji,  compear  '   # 

of  Gallia,  the  sum  of  two  dollars  oet  day,  to  each   commissioner,  tion. 
while  engaged  in  the  business  required  by  the  act  entitled  "an  act 
establishing  seats  of  justice."  .:S 

»  ■-   ' 

^  An  Act  to  erect  the  county  of  Jackscnt. 

[Passed  January  12.  1810:  14  v.  112.1 

[8100]  §  I.  Be  it  encuted,  etc..   That  all  that  part  of  the  counties  of  Boundaries.  '  ' 

Scioto,  Gallia,  Athens,  and  Ross,  included  within  the  followng  limits,  "^ 

to  wit:  beginning  at  the  northwest  corner  of  township  number  ten, 

range   number  seventeen,  and    running   thence  east  to  the  northeast  :», 

corner  of  said    township;  thence  south  to  the    southeast   corner   of  \-f^ 

township  number  eight  in  said  range;  thence  westi  to  the  southwest  .^:'' 

corner  of  section  number  thirty -five,  in   said  township;  thence  south 

to  the  southeast  corner  of  section  number  thirty-four,  in  township  num-  '  i- 

ber  seven,  in  said  range;  thence  west  to  the  southwest  corner  of  said  /'^ ' 

township ;  thence  south  to  the  southeast  corner  of  township  number 

five,  in  range  number  eighteen ;  thence  west  to  the  southwest  corner  '< ' 

of  section  number  thirty-three,  in  township  number  five,  in  range  num-  ,j;  ;^ 

ber  nineteen ;  thence  north  to  the  northwest  corner  of  section  number 
four  in  said   township;  thence  west  to  the  southeast  corner  of  Pike 
county;  thence  with  Pike  county  line  to  the  northeast  corner  of  said 
VOL.  ri — 26 
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county;  thence  north  to  the  northwest  corner  of  township   number 
eight,  in  range  number  nineteen;  thence  east  to  the  range  line  be- 
tween the  seventeenth  and  eighteenth  ranges;  thence  north  with  the 
same  to  the  place  of  beginning,  shall  be  a  separate  and  distinct  county 
by  the  name  of  Jackson. 
Suit!  pendin*  not    [81U1]  §  2.  That  all  suits  and  actions  pending,  whether  of  a  civil  or 
abetted  by  I         criminal  nature,  which  shall  be  pending,  and  all  crimes  which  shall  have 
been  committed  within  the  said  counties  of  Scioto,  Gallia,  Athens,  and 
Ross,  previous  to  the  organization  of  the  said  county  of  Jackson,  shall 
be  prosecuted  to  final  judgment  and  execution,  within  the  counties 
in  which  such  suits  shall  be  pending  or  such  crimes  shall  have  been 
committed,  in  the  same  manner  they  would  have  been,  if  no  division 
had  taken   place:   ind   the  sheriff,  coroner,   and  constables  of  the 
counties  of  St  ioto,  Gallia,    Athens,  and  Ross,  shall  execute,  within 
such  parts  of  the  county  of  Jackson,  as  belonged  to  their  respective 
counties  previous  to  the  taking  effect  of  this  act,  such  process  as  shall 
be   necessary  to  carry  in  effect  such    suits,  prosecutions,  and  judg- 
ments: and  the  collectors  of  taxes  for  the  counties  of  Scioto,  Gallia, 
Athens,  and  Ross,  shall  collect  all  such  taxes  as  shall  have  been  levied 
and   imposed  within  such   parts  of  the  county  of  Jackson,  as  be- 
longed to  their  respective  counties  previous  to  the  taking  efifect  of 
this  nrt. 
Commission,  of      [8102]  §  3-  That  all  justices  of  the  peace  and  constables,  within  those 
iff«nd  b ''this"'  P^*"'*  *"  *'^*  counties  of  Scioto,  Gallia,  Athens,  and  Ross,  which  by 
a  cc  e     y    IS     ^j^.^  ^^^  ^^  erected  into  a  new  county,  shall  continue  to  exercise  the 
duties  of  their  offices,  until  their  term  of  service  expires,  in  the  same 
manner  as  if  no  division  of  said  counties  had  taken  place. 
First  election  on    [8103]  §  4.  That  on  the  first  Mondny  in  April  next,  the  legal  voters 
in  A*  ril  next"'"''  residing  within  said  county  of  Jackson,  shall  assemble  in  their  re- 
pn  next.       gpective  townships,  at  the  usual  place  of  holding  township  elections, 
and  elect  their  several  county  officers,  who  shall  hold  their  offices  until 
the  next  annual  election:  provided,  that  where  any  township  shall  be 
divided,   in  consequence  of  establishing  the  county  of  Jackson,  in 
such  manner  that  the  place  of  holding  township  elections  shall  fall 
within  the  counties  of  Scioto,  Gallia,  Athens,  or  Ross,  then  and  in 
that  case,  the  electors  of  such  fractional  toW.ship  shall  elect  in  the 
next  adjoining  township  or  townships  in  said  county  of  Jackson. 
Courts,  where        [8104]  §  $.  That  the  courts  of  said  county  of  Jackson,  shall  be  holden 
to  be  iieid.  at  the  house  of  William  Givens,  within  the  reserved  township,  at  the 

Scioto  salt  works,  until  the  permanent  seat  of  justice  for  said  county 
shall  be  established.     This  act  shall  take  effect  and  be  in  force  from' 
and  after  the  first  day  of  March  next. 


An  Act  for  the  organization  of  Darke  county, 

(Passed  December  14,  1810 :  15  v.  5.] 

Said  count  or-      [8105]  §  I.  i?^  it  fnoctcd,  ttc.  That  the  county  of  Darke  be  and  the 
gjnized.  sam^  is  hereby  organized  into  a  separate  county. 

Suits  and  actions    [8106]  §  2.  That  all  suits  and  actions,  whether  of  a  civil  or  criminal 
not  affected  nature,  whicli  shall  be  instituted  prior  to  the  taking  effect  of  this  act, 

'"'"  ''■  shall  be  prosecuted  to  final  judgment  and  execuiion  in  the  county  cf 

Miami,  as  though  the  county  of  Darke  had  not  been  organized. 
Flection  to  be        1^107]  §  3.  That  ou  the  first  Monday  in  April  next  the  legal  voters 
h-uion  first  .Mon-  residing  in  the  county  of  Darke  shall  assemble  in  their  respective  town- 
ay  o  Apni  next,  gj^j^j  ^^  jj^g  usual  places  of  holding  elections  in  said  township  and  elect 

their  several  county  officers,  who  shall  hold  their  offices  until  the  next 
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anottal  election.    This  act  to  take  effect  and  be  in  force  from  and  after 
tibe  first  day  of  March  next 

!^} 
Ah  Act  for  organizing  the  county  of  Lawrence  and  for  other  purposes.  J 

[Passed  December  20,  1816:  15  v.  6.]  ,il 

[8106]  §  I.  .^^  it  enacted,  etc..  That  the  county  of  Lawrence  be  and  Said  county  or-  j3 

the  same  is  hereby  organized  into  a  separate  county.  gamzed.  Jj 

[8109]  §  2.  That  all  suits  and  actions  whether  of  a  civil  or  criminal  suiu  and  actioot  ({ 

nature  which  shall  be  instituted  prior  to  the  taking  effect  of  this  act  "herebr'"*  t 

shall  be  prosecuted  to  final  judgment  and  execution  in  the  counties  3 

of  Gallia  and  Scioto,  as  though  the  county  of  Lawrence  had  not  been  i^ 

organized. 

[8110]  §  3.  That  on  the  first  Monday  in  April  next  the  legal  voters  re-  Election  to  Ik  ; 

siding  in  the  county  of  Lawrence  shall  assemble  in  their  respective  held  on  first  Mo«-  ,'' 

townships  at  the  usual  place  of  holding  elections  in  said  townships  and    "'"    *""  "*"  '  Vj 

elect  their  several  county  officers,  who  shall  hold  their  ofiices  until  the 
next  annual  election.  - 

[8111]  §  4.  That  such  part  of  fractional  township  number  one  in  the  Cenain  fraction  j 

nmeteenth  range  as  lies  above  the  French  grant  in  tlie  county  of  Scioto,  *■"<=''«'••  a* 

be  and  the  same  is  hereby  annexed  to  the  county  of  I.,awrence.     This  commeBc«m«nt.  ' 

act  to  take  effect  and  be  in  force  from  and  after  the  first  day  of  March 
next 

An  Act  to  amend  the  act,  entitled  "an  act  to  attach  a  fart  of  the  county  SttivitA^ttttq. 
of  Butler  to  the  county  of  Warren  and  for  other  purposes." 

fP««ed  Januiiry  R  1817:  l.'i  v.  .«.] 

Whereas  it  appears  by  the  act  to  which  this  is  an  amendment,  passed  Preambl*. 
January  30,  1815,  that  the  surveyor  of  Ross  county  was  appointed  to  t- 

survey  and  set  off  a  certain  part  of  the  county  of  Warren  to  tiie  county 
of  Clinton,  also  a  certain  part  of  the  county  of  Highland  to  the  county 
of  Clinton  aforesaid,  which  surveying  has  never  been  done;  therefore, 
[K112]§i.  Be  it  enacted,  etc..  That  the  surveyor  of  Greene  county  is  Thesurveyorof 
hereby  appointed  and  required  to  perform  all  the*  duties  that  was  Fwerel  Greene  county  to 

•    •       J  ^v  r  T,  ..liU  ^  •ij'-  J  perform  certain 

enjoined  on  the  surveyor  of  Ross  county  by  the  act,  entitled  an  act  to  service*, 
attach  a  part  of  the  county  of  Butler  to  the  county  of  Warren,  and  for 
other  purposes,  and  in  performing  said  duties  he  shall  in  all  respects  be 
governed  by  the  above-recited  act. 

[81131  §  2.  That  the  surveyor  of  Greene  county  shall  receive  the  same  His  coapenn- 
compensation  and  be  paid  in  the  same  manner  as  was  provided  in  the.  "on. 
above-recited  act,  for  the  surveyor  of  Ross  county.  ( ' 

An  Act  to  annex  a  part  of  Licking  county  to  the  county  of  Franklin. 

[Passed  January  27,  1817:  15  v.  169.) 

[8114]  §  I.  Be  it  enacted,  etc..  That  the  territory  contained  within  the  ^^  ^  ,5^^^, 
western  half  of  the  fifth  section  and  the  whole  of  the  sixth  section,  ihVumte?y°ioc 
and  in  the  seventh,  eighth,  ninth,  twenty  eighth,  twenty-ninth,  and  thir- 
tieth, half  sections  of  the  sixteenth  township,  twentieth  range;  (being  a 
part  of  what  is  commonly  called  the  Canada  and  Nova  Scotia  refugee 
lands)  in  the  county  of  Licking,  be  and  the  same  is  hereby  attached  to 
the  county  of  Franklin,  and  shall  form  a  part  of  Plain  township  in  said 
county. 
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This  act  not  to        [8115]  §  2.  That  all  suits  and  actions  whether  of  a  civil  or  criminal 
•ffect  suits,  etc.     nature  which  shall  be  pending,  and  all  crimes  which  shall  have  been 
^  committed  within  the  limits  of  that  part  of  Licking  county,  so  to  be 

annexed  to  Franklin  county,  shall  be  prosecuted  to  final  judgment  and 
execution  within  the  county  of  Licking,  in  the  same  manner  as  they 
would  have  been  if  no  such  division  had  taken  place :  and  the  sheriff, 
coroner,  and  constables  of  the  county  of  Licking,  shall  execute  all 
such  process  as  shall  be  necessary  to  carry  into  effect  such  suits,  prose- 
cutions, and  judgments:  and  the  collectors  of  taxes  for  said  county  of 
Licking  shall  collect  all  such  taxes  as  shall  have  been  levied  and  un- 
paid within  the  above-described  part  of  said  county  previous  to  the 
taking  effect  of  this  act. 
Where  lo  elect.      [8116]  §  3.  Tiiat  the  elcctors  within  the  said  territory  so  annexed  to 

the  county  of  FrankUn  shall  elect  in  Plain  township  in  said  county. 
Justices,  etc.,  10  [SllTj  S  4.  That  all  justices  of  the  peace  within  the  part  of  the  county 
urierm''of'offi«"'  '^^  L'cking  which  by  this  act  shall  be  annexed  to  the  county  of 
Franklin,  shall  continue  to  exercise  the  duties  of  their  offices  until  their 
term  of  service  expires,  in  the  same  manner  as  if  they  had  been  com- 
missioned for  the  said  county  of  Franklin. 

An  Act  to  erect  tfu  county  of  Perry. 

(Passed  December  26, 1817  :  16  v.  26.] 

Boundaries.  [8118]  §  I.  Bc  it  cnactcd,  ctc.  That  so  much  of  the  counties  of  Wash- 

ington, Muskingum,  and  Fairfield,  as  comes  within  the  following 
boundaries,  be,  and  the  same  is  hereby  erected  into  a  separate  county, 
which  shall  be  known  by  the  name  of  Perry,  to  wit :  beginning  on  the 
line  between  the  counties  of  Licking  and  Fairfield  at  the  northwest 
corner  of  the  eighteenth  township  in  the  seventeenth  range;  thence 
south  with  the  said  range  line  to  the  southwest  corner  of  the  said  town- 
ship eighteen ;  thence  east  four  sections  to  the  northwest  corner  of  section 
number  two,  township  seventeen  and  range  seventeen;  thence  south  . 
with  said  section  line  to  the  south  line  of  township  seventeen ;  thence 
with  the  township  line  east,  to  the  southeast  comer  of  said  township; 
thence  south  on  the  line  between  the  sixteenth  and  seventeenth  ranges 
to  the  southwest  corner  of  section  nineteen  in  township  fourteen,  range 
sixteen;  thence  east  to  the  southeast  corner  of  section  twenty-four  in 
the  same  township  fourteen;  thence  south  to  the  southeast  corner  of 
the  same  township;  thence  east  to  the  southeast  corner  of  township 
twelve  in  range  fourteen;  thence  north  on  the  line  between  the  thir- 
teenth and  fourteenth  ranges  to  the  northeast  corner  of  township  thir- 
'  teen,  in  the  fourteenth  range ;  thence  west  along  the  south  boundary  of 
Muskingum  county,  to  the  southwest  corner  of  section  thirty-four, 
in  township  fourteen,  range  fourteen;  thence  north  to  the  northwest 
corner  of  section  three  in  said  township  and  range ;  thence  west  to  the 
southwest  corner  of  section  thirty-five,  in  township  seventeen,  range 
fifteen;  thence  north  to  the  northeast  corner  of  section  three,  in  same 
township;  thence  west  along  the  said  township  lines  to  the  place  of  be- 
ginning. 
Suits,  eicj  not  to  [8119J  5^  2.  That  all  suits  or  prosecutions  which  shall  be  pending,  and 
^^eofthi^aet'!  '^^  crimes  which  shall  have  been  committed  within  said  counties  of 
Washington,  Muskingum,  and  Fairfield,  previous  to  the  organization 
^,  ^  of  the  said  county  of  Perry,  shall  be  prosecuted  to  final  judgment  and 

execution,  within  the  counties  in  which  such  suits  or  prosecutions 
shall  be  pending,  or  such  crimes  shall  have  been  committed,  in  the 
same  manner  they  would  have  been,  if  no  division  had  taken  plac^ 
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and  the  sheriff,  coroner,  and  constables  of  the  counties  of  Washing- 
ton, Muskingum,  and  Fairfield,  shall  execute  in  such  parts  of  the 
county  of  Perry  as  belonged  to  their  respective  counties  previous  to 
the  taking  effect  of  this  act,  such  process  ^as  shall  be  necessary  to 
carry  into  effect  such  suits,  prosecutions,  and  judgments,  and  the-  col- 
lectors for  the  counties  of  Washington,  Muskingum,  and  Fairfield, 
shall  collect  all  such  taxes  as  shall  have  been  levied  and  imposed 
within  such  parts  of  the  county  of  Perry  as  belonged  to  their  respect- 
ive counties  previous  to  the  taking  effect  of  this  act. 

[8120]  §3.  That  all  justices  of  the  peace  and  constables  within  those  jus„ce.,«ic.,  to 
parts  of  the  counties  of  Washington,  Muskingum,  and  Fairfield,  which  continue  lo  o'nsce. 
by  this   act  are    erected   into  a  new    county,  shall    continue  to  ex- 
ercise the  duties  of  their  offices,  until  their  term  of  service  expires, 
in  the  same  manner  as  if  no  division  of  said  courts  had  taken  place. 

[8121]  §4.  That  on  the  first  Monday  of  April  next,  the  legal  voters  Fir«  election  on  , 
residing  within  the  limits  of  the  county  of  Perry,   shall  assemble  in  first  Mond.iy  of 
their  respective  townships,  at  the  usual  place  of  holding  elections,  and    ''"  """ 
elect  their  several  county  officers,  who  shall   hold   their  offices  until 
the  next  annual  election :  provided,  that  where  any  township  shall  be  proviso, 
divided  in  consequence  of  establishing  the  county  of  Perry,  in  such 
manner  that  the  place  of  holding  township  elections  shall   fall  within 
the  counties  of  Washington,  Muskingum,  or  Fairfield,  then,  and  in 
that  case,  the  electors  of  such  fractional  township  shall  elect  in  the  *■ 

next  adjoining  township^  or  townships,  in  said  county  of  Perry. 

[8122]  *^  5.  That  the  courts  of  said  county  of  Perry  shall  be  holden  where  courts  an 
at  the  house  of  Jacob  Mains,  in  the  town  of  Somerset,  until  the  per-  «o  be  held. 
manent  seat  of  justice  for  said  county  be  established.     This  act  to  commencement, 
take  effect  and  be  in  force  from  and  after  the  first  day  of  March  next. 

An  Act  to  erect  the  county  of  Brown. 

[Passed  DcccmlMT  27.  1817:  16  v.  29.) 

[8123]  §  I.  Be  it  enacted,  etc..  That  so  much  of  the  counties  of  Adams  Boundaries, 
and  Clermont  as  comes  within  tlie  following  boundaries,  be,  and  the 
same  is  hereby  erected  into  a  separate  and  distinct  county,  which  shall 
be  known  by  the  name  of  Brown,  to  wit:  beginning  at  a  point  eight 
miles  due  west  from  the  court  house  in  the  town  of  West  Union,  in 
the  county  of  Adams;  thence  running  due  north  to  Highland  county 
line;  thence  west  with  Highland  county  line  to  Clermont  county  line; 
thence  north  with  Clermont  county  line  to  Clinton  county  line ;  thence 
west  with  Clinton  county  line  so  far  that  a  line  running  south  will 
strike  the  Ohio  river  two  miles  above  the  mouth  of  Bullskin  creek; 
thence  up  the  Ohio  river  and  with  the  same  so  far  that  a  line  run- 
ning due  north  will  intersect  the  point  of  beginning. 

[8l24J  §  2.  That   all  suits  or  actions  whether  of  a  civil  or  criminal  suits  e«c.,  not  u 
nature  which  shall  be  pending:  and  all  crimes  which  shall  have  been  J'fi"^"*""''' 
committed  within  the  limits  of  those  parts  of   Adams  and  Clermont 
counties,  so  to  be  set  off  and  erected  into  a  separate  coiinty  previous 
to  the   organizing  of  the  said  county  of  Brown,  shall  be  prosecuted 
to  final  judgment  and  execution,  within  the  said  counties  of  Adams  . 
and  Clermont,  in  the  same  manner  as  they  would  have  been  if  the 
county   of  Brown  had  not   been  erected;  and  the  sheriffs,  coroners, 
and  constables  of  the  counties  of  Adams  and  Clermont,  shall  execute 
all  such  process  as  shall  be  necessary  to  carry  into  effect  such  suits, 
prosecutions,  and  judgments,  and  all  the  collectors  of  taxes  for  said 
counties  of  Adams  and  Clermont,  shall  collect  all  such  taxes  as  shall 
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have  been  levied  and  unpaid  within  those  parts  of  the  aforesaid  counties 
previous  to  the  taking  effect  of  this  act. 

[8125]  §3.  That  all  justices  of  the  peace  within  those  parts  of  the 
counties  of  Adams  and /Clermont  which  by  this  act  shall  be  erected 
into  a  new  county,  shall  continue  to  exercise  the  duties  of  their  offices, 
untfl  their  term  of  service  expires,  in  the  same  manner  as  if  they  had 
been  commissioned  for  the  county  of  Brown. 

[8126]  §  4.  That  the  electors  within  the  fractional  townships  which 
may  be  occasioned  by  the  erection  of  the  county  of  Brown,  shall 
elect  in  the  next  adjoining  townships. 

[8127]  §  5.  That  on  the  first  Monday  of  April  next,  the  legal  voters 
residing  within  the  the  county  of  Brown,  shall  assemble  in  their 
respective  townships  at  the  usual  places  of  holding  elections,  and  shall 
proceed  to  elect  their  several  county  officers,  who  shall  hold  their 
offices  until  the  next  annual  election. 

[8128]  §6.  That  the  courts  of  the  said  county  of  Brown  shall  be 
holden  at  the  house  of  Alexander  Campbell,  in  the  town  of  Ripley, 
until  the  permanent  seat  of  justice  shall  be  established  for  the  said 
county  of  Brown.  This  act  to  take  effect  and  be  in  force  from  and 
after  the  first  day  of  March  next. 


JiMticet,  etc.,  to 
coatiDuc  in  office. 


Provisions  as  to 
fractionaJ  town- 
ships. 


First  election, 
when  to  be  held. 


Where  courts  are 
to  be  held. 


Commencement. 


Boundaries. 


Suits,  etc..  not  to 
be  anected  by 
this  act. 


An  Act  to  erect  the  county  of  Clarke. 

(Passed  December  -JG,  1817 :  IC  v.  33.) 

[8129]  §  I.  Be  it  encuted,  etc..  That  so  much  of  the  counties  of  Cham- 
paign,  Madison,  and  Greene,  as  comes  within  the  following  boundaries, 
be,  and  the  same  is  hereby  erected  into  a  separate  county,  which 
shall  be  known  by  the  name  of  Clarke,  to  wit :  beginning  on  the  line 
between  the  counties  of  Miami  and  Champaign,  on  the  north  boundary 
of  the  fifth  tier  of  sections  in  the  tenth  range  between  sections  thirty- 
five  and  thirty-six,  thence  east  with  the  sectional  line  between  the 
fifth  and  sixth  tier  of  sections  in  said  range  to  the  line  between  the 
United  States  land  and  the  Virginia  military  land ;  thence  eastwardly 
to  the  line  of  Madison  county;  thence  southwardly  with  the  line  of 
Madison  county  to  a  point  on  said  line  six  miles  north  of  the  south- 
east corner  of  Champaign  county;  thence  diagonally  so  as  to  inter- 
sect the  south  line  of  Champaign  county  two  miles  west  of  the 
southeast  corner  of  said  county;  thence  west  with  the  line  of  Cham- 
paign county  one  mile;  thence  south  five  and  a  half  miles  into 
Madison  county;  thence  west  to  the  line  of  Greene  county;  thence  to 
continue  west  five  miles  in  said  county  of  Greene ;  thercc  north  one- 
half  mile;  thence  west  to  the  line  between  townships  four  and  five 
in  the  eighth  range ;  thence  north  with  said  township  line  to  the  line 
between  sections  three  and  four ;  thence  west  with  said  sectional  line 
to  the  line  of  the  third  township;  thence  north  with  said  line  to  the 
sectional  line  between  the  fourth  and  fifth  tier  of  sections  in  said 
range ;  thence  westwardly  with  said  line  to  the  east  line  of  Montgomery 
county;  thence  north  to  the  southwest  corner  of  Champaign  county; 
thence  north  with  the  line  between  the  counties  of  Miami  and  Cham- 
paign to  the  place  of  beginning. 

[8130]  §2.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal 
nature,  which  shall  be  pending,  and  all  crimes  which  shall  have  been 
committed,  within  the  limits  of  those  parts  of  Champaign,  Madison, 
and  Greene  counties,  so  to  be  set  off  and  erected  into  a  new  county, 
previous  to  the  organization  of  said  county  of  Clarke,  shall  be  prose- 
cuted to  final  judgment  and  execution  within  the  said  counties  of 
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Chanpaign,  Madison,  akd  Gieene,  ia  the  same  manner  as  they  would 

have   been,  if  the  county  of  Clark  had  not  been   erected,  and  the 

sheriffs,  coroners,  and  constables  of  the  counties  of  Greene,  Madison, 

and  Champaign,  shall  execute  all  such  process  as  shall  be  necessary 

to  carry  into  eflect  such  suits,  prosecutions,  and  judgments,  and  the 

collectors  of  taxes  for  the  said  counties  shall  collect  all  such  taxes  as 

shall  have  been  levied,  and  unpaid  within,  those  parts  of  the  afore-  . 

said  counties,  previous  to  the  taking  effect  of  this  act.  \ 

[8131]  §  3.  'I'hat  all  justices  of  the  peace,  within  those  parts  of  the  justices  <o  con- 
counties  of  Champaign,  Madison,  and  Greene,  which  by  this  act  shall  """* '"  """^ 
be  erected  into  a  new  county,  shall  continue  to  exercise  the  duties 
of  their  offices,  until  their  term  of  service  expires,  in  the  same  manner 
as  if  they  had  been  commissioned  for  the  county  of  Clark. 

[8138]  §  4.  That  the  electors  within  the  fractional  townships  which  Fractional  town- 
may  be  occasioned  by  the  erection  of  the  county  of  Clark,  shall  elect  »•>■?»  where  to 
in  the  next  adjoining  township^ 

[8133]  §  5.    That  on  the  first  Monday  of  April  next,  the  legal  voters  pj^,  j,„,i„„  „„ 
residing  within  the  county  of  Clark,  shall  assemble  in  their  respective  first  Monday  in 
townships,  at  the  usual  places  of  holding  elections,  and  shall  proceed  *■"''  """■ 
to  elect  their  several  county  officers,  who  shall  hold  their  offices  until 
the  next  annual  election. 

[8134]  §6.  That  the  courts  of  said  county  of  Clark,  shall  be  holden  coum  where  to 
at  the  house  of  John  Hunt,  or  at  any  other  convenient  place  in  the  *"  ''•'''• 
town  of  Springfield,  until  the  permanent  seat  of  justice  be  established 
for  said  county  of  Clark. 

[8136J§7.  'I'hat  commissioners  shall  be  appointed  agreeably  to  the  commissioner. ». 
provisions  of  an  act,  entitled  "an  act  for  establishing  seats  of  justice,"  be  appointed,  etc. 
to  fix  upon  a  permanent  seat  of  justice  for  said  county  of  Clark,  and 
make  report  thereof  to  the  court  of  common  pleas  in  and  for  said 
county  agreeably  to  the  provisions  of  the  above-recited  act,  and  the 
commissioners  aforesaid  shall  receive  a  compensation  for  their  services 
out  of  the  treasury  of  said  county  of  Clark.     This  act  shall  commence  when  toukect- 
and  be  in  force  from  and  after  the  first  day  of  March  next.  fc''- 

%  An  Act  to  erect  the  county  of  Morgan. 

[Paued  December  29,  1817:  10  v.  42.J 

[8136]  8  I-  Be  it  enacted,  etc..  That  so  much  of  the  counties  of  Guern-  Boundaries, 
sey,  Washington,  and  Muskingum,  as  is  included  in  the  following 
boundaries,  be,  and  the  same  is  hereby  erected  into  a  separate  county, 
which  shall  be  known  by  the  name  of  Morgan,  to  wit:  beginning  at 
the  southwest  corner  of  township  eight,  range  thirteen;  thence  east 
to  the  eastern  bank  of  the  Muskingum  river;  thence  down  said  river 
with  the  meanders  thereof  to  a  point  where  it  will  first  intersect  the 
north  boundary  of  the  donation  tract;  thence  east  with  the  said  north- 
ern boundary  line  to  the  southeast  corner  of  township  five,  range 
nine;  thence  north,  to  the  northeast  corner  of  said  township;  thence 
east  to  the  western  boundary  line  of  Monroe  county,  to  the  southeast 
corner  of  township  six,  range  eight;  thence  north  to  the  northeast 
corner  of  township  seven,  range  eight;  thence  west  to  the  line  of 
Muskingum  county;  thence  south  to  the  southeast  corner  of  township 
eight;  range  ten;  thence  west  to  the  center  of  township  fourteen, 
range  fourteen;  thence  south  to  the  south  line  of  said  township  four- 
teen, range  fourteen;  thence  east  to  the  southeast  corner  of  said  town- 
ship; thence  south  to  the  place  of  beginning;  to  be  organized  when- 
ever the  legislature  shall  hereafter  think  proper;  but  to  remain  attached 
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How  coinpea> 


Bonndaries. 


to  the  said  counties  of  Guernsey,  Washington,  and  Muskingum,  as 
already  by  law  provided,  until  the  said  county  of  Morgan  shall  be 
organized. 
Commissioner*  to  [8137]  §  2.  That  Commissioners  be  appointed  agreeably  to  the  pro- 
be appointed,  etc.  visions  of  an  act,  entitled  "an  act  establishing  seats  of  justice,"  to 
establish  the  seat  of  justice  for  said  county  of  Morgan,  who  shall 
make  report  of  their  proceedings  to  the  court  of  common  pleas  for 
the  county  of  Muskingum,  which  court  shall  take  such  order  on  the 
same  as  directed  by  the  aforesaid  act. 

r8138]  §3.  That  there  shall  be  paid  out  of  the  treasury  of  the  county 
of  Muskingum,  the  sum  of  two  dollars  per  day,  to  each  commissioner, 
while  engaged  in  the  business  required  by  the  act  entitled  "an  act 
establishing  seats  of  justice,"  which  sum  shall  be  reimbursed  out  of  the 
first  money  which  may  come  into  the  treasury  of  Morgan,  after  its 
organization. 

An  Act  to  erect  the  county  of  Logan. 

[Passed  December  3),  1817:  16  v.  SS.] 

[81391  §  I-  -^'  *  enacted,  etc..  That  so  much  of  the  county  of  Cham- 
pjiign  as  lies  north  of  the  line  beginning  on  the  east  line  of  Miami 
county,  between  sections  number  thirty-three  and  thirty-four  in  the 
third  township,  thirteenth  range,  and  running  east  twelve  miles,  with 
the  sectional  line  between  the  third  and  fourth  tier  of  sections;  thence 
south  one  mile;  thence  with  the  sectional  line  between  the  second  and 
third  tier  of  sections  in  said  range,  to  the  line  between  the  United 
States  land  and  the  Virginia  military  land;  and  thence  east  to  the 
line  of  Champaign  county ;  thence  north  with  said  -line  to  the  Indian 
boundary  line;  thence  west  to  a  point  so  that  a  line  drawn  from  said 
point  due  south,  will  strike  the  Indian  boundary  line  at  the  point 
where  the  line  between  the  counties  of  Miami  and  Champaign  strikes 
said  line;  thence  south  with  said  line  between  the  counties  of  Miami 
and  Champaign  to  the  place  of  beginning:  and  also  including  the 
United  States  reservation  at  the  rapids  of  the  Miami  of  the  lake; 
which  shall  be  known  by  the  name  of  Logan:  provided,  that  the 
jurisdiction  of  the  said  county  of  Logan  shall  extend  over  all  tJiat 
territory  lying  north  of  said  county,  and  all  crimes  that  shall  be  com- 
mitted within  the  territory  aforesaid  shall  be  considered  as  having 
been  committed  within  the  said  county  of  Logan. 

[8140]  §  2.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal 
nature  which  shall  be  pending;  and  all  crimes  which  shall  have  been 
committtd  within  the  limits  of  that  part  of  Champaign  county,  so  to 
be  set  off  and  erected  into  a  new  county  previous  to  the  organization 
of  the  said  coutity  of  Logan,  shall  be  prosecuted  to  final  judgment 
and  execution,  within  the  county  of  Champaign,  in  the  same  mtinner 
as  they  would  have  been  if  no  such  division  had  taken  place;  and  the 
sheriffs  and  constables  of  the  county  of  Champaign,  shall  execute  all 
such  process  as  shall  be  necessary  to  carry  into  effect  such  suits, 
prosecutions,  and  judgments,  and  the  collectors  of  taxes  for  the  afore- 
said county  shall  collect  all  such  taxes  as  shall  have  been  levied  and 
unpaid  within  the  above-described  part  of  the  county  of  Champaign 
previous  to  the  taking  effect  of  this  act. 

[8141]  §3.  That  all  justices  of  the  peace  within  that  part  of  Cham 
paign  county  which  by  this  act  shall  be  erected  into  a  new  county, 
shall  continue  to  exercise  the  duties  of  their  offices,  until  their  term 
of  service  expires,  in  the  same  manner  as  if  they  had  been  ccmmis 
sioned  for  the  said  county  of  Logan. 


SnitSj  etc..  not 
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[8142]  §  4.  That  the  electors  within  the  fractional  townships  that  may  Provisions  as  to 
be  occasioned  by  the  erection  of  the  county  of  Logan,  shall  elect  in  [j,*'^'""*' ""'"" 
the  adjoining  townships.  "  ''"■ 

[8143]  §  S-  That  on  the  first  Monday  of  April  next,  the  legal  voters  First  election, 
residing  within  the  county  of  Logan,  shall  assemble  in  their  respective  »'•"' '° ''« '"'<'• 
townships  at  the  usual  places  of  holding  elections,  and  shall  proceed 
to  elect  their  several  county  officers,  who  shall  hold  their  offices  until 
the  annual  election. 

[8144)  §  6.  That  the  courts  of  said  county  of  Ix)gan  shall  be  holden  courts  wiiere  to 
at  the  house  of  Edwin  Matthews,  or  some  other  convenient  place  in  beheld. 
the  town  of  Belville,  until  the  permanent  seat  of  justice  shall  be  estab- 
lished for  the  said  county  of  Logan. 

[8145]  §  7.  That  commissioners  shall  be  appointed,  agreeably  to  the  commissioners  to 
provisions  of  an  act,  entitled  "an  act  establishing  seats  of  justice,"  beappomtea,  etc 
to  fix  upon  a  permanent  seat  of  justice  for  said  county  of  Logan,  and 
make  report  thereof  to  the  court  of  common  pleas  in  and  for  said 
county,  agreeably  to  the  provisions  of  the  above-recited  act,  and  the 
commissioners  aforesaid  shall  receive  for  their  services  a  compensation 
out  of  the  treasury  of  said  county  of  Logan.     This  act  shall  commence  when  to  take  ef- 
and  be  in  force  from  and  after  the  first  day  of  March  next  •«"■ 

An  Act  to  erect  the  county  of  Hocking  and  to  attcuh  part  of  the  county 
of  Ross  to  the  county  of  Jackson. 

(Passed  January  ?,,  1818:-  IC  v.  OO.j 

[8146]  §  I.  Be  it  enacted,  etc..  That  all  those  parts  of  the  counties  of  Boundarie*. 
Ross,  Athens  and  Fairfield,  as  are  comprised  in  the  following  bounds, 
to  wit:  beginning  at  the  northeast  quarter  of  section  twenty-five, 
township  fourteen,  and  range  sixteen;  thence  south  to  the  southeast 
corner  of  the  thirteenth  township  in  the  same  range ;  thence  \vest  three 
sections  to  the  southwest  corner  of  section  thirteen  in  the  same  town- 
ship and  range ;  thence  south  to  the  southeast  corner  of  section  nine- 
teen, township  eleven,  and  range  sixteen;  thence  west  to  the  south- 
west corner  of  section  thirty-one,  township  twelve,  and  range  seven- 
teen; thence  south  to  the  southeast  corner  of  section  thirty-six  in 
township  ten,  range  eighteen;  thence  west  to  the  southwest  corner 
of  section  thirty-one,  in  township  ten,  range  nineteen ;  thence  north 
to  the  northwest  corner  of  section  thirty,  in  township  twelve,  and 
range  nineteen ;  thence  east  to  the  southeast  corner  of  section  twenty- 
four  in  siid  township  and  range,  thence  north  to  the  northwest 
corner  of  section  eighteen,  in  township  thirteen,  and  range  eighteen ; 
thence  east  to  the  southeast  corner  of  section  twelve,  same  township  " 

and  range;  thence  north  to  the  northwest  corner  of  section  eighteen, 
township  fifteen,  range  seventeen ;  thence  east  to  the  northeast  corner 
of  section  thirteen,  in  same  township  and  range;  thence  south  two 
sections  to  the  southeast  corner  of  the  twenty-fourth  section  in  the 
same  range;  thence  east  to  the  place  of  beginning:  be  and  the  same 
b  hereby  erected  into  a  separate  and  distinct  county  by  the  name  of 
the  county  of  Hocking. 

[8147]  §  2.  That  all  suits  or  actions  whether  of  a  civil  or  criminal  suits,  etc.  not  to 
nature,  wiiich  shall  be  pending,  and  all  crimes  which  shall  have  been  be^sirfectc^  by  the 
committed  within  said  counties  of  Ross,  Athens,  and  Fairfield,  previ-  ^^^^'° 
ous  to  the  organization  of  the  said  county  of  Hocking,  shall  be  pro.se- 
cuted  lo  final  judgment  and  execution  within  the  counties  in  which 
such  suits  shall  be  pending,  or  such  crimes  shall  have  been  committed, 
in  the  same  manner  as  they  would  have  been  if  no  division  had  taken 
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place:  and  the  sherifi^  coroner,  and  constables  of  the  counties  of 
Athens,  Ross,  and  Fairfield,  shall  execute  within  such  parts  of  the 
county  of  Hocking  as  belonged  to  their  respective  counties  {n-evious 
to  the  taking  effect  of  this  act,  such  process  as  shall  be  necessary  to 
carry  into  effect  such  suits,  prosecutions  and  judgments;  and  the  col- 
lectors of  taxes  for  the  counties  of  Ross,  Athens  and  Fairfield  shall 
collect  all  such  taxes  as  shall  have  been  levied  and  imposed  within 
such  parts  of  the  county  of  Hocking,  as  belonged  to  their  respective 
counties  previous  to  the  taking  effect  of  this  act. 

[8148]  §  3-  That  all  justices  of  the  peace  and  constables  within  those 
parts  of  the  counties  of  Ross,  Athens,  and  Fairfield,  which  by  this  act 
are  erected  into  a  new  county,  shall  continue  to  exercise  the  duties  of 
their  offices  until  their  term  of  service  expires,  in  the  same  manner  as 
if  no  division  of  said  counties  had  taken  place. 

[8149]  §4.  That  on  the  first  Monday  in  April  next  the  legal  voters 
residing  within  said  county  of  Hocking,  shall  assemble  within  their 
respective  townships  at  the  usual  place  of  holding  township  elections, 
and  electtheir-se^'eral  ronnty  i^fficers,  wl>o  shall  hold  their  offices  until 
the  next  annual  election :  ijrovided,  that  when  any  township  shall  be 
divided  in  consequence  of  establishing  the  county  of  Hocking  in  such 
manner  that  the  place  of  holding  township  elections  shall  fall  within 
the  counties  of  Ross,  Athens,  and  Fairfield,  then,  and  in  that  case 
the  electors  of  such  fractional  townships  shall  elect  in  the  next  adjoin- 
ing township  or  townships,  in  said  county  of  Hocking. 

[8150]  §  5.  That  the  courts  of  the  said  county  of  Hocking,  shall  be 
holden  at  the  house  of  Thomas  Pullen,  in  township  number  fourteen, 
range  number  seventeen,  until  the  permanent  seat  of  justice  for  said 
county  shall  be  established. 

[8151]  §  6.  That  all  that  part  of  the  county  of  Ross,  which  is  com- 
prised within  township  number  nine,  in  range  number  eighteen,  and 
township  number  nine,  in' range  number  nineteen,  of  the  United  States 
land  be,  and  the  same  is  hereby  attached  to,  and  made  a  j)art  of  the 
county  of  Jackson,  and  all  suits  and  prosecutions  which  may  be  pend- 
ing at  the  taking  effect  of  this  art,  shall  be  prosecuted  to  final  judg- 
ment in  the  same  manner  as  if  this  act  had  not  been  passed,  and  all 
officers  within  the  townships  aforesaid,  shall  hold  their  respective 
offices  in  the  said  county  of  Jackson,  until  their  successors  are  elected 
and  qualified.  This  act  shall  take  effect  and  be  in  force  from  and  after 
the  first  day  of  March  next. 


Organixing 
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An  Act  for  tfu  organization  of  Medina  county. 

(Passed  January  U,  1818:  16  v.  09.) 

[8152]  §  I.  Be  it  enacted,  etc.,  That  the  county  of  Medina  be  and  the 
same  is  hereby  organized  into  a  separate  county. 

[8153]  §  2.  That  all  suits  and  actions,  and  all  criminal  prosecutions 
whicn  are  or  may  be  depending  or  instituted  in  the  county  of  Portage, 
before  the  first  Monday  in  April  next,  shall  be  prosecuted  and  carried 
into  final  judgment  and  execution,  and  all  justices  of  the  peace  and 
constables,  within  the  county  of  Medina  shall  continue  to  execute  the 
duties  of  their  offices  until  their  term  of  service  expires,  and  all  taxes 
which  are  now  due,  shall  be  collected  in  the  same  manner  as  if  no 
divisions  of  counties  had  taken  place. 

[8154]  §  3.  That  on  the  first  Monday  of  April  next,  the  legal  voters 
residing  in  said  county  of  Medina,  shall  assemble  in  their  respective 
townships,  and  elect  their  several  county  officers;  who  shall  hold  their 
offices  until  the  next  annual  election. 
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Ah  Act  to  attack  a  part  ef  Champaign  county  to  the  county  of  Maiispn. 

fPasKd  January  l(i,  1818:  IC  v.  75.] 

[81551  §  I.  Bt  itettaeUd,  etc..  That  all  that  part  of  Champaign  county,  Description  of  the 
east  of  the  eastern  boumiary  of  Clark  county,  be,  and  the  same  is  JJJhed'" " 
hereby  attached  to  the  county  of  Madison ;  and  all  justices  of  the  peace 
within  that  part  of  Champaign  county  so  to  be  attached,  shall  con-  J.u»>'<:.e» «» con- 

^  .  ,  y      '  r     \     •        tv  Ml*  f  linuc  in  office. 

tmue  to  exerose  the  duties  of  their  offices  until  their  term  of  service 
expires,  and  all  such  suits  or  actions  whether  of  a  ciril  or  criminal  nature,  suits  not  affected 
which  may  have  been  instituted  previous  to  the  tating -effect  of  this  by  this  act 
act,  shall  be  prosecuted  to  final  judgment  and  execution  in  the  county 
of  Champaign,  and  the  sheriff,  coroner  and  constables  of  Champaign 
county  shall  execute  all  such  process  as  shall  be  necessary  to  carry 
into  effect  such  suits,  prosecutions  and  judgments;  and  the  collectors 
of  taxes  shall  collect  all  such  taxes  as  shall  have  been  levied  and  un- 
paid within  that  part  of  Champaign  county,  previous  to  the  taking  • 
effect  of  this  act. 

[8166]  §2.  That  the  fractional  townships  in  the  north  part  of  Clark  ProvUoasto 
county,  shall  each  compose  an  election  district,  anything  in  the  act  l"*su"ciMk"' 
to  erect  the  county  of  Clark  to  the  contrary  notwithstanding.     This  county, 
act  to  take  effect  and  be  in  force  from  and   after  the  first  day  of 
March  next. 

An  Act  to  attach  part  of  the  county  of  Lawrence  to  the  county  of  Scioto. 

[Passed  January  20,  1818  :  16  v.  77.) 

[8157]    Be  it  enacted,  etc..  That  all  that,  part  of  the  county  of  Law-  p^^^,  uwrenc* 
rence  that  lies  in  townships  number  three  and  four,  in  the  nineteenth  attached  to  Scioto 
range  of  said  county,  be  and  the  same  is  hereby  attached  to  the  county  "^"""'i^- 
of  Scioto;  and  all  justices  of  the  peace  within  that  part  of  the  county 
of  Lawrence,  so  to   be   attached  to  the  county  of  Scioto,  shall  con- 
tinue to  exercise  the  duties  of  their  office  until  their  time   of  office 
expires;  and  all  suits  or  actions,  whether  of  a  civil  or  criminal  nature, 
which  may  have  been  or  shall  be  commenced  previous  to  the  taking  g^j^  ^^^  affected 
effect  of  this  act,  shall  be  prosecuted  to  final  judgment  and  execution  by  this  act. 
in  the  county  of  Lawrence;    and  the  sheriff,  coroner  and  constables 
of  said  county  shall  execute  all  such  process  as  shall  be  necessary  to 
carry  into  effect  such  suits,  prosecutions  and  judgments;  and  the  col- 
lector of  taxes  shall  collect  all  such  taxes  as  shall  have  been  levied 
and  unpaid   within   that   part  of   Lawrence  county,  previous  to  the 
taking  effect  of  ihis  act.    This  act  to  take  effect  and  be  in  force  from  when  to  take  et 
and  after  the  first  day  of  March  next.  f«t. 

An  Act  to  attach  part  of  the  county  of  Gallia  to  the  county  of  Lawrence. 

IP.->ssed  December  22, 1818 :  17  v.  8J 

[8168]  §  I.  Be  it  enacted,  etc..  That  so  much  of  the  county  of  (Jallia,  Pan  <>f  Gallia  at- 
that  is  contained  in  the  second  fractional  township,  in  range  fifteen,  Jcnce'cdunty."' 
be  and  the  same  is  hereby  attached  to  the  county  of  Lawrence ;  and 
all  justices  of  the  peace,  within  that  part  of  the  county  of  Gallia,  so 
to  be  attached  to  the  county  of  LawTence,  shall  continue  to  exercise 
the  duties  of   their  office,  until  their  term  of  office  expires:  and  all 
suits  or  actions,  whether  of  a  civil  or  criminal  nature,  which  may  have 
been  or  shall  be  commenced  previous  to  the  taking  effect  of  this  act,  by'ihi* «:***""* 
shall  be  prosecuted  to  final  judgment  and  execution  in  the  county  of 
Gallia;  and  the  sheriff,  coroner  and  constables  of  said  county,  shall 
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execute  all  such  process  as  shall  be  necessary  to  carry  into  effect  such 
suits,  prosecutions  and  judgments;  and  the  collectors  of  taxes,  shall 
collect  all  such  taxes  as  shall  have  been  levied,  and  a^  unpaid  within 
that  part  of  Gallia  county,  previous  to  the  taking  effect  of  this  act 
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An  Act  for  organising  the  county  of  Alorgan. 

(Passed  December  28, 1818:  17  v.  7.] 

[8159]  %  I.  Be  it  enacted,  etc.f  That  the  county  of  Morgan,  be  and  the 
same  is  hereby  organized  into  a  separate  county. 

[8160]  §  2.  That  all  suits  and  actions,  whether  of  a  civil  or  criminal 
nature,  which  shall  be  instituted  prior  to  the  taking  effect  of  this  act, 
shall  be  prosecuted  to  final  judgment  and  execution,  in  the  counties 
of  Washington,  Muskingum  and  Guernsey ;  and  the  sheriff  and  cor- 
oners of  the  counties  of  Washington,  Muskingum  and  Guernsey,  shall 
execute  in  such  parts  of  the  county  of  Morgan,  as  belonged  to  their 
respective  counties  previous  to  the  taking  effect  of  this  act,  such  pro- 
cess as  shall  be  necessary  to  carry  into  effect  such  suits,  prosecutions 
and  judgments;  and  the  collectors  for  the  counties  of  Washington, 
Muskingum  and  Guernsey,  shall  collect  all  such  taxes  as  shall  have 
been  levied  and  imposed  and  remain  unpaid  within  such  parts  of  the 
county  of  Morgan,  as  belonged  to  their  respective  counties  previous 
to  the  taking  effect  of  this  act,  in  the  same  manAer  as  though  the 
county  of  Morgan  had  not  been  organized. 

[8161]  §3.  That  all  justices  of  the  peace  and  constables,  within  those 
parts  of  the  counties  of  Washington,  Muskingum  and  Guernsey,  which 
by  this  act  are  organized  into  a  new  county,  shall  continue  to  exer- 
cise the  duties  of  their  offices  until  their  term  of  service  expires,  in 
the  same  manner  as  if  no  division  of  said  counties  had  taken  place. 

[8162]  §4.  That  on  the  first  Monday  of  April  next,  the  legal  voters 
residing  in  the  county  of  Morgan,  shall  assemble  in  their  respective 
townships,  at  the  usual  place  of  holding  elections  in  said  townships, 
and  elect  their  several  township  and  county  officerF,  who  shall  hold  their 
offices  until  their  next  annual  election :  provided,  that  when  any  town- 
ship shall  be  divided  in  consequence  of  est:iblishing  the  county  of 
Morgan,  in  such  manner  that  the  place  of  holding  township  elections 
shall  fall  within  the  counties  of  Washington,  Muskingum  or  Guernsey, 
then  and  in  that  case,  the  electors  of  such  fractional  townships,  shall 
elect  in  the  next  adjoining  township  or  townships,  in  said  county  of 
Morgan.  This, act  to  take  effect  from  and  after  the  first  day  of  March 
next. 

An  Act  to  erect  the  county  of  Shelby. 

[Passed  January  7, 1819:  17  t.  21.] 

[8163]  §  I.  .5'  it  enacted,  etc..  That  so  much  of  the  county  of  Miami 
as  lies  north  of  the  line  beginning  on  the  line  dividing  Miami  and 
Darke  counties,  between  sections  twenty-seven  and  thirty-four  in  town- 
ship ten,  range  four,  and  running  east,  with  said  line  to  the  Great 
Miami  river;  thence  across  said  river;  thence  down  said  river  to  the 
middle  of  the  twelfth  range,  township  one,  east  of  the  Miami  river, 
to  the  section  line  between  sections  twenty-one  and  twenty  two; 
thence  east  with  said  line  to  Champaign  county  line;  thence  north 
with  said  line  dividing  the  counties  of  Miami,  Champaign  and  Logan, 
to  the  Indian  boundary  line;  thence  north  six  miles;  thence  west  to 
a  point  so  that  a  line  drawn  from  said  point  due  south,  will  strike 
the    Indian  boundary  line,  nt  the  pn-"t  where  the  line  between  the 
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counties  of  Miami  and  Darke  strikes  said  line;  thence  south  with 
said  line  between  the  counties  of  Darke  and  Miami  to  the  place  of 
beginning,  and  also  including  the  United  States  reservations  at  forts 
St.  Mary's,  Amanda  and  Defiance  which  shall  be  known  by  the  name 
of  Shelby:  provided,  that  the  jurisdiction  of  said  county  of  Shelby  Proviso  as  to 
shall  extend  over  all  that  territory,  lying  north  of  said  county  and  J"""'"""° 
which  at  this  time  is  included  within  the  jurisdiction  of  the  county 
of  Miami ;  and  all  crimes  that  shall  be  committed  within  the  terri- 
tory aforesaid  shall  be  considered  as  having  been  committed  within 
the  said  county  of  Shelby. 

£8164]  §  2.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal  suit»  and  action* 
nature,  which  shall  be  pending,  and  all  crimes  which  shall  have  been  not  ro  be  affected 
committed  within  the  limits  of  that  part  of  Miami  county,  so  to  be    *"  ''' 
set  off  and  erected  into  a  new  county,  previous  to  the  organization 
of  the  said  county  of  Shelby,  shall  be  prosecuted  to  final  judgment 
and  execution,  within  the  county  of  Miami,   in  the  same  manner  as 
they  would  have  been  if  no  such  division  had  taken  place.     And  the  p^,  ^  .iwria, 
sheriff  and  constables  of  the  county  of  Miami  shall  execute   all  such  etc. 
process  as  shall  be  necessary  to  carry  into  effect  such  suits,  prosecu- 
tions and  judgments.     And  the  collectors  of  taxes   for  the  aforesaid  Dutyofcoitee- 
county,  shall  collect  all    such    taxes,  as  shall  have  been  levied  and  ">"■ 
unpaid  within  the  above  described  part  of  the  county  of  Miami,  previ- 
ous to  the  taking  effect  of  this  act. 

[8166]  §  3.  That  all  justices  of  the  peace  within  that  part  of  Miami  justices  to  con- 
county,  which  by  this  act  shall  be  erected  into  a  new  county,  shall  "»«•■>  o^ce. 
continue  to  exercise    the  duties   of  their  offices  until   their  term  of 
service  expires,  in  the  same  manner  as  if  they  had  been  commissioned 
for  the  said  county  of  Shelby. 

[8166]  §  4.  That  the  electors  within  the  fractional  townships  that  ma^  Fractional  town, 
be  occasioned  by  the  erection  of  the  county  of  Shelby,  shall  elect  in  »J'Jp|''  "here  to 
the  adjoining  township. 

[8167]  §5.  That  on  the  first  Monday  of  April  next,  the  legal  voters  officer*  to  be 
residing  within  the  county  of  Shelby,  shall  assemble  in  their  resjjective  ^'*'??'' ""  *■"' 
townships,  at  the  usual  place  of  holding  election,  and  shall  proceed  to     ""' 
elect    their  .several  county  officers,  who  shall  hold  their  offices  until 
the  annual  election. 

[8168]  §  6.  That  the  courts  of  said  county  of  Shelby  shall  be  holden  where  coum 
at  the  house  of  Joseph  Aldrick,  or  some  other  suitable  place  in  the  •"  *"  ''*''*• 
town  of  Hardin,  until   the  seat  of  justice  shall  be  established  for  the 
said  county  of  Shelby. 

[8169]  §  7.  That  commissioners  shall  be  appointed,  agreeably  to  the  comimstioners  to 
provisions  of  an  act,  entitled,  "an  act  establishing  seats  of  justice,"  be  appointed  to 
to  fix  upon  a  permanent  seat  of  justice  for   said  county  of  Shelby,    '* "" "  '"'"''• 
and   make    report  thereof  to  the  court  of  common  pleas  in  and  for 
said  county,  agreeably  to  the  provisions  of  the  above  recited  act ;  and 
the  commissioners  aforesaid  shall  receive  for  their  services  a  compen- 
sation out  of  the  treasury  of  said  county  of  Shelby.     This  act  shall  ^y"*" «» '"ke 
be  in  force,  from  and  after  the  first  day  of  April  next. 

An  Act  to  erect  the  county  of  Meigs. 

[Passed  January  21, 1819 :  IT  v.  40.] 

[8170]  %i.Be  it  enacted,  etc..  That  so  much  of  the  counties  of  Gallia  Boundaiiei. 
and  Athens,  as  is  included  in  the  following  boundaries,  be,  and  the 
same  is  hereby  erected  into  a  separate  county,  which  shall  be  known 
by  the  name  of  Meigs,  to  wit:  beginning  on  the  bank  of  the  Ohio 
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river,  on  the  sectional  line  between  the  thirteenth  and  fourteenth 
ranges;  thence  north  to  the  southeast  corner  of  section  number  six. 
of  township  five,  of  Vange  fourteen;  thence  west  to  the  southwest 
corner  of  section  number  thirty-six,  of  township  seven,  of  range  fif- 
teen; thence  north  on  township  line,  to  the  northwest  corner  of  sec- 
tion number  thirty-six,  of  township  nine,  of  range  fifteen ;  thence  east 
to  the  Ohio  river;  thence  down  the  river  with  the  meanders  thereof 
to  the  place  of  begining,  be,  and  the  same  is  hereby  erected  into  a 
separate  county  by  the  name  of  Meigs.  / 

[8171]  §  2.  That  all  suits  or  prosecutions  which  .shall  be  pending,  and 
all  crimes  which  shall  have  been  committed  within  the  counties  of 
Gallia  and  Athens,  previous  to  the  organization  of  the  said  county 
of  Meigs,  shall  be  prosecuted  to  final  judgment  and  execution,  within 
the  counties  in  which  such  suits  or  prosecutions  shall  be  pending, 
or  such  crimes  shall  been  committed,  in  the  same  manner  they  would 
have  been  if  no  division  had  taken  place;  and  the  sheriff,  coroner, 
and  constables  of  the  counties  of  Gallia  and  Athens,  shall  execute 
in  such  parts  of  the  county  of  Meigs,  as  belonged  to  their  respective 
counties,  previous  to  the  taking  effect  of  this  act,  such  process  as  shall 
be  necessary  to  carry  into  effect  such  suits,  prosecutions,  and  judg- 
ments; and  the  collectors  for  the  counties  of  Gallia  and  Athens,  shall 
collect  all  such  taxes  as  shall  have  been  levied,  imposed,  and  unpaid, 
within  such  parts  of  the  county  of  Meigs,  as  belonged  to  their  re- 
spective counties  previous  to  the  taking  effect  of  this  act. 

[8172]  §  3.  That  all  justices  of  the  peace  and  constables,  within  those 
parts  of  the  counties  of  Gallia  and  Athens,  which  is  by  this  act  erected 
mto  a  new  county,  shall  continue  to  exercise  the  duties  of  their  re- 
spective offices,  until  their  term  of  service  expires,  in  the  same  manner 
^s  if  no  division  of  said  counties  had  taken  place;  and  that  the  whole 

Militia  proTirion*.  of  the  county  of  Meigs,  be  and  is  hereby  attached  to  the  sixth  brigade, 
in  the  second  division  of  militia. 

Election  10  be  [8173]  §  4.  That  on  the  first  Monday  of  April  next  the  legal  voters 

heidon  first  April  residing  within  the  limits  of  the  county  of  Meigs,  shall  assemble  in 
their  respective  townships,  at  the  usual  place  of  holding  elections,  and 
elect  their  several  county  officers,  who  shall  hold  their  offices  until  the 

S"*'.'?-"_'?J'"' next  annual  election:  provided,  •  that  where  any  township  shall  be 
divided,  in  consequence  of  establishing  the  county  of  Meigs,  in  such 
manner,  that  the  place  of  holding  township  elections  shall  fall  within 
the  counties  of  Gallia  or  Athens,  then  and  in  that  case,  the  electors  of 
such  fractional  township  or  townships,  shall  elect  in  the  next  adjoin- 
ing township  or  townships,  in  said  county  of  Meigs. 

[8174]  §  5.  That  the  court  of  the  county  of  Meigs,  shall  be  holden 
at  the  meeting-house  in  Salisbury  township,  until  a  permanent  seat  of 
justice  shall  be  established  for  said  county  of  Meigs. 

[8176]  §6. That  commissioners  shall  be  appointed  agreeably  to  the 
provisions  of  an  act,  entitled  "an  act  for  establishing  seats  of  jus- 
tice," to  fix  upon  a  permanent  seat  of  justice  for  said  county  of  Meigs, 
and  make  report  thereof  to  the  court  of  common  pleas  in  and  for 
said  county,  agreeably  to  the  provisions  of  the  above  recited  act:  and 
the  commissioners  shall  receive  a  compensation  for  "their  services  out 
of  the  treasury  of  said  county  of  Meigs.  This  act  to  take  effect  from 
and  after  the  first  day  of  April  next. 
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An  Aft  to  amend  an  act  entitled  "an  act  to  erect  the  eottnty  cf  Oarke." 

[Passed  January  25, 1819:  17  v.  CO.) 

Whereas  it  has  been  represented  to  the  general  assembly  of  the 
state  of  Ohio,  that  the  act  to  which  this  is  an  amendment,  requires 
the  line  between  the  counties  of  Greene  and  Clarke,  to  be  run  by 
given  courses,  to  known  and  established  points,  and  that  the  courses 
given  will  not  run  to  those  points;  therefore, 

[8176]§i. ^«  it  enacted,  etc..  That  the  line  between  the  counties  of  How iine betwcaa 
Greene  and  Clarke,  so  far  as  said  line  shall  run  through  said  county  ciatk'/ rcuntie« 
of  Greene,  shall  be  run  in  the  following  manner,  to  wit:  from  the  shaiii,^  run. 
Greene  county  line,  where  it  first  strikes  said  county  line;  thence  to 
continue  west  five  miles,  in  said  county  of  Greene;  thence  north  one 
half  mile;  thence  such  a  course  west  as  will  strike  the  line  between 
the  townships  four  and  five,  on   the  north  side  of  the  Little  Miami 
river,  in  the  eighth  range;  thence  north  with  said  township  line  to  the 
line  between  sections  three  and  four;  thence  west  with  said  sectional 
line  to  the  line  of  the  third  township;  thence  north  with  said  line  to 
the  sectional  line  between  the  fourth  and  fifth  tier  of  sections,  in  said 
range;  thence  westwardly  with  said  line  to  the  east  boundary  line  of 
Montgomery  county. 

[8177] §2.  That  so  much  of  the  act,  entitled  "an  act  to  erect  the 
county  of  Clarke,"  as  is  contrary  to  the  provisions  of  this  act,  be, 
and  the  same  is  hereby  repealed.  This  act  to  take  effect  and  be  in 
force  from  and  after  the  passage  thereof. 


An  Act  to  establish  tlie  line  between  the  counties  of  Adam»  and  Brown. 

[Passed  February  o,  ISltl :  17  v.  ICO.) 

Whereas  a  difference  of  opinion  has  arisen  between  the  surveyors 
of  Adams  and  Brown  counties  as  to  the  course  that  the  said  line 
(bould  be  run;  therefore, 

[8178]  Be  it  enacted,  etc,  That  the  line  between  the  counties  of  Adams  Boundary  tine  be- 
aoa  Brown,  as  is  called  for  in  the  first  section  of  the  act  to  erect  the  county   ^e"  Adams  and 
of  Brown,  shall  be  run  north  and  south,  from  the  beginning  thereof,    "*""  »"«>«■«»• 
by  the  present  point  of  the  needle,  without  allowing  any  variation  of 
the  compass  thereon:  and  the  surveyors  aforesaid  shall  govern  them- 
selves accordingly.     This  act  shall  take  effect  and  be  in   force  from 
and  after  the  passage  thereof. 


An  Act  to  attach  part  of  the  coun'y  of  Morgan  to  the  county  of  Monroe. 

[Passed  December  24, 1819:  18  v.  4  J 

[8179]  Be  it  enacted,  etc. ,  That  so  much  of  the  county  of  Morgan  as  is  p^r,  of  Morgan 
contained  in  the  sixth  and  seventh  townships,  of  range  eight,  be  and  the  county  atta3«d 
same  is  hereby  attached  to  the  county  of  Monroe;  and  all  justices  of  cou""/.™' 
the  peace,  witliin  that  part  of  the  county  of  Morgan,  so  to  be  attached 
to  the  county  of  Monroe,  shall  continue  to  exercise  the  duties  of  their 
office,  until  their  terms  of  office  shall  expire;  and  all  suits  or  actions, 
whether  of  a  civil  or  criminal  nature,  which  may  have  been  or  shall 
be  commenced  previous  to  the  taking  effect  of  this  act,  shall  ho  prose- 
cuted to  final  judgment  and  execution  in  the  county  of  Morgan,  and* 
the  sheriflf,  coroner,  an<l  constables  of  said  county,  shall  execute  all 
such  process  as  shall  be  necessary  to  carry  into  effect  such  suits,  prose- 
cutions and  judgments,  and  the  collectors  of  taxes  shall  collect  all  such 
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taxes  as  shall  have  been  levied  and  are  unpaid,  within  that  part  of 
Morgan  county,  previous  to  the  taking  effect  of  this  act. 
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An  Act  to  erect  the  county  of  Union. 

(Passed  January  10,  1820:  18  v.  56.] 

[81801  §  I.  Be  it  enacted,  etc..  That  so  much  of  the  counties  of  Dela- 
ware, Franklin,  Madison,  and  Logan,  and  also  so  much  of  the  terri- 
tory within  the  limits  of  this  state,  laying  north  of  the  old  Indian 
boundary  line,  as  comes  within  the  following  boundaries  be,  and  the 
same  is  hereby  erected  into  a  separate  and  distinct  county,  which  shall 
be  known  by  the  name  of  the  county  of  Union,  to  wit:  beginning  on 
the  north  boundary  line  of  Delaware  county,  on  that  part  known  by 
the  name  of  the  old  Indian  or  Greenville  line,  at  a  point  three  miles 
west  of  the  Scioto  river;  thence  due  south  fifteen  miles;  thence  east 
four  miles;  thence  south  unto  the  north  boundary  of  Franklin  county; 
thence  south  two  and  one  half  miles  into  Franklin  county;  thence  west 
to  the  east  boundary  of  Madison  county,  and  to  continue  west  unto 
the  east  boundary  of  Champaign  county;  thence  nbrth  to  the  north- 
east corner  of  said  county;  thence  west  three  miles;  thence  north  so 
far  that  a  due  east  line  will  strike  a  point  three  miles  north  of  the  be- 
ginning; thence  south  to  the  said  place  of  beginning. 

[8181]  §2.  lliat  all  suits  or  actions,  whether  of  a  civil  or  criminal 
nature,  which  shall  be  pending,  and  all  crimes  which  shall  have  been 
committed  within  the  limits  of  those  parts  of  Delaware,  Franklin, 
Madison,  and  Logan  counties,  so  to  be  set  off  and  erected  into  a  new 
county,  previous  to  the  organization  of  the  said  county  of  Union,  shall 
be  prosecuted  to  final  judgment  and  execution  in  the  counties  afore- 
said, in  the  same  manner  as  they  would  have  been  if  no  such  division 
had  taken  place;  and  the  sheriffs,  coroners,  and  constables  of  the  coun- 
ties aforesaid,  shall  execute  all  such  process  as  shall  be  necessary  to 
carry  into  effect  such  suits,  prosecutions,  and  judgments;  and  the  col- 
lectors of  taxes  for  the  aforesaid  counties  shall  collect  all  such  taxes  as 
shall  have  been  levied  and  unpaid,  within  the  above  described  parts 
of  the  counties  of  Delaware,  Franklin,  Madison,  and  Logan,  previous 
to  the  taking  effect  of  this  act. 

[8182]  §  3.  That  all  justices  of  the  peace  within  those  parts  of  the 
counties  aforesaid,  which  by  this  act  shall  be  erected  into  a  new 
county,  shall  continue  to  exercise  the  duties  of  their  respective  offices 
until  the  term  of  their  service  expires,  in  the  same  manner  as  if  they 
had  been  commissioned  for  the  said  county  of  Union. 

[8183]  §  4-  That  the  electors  within  the  fractional  townships,  that  may 
be  set  off  by  the  erection  of  the  county  of  Union,  shall  sleet  in  the 
next  adjoining  township. 

[8184]  §5.  That  on  the  first  Monday  of  April  next  the  legal  electors 
residing  within  the  county  of  Union,  shall  assemble  within  their  respect- 
ive townships,  at  the  usual  places  of  holding  elections,  and  shall  proceed 
to  elect  their  several  county  and  township  officers,  who  shall  hold  their 
several  offices  until  the  next  annual  election. 

[8186]  §  6.  That  the  courts  of  the  said  county  of  Union  shall  be  holden 
in  the  village  of  Milford,  until  the  permanent  seat  of  justice  is  estab- 
lished for  the  said  county  of  Union. 

[8186]  §7.  That  commissioners  shall  be  appointed  agreeably  to  the 
provisions  of  an  act,  entitled  "an  act  establishing  seats  of  justice,"  to 
fix  upon  a  permanent  seat  of  justice  for  said  county  of  Union,  and 
make  report  thereof  to  the  next  court  of  common  pleas  to  be  holden 
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in  and  for  said  county,  agreeably  to  the  provisions  of  the  above  recited 
act,  and  the  commissioners  aforesaid  shall  receive  a  compensation  for 
their  services  out  of  the  treasury  of  said  county  ol  Union. 

[8187]  §  8.  That  so  much  of  the  territory  lying  north  of  the  county  Certain  n^nitory 
of  Logan  as  is  contained  within  the  following  boundaries,  to  wit:  be-  county!'' '  '"^^'' 
ginning  at  the  northeast  corner  of  Logan  county;  thence  running  north 
five  miles;  thence  west  to  a  point,  from  which  a  south  line  will  strike 
the  northwest  corner  of  said  county;  thence  south  to  said  corner; 
thence  east  with  the  line  to  the  beginning,  shall  be,  and  it  is  hereby 
attached  to  the  county  of  Logan,  and  shall  hereafter  form  a  part  of 
said  county. 

[8188]  §  9.  That  so  much  of  the  county  of  Franklin,  as  la)'s  within  Part  of  Franklin  » 

the   following  boundary,  to  wit:  beginning  on  the  line  between  the  " "131^1°"^''"'  "j 

counties  of  Franklin  and  Madison,  at  a  point  two  and  one  half  miles  coumy. 

south  of  the  north  boundary  of  said  counties;  thence  east  two  miles;  \% 

thence  south  four  miles;  thence  west  two  miles;  thence  north  to  the  ,'Vl 

place  of  beginning,  be  attached  to  and  hereafter  considered  a  part 
of  the  county  of  Madison.     This  act  shall  be  in  force  from  and  after 

the  first  day  of  April  next.  '  •■  , 

■.'■'■* 

An  Act  for  the  erection  of  certain  counties  therein  named. 

(Pas»ed  February  12, 1820 :  18  v.  90.J 

[81891§i..5'<r  U  enacted,  etc..    That  all  that  part  of  the  lands  lately  Boundaries  or 
ceded   oy  the  Indians  to  the  United   States,  which  lies   within   this  *"•="•  C'-^u*^"!;^' 

.■'...  .     .  •     ,  1  ,    •  i.  Hancock.  Hardin. 

state,  shall  be,  and  the  same  is  hereby  erected  into  fourteen  separate  Henry.  Marion, 
and  distinct  counties,  to  be  bounded  and  named  as  follows,  viz:  first  j^l^Pu'tmn".'^ 
to  include  townships  one,  two  and  three  south,  in  the  first,  second,  San'duskv, 
third  and  fourth  ranges,  and  to  be  known  by  the  name  of  Van  Wert ;  w"" Viiiiams 
second,  to  include  all  of  said  ranges  south   of  said  township,  to  the  *""*  ^°"'' 

.  17""  counties 

northern  boundaries  of  the  counties  heretofore  organized,  and  to  be 
known  by  the  name  of  Mercer;  third«  to  include  townships  one  and 
two  south,  and  one  and  two  north,  in  the  fifth,  sixth,  seventh  and 
eighth  ranges,  and  to  be  known  by  the  name  of  Putnam;  fourth,  to 
include  all  of  the  last  named  ranges,  south  of  the  said  second  town- 
ships, to  the  northern  boundaries  of  the  organized  counties,  and  to  be  >  ^ 
known  by  the  name  of  Allen;  fifth,  to  include  townships  one  and  two 
south,  and  one  and  two  north,  in  the  ninth,  tenth,  eleventh  and 
twelfth  rartges,  and  to  be  known  by  the  name  of  Hancock;  sixth,  to 
include  all  the  la.st  mentioned  ranges,  south  of  said  second  township, 
and  running  south  with  the  range  lines  to  the  northern  boundaries  of 
the  organized  counties,  and  to  be  known  by  the  name  of  Hardin; 
seventh,  to  include  townships  one,  two  and  three  south,  in  ranges 
thirteen,  fourteen,  fifteen,  sixteen  and  seventeen,  and  all  that  may  lie 
between  the  same  and  the  west  line  of  Richland  county,  and  to  be  -  . 
known  by  the  name  of  Crawford;  eighth,  to  include  all  of  the  last 
mentioned  ranges,  south  of  said  third  townships,  and  to  run  south 
with  said  range  lines,  to  the  northern  boundaries  of  the  organized 
counties,  and  east  with  the  township  lines  to  Richland  county  line, 
and  to  be  known  by  the  name  of  Marion ;  ninth,  to  include  town-  ! 
ships  one,  two  and  three  north,  in  ranges  thirteen,  fourteen,  fifteen,  J 
sixteen  and  seventeen,  and  to  be  known  by  the  name  of  Seneca; 
tenth,  to  include  all  of  the  last  mentioned  ranges  north  of  said  third 
townships,  to  the  northern  boundary  of  the  state,  and  to  be  known  by 
the  name  of  Sandusky;  eleventh,  to  include  all  of  ranges  nine,  ten, 
eleven  and  twelve  north  of  the  second  townships  north,  in  said  ranges, 
VOL.  II — 27 
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and  to  run  north  with  the  same  to  the  state  line,  and  to  be  known  by 
the  name  of  Wood;  twelfth,  to  include  all  of  ranges  five,  six,  seven 
and  eight  north  of  the  second  township  north,  in  said  ranges,  and  to 
run  north  with  the  same  to  the  state  line  as  aforesaid,  and  to  be 
known  by  the  name  of  Henry;  thirteenth,  to  include  townships  one, 
two  and  three  north,  in  the  first,  second,  third  and  fourth  ranges, 
and,  to  be  known  by  the  name  of  Paulding;  fourteenth,  to  include 
all  of  the  first,  second,  third  and  fourth  ranges  north  of  the  third 
townships  north  in  said  ranges,  and  to  run  north  with  the  same  to 
the  state  line,  and  to  be  known  by  the  name  of  Williams. 

[8190]  §2.  That  the  counties  of  Crawford  and  Marion  shall  be 
attached  to  the  county  of  Delaware;  the  county  of  Hardin  shall  be 
attached  to  the  county  of  Logan ;  the  county  of  Allen  shill  be 
attached  to  the  county  of  Shelby ;  the  counties  of  Van  Wert  and  Merctr 
shall  be  attached  to  the  county  of  Darke;  the  counties  of  Hancock, 
Henry,  Putnam,  Paulding  and  Williams  shall  be  attached  to  the  county 
of  Wood;  and  the  county  of  Seneca  shall  be  attached  to  the  county 
of  Sandusky,  until  otherwise  directed  by  law. 

[8191]  §3.  That  the  aforesaid  counties  of  Wood  and  Sandusky  shall 
be  organized  as  separate  counties,  and  all  suits  or  actions,  whether 
of  a  civil  or  criminal  nature,  which  shall  be  pending,  and  all  crimes 
which  shall  have  been  committed  within  the  counties  of  Huron,  logan, 
Shelby  and  Darke,  previous  to  organizing  the  said  counties  of  Wood 
and  Sandusky,  shall  be  prosecuted  to  final  judgment  and  execution, 
within  the  counties  in  which  such  suits  shall  be  pending,  or  such 
crimes  shall  have  been  committed,  in  the  same  manner 'they  would 
have  been  if  the  said  counties  of  Wood  and  Sandusky  had  not  been 
organized ;  and  the  sheriff,  coroner  and  constables  of  the  counties  of 
Huron,  Logan,  Shelby  and  Darke,  shall  execute  within  such  parts  of 
the  counties  of  Wood  and  Sandusky,  or  counties  attached  thereto,  as 
belonged  to  their  respective  counties,  previous  to  the  taking  effect  of 
this  act,  such  process  as  shall  be  necessary  to  carry  into  effect  such 
suits,  prosecutions  and  judgments,  and  the  collectors  of  taxes  for  tlie 
counties  of  Huron,  Logan,  Shelby  and  Darke,  shall  collect  all  such 
taxes  as  shall  have  been  levied  and  unpaid  within  such  parts  of  the 
counties  of  Wood  and  Sandusky,  or  counties  attached  thereto,  as  be- 
longed to  their  respective  counties,  previous  to  the  taking  effect  of 
this  act. 

[8193]  §4.  That  all  justices  of  the  peace  and  constables  within  those 
parts  of  the  counties  of  Huron,  Logan,  Shelby  and  Darke,  which  by 
this  act  are  erected  into  the  counties  of  Wood  and  Sandusky,  shall 
continue  to  exercise  the  duties  of  their  respective  offices,  until  their 
term  of  service  expires,  in  the  same  manner  as  if  the  said  counties 
of  Wood  and  Sandusky  had  not  been  erected. 

[8193]  §  5-  That  on  the  first  Monday  of  April  next,  the  legal  voters 
residing  within  said  counties  of  Wood  and  Sandusky,  or  counties 
attached  thereto,  shall  assemble  in  their  respective  townships  at  the 
usual  place  of  holding  township  elections,  and  elect  their  several  town- 
ship and  county  officers,  who  shall  hold  their  offices  until  the  next 
annual  election. 

[8194]  §  6.  That  the  temporary  seat  of  justice  for  said  county  of 
Wood,  shall  be  fixed  at  the  town  of  Maumee,  and  the  temporary  seat 
of  justice  for  the  said  county  of  Sandusky  shall  be  fixed  at  Croghans- 
ville,  until  commissioners  shall  be  appointed  by  the  general  assembly, 
to  fix  the  permanent  seats  of  justice  for  the  said  counties  of  Wood 
and  Sandusky.  This  act  shall  take  effect  and  be  in  force  from  and  after 
the  first  day  of  April  next. 
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An  Act  establishing  the  boundaries  of  certain  counties  therein  named. 

[Passed  January  29, 1&.1 :  19  v.  7S.] 

^iSIS[%\.Be  it  enacted^  etc..  That  the  line  formerly  run   by  Solomon  Eastim bonndnr) 
M'Culloch,  as  the  eastern  boundary  line  of  Champaign  county,  be,  "f  champaign 
and  the  same  is  hereby  declared  i  he  eastern  boundary  of  said  county.  '™"''' 

[8196]  §2.   That  so  much  of  said  line  as  lies  north  of  a  point,  six  Eastern  boundary 
miles  north  of  the  southeast  corner  of  the  county  of  Champaign,  be,  ofciarkc  county. 
and  the  same  is  hereby  declared  the  eastern  boundary  of  the  county 
of  Clarke. 

[8197]  §  3.  That  the  line  between  the  counties  of  Madison  and  Union  Boundary  be- 
shall  be  run  parallel  with   the  line  formerly  run  as  the  dividing  line  <««"  ¥"<'''°° 
between  the  counties  of  Madison   and*  Franklin,  and  the  county  of  Munti"!"" 
Delaware.  • 

An  Act  supplementary  to  the  act  entitled  ' '  an  art  establishing  the  boundaries 
of  certain  counties  therein  named,"  passed  January  29,  1821. 

(Passed  December  21,  1822:  21  t.  4.] 

[8198]  Be  it  enacted,  etc. ,  That  the  line  formerly  run  by  Solomon  M'Cul-  Eastern  boundary 
loch,  between  the  counties  of  Champaign  and  Madison,  as  continued  jj^j^^f  champaign 
by  John  Rhodes,  between  the  counties  of  Champaign  and  Union,  to 
the  northeast  corner  of  Champaign  county,  be  and  the  same  is  hereby 
declared  to  be  the  eastern  boundary  of  Champaign  county :  provided, 
that  this  act  shall  not  in  anywise  change  or  alter  the  line  between 
the  counties  of  Logan  and  Union. 

An  Act  to  erect  t/te  county  of  Lorain. 

(Passed  December  26,  1822 :  21  v.  5.) 

[8199]  §  I. Be  it  enacted,  etc..  That  all  that  part  of  the  county  of  Huron,  Boundary  of 
east  of  the  twentieth  range,  also  all  that  part  of  the  county  of  Cuya-  Lorain  county. 
hoga  west  of  the  fifteenth  range,  with  township  number  five,  and  the 
west   half  of  township   number    six,    in  the  fifteenth    range,   and  the  * 

following  townships  and  territory  from  the  county  of  Medina,  to  wit: 
township  number  four,  in  the   seventeenth  range,  townships  number 
three  and  four,  in  the  eighteenth  range,  and  all  that  part  of  the  nine- 
teenth range,  north  of  a  line  running  from  the  southwest  corner  of 
township   number   three  in   the  eighteenth   range,  due  west   to  the 
twentieth    range,  be  and  the  same  is  hereby  erected  into  a  separate 
and  distinct  county,  by  the  name  of  I^orain,  to  be  organized  when- 
ever the  legislature  shall  hereafter  think  proper,  but  to  remain  attached 
to  the  said  counties  of  Huron,   Cuyahoga  and  Medina,  as  now  pro- 
vided by  law,  until  said  county  of  Lorain  shall  be  organized. 
[8200]  §  2.  That  commissioners  shall  be  appointed  agreeably  to  the  commissioners  te 
provisions  of  an  act,  entitled  "an  act,  establishing  seats  of  justice,"  fixnponaper- 
to  fix  upon  a  permanent  seat  of  justice   for   said  county  of  Lorain,  jUtuce!"^"' 
and  make  report  thereof  to  the  court  of  common  pleas  for  the  county 
of  Cuyahoga,  which  court  shall  take  such  order  on  the  same,  as  is 
directed  by  the  above-recited  act. 

An  Act  to  establish  a  line  between  certain  counties  therein  named. 

(Passed  January  8. 1824:  22  v.  7.) 

[8201]  Be  it  enacted,  etc. ,  That  the  line  between  the  county  of  Logan .  Boundary  line 
and  the  county  of  Union,  shall  begin  at  a  point  three  miles  west  of  the  between  i,ogM 
northeast  corner  of  Champaign  county ;  thence  north  by  a  line  which  "unVies"" 
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shall  be  run  parallel  with  the  eastern  boundary  of  Champaign  county; 
and  the  county  surveyors  of  the  counties  of  Logan  and  Union  shall 
be  governed  according  to  the  provisions  of  this  act. 


Lorain  county 
organized. 

When  county 
officers  to  be 
chosen. 


Provision  as  to 
pertding  suits 
and  actions. 


Justices,  etc.,  to 
continue  in  office, 


Where  prisoners 
shall  be  confined. 


Where  elections 
to  be  held. 


An  Act  to  organize  the  county  of  Lorain. 

(Passed  January  21, 182i:  22  v.  12.] 

[8302]  §  i.Be  it  enacted,  etc..  That  the  county  of  Lorain  shall  be,  and 
the  same  hereby  is  organized. 

[82U3]  §  2.  That  the  qualified  electors,  within  the  several  townships, 
in  said  courity,  shall  meet  9t  the  usual  place  of  holding  township 
elections,  within  their  respective  townships,  on  the  first  Monday  of 
April  next,  and  proceed  to  elect  their  several  county  and  township 
officers,  who  shall  hold  their  several  offices  until  the  next  annual 
election;  the  returns  of  the  poll-books  for  county  officers  shall  be 
made  to  such  person  in  Elyria,  as  two  or  more  of  the  associate  judges 
of  said  county  shall  appoint,  who,  after  being  sworn  faithfully  to  per- 
forin the  duties  of  his  office,  shall  proceed  to  act  in  the  same  maimer, 
and  shall  perform  the  same  duties  as  are  required  of  clerks  of  the 
courts  of  comipon  pleas  in  the  act  regulating  elections. 

[8204]  §  3.  That  all  suits  or  actions  whether  of  a  civil  or  criminal 
nature  which  shall  be  pending,  and  all  crimes  which  shall  have  been 
committed  within  those  parts  of  Huron,  Cuyahoga  and  Medina  counties 
which  now  compose  the  county  of  Lorain,  previous  to  the  organiza- 
tion of  the  said  county  of  Lorain,  shall  be  prosecuted  to  final  judg- 
ment and  execution  in  the  counties  aforesaid,  in  the  same  manner 
they  would  have  been  if  the  county  of  Lorain  had  not  been  organ- 
ized; and  the  sheriffs,  coroners  and  constables  of  the  counties  afore- 
said shall  execute  all  such  process  as  shall  be  necessary  to  carry  into 
effect  such  suits,  prosecutions,  and  judgments:  and  the  collectors  of 
taxes  for  the  aforesaid  counties,  shall  collect  all  such  taxes  as  have 
been  levied  and  unpaid  within  the  above-mentioned  parts  of  the 
counties  of  Huron,  Cuyahoga  and  Medina,  previous  to  the  taking 
effect  of  this  act. 

[8205]  §4.  That  all  justices  of  the  peace,  within  those  parts  of  the 
counties  of  Huron,  Cuyahoga  and  Medina,  which  compose  the  county 
of  Lorain,  shall  continue  to  exercise  the  duties  of  their  offices  until 
their  time  of  service  shall  expire,  in  the  same  manner  as  if  they  had 
been  commissioned  for  the  county  of  Lorain. 

[8206]  §  5.  That  the  sheriff,  coroner  and  constables  of  Lorain  county, 
shall  have  the  right  of  confining  their  prisoners  within  the  county 
jails  of  Huron,  Cuyahoga  and  Medina  for  the  term  of  two  years  from 
the  passage  of  this  act,  the  county  of  Lorain  paying  a  reasonable  com- 
pensation for  the  same,  and  said  officers  of  Lorain  county,  while  con- 
ducting their  prisoners  to  and  from  said  jails,  shall  have  the  same 
power  and  authority  to  command  the  assistance  of  the  sheriff,  jailers, 
and  all  other  persons  within  the  <:ounties  of  Huron,  Cuyahoga  and 
Medina,  in  securing  their  prisoners,  as  they  wquld  have  within  their 
own  proper  county;  and  such  sheriffs,  jailers,  or  other  persons  refus- 
ing to  assist  shall  be  liable  to  the  same  penalties  as  if  the  said  officers 
were  in  the  county  of  Lorain. 

[8207]  §  6.  That  the  electors  of  the  west  half  of  the  township  of  Lenox, 
shall  elect  with  the  township  of  Ridgeville;  and  the  electors  of  the  cast 
half  of  said  township  of  Lenox,  shall  elect  with  the  township  of 
Middleburgh,  and  the  electors  of  that  part  of  the  township  of  Brighton 
lying  within  the  county  of  Medina  shall  elect  with  the  adjoining  totf^ 
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ship  iq  said  county.    This  act  to  take  effect  and  be  in  force  from  and 
aifer  tlie  first  day  of  April  next. 

An  Act  to  organize  the  county  of  Williams,  and  attach  thereto  the  counties 
of  Henry,  Putnam  and  Paulding  for  judicial  purposes. 

(Paued  February  2, 1824 :  22  v.  O.J 

[8208]  %  I.  Be  it  enacted,  etc. ,  That  the  county  of  Williams  shall   be  wiiUams  county 
organized,  and  the  counties  of  Henry,  Putnam  and  Paulding  shall  be  <»««niKd. 
attached  thereto  for  judicial  purposes. 

[8209]  §  2.  That  on  the  first  Monday  of  April  next  the  legal  electors  ^vhen  couoty  and 
residing  in  the  counties  of  Williams,  Henry,  Paulding,  and  Putnam, ,  township  officer> 
shall  assemble  within  their  respective  townships,  at  the  usual  place  of  '"  *"*  ''""*"• 
holding  elections,  and  shall  proceed  to  elect  their  several  county  and 
township  officers,  who  shall  hold  their  several  offices  until  the  next 
annual  election. 

[8210]  §3.  That  the  courts  of  the  above-named  counties  shall  be  where  court* 
held  at  Defiance  in  the  county  of  Williams  until  otherwise  provided  '» •>«  heW 
by  law. 

[8211]  §4.   That    suits  or  actions,    whether   of  a   civil   or    criminal  Pending  sum 
nature,  which  shall  be  pending,  and  crimes  which  shall  have  been  and^actions  to  be 
committed  within  the  limits  of  the  counties  named  in  the  first  section  tsntuudgment. 
of  this  act,  shall  be  prosecuted  to  final   judgment  and  execution  in 
the  county  of  Wood  in  the  same  manner  as  they  \<'Ould  have  been  if 
the  county  of  Williams  had  not  been  organized;  and  the  sheriff,  cor- 
oner and  constables  of  the  county  of  Wood  shall  execute  all  such  proc- 
ess as  shall  be  necessary  to  carry  into  effect  such  suits,  prosecutions 
and  judgments,  and  the  collectors  of  taxes  for  the  county  of  Wood 
shall  collect  all  such  taxes  as  shall  have  been  levied  and  remain  un- 
p;iid  within  the  above-named  counties  previous  to  the  taking  effect 
of  this  act. 

[8212]  §5.  That  all  justices  of  the  peace  within  the  counties  of  Will-  justices,  etc.,  to 
iams,  Henry,  Paulding,  and  Putnam,  shall  continue  to  exercise   the  """"<•«'»<>««* 
duties  of  their  respective  offices,  until  the  terms  of  their  service  expire, 
in  the  same  manner  they  would  have  done  if  this  act  had  not  passed. 


An  Act  to  organize  the  county  of  Marion. 

(Passed  December  13, 1823 :  22  v.  48.] 

[8213]  §  I.  Be  it  enacted,  etc..  That  the  county  of  Marion  be,  and  the  Marion  county 
same  is  hereby  organized  into  a  separate  and  di£.tmct  county,  and  that  •"«»"'»«<'■ 
tlie  county  of  Crawford  shall  be  and  is  hereby  attached  to  the  county 
of  Marion  for  judicial  purposes. 

[8214]  §2,  That  all  justices  of  the  peace  and  other  officers  residing  justices  to  con- 
within  the   counties  of  Marion  and   Crawford,  shall  continue  to  dis-  "nue  ">  office, 
charge  the  duties  of  their  respective  offices   until  their  commissions 
shall  expire. 

[8216]  §  3.  That   the   qualified  electors   residing   in  the  counties   of  When  county 
Marion   and  Crawford,   shall   meet   in  their   respective  townships  on  "^j,";*" '°  "" 
the  first  Monday  of  May  next,  and  elect  their  several  county  officers, 
who  shall  hold  their  respective  offices  until  the  next  .annual  election, 
and  others  are  chosen  and  qualified  according  to  law. 

[8216]  §  4.  That  all  suits  and  actions  whether  of  a  civil  or  criminal  Pending  suit* 
nature,  which  shall  have  been  commenced,  shall  be  prosecuted  to  final  »»<•  «'««>»• 
judgment  and  execution,  and  all  taxcS;   fines,  and  penalties,  which 
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shall  have  become  due,  shall  be  collected  in  the  same  manner  as  if 
this  act  had  not  been  passed.-  This  act  to  take  effect  and  be  in  force 
from  and  after  the  first  day  of  May  next 


Seneca  county 
organized. 

Justices  to  COD* 
tiaue  io  office. 


When  county 
ofBcers  to  be 
chosen. 


Pending  suits 
and  actions. 


An  Act  io  organize  the  county  of  Seneca. 

(Passed  January  22. 1821 :  22  v.  49.]  ' 

[8217]  §  I.  Be  it  enacted,  etc..  That  the  county  of  Seneca  be,  and  the 
same  i.s  hereby  organized  into  a  separate  and  distinct  county. 

[831S]  §  2.  That  all  justices  of  the  peace  and  other  officers  residing  in 
the  county  of  Seneca,  shall  continue  to  discharge  the  duties  of  their 
respective  offices  until  their  successors  are  chosen  and  qualified  ac- 
cording to  law. 

[8219]  §3.  That  the  qualified  electors  residing  in  the  county  of 
Seneca  shall  meet  in  their  re.spective  townships  on  the  first  Monday  of 
April  next,  and  elect  their  several  county  officers,  who  shall  hold  their 
respective  offices  until  the  next  annual  election,  and  until  others  are 
chosen  and  qualified  according  to  law. 

[8220]  §  4.  That  all  suits  and  actions,  whether  of  civil  or  criminal 
nature,  which  shall  have  been  commenced,  shall  be  prosecuted  to  final 
judgment  and  execution,  and  all  taxes,  fines,  and  penalties,  which  shall 
have  become  due,  shall  be  collected  in  the  same  manner  as  if  this  act 
had  not  been  passed.  This  act  to  take  effect  and  ^z  in  force, -from 
and  after  the  first  day  of  April  next. 


Mercer  county 
organized. 


An  Act  to  organize  the  county  of  Mercer,  and  attach  thereto  tfu  county 

of  Van  Wert. 

'[Passed  Janu.try  %  1821:  22  v.  49.] 

[8221] §  I.  Be  it  encuted,  etc..  That  the  county  of  Mercer  be  organized 
into  a  separate  county,  and  that  the  county  of  Van  Wert  be  attached 
thereto  for  judicial  purposes,  until  otherwise  directed  by  law :  that  on 
the  first  Monday  of  April  next,  the  legal  electors  residing  in  the 
county  of  Mercer,  shall  assemble  within  their  respective  townships 
at  the  usual  places  of  holding  their  elections,  and  shall  i)roceed  to 
elect  their  several  county  and  township  officers,  who  shall  hold  their 
respective  offices  until  the  next  annual  election. 

[82221  *^  2.  That  the  courts  of  the  said  county  of  Mercer  shall  be  holden 
at  Shanesville  until  the  permanent  seat  of  justice  shall  be  established 
for  said  county. 

18223] S. 3.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal 
nature,  the  cause  of  which  shall  have  arisen  in  the  county  of  Mercer 
or  Van  Wert,  and  which  shall  be  pending  in  the  county  of  Darke,  pre- 
vious to  the  organization  of  the  county  of  Mercer,  shall  be  pro>ecuted 
to  final  judgment  or  decree,  and  execution  in  the  county  of  Darke, 
in  the  same  manner  as  the  same  might  or  could  have  been  had,  had 
not  this  act  been  passed. 

[8224]  §  4.  That  all  justices  of  the  peace  within  the  limits  of  Mercer 
E'office  '^"'"''""'  and  Van  Wert  counties  shall  continue  to  exercise  the  duties  of  their  re- 
spective offices,  until  the  terms  of  their  commissions  expire,  in  the 
same  manner  as  if  they  had  been  commissioned  for  the  said  county 
of  Mercejf. 


Where  courts   to 
be  held. 


trending  suits  and 
actions. 


Justices  of  the 
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An  Act  to  erect  the  county  of  Holmes. 

'     (Passed  January  20,  1824:  22  v.  50.] 

'S225]  %\.  Be  it  enacted,  etc..  That  such  parts  of  the  counties  of  Co-  Boundaries  of 
shocton,  Tuscarawas,  and  Wayne,  as  lies  within  the  boundaries  herein  Holmes  county, 
set  forth,  be  and  the  same  is  hereby  erected  into  a  separate  county,  by 
the  name  of  Holmes:  beginning  on  the  old  Indian  boundary  line,  where 
the  e.ast  boundary  of  Wayne  county  intersects  the  same,  thence  north 
with  the  line  of  Wayne  county,  to  the  northeast  corner  of  section 
twenty-five,  of  township  fifteen  in  range  eleven,  thence  west  with  the 
sectional  lines  to  the  west  boundary  of  Wayne  countv,  thence  south 
to  the  aforesaid  old  Indian  boundary  line,  thence  with  said  Indian 
boundary  line  to  the  northeast  corner  of  Knox  county,  thence  south 
with  the  east  line  of  Knox  county,  to  the  line  between  the  seventh 
and  eighth  townships,  thence  east  with  the  line  between  the  seventh 
and  eighth  tier  of  townships,  to  the  southeast  quarter  of  section  twenty- 
four,  of  township  eight,  in  range  four,  thence  north  to  tlie  aforesaid 
old  Indian  boundary  line,  thence  with  said  Indian  boundary  line  to 
the  place  of  beginning. 

[8226]  §2.  That  the  said  county  of  Holmes,  be  and  remain  attached  To  remain  attach- 
to  the  counties  from  which  it  is  taken,  until  the  legislature  shall  think  fr'J.m  wlikhttij 
proper  to  organize  the  same.  taken. 

[8227]  §3.  That  there  shall  be  commissioners  appointed,  to  fix  the  commissioner*  t» 
seat  of^justice  in  said  county  of  Holmes,  agreeably  to  the  act,  entitled  fix  coumy  seat, 
"an  act  establishing  seats  of  justice,"  who  shall  report  to  the  court 
of  common  pleas,  to  be  holden  in  the  county  of  Coshocton,  which 
court  shall  take  such  order  on  said  report  as  is  directed  by  the  afore- 
said act;  and  the  commissioners  shall  be  paid  for  their  services  under 
this  act,  out  of  any  money  in  the  treasury  of  Coshocton  county ;  which 
sum  shall  be  remunerated  by  the  said  county  of  Holmes  so  soon  as 
the  same  shall  be  organized. 

[8228]  §4.  That  the  county  of  Holmes  shall  be,  and  the  same  is  Attached  to  the 
hereby  attached  to  the  eleventh  congressional  district,  for  the  election  eleventh  cangrc» 
of  representatives  to  Congress :   provided,  however,  that  the  several  """'^  dutnct. 
parts  of  the  territory  taken  from  the  counties  of  Wayne,  Coshocton, 
and  Tuscarawas,  shall  remain  attached  to  the  original  counties  for 
other  purposes  until  the  said  county  of  Holmes  shall  be  organized. 


An  Act  to  attach  a  part  of  Crawford  county  to  the  county  of  Seneca  for 

judicial  purposes. 

(Passed  February  17, 1821 :  22  v.  88.] 

[8229]  Beit  enacted,  etc. ,  That  so  much  of  the  county  of  Crawford  as  lies  p,,,  „f  Crawford 
north   of  the  Wyandot  reservation,  including  one  tier  of  townships  county  attached 
lying  east  and  west,  be  and  the  same  is  hereby,  from  and  after  tlie  forjadtcUii'pur"'' 
passage  of  this  act,  attached  to  the  county  of  Seneca  for  judicial  pur-  •""•• 
poses,  until  the  county  of  Crawford  shall  be  organized. 


An  Act  to  establish  a  line  between  the  counties  of  Madison  and  Union. 

(Passed  February  4, 1825 :  23  v.  12.] 

[8230]  §  I.  Be  it  enacted,  etc..  That  William  Wilson  of  Clarke  county  How  boundary 
is  hereby  appointed  to  run,  survey,  and  mark  carefully  a  line  between  'ISn  coiTnV'and* 
said  counties,  to  commence  at  the  southeast  corner  of  the  county  of  Unlon'couniy' 
Union,  and  run  from  thence  a  due  west  course  to  the  eastern  boundary  '"''"=>"•'• 
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Compensatii 
surveyor  an 


i»n  of 
d  hit 


of  Champaign  county,  and  said  surveyor  shall  make  out  duplicates  of 
such  survey  with  the  plats  and  notes  thereof,  on^  of  which  he  shall, 
leave  with  the  commissioners  of  each  county,  which  commissioners 
are  required  to  keep  the  same  carefully  on  file  in  their  respective 
offices,  and  from  which  they  shall  make  out  an  accurate  abstract, 
and  deliver  such  abstract  to  the  recorder  of  their  county,  who  is  re- 
quired to  record  the  same,  which  line  so  surveyed,  platted,  and  re- 
turned, shall  be,  and  remain  the  established  line  between  the  counties 
of  Union  and. Madison. 

[8231]  §  2.  And  said  surveyor  shall  receive  for  his  services  the  sum 
of  three  dollars  per  day,  for  the  time  he  shall  be  necessarily  employed 
therein,  and  the  markers  and  chain-carriers  shall  each  receive  the 
sum  of  seventy-five  cents  per  day,  each  day  they  shall  be  so  em- 
ployed, which  sums  shall  be  equally  divided  and  paid  out  of  the  re- 
spective county  treasuries  of  Madison  and  Union,  on  the  order  of 
the  commissioners  thereof:  provided,  the  said  survey  shall  be  com- 
pleted before  the  first  of  July  next 


Organization. 

First  election, 
when  to  be  held. 


Returns  oi  clci 
tion.  lo  whom 
made. 


Duty  of  such  per- 
son. 


Former  suit^^,  etc.^ 
rot  to  be  atfcctea 
by  this  act. 


Terms  of  justices 
not  ID  be  affected 
by  this  act. 


Sheriff,  etc.,  of 
Holmes  county 
to  confine  prison- 


An  Act  to  organize  the  county  of  Holmes. 

(Passed  January  4,  182>:  23  v.  21.} 

f8233]§  i..5<f  it  enacted,  etc..  That  the  county  of  Holmes  shall  be  and 
tne  same  is  hereby  organized. 

[8233]  i^  3.  That  the  qualified  electors  within  the  several  townships 
in  said  county  shall  meet  at  the  usual  place  of  holding  township  elec- 
tions within  their  respective  townships  on  the  first  Monday  of  April 
next,  and  proceed  to  elect  their  several  county  and  township  officers, 
who  shall  hold  their  several  offices  until  the  next  annual  election.  The 
returns  of  the  poll-books  for  county  officers,  shall  be  made  to  such 
person  in  Millersburg  as  two  or  more  of  the  associate  judges  of  said 
county  shall  appoint;  who,  after  being  sworn  faithfully  to  perform  the 
duties  of  his  office,  shall  proceed  to  act  in  the  same,  manner,  and 
shall  perform  the  same  duties  as  are  required  of  clerks  of  the  courts 
of  common  pleas  in  the  act  regulating  elections. 

[8334]  §3.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal 
nature,  which  shall  be  pending,  and  all  crimes  which  shall  have  been 
committed  within  those  parts  of  Coshocton,  Wayne,  and  Tuscarawas 
counties,  which  now  compose  the  county  of  Holmes,  previous  to  the 
organization  of  the  said  county  of  Holmes,  shall  be  prosecuted  to 
final  judgment  and  execution,  in  the  coimties  aforesaid,  in  the  same 
manner  they  would  have  been  if  the  county  of  Holmes  had  not 
been  organized;  and  the  sheriffs,  coroners,  and  the  constables  of  the 
counties  aforesaid,  shall  execute  all  such  process  as  shall  be  neces- 
sary to  carry  into  effect  such  suits,  prosecutions  and  judgments ;  and 
the  collectors  of  taxes  for  the  aforesaid  counties,  shall  collect  all  such 
taxes  as  have  been  levied  and  unpaid,  within  the  above-mentioned 
counties  of  Coshocton,  Wayne,  and  Tuscarawas,  previous  to  the  taking 
effect  of  this  act. 

[8335]  §  4.  That  all  justices  of  the  peace  within  those  parts  of  the 
counties  of  Coshocton,  Wayne,  and  Tuscarawas,  which  compose  the 
county  of  Holmes,  shall  continue  to  exercise  the  duties  of  tlieir  offices 
until  their  term  of  service  shall  expire,  in  the  .same,  manner  as  if  they 
had  been  commissioned  for  the  county  of  Holmes. 

[8236J  §  5.  That  the  sheriff,  coroner,  and  constables  of  Holmes  county, 
shall  have  the  right,  for  the  term  of  two  years  from  the  passage  of 
this  act,  of  confining  their  prisoners  within  the  county  jails  of  Coshoc- 
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ton,  Wayne,  and  Tuscarawas,  the  county  of  Holmes  paying  the  fees  eninjaiUofother 
allowed  by  law  for  the  same;  and  said  officers  of  Holmes  county,  "=°"""" 
while  conducting  their  prisoner;  to  and  from  said  jails,  shall  have 
the  same  power  and  authority  to  command  the  assistance  of  the 
sheriffs,  jailers,  and  all  other  persons  within  the  counties  of  Coshoc- 
ton, Wayne,  and  Tuscarawas,  in  securing  their  prisoners,  as  they 
would  have  within  their  own  proper  county;  and  such  sheriffs,  jailers, 
or  other  persons  refusing  to  assist,  shall  be  liable  to  the  same  penal- 
ties as  if  the  said  officers  were  in  the  county  of  Holmes. 

[8237]  §6.  That  until  the  said  county  of  Holmes  shall  be  laid  off  into  Places  or  holding 
townships  agreeably  to  law,  the  electors  in  the  township  of  Ross,  in  the  *'*"'»"•• 
county  of  Tuscarawas,  who  are  attached  to  ihe  said  county  of  Holmes, 
shall  vote  wiih  the  electors  of  the  township  of  Berhn ;  and  the  electors 
in  the  township  of  Sugar  Creek,  in  said  county  of  Tuscarawas,  who  are 
attached  to  said  county  of  Holmes,  shall  vote  with  the  electors  of 
German  township;  and  the  electors  in  the  townships  of  Paint  and 
Salt  Creek,  in  the  county  of  Wayne,  who  are  attached  to  said  county 
of  Holmes,  shall  meet  and  hold  their  election  at  the  house  of  Peter 
Pearsall,  in  said  township  of  Salt  Creek ;  and  the  electors  in  the  town- 
ship of  Pike,  in  the  county  of  Wayne,  who  are  attached  to  said  <  ounty 
of  Holmes,  shall  vote  with  the  electors  of  the  township  of  Ripley; 
and  the  electors  in  the  township  of  Lake,  in  the  county  of  Wayne, 
who  are  attached  to  said  county  of  Holmes,  shall  vote  with  the  elec- 
tors of  the  township  of  Washington ;  and  the  electors  in  the  town- 
ship of  Richland,  in  said  county  of  Holmes,  shall  meet  and  hold 
their  election  at  the  house  of  George  Hoglin,  in  said  township. 

[S238]§7.  That  whei>  a  county  auditor  for  said  county  shall  have  Duty  of  county 
been  elected  and  qualified,  such  county  auditor  shall  have  authority  auditor, 
to  take  a  copy  of  all  lists  of  land  in  the  several  counties  from  which 
said  county  of  Holmes  shall  have  been  taken,  which  are  subject  to 
taxation  within  said  county  of  Holmes,  and  any  duplicate  made  from 
the  copies  of  lists  so  taken  by  said  county  auditor  shall  be  as  valid  as 
if  lists  had  been  originally  taken  in  said  county  of  Holmes. 

An  Act  to  organize  the  county  of  Crawford. 

(Passed  January  31, 1820:  2»  v.  46.] 

[8239]  §  I.  Be  it  enacted,  etc..  That  the  county  oT  Crawford  be,  and  the  ornnitation  of 
same  is  hereby  organized  into  a  separate  and  distinct  county.  •"•°  county. 

[8240]  §  2.  That  all  justices  of  the  peace,  residing  within  the  county  jus,i<.e8  w  con- 
of  Crawford,  shall  continue  to  discharge  the  duties  of  their  respective  tinue  in  office. 
offices  until  their  commissions  shall  expire,  and  their  successors  are 
chosen  and  qualified. 

[8241]  §3.  That  the  qualified  electors  residing  in  the  county  of  CraW-  Timeofhoidiii« 
ford,  shall  meet  in  their  respective  townships  on  the  first  Monday  of  first  election. 
April   next,  and  elect  their  several  county  officers,  who   shall  hold 
their  respective  offices  until  the  next  annual  election,  and  until  others 
are  chosen  and  qualified  according  to  law. 

[8242]  §4-  That  all  suits  and  actions,  whether  of  a  civil  or  criminal  suits,  etc.  not  to  /  ?i^ 

nature,  which  shall  have  been  commenced,  shall  be  prosecuted  to  final  be  arfecte^  by  the 
judgment  and  execuiion,  and   all   taxes,   fines,  and  penalties,  which  p'j'*^' "  '  " 
shall  have  become  due,  shall  be  collected  in  the  same  manner  as  if  ■.  j-j 

this  act  had  not  been  passed. 

[8243J§S.  That  Zalmon  Rouse  is  hereby  appointed  assessor  for  said  An  assessor  »p- 
county  of  Crawford,  who  shall,  on  or  before  the  first  day  of  April  '*°v""f„'''°  *'**" 
next,  give  bond,  as  is  provided  in  the  fcurth  section  of  the  "act 
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establishing   an   equitable  mode  of  taxation,"  to  the  acceptance  of 
Enoch  B.  Merryman,  who  is  hereby  authorized  to  receive  said  bond, 
and  deposit  the  same  witli  the  county  auditor  of  such  county,  forth- 
Power  and  duty    with,  after  such  auditor  shall  have  been  elected  and  qualified ;  and  the 
of  assessor.  assessor   herein   appointed,  shall   be  required  to  perform  the   same 

duties,  hold  his  office  for  the  same  time  and  in  the  same  manner  as 
if  he  had  been  appointed  by  a  court  of  common  pleas  for  said  county 
of  Crawford ;  and  the  auditor  of  state  is  hereby  required  to  transmit 
to  said  assessor  a  schedule  of  nil   lands  subject  to  taxation  within 
said  county,  which  schedule  said  assessor  shall  return  with  his  other 
return''  to  the  county  auditor. 
County  commis-     [8344]  §  6.  That  the  commissioners  elected  according  to  the  provis- 
tSroTn/on''t''hc      'ons  contained  in  the  third  section  of  this  act,  shall  meet  on  the  first 
place  of  holding     Monday  in  May  next,   at  the  town  of  Bucyrus,  and  then  and  there 
determine  at  what  place  in  said  county  of  Crawford,  the  judicial  courts 
shall  be  held,  till  the  permanent  seat  of  justice  shall  be  established  in 
said  county. 
Disposition  of        [8246]  §  7-  That  those  townships  and  fractional  townships,  in  Craw- 
ccrtam  townships  j^^^.^  (.Qy^fy^  wliich  havc   heretofore   been  attached  to,  and  formed  a 
part  of  any   township   in  Marion    or  Seneca  counties,   respectively, 
are    hereby  attached  to  and  declared  to  be  a  part  of  Crawford  town- 
ship in  said  Crawford  countr,  till  the  same  shall  be  otherwise  provided 
for  by  the  commissioners  of  said  county.     'I'his  act  to  take  effect,  and 
be  in  force  from  and  after  the  first  day  of  April  next. 

An  Act  to  attach  a  part  of  Lawrence  county  to  the  county  of  Scioto. 

(Passed  January  31, 1826:  24  v.  76] 

_      , ,  [8^461  Be  it  enacted,  etc. ,  That  all  that  part  of  Lawrence  county  which 

Part  of  L.-xwrence     .    L  J  .         .  ,       ,  ,     ,  •     ,  ,_  i     j 

county  attached  hes  withm  the  loUowing  bounds,  be,  and  the  same  is  hereby,  attached 
to  Scioto  county.   ^^^  ^^jg  ^  pj^j.j  pj.  jjjg  county  of  Scioto,  to  rtit:  beginning  at  the 

northeast  corner  of  section  number  twenty-nine,  in  township  number 
four,  of  range  number  eighteen,  running  south  to  the  southeast  corner 
of  section  number  five,  in  township  number  three,  of  range  number 
eighteen ;  thence  west  to  the  .southwest  corner  of  section  number  si.\, 
in  the  township  and  range  aforesaid.  This  act  to  take  effect  and  be  in 
force  from  and  after  the  first  day  of  March  next. 

An  Act  to  attach  a  part  of  Shelly  to  Mercer  county. 

[Passed  February  3, 1S2G :  2t  v.  62.] 

Part  of  Shelby  •  [8247]  Bc  it  cnactcd,  etc. ,  That  so  much  of  Shelby  county  as  lies  north  of 
county  att.ichcd  tfic  south  boundary  of  township  numbered  seven,  south  of  the  base 
to    erccr  county,  jj^,^^   j^  range  four,  east  of  the  first   meridian,  be,  and  the  same  is 

hereby,  attached  to,  and  made  a  part  of,  Mercer  county.  This  act 
'  to  take  effect  and  be  in  force  from  and  after  the  first  day  of  March 

next. 

An  Act  declaring  the  meaning  more  explicitly,  of  the  act  passed  the  $isf 
of  January,  1807,  entitled  "an  cut  to  attack  a  certain  tract  of  country 
to  the  county  of  Jefferson." 

(Passed  December  2S,  1326:  23  v.  15.] 

Preamble.  Whcreas  doubts  are  entertained,  whetiier  according  to  the  true  and 

legal  construction  of  the  ad!  of  the  general  assembly  of  Ohio,  entided 
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"  an  act  to  attach  a  certain  tract  of  country  to  the  county  of  Jeffer- 
jon,"  to  wit:  the  townships  and  parts  of  townships,  in  the  sixth  ran^e 
of  townships,  at  that  time  being  west  of  Jefferson  county,  was  by  said 
act  attached  to  the  said  county  of  Jefferson :  now  therefore  to  remove 
^1  doubts  as  to  the  true  meaning  of  said  act, 

^^^^  Be  it  enacted,  etc..  That  the  true  intent  and  meaning  and  effect  of  True  intent  and 
the  said  act,  was  to  attach  that  part  of  the  sixth  and  seventh  ranges  "^^^fil^^^ 
of  townships,  which  lay  west  of  the  then  county  of  Jefferson,  to  the 
said  county  of  Jefferson ;  and  the  same  shall  be  construed  and  taken 
in  all  courts  in  this  state,  to  have  attached  the  said  townships  and 
parts  of  townships,  in  the  sixth  and  seventh  ranges  of  townships,  to 
the  said  county  of  Jefferson,  and  alt  acts  since  that  time,  done  by  any 
executive  or  judicial  officers  of  the  counties  of  Jefferson,  Tuscarawas, 
and  Harrison,  under  the  authority  of  this  state,  shall  be  deemed  and 
taken  to  be  as  good  and  valid  in  law,  as  if  the  said  townships  and 
parts  of  townships,  had  been  in  more  explicit  terms  in  said  act,  at- 
tached to  the  said  county  of  Jefferson ;  and  all  that  part  of  said  sixth 
range,  lying  south  of  Stark  county,  and  adjoining  to  Tuscarawas 
county,  and  not  attached  to  Harrison  county,  shall  belong  to,  and  the 
same  is  hereby  attached  to  said  Tuscarawas  county.  This  act  to  take 
effect  and  be  in  force  from  and  after  the  passage  thereof. 


An  Act  to  alter  and  establish  the  line  between  tlu  counties  of  Clarke  and 

Madison. 

{Passed  January  22,  1827:  25  v.  24.1 

[8249]  §  I.  ^£  it  enacted,  etc..  That  the  line  between  the  counties  of  Boundary  line 
Clarke  and  Madison  be,  and  the  same  is  hereby,  established  as  fol-  between  ciarke 
lows,  viz:  beginning  at  the  northeast  corner  of  Clarke  county,  and  to  "S^^m^" 
run  from  thence  to  a  point,  so  far  east  of  the  southeast  corner  of  the 
said  county  of  Clarke,  as  will  leave  as  much  land  or  territory,  in  the 
said  county  of  Clarke,  as  shall  be  taken  by  the  county  of  Madison,  or 
in  other  words,  the  said  line  shall  be  so  run,  as  to  include  in,  and 
exclude  from  the  said  counties  respectively  an  equal  quantity   of 
territory. 

[8250J§2.  That  the  county  surveyor  of  Madison  county  be,  and  he  The  surveyor  or 
hereby  is,  authorized  and  required  to  run,  and  have  said  line  plainly  Madison  to  run 
marked,  agreeably  to  the  provisions  of  the  first  section  of  this  act,  so  '•'*'"**■ 
that  the  same  shall  be  completed  by  the  twentieth  of  March  next,  and  » 

make  return  thereof  to  the  clerks  of  the  courts  of  common  jileas  of 
the  said  counties  of  Clarke  and  Madison,  who  with  his  chain-men  and 
marker  shall  be  paid  upon  the  order  of  the  county  commissioners,  out 
of  the  treasury  of  the  county  of  Madison :  provided,  that  said  surveyor 
shall  give  the  commissioners  of  Clarke  county  five  days'  notice  of  the 
time  and  place  he  will  commence  running  said  line.  ' 

[8351]  §3-  That  the  respective  county  auditors  of  Madison  and  Clarke  Duty  of  the 
counties  be,  and  they  are  hereby  required  forthwith  to  transcribe  from  «sR«"\e  wunty 

,     .  '    .  ,       ;.  ,•'/.',,,  <  ■    ,        I     ■<    .  auditors  m  regu- 

tbeir  respective  duplicates  a  list  of  the  lands  which  shall  be  set  to  laiing  tax  lists 
the  other  county,  by  reason  of  the  alteration  of  the  line  as  hereinbe-  «„"!?  be''run''"' 
fore  provided,  together  with  the  appraised  value  of  each  and  every 
tract  of  land  as  aforesaid,  and  also  the  appraised  value  of  all  buildings 
thereon,  which  chall  have  been  valued  and  returned  by  the  assessor 
of  the  proper  county,  together  with  the  arrearages  of  tax,  if  any,  for 
the  year  eighteen  hundred  and  twenty-six,  and  shall  transmit  the  same 
to  the  other  auditor,  who  shall  charge  the  same  on  their  list  of  taxa- 
tion, to  be  collected  as  other  tax;  and  if  said  line  shall  divide  any  tract 
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or  tracts  of  land,  the  respective  county  auditors  shall  certify  the  part 
agreeable  to  the  said  division,  and  the  proportion  of  value  and  tax 
shall  be  in  proportion  to  the  number  of  acres;  and  all  such  lands 
shall  be  charged  with  tax,  sold  and  disposed  of  as  if  the  same  had 
been  originally  listed  and  appraised  in  the  respective  counties  to  which 
the  same  may  be  attached. 


Preamble. 


Boundaries  of 
Ashubula, 
Geauga.  Cuya- 
hoga and  Lorain 
counties. 


An  Act  to  ascertain  tfie  boundaries  of  the  counties  of  Ashtabula,  Geauga, 
Cuyahoga,  atui  Lorain. 

(Passed  January  29,  1827:  2j  v.  09.1 

Whereas  doubts  exist,  relative  to  the  boundaries  of  counties,  in  that 
part  of  the  state  of  Ohio,  covered  by  the  waters  of  Lake  Erie,  and 
lying  west  of  the  west  line  of  Pennsylvania,  south  of  the  northern 
boundary  line  of  the  United  Slates,  and  east  of  the  east  line  of  the 
twentieth  range  of  the  Connecticut  western  reserve,  extended  due 
north,  to  said  boundary  line:  therefore, 

[8352]  Be  it  enacted,  etc. ,  That  the  north  and  south  lines  of  the  several 
counties  of  Ashtabula,  Geauga,  Cuyahoga,  and  Lorain,  are  hereby 
declared  to  extend  due  north,  from  the  shore  of  Lake  Erie,  to  the 
northern  boundary  line  of  the  United  States,  in  Lake  Erie  aforesaid ; 
and  all  that  part  of  the  state  of  Ohio,  which  lies  north  of  the  south 
shore  of  said  lake,  and  south  of  said  boundary  line,  and  between  the 
lines  of  said  counties  of  Ashtabula,  Geauga,  Cuyahoga,  and  Lorain, 
extended  as  aforesaid,  is  hereby  declared  to  be  a  part  of  said  counties, 
respectively. 


An  Act  to  establish  tfu  line  between  the  counties  of  Madison  and  Union. 

[Passed  January  29,  1827:  25  v.  98.] 

Boundary  line  be-  [8858]  §1.  Be  it  etuxctfd,  etc.,  That  Jeremiah  M'Lene,  of  the  county  of 
couniic's'of  Madi-  Fr^^il^l'n,  be,  and  he  hereby  is,  appointed  to  run,  survey,  mark,  and 
ton  and  Union,     establish  a  line  between  the  counties  of  Madison  and  Union;  to  com- 
mence at  the  southeast  corner  of  the  county  of  Union,  and  running 
from  thence  on  a  direct  line,  to  a  point  in  the  line  of  the  eastern 
boundary  of  the  county  of  Champaign,  two  miles  and  a  half  south  of 
the  line  formerly  run  between  the  counties  of  Delaware  and  Madison ; 
'  and  said  surveyor  shall  make  out  duplicates  of  such  survey,  with  plats 

and  field  notes  thereof,  one  of  which  he  shall  deposit  with  the  county 
commissioners  of  each  of  the  counties  of  Madison  and  Union;  and 
said  commissioners  are  required  to  keep  the  same  carefully  on  file,  in 
their  respective  offices,  and  shall  make  out  therefrom,  an  accurate  ab- 
stract, and  deliver  the  same  to  the  recorder  of  deeds  of  their  respective 
counties,  and  said  recorders  are  required  to  record  the  same  on  their 
books,  for  the  recording  of  deeds;  which  line  so  run,  surveyed, 
platted,  and  returned,  shall  be  and  remain  the  established  line,  be- 
tween the  aforesaid  counties  of  Madison  and  Union. 
[8264J  §  2.  The  aforesaid  surveyor  shall  receive  for  his  services,  the 
sum  ot  three  dollars  per  day,  for  the  time  he  may  necessarily  be  em- 
ployed in  said  survey ;  and  the  markers  and  chain-carriers  shall  each 
receive  the  sum  of  seventy-five  cents  per  day,  for  each  day  they  may 
be  employed  in  said  service;  which  sums  shall  be  equally  divided, 
and  equally  paid  out  of  the  respective  county  treasuries  of  Madison  and 
Union  counties,  on  the  orders  of  the  commissioners  thereof:  provided. 


Surveyor,  chain- 
carriers,  etc., 
compensation. 

How  paid. 
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that  the  said  survey  shall  be  completed  on  or  before  the  first  day  of  ?««». 
April  next 

[o255]§3.  That  all  laws  or  parts  of  laws,  inconsistent -with  this  act,  Repealing  ciaiut. 
be,  and  the  same  are  hereby  repealed. 

An  Act  to  attach  a  part  of  Medina  county  to  the  county  of  Lorain,  and  to 
define  the  western  boundary  of  Portage  county. 

4  [Passed  January  29, 1827 :  25  v.  111.] 

[8S56]  %i.  Be  it  enacted,  etc. ,  That  all  that  part  of  Medina  county,  certain  p.irt  of 
which  lies  west  of  the  sixteenth  range  of  townships,  together  with  town-  ,''o'ihTco''uIuy''of' 
ship  number  four,  in  the  sixteenth  range,  be,  and  the  same  is  hereby  Lor.iin. 
attached  to  the  county  of  Lorain,  and  shall  hereafter  be  and  remain  to 
all  intents  and  purposes,  part  of  said  county  of  Ix)rain. 

[S357]  §  2.  That  all  that   part  of  township  number  six,  in  the   six-  p^,,  „f  Lorain 
teenth  range,  which   is    now  a  part  of   Lorain  county,   be,  and   the  attj.chcd  to 
same  is  hereby,  attached  to  the  county  of  Cuyahoga,  and  shall  be  a    "s"""^'" 
part  of  the  township  of  Middlebury,  until  otherwise  provided  for. 

[8268J§3.  That  township  number  three,  in  the  sixteenth  range,  be,  no.  3aitacHe<i'^l» 
and   the    same  is  hereby,   attached    to  the   township  of  Medina,  in  Ji^Jina 
Medina  county. 

[8359]  §  4.  That   all  crimes  committed,  shall  be  pimished,  and  all  Provision  for 
forfeitures  incurred  shall  be  collected,  and  all  proceedings  commenced,  "^^o-nmiited 
shall  be  prosecuted  to  final  judgment,  and  all   judgments  rendered, 
or  to  be  rendered  as  aforesaid,  shall  be  executed  in  the  same  manner 
as  if  this  act  had  never  been  passed. 

[8260]  §  5.  That  the  county  auditor  of  Medina  county  shall,  on  or  n,„j.  ofthe 
before  the  first  day  of  March  next,  transcribe,  from  the  duplicate  in  "udiior  of  Me- 
his  office,   a  list  of  all  lands,   with  the   buildings  thereon,  situate  in    '"•""""''• 
that   part   of  said  county   which,  by  this  act,  is  attached  to  Lorain 
county,  together  with   the  value  thereof,  and  the  taxes  of   the  year 
eighteen  hundred  and  twenty-six,  if  any  remain  unpaid,  and  transmit 
the  same  by  mail  to  the  auditor  of  Lorain  county ;   and  the  county 
auditor  of  Lorain  county,  shall  in  like  manner,  make  out  and  trans-  i^u'y  <><  'iie 
mit  to  the  auditor  of  Cuyahoga  county,  a  list  of  the  lands  by  this  county.  °     °"" 
act  attached  to  said  county  of  Cuyahoga,  and  the  respective  county 
auditors  of  Lorain  and  Cuyahoga  counties,  shall  charge  the  lands  trans- 
mitted to  them  as  aforesaid,  with  taxes,  or  taxes,  interest  and  penal- 
ties, if  any,  in  the  same  manner  as  if  a  li.st  thereof  had  been  taken 
in  their  respective  counties. 

[8261]  §  6.  That  the  west  line  of  the  eleventh  range,  designated  as  thc  western 
the  west  line  of  Portage  county,  shall,  for  all  purposes  whatsoever,  boundary  of 
be  understood  to  be  as  follows,  to  wit :  beginning  on  the  south  line  defili'S  "^""""^ 
of  the  Connecticut  western  reserve,  at  the  point  where  the  middle  of 
the  Tuscarawas  river  intersects  the  same,  thence  northerly,  following 
the  middle  of  the  said  Tuscarawas  river,  to  the  range  line,  between 
the  eleventh  and  twelfth  ranges,  as  run  by  the  Connecticut  land  com- 
pany; thence  north  on  said  range  line,  to  the  north  line  of  the  town- 
ships numbered  three,  in  said  ranges ;  thence  north  on  the  course  of 
the  range  line  last  aforesaid,  to  the  north  line  of  the  township  num- 
bered four;  thence  east  on  the  north  line  of  number  four,  in  the 
eleventh  range,  to  the  middle  of  the  Cuyahoga  river;  thence  down 
the  middle  of  said  river,  to  the  north  line  of  the  township  numbered 
five,  in  said  ranges;  and  that  part  of  said  line  as  herein  defined,  lying 
between  the  townships  numbered  four,  in  the  eleventh  and  twelfth 
ranges,  not  heretofore  run  and  marked,  shall  be  run  and  marked  by 
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the  county  surveyors,  of  the  counties  of  Portage  and  Medina,  under 
the  direction  of  the  county  auditors  of  said  counties,  as  aoon  after  the 
passage  of  this  act  as  convenience  will  permit. 


An  Act  to  attach  a  part  of  the  county  of  Allen  to  the  county  of  Mercer,  for 
judicial  and  financial  purposes. 

[Passed  January  5, 1828:  26  v.  8.) 

Allen  attached  to    [8262]  §  I.  Be  it  enacted,  etc. ,  That  the  county  of  Allen  be,  and  the 
Mercer  county,     same  is  hereby  attached  to  the  county  of  Mercer,  for  judicial  and  other 

purposes. 
Suits,  ete^  not  to  [8263]  §  3.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal 
beaifectedby  nature,  pending  either  in  the  supreme  court  or  court  of  common  pleas 
for  the  county  of  Shelby,  the  causes  of  which  shall  have  originated  in 
the  county  of  Allen  aforesaid,  previous  to  the  taking  .effect  of  this  act, 
shall  be  prosecuted  to  final  judgment  and  execution  in  the  same  man- 
ner as  if  this  act  had  never  been  passed. 

[8264]  §  3.  That  it  shall  be  the  duty  of  the  count/ assessor,  for  Mercer 
county,  to  proceed  to  assess  the  real  and  personal  property  within 
the  said  county  of  Allen,  which  may  be  subject  by  law  to  taxation 
for  state  and  county  purposes,  and  make  return  thereof  to  the  county 
auditor,  between  the  [>eriods  pointed  out  by  law  for  the  assessment 
of  the  real  and  personal  property,  who  shall  enter  the  same  on  his 
duplicate,  and  which  shall  be  collected  and  paid  over  in  the  same 
manner  as  is  directed  by  the  eighth  sen  ion  of  the  "act  defining  the 
duties  of  county  treasurer." 

[8265] §4.  That  the  "act  to  attach  the  county  of  Allen  to  the  county 
of  Shelby,"  passed  the  twentieth  day  of  February,  eighteen  hundred 
and  twenty,  be,  and  the  same  is  hereby  repealed. 

§  5-      This  act  shall  take  effect  and  be  in  force  from  and  after 
the  first  day  of  March  next. 


of  Mercer  county. 


Act  repealed. 


Effect. 


An  Act  to  establish  t/ie  line  between  the  counties  of  Madison  and  Union. 

[Passed  January  18,  1828:  26  v.  4.] 

[8266]  Be  it  enacted,  etc..  That  the  line  run  as  the  line  between  the  cour 
ties  of  Madison  and  Union,  by  Levi  Phelps,  in  the  year  one  thousand 
eight  hundred   and  twenty,  be,  and  the  same  is  hereby  declared  to 
be  the  established  line  between  the  aforesaid  counties. 

An  Act  to  organize  the  county  of  Hancock. 

[Passed  January  21,  18J»:  26  v.  5.J 

[8267]  §  i.Be  it  enacted,  etc..  That  the  county  of  Hancock,  as  hereto- 
fore laid  off,  shall  be,  and  the  .same  is  hereby  organized  into  a  sep- 
Provisions  as  to    ^^ate  and  distinct  county;  and  all  suits  and  prosecutions  which  shall 
lufts  commenced    be  pending,  and  all  crimes  which  shall  have  been  committed  within 
....  c  ^^.^  county  of  Hancock,  previous  to  its  organization,  shall  be  prose- 

cuted to  final  judgment  and  execution  within  the  county  of  Wood, 
in  the  same  manner  they  would  have  been  had  the  county  of  Han- 
cock not  been  organized;  and  the  sheriff,  coroner,  and  constables 
of  Wood  county  shall  execute,  within  the  county  of  Hancock,  such 
process  as  shall  be  necessary  to  carry  into  effect  such  suits,  jirosecu- 
tions,  and  judgments;  and  the  treasurer  of  the  county  of  Wood  shall 
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collect  all  such  taxes  as  shall  have  been  levied  and  imposed  within 
the  county  of  Hancock,  previous  to  the  taking  effect  of  tliis  act. 

[8268]  §  2.  That  all  justices  of  the.  peace  and  constables  within  the  jujiicet,  etc.,  lo 
county  of  Hancock,  shall  continue  to  exercise  the  duties  of  their  re-  «'^»«  "'*'f  «'■»« 
.spective  offices  until  their  term  of  service  expires,  in  the  same  manner 
a.s  if  the  county  of  Hancock  had  remained  attached  to  the  county  of 
Wood. 

[8269]  §  3.  That  on  the  first  Monday  of  April  next,  the  legal  voters,  when  county 
within  the  said  county  of  Hancock,  shall  assemble  within  their  respect-  °^^^^  "  *** 
ive  townships,    at   the    place    of    holding   elections,  and   elect   their 
several  county  officers,  who  shall  hold  their  offices  until  the  next  an- 
nual election.     This  act  shall  take  effect  and  be  in  force  from  and  Effect, 
after  the  first  day  of  March  next. 

An  Act  to  locate  and  establish  tlu  line  between  the  counties  of  Union  and 

Delaware.  > 

(Paued  February  4,  1828 :  26  v.  83.) 

[8270]  §  I. Be  it  enacted,  etc..  That  Silas  G.  Strong,  of  the  county  of  xw»  commisnoD- 
Union,  and  James  Eaton,  of  the  county  of  Delaware,  be,  and  they  are  «« appointed, 
hereby  appointed  commissioners  to  locate  and  establish  the  county  line 
between  the  counties  of  Union  and  Delaware;  and  they  are  hereby 
authorized  and  empowered,  on  or  before  the  first  day  of  October  next.  Their  power  and 
to  take  to  their   a,s.sistance  a  surveyor,   two  chain-carriers,  and  one  "'"'v- 
marker;  and  the  commissioners,  surveyor,  chain-carriers,  and  marker, 
shall  be  allowed  the  same  fees  as  is  allowed  to  commissioners,  sur- 
veyors, chain  carriers  and  markers  for  locating  and  establishing  state 
roads:  provided,  that  before  the  said  commissioners  proceed  to  perform  proviso, 
the  duties  required  of  them  by  this  act,  they  shall  give  notice  to  the 
county  commissioners  of  the  counties  of  Union  and  Delaware,  at  least 
fifteen  days  previous  to  their  entering  upon  the  duties  required  of  them 
by  this  section;  and  after  so  doing  they  may  proceed  to  locate,  mark, 
and  establish  said  line,  agreeably  to  the  act  passed  by  the  legislature  at 
their  session  in  the  years  eighteen  hundred  and  eighteen,  and  eighteen 
hundred  and  nineteen,  creating  the  county  of  Union.  '  . 

[8271]  §2.  That  it  shall  be  the  duty  of  said  commissioners,  after  the  Report  to  be  made  iV 

said  line  is  so  located  and  established,  to  deposit  with  the  county  "o,  and  recorded  ^-^■^ 

auditors  of  the  counties  of  Union  and  Delaware,  a  true  copy  of  their  tcJi-*!''""  '^  *" 
field  notes;  and  the  said  auditors  shall  forthwith  record  them  in  the 
book  kept  for  the  purpose  of  recording  the  business  transacted  by  the  -'"^ 

commissioners  of  said  counties;  and  the  line  so  located  and  established 
by  said  commissioners  shall  be  final  and  conclusive,  as  the  dividing 
line  between  the  said  counties  of  Union  and  Delaware. 

"  1 

An  Act  to  organize  tlu  county  of  AL'en.  ' 

(Passed  February  9,  1831  •  29  v,  94.1  .' / 

[8272]  §  I.  .5<f  it  enacted,  etc..  That  the  county  of  Allen  be,  and  the  Alien  county  or.  ,'^'^i 

same  is  hereby  organized  into  a  separate  county.                                        g.nmzcd.  _^'' 

[8273J  §  2.  That  all  suits  and  action.s,  whether  of  a  civil  or  criminal  Pending  suits  and  '  -;J; 

nature,  which  shall  be  instituted  prior  to  tha  taking  effect  of  this  act,  a"'""*.  *^ 

shall  be  i)rosecuted  to  final  judcment  and  execution  in  the  county  of  '-^ 

Mercer,  as  tJiough  the  county  of  Allen  Iiad  not  been  organized ;  and  ^:J 
all  judgments  rendered  in  the  county  of  Mercer,  before  the  passage 

of  this  act,  against  persons  residing  in  the  county  of  Allen,  shall  be  .^ 
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collected  in  the  same  manner  in  all  respects,  as  if  this  act  had  not 
been  passed. 

^8274]  §  3.  That  on  the  first  Monday  in  April  next,  the  legal  voters  re- 
siding in  the  county  of  AUen,  shall  assemble  in  their  respective  town- 
ships, at  the  usual  places  of  holding  elections  in  said  townships,  and 
elect  their  several  county  officers;  who  shall  hold  their  offices  until 
the  next  annual  election.  This  act  shall  take  effect  and  be  in  force, 
from  and  after  the  first  day  of  March  next. 


Boundariei  de- 
fined 


Part  of  Colum- 
biana county  at- 
tached to  Jeffer- 
son, 


Part  of  Tuscara- 
was county  at- 
tached to  Hi 
son. 


larri- 


An  Act  to  erect  the  county  of  Carroll. 

(Passed  December  a").  \«n-  31  v  M 

[^8276]  §  1.  Be  it  enacted,  etc..  That  so  much  of  the  counties  of  Colum- 
biana, Stark,  Tuscarawas,  Harrison,  and  Jefferson,  as  comes  within  the 
following  boundaries,  be,  and  the  same  is  hereby  erected  into  a  sep- 
arate county,  which  shall  be  known  by  the  name  of  Carroll,  to  wit: 
beginning  at  the  southeast  corner  of  section  one,  in  township  thirteen, 
range  four,  in  the  county  of  Columbiana;  thence  north  six  miles  to  the 
northeast  corner  of  section  six,  in  township  and  range  aforesaid ;  thence 
west  three  miles  to  the  northwest  corner  of  section  eighteen,  town- 
ship and  range  aforesaid;  thence  north  six  miles  to  the  northeast  comer 
of  section  four,  township  fourteen,  range  aforesaid ;  thence  west  seven- 
teen miles  to  the  northwest  corner  of  section  two,  township  seven- 
teen, range  seven,  in  Stark  county;  thence  south  between  five  and 
six  miles  to  the  southwest  corner  of  section  twenty-six,  township  and 
range  aforesaid;  thence  west  four  miles  to  the  northwest  corner  of 
section  thirty-six,  township  sixteen,  range  aforesaid;  thence  south  six 
miles  to  the  southwest  corner  of  section  thirty-one,  township  and 
range  aforesaid;  thence  east  three  miles  to  the  northwest  corner  of 
section  eighteen,  in  township  fifteen,  in  range  aforesaid,  in  Tuscara- 
was county ;  thence  south  nine  miles  to  the  southwest  corner  of  sec- 
tion sixteen,  in  township  fourteen,  range  aforesaid;  thence  east  seven- 
teen miles  to  the  southeast  corner  of  section  twenty-eight,  township 
eleven,  range  foun  in  Jefferson  county;  thence  north  three  miles  to 
the  northeast  corner  of  section  thirty,  township  and  range  aforesaid; 
thence  east,  one  mile  to  the  northeast  corner  of  section  twenty-four, 
township  and  range  aforesaid ;  thence  north  six  miles  to  the  northeast 
corner  of  section  twenty-four,  in  township  twelve,  range  aforesaid; 
thence  east  three  miles  to  the  place  of  beginning. 

[8276]  §2.  That  all  that  part  of  Columbiana  county  lying  wi'.hin  the 
following  boundaries,  to  wit:  beginning  at  the  northeast  corner  ol  sec- 
tion three,  in  township  thirteen,  range  four;  thence  due  east  six  miles 
to  the  northeast  corner  of  section  three,  in  township  twelve,  range 
three;  thence  south  one  mile,  to  the  southeast  corner  of  section  three, 
township  and  range  aforesaid;  thence  due  east  to  the  Ohio  river; 
thence  down  the  river  with  the  meanderings  thereof  to  the  termination 
of  the  eastern  boundary  line  of  Jefferson  county,  on  the  said  river; 
thence  west  along  the  present  boundary  line  between  the  counties  of 
Columbiana  and  Jefferson,  to  the  southeast  corner  of  section  one,  in 
township  thirteen,  range  four;  thence  north  three  miles  to  the  place 
of  beginning,  be  and  the  same  is  hereby  attached  to  and  made  part  of 
the  county  of  Jefferson. 

[8877]  §  3.  That  so  much  of  the  county  of  Tuscarawas  as  lies  within 
the  following  boundaries,  to  wit :  beginning  at  the  southwest  comer  of 
section  sixteen,  in  township  fourteen,  range  seven;  thence  south  nine 
miles  to  the  north  boundary  line  of  township  twelve,  range  aforesaid; 
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thence  east  three  miles  to  the  northwest  comer  of  township  eleven, 
in  range  six;  thence  north  six  miles  with  the  township  line  to  the  north- 
west corner  of  number  twelve,  range  aforesaid;  thence  east  by  the 
township  line  three  miles;  thence  north  three  miles  to  the  southwest 
corner  of  section  sixteen  in  township  thirteen,  range  six;  thence  west 
six  miles  to  the  place  of  beginning,  be,  and  the  same  is  hereby  attached 
to  and  made  a  part  of  the  county  of  Harrison. 

[8278]  §4.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal  suUs,  etc.,  in 
nature,  which  shall  be  pending  within  the  limits  of  those  parts  of  the  ^omjosfngcarroii 
counties  of  Columbiana,  Stark,  Tuscarawas,  Harrison,  and  Jefferson,  county  to  be  de- 
so  to   be   set  off  and  erected    into  a  new  county,   previous  to  the  from  w"hic°h"thS. 
organization   of  said  county  of  Carroll,  shall  be  prosecuted  to  final  ?="■" "'  taken, 
judgment  and  execution,  within  the  said  counties  of  Columbiana,  Stark, 
Tuscarawas,   Harrison,   and  Jefferson,   in  the  same  manner  as  they         • 
would  have  been  if  the  said  county  of  Carroll  had  not  been  erected ;  and 
the  sheriffs,   coroners,  and  constables  of  the  counties  of  Columbiana, 
Stark,  Tuscarawas,  Harrison,  and  Jefferson,  shall  execute  all  such  proc- 
esses, as  shall  be  necessary  to  carry  into  effect  such  suits,  prosecu- 
tions, and  judgments;  and  the  collectors  of  taxes  for  the  said  counties 
shall  collect  all  such  taxes  as  shall  have  been  levied  and  unpaid  within 
the  parts  of  the  aforesaid  counties  previous  to  the  taking  effect  of 
this  act. 

[8279]  §  5.  That  all  justices  of  the  peace  within  those  parts  of  the  jusUces  included 
counties  of  Columbiana,  Stark,  Tuscarawas,   Harrison,  and  Jefferson,  ">  Carroii  county 
which  by  this    act  shall   be   erected  into   a  new  county,   shall  con-  office. 
tinue  to  exercise  the  duties  of  their  office  until  their  term  of  service 
expires,  in  the  same  manner  as  if  they  had  been  commissioned  for  the 
county  of  Carroll. 

[8280]  §  6.  That  the  electors  within  the  fractional  township  which  may 
be  occasioned  by  the  erection  of  the  county  of  Carroll,  shall  vote  in  the 
next  adjoining  township. 

[8281]  §  7.  That  on  the  first  Monday  of  April  next,  the  legal  voters  county  officers, 
residing  within  the  county  of  Carroll,  shall  assemble  in  their  respective  *''«"  thoie"- 
townships,  at  the  usual  places  of  holding  elections,  and  shall  proceed 
to  elect  their   different  county  officcr.s,  who  shall   hold  their  offices 
until  the  next  annual  election,  and  until  their  successors  are  elected 
and  qualified. 

[82^]  §8.  That  the  court  of  said  county  shall  be  holden  at  any  con-  courts,  where  to 
venient  house  in  the  town  of  Centerville,  until  the  permanent  seat  of  ■"  '«'<'• 
justice  for  the  said  county  of  Carroll  shall  be  established. 
[82831  §  9.  That  commissioners  shall  be  appointed,  agreeably  to  an  act,  commissioners 
entitled  "an  act  for  the  establishment  of  seats  of  justice,"  to  fix  upon  to  fix  seat  of  jus. 
a  permanent  seat  of  justice  for  the  said  county  6f  Carroll,  and  make  jJ^Sited""  "''" 
report  thereof  to  the  court  of  common  pleas  in  and  for  said  county, 
agreeably  to  the  provisions  of  the  above-recited  act;  and  the  commis- 
sioners aforesaid  shall  receive  a  compensation  for  their  services  out  of 
the  treasury  of  the  said  county  of  Carroll.     This  act  shall  commence  when  to  take 
and  be  in  force  from  and  after  the  first  day  of  January  next.  «*<=<:<• 


j4n  Act  to  organize  tite  county  of  Hardin. 

'  (Passed  Jaouaiy  19,  1883:  31  V.  10.] 

[8284]  %i.Be  it  enacted,  etc. ,  That  the  county  of  Hardin  be  and  the  Organisation, 
same  is  hereby  organized  into  a  separate  county. 

[8285]  §2.  That  all  suits  and  actions,  whether  of  a  civil  or  criminal  Suits  pending 
nature,  which  shall  be  instituted  prior  to  the  taking  effect  of  this  act,  p""  '°  '^'"« 
\OL.  II — 28 
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•fleet  of  this  act, 
haw  proucuted. 


County  officers, 
when  elected. 


Auditor  of  Logan 
county  tojnake 
out  list  of  land, 
etc.,  returned  for 
taxation. 


Court  of  common 
pleas,  where  to  be 
held. 


shall  be  prosecuted  to  final  judgment  and  execution  in  the  county 
of  Logan,  as  though  the  county  of  Hardin  had  not  been  organized, 
and  all  judgments  rendered  in  the  county  of  Logan,  before  the  pas- 
sage of  this  act  against  persons  residing  in  the  county  of  Hardin,  shall 
be  collected  in  same  manner  in  all  respects  as  if  this  act  had  not 
been  passed. 

[8286]  §3.  That  on  the  first  Monday  in  April  next  the  legal  voters 
residing  in  the  county  of  Hardin  shall  assemble  in  their  respective 
townships  at  the  usual  places  of  holding  elections  in  said  townshij) 
and  elect  their  several  county  officers,  who  shall  hold  their  offices 
until  the  next  annual  election,  and  until  their  successors  are  elected 
and  qualified. 

[8287]  §  4.  That  the  county  auditor  of  the  county  of  Logan,  shall 
make  out  a  correct  list  of  all  lands  and  other  real  estate  with  the  ap- 
praised value  thereof,  lying  in  the  county  of  Hardin,  and  heretofore 
returned  to  the  said  auditor  for  taxation  by  the  assessor  of  the  said 
county  of  Logan,  and  deliver  the  same  over  to  the  auditor  of  the 
county  of  Hardin  on  demand,  and  for  making  out  such  list,  the 
auditor  of  Logan  shall  be  entitled  to  receive  the  same  fees  as  for 
making  out  duplicates  for  taxes,  which  shall  be  paid  out  of  the  treasury 
of  the  county  of  Hardin. 

[8288]  §5-  That  the  court  of  common  pleas  for  the  county  of  Hardin 
shall  be  held  at  the  house  of  William  M'Cloud,  until  a  seat  of  justice 
be  established  for  said  county.  This  act  shall  take  effect  and  be  in 
force  from  and  after  the  first  day  of  March  next. 


An  Act  to  amend  the  act  entitled  "an  act  to  erect  the  county  of  Carroll." 

(Passed  January  23,  IStt:  SI  v.  14.] 

Election  of  offi-  [8289]  §  1.  Be  it  enacted,  etc. ,  That  on  the  twenty-second  day  of  Feb- 
cers,  when  to  be  ruary  next  the  legal  voters  residing  within  the  county  of  Carroll,  shall 
coiiduc°ted'!°*  a.ssemble  in  their  respective  townships  at  the  usual  places  of  holding 
elections  and  shall  proceed  to  elect  their  different  county  officers  in 
the  manner  pointed  out  in  the  act  to  regulate  elections,  who  shall 
hold  their  offices  until  the  next  annual  election,  and  until  their  suc- 
cessors are  elected  and  qualified. 
[8290]  §  2.  That  the  seventh  section  of  the  aforesaid  act  to  erect  the 


Repealing  clause. 


county  of  Carroll,  be,  and  the  same  is  hereby  repealed. 


An  Act  to  erect  the  County  of  Lucas. 

(Passed  June  20,  1835:  33  "»  v.  5.J 

Boundaries  of  [8291]  §  I.  Be  it  enacted,  etc..  That  so  much  of  the  counties  of  San- 
Lucas  countj.  dusky,  Wood  and  Henry  as  comes  within  the  following  boundaries,  be, 
and  the  same  is  hereby  erected  a  separate  county,  which  shall  be 
known  by  the  name  of  Lucas,  to  wit:  beginning  at  a  point  on  Lake 
Erie,  where  the  line  commonly  called  Fulton's  line  intersects  the  same; 
thence  due  west,  with  said  Fulton's  line,  to  the  Maumee  river;  thence 
in  a  southwesterly  direction  with  the  said  river,  to  a  point  where  the 
township  line  between  township  six  and  seven  of  said  counties,  if 
drawn  and  continued  across  the  twelve  mile  square  reservation,  would 
necessarily  intersect  the  same ;  thence,  due  west,  with  the  said  township 
line  to  the  county  line  between  the  counties  of  Henry  and  Williams: 
thence  north,  with  said  county  line  to  the  northern  boundary  line  of 
die  state,  called  Harris's  line;  thence,    in  an  easterly  direction   with 
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said  line,  to  Lake  Erie;  and  thence,  with  the  said  lake,  to  the  place 
of  beginning. 

[8292]  §  2.  That  all  suits  or  actions,  whether  of  a  civil  or  criminal  Pending  suits  or 
nature,  which  shall  be  pending  within  the  limits  of  those  parts  of  the  prosiutel'lo" 
counties  of  Sandusky,  Wood  and  Henry,  so  to  be  set  off  and  erected  final  judgment, 
into  a  new  county,  previous  to  the  organization  of  said  county  of  Lucas, 
shall  be  prosecuted  to  final  judgment  and  execution  within  said  coun- 
ties of  Sandusky,  Wood  and  Henry  in  the  same  manner  as  they  would 
have  been  if  the  said  county  of  Lucas  had  not  been  erected ;  and  the 
sheriffs,  coroners  and  constables  of  the  said  counties  of  Sandusky, 
Wood  and  Henry,  shall  execute  all  such  processes  as  shall  be  neces- 
sary to  carry  into  effect  such  suits,  prosecutions  and  judgments;  and 
the  collector  of  taxes  for  the  said  counties,  shall  collect  all  such  taxes 
as  shall  have  been  levied  and  unpaid  within  the  parts  of  the  aforesaid 
counties  previous  to  the  taking  effect  of  this  act. 

[8898]  §  3.   That  all  justices  of  the  peace  within  those  parts  of  the  justices  of  the 
counties  of  Sandusky,  Wood  and  Henry,  which  by  this  act  shall  be  p.«==  ?bau  con- 
erected  into  a  new  county,  shall  continue  to  exercise  the  duties  of  their  """'  *  °  "' 
office  until  their  term  of  service  expires,  in  the  same  manner  as  if  they 
had  been  commissioned  for  the  county  of  Lucas. 

[8294]  §  4.  That  on  the  second  Tuesday  of  October  next,  the  legal  when  the  »e«rai 
voters  residing  within  the  county  of  Lucas,  shall  assemble  within  their  5han'L°'h"" 
respective  townships,  at  the  usual  place  of  holding  elections,  and  shall  and  for  how  umg. 
proceed  to  elect  their  different  county  officers;  who  shall  hold  their 
offices  until  the  next  annual  election,  and  until  their  successors  are 
elected  and  qualified:  provided,  that  if  the  governor's  proclamation  Proviso, 
shall  be  issued  before  the  second  Tuesday  in  October,  in  accordance 
with  the  provisions  of  an  act,  entitled  "an  act  accepting  certain  propo- 
sitions made  by  the  commis.sioners  appointed  by  the  president  of  the 
United  States,  relative  to  the  northern  boundary  of  this  state,"  then 
and  in  that  case,  the  election  aforesaid  shall  take  place  on  the  second 
Tuesday  subsequent  to  the  date  of  said  proclamation ;  and  the  officers    , 
thus  elected  shall  hold  their  respective  appointments  until  the  annual 
election,  and  until  their  successors  are  chosen  and  qualified. 

[8295]  1 5.  That  the  court  of  said  county  shall  be  holden  at  any  con-  where  the  couru 
venient  house  in  the  town  of  Toledo  until  the  permanent  seat  of  justice  ''"^'  *"  '"'''• 
for  the  said  county  of  Lucas  be  established. 

[8296]  §6.  That  commissioners  shall  be  appointed  agreeably  to  an  commissioners 
act,  entitled  "an  act  for  the  establishment  of  seats  of  justice,"  to  fix  'J^Jst^bii^CsS^ 
•upon  a  permanent  seat  of  justice  for  the  said  county  of  Lucas,  and  of  justice, 
make  report  thereof  to  the  court  of  common  pleas  in  and  for  said 
county,  agreeably  to  the  provisions  of  the  above  recited  act. 

[8297]  §  7.  That  the  said  county  of  Lucas,  when  organized,  shall  be  shaii  be  attached 
attached  to  the  second  judicial  circuit;    and  the  court  of  common  to  the  second  judi- 

ciAi  Circuit 

pleas  in  said  county  shall  be  holden  on  the  first  Monday  of  September 
next. 

P298]  §  8.  That  the  said  county  of  Lucas  shall  be  attached  to,  and  Representative 
vote  with  the  counties  of  Darke,  Shelby,  Mercer,  Allen,  Van  Wert,  and  senatorial  di»- 
Putnam,  Henry,  Wood  and  Williams,  in  the  election  of  a  representa-  '"'^"' 
tive  to  the  general  assembly  of  the  state,  and  with  the  aforesaid  coun- 
ties and  the  county  of  Miami,  in  the  election  of  a  senator  to  the  same. 
The  abstract  of  votes  given  for  senator,  in  the  said  county  of  Lucas,  where  the  ab- 
shall  be   transmitted  to   the  clerk  of  the  court  of  common  pleas  of  "e^sent"'  '"'^  '* 
Miami  county;  and  the  abstract  of  votes  given  for  representative  in 
said  county  of  Lucas,  shall  be  transmitted  to  the  clerk  of  the  court  of 
common  pleas  of  Darke  county. 
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To  be  attached  to 
the  third  congres- 
sional district. 


Construction  of 
this  act. 


§  9.  That  in  the  election  of  representative  to  the  congress  of 
tfie  United  States,  the  said  county  of  Lucas  shall  be  attached  to  the 
third  congressional  district. 
[8300]  §  10.  That  nothing  in  this  act  contained  shall  be  so  construed 
as  to  be  inconsistent  with  the  provisions  of  an  act,  entitled  "an  act 
accepting  certain  propositions  made  by  the  commissioners  appointed 
by  the  president  of  the  United  States." 


Boundaries  of 
Lucas  county. 


An  Act  to  amend  the  act  entitled  ^' an  cut  to  establish  the  county  of  Lucas!' 
passed  June  2Q,  1835. 

[Passed  March  14, 1836:  34  v.  470.J 

[8301]  §  I.  Be  it  enacted,  etc^  That  the  following  lines  sha.ll  constitute 
the  boundaries  of  the  county  of  Lucas:  beginning  at  a  point  on  Lake 
Erie,  where  the  line  commonly  called  "Fulton's  line,"  intersects  the 
same ;  thence  due  west  with  said  Fulton's  line,  to  the  Maumee  river; 
thence  in  a  southwesterly  direction,  with  the  said  river,  to  the  east  line 
of  the  county  of  Henry;  thence  north,  on  said  line,  to  the  northeast 
corner  of  township  six,  in  range  eight ;  thence  west,  on  said  township 
line,  to  the  east  line  of  the  county  of  Williams ;  thence  north,  to  the 
northern  boundary  line  of  the  state,  called  the  "Harris'  line;"  thence 
in  an  easterly  direction,  with  said  line,  to  Lake  Erie;  thence  due  east, 
until  a  line  drawn  due  north,  from  the  place  of  beginning  shall  inter- 
sect the  same. 


r  •  .' 
r    • 

V 

I' 


^ 


county. 


An  act  to  attach  part  of  loivnship  nineteen,  in  range  seventeen,  in  the  county 
of  Licking,  to  the  county  of  Perry. 

(Passed  February  20.  1837:  35  v.  97.) 

South  half  of  cer-  [83081  %  I.  Be  it  enoctcd,  etc. ,  That  the  south  half  of  sections  seventeen 
tain  sections  in  and  eighteen,  in  township  number  nineteen,  of  range  number  seven- 
huchc'd  toThorn  tecn,  refugee,  be,  and  the  same  hereby  is  attached  to  Thorn  township, 
township  in  Perry  j^  the  countv  of  Perry,  and  shall,  from  henceforth,  be  considered  for 
all  purposes  whatever,  a  part  of  said  county. 

An  Act  to  organize  the  county  of  Van  Wert. 

I  (Passed  M.irch  18,  1837:  35  v.  273.] 

[83031  §  I.  Be  it  enacted,  etc..  That  the  county  of  Van  Wert,  as  here- 
tofore laid  off,  shall  be,  and  the  same  is  hereby  organized  into  a  separate 
and  distinct  county;  and  all  suits  and  prosecutions  which  shall  be  pend- 
ing, and  all  crimes  which  shall  have  been  committed  within  said 
county  of  Van  Wert,  previous  to  its  organization,  shall  be  prosecuted 
to  final  judgment  and  execution,  within  the  county  of  Mercer,  in  the 
same  manner  as  they  would  have  been,  had  the  county  of  Van  Wert 
not  been  organized,  and  the  sheriff,  constables,  and  coroner  of  Mercer 
county  shall  execute  within  the  county  of  Van  Wert,  such  process  as 
shall  be  necessary  to  carry  into  effect  such  suits,  prosecutions,  and 
judgments,  and  the  treasurer  of  the  county  of  Mercer  shall  collect  all 
such  taxes  as  shall  have  been  levied  and  imposed  within  the  county  of 
Van  Wert,  previous  to  the  taking  effect  of  this  act. 

[8304]  §  2.  That  all  justices  of  the  peace  and  constables,  within  the 
county  of  Van  Wert,  shall  continue  to  exercisfe  the  duties  of  their  re- 
spective offices  until  their  term  of  service  expires,  in  the  same  manner 


Van  Wert  county 
organized  into  a 
separate  county. 


AH  justices  of  the 
peace  and  consta- 
ties  shall  con- 
tinue in  office. 
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as  if  the  county  of  Van  Wert  had  remained  attached  to  the  county  of 
Mercer. 

[8306]  §  3.  That  on  the  first  da^  of  April  next,  the  legal  voters  within  when  county  of- 
the  said  county  of  Van  Wert,  shall  assemble  within  their  respective  '•"'■'  ^''""  '^ 
townships,   at  the  place  of  holding  elections,  and  elect  their  several 
county  officers,  who  shall  hold  their  offices  until  the  next  annual  election. 

[8«M)6]§4.  That  the  court  of  said  county  shall  be  held  in  the  town  of  where  court 
Sviltshire  until  the  legislature  further  directs.  '''*"  *"  '"^''' 

[8307]  §  5.  That  the  said  county  of  Van  Wert,  when  organized,  shall  shaii  be  attached 
be  attached  to  the  first  judicial  circuit;  and  the  court  of  common  pleas  dtj^fct"'^"''''^'*' 
in  said  county,  shall  be  holden  on  the  fifth  day  of  June  next. 

An  Act  to  erect  the  county  of  Erie, 

(Passed  March  15,  1838:  36  v.  60] 

[8308]  §  I.  Be  it  enacted,  etc. ,  That  such  parts  of  the  counties  of  Huron  Boundaries  of 
and  Sandusky,  as  are  embraced  by  the  boundaries  hereinafter  described,  *^"*  '""nty. 
be,  and  the  same   are  hereby  erected  into  a  separate   and  distinct 
county,  which  shall  be  known  by  the  name  of  the  county  of  Erie,  and 
the  seat  of  justice  in  and  for  said  county,  shall  be,  and  is  hereby  fixed  where  the  scat 
and  established  at  Sandusky  City,  to  wit :  beginning  at  a  point  on  the  Ji^^eJ"*^'  °"*'^ 
east  line  of  Oxford  township,  in  the  county  of  Huron,  one  mile  north 
of  the  southeast  corner  thereof,  thence,  northerly  on  the  said  east  line 
and  in. the  same  direction,  to  the  Canada  line;  thence  westerly  along 
said  Canada  line  to  a  point  therein  directly  opposite  the  west  line  of 
the  township  of  Portage,  in  Sandusky  county ;  thence  southerly,  par- 
allel with  the  east  line  of  said  Sandusky  county,  to  the  northwest  cor- 
ner of  the  township  of  Townsend  in  Sandusky  county ;  thence  east  to 
the  west  boundary  of  Huron  county ;  thence  south  on  said  west  bound- 
ary of  Huron  county,  to  a  point  one  mile  north  of  the  south  line  of 
the  township  of  Groton,  in  said  county  of  Huron ;  and  from  thence  to 
the  place  of  beginning :   provided,   and  it '  is  hereby   declared,    that 
if  the  east  line  of  said  county  of  Erie,  as   above  described,  will  not 
include  the  whole   of  Cunningham's  Island,  in  Lake  Erie,  then,  and  shaii  include 
in  that  case,  said  line  shall  be  so  far  varied  from  the  south  shore  of  Cunningham's 
said  lake,  to  the  said   Canada  line,   that  it  will  embrace   the   whole    ^  "  ' 
of  said  Cunningham's  Island. 

[8309]  §  2.  That  the  said  county  of  Erie  be,  and  remain  attached  to 
the  counties  from  which  it  is  taken,  until  the  same  shall  be  organized 
by  the  legislature. 

An  Act  to  organize  the  county  of  Erie. 

[Passed  March  16, 1838:  36  v.  66.J 

^SA^%i.  Be  it  enacted,  etc..   That   the  county  of  Erie   is   hereby  Eri« county 
organized  into  a  separate  and  distinct  county.  organized 

[8311]  §2.  That  all  justices  of  the  peace  and   constables  residing  justices  of  the 
within  the  territory  taken  from  the  counties  of  Huron  and  Sandusky,  {i*u"f„*'o',Ji™"" 
and  embraced  within  the  hmits  of  the  county  of  Erie,  shall  continue 
to  discharge  the  duties  of  their  respective  offices  until  their  commis- 
sions or  terms  of  office  shall  expire,  and  their  successors  are  chosen 
and  qualified ;  and   suits  commenced  before  the  taking  effect  of  this 
act  shall  proceed  and  be  prosecuted  as  though  this  act  had  not  been 
passed,  notwithstanding  the  parties  or  either  of  them  may  reside  with-  ^^/'"/"rli  I'lsa? 
out  the  limits  of  said  county  of  Erie,  except  that  writs  and  process  sh^i  be"tyicd   ' 
issuing  after  the  first  day  of  April  next  shall  be  styled  of  Erie  county,  ^"'  ^o""'" 
instead  of  Huron  or  Sandusky  county. 
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When  couQtT 
officers  shall  DC 
chosen. 


Attached  for 
judicial  purposes 
to  the  second 
district. 


[8312]  §3.  That  on  the  first  Monday  of  May  next,  the  legal  voters 
residing  within  the  limits  of  the  county  of  Erie,  shall  assemble  in 
their  respective  townships,  at  the  usual  places  of  holding  elections, 
and  proceed  to  elect  their  different  county  officers  in  the  manner 
pointed  out  in  the  act  to  regulate  elections,  who  shall  hold  their  offices 
until  the  next  annual  election,  and  until  their  successors  are  chosen 
and  qualified. 

[8313]  §  4.  That  the  county  of  Erie,  for  judicial  purposes,  is  hereby 
attached  to  the  second  judicial  circuit,  and  the  first  court  of  common 
pleas  held  in  said  county,  shall  commence  its  session  in  the  city  of 
Sandusky  on  the  second  Monday  of  December  next. 


Certain  sections 
in  Lawrence 
county  attached 
to  Gaflia  county. 


All  officers  re- 
siding in  said 
territory  to  con- 
tinue in  office. 


Taking  effect. 


Fauldjng  county 
organized  into  a 
separate  county. 


Process  to  be 
executed  in  the 
county  of 
Paulding,  etc. 


Justices,  etc.,  to 
continue  in  office. 


When  the  several 
county  officers  to 
be  elected. 

Where  the  courts 
to  be  held. 


To  be  attached 
to  the  thirteenth 
judicial  circuit. 


An  Act  to  attach  a  part  of  the  county  of  Lawrence  to  the  county  of  Gallia. 

[Passed  March  16,  1839:  87  v.  229.] 

[8314]  §  I. -ff<f  it  enacted,  etc.,  That  sections  one.,  and  two,  in  town- 
ship number  five,  of  range  number  seven,  in  the  county  of  Law- 
rence, be,  and  the  same  is  hereby  attached  to  the  township  of  Walnut 
in  the  county  of  Gallia. 

[8315]  §  2.  All  officers  residing  within  sections  one  and  two,  as  de- 
scribed in  the  first  section  of  this  act,  shall  continue  to  exercise  the 
duties  of  their  offices  until  the  term  thereof  shall  expire;  and  all  fines, 
penalties,  and  taxes  now  assessed  and  due  shall  be  collected  and  paid 
in  the  same  manner  as  if  this  act  had  not  been  passed. 

§  3.       This  [act]  shall  take  effect  and  be  in  force  from  and  after 
the  first  day  of  April  next. 

An  Act  to  organize  the  county  of  Paulding. 

[Passed  March  18,  18S9:  S7  v.  385.J 

[8316]  §  I.  Be  it  enacted,  etc..  That  the  county  of  Paulding  as  hereto- 
fore laid  off  shall  be  and  the  same  is  hereby  organized  into  a  separate 
jmd  distinct  county,  and  all  suits  and  prosecutions  which  shall  be 
pending  and  all  crimes  which  shall  have  been  committed  within  said 
county  of  Paulding  previous  to  its  organization,  shall  be  prosecuted  to 
final  judgment  and  execution  within  the  county  of  Williams,  in  the 
same  manner  as  they  would  have  been,  had  the  county  of  Paulding 
not  been  organized ;  and  the  sheriff,  constables  and  coroner  of  Williams 
count}'  shall  execute  within  the  county  of  Paulding  such  process  as 
shall  be  necessary  to  carry  into  effect  such  suits,  prosecutions  and 
judgments;  and  the  treasurer  of  the  county  of  Williams  shall  collect 
all  such  taxes  as  shall  have  been  levied  and  imposed  within  the  county 
of  Paulding  previous  to  the  taking  effect  of  this  act;  that  all  justices 
of  the  peace  and  constables  within  the  county  of  Paulding  shall  con- 
tinue to  exercise  the  duties  of  their  respective  offices  until  their  term 
of  service  shall  expire,  in  the  same  manner  as  if  the  county  of  Pauld- 
ing had  remained  attached  to  the  county  of  Williams.  That  on  the 
first  Monday  of  May  next  the  legal  voters  within  the  said  county  of 
Paulding  shall  assemble  within  their  respective  townships  at  the  place 
of  holding  elections  and  elect  their  several  county  officers,  who  shall 
hold  their  offices  until  the  next  annual  election;  that  the  courts  of  said 
county  shall  be  held  in  the  town  of  New  Rochester  until  the  legisla- 
ture further  direct ;  and  that  the  said  county  of  Paulding  when  organ- 
ized shall  be  attached  to  the  13th  judicial  circuit,  and  the  court  of 
common  ]>leas  in  said  county  shall  be  held  on  the  first  day  of  October 
next. 
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,4n  Act  to  amend  the  act  entitled  '■'■an  cut  to  attach  a  part  of  the  county  of  , 

Lawrence  to  the  county  of  Gallia"  passed  March  15,  1839. 

(Passed  February  11,  1840:  38  v.  4li.] 

[8317]  §  I.  Be  it  enacted,  etc..  That  section  two,  in  township  five,  of  Certain  section 
range  seven,  in  the  county  of  Gallia,  mentioned  in  an  act  entitled  "an  i°,ached  to""''' 
act  to  attach  a  part  of  the  county  of  Lawrence  to  the  county  of  Gallia,"  Lawrence  county, 
passed  March  15,  1839,  be,  and  the  same  is  hereby  attached  to  the 
county  of  Lawrence,  as  it  was  before  the  passage  of  the  aforesaid  act; 
and  section  twelve,  in  said  township  five,  of  range  seven,  in  the  county 
of  Lawrence,  be,  and  the  same  is  hereby  attached  to  the  township 
of  Walnut,  in  the  county  of  Gallia,  under  the  same  provisions,  and 
saving  clauses  as  are  mentioned  in  the  second  section  of  the  act  afore- 
said. 

An  Act  to  erect  the  county  of  Summit. 

[Passed  March  3, 1840:  38  v.  88.) 

^18]  %  I.  Be  it  enacted,  etc.,  That  so  much  of  the  counties  of  Portage,  Boundaries  of 
Medina  and  Stark,  as  comes  within  the  following  boundaries,  be,  and  ^'"n">«  county, 
the  same  is  hereby  erected  into  a  separate  county,  which  shall  be 
known  by  the  name  of  Summit,  to  wit:  beginning  at  the  northwest 
corner  of  the  county  of  Portage,  thence  east  on  the  county  line,  to 
the  northeast  corner  of  the  township  of  Twinsburg,  in  said  county  of 
..  Portage ;  thence  south  on  the  line  between  the  ninth  and  tenth  ranges 
of  townships  on  the  western  reserve,  to  the  southeast  corner  of  the 
township  of  Springfield,  in  said  county;  thence  west,  on  the  line  be- 
tween the  counties  of  Portage  and  Stark  to  the  northeast  corner  of 
the  township  of  Greene,  in  said  county  of  Stark ;  thence  south,  on  the 
east  line  of  said  township  of  Greene  to  the  southeast  corner  of  the 
same;  thence  west,  on  the  south  line  of  the  townships  of  Greene  and 
Franklin  in  said  county  of  Stark,  to  the  southwest  corner  of  said 
township  of  Franklin ;  thence  north,  on  the  line  between  the  counties 
of  Stark  and  Wayne  to  the  south  line  of  the  county  of  Medina;  thence 
west,  on  the  south  line  of  the  county  of  Medina  to  the  southwest 
corner  of  the  township  of  Norton  in  said  county;  thence  north,  on  the 
line  between  the  twelfth  and  thirteenth  ranges  of  townships  on  the 
western  reserve  to  the  northwest  corner  of  the  township  of  Richfield, 
in  said  county;  thence  east,  on  the  north  line  of  said  county  to  the 
southwest  corner  of  the  township  of  Northfield,  in  Portage  county; 
thence  north,  on  the  west  line  of  said  county  of  Portage  to  the  place 
of  beginning";  and  for  the  purpose  of  restoring  the  county  of  Medina 
to  its  constitutional  limits,  the  townships  of  Spencer  and  Homer,  in 
the  county  of  Lorain,  be,  and  the  same  are  hereby  attached  to  and 
made  a  part  of  the  said  county  of  Medina. 

[8319]  §2.  That  all  suits,  whether  of  a  civil  or  criminal  nature,  which  certain  suits  and 
shall  be  pending  within  the  limits  of  those  parts  of  the  counties  of  prosecutions.     ^ 
Portage,  Medina  and  Stark,  so  to  be  set  off  and  erected  into  a  new 
county,  previous  to  the  organization  of  said  county  of  Summit ;  and 
all  suits  pending  within  the  limits  of  said  townships  of  Spencer   and 
Homer  previous  to  the  taking  effect  of  this  act,  shall  be  prosecuted  to  •wrhere  to  be 
final  judgment  and  execution  within  the  counties  of  Portage,  Medina,  tried. 
Stark   and   Lorain    respectively,  in  the  same   manner  as  they  would 
have  been  if  the  said  county  of  Summit  had  not  been  erected,  and 
the  said  townships  of  Spencer  and  Homer  had  not  been  attached  to 
and  made  part  of  the  said  county  of  Medina ;  and  the  sheriffs,  co'roners 
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Sheriffs,  etc., 
shall  execute 
process  the  same 
as  though  this 
act  had  not  been 
passed. 


Justices,  etc., 
shall  continue  in 
office. 


When  county 
officers  to  be 
chosen. 


Courts  shall  be 
held  in  the  town 
of  Akron. 


CommisstoncrK 
shall  be  appointed 
to  establish  a 
permanent  seat 
of  justice. 


No  tax  shall  be 
levied  upon  the 
property  in 
Franklin  and 
Greene  town- 
ships for  the  ereC' 
tion  of  county 
buildings  for  fifty 
years  after  the 
passage  of  this 
act. 


and  constables  of  the  said  counties  respectively,  shall  execute  all  such 
process  as  shall  be  necessary  to  carry  into  effect  such  suits,  prose- 
cutions and  judgments,  and  the  collectors  of  taxes  for  the  said  counties 
respectively,  shall  collect  all  taxes  that  shall  be  levied  and  unpaid 
within  the  parts  of  the  aforesaid  counties  previous  to  the  taking  effect 
of  this  act 

[8330]  §3.  That  all  justices  of  the  peace  within  those  parts  of  the 
counties  of  Portage,  Medina  and  Stark  which  by  this  act  are  erected 
into  a  new  county,  and  also  within  said  townships  of  Spencer  and 
Homer,  shall  continue  to  exercise  the  duties  of  their  offices  until  their 
times  of  service  shall  expire,  in  the  same  manner  as  if  they  had  been 
commissioned  for  the  counties  of  Summit  and  Medina  respectively. 

[8321]  §  4.  That  on  the  first  Monday  of  April  next,  the  legal  voters 
residing  within  the  county  of  Summit,  shall  assemble  within  their 
respective  townships,  at  the  usual  place  of  holding  elections,  and  pro- 
ceed to  elect  their  different  county  officers,  who  shall  hold  their  offices 
until  the  next  annual  election,  and  until  their  successors  are  elected 
and  qualified. 

[8322]  §  5.  That  the  courts  of  common  pleas  and  supreme  court  of 
said  county  shall  be  holden  at  some  convenient  house  in  the  town  of 
Akron  until  the  permanent  seat  of  justice  for  said  county  shall  be 
established. 

[8323]  §6.  That  commissioners  shall  be  appointed,  a^eeably  to  the 
act  entitled  "an  act  for  the  establishment  of  seats  of  justice,"  to  fix 
upon  a  permanent  seat  of  justice  for  said  county  of  Summit,  agree- 
ably to  the  provisions  of  the  above-recited  act ;  and  the  commissioners 
aforesaid  shall  receive  a  compensation  for  their  services  out  of  the 
treasury  of  the  said  county  of  Summit,  and  said  commissioners  shall 
be  authorized  to  receive  propositions  for  the  erection  of  suitable  county 
buildings  by  the  citizens  of  such  towns  and  villages  as  may  desire  to 
have  the  seat  of  justice  of  said  county  established  within  their  respect- 
ive limits,  and  in  no  event  shall  any  tax  for  the  erection  of  county 
buildings  for  said  county  of  Summit,  be  imposed  upon  the  citizens  of 
the  townships  of  Franklin  and  Greene,  which  townships  are  taken  from 
the  county  of  Stark,  for  and  during  the  term  of  fifty  years  from  and 
after  the  passage  of  this  act. 


Boundaries  of 
Ottawa  county. 


When  their 
county  officers 
first  to  be  chosen. 


An  Act  to  erect  the  county  of  Ottawa,  and  to  extend  the  limits  of  the 

county  of  Erie. 

(Passed  March  6,  lUO :  38  v.  99.) 

[83241  §  I.  Be  it  enacted,  etc..  That  a  new  county,  to  be  called  Ottawa, 
be,  and  the  same  is  hereby  formed  out  of  the  north  part  of  Sandusky 
and  Erie,  and  the  eastern  part  of  Lucas  county,  commencing  at  a  point 
two  miles  north  of  the  southeast  corner  of  the  surveyed  township  num- 
ber sixteen,  called  Bay  township,  Sandusky  county,  running  thence  west, 
on  section  lines  to  the  western  boundary  line  of  said  county;  thence 
north,  to  the  Lucas  county  line;  thence  east,  six  miles;  thence  north, 
till  it  intersects  the  Michigan  line;  thence  with  said  line  until  it  inter- 
sects the  line  between  the  British  and  American  governments  in  Lake 
Erie;  thence  down  the  lake  with  said  line,  so  that  a  line  to  the  mouth 
of  Sandusky  Bay  will  include  Cunningham's  Island;  thence  up  the 
Sandusky  Bay  to  the  place  of  beginning. 

[8325]  §  2.  That  on  the  first  Monday  of  April  next,  the  legal  voters 
residi^ng  within  the  new  county  of  Ottawa,  shall  assemble  within  their 
respective  townships,  at  the  usual  place  of  holding  election,  and  pro- 
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ceed  to  elect  their  different  county  officers  who  shall  hold  their  offices 
until  their  next  annual  election,  and  until  their  successors  are  elected 
and  qualified. 

[83^]  §  3.  That  the  courts  of  common  pleas  and  supreme  courts  of  common  pi«as 
the  county  of  Ottawa,  shall  be  holden  at  some  convenient  house  in  the  and  "P'*?*.  ,. 
town  of  Port  Clinton,  until  the  permanent  seat  of  justice  for  said  county  fn"port'ciinton. 
shall  be  established. 

[8327]  §  4.  That  there  shall  be  commissioners  appointed  agreeably  to  commissioners 

an  act  entitled  '*an  act  for  the  establishment  of  seats  of  justice,"  to  fix  """J".  "^f  .*P,. 
-   .       .        -  .  ,  i-  A  pointed  to  fix  a 

upon  a  permanent  seat  of  justice  for  said  new  county  of  Ottawa,  agree-  new  seat  of  jus- 
ably  to  the  above  recited  act.  ""■ 

[1^38]  §  5.  That  all  territory  now  in  the  county  of  Huron  north  of  the  cemin  territory 
north  hne  of  the  townships  of  Wakeman,  Townsend,  Norwalk,  Ridge-  to  be  attached  to 
field  and  Lyme,  which  includes  the  townships  of  Vermillion,  Florence,     "'  """'''• 
Berlin,  Milan  and  Huron,  and  also  a  strip  from  off  the  south  side  of 
the  townships  of  Oxford  and  Groton,  one  mile  in  width,  be,  and  the 
same  is  hereby  attached  to  the  county  of  Erie. 

[8329]  §  6.  That  all  suits,  whether  of  a  civil  or  criminal  nature,  which  pending  suiu 
shall  be  pending  within  the  limits  of  those  parts  of  the  counties  of  »»><'  »<:noni. 
Huron,  Sandusky,  Lucas  and  Erie,  affected  by  this  act,  either  by 
being  set  off  or  attached,  shall  be  prosecuted  to  final  judgment  and 
execution  within  the  respective  counties  to  which  they  belonged  pre- 
vious to  the  passage  of  this  act,  and  the  sheriff,  coroner  and  constables 
^of  the  counties  of  Huron,  Sandusky,  Lucas  and  Erie  respectively,  shall 
execute  all  such  process  as  shall  be  necessary  to  carry  into  effect  such 
suits,  prosecutions  and  judgments,  and  the  collectors  of  taxes  for  said 
counties,  shall  proceed  in  the  discharge  of  their  duty  as  they  would 
have  done  had  no  alteration  been  made. 

[8330]  §  7.  That  justices  of  the  peace,  township  and  county  officers,  justjces,  etc., 
within  the  counties  or  parts  of  counties  that  are  affected  by  this  act,  o^gj""'*' " 
shall  continue  to  exercise  the  duties  of  their  respective  offices  until  their 
term  of  office  expires,  in  the  same  manner  as  if  they  had  remained  in  ■ 
the  situation  they  were  before  the  passage  of  this  act. 

[8331]  §8.  There  shall  be  commissioners  appointed  agreeably  to  an  act  commissioners 
entided  "an  act  for  the  establishment  of  seats  of  justice,"  to  review  shaiibeap- 
the  seat  of  justice  of  Erie  county,  and  remove  the  same,  if  in  their  co^ty  wa. 
opinion  the  |>ublic  interest  requires  it;  but  it  shall  not  be  lawful  for 
said  commissioners  to  locate  the  seat  of  justice  at  any  place  other  than 
its  present  location,  unless  the  proprietors  of  the  lands,  or  other  indi- 
viduals, shall  furnish  the  county  of  Erie  with  a  good  and  valid  title,  in 
fee  simple  to  such  lands  as  may  be  necessary  for  the  erection  of  all 
public  buildings,  and  shall  also  erect  good  and  suitable  public  county 
buildings,  equal  to  those  in  Elyria,  Lorain  county,  without  expense  or 
the  levy  of  a  tax  in  said  county  of  Erie. 

§  9.       This  act  to  take  effect  from  and  after  its  passage. 


An  Act  to  erect  the  county  of  Lake. 

[Passed  March  6,  1840:  88  v.  102.] 

[8332]  §  I.  Beit  enacted,  etc.,  That  such  parts  of  the  counties  of  Boundaries  of 
Geauga  and  Cuyahoga  as  are  embraced  by  the  boundaries  herein-  '-*'"  county, 
after  described,  be,  and  the  same  are  hereby  erected  into  a  separate 
and  distinct  county,  which  shall  be  known  by  the  name  of  Lake,  and 
the  seat  of  justice  in  and  for  said  county,  shall  be,  and  is  hereby  fixed 
and  established  at  Painesville,  to  wit:  beginning  at  the  southwest  cor- 
ner of  Willoughby  township,  in  Cuyahoga  county  j  thence  east,  to  the 
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southeast  corner  of  Kirtland  township,  in  Geauga  county;  thence  north, 
to  the  southwest  corner  of  Concord  township;  thence  east,  to  the  south- 
west corner  of  Thompson  township;  thence  north,  to  the  hne  between 
townships  ten  and  eleven,  in  Thompson  township;  thence  east,  to  the 
county  hne  of  Geauga  county ;  thence  north,  to  the  Canada  Hne;  thence 
west,  along  said  Canada  line,  to  a  point  directly  opposite  to  the  west 
line  of  the  township  of  Willoughby,  in  Cuyahoga  county;  thence  south, 
to  the  place  of  beginning. 
To  reinain  at-        [8333]  §  2.  That  said  county  of  Lake  be,  and  remain  attached  to  the 
coumfesVom       counties  from  which  it  is  taken,  until  the  same  shall  be  organized  by 
which  it  is  taiten.  the  legislature. 

Seat  of  justice  [83341  §3.  '^^^  ^cat  of  justicc  for  Said  county  shall  be  and  is  hereby 
ftSnesviite  fixed  at  the  town  of  Painesville :  provided,  the  whole  expeiise  of  erect- 

ing public  buildings  shall  be  raised  by  voluntary  subscription,  and  na 
tax  shall  in  anywise  be  levied  for  that  purpose. 

An  Act  to  organize  the  county  of  Summit. 

[Passed  March  17.  1S40  :  38  v.  150] 

[83361  §  r.  Be  it  enacted,  etc. ,    That  the  t  ounty  of  Summit  be  and  the 

Summit  county  ■^■'11  •      J  •  j     ,•     • 

organized.  same  IS  hereby  organized  mto  a  separate  and  distmct  county. 

[8336]  §  2.  AH  justices  of  the  peace  and  constables  residing  within  the 

peac'e.'etc.,  shall    tcmtory  taken  from  the  counties  of  Portage,  Medina  and  Stark,  shall 

continue  in  office,  continue  to  discharge  the  duties  of  their  respective  offices  until  their 

commissions  or  terms  of  office  shall  expire,  and  their  successors  shall 

be  chosen  jind  qualified;  and  suits  commenced  before  die  taking  effect 

of  this  act,  shall  proceed  and  be  prosecuted  as  thopgh  this  act  had  not 

been  passed:   provided,  that  all  writs  and  other  legal  process  to  be 

issued  after  the  first  Monday  of  April  next  shall  be  styled  of  Summit 

county,  instead  of  Portage,  Medina  or  Stark  county. 

.   [8337]  §3.  That  on  the  first  Monday  of  April  next,  the  legal  voters 

officers "first'to  be  residing  within  the  limits  of  the  county  of  Summit,  shall  assemble  in 

chosen.  tjjejr  rcspective  townships,  at  the  usual  places  of  holding  elections,  and 

proceed  to  elect  their  different  county  officers,  in  the  manner  pointed 

out  in  the  act  to  regulate  elections,  who  shall  hold  their  offices  until 

the  next  annual  election,  and  until  their  successors  are  chosen  and 

qualified. 

„       r  T83381 S  4.  It  shall  be  the  duty  of  the  commissioners  of  said  county  of 

Duty  of  commis-     J-  .-'"^  ,-  •/-,  ^t  11  in 

sioners  of  Sum-  Summit,  ou  or  before  the  first  day  of  June  next,  to  take  charge  of  all 
gafd'^top'aupers!  paupers,  idiots  and  insane  persons  belonging  to  either  of  the  townships 
etc.  '   included  in  said  county  of  Summit,  and  now  supported  by  either  of 

the  counties  of  Portage,  Medina  or  Stark,  and  the  same  to  maintain 
thereafter  at  the  proper  expense  of  said  county  of  Summit. 
„,  .,  ,  ,    ,    [83391  §  5.  The  county  of  Summit,  for  judicial  purposes,  is  hereby 

Shall  be  attached     "l.      •      j    *^      ^>  1  •     1    ■     j-    •    1       •         v  j    ^i.       r     C  ^       .- 

to  the  third  judi-  attached  to  the  third  judicial  circuit,  and  the  first  court  ol  common 

ciai  circuit.  pleas  to  be  holdcn  in  said  county,  shall  commence  its  session  in  the 

town  of  Akron  on  the  second  day  of  July  next,  and  the  second  term 

of  said  court  shall  commence  on  the  eighth  day  of  December  next 

[8340]  §  6.  That  the  auditor  of  state,  in  the  re-apportionment  of  the 

shau'apportion'to  surpius  revcnuc,  received  from  the  general  government,  according  to 

Summit  county     the  enumeration  of  the  year  1839,  shall  apportion  to  the  county  of 

"urpfus"revenue°  Summit,   that  amount,   which  according  to   the   enumeration  of   the 

several  townships  taken  from  the  counties  of  Portage,  Medina  and 

Stark,  said  county  will  be  entitled  to  receive,  which  revenue  shall  be 

paid  to  the  order  of  the  fund  commissioners  of  said  county,  on  the 

ProTiso.  first  day  of  January,    1841 :    provided,  if  within  three  months  from 
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said  first  day  of  January,  1841,  said  fund  commissioners  do  ncrt  draw 
for  said  revenue,  the  auditor  of  state  shall.be  governed  in  the  dispo- 
sition of  the  same  by  the  twenty-first  section  of  the  act  to  provide  for 
the  distribution  and  investment  of  this  state's  proportion  of  the  surplus 
revenue,  passed  March  28,  1837. 

An  Act  to  organize  the  county  of  Lake. 

[Passed  March  'JO,  IglO :  38  v.  171.] 

[8341]  §  I.  Be  it  enacted,  etc.,    That  the  county  of  Lake  is  hereby  or-  Lake  county 
ganized  into  a  separate  and  distinct  county.  organized. 

[8«t42]§2.   That  all   suits  and    prosecutions   heretofore  commenced  pendine  Ruiu  and 
within  said  county  of  Lake  shall  be  prosecuted  to  final  judgment  and  prosecuUons  n»t 
execution  within  the  counties  of  Geauga  and  Cuyahoga,  in  the  same  ""**"«'• 
manner  they  would  have  been  had  not  the  county  of  Lake  been  erected; 
and  the  sheriffs,  constables,  and  coroners  of  the  counties  of  Geauga 
,  and  Cuyahoga,  respectively,  shall  execute  all  such  process  as  shall  be 
necessary  to  carry  into  effect  all  such  suits,  prosecutions  and  judgments ; 
and  all  justices  of  the  peace  within  those  parts  of  the  counties  of  Geauga 
and  Cuyahoga  which  have  been  erected  into  the  county  of  Lake,  shall 
continue  to  exercise  the  duties  of  their  respective  offices  until  their  terms 
of  office  shall  expire. 

[8343]  §3-  That  on  the  first  Monday  of  April  next,  the  legal  voters  when  county  offi- 
of  the  county  of  Lake  shall  assemble  within  their  respective  townships,  ccrs  first  to  be 
at  the  place  of  holding  elections,  and  elect  their  county  officers,  who  ''"°"°- 
shall  hold  their  offices  until  the  next  annual  election,  and  until  their 
successors  shall  be  elected  and  qualified. 
[83441  §4.  That  until  a  permanent  court-house  shall  be  erected,  the  ^. 

L  ■'J  9  .  J,  •,•  J/--J    where  the  courU 

courts  of  common  pleas  and  the  supreme  courts  within  and  for  said  to  be  held. 

county  of  Lake,  shall  be  held  in  the  town  house  in  the  town  of  Paines- 

ville. 

[8346]  §  S-  That  the  county  of  Lake  for  judicial  purposes  is  hereby  at-  g^^„  i^^  g„j,(.hed 
tached  to  the  fourteenth  judicial   circuit,  and  the  courts  of  common  to  the  fourteenth 
pleas  in  said  county,  for  the  year,  a.  d.  1840,  shall  be  liolden  as  fol-  '"'*''^'''  "^'"•"'^'• 
lows :  On  the  fifth  day  of  May,  the  thirteenth  day  of  July,  and  the  sixth  when  court  to 
day  of  October.    ' 

[8346]  §  6.  That  all  writs  and  process  issuing  after  the  first  Monday 
of  April  next,  shall  be  styled  of  Lake  county,  instead  of  Geauga  or  shailbi'st'yied 

Cuyahoga  county.  -  Lake  county. 

[83471 S  7.  That  the  auditor  of  state  in  the  re-apportionment  of  the  sur-  ,  ^. 

1  "^  .        ,    ^  ,  ,  '  "^  ,.  .       Auditor  of 

plus  revenue  received  from  the  general  government,  according  to  the  .<:iatc's  dunes  in 
enumeration  of  the  year  1839,   shall  apportion  to  the  county  of  Lake  oftf?pTul''?e""'^ 
the  amount  to  which  said  county  is  entitled,  according  to  the  popula-  nue. 
tion  of  the  townships  taken  from  the  counties  of  Cuyahoga  and  Geauga, 
which  amount  shall  be  paid  under  the  direction  of  the  auditor  of  state 
to  the  fund  commissioners  of  said  county,  on  the  first  day  of  January, 
1841,  by  the  fund  commissioners  of  the  counties  of  Geauga  and  Cuya- 
hoga,  transferring  such  amount  of  stocks  and  bonds  taken  for  the 
investment  of  said  fund  to  the  fund  commissioners  of  the  county  of 
Lake  as  will  meet  the  proportions  due  from  said  counties  to  the  county 
of  Lake. 

[8848]  §8.  That  in  all  elections  for  members  of  congress  the  county  Attached  to  ih« 
of  Lake  shall  be  attached  to  the  sixteenth  congressional  district.  d^JricI!''  '^°"'' 

[8349]  §  9.  That  it  shall  be  the  duty  of  the  commissioners  of  said  county  nu,iesof  thecom- 
ofLake,  on  or  before  the  first  Monday  of  June  next,  to  take  charge  of  mis»ioncrsofLake 
all  paupers,    idiots,  and  insane  persons   belonging   to  either  of    the  pe^" «"  °  '*'"' 
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townships  included  in  the  said  county  of  Lake,  and  now  supported  by 
either  of  the  counties  of  Geauga  or  Cuyahoga,  and  the  same  to  inain< 
tain  thereafter  at  the  proper  expense  of  said  county  of  Lake. 


Part  of  Clay  town- 
ship in  Ottawa 
county  attached 
to  Sandusky 
county. 


An  Act  to  attach  a  part  of  Clay  township,  in  Ottawa  county,  to  the 
county  of  Sandusky. 

(Pa-tsed  March  23,  1840:  88  v.  201.] 

[8360]  §  r.  Be  it  enacted,  etc. ,  That  all  that  part  of  Clay  township  in 
Ottawa  county,  as  follows :  commencing  at  the  southwest  corner  of  sec- 
tion twenty-three,  thence  north  to  the  northwest  corner  of  section 
eleven,  thence  west  to  the  Wood  county  line,  be,  and  the  same  is 
hereby  attached  to  the  county  of  Sandusky. 


fioundaries  of 

Wyandot 

•ounty. 


An  Act  to  erect  the  new  county  of  Wyandot,  and  alter  t/ie  boundaries  of 
the  county  of  Crauford. 

[Passed  February  3,  184.5:  43  v.  61.) 

[S351]  §  I.  Be  it  enacted,  etc.,  Xhat  such  parts,  of  thp  counties  of  Craw- 
ford, Marion,  Hardin  and  Hancock,  as  are  embraced  within  the  bound- 
aries hereinafter  described,  be,  and  the  same  are  hereby  erected  into 
a  separate  and  distinct  county,  which  shall  be  known  by  the  name  of 
Wyandot,  and  the  seat  of  justice  within  and  for  said  county  shall  be 
and  is  hereby  fixed  and  established  at,  or  in  the  immediate  vicinity  of. 
Upper  Sandusky,  to  wit :  beginning  at  the  southeast  corner  of  section 
ten,  in  township  four,  south,  in  range  fifteen  of  the  public  survey  of 
lands,  in  Marion  county,  and  running  thence  north  on  the  sectional 
lines,  through  Crawford  county,  to  the  north  line  thereof,  between  sec- 
tions two  and  three,  in  township  one,  south,  in  range  fifteen,  aforesaid, 
which  line  shall  form  the  east  boundary  of  said  county  of  Wyandot, 
and  the  west  line  of  Crawford  county ;  thence  west  on  the  base  line  to 
the  nortbwest  corner  of  section  two,  in  township  one,  south,  of  range 
twelve,  in  Hancock  county;  thence  south  on  the  sectional  line  to  the 
northeast  corner  of  section  twenty-two,  in  the  township  and  range  last 
aforesaid ;  thence  west,  on  the  section  line  to  the  northwest  corner  of 
said  section  twenty-two ;  thence  south  on  the  sectional  line  to  the  south 
line  of  said  township,  as  priginally  surveyed,  between  sections  thirty- 
three  and  thirty-four ;  thence  west  on  said  township  line  to  the  north- 
west corner  of  section  five,  in  township  two,  south,  of  the  range  last 
aforesaid;  thence  south'  on  the  sectional  line,  through  said  township 
two,  to  the  south  line  thereof,  at  the  northwest  corner  of  section  five, 
in  township  three,  south,  of  the  range  last  aforesaid,  in  the  county  of 
Hardin ;  thence  east  to  the  northeast  corner  of  said  section  five ;  thence 
south  on  the  sectional  line  to  the  southwest  corner  of  section  nine,  in 
township  four,  south,  in  the  range  last  aforesaid;,  thence  east  to  the 
northwest  corner  of  section  thirteeti,  in  the  township  and  range  last 
aforesaid  ;  thence  south  to  the  southwest  corner  of  said  section  thirteen ; 
thence  east  on  the  sectional  line  to  the  southeast  corner  of  section  thir- 
teen, in  township  four,  south,  of  range  thirteen;  thence  north  to  the 
northeast  corner  of  said  last  mentioned  section  thirteen ;  thence  east, 
on  the  sectional  line,  to  the  place  of  beginning ;  provided  that  the  pas- 
sage of  this  act  shall  not  prevent  the  Mad  River  and  Lake  Erie  Railroad 
Company  from  extending  an  arm  from  the  main  track  of  said  railroad 
to  the  town  of  Findlay,  in  the  county  of  Hancock,  as  was  secured  to 
said  company  in  the  original  act  of  incorporation. 
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[8352]  %  2.  That  for  the  purpose  of  restoring  to  the  county  of  Craw-  Ea»tern  and 
ford  its  constitutional  amount  of  territory,  the  eastern  and  southern  *?'"*'f "^r ''"^rj'S 
limits  of  said  county  shall  be  extended  in  the  manner  following,  to  wit:  coun°y  ex'tended 
beginning  at  the  present  northeast  comer  of  said  county  of  Crawford, 
and  running  thence  east,  on  the  line  dividing  the  counties  of  Huron 
and  Richland  to  the  northeast  corner  of  section  three,  in  Auburn  town- 
ship, in  said  county  of  Richland;  thence  south  on  the  sectional  line 
through  the  townships  of  Auburn,  Vernon  and  Sandusky,  to  the  south- 
east corner  of  section  ten,  in  the  township  of  Bloomfield,  in  said  county 
of  Richland ;  thence  west,  on  the  sectional  line  so  as  to  take  two  sec- 
tions in  width  from  the  north  tier  of  sections  in  Marion  county  to  the 
point  designated  in  the  first  section  of  this  act,  as  the  place  of  begin- 
ning in  the  description  of  the  boundaries  of  Uie  county  of  Wyandot, 
and  the  territory  included,  and  lying  between  said  extended  limits,  and 
the  present  boundaries  of  Crawford  county  is  hereby  attached  to,  and 
made  a  part  of  said  county  of  Crawford. 

[8363]  §  3.  That  all  suits,  whether  of  a  civil  or  criminal  nature,  which  Pending  suits 
shall  be  pending  within  those  parts  of  the  counties  of  Crawford,  """^  prosecutions 
Marion,  Hardin  and  Hancock,  so  to  be  set  off  and  erected  into  a  new 
county,  previous  to  the  organization  of  the  said  county  of  Wyandot, 
and  all  suits  pending  within  those  parts  of  Richland  and  Marion  coun- 
ties, which  are  hereby  attached  to  the  county  of  Crawford,  previous 
to  the  first  Monday  of  April,  in  the  year  one  thousand  eight  hundred 
and  forty-five,  shall  be  prosecuted  to  final  judgment  and  execution 
within  the  counties  of  Crawford,  Marion,  Hardin,  Hancock  and  Rich- 
land, respectively,  in  the  same  manner  as  though  the  said  county  of 
Wyandot  had  not  been  erected,  and  the  said  portions  of  Richland  and 
Marion  counties  had  not  been  attached  to  the  county  of  Crawford; 
and  the  sheriffs,  coroners  and  constables  of  the  said  counties,  respect- 
ively, shall  execute  all  such  process  as  shall  be  necessary  to  carry  into 
effect  such  suits,  prosecutions  and  judgments ;  and  the  collectors  of  taxes 
for  the  said  counties,  respectively,  shall  collect  all  taxes  that  shall  be 
levied  and  remain  unpaid  within  the  aforesaid  portions  of  their  re- 
spective counties,  before  and  until  the  said  first  Monday  of  April,  one 
thousand  eight  hundred  and  forty-five. 

[8354]  §4.  That  all  justices  of  the  peace,  within  those  parts  of  the  justices  and  con- 
counties  of  Crawford,  Marion,  Hardin  and  Hancock,  which  by  this  stables  continued 
act,  are  erected  into  the  county  of  Wyandot,  and  also,  within  those  '"  ''^'''' 
parts  of  the  counties  of  Richland  and  Marion,  which,  by  this  act,  are 
attached  to  the  county  of  Crawford,  shall  continue  to  exercise  the  func- 
tions and  discharge  the  duties  of  their  respective  offices  until  their 
time  of  service  shall  expire,  and  their  successors  be  elected  and  quali- 
fied, in  the  same  manner  as  if  they  had  been  commissioned  for  the 
counties  of  Wyandot  and  Crawford,  respectively;  and  all  suits  com- 
menced before  the  first  Monday  of  April,  one  thousand  eight  hundred 
and  forty-five,  shall  be  prosecuted  as  though  this  act  had  not  been 
passed;  provided  that  all  writs,  and  other  legal  process,  within  the  ter- 
ritory hereby  attached  to  the  county  of  Crawford,  shall  be  styled  of 
Crawford  county,  and  writs  and  other  legal  process,  within  the  terri- 
tory hereby  erected  into  the  county  of  Wyandot,  shall  be  styled  of  the 
county  of  Wyandot,  after  the  first  Monday  of  April,  one  thousand 
eight  hundred  and  forty-five. 

[8365J  §  5.  That  the  legal  voters  residing  within  the  limits  of  the  county 
of  Wyandot,  shall  on  the  first  Monday  m  April,  in  the  year  one  thou-  Zni^xlntu^ 
sand  eight  hundred  and  forty-five,  assemble  in  their  respective  town-  sho'en- 
ships,  at  the  usual  place  of  holding  elections,  (where  the  usual  places 
of  holding  elections  are  within  the  limits  of  the  county  of  Wyandot, 
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Duty  of  the  com- 
missK^ners  of  Wy- 
andot county  as 
to  contracts,  etc., 
for  lands  for 
county-seat. 


and  in  cases  of  fractional  townships  where  the  usual  places  of  holding 
elections  are  not  included  within  the  limits  of  the  county  aforesaid,  the 
voters  residing  in  each  of  such  fractional  townships,  shall  assemble  in 
the  township  immediately  adjoining  such  fractional  township,  and  lying 
towards  the  center  of  said  county,)  and  proceed  to  elect  the  different 
county  officers  in  the  manner  prescribed  in  the  act  to  regulate  elections, 
who  shall  hold  their  offices  until  the  next  annual  election,  and  until 
their  successors  are  chosen  and  qualified. 

[835G]  §  6.  It  shall  be  the  duty  of  the  commissioners  of  Wyandot 
county,  when  elected  and  qualified,  to  make  the  most  favorable  con- 
tract or  contracts  with  the  government  of  the  United  States,  or  with 
any  person  or  persons  for  donations  of  land,  town  lots,  moneys,  or 
other  property,  for  the  erection  of  county  buildings,  either  in  the  town 
of  Upper  Sandusky,  or  on  land  adjoining  the  same,  as  they  may  think 
most  advantageous  to  the  county  of  Wyandot ;  provided  that  the  county 
buildings  of  Wyandot  county  shall  not  be  erected  at  a  greater  distance 
than  one-fourth  of  a  mile,  from  the  state  road,  leading  from  Columbus, 
through  Delaware,  Marion  and  Upper  Sandusky,  to  Lower  Sandusky. 

[8357]  §  7.  That  portion  of  the  county  of  Richland,  which  is  by  this 
act  attached  to  the  county  of  Crawford,  shall  be  exempt  from  all  taxa- 
tion for  the  existing  debts  of  said  county  of  Crawford. 

[8358]  §  8.  The  commissioners  of  the  respective  counties  from  which 
territory  is  hereby  taken  shall  have  power,  immediately  upon  the  pas- 
sage of  this  act,  to  attach  fractional  townships  to  other  townships  in 
their  respective  counties,  or  to  organize  such  fractional  townships  into 
separate  townships  as  they  may  deem  expedient,  which  power  shall  ex- 
tend to  the  counties  of  Crawford  and  Wyandot,  for  the  purpose  of 
disposing  of  fractions  coming  within  the  limits  of  said  counties,  made 
by  this  act. 

[8369]  §  9.  That  the  territory  hereby  taken  from  the  county  of  Hardin 
for  the  erection  of  the  county  of  Wyandot,  shall  be  held  liable  in  a 
just  and  equal  proportion  with  the  remainipg  territory  of  the  said 
county  of  Hardin,  for  the  amount  of  stock  subscribed  by  the  commis- 
sioners of  said  county  to  the  Mad  River  and  Lake  Erie  RaQroad  Com- 
pany, and  shall  be  subjected  to  the  payment  of  such  tax  or  taxes  as 
may  from  time  to  time  be  assessed  by  the  commissioners  of  said  county 
for  the  purpose  of  paying  the  principal  of  the  stock  subscribed  as  afore- 
said, or  the  interest  arising  thereon  as  the  case  may  be;  that  the  terri- 
tory hereby  taken  from  the  county  of  Hancock,  for  the  erection  of  the 
county  of  Wyandot,  shall  be  liable  for  an  equal  and  just  proportion 
with  the  remaining  territory  of  said  county,  of  the  tax  or  taxes  which 
may  be  assessed  by  the  commissioners  of  Hancock  county  for  the  pur- 
pose of  constructing  an  arm  or  branch  of  a  railroad  from  the  main  track 
of  the  Mad  River  and  Lake  Erie  Railroad  to  the  county  seat  of  Hancock 
county,  and  that  the  tax  so  assessed  by  the  commissioners  of  the  said 
counties  of  Hardin  and  Hancock  shall  be  collected  in  the  same  man- 
ner state  and  county  taxes  are  collected. 


Portion   of    Rich- 
land county  ex- 
empt from  taxa- 
tion. 

Power  of  commis- 
sioners as  to  frac- 
tional townships. 


What  as  to  terri- 
tory taken  from 
Hardin  county. 


What  as  to  terri- 
tory taken  Han- 
cocK  county. 


An  Act  declaratory  of  the  ninth  section  of  the  act  to  erect  the  new  county  of 
Wyandot,  and  alter  the  boundaries  of  the  county  of  Crauford. 

(Passed  March  4,  1845:  48  v.  184.) 

Territory  taken  [8360]  %\.  Be  it  enocUd,  etc.,  That  the  territory  taken  from  the  county 
Mu"t''lnd'M-  of  Hancock,  and  attached  to  the  county  of  Wyandot,  shall  not  be 
Mxe/to  w^n-  held  liable  for  any  tax  that  may  be  assessed  by  the  commissioners  of 
?o  be°hd7urbie  Hancock  county,  for  raikoad  purposes,  that  was  not  authorized  by  law 
for  certain  taxes.  tQ  be  assessed  at  the  time  of  the  passage  of  the  act  to  erect  tiie  new 
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county  of  Wyandot,  atjd  alter  the  boundaries  of  the  county  of  Craw- 
ford. 

An  Act  to  erect  the  county  of  Defiance. 

[Passed  March  4,  1S45:  43  v.  191.) 

[8361]  §  I.  Be  it  enacted,  etc..  That  such  parts  of  the  counties  of  Will-  Boundaries  of 
iams,  Henry,  and  Paulding,  as  are  embraced  in  the  boundaries  here-  t'eSanc'  couaty.  ' 

inafter  described,  be,  and  the  same  are  hereby  erected  into  a  separate 
and  distinct  county,  which  shall  be  known  by  the  name  of  Defiance, 
to  wit :  beginning  on  the  Indiana  state  line,  where  the  line  between 
towns  five  and  six,  north,  in  Williams  county,  intersects  said  state  line; 
thence  east  on  said  town  line  to  the  east  line  of  range  five;  thence 
south  on  said  range  line  to  the  north  line  of  Putnam  county ;  thence 
west  on  said  Putnam  county  line  to  the  east  line  of  Paulding  county ; 

thence  north  on  said  Paulding  county  line  to  the  point  where  the  sec-  ^ 

tion  line,  between  sections  thirteen  and  twenty-four,  town  three,  north,  ^ 

range  four,  east,  intersects  said  county  line;  thence  west  on  section 
lines  to  the  west  line  of  said  township ;  thence  north  on  said  township 
line  to  the  present  south  line  of  Williams  county ;  thence  west  on  said 
Williams  county  line  to  the  Indiana  state  line;  thence  north  on  the 
Indiana  state  line  to^the  place  of  beginning. 

[8362]  §  2,  The  seat  of  justice  within  and  for  said  county  of  Defiance  vvherc  ihc  seat  of 
shall  be,  and  is  hereby  fixed,  and  permanently  established,  at  the  town  justice  shaii  be 
of  Defiance.  ^°"'"' 

[8363]  §  3.  That  all  suits,  whether  of  a  civil  or  criminal  nature,  which  Pending  suits  and 
shall  be  pending  within  those  parts  of  the  counties  of  Williams,  Henry  actions  shaii  be 
and  Paulding,  so  set  off,  and  erected  into  a  new  county,  previous  to  Sna'Tudgment, 
the  first  Monday  of  April,  one  thousand  eight  hundred  and  forty-five,  *"• 

shall  be  prosecuted  to  final  judgment  and  execution  within  the  coun-  ', 

ties  of  Williams,  Henry  and  Paulding,  respectively,  in  the  same  man- 
ner as  though  the  said  county  of  Defiance  had  not  been  erected;  and 
the  officers  of  said  counties,  respectively,  shall  execute  all  such  process 
as  shall  be  necessary  to  carry  into  effect  such  suits,  prosecutions  and 
judgments;  and  the  collectors  of  taxes,   for  the  said  counties  respect- 
ively, shall  collect  all  taxes  that  shall  be  levied  and  unp>aid,  within  the 
aforesaid  portions  of  their  respective  counties,  at  the  time  of  the  passage 
of  this  act. 
[8364]  §4.  That  all  justices  of  the  peace,  and  oth^r  township  officers,  j^^^^^ts  of  the 
within  those  parts  of  the  counties  of  Williams,  Henry  and  Paulding,  peace,  etc.,  to 
which  by  this  act  are  erected  into  the  county  of  Defiance,  shall  con-  '^°°"'""  '"  °®='- 
tinue  to  exercise  the  functions,  and  discharge  the  duties  of  their  re- 
spective offices,  until  their  time  of  service  shall  expire,  and  until  their 
successors  shall   be   elected  and  qualified,   in  the  same  manner  as  if 
they  had  been  elected  or  commissioned  for  the  county  of  Defiance; 
and  all  writs  and  other  legal  process  within  the  territory  hereby  erected 
into  the  county  of  Defiance  shall  be  styled  as  of  the  county  of  Defi- 
ance, on  and  after  the  first  Monday  of  April,  one  thousand  eight  hun- 
dred and  forty-five.  ' 

[8365]  §  5.  That  the  commissioners  of  Paulding  county  shall  have  po„„  j,f  t^e 
power,  immediately  upon  the  passage  of  this  act,  to  attach  the  south  commissioners  of 
half  of  Auglaize  township,  to  any  adjacent  township  in  such  county,  to*"atta"c^  certain 
or  to  organize  said  half  township  into  a  separate  township,  and  to  add  '"•"'"'y.  =«<:• 
any  adjacent  territory  to  the  same,  if  they  shall  deem  it  expedient,  just 
and  proper  to  do  so;  which  power  shall  extend  to  the  commissioners 
of  the  county  of  Defiance,  for  the  purpose  of  disposing  of  the  north 
half  of  Auglaize  township. 
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Time  for  holding    [8366]  §  6.  That  the  associatc  judges  of  Defiance  county  shall  have 
county'offices!       powcr   to  appoint   a  time  for  the  holding  of  an  election  to  fill  such 
county  offices,  in  said  county,  as  they  shall  deem  necessary,   which 
election  shall  be  notified  and  conducted  in  the  manner  prescribed  in 
the  act  to  regulate  elections;  and  the  county  officers,  so  elected,  shall 
hold  their  offices  until  the  next  annual  election,  and  until  their  suc- 
cessors are  elected  and  qualified. 
Terriiory  taken      [8367]  §  7.  That  such  part  of  the  territory  of  Williams  county,  as  is 
from  Williams       by  this  act  included  in  the  county  of  Defiance,  shall  stand  charged 
cha?ged'wiVh  ctr-  and  be  liable  to  said  county  of  Williams  for  the  debts  of  said  Williams 
tain  taxes.  county,  in  the  proportion  the  total  valuation  of  the  taxable  property 

as  charged  upon  the  tax  duplicate  of  said  county  at  the  time  of  the 
passage  of  this  act,  in  said  territory  so  included  in  Defiance  county, 
bears  to  the  valuation  of  the  taxable  property  left  in  said  Williams 
county ;  provided  said  territory  shall  not  be  liable  for  the  payment  of 
any  portion  of  said  debt  of  Williams  county  that  has  been  contracted, 
or  incurred,  by  the  removal,  location,  or  establishment  of  ihe  seat  ol 
justice  of  said  Williams  county  at  Bryan,  or  by  the  erection  or  prepa- 
ration to  erect  public  buildings  at  Bryan. 
How  amount  of  [8368]  §  8.  That  for  the  purpose  of  ascertaining  the  just  and  true 
Si''Jd*""""  amount  of  said  debt,  chargeable  in  the  manner  specified  in  the  preced- 
ing section  upon  said  territory  taken  from  Williams  county,  the  county 
auditor  of  Williams  county  is  hereby  required  to  furnish  the  county 
commissioners  of  the  county  of  Defiance  a  full  and  true  statement  of 
the  aggregate  debt  of  Williams  county,  specifying  the  time  wTien,  the 
manner  in  which,  and  the  object  for  which  said  debt  was  contracted  or 
incurred;  also  a  statement  of  the  amount  of  taxes  of  said  territory 
which  have  been  used  or  appropriated  to  the  expenses  of  removal  or 
establishment  of  the  seat  of  justice  at  Bryan,  or  in  the  erection  of,  or 
preparation  to  erect,  public  buildings,  and  also  a  statement  of  the  total 
valuation  of  the  taxable  property  of  said  territory  so  taken  from  Will- 
iams county,  and  of  that  remaining  in  Williams  county,  respectively, 
which  statement  the  said  auditor  shall  furnish  said  commissioners  on 
or  before  the  first  Monday  of  August  next,  verified  by  his  oath,  and 
the  county  commissioners  of  said  county  of  Defiance,  upon 'the  re- 
ceipt of  the  said  statements,  and  upon  being  satisfied  of  their  correct- 
ness, are  hereby  authorized,  from  year  to  year,  to  levy  upon  the  tax- 
able property  within  said  territory,  so  taken  from  Williams  county,  such 
taxes  as  may  be  necessary  for  the  payment  of  the  indebtedness  of  said 
territory,  so  ascertained,  and  in  anticipation  of  the  said  payment,  to 
issue  orders  upon  the  treasurer  of  the  county  of  Defiance,  payable 
with  interest,  to  the  order  of  the  commissioners  of  Williams  county, 
within  ten  years  from  the  passage  of  this  act,  to  the  full  amount  of 
such  proportion  of  said  debt. 
The  territory  [8369]  §  9.  The  territory,  by  this  act,  taken  from  Henry  and  Pauld- 
and'pau'iSn  "'^'^  '"S  counties,  and  included  in  said  county  of  Defiance,  shall  stand 
counties  an"<fin-  charged,  and  be  liable  to  the  respective  counties  from  which  such  ter- 
alTct'count^' w  ntory  is  taken,  for  the  debts  of  said  counties,  in  the  same  proportion, 
stand-charge^  upon  the  Same  terms,  and  under  the  same  provisions  as  by  the  seventh 
uies.*^"^""'"  "  '  section  of  this  act  the  territory  taken  from  Williams  county  is  made 
liable  to  said  Williams  county,  and  the  same  regulations  and  provis- 
ions provided  in  the  eighth  section  of  this  act,  for  ascertaining  and 
liquidating  the  proportion  of  the  debts  of  said  Williams  county,  charged 
upon  the  territory  taken  from  said  county,  shall  extend  and  apply  with 
equal  force  and  effect  to  the  counties,  and  county  offices,  respectively, 
of  Henry  and  Paulding  counties. 
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An  Act  to  erect  the  county  of  Mahonir^. 

[Passed  February  IS,  U4S:  44  v.  116.] 

[8370]  §1.  Be  it  enacted,  etc..  That  so  much  of  the  counties  of  Trum-  Boundaries  of  Ma- 
bull  and  Columbiana  as  come  within  the  following  limits  or  bound-  honing  county, 
aries,  be,  and  the  same  are  hereby  erected  into  a  separate  county, 
which  shall  be  known  by  the  name  of  Mahoning,  with  the  county 
seat  at  Canfield,  to  wit:  beginning  at  the  northeast  corner  of  the 
township  of  Coitsville,  in  the  first  range  of  townships  in  the  Western 
Reserve;  thence  west,  along  the  south  lines  of  the  townships  of  Hub- 
bard, Liberty,  Weathersfield,  Lordstown,  and  Newton  in  Trumbull 
county,  to  the  bouijdary  line  between  Portage  and  Trumbull;  thence 
south,  along  said  boundary  line  to  the  southeast  corner  of  Deerfield, 
in  said  county  of  Portage;  thence  west,  along  the  south  line  of  the 
township  of  Deerfield,  to  the  boundary  line  between  Stark  and  Colum- 
biana counties;  thence  south,  along  said  boundary  line,  to  the  south- 
east corner  of  the  township  of  Lexington,  in  said  Stark  county;  thence 
east,  along  the  north  lines  of  the  townships  of  Knox  and  Butler,  in 
Columbiana  county,  to  the  west  line  of  Perry,  in  said  county;  thence 
north,  on  said  west  line,  to  the  northwest  corner  of  said  township; 
thence  east,  along  the  north  line,  to  the  northeast  corner  of  said  town- 
ship; thence  south,  along  the  east  line,  to  the  north  line  of  the  town- 
ship of  Salem,  in  the  said  county  of  Columbiana;  thence  east,  along 
the  north  line  of  the  townships  of  Salem,  Fairfield  and  Unity,  in 
said  county,  to  the  boundary  line  between  the  state  of  Ohio  and 
the  state  of  Pennsylvania;  thence  north,  along  said  boundary  line, 
to  the  place  of  beginning ;  embracing  within  the  boundaries  aforesaid, 
the  townships  of  Poland,  Coitsville,  Boardman,  Youngstown,  Capfield, 
Austintown,  Ellsworth,  Jackson,  Berlin,  and  Milton,  parts  of  Trum- 
bull county;  and  Smith,  Goshen,  Greene,  Beaver,  and  Springfield, 
parts  of  Columbiana  county. 

[8371]  §  2.  That  all  suits,  whether  of  a  civil  or  criminal  nature,  which  pending  suits  and 
shall  be  pending  within  the  limits  of  those  parts  of  the  counties  of  actions  «haii  be 
Trumbull  and  Columbiana,  so  to  be  set  off  and  erected  into  a  new  SnaUudgment. 
county,  previous  to  the  organization  of  the  said  county  of  Mahoning, 
and  all  suits  pending  within  the  limits  of  the  townships  composing 
said  county  of  Mahoning,  mentioned  in  the  first  section  of  this  act, 
shall  be  prosecuted  to  final  judgment  and  execution,  within  the  coun- 
ties of  Trumbull  and  Columbiana,  respectively,  in  the  same  manner 
they  would  have  been  if  the  said  county  of  Mahoning  had  not  been 
erected;  and  the  sheriffs,  coroners,  and  constables,  of  the  said  counties 
respectively,  shall  execute  all  such  process  as  shall  be  neces.sary  to 
carry  into  effect  such  suits,  prosecutions,  and  judgments ;  and  the  col- 
lectors of  taxes  .for  the  said   counties,  respectively,  shall   collect  all 
taxes  that  shall  be  levied  and  unpaid  within  the  parts  of  the  aforesaid 
counties,  previous  to  the  taking  effect  of  this  act. 

[8372]  §3.  That  all  justices  of  the  peace,  within  those  parts  of  the  ;„„;£«  of  th« 
counties  of  Trumbull  and  Columbiana  which  by  this  act  are  erected  into  peace,  etc.,  to 
a  new  county  shall  continue  to  exercise  the  duties  of  their  offices  until  '°"""'"  "•  °  '=*■ 
their  times  of  service  shall  expire,  in  the  same  manner  as  if  they  had 
been  commissioned  for  the  county  of  Mahoning. 

[8373]  §  4-  That  on  the  first  Monday  in  April  next,  the  legal  voters  ^,,^^  county 
residing  within  the  county  of  Mahoning,  shall  assemble  within  their  officers  shall  firw 
respective  townships,  at  the  usual  place  of  holding  elections,  and  '"  "^'""'"■ 
proceed  to  elect  their  different  county  officers,  who  shall  hold  their 
offices  until  the  next  annual  election,  and  until  their  successors  are 
elected  and  qualified. 
VOL.  II — -29 
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Where  common      [8374]  §  5.  That  the  court  of  common  pleas  and  supreme  court,  of 
co'uVt5'iobe''htw'  *''*'*^  county,  shall  be  holden  at  some  convenient  house,  in  the  town 

°  "  ■  of  Ta-field,  until  suitable  county  buildings  shall  be  erected. 

M.Tintenance  of      [8376]  §  6.  That  all   paupcrs,  idiots  and  insane  persons,   belonging 

persons  subject      to  either  of  the  townships  included  in  said  county  of  Mahoning,  and 

to  chanty.  ^j^^  ^^.^  supported,  at  the  time  of  the  passage  of  this  act,  by  either 

of  the  counties  of  Trumbull  or  Columbiana,  shall  hereafter  be  maii;- 

tained  at  the  proper  expense  of  the  townships  to  which  said  persons 

severally  belong,  until  such  time  as  the  commissioners  of  said  county 

shall  establish  a  poor-house,  agreeably  to  the  act  authorizing  the  same. 

Shan  be  attached    [8876]  §7.  That  the  Said  county  of  Mahoning  shall  be  attached  to 

to  the  third  judi-  and  form  a  part  of  the  third  judicial  circuit  of  the  court  of  common 

cial  district.  1  r     1  ■  .  * 

pleas  of  this  state. 
Bond  shall  be         [8377]  §  8.  That  beforc  the  s6at  of  justice  shall  be  considered  per- 
of'cert^ain''sum  foJ  mancntly  established  at  Canfield,  the  proprietors  or  citizens  thereof 
erection  of  public  shall  give  bond  with  good  and  sufficient  security,  payable  to  the  com- 
buiidings.  missioners  of  said  county,  hereafter  to  be  elected,  for  the  sum  of  five 

thousand  dollars,  to  be  applied  in  erecting  public  buildings  for  said 

county;  and  that  the  citizens  of  Canfield  shall,  also,  donate  a  suitable 

lot  of  ground  on  which  to  erect  public  buildings. 
When  to  uke  §  9.       That  this  act  shall  take  effect  from  and  after  the  first  day 

of  March,  one  thousand  eight  hundred  and  forty-six. 


effect. 


An  Act  to  ertct  the  county  of  Ashland. 

Puccd  February  M,  1846:  44  v.  172.] 

Boundaries  of  18378]  §  I.  Bc  it  tnoctfd,  ftc,  That  all  that  part  of  the  counties  of 
Ashland  coumy.  Rjchland,  Wayne,  Huron,  and  Lorain,  within  the  boundaries  herein- 
after described,  be,  and  the  same  is  hereby  laid  off  and  erected  into 
a  separate  county,  which  shall  be  known  by  the  name  of  Ashland; 
commencing  on  the  southern  line  of  the  township  of  Lake,  in  Wayne 
county,  at  a  point  one  mile  west  of  the  southeast  corner  of  said  town- 
ship, where  the  section  line  meets  the  south  line  of  said  township; 
thence  north  along  said  section  line,  in  said  township,  and  continu- 
ously upon  the  same  section  line,  through  the  townships  of  Mohican, 
Perry,  and  Jackson,  in  said  county  of  Wayne,  to  the  north  line  of 
said  county;  thence  west,  on  the  said  north  line  of  Wayne  county, 
to  the  point  where  the  east  line  of  the  township  of  Sullivan,  in  Lorain 
county,  intersects  said  north  line  of  Wayne  county;  thence  north,  on 
the  east  line  of  said  township  of  Sullivan,  to  the  northeast  corner  of 
said  township ;  thence  west,  along  the  north  line  of  the  townships  of 
Sullivan  and  Troy,  in  Lorain  county,  and  continuously  along  the  north 
line  of  the  township  of  Rui^gles,  to  the  point  where  said  west  line 
meets  the  north  line  of  Richland  county;  thence  east,  on  the  north 
line  of  Richland  county,  to  the  east  lino  of  section  five,  in  Clear 
Creek  township,  in  said  county ;  tiience  south,  along  said  secticrfal 
line,  through  Clear  Creek  and  Ivlilton  townships,  to  the  point  where 
it  intersects  the  Blackfork  stream  of  the  Mohican ;  thence,  along  the 
center  of  said  stream,  to  the  west  line  of  section  eleven,  in  Mifflir 
township;  thence  south,  along  said  sectional  line,  through  Mifflin 
township,  and  into  Monroe  township,  to  the  southwest  corner  of 
section  fourteen,  in  said  township;  thence  east  two  miles,  to  ihe 
western  line  of  Greene  township;  thence  along  the  western  line  ot 
Greene  and  Hanover  townships,  to  the  southern  boundary  of  Rich- 
land county;  thence  east,  along  the  southern  line  of  Hanover  town- 
ship, to  the  southeast  comer  of  said  county;  thence  nordi,  along  the 
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eastern  line  of  Hanover  and  Greene  townships,  to  the  southwest  corner 
of  Lake  township,  in  Wayne  county;  thence  east,  along  the  southern 
line  of  said  township,  to  the  place  of  beginning. 
r8S791  §  2.  That  the  said  county  of  Ashland  shall,  from  and  after  the  .  t,    j 

t^^      J".,.  ,  ,,•'  .,         iii         ,  1  Ashland  county 

passage  of  this  act,    be,  and  the   same    is   hereby  declared  to  be  a  organiied. 
separate   and   distinct  county,   and  entitled   to  all    the  rights    and 
privileges  appertaining  to  the  same. 

[8^0]  §3.  That  all  judicial  proceedings,   either  civil  or   criminal,  p„di„g  ,„!,»  a„d 
pending  at  the  time  this  act  takes  effect,  in  either  of  those  parts  of  actions  shall  be 
the  several  counties  from  which  the  county  of  Ashland  is  taken,  shall  Sluj'judgnient. 
be  prosecuted  to  final  effect,  and  in  the  same  manner  as  if  this  act 
had  not  been  passed ;  and  all  taxes,  fines,  forfeitures  and  fees  shall  be 
collected  in  the  above  counties,  respectively,  as  if  the  said  county  of 
Ashland  had  not  been  erected. 

[8381]  §4.  That  all  justices  of  the  peace,  and  other  township  officers,  Ju»tice««ndo«h«» 
within   those  parts  of  the  several  counties  from  which  the  county  of  "inurii'offic"" 
Ashland  is  taken,  shall   continue  to  hold  and  exercise  the  duties  of 
their  respective  offices,  until  their  term  of  service  expires,  in  the  same 
manner  as  if  they  had  been  elected  for  the  county  of  Ashland. 

[88821  §  S.  All  writs   and   other   legal    process   within    the   territory  ^. 

.'•.-'"■'^j.  .1111.         »ij  /•!  When   wrm  ini 

hereby  erected  into  a  new  county,   shall  be  styled  as  of  the  county  process  to  be 
of  Ashland,  from  and  after  the  first  Monday  of  March,  one  thousand  "mmy!'^"*'' "'' 
eight  hundred  and  forty-six. 

[8388]  §6.  The  qualified   electors  of  Ashland  county  are  authoriaed  count  se« 
to  express  their   preference  for   either  Ashland  or  Haysville  a-s   the  location  fo?  to  b« 
seat  of  justice,  by  placing  on  tlieir  tickets,  at  the  township  elections,  '*•""*"• 
to   be   held  on  the    first  Monday  of  April  next,  the  words  "seat  of 
justice  at  Ashland,"  or  "seat  of  justice  at  Haysville,"  as  their  choice 
may  be;  and  it  shall  be  the  duty  of  the  trustees  or  judges  of  the  elec- 
tion in  the  several  townships  of  .said  county,  to  make  return  of  the 
said  votes  in  regard  to  the  seat  of  justice,    within  three  days  there- 
after, to  the   clerk  of  the  court  of  common  pleas  of  said  county,  at 
the  town  of  Jeromeville,  in  said  county ;  and  on  the  fourth  day  after 
said  election,  it  shall  be  the  duty  of  said  clerk,  in  the  presence  of  the 
associate  judges  of  said  county,  or  a  majority  of  them,  to  canvass  said 
votes  in  -the  same  manner  that,  by  law,  he  is  required  to  canvass  votes 
for  state  and  county  officers. 

[8884]  §  7-  If  either  of  said  towns  shall  receive  a  majority  of  all  the  The  town  receiv. 
votes  given,  the  same  shall  thenceforward  be  the  permanent  seat  of  >»«  »  majority  of 
justice  for  said  county  of  Ashland ;  but  if  neither  shall  receive  such  thcncefoVward 
majority,  then  the  subject  shall  remain  open  for  the  future  action  of  <•>«  «eat  of  justice, 
the  general  assembly :  provided,  that  the  seat  of  justice  shall  not  be  Proviso, 
established  at  either  of  said  towns,  until  the  citizens  of  the  town  so 
selected  shall  first  pay,  or  secure  to  be  paid  to  the  commissioners  of 
the  county,  to   their  acceptance,  the  sum  of  five  thousand  dollars, 
and  donate  to  the  county  a  suitable  lot,  for  county  buildings ;  which 
sum  shall  be  expended  in  the  erection  of  public  buildings  for  said 
county ;  and  in  case  the  town  so  selected  shall  fail  to  pay  or  secure 
the  same,  as  aforesaid,  within  sixty  days  after  such  selection,  then 
the  county  seat  shall  be  established  at  the  other  town  upon  the  citi- 
zens thereof  paying  or  securing  the  same,  as  aforesaid,  within  the  next 
sixty  days  thereafter,  and  donating  the  like  lot  for  public  buildings. 

[8385]  §  8.  It  shall  be  the  duty  of  said  clerk  to  return  to  the  court  of  An  abstract  of 
common  pleas  of  said  county,  next  to  be  held  after  the  said  election,  ,*°rntd"to'th" 
an  abstract  of  said  votes,  duly  certified,  that  the  same  may  be  entered  clerk  of  common 
upon  the  journal  of  said  court ;  but  no  bidding  for  the  place  of  loca-  ''''^*  "^°"" 
tion  of  the  county  seat,  by  any  propositions  from  the  citizens  of  either 
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How  the  electors 
of  Ashland  county 
shall  be  notified 
of  the  provisions 
of  the  act. 


When  county 
officers  to  be 


of  said  places,  or  by  any  other  person  or  persons,  to  erect  the  public 
buildings,  or  by  any  contribution  thereto,  or  by  offering  or  promising 
any  other  gratuity  to  the  public,  or  any  advantage  to  any  person  or 
persons,  shall  be  allowed,  for  the  purpose  of  affecting  the  popular 
vote,  or  the  vote  of  any  individual  at  such  election;  and  any  person 
who  shall  offend  against  this  section,  shall  be  subject  to  the  same  fine 
as  is  provided  in  the  eighth  section  of  the  act  entided,  "an  act  estab- 
lishing seats  of  justice." 

[83w]  §  9.  The  electors  of  Ashland  county  shall  be  notified  of  the 
passage  of  this  act,  and  the  provisions  of  the  fifth,  sixth,  seventh  and 
eighth  sections  of  this  act,  by  publication  of  said  sections  in  some 
newspaper  published  in  each  of  the  counties  of  Richland,  Wayne, 
Huron  and  Lorain,  under  the  direction  of  the  clerk  of  the  court  of 
common  pleas  of  said  county  of  Ashland. 

[8883]  §  10.  That  on  the  first  Monday  of  April  next,  the  legal  voters 
residing  within  the  limits  of  the  county  of  Ashland,  shall  assemble  in 
their  respective  townships  and  fractional  townships,  at  the  usual  places 
of  holding  elections,  and  elect  their  several  county  officers,  in  the 
manner  pointed  out  in  the  act  to  regulate  elections;  and  in  those 
fractional  townships  where  the  usual  place  of  holding  elections  does 
not  come  within  the  new  county  of  Ashland,  then  the  associate  judges 
of  said  new  county  shall  designate  the  place  of  holding  elections  in 
said  fractional  townships;  and  the  officers  so  elected  shall  hold  their 
offices  until  the  next  annual  election  for  county  officers,  and  until  their 
successors  are  elected  and  qualified. 

[8388]  §  II. That  the  said  county  of  Ashland  shall  be,  and  hereby  is 
attached  to,  and  made  a  part  of  the  eleventh  judicial  circuit  of  the 
court  of  common  pleas,  and  shall  vote  in  their  respective  representa- 
tive, senatorial,  and  congressional  districts,  as  if  this  act  had  not  been 
passed. 

[8389]  §  1 2.  That  when  any  of  the  townships  in  either  of  said  counties 
shall  be  divided  by  this  act,  the  principal  part  of  the  territory  thereof 
falling  either  within  or  without  the  limits  of  the  new  county  of  Ash- 
land, shall  retain  the  name  and  organization  of  such  township,  in  the 
county  where  such  principal  part  of  such  territory  may  be  situate; 
and  where  the  lesser  fractional  parts  of  such  townships  shall  remain  in 
the  counties  of  Richland  and  Wayne,  it  shall  be  the  duty  of  the  com- 
missioners of  said  counties  to  attach  such  fractional  townships  to  other 
townships,  in  their  respective  counties,  or  to  organize  them  into  new 
townships,  as  they  may  deem  expedient :  provided,  that  the  inhabit- 
ants of  the  fractional  township  of  Mifflin  falling  within  the  limits  of 
the  county  of  Ashland,  shall  be  organized  into  a  separate  township, 
and  hold  their  election  at  such  place  as  shall  be  designated  by  the 
judges  of  the  court  of  common  pleas  of  the  county  of  Ashland,  until 
otherwise  organized  by  law ;  and  so  much  of  the  fractional  township 
of  Monroe  as  falls  within  the  limits  of  the  county  of  Ashland,  shall 
be,  and  hereby  is  attached  to  the  township  of  Greene,  until  otherwise 
provided  by  law. 


To  be  aiuched  to 
the  eleventh 
iudicial  district. 


Name  of  town- 
ships  where  they 
have  been 
divided. 


f- 


Certain  .srctions 
detached  from 
AshUnd  county 


An  Act  to  detach  certain  sections  from  Ashland  county,  and  attach  the 
same  to  Richland  county. 

(Parsed  February  5,  1847 :  45  v.  87.) 

[8390] §  I.Beit  enacted,  etc..  That  sections  one,  two,  eleven,  twelve, 
thirteen,  and  fourteen,  which  were,  previous  to  the  erection  of  the 
county  of  Ashland,  a  part  of  the  township  of  Monroe,  in  Richland 
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county,  and  at  this  time  a  part  of  Greene  township,  Ashland  county,  and  attached  to 
be,  and  the  same  are  hereby  detached  from  said  county  of  Ashland,  Ric'>'»>"J  county, 
and  attached  to  Monroe  township,  in  Richland  county;  also,  that  the 
parts  of  the  following  sections,  to  wit:  the  southwest  quarter  of  sec- 
tion three,  and  the  southeast  quarter  and  the  northwest  quarter  of  sec- 
tion four,  all  of  township  twenty-three  and  range  seventeen,  be,  and 
the  same  are  hereby  detached  from  the  county  of  Ashland  and  at- 
tached to  the  county  of  Richland,  and  made  a  part  of  the  township 
in  Richland  county  from  which  the  same  was  taken  when  Ashland 
county  was  created. 


Ah  Act  to  change,  a  portion  of  the  boundary  line  between  the  counties  of 
Stark  and  Tuscarawas. 

[Passed  February  4,  1848:  46  v.  79.] 

[8391] S  I. -5^  it  enacted,  etc..  That  a  portion  of  the  boundary  line  be- 
tween the  counties  of  Stark  and  Tuscarawas  shall  be  so  altered  as 
to  run  in  the  following  manner,  to  wit :  beginning  at  that  point  where 
the  south  line  of  section  twenty-five,  in  township  nine,  range  nine, 
in  Stark  county,  intersects  the  Tuscarawas  river,  and  running  thence 
northwardly  and  westwardly,  along  the  center  of  said  river,  until  it 
again  intersects  the  present  boundary  line  between  the  said  counties  of 
Stark  and  Tuscarawas,  at  or  near  the  aqueduct  north  of  the  town 
of  Bolivar. 

{8392]  §  2.  That  so  much  of  sections  twenty-five,  twenty-six,  thirty- 
five,  and  thirty-six,  in  township  nine,  range  nine,  in  Stark  county,  as 
lies  south  of  the  line 'designated  in  section  one  of  this  act,  shall  be 
hereby  attached  to  the  county  of  Tuscarawas;  and  the  said  territory 
shall  hereafter  compose  a  part  of  the  township  of  Lawrence,  in  the  said 
county  of  Tuscarawas. 

f8393]  §  3.  That  all  acts  or  parts  of  acts  conflicting  with  the  provisions 
of  this  act,  shall  be,  and  the  same  are  hereby  repealed. 

§  4.       That  this  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 


Portion  of  the 
boundary  line  be- 
tween   Stark  aad 
Tuscarawas  coun- 
ties altered. 


Certain  sections 
in  Stark  countv 
attached  to   Tus* 
carawas  county. 


Certain  acts  and 
parts  of  acts  re- 
pealed. 

Taking  effect. 


An  Act  to  erect  the  county  of  Auglaize. 

(Passed  February  14, 1848:  46  v.  128] 

[8394]  §  I.  Be  it  enacted,  etc..  That  such  parts  of  the  counties  of  Allen  Boundaries  of 
and  Mercer  as  are  included  within  the  boundaries  hereinafter  described,  AugUiie  county, 
be  and  the  same  are  hereby  erected  into  a  separate  and  distinct  county, 
which  shall  be  known  by  the  name  of  Auglaize,  to  wit :  beginning  at 
the  northeast  comer  of  Shelby  county ;  thence  west  on  the  north  line 
of  Shelby  county  to  the  southwest  corner  of  section  thirty,  in  town- 
ship number  six,  south,  of  range  number  five,  east;  thence  south  on 
the  township  line  to  the  southeast  comer  of  section  thirty-six,  in  town- 
ship number  seven,  south,  of  range  number  four,  east ;  thence  west 
on  the  township  line  to  the  southeast  corner  of  section  thirty-one, 
in  said  township;  thence  south  on  the  section  line  to  the  Darke 
county  line;  thence  westerly  on  said  line  to  the  southwest  corner  of 
section  seven,  in  township  number  eight,  south,  of  range  number 
four,  east;  thence  north  on  the  township  line  to  the  northwest  comer 
of  section  nineteen,  in  township  number  four,  south,  of  range  number 
four,  east;  thence  east  on  the  section  line  to  the  northeast  corner  of 
section  twenty-four,  in  township  number  four,  south,  of  range  number 
five,  easr;  thence  south  on  the  township  line  to  the  northeast  corner 
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of  section  thirty-six,  in  said  township;  thence  east  on  the  section  line 
to  the  northeast  corner,  of  section  thirty-six,  in  township  number  four, 
south,  of  range  number  six,  east;  thence  south  to  the  southeast  comer 
of  said  section;  thence  east  on   the  township  line  to  the  northeast 
corner  of  section  one,  in  township  number  five,  south,  of  range  num- 
ber eight,  east;  thence  south  on  the  Hardin  county  line  to  the  north 
line  of  Logan  county;  thence  west  on  the  Logan  county  line  to  the 
northwest  corner  of  said  Logan  county;  thence  south  on  the  Logan 
county  line  to  the  place  of  beginning. 
Certain  townships    [8396]  §  2.  That  townships   number    two,  south,  of  ranges   number 
plilnam'and  Mer-  scven  and  eight,  east ;  the  south  half  of  townships  number  two,  south, 
cer  counties  at-     of  rangcs  number  five  and  six,  east;  and  sections  thirty-one,  thirty- 
«un1y.'°*"'"     two,  thirty-three,  thirty-four,    thirty-five,  and   thirty.six,    in   township 
number  one,  south,  of  range  number  eight,  east,  in  Putnam  county; 
the  east  half  of  township  number  three,  south,  of  range  number  four, 
east,   in  Van  Wert  county;    and   the   northeast  quarter  of  township 
number  four,  south,  of  range  number  four,  east,  in  Mercer  county,  be, 
and  the  same  are  hereby  attached  to  and  made  part  of  the  county  of 
Allen. 
Certain  fractional    [8396]  §  3.  That  fractional  townships  number  fifteen,  ranges  number 
townships  in         one  and  two,  east;  and  fractional  townships  number  twelve  and  thir- 
be'attac'iied'to  '°    tecn,  of  ranges  number  three  and  four,  east,  in  Darke  county,  be, 
Mercer  county,     ^^jj  jjjg  same  are  hereby  attached  to  and  made  part  of  the  county 

of  Mercer. 
Certain  territory      [8397]  §  4.  That  the  east  half  of  township  number  one,  south,  of 
in  Van  Wert         range  number  four,  east,  in  Van  Wert  county,  be  and  the  same  is 
to  PuTnam"  "      hereby  attached  to  and  made  part  of  the  county  of  Putnam:  and  that 
"""'"■  the  northwest  quarter  of  township  number  four,  south,  of  range  num- 

ber four,  east,  in  Mercer  county,  be,  and  the  same  is  hereby  attached 
to  and  made  a  part  of  the  county  of  Van  Wert. 
Petuing suits .ind    [8398] § 5. That  all  suits  and  prosecutions,  civil  or  criminal,  which 
ores  tcutions  shall  shall  be  pending  in  those  portions  of  Allen  and  Mercer  counties,  so 
fioaTjudgment!"    set  ofT  and  ercctcd  into  the  county  of  Auglaize,  previous  to  the  first 
day  of  March,  one  thousand  eight   hundred  and  forty-eight,  and  all 
like  suits  and  prosecutions,  pending  within  those  parts  of  Darke,  Van 
Wert,  Mercer  and  Putnam  counties,  hereby  attached  to  the  counties  of 
Mercer,   Van  Wert,  Putnam    and    Allen,  previous  to  the  same  time, 
shall  be  prosecuted  to  final  judgment  and  execution  in  the  counties 
,  from  which  they  are  taken,  in  the  same  manner  as  if  the  said  county 

of  Auglaize  had  not  been  erected  ;  and  the  sheriffs,  coroners,  and  con- 
stables of  the  said  counties  respectively,  shall  serve  all  such  process  as 
may  be  necessary  to  carry  into   effect  such  suits,  prosecutions,  and 
judgments;  and  the  collectors  of  taxes,  for  the  said  counties  respect- 
ively, shall  collect  all  taxes  which  shall  be  levied  and  unpaid,  within 
the  aforesaid  portions  of  their  respective  counties,  before  and  until  the 
first  Monday  of  March,  one  thousand  eight  hundred  and  forty-eight. 
Justices  of  the        [8399]  §  6.  That  all  justices  of  the  peace,  constables,  and  other  town- 
peace,  etc.,  shall    ship  officers  within  those  parts  of  the  counties  of  Allen  and  Mercer, 
continue  in  office,  .^^jji^jj  y^y  jj^js  ^ct  are  erected  into  the  county  of  Auglaize,  and  also 
within  those  parts  of  the  counties  of  Darke,  Putnam,  Mercer,  and  Van 
Wert,  which  by  this  act  are  attached  to  the  counties  of  Mercer,  Van 
Wert,  Putnam,  and  Allen,  shall  continue  to  exercise  and  discharge  the 
duties  of  their  respective  offices  until  their  time  of  service  shall  expire, 
and  their  successors  are  elected  and  qualified,  in  the  same  manner  as 
if  this  act  had  not  been  passed. 
When  writs  and     [84001  ^  y.That  all  writs  and  other  legal  process,  in  the  territory  hereby 
process  shall  be     erecteo  into  the  new  county  of  Auglaize,  shall  be  styled  of  Auglaize 
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county,  after  the  first  day  of  March,  one  thousand  eight  hundred  and  styled  'lAugUiie 
forty  eight;  and  all  writs  and  other  legal  process  within  the  territory  «<»>»'y" 
hereby  attached  to  the  counties  of  Mercer,  Allen,  Putnam,  and  Van 
vVert,  shall  be  styled  of  the  county  of  Mercer,  Allen,  Putnam,  and  Van 
Wert,  respectively. 
[84011  §8.  That  the  said  county  of  Auglaize  shall  be  attached  to  and  Attached  to  six. 

J-  ■' ^      r  ii.        •    X         xu   •     J-    •    1      •         -x  teenth  judicial 

form  part  of  the  sixteenth  judicial  circuit.  circuit 

[8402]  §  9.That  the  legal  voters  residing  within  the  limits  of  the  county  when  coumypffi. 
of  Auglaize,  shall,  on  the  first  Monday  in  April,  one  thousand  eight  <=«^*  '■•»"  •" 
hundred  and  forty-eight,  assemble  in  their  respective  townships,  at  the 
usual  places  of  holding  elections,  and  proceed  to  elect  the  different 
county  officers,  in  the  manner  prescribed  in  the  act  to  regulate  elec- 
tions, who  shall  hold  their  offices  until  the  next  annual  election  and 
until  their  successors  are  chosen  and  qualified;  and  at  such  election  the 
electors  of  those  parts  of '  townships  in  the  county  of  Auglaize  which 
have  not  the  legal  number  of  square  miles  for  a  township  shall  vote 
in  the  township  immediately  south  of  such  parts  respectively. 
[8403]  §  lo.  That  the  county  commissioners  of  each  of  the  counties  af-  Powers  of  county 
fected  by  the  passage  of  this  act,  shall  have  power,  immediately  upon  '°™l^,"',"a"J^''. 
the  passage  thereof,  to  attach  such  townships  or  parts  of  townships,  ships, 
as  shall,  by  reason  of  the  passage  of  this  act,  fall  below  the  legal  num- 
ber of  square  miles,  to  any  adjacent  township  in  their  respective  coun- 
ties, or  to  organize  said  parts  of  townships  into  separate  townships  and 
add  any  adjacent  territory  to  the  .same  that  they  may  deem  expedient. 

S8404j§ii.That   the  seat   of  justice    for    said  county   of  Auglaize  The  scat  of  iustic* 
lall  be,  and  the  same  is  hereby  permanently  established  at  VVapa-  fabiTsed'at'^v'^ 
koneta :  provided,  the  citizens  thereof,  or  any  number  of  them,  shall,  pakoneta. 
within  sixty  days  after  the  ejection  of  county  officers  for  said  county,  Proviso, 
to  "be  held  on  the  first  Monday  of  April  next,  enter  into  bond  to  the 
commissioners  of  said  county,  with  good  and  sufficient  security  to  be 
approved  by  said  commissioners,   for  the  payment  of  five  thousand 
dollars  to  said  commissioners,  in  such  payments  as  they  shall  require, 
to  be  applied  to  the  erection  of  public  building^  for  said  county,  or  the 
purchase  of  proper  sites  therefor,   or  for  both^  said  purposes ;  and  if 
the  said  five  thousand  dollars  be  not  paid  in  accordance  with  the  con- 
ditions of  said  bond,  then  this  section  to  be  null  and  void :  provided, 
also,  that  the  right  of  appeal  on  behalf  of  the  obligors  in  the  bond  from 
the  decision  of  the  board  of  county  commissioners  upon  the  sufficiency 
of  such  bond  shall  exist,  to  the  court  of  common  pleas  as  in  other  cases 
when  appeals  are  allowed  to  said  court  from  the  action  of  the  board  of 
commissioners. 

[8406]  §  12.  That  the  commissioners  of  the  counties  of  Allen  and  Put-  Duty  of  the  Com- 
nam  shall  meet  on  or  before  the  first  Monday  of  April  next,  or  within  AifllTandPutnam 
sixty  days  thereafter,  and  ascertain  and  determine  the  amount  of  the  counties. 
public  debt  of  Putnam  county,  exclusive  of  that  for  the  surplus  reve- 
nue loaned  to  said  county,  and  the  proportion  which  the  value  of  the 
taxable  lands  set  off  by  this  act  to  the  county  of  Allen  from  the  county 
of  Putnam  bears  to  the  value  of  the  taxable  lands  by  this  act  re- 
maining in  Putnam  county ;  and  hereafter  each  year,  until  the  public 
debt  aforesaid  shall  be  paid  off  and  discharged,  there  shall  be  paid 
out  of  the  treasury  of  Allen  county,  upon  the  order  of  the  auditor 
thereof,  to  the  treasurer  of  Putnam  county,  a  sum  which  shall  bear  the  > 

same  proportion  to  the  amount  raised  in  that  year  by  Putnam  county 
for  the  payment  of  the  debt  aforesaid,  as  the  value  of  the  taxable 
lands  so  set  off  as  aforesaid  bears  to  that  of  those  so  as  aforesaid  re- 
maining in  Putnam  county;  and  the  same  shall  be  applied  to  extinguish- 
ment of  said  debt  and  to  no  other  purpose;;  and  it  shall  be  the  duty 
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Duties  in  case  Che 
eleventh  section 
of  this  act  is  not 
complied  with. 


Electors  to  vote 
on  the  location  of 
the  county  seat  at 
Wapakoneta  or 
St.  Marys. 


An  abstract  of 
votes  cast  to  be 
returned  to  clerk 
of  court. 


of  the  commissioners  of  Allen  county  to  levy  a  sufficient  tax  to  raise 
said  sum. 

[8406]  §  13.  Should  the  provisions  of  the  eleventh  section  of  this  act 
be  not  complied  with,  it  shall  be  the  duty  of  the  county  commissioners 
of  Auglaize  county  to  notify  the  qualified  electors  of  said  county,  by  pub- 
lication in  some  newspaper  published  in  said  county,  and  if  there  be 
no  newspaper  published  in  said  county,  then  in  some  newspaper  of 
general  circulation  in  said  county,  to  establish  the  county  seat  in  the 
manner  prescribed  in  the  following  sections. 

[8407]  §  14.  The  seat  of  justice  within  and  for  said  county  of  Auglaize, 
shall  be  fixed  and  permanently  established  at  the  town  of  Wapakoneta, 
or  at  the  town  of  St.  Marys,  as  the  qualified  electors  of  said  county 
prefer ;  and  said  electors  are  authorized  to  express  that  preference  by 
indorsing  on  their  tickets  at  the  next  annual  October  election  after  said 
non-compliance,  the  words  "seat  of  justice  at  Wapakoneta,"  or, 
"seat  of  justice  at  St.  Marys,"  as  their  choice  may  be:  it  shall  be  the 
duty  of  the  trustees  or  judges  of  the  election  in  the  several  townships 
of  said  county,  to  make  return  of  votes  in  regard  to  the  seat  of  justice, 
within  three  days  thereafter,  to  the  clerk  of  the  court  of  common  pleas 
of  said  county,  at  the  town  of  Wapakoneta  in  said  county,  and  on  the 
fourth  day  after  said  election,  it  shall  be  the  duty  of  said  clerk,  in  the 
presence  of  the  associate  judges  or  a  majority  of  them,  or,  in  the  ab- 
sence of  the  associate  judges,  then  in  the  presence  of  jtwo  justices  of 
the  peace  of  said  county,  to  canvass  said  votes,  in  the  same  manner 
that  by  law  he  is  required  to  canvass  votes  for  state  and  county  offi- 
cers; and  the  town  receiving  a  majority  of  the  votes  given,  shall,  there- 
after, be  the  permanent  seat  of  justice  for  said  county  of  Auglaize. 

[8408]  §  15.  It  shall  be  the  duty  of  said  derk  to  return  to  the  court^of 
common  pleas  of  said  county,  next  to  be  held  after  the  said  election, 
an  abstract  of  said  votes  duly  certified,  that  the  same  may  be  entered 
upon  the  journal  of  said  court. 


An  Act  to  erect  the  county  of  Morrow. 

(Passed  February  24,  1848 :  46  v.  233.) 

Boundaries  of  [8409]  %\.  Be  U  cnoctcd,  ctc.  That  SO  much  of  the  counties  of  Marion, 
Morrow  county.  Delaware,  Knox  and  Richland  as  are  embraced  within  the  boundaries 
hereinafter  described,  be  and  the  same  are  hereby  erected  into  a  sepa- 
rate and  distinct  county,  which  shall  be  known  by  the  name  of  Mor- 
row; and  the  seat  of  justice  within  and  for  said  county,  shall  be  and  is 
hereby  fixed  and  established  at  Mt.  Gilead,  to  wit:  beginning  at  the 
southwest  corner  of  TuUy  township,  in  Marion  county ;  thence  east  on 
the  township  line  to  the  southeast  corner  of  said  township ;  thence  north 
on  the  township  line  to  the  northeast  comer  of  said  township ;  thence 
north  one  mile ;  thence  east  on  the  nearest  line  of  lots  to  the  northeast 
corner  of  section  nine,  in  Troy  township,  Richland  county;  thence 
south  on  the  nearest  line  of  lots  with  the  eastern  boundary  lines  of 
Franklin,  Chester  and  Bloomfield  townships,  Knox  county,  to  the 
southeast  corner  of  said  township  of  Bloomfield;  thence  west  with  the 
south  line  of  Bloomfield  township,  Knox  county,  and  Bennington  and 
Peru  townships,  Delaware  county,  to  the  southwest  corner  of  said  town- 
ship of  Peru ;  thence  north  four  miles ;  thence  west  along  the  nearest 
line  of  lots  to  the  west  line  of  Oxford  township,  Delaware  county; 
thence  north  along  the  township  line  to  the  Greenville  treaty  line; 
thence  easterly  along  said  Greenville  treaty  line  to  the  southwest  corner 
of  Morven  township,  Marion  county ;  thence  north  along  the  west  line 
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of  said  Morven  and  Canaan  townships,  Marion  county,  to  the  place 
of  beginning :  and  also  attaching  to  the  county  of  Marion  so  much  of 
the  county  of  Delaware  as  is  contained  in  the  following  boundaries,  to 
wit :  beginning  on  the  Greenville  treaty  line  at  the  northeast  corner  of 
Marlborough  township,  Delaware  county ;  thence  south  along  the  line 
between  Marlborough  and  Westfield  townships,  Delaware  county,  to 
the  southwest  corner  of  said  Westfield  township ;  thence  west  along  the 
original  township  line  and  with  said  line  continued  west  to  the  west 
line  of  Delaware  county;  thence  north  along  the  county  line  to  the 
Greenville  treaty  line;  thence  easterly  with  said  Greenville  treaty  line 
to  the  place  of  beginning. 

[8410]  §  2.  That  all  suits  and  prosecutions,  civil  or  criminal,  which  Pending  suiu 
shall  be  pending  in  those  portions  of  Marion,  Delaware,  Knox,  Craw-  »nd  prosecution* 
ford  and  Richland  counties,  so  set  off  and  erected  into  the  county  of  Inai  judgment!* 
Morrow,  previous  to  the  first  day  of  March,  one  thousand  eight  hun- 
dred and  forty-eight;  and  all  like  suits  and  prosecutions  pending  within 
that  part  of  Delaware  county  hereby  attached  to  the  county  of  Marion, 
previous  to  the  same  time,  shall  be  prosecuted  to  final  judgment  and 
execution  in  the  county  from  which  they  are  taken,  in  the  same  man- 
ner as  if  the  said  county  of  Morrow  had  not  been  erected;  and  the 
sheriffs,  coroners,  and  constables  of  the  said  counties,  respectively, 
shall  serve  all  such  process  as  may  be  necessary  to  carry  into  effect 
such  suits,  prosecutions,  and  judgments ;  that  the  collectors  of  taxes  for 
the  said  counties,  respectively,  shall  collect  all  taxes  which  shall  be 
levied  and  unpaid  within  the  aforesaid  portions  of  the  respective 
counties,  before  and  until  the  first  Monday  in  March,  one  thousand 
eight  hundred  and  forty-eight. 

[8411]  §3.  That  all  justices  of  the  peace,  constables  and  other  officers  ,„,,[„,  j,^ 
within  those  parts  of  the  counties  of  Marion,  Delaware,  Knox,  Craw-  jilSireonanue  in 
ford  and  Richland,  which  by  this  act  are  erected  into  the  county  of  ***"• 
Morrow;  and  also  that  part  of  the  county  of  Delaware  hereby  attached 
to  the  county  of  Marion,  shall  continue  to  exercise  and  discharge  the 
duties  of  their  respective  offices  until  their  time  of  service  shall  expire, 
and  their  successors  are  elected  and  qualified,  in  the  same  manner  as 
if  this  act  had  not  been  passed. 

[8412]  §  4-  That  all  writs  and  Other  legal  process  in  the  territory  hereby  y,,,,^  ^^^  „j 
erected  into  the  county  of  Morrow,  shall  be  styled  of  Morrow  county,  other  legaiproc- 
after  the  first  day  of  March,  one  thousand  eight  hundred  and  forty-  st'^ied*'- Morrow 
eight;  and  all  writs  and  other  legal  process  within  the  territory  hereby  county." 
attached  to  the  county  of  Marion,  shall  be  styled  of  the  county  of  Ma- 
rion. 

[8413]  §  5.    That  the  legal  voters  residing  within  the  Hmits  of  the  when  county  of- 
county  of  Morrow  shall,  on  the  first  Monday  in  April,  one  thousand  *«"  shaii  first 
eight  hundred  and  forty-eight,  assemble  in  their  respective  townships   ° '  °""' 
at  the  usual  places  of  holding  elections,  and  proceed  to  elect  the  differ- 
ent county  officers  (except  sheriff  and  coroner,  who  shall  be  elected 
according  to  the  39th  section  of  an  act  to  regulate  elections,  passed 
February  eighteenth,  one  thousand  eight  hundred  and  thirty-one)  in 
the  manner  prescribed  in  the  act  regulating  elections,  who  shall  hold 
their  offices  until  the  next  annual  election,  and  until  their  successors 
are  chosen  and  qualified. 

[8414]  §  6.  The  county  of  Morrow  shall  be  attached  to  and  form  part  sbaii  form  «  pan 
<rf  the  second  judicial  circuit  of  the  court  of  common  pleas.  dfcui  SrcvSt"'^'' 

[8416]  §7.    That  no  tax  shall  be  levied  upon  the  property,  either  ^^  „uxshaiib 
leal  or  personal,  of  the  citizens  of  Morrow  county,  for  the  erection  of  a  levilS  for  the 
court  house  and  jail  within  and  for  said  county,  until  the  sum  of  seven  hSuM"in°MOTrSw 
thousand  dollars  shall  have  been  subscribed  and  paid  to  or  expended  county. 
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by  the  county  commissioners,  as  donations  from  the  citizens  of  said 
county  for  the  erection  of  public  buildings :  provided,  that  if  said  sum 
of  seven  thousand  dollars  shall  not  be  subscribed  and  paid  within  two 
years  from  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  the 
commissioners  of  the  said  county  of  Morrow,  within  twenty  days  after 
the  expiration  of  the  said  term  of  two  years,  to  give  notice  of  such  fact 
'  in  some  newspaper  of  general  circulation  in  said  county,  and  the  quali- 

fied electors  of  said  county  may,  at  the  annual  spring  election  then 
ensuing,  determine  by  ballot  the  location  of  the  seat  of  justice  for  said 
county ;  and  that  place  having  in  its  favor  a  majority  of  all  the  ballots 
cast  at  such  electioft,  shall  thereafter  be  established  as  the  seat  of  jus- 
tice for  the  said  county  of  Morrow. 
Construction  of  [S416]  §  8.  Nothing  in  this  act  shall  be  so  construed  as  to  exonerate 
'■'''  *"•  that  portion  of  Knox  county  hereby  included  in  the  county  of  Morrow, 

from  any  liability  on  account  of  any  railroad  subscription  heretofore 
made  by  the  said  county  of  Knox,  but  their  due  proportion  of  such 
subscription  shall  be  levied  upon  all  property  within  said  territory,  and 
collected  by  the  treasurer  of  Morrow  county,  and  be  by  him  paid  over 
to  the  treasurer  of  Knox  county,  or  such  other  officer  or  person  as  may 
be  authorized  by  law  to  receive  the  same. 
"What  the  auditor    [8417]  §  9.  And  it  is  hereby  made  the  duty  of  the  auditor  of  Knox 
To  ftirnrsh" o"tKe   county,  on  or  before  the  fifteenth  day  of  June,  in  each  year,  as  long 
auditor  of  Morrow  as  the  above  tax  shall  be  claimed,  to  furnish  the  auditor  of  Morrow 
•-ounty  county  with  the  rate  per  centum  of  the  tax  levied  in  Knox  county,  for 

the  purpose  above  named;  and  upon  the  receipt  of  such  rate  the  said 
auditor  of  Morrow  county  shall  add  such  rate  to  all  the  property,  per- 
.  sonal  and  real,  within  the  above  named  territory  detached  from  Knox 
'  ounty,  according  to  the  value  of  said  property  as  entered  upon  his 
;  ill  plicate. 

. '//  Act  to  detach  certain  sections  from  Morrow  county  and  attach  the  same 
to  Ricliland  county. 

[Passed  March  22,  1849:  47  v.  362.) 

Certain  sections  [8418]  §  I.  Be  it  enacted,  etc..  That  sections  twenty-eight  and  thirty- 
II.  Morrow  county  three,  which  were,  previous  to  the  erection  of  the  county  of  Morrow, 
iand^  county.  "  a  part  of  the  township  of  Troy,  in  Richland  county,  and  at  this  time 
a  part  of  Troy  township.  Morrow  county,  be,  and  the  same  are  hereby 
detached  from  said  county  of  Morrow,  and  attached  to  Troy  township, 
in  Richland  county,  and  shall  hereafter  form  a  part  of  said  township 
of  Troy. 

An  Act  to  create  the  county  of  Fulton. 

[Passed  February  28,  1850:  48  v.  682.) 

Boundaries  of  [8419]  %x.  Be  itcnacttd,  etc..  That  such  parts  of  the  counties  of  Lucas, 
Fulton  county.  Henry  and  Williams,  as  are  embraced  in  the  boundaries  hereinafter 
described,  be,  and  the  same  are  hereby  created  into  a  separate  and 
distinct  county,  which  shall  be  known  by  the  name  of  Fulton,  to  wit: 
beginning  on  the  state  line  between  the  states  of  Ohio  and  Michigan, 
at  the  northeast  corner  of  township  nine,  south  of  range  four,  east  of 
the  Michigan  meridian ;  thence  south  on  the  township  line  to  the  south- 
east corner  of  town  ten,  south  of  range  four,  east,  on  the  Fulton  line ; 
thence  west  on  said  Fulton  line  to  the  northeast  corner  of  town  eight, 
north  of  range  eight,  east;  thence  south  to  the  southeast  corner  of 
section  number  twelve  in  township  six,  north  of  range  eight,  east; 
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thence  west  on  section  lines  to  the  southwest  corner  of  section  number 
seven  in  township  six,  range  five,  east,  on  the  count/  line  between  the 
counties  of  Henry  and  Williams ;  thence  north  on  said  line  to  the 
southeast  corner  of  town  seven,  north  of  range  four,  east ;  thence  west 
on  said  township  line  to  the  southwest  comer  of  section  number  thirty- 
five  in  said  town  seven,  north  of  range  four,  east;  thence  north  on 
section  lines  to  the  Fulton  line ;  thence  west  on  said  Fulton  line  to  the 
southwest  corner  of  section  number  eleven,  in  town  ten,  south  of  range  j 

one,  west  of  the  Michigan  meridian ;  thence  north  on  section  lines  to 
said  state  line ;  thence  easterly  with  said  state  line  to  the  place  of  be- 
ginning. 

[8430]  §  2.  That  all  suits,  whether  of  a  civil  or  criminal  nature,  which  Pending  >uittand 
snail  be  pending  within  those  parts  of  the  counties  of  Lucas,  Henry  JcmTd' to  finri""" 
and  Williams,  so  set  off  and  erected  into  a  new  county  previous  to  the  judgment. 
first  Monday  in  April,  one  thousand  eight  hundred  and  fifty,  shall  be 
prosecuted  to   final  judgment   and   execution   within  the  counties  of 
Lucas,    Henry   and   Williams   respectively,    in   the   same   manner   as 
though  the  said  county  of  Fulton  had  not  been  erected,  and  the  officers 
of  said  counties,  respectively,  shall  execute  all  such  process  as  shall 
be  necessary  to  carry  into  effect  such   suits,    prosecutions  and  judg- 
ments; and  the  collectors  of  taxes  for  the  counties  respectively,. shall 
collect  all  taxes  that  shall  be  levied  and  unpaid  within  the  aforesaid 
portions  of  their  respective  counties  at   the  time  of  the  passage  of 
this  act. 

[8421]  §3.  That  all  justices  of  the  peace  and  other  township  officers  justices  of  the 
•within   those  parts  of  the   counties  of  Lucas,   Henry  and  Williams,  .peace,  etc.,  to 
which  are  by  this  act  erected  into  the  county  of  Fulton,  shall  continue  '"""""^ '"  °®"- 
to  exercise  tjie  functions  and  discharge  the  duties  of  their  respective 
offices  until  their  time  of  service  shall  expire,  and  until  their  succes- 
sors shall  be  elected  and  qualified,  in  the  same  manner  as  if  they  had 
been  elected  or  commissioned  for  the  county  of  Fulton,  and  all  writs 
and  other  legal  process  within  the  territory  hereby  erected  into    the 
county  of  Fulton,  shall  be  styled  as  of  the  county  of  Fulton,  on  and 
after  the  first  day  of  April,  one  thousand  eight  hundred  and  fifty. 

[8422]  §  4.  The  legal  voters  residing  within  the  limits  of  the  county  when  county 
of  Fulton  shall,  on  the  first  Monday  in  April,  in  the  year  one  thousand  office"  <"  be 
eight  hundred  and  fifty,  assemble  in  their  respective  townships,  at  the 
usual  places  of  holding  elections  (the  voters  residing  in  each  of  the 
fractional  townships  taken  from  the  counties  of  Henry  and  Williams, 
shall  assemble  in  the  township  immediately  adjoining  such  fractional 
township  and  lying  towards  the  center  of  said  county  of  Fulton),  and 
proceed  to  elect  the  different  county  officers,  in  the  manner  prescribed 
in  the  act  to  regulate  elections,  who  shall  hold  their  offices  until  the 
next  annual  election,  and  until  their  successors  are  elected  and  qualified. 

[8423]  §5.  The  commissioners  of  the  respective  counties  of   Henry  powers  of  com- 
and  Williams,  shall  have  power  immediately  upon  the  passage  of  this  ^"^""'"\°L-., 
act,  to  attach  fractional  townships  to  other  townships  in  their  respective  wmsTounty  to ' 
counties,  or  to  organize  such  fractional  townships  into  separate  town-  "^nsh^'^'s"'''"*' 
ships  as  they  may  deem  expedient,  which  power  shall  extend  to  the 
commissioners  of  the  county  of  Fulton,  for  the  purpose  of  disposing 
of  fractions  coming  within  the  limits  of  said  county,  made  by  this  act. 
.  [8424]  §  6.  That  said  county  of  Fulton  shall  be  attached  to,  and  made  shall  be  attached 
a  part  of  the  thirteenth  judicial  circuit  of  the  state  of  Ohio,  and  the  ^°^^t\X^Mij. 
courts  of  common  pleas  and  supreme  court  of  the  county  of  Fulton,  teenth  judicial 
shall  be  holdeh  at  some  convenient  house  in  the  township  of  Pike,  to  •*""■"='• 
be   designated  by  the  associate  judges  of  said  county,  until  the  per- 
manent seat  of  justice  shall  be  established  within  and  for  said  county. 
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[8436]  §  7-  That  Laurin  Dewey,  of  Franklin  county,  Mathias  H. 
Nichols,  of  Allen  county,  and  John  Riley,  of  Carroll  county,  be,  and 
the  same  are  hereby  appointe(f  commissioners  to  fix  upon  and  locate 
the  seat  of  justice  of  said  new  county  of  Fulton,  agreeably  to  the  pro- 
visions of  the  act  entitled  "an  act  for  the  establishment  of  seats  of 
justice." 

[8426]  §  8.  That  for  the  purpose  of  restoring  to  the  county  of  Lucas 
its  constitutional  amount  of  territory,  the  eastern  limits  of  said  county 
its  constitutional  shall  bc  cxtcndcd  in  the  manner  following ;  beginning  on  the  Fulton 
a^oun  o  erri-  jj^^^  ^^  ^j^^  southeast  comcr  of  town  ten,  south  of  range  nine  east; 
thence  east  on  said  Fulton  line  to  Lake  Erie ;  thence  in  the  most  direct 
line,  in  a  northeast  direction,  to  the  line  .between  the  American  and 
British  governments  in  Lake  Erie ;  thence  westerly  on  said  line  to  the 
dividing  line  between  the  states  of  Ohio  and  Michigan ;  and  thence  on 
said  line  to  the  northerly  cape  of  the  Maumee  bay. 


Certain  persons 
appointed  to 
locate  the  county 
seat  for  Fulton 
county. 


The  limits  of 
Lucas  extended 
so  as  to  restore 


Boundaries  of 
Vinton  county. 


The  township  of 
Ward  in  Athens 
county  attached 
to  Hocking 
county. 


An  Act  to  erect  the  county  of  Vinton. 

(Passed  March  2S,  1850:  48  v.  684.] 

[8437]  §  I.  Beit  enacted,  etc..  That  so  much  of  the  counties  of  Gallia, 
Athens,  Hocking,  Ross  and  Jackson, ,  as  are  embraced  within  the 
boundaries  hereinafter  described,  be,  and  the  same  are  hereby  erected 
into  a  separate  and  distinct  county,  which  shall  be  known  by  the  name 
of  Vinton ;  and  the  seat  of  justice  within  and  for  said  county  shall  be, 
and  is  hereby  fixed  and  established  at  McArthurstown,  to  wit:  begin- 
ning at  the  southeast  corner  of  township  number  eight,  in  range  num- 
ber sixteen,  in  Gallia  county ;  thence  north  to  the  southwest  corner  of 
township  number  ten,  in  range  number  fifteen,  in  Athens  county; 
thence  east,  two  miles,  to  the  southeast  corner  of  section  number  twen- 
ty-five, in  said  township ;  thence  north,  to  the  northeast  corner  of  sec- 
tion number  thirty,  in  said  township;  thence  west,  to  the  southeast 
corner  of  township  number  eleven,  in  range  number  sixteen,  in  Hock- 
ing county;  thence  north  to  the  northeast  corner  of  said  township; 
thence  west  to  the  northwest  corner  of  township  number  twelve,  in 
range  number  seventeen;  thence  south  to  the  northeast  corner  of  town- 
ship number  ten,  in  range  number  eighteen;  thence  west  to  the  north- 
west corner  of  said  township ;  thence  south  to  the  northeast  corner  of 
section  number  twelve,  in  township  number  ten,  in  range  number  nine- 
teen, in  Ross  county ;  thence  west  to  the  northwest  corner  of  section 
number  seven,  in  said  township;  thence  south  to  the  southwest  corner 
of  township  number  nine,  in  said  range  number  nineteen,  in  Jackson 
county;  thence  east  to  the  southeast  corner  of  said  township;  thence 
south  to  the  southwest  comer  of  section  number  six,  in  township  num- 
ber eight,  in  range  number  eighteen ;  thence  east  to  the  southeast  cor- 
ner of  section  number  one,  in  said  township ;  thence  south  to  the  south- 
west corner  of  section  number  thirty,  in  township  number  ten,  in  range 
number  seventeen;  thence  east  to  the  southeast  corner  of  section 
number  twenty-five,  in  said  township;  thence  south  to  the  southwest 
corner  of  township  number  eight,  in  range  number  sixteen,  in  Gallia 
county ;  thence  east  to  the  place  of  beginning. 

[8438]  §  2.  That,  for  the  purpose  of  restoring  to  the  county  of  Hock- 
ing its  constitutional  amount  of  territory,  the  township  of  Ward,  in 
Athens  county,  be,  and  it  is  hereby  attached  to,  and  made  part  of  the 
county  of  Hocking;  and  the  north  line  of  said  township  to  be  a  part 
of  the  dividing  line  between  the  counties  of  Hocking  and  Perry,  and 
the  east  and  south  line  of  said  township  to  be  a  part  of  the  dividing 
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line  between  the  counties  of  Athens  and  Hocking;  and  that  so  much 
of  the  township  of  Auburn  as  lies  south  of  the  original  surveyed  line 
thereof  and  the  whole  of  the  township  of  Perry,  in  Fairfield  county, 
be,  and  they  are  hereby  attached  to,  and  made  a  part  of  the  county  of 
Hocking;. and  the  east  line  of  said  Auburn  township  to  be  a  part  of 
the  dividing  line  between  the  counties  of  Perry  and  Hocking,  and  the 
north  and  west  lines  of  said  Auburn  township  to  be  a  part  of  tlie  divid- 
ing line  between  the  counties  of  Fairfield  and  Hocking,  and  the  north 
line  of  said  Perry  township  to  be  a  part  of  the  dividing  line  between 
the  counties  of  Fairfield  and  Hocking,  and  the  west  line  of  said  town- 
ship to  be  the  dividing  line  between  the  counties  of  Pickaway  and 
Hocking. 

[8420]  §3.  That,  for  the  purpose  of  restoring  to  the  county  of  Jackson  pertain  action, 
its  constitutional  amount  of  territory,  two  tier  of  sections,  containing  '»  Gaiiu  coumv 
twelve  square  miles,  on  the  east  side  of  township  number  seven,  in  forma%artof 
range  number  seventeen,  and  one  tier  of  sections,  containing  six  square  J*''"'"'  county, 
miles,  on  the  north  side  of  township   number  six,  in  range  number 
seventeen,  in  Gallia  county,  be,  and  the  same  is  hereby  attached  to, 
and  made  part  of  Jackson  county. 

[8430]  §  4.  That  all  suits  or  prosecutions,  civil  or  criminal,  which  shall  Pending  suiia  and 
be  pendmg  in  those  portions  of  Gallia,  Athens,  Hocking  and  Ross  prosJI;utid '{<,"** 
counties,  so  set  off  and  erected  into  the  new  county  of  Vinton,  previ-  «nai  judgment. 
ous  to  the  first  day  of  April,  one  thousand  eight  hundred  and  fifty ;  and 
all  like  suits  and  prosecutions  pending  within  the  parts  of  Athens  and 
Fairfield  counties,  and  in  that  part  of  Gallia  county  hereby  attached  to 
the  county  of  Jackson,  previous  to  the  said  time,  shall  be  prosecuted  to 
final  judgment  and  execution,  in  the  counties  from  which  they  are 
respectively  taken,  in  the  same  manner  as  if  the  said  county  of  Vin- 
ton had  not  been  erected;  and  the  sheriffs,  coroners  and  constables  of 
the  said  counties,  respectively,  shall  serve  all  such  processes  as  may  be 
necessary  to  carry  into  effect  such  suits,  prosecutions  and  judgments; 
that  the  collectors  of  taxes  for  the  said  counties,  respectively,  shall  col- 
lect all  taxes  which  shall  have  been  and  remain  unpaid,  within  the  afore- 
said portions  of  their  respective  counties,  before  and  until  the  first  Mon- 
day m  April,  one  thousand  eight  hundred  and  fifty. 

[8431]  §  S-  That  all  justices  of  the  peace,  constables  and  other  officers,  justices  and  con- 
within  those  parts  of  the  counties  of  Gallia,  Athens,  Hocking  and  Ross,  ^'*ui'i„'°ffice' 
which  by  this  act  are  erected  into  the  county  of  Vinton,  and  also  within 
those  parts  of  Athens  and  Fairfield,  which  by  this  act  are  attached  to 
Jackson  county,  shall  continue  to  exercise  and  discharge  the  duties  of 
their  respective  offices  until  their  term  of  service  shaU  expire,  and  until 
their  successors  are  chosen  and  qualified,  in  the  same  manner  as  if  this 
act  had  not  been  passed. 

[8432]  §  6.  That  writs  and  other  legal  process,  within  the  territory  when  writs  and 
hereby  erected  into  the  county  of  Vinton,  shall  be  styled  of  Vinton  ^'"'^j". v"* 
county,  after  the  first  day  of  April,  one  thousand  eight  hundred  and  county." 
fifty;  and  all  writs  and  other  legal  process,  within  the  territory  hereby 
attached  to  the  county  of  Hocking,  shall  be  styled  of  the  county  of 
Hocking;  and  all  writs  and  other  legal  process,  within  the  territory 
hereby  attached  to  the  county  of  Jackson,  shall  be  styled  of  the  county 
of  Jackson. 

[8433]  §  7.  That  the  legal  voters  residing  within   the  limits  of  the  when  county 
county  of  Vinton  shall  on  the  first  day  of  April,  one  thousand  eight  "Jjj;^"  '"  ''• 
hundred  and  fifty,  assemble  in  their  respective  townships,  at  the  usual 
places  of  holding  elections,  and  proceed  to  elect  the  different  county 
officers  in  the  manner  prescribed  in  the  act  to  regulate  elections,  who 
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shall  hold  their  offices  until  the  next  annual  election,  and  until  their 
successors  in  office  are  chosen  and  qualified. 
When  certain         [8434]  §  8.  That  SO  much  of  township  number  ten,  in  range  fifteen, 
rote""  '"""        ^  '^  included  within  the  county  of  Vinton,  shall  vote  with  the  ad- 
joining township  lying  west  of  it,  and  so  much  of  township  number 
eight,  range  number  eighteen,  as  is  included  within  the  county  of  Vin- 
ton, shall  vote  with  the  township  adjoining  north :  provided,  that  noth- 
ing in  this  act  contained  shall  be  so  construed  as  to  change  the  present 
districts  for  representatives  in  congress. 
Notice  of  election    [^^^]  §  9-  That  the  township  clerks  in   all  the  townships  included 
to  be  given.         Within  the  county  of  Vinton,  shall  give  twenty  days'  notice  by  writing 
posted  up  at  the  usual  place  of  holding  elections  in  their  respective 
townships,  of  the  time  and  place  of  holding  the  election  provided 
for  in  the  seventh  section  of  this  act. 
Shall  be  atuched   [8436]  §  lo.  That  the  Said  county  of  Vinton   shall  be  attached  to, 
<£  ui'd*'*''''*  ■'"'  ''"*^  form  a  part  of  the  eighth  judicial  district,  of  the  court  of  common 
pleas;  and  said  court  shall  be  held  on  the  fourteenth  day  of  May  and 
the  thirteenth  day  of  August. 
When  tax  may  be   [8437]  §  II.  That  no  Ux  shall   be  levied   upon  the  property,  either 
erec'tlon'or  a'       ""^^^  °''  P^rsonal,  of  the  citizens  of  the  county  of  Vinton,  for  the 
court-house  or      erection  of  a  court  house  or  jail  within  and  for  said  county,   until 
••"*■  the  sum  of  three  thousand   dollars  shall    have  been  subscribed  and 

paid  to,  or  expended  by  the  county  commissioners,  as  donations  from 
the  citizens  of  said  county  for  the  erection  of  public  buildings:  pro- 
vided, that  if  said  sum  of  three  thousand  dollars  shall  not  be  sub- 
scribed and  paid  within  two  years  from  and  after  the  passage  of  this 
act,  it  shall  be  the  duty  of  the  commissioners  of  said  county  of  Vinton, 
within  thirty  days  aftet  the  expiration  of  the  said  term  of  two  years, 
to  give  notice  of  such  fact,  in  some  newspaper  of  general  circulation 
in  said  county,  and  the  qualified  electors  may,  at  the  annual  spring 
To  determine  by  clcction  then  ncxt  cnsuing,  determine,  by  ballot,  the  location  of  the 
of'the'cSuniy"'"'  *^^'  °^  justicc  for  Said  county;  and  the  place  having  in  its  favor  a 
seat.  majority  of  all  the  votes  cast  at  said  election,  shall  thereafter  be  estab- 

lished as  the  seat  of  justice  fo^  the  said  county  of  Vinton. 


An  Act  to  erect  the  county  of  Noble. 

(Passed  March  11,  1851 :  49  v.  137.) 

Boundaries  of  [841^8]  §  I.  Be  it  enacted,  etc..  That  so  much  of  the  counties  of  Wash- 
Nobie  county.  ington,  Morgan,  Guernsey  and  Monroe,  as  is  included  within  the  bound- 
aries hereinafter  described,  be,  and  the  same  is  hereby  erected  into  a 
separate  and  distinct  county,  to  be  known  and  designated  by  the  name 
of  Noble,  to  wit:  beginning  at  the  southwest  corner  of  township  num- 
ber five,  in  range  number  nine,  in  Morgan  county;  thence  north,  to 
the  northwest  corner  of  said  township  five;  thence  west,  to  the  south- 
west corner  of  section  number  thirty-four,  in  township  number  seven, 
in  range  number  ten;  thence  north,  on  section  lines  to  the  north  line 
of  said  township  seven;  thence  west,  to  the  northwest  corner  of  said 
township  seven;  thence  north,  to  the  southwest  corner  of  Guernsey 
county;  thence  east,'  to  the  southwest  corner  of  township  number  eight, 
in  range  number  nine,  in  said  county;  thence  north,  to  the  northwest 
corner  of  section  number  eighteen,  in  said  township  eight;  thence  east, 
on  section  lines  to  the  east  line  of  said  township  eight;  thence  north, 
to  the  northeast  corner  of  said  township  eight;  thence  east,  to  the 
southwest  corner  of  section  number  twenty-two,  in  township  number 
one,  of  range  number  one,  of  the  military  lands;  thence  north,  to  the 
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northwest  corner  of  section  number  nineteen,  in  said  township  one; 
thence  east,  on  section  lines  to  the  east  line  of  said  township  one; 
thence  north,  to  the  northwest  corner  of  township  number  eight,  in 
range  number  seven,  in  said  Guernsey  county  j  thence  east,  to  the 
west  line  of  Belmont  county;  thence  south,  to  the  southwest  corner 
of  Belmont  county;  thence  west,  to  the  southwest  corner  of  section 
number  nineteen,  in  said  township  eight,  in  range  seven;  thence  south, 
on  section  lines,  to  the  northwest  corner  of  section  number  nineteen, 
in  township  number  six,  in  range  number  seven,  in  Monroe  county; 
thence  east,  to  the  northeast  corner  of  section  number  thirteen,  in  said 
township  six;  thence  south,  on  section  lines,  to  the  southeast  corner  of 
section  number  eighteen,  in  township  number  four,  in  range  number 
seven,  in  Washington  county ;  thence  west,  to  the  east  line  of  township 
number  five,  in  range  number  .eight,  in  Said  county;  thence  north,  to 
the  northeast  corner  of  section  number  twenty-five,  in  said  township 
five;  thence  west,  to  tlie  southwest  corner  of  section  number  twenty- 
three;  thence  north,  to  the  northwest  corner  of  said  section  twenty- 
three;  thence  west,  to  the  southwest  corner  of  section  number  fifteen; 
:!ience  north,  to  the  southwest  comer  of  section  number  ten;  thence 
'.vest,  to  the  southwest  corner  of  section  number  eight;  thence  north, 
to  the  northwest  corner  of  section  number  eight;  thence  west,  to  the 
west  hne  of  said  township  number  five,  in  said  range  number  eight; 
thence  south,  to  the  southeast  corner  of  Morgan  county;  thence  west, 
to  the  place  of  beginning. 

[8439]  §2.  That  so  much  of  the  townships  of  Liberty,  Ludlow  and  certain  town- 
Jolly,  in  Washington  county,  as  lies  and  is  situated  east  and  north  of  shipi  in  Washing- 
the  following  described  line,  to  wit :  beginning  at  the  northwest  corner  !«hed" "'Sfonroe 
of  section  number  six,  in  township  number  four,  in  range  number  county, 
seven,  in  Washington  county;  thence  south,  to  the  southwest  corner 
of  section  number  five,  in  said  township  number  four;  thence  east,  on 
section  Ixnes,  to  the  southeast  corner  of  fractional  section  number  five, 
in  township  number  two,  in  range  number  five  in  said  county,  be  and 
the  same  is  hereby  attached  to,   and  made  a  part  of  the  county  of 
Monroe,  and  that  said  described  line  constitute  a  part  of  the  bound- 
ary line  between  said  counties  of  Washington  and  Monroe. 

[8440]  §  5.  That  all  suits,  whether  of  a  civil  or  criminal  nature,  which  Pending  suits  and 
shall  be  pending  in  those  parts  of  Washington,  Morgan,  Guernsey  and  prosecmed'to" 
Monroe  counties  so  set  off  and  erected  into  a  new  county,  and  within  ""»'  judgment, 
those   parts  of  Washington  county,   hereby  attached   to  and  made  a 
part  of  the  county  of  Monroe,  previous  to  the  first  Monday  in  April, 
eighteen  hundred  and  fifty-one,  shall  be  prosecuted  to  final  judgment 
and   execution  within  the  counties  from   which    such  p>arts  shall  be 
taken,  the  same  as  if  this  act  had  not  been  passed;  and  the  officers  of 
said  counties  respectively  shall  execute  all  such  process  as  shall  be 
necessary  to  carry  into  effect  such  suits,  prosecutions  and  judgments ; 
and  the  collectors  of  taxes  of  said  counties  respectively  shall  collect 
all  taxes  that  shall  have  been  levied  and  remain  unpaid  in  the  said 
several  portions  of  said  counties  at  the  timo  of  the  passage  of  this  act 
the  same  as  if  the  same  had  nof  been  passed. 

[8441]  §4-  That  all  justices  of  the  peace  and  other  township  officers  ju^ices,  etc., 
within  those  parts  of  the  counties  of  Washington,  Morgan,  Guernsey  jhaii  be  continue* 
and  Monroe  which  are  hereby  erected  into  the  new  county  of  Noble, 
and  within  that  part  of  Washington  county  hereby  attached  to  and 
made  a  part  of  the  county  of  Monroe,  shall  continue  to  exercise  the 
functions  and  discharge  the  duties  of  their  respective  offices,  until 
their  respective  terms  of  service  shall  expire,  and  until  their  successors 
shall  be  duly  elected  and  qualified,  in  the  same  manner  as  if  they  had 
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ship in  Washing- 
ton county 
attached  to  Mor- 
gan county. 


been  commissioned  or  elected  for  said  new  county  of  Noble  or  for  the 
county  to  which  they  may  be  attached,  and  all  writs  and  other  process 
within  the  territory  hereby  erected  into  the  said  new  county  of  Noble, 
shall  be  styled  as  of  said  county  of  Noble,  on  and  after  the  first  day 
of  April,  in  the  year  one  thousand  eight  hundred  and  fifty-one. 

[8448]  §5.  That  the  legal  voters  residing  within  the  limits  of  the 
county  of  Noble,  shall,  on  the  first  Monday  in  April,  in  the  year 
eighteen  hundred  and  fifty-one,  assemble  in  their  respective  town- 
ships, at  the  usual  places  of  holding  elections  therein,  and  proceed  to 
elect  the  county  officers  for  said  county,  as  prescribed  in  the  act  to 
regulate  elections,  who  shall  hold  their  offices  until  the  next  annual 
election,  and  until  their  successors  shall  be  duly  elected  and  qualified, 
and  at  said  first  election,  all  the  voters  residing  in  fractional  town- 
ships included  in  said  county  of  Noble,  shall  vote  as  follows:  those 
residing  in  fractional  townships  taken  from  Monroe  county  shall  vote 
in  the  townships  immediately  west  thereof;  those  residing  in  fractional 
townships  taken  from  Washington  county  shall  vote  in  the  townships 
immediately  north  thereof;  those  residing  in  the  fractional  townships 
taken  from  Morgan  county,  shall  vote  in  townships  immediately  east 
thereof;  and  those  residing  in  fractional  townships  taken  from  Guern- 
sey county,  shall  vote  in  the  townships  immediately  east  and  south 
thereof;  and  the  clerks  of  the  several  townships  included  in  the  county 
of  Noble  shall  give  twenty  days'  notice  of  said  election,  which  notices 
shall  be  in  writing  and  posted  up  at  the  usual  places  of  holding  elec- 
tions in  their  several  townships. 

[8443]  §6.  That  commissioners  of  the  counties  of  Washington, 
Morgan,  Monroe  and  Guernsey  shall  have  power,  immediately  upon 
the  passage  of  this  act,  to  attach  the  fractional  townships  made  so  by 
this  act,  to  the  other  townships,  or  to  organize  such  fractional  town- 
ships into  separate  townships  in  their  respective  counties,  and  this 
power  shall  extend  to  the  commissioners  of  the  county  of  Noble  to 
dispose  of  the  fractional  townships  included  within  its  limits  made  by 
this  act. 

[8444]  §  7.  The  said  county  of  Noble  is  hereby  attached  to,  and 
made  a  part  of  the  eighth  judicial  circuit  of  the  state  of  Ohio;  and 
the  court  of  common  pleas  and  supreme  court  of  the  said  county  of 
Noble  shall  be  holden  at  some  convenient  house  therein,  to  be 
designated  by  the  associate  judges  thereof,  until  the  permanent  seat  of 
justice  of  said  county  of  Noble  shall  be  established,  according  to  law. 

[8446]  §  8.  That  George  McCullough,  of  Jefferson  county ;  Martin 
Hickard,  of  Meigs  county,  and  Lafayette  Emmett,  of  Knox  county, 
be,  and  they  are  hereby  appointed  commissioners  to  fix  upon  and 
locate  the  seat  of  justice  of  said  county  of  Noble  agreeably  to  the 
provisions  of  the  act  entitled  "an  act  for  the  establishment  of  seats 
of  justice." 

[8446]  §  9.  That  nothing  herein  contained  shall  be  so  construed  as  to 
alter  or  change  any  representative,  senatorial  or  congressional  district. 

[8447]  §  10.  That  so  much  of  Roxbury  township,  in  Washington 
county,  as  lies  and  is  situate  north  of  the  following  described  line,  to 
wit :  beginning  at  the  northwest  comer  of  section  thirty-three,  in  town- 
ship number  eight,  in  range  number  twelve ;  thence  east  two  miles  to 
the  northeast  corner  of  section  number  twenty-seven;  thence  south  to 
the  southwest  corner  of  lot  number  ten  hundred  and  ninety-seven; 
thence  east  to  the  southeast  corner  of  lot  ten  hundred  and  ninety- 
two;  thence  south  to  the  north  line  of  fractional  section  number  fif- 
teen; thence  east  to  the  east  line  of  said  township,  be,  and  the  same 
is  hereby  attached  to  and  made  a  part  of  the  county  of  Morgan,  and 
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Ae  said  last  des'cribed  lines,  together  with  the  following  described 
lines,  to  wit:  beginning  at  the  northeast  corner  of  fractional  section 
number  three,  in  said  township;  thence  north  to  the  northeast  comer 
of  said  township;  thence  west  to  the  Muskingum  river,  constitute  a 
part  of  the  boundary  between  the  counties  of  Washington  and  Morgan  ; 
and  that  the  provisions  of  sections  three  and  four  of  this  act,  be,  and 
.he  same  are,  so  far  as  applicable,  extended  to  so  much  of  the  said 
township  of  Roxbury,  as  is  hereby  annexed  to  Morgan  county.  ^ 

[8448]  §  II.  That  nothing  contained  in  this  act  shall  be  so  construed  Thin  act  shjii  not. 
as  in  anywise  to  operate  as  a  release  or  discharge  of  any  person  resid-  "'„''"';?,"''  ''■"■" 
ing  within   the  territory  taken  from   the  county  of  Guernsey  by  this  cirritoryufc" 
act,  from  any  state,  county,  township  or  other  tax,  heretofore  assessed  '^"^a?y"}r"mlny 
and  levied  by  the  officers  of  Guernsey  county,  or  on  account  of  any  ■i"'  »■■  subscrip- 
tax   hereafter  to  be  levied  upon   the   real  or  personal   property  on  Jail'rolds"' '"' 
account  of  any  subscription  to  any  railroad  company  heretofore  made, 
or  hereafter  to  be  made,  in  pursuance  of  any  vote  heretofore  taken 
m  -said  Guernsey  county,  and  that  the  same  shall  be  forever  a  lien 
upon  the  said  property  in  said  territory,  the  same  as  if  the  said  terri- 
tory had  not  been  detached  from  the  county  of  Guernsey. 
[8449]  §  1 2.  The  officers  in  the  county  of  Guernsey  whose  duty  it  sh^l  Duties  of  the 
be  to  assess  and  collect  any  tax  hereafter  to   be  levied  for  the  payment  "ffi""  of  Guem- 
of  the  principal  or  interest  of  any  railroad  subscription  hereafter  to  be  gard"o"such"ta»! 
made   m  pursuance  of  a  vote  heretofore  taken  in  favor  of  such  sub- 
scription, shall  proceed  to  levy  and  collect  the  proportionate  share  of 
the  same  off  the  property  in  the  territory  taken   from  the  county  of 
Guernsey  by  this  act,  the  same  as  if  .said    property  remained  in  the 
county  of  Guernsey,  and  the  said  officers  are  hereby  invested  with  all 
the  powers  in  the  collection  of  the  same  as  are  provided  by  law  for 
the  collection  of  state  or  county  taxes. 

An  Act  to  ametid  the  act  entitled  ''an  act  to  erect  the  county  of  Vinton" 
passed  March  23.  1850. 

IPaMed  March  7,  1851 :  49  v.  135.) 

[8450]  §  I.  Be  it  enacted,  etc..  That  the  fourth  and  fifth  sections  of  the  Certain  section, 
act  entiried  "an  act  to  erect  the  county  of  Vinton,"  passed  March  "he'couSJy'o""* 
23,  1850,  be  so  amended  as  to  include  that  part  of  the  county  of  vinton  construed. 
Jackson  which  was  erected  into  the  county  of  Vinton,  within  the  pro- 
visions of  said  sections  in  said  act. 

An  Act  to  attach  the  western  ■tier  of  sections  of  township  fifteen  (  Violet  town- 
ship), Fairfield  county,  to  Truro  and  Madison  townships,  Franklin 
county. 

(Passed  March  25,  1851 .  49  v.  150.J 

[8461]  §  I.  Be  it  enacted,  etc. ,  That  the  western  tier  of  sections  of  Ccnain  section* 
township  fifteen  (Violet  township),  Fairfield  county,  be,  and  the  same  ',",  ^l^^hed  »""' 
is  hereby  attached  to  Truro  and  Madison  townships,  Franklin  county.  KrankUn  county. 

[8452]  §  2.  That  that  portion  of  said  tier  of  sections  lying  north  of  the  cenain  section* 
hne  between  Truro  and  Madison  townships,  Franklin  county,  be,  and  attached  to  M«di- 
the  same  is  hereby  attached  to  Madison  township.  FrankiTn  co'uity. 

[8453]  §  3.  All  laws  or  parts  of  laws  heretofore  enacted,  conflicting  Repeals. 
with  the  first  and  second  sections  of  this  act,  be,  and  the  same  are 
hereby  repealed. 

[84541  §  4.  This  act  shall  be  so  construed  as  not  to  interfere  with  a.  ;,  Not  to  affect 
suits  now  pending  in  the  courts  of  Fairfield  county.  SrMMutin"  *"'' 
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An  Act  to  straighten  the  boundary  line  between  Logan  and  Shelby  coutiks. 

(Passed  April  U,  1883:  80  v.  324.] 

Change  in  the        [8455]  %^-  Be  it  enacted,  etc..  That  the  boundary  line  between  Logan 
bouniry  line  be-  and  Shelby  counties  be  changed  so  as  to  run   parallel   with   section 

tween  Logan,  and   ,..•',        ^  ,.  *=*       ^,  .^  •     .  ,__ 

Shelby  counties.    Imes    instead  of  angling  across  tnem  as  it  now  does,  to  wit :  That 
said  line  be  located  on  the  north   and  south  center  line  of  section 
number  thirty-six,  township  six,  south,  range  seven,  east,  and  sections 
one,  twelve,  thirteen,  twenty-four,  twenty-five  and  thirty-six  of  town- 
ship  seven,  south,  range   seven,  east   to   the  Greenville  treaty  line, 
thence  with  it  west  to  the  center  of  the  east  half  of  section  twenty- 
nine,  township  two,  range  eight,  east,  thence  with  the  line  through 
the  center  of  the  east  half  of  said  section  number  twenty-nine  and 
section  thirty-two,  range  eight,  east,  and  of  sections  five,  eight,  seven- 
teen and  twenty  to  the  Great  Miami  river. 
To  be  submitted     [8466]  §  2.  The  projwsition  to  change  the  county  lines  of  said  coun- 
toa  vote  of  the      tics  as  above  provided  shall  be  submitted  to  the  qualified  electors  of 
»,  1883.'  said  counties  at  the  next  annual  election,  to  be  held  on  the  second 

Tuesday  of  October,  1883.  Those  who  are  in  favor  of  the  change 
will  indorse  on  their  ballots,  "Change  of  county  line — Yes;"  those 
who  are  opposed  will  indorse  on  their  ballots,  "Change  of  county 
line — No."  If  a  majority  of  all  the  votes  in  each  county  shall  be  in 
favor  of  changing  the  county  lines,  then  the  boundaries  of  said 
counties  shall  hereafter  be  established  as  in  section  one  of  this  act, 
and  the  lands  changed  hereby  shall  be  transferred  to  the  duplicate  of 
the  county  in  which  they  may  become  situate. 

§  3.   .   This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  establish  the  line  between  the  counties'of  Hardin  and  Logan. 

[Passed  April  16,  1883:  80  v.  »;i.] 

Boundary  line  be-   [8467]  §  I.  Be  it  encuted,  etc..  That  the  line  run  by  James  W.  Mar- 
L^gM  "*"''"""*  ™°"'  '"  ***^  y^^*"  '^3^>  ^  *'^^  north  line  of  Logan  county,  and  which 
has  ever  since  been  known  as  the  line  between  the  counties  of  Hardin 
and  Logan,  be,  and  the  same  is  hereby  established  as  the  line  be- 
tween said  counties. 
Commissioners        [8458]  §  2.  The  Commissioners  of  said  county  of  Hardin  are  hereby 
iiuthoriied  to  re-    authorized   to  remit  the  penalties  charged   upon   any  lands   in  said 
penalties.  county  upou  which  the  taxes  have  not  been  paid  by  reason  of  dispute 

as  to  the  true  location  of  said  county  line  and  to  direct  the  treasurer 
of  said  county  to  receive  the  tax  on  said  lands  without  such  penalties. 
Commissioners  of  [8469]  §  3-  The   Commissioners  of  said   county  of  Hardin  are  also 
Hardin  county  to  authorized  to  pay  out  of  the  county  treasury  of  said  county  the  costs 
pay  certain  costs.  .^^  ^^  ^^^   ^^  Abner  Riddle  et  al. ,  against   the  board  ol  commis- 
sioners of  Hardin  county,  Ohio,  et  al. ,  now  pending  in  the  supreme 
court  of  Ohio,  including  the  printing  of  briefs,  but  not  exceeding  in 
the  aggregate  one  hundred  and  twenty-five  dollars. 
Boundary  line  to     [846(H§4-  The  commissioners  of  said  counties  are  hereby  required  to 
bt  Barked.  cause  sftid  line  to  be  marked  by  permanent  monuments. 

§  5\      This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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An  Act  to  straighten  the  boundary  line  between  Auglaize  and  Logan  coun- 
ties. 

[Passed  and  took  effect  April  30,  i836:  83  v.  331  ■.  amended  March  15, 1888 :  85  v.  418.] 

[8461]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  Stale  of  Ohio, 
That  the  boundary  line  between  Auglaize  and  Logan  counties  be  Boundary  line  be 
changed  so  as  to  Tun  parallel  with  section  lines  instead  of  angling  ^IJd'iIogau.'*"* 
across  them  as  it  now  does;  that  said  line  be  located  as  follows, 
to-wit :  conmiencing  at  the  northeast  corner  of  Shelby  county,  being 
the  quarter  corner  to  sections  twenty-five  and  thirty-six,  town  six  south, 
range  seven  east,  and  running  thence  east  to  the  southeast  comer  of 
said  section  twenty-five,  town  six  south,  range  seven  east;  thence 
north  along  the  range  line  three  and  a  half  miles  to  the  west  corner  of 
section  seven,  town  six  south,  range  eight  east ;  thence  east  along  the 
quarter  section  line  through  sections  seven,  eight,  nine,  ten  and  frac- 
tional eleven,  town  six  south,  range  eight  east,  to  the  west  line  of 
Valentine  Peers,  Virginia  military  survey.  No.  12,276,  original  quan- 
tity 2,666^  acres;  thence  parallel  to  the  south  line  of  said  survey 
No.  12,276  to  the  Hardin  county  line;  thence  south  along  said  Hardin 
county  line  to  the  southwest  corner  of  said  Hardin  county. 

[8462]  §  2.  The  proposition  to  change  the  county  lines  of  said  To  be  submitted  t* 
counties  as  above  provided,  shall  be  submitted  to  the  qualified  electors  Nwember!"^  " 
of  said  counties  at  the  next  annual  election,  to  be  held  on  the  first 
Tuesday  of  November,  1888.  Those  who  are  in  favor  of  the  change 
will  indorse  on  their  ballots,  "Change  of  county  line — Yes."  Those 
who  are  opposed  will  indorse  on  their  ballots,  "  Change  of  county 
line — No."  If  a  majority  of  all  the  votes  cast  in  each  county  shall  be 
in  favor  of  changing  the  county  lines,  then  the  boundaries  of  said 
counties  shall  hereafter  be  established  as  in  section  one  of  this  act,  and 
the  lands  changed  hereby  shall  be  transferred  to  the  duplicate  of  the 
county  in  which  they  may  become  situate. 

[8463]  §  3.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 
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8464.  Criminal  bailiff  in  Hamilton  county; 
term  of  office. 

Duties  of. 

When  additional  bailiff  may  be  ap- 
pointed. 

Must  eive  bond ;  salary. 

Repeals. 

Appointment  of  secret  service  officer  in 
Hamilton  county ;  term;  duty. 

Powers;  bond;  oath,  etc. 

Removal  of,  by  court. 

Sheriff  may  appoint  turnkey  for  jail  in 
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Butler  county;  salary,  etc. 
Commissioners  of  Holmes  county  may 

offer  reward  for  arrest  of  criminals. 
County  officials  of  Cuyahoga  county  to 


Sbctioh 

furnish  auditor  estimates  of  printiBf 

and  stationery  required. 
Auditor  to  advertise  for  bids. 
Auditor  to  purchase  and  issue  all  sup- 
plies; record  of  same;   transcript  of 

bills  to  be  recorded. 
Printing  not  to  be  ordered  or  supplies 

purchased  by  other  officers. 
Printing  of  annual  reports  or  statements. 
Bills  to  be  contracted  only  under  this 
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Auditor  to  endorse  bills. 
Repeals. 
County  surveyor  of  certain  counties  to 

do  all  county  work  requiring  a  sal*. 
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Whereat. 


Crimuial  bailiff. 


Dutie*  of  criminal 
baiUff. 


When  additional 
bailiff  may  be  ap- 
pointed. 


Bailiff  to  giTe 
bond. 


Fixing  salary. 


Repeals. 


An  Act  creating  the  office  of  criminal  bailiff,  and  to  prescribe  his  duties  in 
counties  of  Sie  first  class,  having  a  population  of  one  hundred  and  eighty 
thousand  and  upwards. 

[Passed  and  took  effect  April  3^  1879 :  76  v.  54.] 

Whereas,  For  the  due,  speedy,  and  proper  administration  of  justice 
in  counties  having  a  population  of  one  hundred  and  eighty  thousand 
and  upwards,  that  there  shall  be  a  criminal  bailiff  therein ;  therefore, 

[8464]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  all  counties  having  a  population  of  one  hundred  and  eighty 
thousand  and  upwards,  at  the  federal  census  of  1870,  the  judges  of 
the  court  of  common  pleas,  shall,  within  twenty  days  after  the  pas- 
sage of  this  act,  and  every  two  years  thereafter,  appoint  a  criminal 
bailiff  [for  such]  county,  who  shall  hold  his  office  for  the  term  of  two 
years  arid  until  his  successor  is  appointed  and  qualified.  \As  amended 
April  10,  1889:  86  v.  225.] 

[8465]  §  2.  It  shall  be  the  duty  of  said  criminal  bailiff  to  act  for 
the  sheriff  in  all  criminal  cases  and  matters  of  a  criminal  nature  in  the 
common  pleas  and  probate  courts  of  said  county.  He  shall  be  present 
during  all  trials  of  criminal  cases  in  said  courts,  under  the  direction  of 
the  sheriff,  and  shall,  perform  all  the  duties  during  such  trials  as  are 
now  or  may  be  performed  by  the  sheriff  of  such  counties;  said 
criminal  bailiff  shaJl  conduct  all  prisoners  to  and  from  the  jail  of  such 
counties,  and  for  such  purpose  shall  have  access  to  the  same,  and  to 
the  court-room,  whenever  ordered  by  said  courts,  and  he  shall  have 
care  and  charge  of  such  prisoners  when  so  doing.  It  shall  be  the 
duty  of  said  criminal  bailiff,  under  the  direction  of  the  sheriff,  to  con- 
vey all  persons,  convicted  of  criminal  o^enses,  mslde  punishable  with 
imprisonment  in  the  penitentiary,  thereto ;  and  he  shall  receive  and 
collect  from  the  state  treasurer  all  amounts  as  costs  in  said  criminal 
cases,  in  the  same  manner  as  the  sheriff  of  such  county  by  law  is  now 
required  to  do,  and  the  amount  so  collected  shall  be  paid  by  said 
criminal  bailiff  to  the  sheriff  of  said  county. 

[8466J  §3.  Whenever  in  any  criminal  case  on  the  application  of 
the  sheriff,  a  court  shall  be  satisfied  that  the  administration  of  justice 
requires  additional  bailiff  to  execute  the  process,  the  court  shall  have 
power  to  appoint  such  additional  bailiff  as,  in  its  discretion,  may  be 
necessary ;  but  their  powers  and  duties  shall  cease  when  such  case  is 
determined. 

[8467]  §  4.  Such  criminal  bailiff  sh^ll,v  before  entering  upon  the 
discharge  of  his  duties,  qualify,  by  giving  a  bond  to  the  sheriff  of  such 
county,  with  good  and  sufficient  sureties,  in  the  sum  of  $5,000,  con- 
ditioned upon  faithful  discharge  of  his  duties ;  and  the  judges  of  the  court 
of  common  pleas  shall  fix  a  compensation  for  his  services,  which  shall 
be  paid  monthly,  out  of  the  fee  fund,  upon  the  warrant  of  the  county 
auditor.  % 

[8468]  §  5.  All  acts  and  parts  of  acts,  conflicting  or  inconsistent 
with  the  provisions  of  this  act,  are  hereby  repealed. 

§  6.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


An  Act  creating  the  office  of  secret  service  officer  and  prescribing  his  duties,  in 

Hamilton  county. 

[Passed  and  took  effect  April  6, 1888 :  85  v.  502.] 

[8469]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
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That  in  the  county  of  Hamilton,  the  judges  of  the  court  of  common  !=<:««  »erTice  of- 

pleas  shall,  within  twenty  days  after  the  passage  of  this  act,  appoint  a  term. 

secret  service  officer,  who  shall  hold  his  office  for  the  term  of  two  years, 

and  until  his  successor  is  appointed,  whose  duty  it  shall  be,  under  the 

direction  of  the  prosecuting  attorney,  to  render  secret  service  in  ^he 

capacity  of   detective,  for  the  prosecuting  attorney's  office  of   th? 

county,  in  all  criminal  cases  and  matters  of  a  criminal  nature. 

[8470]  §  2.  Said  secret  service  officer,  when  so  appointed,  shall,  in  Powers,  bood,  •  ■ 
criminal  cases,  have  the  same  power  in  making  arrests  and  serving  writs,  °'"'' '"'  • 
under  the  direction  of  the  prosecuting  attorney,  as  are  now  or  may  be 
performed  by  the  sheriff  of  the  county  in  like  cases.  And  said  secret 
service  officer,  before  entering  upon  the  duties  of  his  office,  shall  give 
bond  with  at  least  two  sureties,  in  the  sum  of  five  thousand  dollars 
($5,ooo)  for  the  faithful  performance  of  his  duties,  and  said  sureties  ^ 

shall  each  take  an  oath  that  he  is  worth  the  amount  of  the  bond 
above  all  liabilities,  and  such  bond  shall  be  approved  as  to  form  and 
sufficiency  by  the  judges  of  the  common  pleas  court  and  the  prosecut- 
ing attorney  of  said  county.  His  compensation  shall  be  at  the  rate  of  ' 
fifteen  hundred  dollars  a  year,  payable  monthly,  out  of  the  coupty 
fund,  upon  the  warrant  of  the  county  auditor. 

§  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  supplement  an  act  entitled  an  act  creating  the  office  of  secret  serv- 
ice  and  prescribing  his  duties  in  Hamilton  county,  passed  April  6,  A.  -D. 
1888. 

I  [Parsed  and  took  effect  April  i6,  i88S:  S5  v.  561.] 

[8471]  §1.  BeUenadedby  the  General  Assembly  of  the  State  of  Olm, 
That  the  following  be  enacted  supplementary  to  the  act  above  recited, 
with  sectional  numbering  as  follows : 

§  \a.    That  in  counties  containing  a  city  of  the  first  grade  of  the  RemoT«L 
first  class  that  when  a  secret  service  officer  may  or  shall  be  appointed 
the  judges  of  the  court  of  common  pleas  within  and  for  such  county 

shall  have  the  power  to  remove  for  cause  which  in  the  opinion  of  such  <i 

judges  may  be  sufficient  any  such  secret  service  officer  so  appointed.  .  \ 

§  a.  This  act  shall  take  effect  and  be  in  force  on  and  after  its 
passage. 

An  Act  to  authorize  the  sheriff  in  certain  counties  to  appoint  a  turnkey  for 

the  county  jail.  « 

(Passed  and  took  effect  April  8,  1886:  83  v.  73.]  1  , 

[8472]  §  I .     Be  it  enacted  by  the  Getural  Assembly  of  the  State  of  Ohio,  Authoriiing  therifl  , ,. 

That  in  counties  having  a  population,  at  the  last  federal  census  of  °o4>poUt"un2ey  ^ 

forty-two  thousand  five  hundred  and  eighty  (42,580),  and  no  more,  the  for  jaU-  'X 

sheriff  may  appoint  a  turnkey  for  the  county  jail  whenever,   in  his 

opinion,  the  same  shall  be  necessary,  which  appointment  shall  be  in  " 

writing  and  shall  be  approved  by  the  judge  of  the  court  of  common 
pleas,  and  shall  be  filed  with  the  county  commissioners,  and  the  per- 
son so  appointed  turnkey  shall  receive  such  compensation  as  the  sher- 
iff shall  determine,  not  exceeding  two  dollars  per  day,  which  shall  be 
certified  at  the  time  of  the  appointment  by  the  sheriff  to  the  county 
commissioners,  who  shall  thereafter  pay  the  same  monthly  out  of  any 
county  funds  applicable  for  that  purpose. 

§  2.  This  act  shall  take  effect  and  be  in  forc^  from  and  after  its 
passage. 
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Reward  for  arrest 
of  criminah,  etc. 


An  Act  to  authorize  the  commissioners  of  Holmes  county  to  offer  a  reward 
for  the  arrest  of  burglars,  robbers  and  other  felons. 

[Passed  and  took  effect  February  15,  1887 :  8^  v.  283.] 

[8473]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  commissioners  of  Holmes  county,  Ohio,  are  hereby  authorized 
to  offer  and  pay  a  reward  (not  to  exceed  three  hundred  dollars  in  any 
one  case)  foi;  the  arre.st  of  burglars,  robbers  and  other  felons,  such  re- 
ward to  be  paid  out  of  the  county  treasury  on  the  warrant  of.  the 
county  auditor. 

§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Cuyahoga  county 
officers  to  furnish 
auditor  annual  es- 
timates of  printing, 
stationery,  etc., 
required. 


Auditor  to  adver- 
tise for  bids. 


Opening  of  bids ; 
letting  of  con- 
tracts;  bond  re- 
quired. 


Auditor  to  pur- 
chase and  issue 
all  supplies;  to 
keep  a  record 
thereof. 


Transcript  of  all 
bills  to  be  re- 
corded. 


Printing  not  to  be 
ordered  or  supplies 
purchased  by 
other  officers. 


An  Act  to  autlwrize  the  commissioners  of  any  county  containing  a  city  of  the 
second  grade  of  the  first  class  to  contract  for  printing,  stationery,  etc. 

[Passed  and  took  effect  March  6,  1888 :  85  v.  67.] 

[8474]  §  I .  Be  it  enacted  b^  the  General  Assembly  of  the  State  of  Ohio, 
That  in  any  county  containing  a  city  of  the  second  grade  of  the 
first  class,  it  shall  be  the  duty  of  each  and  every  county  offi- 
cer, or  head  of  a  department,  on  or  before  the  first  day  of  March 
of  each  and  every  year,  to  furnish  the  county  auditor  with  an  estimate, 
with  accompanying  samples  or  specifications,  of  all  printing,  stationery 
and  blank  work,  of  every  kind  ,and  description,  and  all  other  office 
supplies  needed  in  his  department. 

[8475]  §  2.  Within  ten  days  after  receiving  said  estimates,  the 
county  auditor  shall  advertise,  for  a  period  of  ten  days  in  a  daily  news- 
paper, for  bids  for  the  furnishing  of  said  supplies  and  the  doing  of  said 
work,  for  the  period  of  one  year,  to  be  furnished  at  such  times  and  in 
such  quantities  as  the  various  county  officers  or  departments  may  re- 
quire and  order,  and  the  bids,  when  received,  shall  be  opened  by  the 
county  commissioners  and  the  county  auditor,  and  said  county  com- 
missioners shall  enter  into  contract  with  the  lowest  bidder  or  bidders ; 
they  shall  also  fix  the  amount  of  a  bond  which  shall  accompany  each 
bid,  binding  the  bidder  or  bidders  to  enter  into  a  contract,  in  case  a 
contract  is  entered  into,  and  also  fix  the  amount  of  a  bond  which  shall 
accompany  each  contract,  binding  the  parties  entering  into  said  con- 
tract to  faithfully  comply  with  its  requirements  in  every  respect. 

[8476]  §  3.  The  county  auditor  shall  order  and  purchase  all  sup- 
plies contemplated  in  this  act,  so  far  as  the  same  relates  to  printing, 
paper,  envelopes,  stationery  sundries,  and  miscellaneous  supplies ;  and 
he  shall  issue  the  same  upon  the  written  requisition  of  the  several  offi- 
cers and  heads  of  the  departments  of  the  county  government  He 
shall  keep  a  record  of  all  such  purchases  and  requisitions  in  a  book 
provided  for  that  purpose,  and  shall  make  therefrom  a  semi-annual  re- 
port in  detail  to  the  commissioners.  A  transcript  of  all  bills  for  print- 
ing, stationery  and  blank  work  of  every  description  used  in  the  sev- 
eral departments,  shall  be  filed  with  the  county  auditor,  who  shall 
enter  the  same  upon  the  record,  and  include  the  same  in  his  report  as 
herein  provided. 

[8477]  §  4.  No  officer  or  head  of  any  department  of  any  county 
containing  a  city  of  the  second  grade  of  the  first  class,  shall  order 
printing  done,'  or  suppUes  of  any  kind  provided  for  in  this  act,  exctpt 
in  accordance  with  the  terms  of  this  act,  and  no  claim  for  such  print- 
ing or  supplies  shall  be  paid  unless  it  is  incurred  according  to  the  pro- 
visions of  this  act. 
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[8478]  §  5.     No  officer,  department,  or  head  of  any  department  of  f4;|?°«,°[,|;'e"."»' 
any  county  containing 'a  city  of  the  second  grade  of  the  first  class,  ments. 
shall  be  permitted  to  order  any  annual  reports  or  statement  printed 
at  the  expense  of  the  county,  except  by  order  of  the  county  commis- 
sioners. 

[8479]  §  6.     No  bills  for  such  printing  and  supplies  as  are  con-  Biiu  to  be  con- 
templated by  this  act  shall  be  allowed,  unless  they  are  contracted  for  |hu  "d""'''  °'"^" 
under  the  provisions  of  this  act 

[84801  §  7.     All  bills  contracted  under  the  provisions  of  this  act,  Aj}f '»<>'  ">  endo"* 
before  they  are  paid,  shall  have  the  endorsement  of  the  county       ' 
auditor  to  the  effect  that  they  are  in  accordance  with  the  contract. 

[8481]  §  8.     All  acts  and  parts  of  acts  conflicting  with  any  of  the  »*?<»•• 
provisions  of  this  act  be  and  the  same  are  hereby  repealed,  as  to  any 
county  containing  a  city' of  the  second  grade  of  the  first  class. 

An  Act  to  correct  abuses  of  appointing  power  by  the  boards  of  county  com- 
missioners. 

[Passed  and  took  effect  April  19,  1889 :  86  v,  977.} 

[8482]  §  I.     Be  it  enacted  ty  the  General  Assembly  of  the  State  of  Ohio,  ^^^^^^J?^ 
That  in  all  counties  having  a  population  of  over  twenty-three  thousand  certain  counUei. 
(23,000),  and  less  than  twenty-three  thousand  five  hundred  (23,500),  by  Rep-.  87  ▼.  jjo- 
the  census  of  eighteen  hundred  and  eighty  (1880),  or  any  succeeding  fed- 
eral census,  the  board  of   county  commissioners  shall  appoint  the 
county  surveyor  to  do  all  the  county  work  requiring  the  services  of  a 
surveyor  or  engineer. 

§  2.    This  act  shall  take  effect  from  and  after  its  passage. 


CHAPTER  14. 

COtTRT   CALENDARS   AND   LEGAL   NOTICES. 

Section  I  Section 

8483.    Publication  of  court  calendars  and  legal    8484.  '  Fees  for  publication, 
notices  in  law  journals.  ) 

An  Act*  relating  to  the  posting  of  court  calendars  and  legal  nctues  m  cef>- 

tain  counties. 

[Passed  and  took  effect  April  14, 1884:  81  v.  179.] 

[8483]  §  I.     That  in  all  counties  in  this  state,  containing  a  city  of  publication  of 
the  first  or  second  grade  of  the  first  class,  the  judges  of  the  courts  of  '"jV*^"^^, 
record  in  such  counties  other  than  the  circuit  court,  shall  jointly  des-  in  uw^urmuls. 
ignate  a  daily  law  journal,  published  in  said  county,  wherein  shall  be 
published  all  calendars  of  the  courts  of  record  in  said  county,  which 

*On  April  t^.  1884,  81  v.  179^  an  act  was  passed  whose  title  was  as  given  above,  and  which 
took  effect  on  its  passage.  On  February  35.  1886,  83  v,  35.  an  amendatory  act  was  passed  enti- 
tied  ** An  Act  to  amend  an  act  entitled 'an  act  relating  to  the  posting  of  court  calendars  and 
legal  notices  in  certain  counties,'  passed  April  14,  1884;"  and  whose  sec.  i  is  as  follows; 

#  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  0/  Ohio,  That  an  act  entitled  an  act 
relating  to  the  posting  of  court  calendars  and  fegal  notices  in  certain  counties,  passed  April  14, 
1884,  be  so  amended  as  to  read  as^  follows : 

[Here  follow  the  amended  sections  i  and  3  given  above ;  then  follow  sections  3  and  3  of  the 
amendatory  act,  as  follows :] 

i  3.     That  saii  original  act  be  and  the  same  hereby  is  repealed. 

13.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 
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calendars  shall  contain  the  numbers  and  titles  of  causes  and  names  of 
attorneys  appearing  therein,  together  with  the  motion  dockets,  and 
also  such  particulars  and  notices  respecting  causes,  as  may  be  specified 
by  said  judges,  and  every  notice  required  to  be  published  by  any  of 
said  judges.  And  in  all  cases,  proceedings,  administration  of  estates, 
assignments  and  matters  pending  in  any  of  the  courts  of  record  in  said 
county,  wherein  legal  notices  or  advertisements  are  required  to  be 
published  by  law,  the  law  journal,  designated  as  above,  shall  once  a 
week  and  on  the  same  day  of  the  week,  publish  an  abstract  of  every 
such  legal  advertisement;  provided,  however,  that  the  jurisdiction 
over,  or  regularity  of  any  proceeding,  trial  or  judgment,  shall  in  no- 
wise be  affected  by  any  thing  herein.  \As  amended  February  25,  1886  : 
83  V.  25.] 

[8484]  §  2.  The  publisher  of  said  paper  shall  receive  for  the  pub- 
lication of  said  calendars,  motion  dockets  and  notices,  the  fees  for 
which  are  not  already  fixed  by  law,  a  sum  to  be  fixed  by  said  judges, 
not  exceeding  thirty-five  cents  for  each  case  brought,  the  same  to  be 
paid  by  the  party  filing  the  petition,  or  transcripts  for  appeal  or  lien, 
and  to  be  taxed  in  the  costs  and  collected  as  other  costs  are ;  and  for 
the  publishing  of  abstracts  of  legal  advertising,  a  sum  to  be  fixed  by 
said  judges,  not  exceeding  one  dollar  for  each  case,  proceeding  or 
matter,  in  which  such  advertising  is  had,  to  be  taxed  and  collected  as 
a,  part  of  the  costs  thereof.     \As  amended  February  25,  1886 :  83  v.  25.] 

§  3.    "^his  act  shall  be  in  force  from  and  after  its  passage. 


Fee*  for  publica- 
tion. 


CHAPTER  15. 


DEFICIENCIES  IN  STATE  INSTITUTIONS  AND  DEPARTMEim. 


Section 

8485.  Unlawful  to  create  deficiency. 

8486.  Penalty  for  so  doing. 


To  prevent  defi- 
ciencies in  institu- 
tions and  depart- 
ment^ of  the  state. 


Penalty. 


Kaergency. 


ISkctioh 
8487.    Emergency; 
case  of. 


hoif  liability  incurred  ia 


An  Act  to  prevent  the  making  of  deficiencies  in  the  public  institutions  and 
departments  of  the  state  of  Ohio. 

[Passed  and  took  effect  March  ii,  1889:  86  v.  76.] 

[8485]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  it  sndl  be  unlawful  for  the  trustees,  managers,  directors  or  super- 
intendent of  any  of  the  public  institutions  of  the  state  of  Ohio,  or  fol 
the  officers  of  any  of  the  departments  of  the  state  of  Ohio,  to 
create  a  deficiency,  incur  a  liability,  or  to  expend  a  greater  sum  of 
money  than  is  appropriated  by  the  general  assembly  for  the  use  of  said 
public  institution  or  department. 

[8486]  §  2.  Any  officer  enumerated  in  section  one  of  this  act,  being 
found  guilty  of  creating  a  deficiency,  incurring  a  liability,  or  expenet 
ing  a  greater  sum  than  is  appropriated  by  the  general  assembly  for  any 

Eublic  institution  or  department  of  this  state  in  any  one  year,  shall  be 
eld  individually  liable  for  the  same,  and  shall  be  fined  in  any  sum  not 
exceeding  one  thousand  dollars  for  the  first  offense,  and  two  thousand 
dollars  for  every  subsequent  offense. 

[8487]  §  3.  In  case  of  an  emergency  requiring  the  expenditure  of 
a  greater  sum  than  the  amount  appropriated  by  the  general  assembly 
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for  such  institution  or  department  in  any  one  year,  or  for  the  expend- 
ing of  money  not  specifically  provided  for  by  law,  the  said  officers 
may,  on  the  written  advice  and  consent  of  the  governor,  auditor  of 
state,  and  attorney-general,  incur  such  liability  as  circumstances  may 
rpquire. 
g  4.     That  this  act  shall  take  effect  on  its  passage. 


OHAPTEE  16. 


DEPOSITARIES   FOR   PUBLIC    FUNDS. 


httuurtrM  ]]  1079 

0t  **f. 


Subdivision  I.    Ih  Counties. 


Cuyahoga  County. 
Miction 

S488.    Depositary  for  public  funds  in. 
8439.    Advertisement  for  proposals  from  banks 

for  use  of  such  moneys. 
8490.    Opening  of  proposals ;  rejection  of  bids ; 
re-advcrtising. 

Undertaking  required  of  depositary. 

Must  be  approved  by  prosecuting  attor- 
ney  :  failure  to  rxecutesame;  rejection 
of  all  bids;  re-advertising. 

When  bank  becomes  a  depositary ;  addi- 
tional security;  removal  of  public 
moneys;  temporary  depositary. 

Hypothecation  of  interest  bearing  bonds 
entirely  or  partly  in  lieu  of  undertak- 
ing;  indorsement;  safe-keeping;  inter- 
est thereon. 

Deposit  of  funds  in  county  treasury 
when  deposiury  can  not  be  secured; 
disbursements  of  treasurer ;  books  and 
statements. 

Deposits  by  treasurer  in  deposiury ; 
bow  money  disbursed  from ;  treasurer's 
checks:  auditor's  warrants ^  warrants 
not  to  be  drawn,  when;  assignment  of 
undivided  tax  receipts  to  exhausted 
funds;  interest  on  funds,  bow  com- 
puted ;  depositary's  notices  to  auditor 
and  treasurer. 

Treasurer's  daily  statement  to  auditor; 
accounts;  how  money  paid  to  treas- 
urer ;  receipts ;  money  from  state  treas- 


«493. 


««3- 


S494- 


8495- 


»496. 


«497- 


«498. 
«499- 

8soo. 
8501. 


8503. 


8505. 


8506. 

8507. 

8508. 

8509. 
S510. 


8511. 


€sca. 


ury;  daily  tax  statements, 
oolcs ,    •     •         * 


Books  to  be  kept  by  auditor. 

Auditor's  certificate  to  correctness  of 
treasurer's  statements;  discrepancies. 

Payments  to  stale  treasurer,  how  made. 

Payment  by  treasurer,  of  jurors'  and 
witnesses'  fees;  of  allowances  to  indi- 
gent soldiers. 

Auditor's  monthly  statement  to  commis- 
sioners. 

Liability  of  treasurer  as  affected  hereby. 

Penalty  for  violation  hereof. 

Statutory  provisions  conflicting  here- 
with. 

Lucas  County. 

Depositary  for  public  funds  in. 

Advertising  for  proposals  from  banks  to 

'  act  as  such. 

Opening  proposals;  awards;  rejection; 
re-advertising. 

Undertaking  required  of  depositary. 

Must  be  approved  by  prosecuting  attor- 
ney; failure  to  execute;  new  award; 
rejection  of  all  bids ;  re-advertising. 

When  bank  becomes  a  depositary ;  ad- 
ditional security  j  removal  of  deposits ; 
temporary  depositary. 

Hypothecation  of  interest  bearing  bonds 
in  lieu  of  undertaking;  indorsement; 


Sbction 

safe-keeping  of  same ;  interest  ther^ 
on. 

8513.  Deposit  of  funds   in    county  treasury 

when  depositary  can  not  be  secured* 
disbursements  by  treasurer;  books  and 
statements. 

8514.  Deposits    by  treasurer  in    depositary; 

bow  money  disbursed  from ;  treasurers 
checks;  auditor's  warrants*  warrants 
not  to  be  drawn,  when  ;  assignment  of 
undivided  moneys  to  exhausted  funds; 
interest  on  funos,  how  computed;  de- 

Sositary's  notices  to  treasurer  and  au- 
itor. 

8515.  Treasurer's  daily  statement  to  auditor ; 

accounts;  how  money  paid  to  treas- 
urer ;  receipts ;  money  from  state 
treasury ;  daily  tax  statemenu. 

8516.  Book  to  be  kept  by  auditor. 

8517.  Auditor's  certificate  to  correctness  o( 

treasurer's  statement;  discrepancies; 
notice  to  commissioners. 

8518.  Payments  to  state  treasurer,  how  made. 

8519.  Payment   by   treasurer  of  jurors'  and 

witnesses'  fees;  of  allowances  to  indi- 
gent soldiers. 
8530.    Auditor's  monthly  statement  to  commis- 
sioners. 

8521.  Liability  of  treasurer  as  affected  herebf. 

8522.  Penalty  for  violation  hereof. 

8523.  Statutory  provisions   conflicting   here- 

with. 

Summit  County. 

8524.  Depositary  for  public  funds. 

8525.  Advertisement  for  proposals  from  banks 

for  use  of  public  money. 

8526.  Opening    proposals;   award;    rejection 

and  re-advertising. 

8527.  Undertaking  required  of  depositary. 

8528.  Must  be  approved  by  prosecuting  attor- 

ney ;  new  award,  when  to  be  made. 
8539.     When    bank    becomes   depositary ;    re- 
moval  of  money;    temporary   depos- 
itary. 

8530.  Bonds  may  be  accepted  in  lieu  of  un- 

dertaking. 

8531.  Custody  of  money  when  depositary  can 

not  be  secured;  disbursements  by 
treasurer, 
8533.  Deposits  by  treasurer;  treasurer's 
checks;  auditor's  warrants;  funds  not 
to  be  overdrawn;  taxes  credited  to 
funds  in  advance  of  distribution;  inter- 
est on  deposits. 

8533.  Sworn  statement  by  treasurer. 

8534.  Auditor's  accounts,  how  kept. 

^SZS'     Auditor  to  certify  to  statement  of  trea^ 

urer. 
8536.     Draft  from  auditor  of  state. 
6537.    Certain  fees  to  be  paid  in  ca^h. 
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Section 

8538.  Monthly  statement  by  auditor;  same  by 

dcpusilury. 

8539.  7-i-iljil>ty  "I  treasurer. 

8540.  Neglect  of  duly;  how  punished. 

8541.  Statutory  provisions. 

Stark  Countv. 

8543.     Depositary  for  public  funds. 

8543.  Advertisements     for     proposals     from 

banks. 

8544.  Opening  of  proposals ;  award,  etc. 

8545.  Undertaking  required  of  depositary. 

8546.  Undertaking  to  be  approved  by  prose- 

cuting attorney.  • 

8547-     When  additional  security   may  be   re- 
quired. 


Section 

8548.     Hypothecation  of  bonds  in  lieu  of  un* 
dertaking. 

When  money  to  remain  in  county  treas- 
ury. 

Treasurer  to  deposit  funds  in  depos- 
itary; how  paid  out  by  treasurer;  ap- 
portionment of  tax  in  advancement  of 
distribution ;  statement  by  depositary. 

Statement  by  treasurer. 

Duty  of  auditor. 

StatementH  by  treasurer  to  be  filed. 

How  moneys  paid  to  state. 

Witness  and  jury  fees. 

Monthly  statements  by  auditor. 

Liability  of  treasurer. 

Penalty  for  violation  hereof. 

Statutory  provisions. 


8549. 
8550. 


855». 

8552. 

8553. 
8554- 
8555- 
8556. 
8557. 
855S. 
8559. 


Subdivision  tt.    Tn  Citirs. 


Cleveland. 

8560.  City  and  school  funds  to  be  deposited  in 

depositary ;  members  of  depositary 
Loniintssiun. 

8561.  Expenses;    president    and    secretary; 

meetings,  records  and  papers;  certi- 
fied copies. 

8562.  Advertising  for  proposals  from  banks; 

what  to  contain;  expeobe  of  advertis- 

8563.  Opening  of  proposals;  award,  etc.;  re- 

jection of  proposals;  re-advertising. 

8564.  Undertaking   to  be  given;  sureties  re- 

quired; conditions,  etc. 

8565.  Undertaking  to  be  approved  by  counsel ; 

failure  to  make;  new  award  ;  rejection 
and  re-advertisement. 

8566.  When  a  bank  becomes  depositary ;  addi- 

tional security ;  removal  of  public 
moneys;  temporary  depositary. 

8567.  Bonds  in  lieu  of  undertaking;  indorse- 

ment of  same;  safe  keeping  of;  interest 
on. 

8568.  Treasurer  to  act  as  custodian  of  funds 

if  no  depositary  secured ;  his  disburse- 
ments, books  and  statements. 
S569.     City  officers,  etc.,  required   to  deposit 
public  money  with  treasurer. 

8570.  Notice    of    selection   of   depositary    to 

treasurer;  deposit  by  in  same;  city 
and  school  funds  to  be  kept  separate; 
interest,  how  computed  and  credited; 
notice  of  such  credits,  to  whom  given. 

8571.  Daily   notices  of   treasurer's  deposits; 

how  disbursements  made ;  checks, 
warrants,  etc. 

8572.  Daily  statements  required  of  treasurer; 

books  to  be  kept;  how  money  paid  to 
treasurer;  duplicate  receipts. 
8573-     Pciynient  of  certain  pay-rolls  in  cash. 

8574.  Certain  books  to  be  Icept  by  city  auditor 

and  school  board;  treasurer's  state- 
ments to  be  certified  as  correct;  dis- 
crepancies. 

8575.  Account  of  each  fund  to  be  kept  by  city 

auditor  and  board  of  education;  war- 
rants; monthly  statement  to  depositary 
commission ;  copies  of  same. 

8576.  When  auditor  shall  issue  warrants. 

8577.  Liability  of  treasurer. 

8578.  Statutory  provisions. 

8579.  Penalty  for  violation  hereof. 


Toledo. 

8580.  Depositary   for  public   funds;   commis- 

sion. 

8581.  Expenses,   organization,   meetings,  cec- 

ord.s,  etc, 

8582.  Advertisement  for  proposals  from  banks. 

8583.  Opening    proposals;    award;    rejection 

and  re-aovcrtisemeot. 


8584.  Undertaking  required  of  depositary. 

8585.  Must  be  approved  by  counsel;  failure 

to  execute ;  new  award ;  rejection  of 
bids;  re-advertisement. 

8586.  When    bank    becomes    depositary;    re> 

moval  of  moneys ;  temporary  depos- 
itary. 

8587.  Bonds  in  lieu  of  undertaking:  additional 

security;  indorsement;  safe  keeping, 
and  interest  on  bonds. 

8588.  Custody  of  money  when  depositary  not 

Nccured;  disbursements  by  treasurer; 
books  and  statements. 

8589.  Duty  of  officers,  etc.,  to  deposit  public 

money  with  treasurer. 

8590.  Deposits  by  treasurer  in  depositary ;  in- 

terest, how  computed  and  credited. 

8591.  Depositary's   daily   notice    to    auditor; 

treasurer's  checks ;  auditor's  warrants. 
8593.     Daily  statement  by  treasurer  to  auditor ; 
how  money  paid  to  treasurer. 

8593.  Payment  of^  certain  pay-rolls  in  cash. 

8594.  Books   of  auditor,   etc.;    statements  of 

treasurer  to  be  certified  by ;  discrep- 
ancies. 

8595.  Monthly  statement  by  auditor  to  com- 

mission ;  copies  of  same  to  council ;  duty 
of  depositary  and  commission  as  to 
treasurer's  checks. 

8596.  When  auditor  shall  issue  warrants. 

8597.  Liability  of  treasurer. 

8598.  Statutory  provisions. 

8599.  Penalty  for  violations  hereof. 

Akron. 

86do.     Depositary  commission. 

8601.  Book  and  stationer^  for;  meetings,  rec- 

ords. 

8602.  Advertising  for  proposals  from  bank*. 

8603.  Opening  ofproposafs ;  awards ;  rejection 

and  re-ad vertising^. 

8604.  Undertaking  required  of  depositary. 

8605.  Must  be  approved  by  city  solicitor. 

8606.  When  bank  becomes  depositary. 

8607.  Hypothecation  of  bonds  in  lieu  of  un- 

dertaking. 

8608.  Funds  to  remain  in  custody  of  treasurer 

if  depositary  not  secured. 

8609.  Officers,  etc.,  to  deposit  city  funds  with 

treasurer. 

86to.  Deposits  by  treasurer  in  depositary. 

8611.  Disbursements  from  depositary. 

86x2.  Daily  statements  by  treasurer. 

8613.  Certain  pay-rolls  to  be  paid  in  cash. 

8614.  Accounts  of  city  clerk. 

8615.  Monthly  statement  by. 

8616.  When  clerk  to  issue  warrants. 

8617.  Liability  of  treasurer. 

8618.  Treasurer  of  school  funds. 

8619.  Provision. 

8630.     Penalty  for  vioUtioD  hertoC 
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SUBDIVISION  I.      IN  COUNTIES, 
m  cocKms  cohtainihc  a  city  or  first  class  second  grade  (cuvahoca  cocntt). 

An  Act  to  require  the  county  commissioners,  in  counties  containing  a  city  of 
the  second  grade  of  the  first  class,  to  provide  a  depositary  for  the  county 
funds,  and  for  other  purposes. 

(Passed  April  13,  18S8;  took  effect  October  i,  1888:  8$  v.  330.] 

[8488]  §  I.     Be  it  enacted  by  tlie  General  Assembly  of  the  State  of  Ohio,  Cuyahoga  couMy; 
That  in  each  county  containing  a  city  of  the  second  grade  of  the  first  pSS?'c  moneyl 
class,  it  shall  be  the  duty  of  the  county  commissioners  to  designate,  in  (Sen.  Co.)  ss  v.  316 
the  manner  hereinafter  provided,  a  bank  situated  in  the  county,  and 
duly  incorporated  under  the  laws  of  this  state  or  of  the  United  States, 
as  a  depositary  of  the  money  of  the  county. 

[848w]  §  2.     The  commissioners  shall,  on  the  taking  effect  of  this  Advertisement  for 
act,  and  thereafter  triennially,  publish,  in  two  daily  newspapers  pub-  g^X^ir  !■«"  f 
lished  and  of  general  circulation  in  the  county,  on  the  second  day  of  such  moneys. 
the  week,  for  two  consecutive  weeks,  a  notice  which  shall  invite  sealed 
proposals  from  all  banks  coming  within  the  provisions  of  the  preced- 
ing section,  which  proposals  shall  stipulate  the  rate  of  interest  that  will 
be  paid  for  the  use  of  the  money  of  the  county  as  provided  herein ; 
and  each  proposal  shall  contain  the  names  of  the  sureties  who  will  be 
ofifered  upon  the  undertaking  of  the  bank  filing  the  same  in  case  the 
proposal  be  accepted. 

[o490]  S  3.     On  the  Monday  next  following  the  last  insertion  of  such  °^"s?'',»a^rt 
notice,  at  tne  hour  of  twelve  o'clock-,  noon,  the  commissioners  shall,  fectionof  bids-  r». 
in  open  session,  open  such  sealed  proposals,  and  shall  award  the  use  »'•*""»'"«• 
of   the  money   of   the  county   to  the  bank  that  offers  the  highest 
rate  of  interest  therefor ;  and  if  two  or  more  banks  offer  the  same 
highest  rate  of  interest,   the  use  of  the  money  may  be  awarded  to 
eiUier  of  them,  or  the  commissioners  may  reject  all  proposals  and  ad- 
vertise for  others  in  the  manner  aforesaid. 

[8491]  §  4.  No  such  award  shall  be  binding  on  the  county,  nor  Undertaking  re; 
shall  any  of  the  money  of  the  county  be  deposited  thereunder,  until  'ity."^  "^  ieporii- 
there  is  executed  by  the  bank  selected  and  accepted  by  the  com- 
missioners, a.  good  and  sufficient  undertaking,  payable  to  the  county, 
and  to  be  recovered  in  the  name  of  the  county  commissioners  for  the 
use  of  the  county,  in  such  sum,  not  less  than  one  million  dollars,  as 
the  commissioners  shall  direct,  signed  by  not  less  than  six  resident  free- 
holders as  sureties,  to  the  satisfaction  of  the  commissioners,  and  con- 
ditioned for  the  receipt,  safe-keeping,  and  payment  over,  as  provided 
herein,  of  all  money  which  may  come  into  its  custody  under  and  by 
virtue  of  this  act,  and  under  and  by  virtue  of  its  proposal  and  the 
award  of  the  commissioners,  together  with  the  interest  thereon  at  the 
rate  specified  in  the  proposal ;  and  the  undertaking  shall  be  further  con- 
ditioned for  the  faithful  performance  by  the  bank  of  all  the  duties  im- 
posed by  this  act  upon  the  depositary  of  the  money  of  the  county. 

[8492]  §5.      Such  undertaking  shall  not  be  accepted  by  the  com- Same  to  be  ap- 
missioners  until  it  has  been  submitted  to  the  prosecuting  attorney,  pjMecuSng  attor- 
and  certified  by  him  to  be  in  due  and  legal  form,  and  conformable  to  ney. 
the  provisions  of  this  act,  which  certificate  shall  be  indorsed  thereon ; 
and  if  any  bank  to  which  an  award  is  made  as  aforesaid  fail  to  exe- 
cute an  undertaking  as  required  hereby,  to  the  acceptance  of  the  com-  ,^='''""  '*•  execute 
missioners,  within  three  days  from  the  time  the  award  is  made,  the 
commissioners  may  award  the  use  of  the  money  to  any  other  bank 
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§§  8493-8495 


New  award. 


Rejection  of  all 
bids;  re-advertis- 
ing. 

When  a  bank  be- 
comes such  depos- 
itary. 


Additional  secur- 
ity. 

Removal  of  public 
moneys;  tempo- 
rary depositary. 


Hypothecation  of 
interest  bearing 
bonds  entirely  or 
partly  in  lieu  of 
such  undertakings. 


Imdottement 


Safe-keeping;  in- 
terest thereon. 


Deposit  of  funds 
in  county  treasury 
when  a  depositary 
cannot  be  secured. 


whose  written  proposal  offers  the  same  rate  of  interest  therefor  as 
designated  in  the  proposal  of  such  defaulting  bank ;  but  if  the  written 
proposal  of  no  other  bank  offers  the  same  rate  of  interest  they  may 
award  such  use  to  any  bank  whose  written  proposal  offers  the  next 
highest  rate  of  interest  therefor,  the  undertaking  required  to  be  exe- 
cuted in  either  case ;  or  the  commissioners  may,  in  case  of  default  as 
aforesaid,  reject  any  or  all  bids  and  advertise  for  others  in  the  man- 
ner aforesaid. 

[8493]  §  6.  The  bank  to  which  an  award  is  made  shall,  upon  the 
acceptance  by  the  commissioners  of  the  undertaking  provided  for 
herein,  become  the  depositary  of  the  money  of  the  county,  and  re- 
main such  until  the  undertaking  of  its  successor  is  accepted  by  the 
commissioners ;  but  the  commissioners  may,  at  any  time  they  deem 
the  same  necessary,  require  additional  security  from  the  bank,  in 
such  sum  as  they  shall  designate ;  and  if  the  bank  refuse  or  neglect, 
for  the  period  of  five  days  thereafter,  to  give  such  additional  security, 
they  may  order  the  removal  of  the  county's  deposits  therefrom  forth- 
with, and  may  designate  some  othei-  bank  to  be  the  depositary  thereof 
temporarily,  at  such  rate  of  interest,  or  without  interest,  as  they  may 
determine.  Such  removal,  and  all  other  removals  under  the  pro- 
visions of  this  act,  shall  be  made  upon  the  written  order  of  the  com- 
missioners; and  the  county  auditor  shall,  upon  the  receipt  of  such 
order,  issue  his  warrant,  and  the  county  treasurer  his  check,  for  the 
removal.  If  the  money,  in  case  of  such  removal,  be  deposited  in  a 
bank  designated  as  a  depositary  temporarily,  such  bank  shall,  before 
the  receipt  by  it  of  any  such  money,  enter  into  an  undertaking  as  re- 
quired by  preceding  sections ;  but  if  no  bank  be  so  designated,  the 
money  shall  be  disposed  of  as  ptovided  in  section  eight. 

[8494]  §  7.  The  commissioners  may,  in  lieu  of  the  undertaking 
provided  for  by  preceding  sections,  accept  as  security,  for  money  de- 
posited as  aforesaid,  interest-bearing  bonds  of  the  county,  or  of  the 
city  in  which  the  depositary  is  located,  the  face  value  of  which  shall 
not  be  less  than  the  sum  specified  in  section  four  as  the  amount  to  be 
named  in  the  undertaking  in  lieu  of  which  such  bonds  are  accepted ; 
or  they  may  accept  such  bonds  as  partial  security,  to  the  extent  of 
their  face  value,  for  the  money  so'  deposited,  and  require  an  undertak- 
ing for  the  remainder  of  the  full  amount  specified  in  said  section  to 
be  named  in  the  undertaking,  and  in  the  undertaking  so  required  such 
acceptance  of  bonds  as  partial  security,  and  the  extent  ithereof,  shall 
be  set  forth.  The  hypothecation  of  such  bonds  shall  be  by  indorse- 
ment of  the  fact  and  purpose  on  the  back  of  each,  which  indorsement 
shall  stipulate  that  the  bond  shall  be  the  property  of  the  county  in 
case  of  any  default  on  the  part  of  tiie  bank  in  its  capacity  as  de- 
positary as  aforesaid,  and  that  its  negotiation  or  release  by  the  com- 
missioners shall  re(juire  the  signature  of  each  member  of  the  board. 
The  commissioners  shall  make  ample  provision  for  the  safe-keeping  of 
such  hypothecated  bonds ;  and  the  interest  thereon,  when  paid,  shall 
be  turned  over  to  the  bank  so  long  as  it  is  not  in  default  as  afore- 
said. 

[8495]  §8.  If  at  any  time,  for  any  cause,  the  commissioners  of 
any  such  county  be  unable  to  secure  a  depositary  as  provided  by  pre- 
ceding sections,  the  money  of  the  county  shall  remain  in  the  custody 
of  the  county  treasurer,  if  in  his  custody  at  the  time,  and  if  in  a  de- 
positary, and  its  removal  be  ordered,  it  shall  be  removed  to  the  county 
treasury,  in  the  tilanner  provided  in  section  six  for  removals,  and  in 
either  case  the  treasurer  shall  be  the  custodian  thereof  until  such  time 
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as  a  depositary  is  secured  in  accordance  with  the  provisions  of  this 
act;  and  while  he  remains  such  custodian  the  money  shall  be  paid  out 
by  him  on  warrants  of  the  auditor,  which  in  such  case  shall  not  be  in  "oif,  a'"j"J'"*""' 
duplicate ;  and  during  such  time  he  shall  keep  such  books,  and  make  menw* 
to  the  auditor  such  statements  of  receipts  and  payments,  as  are  re- 
quired in  case  the  money  of  the  county  is  in  the  custody  of  a  de- 
positary designated  by  the  commissioners,  except  that  they  shall  show 
that  such  money  is  in  the  custody  of  the  treasurer  instead  of  such  de- 
positary. 

[8W6]  §9.     The  treasurer  shall,  upon  the  receipt  of  a  written  Deposits  by  treai- 
notice  from   the   commissioners  stating  that  a  depositary  has  been  "■■""" '^*P<'»'*»rr- 
selected  in  pursuance  of  the  provisions  of  this  act,  and  naming  the 
bank  selected  as  such  depositary,  deposit,  to  the  credit  of  the  county, 
all  money  in  his  possession,  except  as  provided  in  section  fourteen,  in 
the  bank  constituted  the  depositary  as  aforesaid ;  and  thereafter  he 
shall,  before  noon  of  each  business  day,  deposit  in  such  depositary  all 
money  received  by  him  the  preceding  business  day,  except  as  provided 
in  section  fourteen ;  and  such  money  shall  be  payably [payable  ?]only  on  „  ^    h  w  d" 
the  check  of  the  treasurer,  which  check  shall  not  be  valid  or  payable  un-  bursed  from  de- 
less  it  have  partly  printed  and  party  written,  on  the  same  paper  there-  Sre'^'checks^ 
with,  a  duplicate  of  the  warrant  of  the  county  auditor  authorizing  the  auditors  war- 
payment  of  the  sum  for  which  the  check  is  drawn.     All  warrants  """' 
issued  by  the  auditor  upon  the  treasurer  for  the  payment  of  money 
(except  as  provided  in  section  fourteen,  and  also  when  the  money  of 
the  county  is  in  the  custody  of  the  treasurer),  shall  be  drawn  and 
signed  in  duplicate,  one  of  which  shall  have  prmted  upon  its  face  the 
word  "  original,"  which  shall  be  filed  and  kept  by  the  treasurer  in  his 
office,  and  the  other  of  which  shall  have  printed  upon  its  face  the  ' 

word  "  duplicate,"  and  shall  be  and  remain  unsevered  from  the  check 
of  the  treasurer.  The  auditor  .shall  issue  no  warrant  payable  from  any  Warrants  not  to  b« 
fund  unless  there  is  money  belonging  thereto  for  the  payment  thereof  <'■''>»'■'.  unless,  etc. 
in  full,  notwithstanding  the  provisions  of  section  eleven  hundred  and 
eight  of  the  Revised  Statutes ;  but  when  any  fund  is  exhausted,  and 
the  commissioners  are  satisfied  that,  of  the  undivided  money  on  hand 
received  on  account  of  taxes,  the  portion  thereof  that  will  belong  to 
such  fund  upon  the  next  semi-annual  distribution  of  such  money  is  in  .  ,-    „    .  , 

S    ^  ,  .f'l,  -1  ,  Assignment  of  un^ 

amount  such  that  a  part  of  it  may  judiciously  be  assigned  to  such  ex-  divided  ux  re- 
hausted  fund  in  advance  of  such  distribution,  they  may  make  an  order  ed  finds.*"*"'""" 
directing  such  assignment,  and  the  auditor  shall  notify  the  treasurer 
thereof  in  writing.     All  money  deposited  with  the  depositary  shall  .interest  on  money 
bear  interest  at  the  rate  specified  in  the  proposal  on  which  the  award  com^iuud^and  """^ 
to  it  was  made,  to  be  computed  on  daily  balances,  and  such  interest  '^■•"''"d. 
shall  be  placed  to  the  credit  of  the  county  on  the  first  day  of  March 
and  the  first  day  of  September  each  year,  or  at  any  time  when  the  ac- 
count may  be  closed.      The  depositary  shall  notify  the  auditor,   in  D5p„5i,jfy's  ^^ 
writing,  before  noon  of  each  business  day,  of  the  amount  of  deposits  tices  to  auditor 
made  by  the  treasurer  for  the  preceding  business  day,  and  when  the  '"''  "■"""■"■• 
interest  is  credited  to  the  county  the  depositary  shall  notify  the  auditor 
and  treasurer,  in  writing,  of  the  amount  thereof,  before  noon  of  the 
next  business  day,  and  ail  such  interest  shall  be  credited  to  the  general 
fund  of  the  county. 

[8497]  §  10.     Each  business  day  the  treasurer  shall  make  to  the  Treasurer's  daily  i"  m 

auditor  a  sworn  statement  showing  for  the  preceding  business  day  the  statement  to  au-  /; 

total  amount  of  money  received  by  him,  the  total  amount  deposited  in 
the  depositary,  the  total  amount  paid  by  check  on  the  depositary,  the 
totaf  amount  paid  out  in  cash,  the  balance  in  the  depositary,  and  the  ,;; 
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Accounts. 


Moneys  how  paid 
to  treasurer  to- 
ceipts. 


Moneys  received 
by  treasurer  from 
state  treasury. 


Paily  tax  stat^' 
nents. 


Books  to  1>e  kept 
by  auditor. 


Aaditor's  certifi- 
cate to  correctness 
of  treasurer's 
statements. 


Discrepancies. 


Payments  to  treas. 
urer  of  state,  liow 
made. 


balance  in  the  treasury ;  and  he  shall  keep  such  accounts,  in  books  to 
be  provided  for  that  purpose,  as  shall  enable  him  to  make  such  state- 
ments. All  money  paid  to  the  treasurer,  except  for  taxes,  and  except 
also  money  received  from  the  state  treasury,  shall  be  upon  the  order 
of  the  auditor,  and  the  treasurer  shall  give  receipts  therefor,  each  of 
which  shall  be  made  and  signed  in  duplicate,  one  of  which  shall  have 
printed  across  its  face  the  word  "original,"  and  the  other  the  word 
"  duplicate,"  and  each  duplicate  shall  be  filed  with  the  auditor  on  the 
day  of  its  date ;  and  each  such  receipt  shall  show  the  amount  received, 
from  whom  received,  and  on  what  account,  and  shall  state  the  fund  to 
which  the  money  is  to  be  applied ;  provided,  that  in  case  of  money  re- 
ceived by  the  treasurer  from  the  state  treasury  the  triplicate  warrant  re- 
quired by  section  ten  hundred  and  eighty-five  of  the  Revised  Statutes  to 
be  transmitted  to  the  auditor  by  the  auditor  of  state  shall  take  the  place 
of  the  duplicate  receipt  above  provided  for ;  and  the  treasurer  shall 
not  give  receipts  for  taxes  in  duplicate,  but  in  lieu  thereof  shall,  at 
the  close  of  each  business  day,  file  with  the  auditor  a  statement  of  the 
amount  of  money  received  by  him  for  taxes  and  penalties  during  the 
day. 

[8498]  §  II-  The  auditor  shall  keep  in  his  office  books  in  which 
shall  be  entered  the  daily  receipts  of  the  treasurer's  office,  as  shown 
by  the  duplicate  receipts  returned  to  him  by  the  treasurer,  and  by  the 
statements  of  money  received  for  taxes  and  the  triplicate  warrants 
mentioned  in  the  preceding  section,  the  amount  of  the  deposits  made 
by  the  treasurer  each  day  in  the  depositary,  as  shown  by  the  daily 
statements  of  the  depositary  to  the  auditor,  and  the  amount  remaining 
in  the  treasurer's  hands  in  pursuance  of  section  fourteen,  or  when  the 
treasurer  is  custodian  of  all  the  money,  as  shown  by  the  treasurer's 
daily  statements  received  by  him ;  and  in  such  books  the  money  re- 
ceived by  the  treasurer  from  taxes  of  all  kinds  shall  be  shown  in  an 
account  entided  the  "undivided  tax  account,"  and  all  other  receipts 
by  him  shall  be  shown  in  accounts  indicating  the  respective  funds  to 
which  the  money  belongs.  He  shall  enter  ia  such  books  also  the 
amount  of  all  warrants  issued  by  him  each  day  to  the  treasurer;  and 
the  accounts  in  such  books  shall  be  so  kept  as  to  show  the  balance  of 
each  fund,  the  balance  of  undivided  money  received  for  taxes, 
and  the  balance  of  money  received  from  the  state  treasury,  and  on 
account  of  school  lands,  each  day,  in  his  hands  and  in  the  hands  oi 
the  d«)ositary  respectively. 

[8499]  §  12.  Upon  the  receipt  each  day  by  the  auditor  of  the 
sworn  statement  provided  for  in  section  ten,  he  shall  certify  thereon  to 
its  correctness,  if,  upon  comparison  with  his  books,  it  be  found  to  be 
correct,  and  shall  file  such  statement  in  his  office ;  but  if  any  such 
statement  be  found  by  the  auditor  at  any  time  to  be  incorrect,  he  shall 
forthwith  give  notice  thereof  to  the  treasurer,  and  unless  the  discrej)- 
ancy  be  immediately  discovered  and  corrected,  he  shall  notify  the 
commissioners  thereof  without  delay. 

[8500]  ^  13.  Except  as  provided  in  sections  eight  and  fourteen, 
the  treasurer  shall  not  pay  out  any  money  otherwise  than  by  check  on 
the  depositary,  as  provided  in  section  nine.  But  before  he  issues  a 
check  in  payment  of  any  draft  made  upon  him  by  the  auditor  of  state 
in  favor  of  the  treasurer  of  state,  he  shall  exhibit  such  draft  to  the 
county  auditor,  and  file  with  him  a  certified  copy  thereof,  and  the 
auditor  shall  thereupon  issue  his  warrant  authorizing  the  treasurer  to 
issue  his  check  for  the  amount  specified  in  the  draft ;  and  before  he 
remits  to  the  treasurer  of  state  any  money  on  account  of  school  lAnds, 
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he  shall  notify  the  auditor,  in  writing,  of  his  readiness  to  do  so,  and 
of  the  amount,  and  the  auditor  shall  file  such  notice,  and  issue  his 
warrant  authorizing  the  treasurer  to  draw  his  check  upon  the  deposi- 
tary for  the  amount;  but  if  the  money  for  such  payments  be  in  the 
custody  of  the  treasurer  instead  of  a  depositary,  the  same  proceedings 
shall  be  had,  except  that  the  warrants  of  the  auditor  shall  authorize 
the  payments  otherwise  than  by  such  checks. 

rSoOn  S  14-     The  treasurer  shall  pay  in  cash  warrants  issued  by  Payment  by  treaw 
the  auditor  for  the  payment  of  fees  of  jurors  and  witnesses,  and  also  rors  and  witnesses; 
warrants  so  issued  payable  from  the  soldiers'  relief  fund,  and  he  may  i*ndtgeni'«oWie». 
retain  in  his  hands  from  day  to  day  a  sufficient  amount  of  the  receipts 
of  his  office  to  enable  him  to  do  so,  but  the  balance  of  money  so  with- 
held from  deposit  shall  at  no  time  be  in  excess  of  five  thousand  dollars; 
and  warrants  issued  for  the  purposes  aforesaid  shall  not  be  in  dupli- 
cate ;  but  if  at  any  time  the  money  so  retained  by  the  treasurer  is 
entirely  paid  out,  and  the  current  receipts  of  his  office  are  insufficient 
to  pay  such  warrants,  the  auditor,  if  so  authorized  by  the  commis- 
sioners, shall  issue  his  warrant  to  the  treasurer  authorizing  him  to  draw 
his  check  upon  the  depositary  for  the  amount  specified  therein,  which 
shall  not  be  in  excess  of  five  thousand  dollars,  to  pay  such  warrants. 

[8502]  §  15.  On  the  first  business  day  of  each  month  the  auditor  Auditor's  monthly 
shall  prepare,  and  submit  to  the  commissioners,  a  sworn  statement  of  SSoiSre."'  *"° 
the  finances  of  the  county  for  the  preceding  month,  which  shall  show 
the  amount  of  money  received  to  the  credit  of  each  fund  and  account, 
the  amount  disbursed  from  each,  and  the  balance  remaining  to  the 
credit  of  each,  and  also  the  balance  of  money  in  the  depositary,  the 
balance  in  the  treasury  in  pursuance  of  section  fourteen,  and,  if  the 
money  of  the  county  be  in  the  custody  of  the  treasurer  instead  of  a 
depositary,  the  total  balance  thereof  in  the  treasury ;  and  the  commis- 
sioners shall  place  such  statement  on  file,  and  forthwith  post  a  duly 
certified  copy  thereof  in  the  auditor's  office,  to  remain  so  posted  at 
least  thirty  days  for  the  inspection  of  the  public. 

[8603]  §  16.     Nothing  in  this  act  shall  be  held  or  considered  as  in  LUbiUty  of  trea* 
any  manner  changing  or  affecting  the  liability  of  treasurers  of  counties  "hu  act,*  *"*''  ' 
covered  by  its  provisions,  except  that  they  shall  not  be  held  liable  for 
any  loss  of  money  deposited  by  them  in  depositaries,  as  provided  for 
herein,-  while  such  money  is  in  the  custody  of  such  depositaries. 

[8504]  §  17.  An  officer  of  any  such  county  who  willfully  violates  f'°''7ftj,YJ^ 
any  provision  of  this  act,  or  willfully  neglects  or  refuses  to  perform 
any  duty  thereby  imposed  upon  him,  shall,  upon  conviction  thereof 
in  the  court  of  common  pleas,  be  fined  in  any  sum  not  exceeding  ten 
thousand  dollars,  for  the  use  of  the  county,  or  be  imprisoned  in  the 
penitentiary  not  more  than  ten  years  nor  less  than  one  year,  or  both, 
at  the  discretion  of  the  court. 

[8605]  §  18.     Any  provision  of  the  statutes  of  this  state  in  force  statutoiy  provis- 
when  this  act  takes  effect,  which  conflicts  with  any  provision  of  this  |,°"rcwuh  s^'mf- 
act,  shall  be  held  to  be  superseded  by  the  latter,  as  to  the  matter  of  seded  hereby, 
inconsistency,  and  not  otherwise,  in  counties  to  which  this  act  relates. 

§  19.     This  act  shall  take  effect  on  the  first  day  of  October,  one  Taking  effect 
thousand  eight  hundred  and  eighty-eight 
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positary. 


IM  COUNTIES  CONTAINING   A   CITV  OF   FIRST   CLASS,  THIRD  GRADE    (LUCAS  COOHTl^. 

An  Act  to  require  the  county  commissioners  in  counties  containing  a  city  of 
the  third  grade  of  the  first  class  to  provide  a  depositary  for  the  ptMic 
mon^,  and  for  other  purposes. 

(Passed  April  13,  t888;  took  effect  August  i,  18S8:  85  v.  14S.] 

[8506]  §1.  Be  it  enacted  by  the  General  Assembly  of  the  State  cf  Ohio, 
That,  in  each  county  containing  a  city  of  the  third  grade  of  die  first 
class,  it  shall  be  the  duty  of  the  county  commissioners  to  designate,  in 
the  manner  hereinafter  provided,  a  bank  situated  in  the  county,  and 
duly  incorporated  under  the  laws  of  this  state  or  of  the  United  States, 
as  a  depositary  of  the  money  of  the  county. 

[8507]  §  2.  The  commissioners  shall,  on  the  taking  effect  of  this 
act,  and  thereafter  biennially,  publish,  in  two  daily  newspapers  pub- 
lished and  of  general  circulation  in  the  county,  on  the  second  day  of 
the  week,  for  two  consecutive  weeks,  a  notice  which  shall  invite  sealed 
proposals  from  all  banks  coming  within  the  provisions  of  the  preceding 
section,  which  proposals  shall  stipulate  the  rate  of  interest,  not  less 
than  one  per  centum,  that  will  be  paid  for  the  use  of  the  money  of  the 
county  as  provided  herein ;  and  each  proposal  shall  contain  the  names 
of  the  sureties  who  will  be  offered  upon  the  undertaking  of  the  bank 
filing  the  same  in  case  the  proposal  be  accepted.  \As  amended  Febru- 
ary 13,  1889:  86  V.  45.] 

[8508]  §  3.  On  the  Monday  next  following  the  last  insertion  of 
such  notice,  at  the  hour  of  twelve  o'clock  -noon,  the  commissioners 
shall,  in  open  session,  open  such  sealed  proposals,  and  shall  award 
the  use  of  the  money  of  the  county  to  the  bank  that  offers  the  highest 
rate  of  interest  therefor;  and  if  two  or  more  banks  offer  the  same 
highest  rate  of  interest,  the  use  of  the  money  may  be  awarded  to  either 
of  them,  or  the  commissioners  may  reject  all  proposals  and  advertise 
for  others  in  the  manner  aforesaid ;  and  if  no  proposals  are  received, 
offering  a  rate  of  interest  as  required  in  section  two,  the  commissioners 
shall  at  once,  again  advertise  in  the  manner  aforesaid  for  such  propo- 
sals ;  and  if  satisfactory  proposals  are  not  received,  the  commissioners 
shall  continue  in  the  manner  aforesaid  to  advertise  for  such  proposals 
until  acceptable  proposals  are  received ;  but  each  said  subsequent 
advertisement  shall  also  state  whether  any  proposal  was  received  under 
the  preceding  advertisement,  and  if  any  was  received,  from  what 
bank,  and  the  rate  of  interest  offered.  \As  amended  February  13.  1889 : 
86  V.  45.] 

[850y]  §  4.  No  such  award  shall  be  binding  on  any  such  county, 
nor  shall  any  of  the  money  of  the  county  be  deposited  thereunder, 
until  the  hypothecation  of  the  bonds  provided  for  in  section  seven, 
and  until  there  is  executed  by  the  bank  selected,  and  accepted  by  the 
commissioners,  a  good  and  sufficient  undertaking,  payable  to  the 
county,  and  to  be  recovered  in  the  name  of  the  county  commissioners 
for  the  use  of  the  county,  in  such  sum  as  the  commissioners  shall 
direct,  which  shall  not  be  less  than  six  hundred  thousand  dollars,  and 
such  undertaking  shall  be  signed  by  at  least  six  resident  free-holders 
as  sureties,  to  the  satisfaction  of  the  commissioners,  and  conditioned 
for  the  receipt,  safe-keeping,  and  payment  over,  as  provided  herein, 
of  all  money  which  may  come  into  its  custody  under  and  by  virtue  of 
this  act,  and  imder  and  by  virtue  of  its  proposal  and  the  award  of  the 
commissioners,  together  with  the  interest  thereon  at  the  rate  specified 
in  the  proposal ;  and  the  undertaking  'shall  be  further  conditioned  for 
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the  faithful  performance  by  the  bank  of  all  the  duties  imposed  by  this  • 
act  upon  the  depositary  of  the  money  of  the  county. 

[8510]  §5.     Such  undertaking  shall  not  be  accepted  by  the  com- s»'>i<:<obeap- 
missioners  until  it  has  been  submitted  to  the  prosecuting-attorney,  and  Jid'oVattoJieyT 
certified  by  him  to  be  in  due  and  legal  form,  and  comformable  to  the 
provisions  of  this  act,  which  certificate  shall  be  indorsed  thereon ;  and 
if  any  bank  to  which  an  award  is  made  as  aforesaid,  fail  to  execute  an  ^^" '°  execute 
undertaking  as  required  hereby,  to  the  acceptance  of  the  commis- 
sioners, and  fail  to  hypothecate   the  bonds  as  provided  in  section 
seven,  within  three  days  from  the  time  the  award  is  made,  the  com- 
missioners may  award  the  use  of  the  money  to  any  other  bank  whose  New  award. 
>vritten  proposal  offers  the  same  rate  of  interest  therefor  as  designated 
in  the  proposal  of  such  defaulting  bank,  but  if  the  written  proposal  of 
no  other  bank  offers  the  same  rate  of  interest  they  may  award  such 
use  to  any  bank  whose  written  proposal  offers  the  next  highest  rate  of 
interest  therefor,  the  undertaking  and  hypothecation  required  to  be  Sdi"nd°re-ldver 
executed  in  either  case  ;  or  the  commissioners  may,  in  case  of  default  ''»'"«• 
as  aforesaid,  reject  any  or  all  bids  and  advertise  for  others  in  the  man- 
ner aforesaid. 

[8511]  §  6.     The  bank  to  which  an  award  is  made  shall,  upon  the  Wien  bank  re- 
-  acceptance  by  the  commissioners  of  the  undertaking,  and  upon  the  becpmM'the''d" 
hypothecation  of  the  bonds  as  provided  for  herein,  become'  the  de-  p»»'""y  "foresaid. 
positarjr  of  the  money  of  the  county,  and  remain  such  until  the  un- 
dertakmg  of  its  successor  is  accepted  by  the  commissioners ;  but  the 
commissioners  may,  at  any  time  they  deem  the  same  necessary,  re-  Ajjj,io^|  under- 
quire  additional  security  from  the  bank,  in  such  sum  as  they  shall  taking. 
designate  j  and  if  the  bank  refuse  or  neglect,  for  the  period  of  five 
days  thereafter,  to  give  such  additional  security,  they  may  order  the 
removal  of  the  county's  deposits  therefrom,  forthwith,  and  may  desig-  po's^'Pt'emp^riry 
"nate  some  other  bank  to  be  the  depositary  thereof  temporarily,  at  such  depositary, 
rate  of  interest,  or  without  interest,  as  they  may  determine.     Such  re- 
moval, and  all  other  removals  under  the  provisions  of  this  act,  shall 
be  made  upon  the  written  order  of  the  commissioners ;  and  the  county 
auditor  shall,  upon  the  receipt  of  such  order,  issue  his  warrant,  and 
the  county  treasurer  his  check,  for  the  removal.     If  the  money,  in 
case  of  such   removal,  be  deposited  in  a  bank  designated  as  a  de- 
positary temporarily,  such  bank  shall,  before  the  receipt  by.  it  of  any 
such  money,  enter  into  an   undertaking  and  hypothecate  the  bonds  as 
required  by  this  act ;  but  if  no  bank  be  so  designated  the  money  shall 
be  disposed  of  as  provided  in  section  eight. 

[8512]  §  7.     The  commissioners  of  any  such  county  may,  in  lieu  of  Hypothecation  of 
the  undertaking  provided  for  by  preceding  sections,  accept  as  security  bondsVii'if""of ' 
for  money  deposited  as  aforesaid  interest-bearing  bonds  of  the  county,  such  undertakings 
or  of  the  city  in  which  the  depositary  is  located,  the  face  value  of 
which  shall  not  be  less  than  two-thirds  of  the  sum  specified  in  section 
four  as  the  amount  to  be  named  in  the  undertaking  in  lieu  of  which  ..... 
such  bonds  are  accepted;  and  as  additional  security  for  money  de- curfty.""""  " 
posited  under  the  provisions  of  this  act,  the  bank  to  which  the  award 
is  made  shall  be  required  before  any  of  said  money  is  deposited,  to 
hypothecate  to  the  county  bonds  of  the  county  or  city  as  aforesaid,  to 
the  extent  of  one-third  of  the  amount  of  the  undertaking  provided  for 
by  section   four.     The  hypothecation  of  such  bonds  shall   i)e  by  in- 
dorsement of  the  fact  and  purpose  on  the  back  of  each,  which  indorse-  indorsement, 
ment  shall  stipulate  that  the  bond  shall  be  the  property  of  the  county 
in  case  of  any  default  on  the  part  of  the  bank  in  its  capacity  as  de- 
positary as  aforesaid,  and  that  its  negotiation  or  release  by  the  com- 
voi-  II — 31 
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missioners  shall  require  the  signature  of  each  member  of  the  board. 
The  commissioners  shall  make  ample  provision  for  the  safe-keeping  of 
such  hypothecated  bonds;  and  the  interest  thereon,  when  paid,  shall 
be  turned  over  to  the  bank  so  long  as  it  is  not  in  default  as  aforesaid. 

[8613]  §  8.  If  at  any  time,  for  any  cause,  the  commissioners  be 
unable  to  secure  a  depositary  as  provided  by  preceding  sections,  the 
money  of  the  county  shall  remain  in  the  custody  of  the  county 
treasurer,  if  in  his  custody  at  the  time,  and  if  in  a  depositary,  and 
its  removal  be  ordered,  it  shall  be  removed  to  the  county 
treasury,  in  the  manner  provided  in  section  six  for  removals,  and 
in  either  case  the  treasurer  shall  be  the  custodian  thereof  until 
such  time  as  a  depositary  is  secured  in  accordance  with  the  provisions 
of  this  act ;  and  while  he  remains  such  custodian  the  money  shall  be 
paid  out  by  him  on  warrants  of  the  auditor,  which  in  such  case  shall 
not  be  in  duplicate ;  and  during  such  time  he  shall  keep  such  books, 
and  make  to  the  auditor  such  statements  of  receipts  and  payments, 
as  are  required  in  case  the  money  of  the  county  is  in  the  custody  of 
a  depositary  designated  by  the  commissioners,  except  that  they  shall 
show  that  such  money  is  in  the  custody  of  the  treasurer  instead  of 
such  depositary. 

[8514]  §  9.  The  treasurer  shall,  upon  the  receipt  of  a  written 
notice  from  the  commissioners  stating  that  a  depositary  has  been 
selected  in  pursuance  of  the  provisions  of  this  act,  and  naming  the  bank 
selected  as  such  depositary,  deposit,  to  the  credit  of  the  county,  all 
money  in  his  possession,  except  as  provided  in  section  fourteen,  in  the 
bank  constituted  the  depositary  as  aforesaid,  and  thereafter  he  shall,  be- 
fore noon  of  each  business  day,  deposit  in  such  depositary  all  money 
received  by  him  the  preceding  business  day,  except  as  provided  in  sec- 
tion fourteen ;  and  suoh  money  shall  be  payable  only  on  the  check  of 
the  treasurer,  which  check  shall  not  be  valid  or  payable  unless  it  have  - 
partly  printed  and  partly  written,  on  the  same  paper  therewith,  a 
duplicate  of  the  warrant  of  the  county  auditor  authorizing  the  pay- 
ment of  the  sum  for  which  the  check  is  drawn.  All  warrants  issued 
by  the  auditor  up)on  the  treasurer  for  the  payment  of  money  (except 
as  provided  in  section  fourteen,  and  also  when  the  money  of  the 
county  is  in  the  custody  of  the  treasurer),  shall  be  drawn  and  signed 
in  duplicate,  one  of  which  shall  have  prmted  upon  its  face  the  word 
"  original,"  which  shall  be  filed  and  kept  by  the  treasurer  in  his  office, 
and  the  other  of  which  shall  have 'printed  upon  its  face  the  word 
"duplicate,"  and  shall  be  and  remain  unsevered  from  the  check  of 
the  treasurer.  The  auditor  shall  issue  no  warrant  payable  from  any 
fund  unless  there  is  money  belonging  thereto  for  the  payment  thereof 
in  full,  notwithstanding  the  provision  of  section  eleven  hundred  and 
eight  of  the  Revised  Statutes ;  but  when  any  fund  is  exhausted,  and 
the  commissioners  are  satisfied  that,  of  the  undivided  money  on  hand 
received  on  account  of  taxes,  the  portion  thereof  that  will  belong  to 
such  fund  upon  the  next  semi-annual  distribution  of  such  money  is  in 
amount  such  that  a  part  of  it  may  judiciously  be  assigned  to  such  ex- 
hausted fund  in  advance  of  such  distribution,  they  may  make  an  order 
directing  such  assignment,  and  the  auditor  shall  notify  the  treasurer 
thereof  in  writing.  All  money  deposited  with  the  depositary  shall 
bear  interest  at  the  rate  specified  in  the  proposal  on  which  the  award 
to  it  was  made,  to  be  computed  on  daily  balances,  and  such  interest 
shall  be  placed  to  the  credit  of  the  county  on  the  first  day  of  March 
and  the  first  day  of  September  each  year,  or  at  any  time  when  the 
account  may  be  closed.     The  deptositary  shall  notify  the  auditor,  ia 
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writing,  before  noon  of  each  business  day,  of  the  amount  of  deposits  i^SVJdi"""'" 
made  by  the  treasurer  for  the  preceding  business  day,  and  .when  the 
interest  is  credited  to  the  county  the  depositary  shall  notify  the  auditor 
and  treasurer,  in  writing,  of  the  amount  thereof,  before  noon  of  the 
next  business  day,  and  all  such  interest  shall  be  credited  to  the  gen- 
eral fund  of  the  county. 

[8515]  §10.     Each  business  day  the  treasurer  shall  make  to  the  Treuurer't  daily 
auditor  a  sworn  statement,  showing  for  the  precedijl^  business  day  the  ""jj"*"' «<>  »>■- 
total  amount  of  money  received  by  him,  the  total  amount  deposited 
in  the  depositary,  the  total  amount  paid  by  check  on  the  depositary, 
the  total  amount  paid  out  in  cash,  the  balance  in  the  depositary,  and  Accountt. 
the  balance  in  the  treasury ;  and  he  shall  keep  such  accounts,  in  books 
to  be  provided  for  that  purpose,  as  shall  enable  him  to  make  such  ^        u        -j 
statements.     All  money  paid  to  the  treasurer,  except  for  taxes  and  ex-  io"trea»ur«r;?" 
cept  also  money  received  from  the  state  treasury,  shall  be  upon  the  or-  =«'!"•• 
der  of  the  auditor,  and  the  treasurer  shall  give  receipts  therefor,  each  of 
which  shall  be  made  and  signed  in  duplicate,  one  of  which  shall  have 
printed  across  its  face  the  word  "original,"  and  the  other  the  word 
"duplicate,"  and  each  duplicate  shall  be  filed  with  the  auditor  on  the 
day  of  its  date ;  and  each  such  receipt  shall  show  the  amount  received, 
from  whom  received,  and  on  what  account,  and  shall  state  the  fund 
to  which  the  money  is  to  be  applied ;  provided,  that  in  case  of  money  ^^^  ^  receivtd 
received  by  the  treasurer  from  the  state  treasury,  the  triplicate  warrant  by  treasurer  from 
required  by  section  ten  hundred  and  eighty-five  of  the  Revised  Stat-  ""*  •"""'>• 
utes,  to  be  transmitted  to  the  auditor  by  the  auditor  of  state,  shall  take 
the  place  of  the  duplicate  receipt  above  provided  for,  and  the  treas- 
urer shall  not  give  receipts  for  taxes  in  duplicate,  but  in  lieu  thereof  hi.  daily  ux.ute. 
shall,  at  the  close  of  each  business  day,  file  with  the  auditor  a  state-  "•«■««»■ 
ment  of  the  amount  of  money  received  by  him  for  taxes  and  penalties 
during  the  day. 

[8616]  §  II.  The  auditor  shall  keep,  in  his  office  books  in  which  Book»  which  the  • 
shall  be  entered  the  daily  receipts  of  the  treasurer's  office,  as  shown  *"  "" '  "** 
by  the  duplicate  receipts  returned  to  him  by  the  treasurer,  and  by  the 
statements  of  money  received  for  taxes  and  the  triplicate  warrants 
mentioned  in  the  preceding  section,  the  amount  of  the  deposits  maide 
by  the  treasurer  each  day  in  the  depositary,  as  shown  by  the  daily 
statements  of  the  depositary  to  the  auditor,  and  the  amount  remaining 
in  the  treasurer's  hands  in  pursuance  of  section  fourteen,  or  when  the 
treasurer  is  custodian  of  all  the  money,  as  shown  by  the  treasurer's 
daily  statements  received  by  him ;  and  in  such  books  the  money  re^ 
ceived  by  the  treasurer  from  taxes. of  all  kinds  shall  be  shown  in  an 
account  entitled  the  "  undivided  tax  account,"  and  all  other  receipts  by 
him  shall  be  shown  in  accounts  indicating  the  respective  funds  to 
which  the  money  belongs.  He  shall  enter  in  such  books  also  the 
amount  of  warrants  issued  by  him  each  day  to  the  treasurer ;  and  the 
accounts  in  such  books  shall  be  so  kept  as  to  show  the  balance  of 
each  fund,  the  balance  of  undivided  money  received  for  taxes, 
and  the  balance  of  the  money  received  from  the  state  treasury,  and 
on  account  of  school  lands,  each  day,  in  his  hands  and  in  the  hands 
of  the  depositary  respectively. 

[8517]  S  12-     Upon  the   receipt   each  day  by  the   auditor  of  the  ;*„"f;°'^','4",'*;„ 
sworn  statement  provided  for  in  section  ten,  he  shall  certify  thereon  »f  treasurer's 
to  its  correctness,  if,  upon  comparison  with  his  books,  it  be  found  to  "  *  ""'"  ' 
be  correct,  and  shall  file  such  statement  in  his  office ;  but  if  any  such 
statement  be  found  by  the  auditor  at  any  time  to  be  incorrect,  h6  shall 
forthwith  give  notice  thereof  to  the  treasurer,  and  unless  the  discrep- 
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ancy  be  immediately  discovered  and  corrected,  he  shall  notify  the 
commissioners  thereof  without  delay. 

[8518]  §  13.  Except  as  provided  in  sections  eight  and  fourteen,  the 
treasurer  shall  not  pay  out  any  money  otherwise  than  by  check  on  the 
depositary,  as  provided  in  section  nine.  But  before  he  issues  a  check 
in  payment  of  any  draft  made  upon  him  by  the  auditor  of  state  in 
favor  of  the  treasurer  of  state,  he  shall  exhibit  such  draft  to  the  county 
auditor,  and  file  with  him  a  certified  copy  thereof,  and  the  auditor 
shall  thereupon  issue  his  warrant  authorizing  the  treasurer  to  issue 
his  check  for  the  amount  specified  in  the  draft ;  and  before  he  remits 
to  the  treasurer  of  state  any  money  on  account  of  school  lands,  he 
shall  notify  the  auditor  in  writing  of  his  readin«!ss  to  do  so,  and  of  the 
amount,  and  the  auditor  shall  file  such  notice,  and  issue  his  warrant 
authorizing  the  treasurer  to  draw  his  check  upon  the  depositary  for 
the  amount;  but  if  the  money  for  such  payments  be  in  the  custody 
of  the  treasurer  instead  of  a  depositary,  the  same  proceedings  shall 
be  had,  except  that  the  warrants  of  the  auditor  shall  authorize  the  pay- 
ments otherwise  than  by  such  checks. 

[8519]  §  14.  The  treasurer  shall  pay  in  cash  warrants  issued  by 
the  auditor  for  the  payment  of  fees  of  jurors  and  witnesses,  and  also 
warrants  so  issued  payable  from  the  soldiers'  relief  fund,  and  he  may 
retain  in  his  hands  from  day  to  day  a  sufficient  amount  of  the  receipts 
of  his  office  to  enable  him  to  do  so,  but  the  balance  of  money  so 
withheld  from  deposit  shall  at  no  time  be  in  excess  of  five  thousand 
dollars ;  and  warrants  issued  for  the  purposes  aforesaid  shall  not  be 
in  duplicate ;  but  if  at  any  time  the  money  so  retained  by  the  treas- 
urer is  entirely  paid  out,  and  the  current  receipts  of  his  office  are  in- 
sufficient to  pay  such  warrants,  the  auditor,  if  so  authorized  by  the 
commissioners,  shall  issue  his  warrant  to  the  treasurer,  authorizing 
him  to  draw  his  check  upon  the  depositary  for  the  amount  specified 
therein,  which  shall  not  be  in  excess  of  five  thousand  dollars,  to  pay 
such  warrants. 

[8520]  §  15.  On  the  first  business  day  of  each  month  the  auditor 
shall  prepare  and  submit  to  the  commissioners  a  sworn  statement  of 
the  finances  of  the  county  for  the  preceding  month,  which  shall  show 
the  amount  of  money  received  to  the  credit  of  each  fund  and  account, 
the  amount  disbursed  from  each,  and  the  balance  remaining  to  the 
credit  of  each,  and  also  to  the  balance  of  money  in  the  depositary, 
the  balance  in  the  treasury  in  pursuance  of  section  fourteen,  and,  if 
the  money  of  the  county  be  in  the  custody  of  the  treasurer  instead 
of  a  depositary,  the  total  balance  thereof  in  the  treasury  as  shown  by 
the  reports  filed  with  him ;  and  the  commissioners  shall  place  such 
statement  on  file,  and  forthwith  post  a  duly  certified  copy  thereof  in 
the  auditor's  office,  to  remain  so  posted  at  least  thirty  days  for  the  in- 
spection of  the'  public.  On  the  day  aforesaid  some  officer  of  the 
bank  acting  as  the  county  depositary  shall  file  with  the  county  com- 
missioners all  checks  of  the  county  treasurer  paid  and  redeemed  by 
the  bank  during  the  previous  month;  and  the  commissioners  shall 
compare  such  checks  with  the  records  of  the  auditor's  office,  and  if 
they  find  the  same  to  correspond  therewith  they  shall  give  the  bank  a 
receipt  for  the  same,  and  shall  forthwith  cancel  and  file  such  checks 
in  the  office  of  the  county  auditor,  who  shall  receipt  to  the  county 
treasurer  for  the  same  as  is  provided  in  section  one  thousand  one  hun- 
dred and  eleven  of  the  Revised  Statutes. 

[8521]  §  16.  Nothing  in  this  act  shall  be  held  or  considered  as  in 
any  manner  changing  or  affecting  the  liability  of  treasurers  of  counties 
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covered  by  its  provisions,  except  that  they  shall  not  be  held  liable  for 
any  loss  of  money  deposited  by  them  in  depositaries  as  provided  for 
herein  while  such  money  is  in  the  custody  of  such  depositaries. 

[86221  §17.     An  officer  of  any  such  county  who  willfully  violates  [Penalty  for  vioi»- 

L  J.    P       '    .    ,   .  -Hi-    11  1  r  r  iion  of  this  act.J 

any  provision  of  this  act,  or  willfully  neglects  or  refuses  to  perform  any 
duty  thereby  imposed  upon  him,  shall,  upon  conviction  thereof  in  the 
court  of  common  pleas,  be  fined  in  any  sum  not  exceeding  ten  thou- 
sand dollars,  for  the  use  of  the  county,  or  be  imprisoned  in  the  peni- 
tentiary not  more  than  ten  years  nor  less  than  one  year,  or  both,  at 
the  discretion  of  the  court. 

[8523]  §  i8.     Any  provision  of  the  statutes  of  this  state  in  force  (Statutory  provi». 
when  this  act  takes  effect,  which  conflicts  with  any  provision  of  this  hcrewUh  s"p«- 
act,  shall  be  held  to  be  superseded  by  the  latter,  as  to  the  matter  of  in-  ^eded  hereby.] 
consistency,  and  not  otherwise,  in  counties  to  which  this  act  relates. 

§19.     This  act  shall  take  effect  on  the  first  day  of  August,  one  [Taking  effect] 
thousand  eight  hundred  and  eighty-eight. 

IN    COUNTIES   HAVING  A    POPULATION    IN    1880  OP  43,788,    AND    CONTAINING   A   CITY    OP    SECOND 
CLASS,  THIRD  GRADE    (st'MMlT   COUNTY). 

An  Act  to  require  the  county  commissioners  in  any  county  having  a  popula- 
tion at  the  census  of  1880  of  43,788,  and  containing  a  city  of  the  second 
class,  third  grade,  to  provide  a  depositary  for  the  county  funds,  and  for 
other  purposes. 

(Passed  March  ii,  1889,  and  took  effect  September  i,  1889:  8<  v.  70.] 

[8624]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  fnyiiiiifs,  it- 
That  in  each  county  having  a  population  of  43,788  at  the  census  of  JouilSes  for'th?*" 
1880,  containing  a  city  of  the  second  class,  third  grade,  it  shall  be  the  pubUc  money.  . 

duty  of  the  county  commissioners  to  designate,  in  the  manner  herein-  ^'^-  *"  ^"p- 
after  provided,  a  bank  situated  in  the  county,  and  duly  incorporated 
under  the  laws  of  this  state  or  of  the  United  States,  as  a  depositary 
of  the  money  of  the  county. 

[8625]  §  2.     The  county  commissioners  shall,  on  the  taking  effect  Advertisement  foi 
of  this  act,  and  thereafter  biennially,  publish,  in  two  newspapers  pub-  ElnK'for  the"lise 
lished  and  of  general  circulation  in  the  county,  for  two  consecutive  °^  p"'''"'  "oney- 
weeks,  a  notice  which  shall  invite  sealed  proposals  from  all  banks  R=p  »«Sup.  . 

coming  within  the  provisions  of  the  preceding  section,  which  proposals  ■  ;• ' 

shall  stipulate  the  rate  of  interest  and  not  less  than  two  per  centum, 
that  will  be  paid  for  the  use  of  the  money  of  the  county  as  provided 

herein ;  and  each  proposal  shall  contain  the  names  of  the  sureties  who  ■    >' 

will  be  offered  upwn  the  undertaking  of  the  bank  filing  the  same  in 
case  the  proposal  be  accepted.  .     .  '■ 

[8526]  §  3.     On  the  Monday  next  following  the  last  insertion  of  opening  of  pro-  .'  ■,' 

such  notice,  at  the  hour  of  twelve  o'clock  noon,  the  commissioners  j't^don and"reiad^  '    V 

shall,' in  open  session,  open  such  sealed  proposals,  and  shall  award  the  venising.  ^)i . 

use  of  the  money  of  the  county  to  the  bank  that  offers  the  highest  rate  '^'p-  '•*  ^"p 
of  interest  therefor;  and  if  two  or  more  banks  offier  the  same  highest  ^>  ■ 

rate  of  interest,  the  use  of  the  money  may  be  awarded  to  either  of  :  .:. 

them,  or  the  commissioners  may  reject  all  proposals  and  advertise  for  \  ; 

others  in  the  same  manner  aforesaid. 

[8527]  § 4.     No  such  award  shall  be  binding  on  any  such  county,  J'jlre "of'dfplt  v* 

nor  shall  any  of  the  money  of  the  county  be  deposited  thereunder,  itary.  ..-i; 

until  the  hypothecation  of  the  bonds  provided  for  in  section  seven,  or  Rep-  »eeSup.  ^      '  ^ 

until  there  is  executed  by  the  bank  selected,  and  accepted  by  the  com-  :'. 

missioners,  a  good  and  sufficient  undertaking,  payable  to  the  county,  >5* 

and  to  be  recovered  in  the  name  of  the  county  commissioners  for  the  '-|i 
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use  of  the  county,  in  such  sum  as  the  commissioners  may  direct,  which, 
in  counties  within  the  provisions  of  this  act  and  containing  a  city  of 
the  third  grade  of  the  second  class,  shall  not  be  less  than  three  hundred 
thousand  dollars,  and  such  undertaking  shall  be  signed  by  not  less 
than  six  resident  freeholders  as  sureties,  who  are  not  stockholders  in 
the  bank,  to  the  satisfaction  of  the  commissioners,  and  conditioned  for 
the  receipt,  safe-keeping,  and  payment  over,  as  provided  herein,  of  all 
money  which  may  come  into  its  custody  under  and  by  virtue  of  this 
act,  and  under  and  by  virtue  of  its  proposal  and  the  award  of  the  com- 
missioners, together  with  the  interest  thereon  at  the  rate  specified  in 
the  proposals ;  and  the  undertaking  shall  be  further  conditioned  for 
the  faithful  performance  by  the  bank  of  all  the  duties  imposed  by  this 
act  upon  the  depwsitary  of  the  money  of  the  county. 

[8628]  §  5.  Such  undertaking  shall  not  be  accepted  by  the  com- 
missioners until  it  has  been  submitted  to  the  prosecuting  attorney,  and 
certified  by  him  to  be  in  due  and  legal  form  and  conformable  to  the 
provisions  of  this,  act,  which  certificate  shall  be  indorsed  thereon  by 
the  prosecuting  attorney  and  if  any  bank  to  which  an  aw^rd  is  made 
as  aforesaid  fail  to  execute  an  undertaking  as  required  hereby  to  the 
acceptance  of  the  commissioners,  or  fail  to  hypothecate  the  bonds  as 
provided  in  section  seven,  within  three  days  from  the  time  the  award 
is  made,  the  commissioners  may  award  the  use  of  the  money  to  any 
other  bank  whose  written  proposal  offers  the  same  rate  of  interest 
therefor  as  designated  in  the  proposal  of  such  defaulting  bank,  but  if 
the  written  proposal  of  no  other  bank  offers  the  same  rate  of  interest 
they  may  award  such  use  to  any  bank  whose  written  proposal  offers 
the  next  highest  rate  of  interest  therefor,  the  undertaking  or  hypothe- 
cation of  bonds  required  to  be  executed  in  either  case ;  or  the  com- 
missioners may,  in  case  of  default  as  aforesaid,  reject  any  or  all  bids, 
and  advertise  for  others  in  the  manner  aforesaid. 

[8529]  §  6.  The  bank  to  which  an  award  is  made  shall,  upon  the 
acceptance  by  the  commissioners  of  the  undertaking  provided  for 
herem,  become  the  depositary  of  the  money  of  the  county,  and  remain 
such  until  the  undertaking  of  its  successor  is  accepted  by  the  commis- 
sioners ;  but  the  commissioners  may,  at  any  time  they  deem  the  same 
necessary,  require  additional  security  from  the  bank,  in  such  sum  as 
they  shall  designate ;  and  if  the  bank  refuse  or  neglect,  for  the  period 
of  five  days  thereafter,  to  give  such  additional  security,  they  may  order 
the  removal  of  the  county's  deposits  therefrom  forthwith,  and  may 
designate  some  other  bank  to  be  the  depositary  thereof  temporarily,  at 
such  rate  of  interest,  or  without  interest,  as  they  may  determine. 
Such  removal,  and  all  other  removals  under  the  provisions  of  this  act, 
shall  be  made  upon  the  written  order  of  the  commissioners ;  and  the 
county  auditor  shall,  upon  the  receipt  of  such  order,  issue  his  warrant, 
and  the  county  treasurer  his  check,  for  the  removal.  If  the  mohey,  in 
case  of  such  removal,  be  deposited  in  a  bank  designated  as  a  deposit- 
ary temporarily,  such  bank  shall,  before  the  receipt  by  it  of  any  such 
money,  enter  into  an  undettaking  or  hypothecation  of  the  bonds  as 
required  by  this  act ;  but  if  no  bank  be  so  designated,  the  money  shall 
be  disposed  of  as  provided  in  section  eight. 

[8o;iO]  §  7.  The  commissioners  of  any  such  county  may,  in  lieu 
of  the  undertaking  provided  for  by  preceding  sections,  accept  as  se. 
curity  for  money  deposited  as  aforesaid  interest-bearing  bonds  of  the 
county,  or  the  city  in  which  the  depositary  is  located,  or  bonds  of  the 
United  States,  the  face  value  of  which  shall  not  be  less  than  the  sum 
specified  in  section  four  as  the  amount  to  be  named  in  the  undertak- 
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ing  in  lieu  of  which  such  bonds  are  accepted ;  or  they  may  accept 
such  bonds  as  partial  security,  to  the  extent  of  their  face  value,  for  the 
money  so  deposited,  and  require  an  undertaking  for  the  remainder  of 
the  full  amount  specified  in  said  section  to  be  named  in  the  undertak- 
ing, and  in  the  undertaking  so  required  such  acceptance  of  bonds  as 
partial  security,  and  the  extent  thereof,  shall  be  set  forth.     The  hy- 
pothecation of  such  bonds  shall  be  by  indorsement  of  the  fact  and  ^ 
purpose  on  the  back  of  each,  which  indorsement  shall  stipulate  that  k 
«he  bond  shall  be  the  property  of  the  county  in  case  of  any  default  on  f 
the  part  of  the  bank  in  its  capacity  as  depositary  as  aforesaid,  and  that 
its  negotiation  or  release  by  the  commissioners  shall  require  the  signa- 
ture of  each  member  of  the  board.     The  commissioners  shall  make 
ample  provision  for  the  safe-keeping  of  such  hypothecated  bonds ;  and 
the  interest  thereon,  when  paid,  shall  be  turned  over  to  the  bank  so 
long  as  it  is  not  in  default  as  aforesaid. 

[85311  S  8.  If  at  any  time,  for  any  cause,  the  commissioners  be  un-  Custody  of  money. 

.,••  '    «  ,        •'  .  '  -^  .  1     J    .  J.  i       when  depositary 

able  to  secure  a  depositary  as  provided  by  precedmg  sections,  the  can  not  be  secured. 
money  of  the  county  shall  remain  in  the  custody  of  the  county  treas-  R«p-  »■=<:  Sup. 
urer,  if  in  his  custody  at  the  time,  and  if  in  a  depositary,  and  its  re- 
moval be  ordered,  it  shall  be  removed  to  the  county  treasury,  in  the  , 
manner  provided  in  section  six  for  the  removals,  and  in  either  case  ; 
the  treasurer  shall  be  the  custodian  thereof  until  such  time  as  a  de- 
positary is  secured  in  accordance  with  the  provisions  of  thb  act ;  and 
while  he  remains  such  custodian  the  money  shall  be  paid  out  by  him  Disbursements  by 
on  warrants  of  the  auditor,  which  in  such  case  shall  not  be  in  dupli-  "•«»•"«'• 
cate ;  and  during  such  time  he  shall  keep  such  books,  and  make  to  the                                           ,  '^  | 
auditor  such  statements  of  receipts  and  payments,  as  are  required  in 
case  the  money  of  the  county  is  in  the  custody  of  a  depositary  desig- 
nated by  the  commissioners,  except  that  they  shall  show  that  such 
money  is  in  the  custody  of  the  treasurer  instead  of  such  depositary.                                                  i 

[8532]  §  9.     The  treasurer  shall,  upon  the  receipt  of  a  written  Deposits  by  treas- 
notice  from   the   commissioners  stating  that   a   depositary  has  been  ""'•  .1 

selected  in  pursuance  of  the  provisions  of  this  act,  and  naming  the    *■" '"  "p-  ,     r 

bank  selected  as  such  depositary,  deposit,  to  the  credit  of  the 
county,  all  money  in  his  possession,  except  as  provided  in  sec- 
tion fourteen,  in  the  bank  constituted  the  depositary  as  aforesaid,  -, 
and  thereafter  he  shall,  before  noon  of  each  business  day,  de- 
posit in  such  depositary  all  money  received  by  him  the  preceding 
business  day,  except  as  provided  in  section  fourteen,  and  the  commis- 
sioners may  designate  the  hour  of  closing  a  business  day,  making  a 
record  thereof,  and  the  treasurer  shall  observe  the  same  and  such  ^^^^^^^^^.^ 
money  shall  be  payable  only  on  the  check  of  the  treasurer,  which  checks;  auditor's 
check  shall  not  be  valid  or  payable  unless  it  have  partly  printed  and  ""'■*''">  '"^• 
partly  written,  on  the  same  paper  therewith,  a  duplicate  of  the  war- 
rant of  the  county  auditor  authorizing  the  payment  of  the  sum  for 
which  the  check  is  drawn.  All  warrants  issued  by  the  auditor  upon 
the  treasurer  for  the  payment  of  money  (except  as  provided  in 
section  fourteen,  and  also  when  the  money  of  the  county  is  in  the 
custody  of  the  treasurer),  shall  be  drawn  and  signed  in  duplicate,  one 
of  which  shall  have  printed  upon  its  face  the  word  "original,"  which 
shall  be  filed  and  kept  by  the  treasurer  in  his  office,  and  the  other  of 
which  shall  have  printed  upon  its  face  the  word  "duplicate,"  and 
shall  be  and  remain  unsevered  from  the  check  of  the  treasurer.  The  . 
auditor  shall  issue  no  warrant  payable  from  any  fund  unless  there  is  overdrawn." 
money  belonging  thereto  for  the  payment  thereof  in  full,  notwithstand-  ;-^ 
ing  the  provisions  of  section  eleven  hundred  and  eight  of  the  Re-                                         >.v 
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vised  Statutes;  but  when-  any  fund  is  exhausted,  and  the  commis- 
sioners are  satisfied  that,  of  the  undivided  money  on  hand  received  on 
account  of  taxes,  the  portion  thereof  that  will  belong  to  such  fund 
upon  the  next  semi-annual  distribution  of  such  money  is  in  amount 
such  that  a  part  of  it  may  judiciously  be  assigned  to  such  exhausted 
fund  in  advance  of  such  distribution,  they  may  make  an  order  and  the 
same  shall  be  made  a  matter  of  record  in  the  proceedings  of  the 
board  of  commissioners,  directing  such  assignment,  and  the  auditor 
shall  notify  the  treasurer  thereof  in  writing.  All  money  deposited 
with  the  depositary  shall  bear  interest  at  the  rate  specified  in  the  pro- 
posal on  which  the  award  to  it  was  made,  to  be  computed  on  diaily 
balances,  and  such  interest  shall  be  placed  to  the  credit  of  the  county 
on  the  first  day  of  March  and  the  first  day  of  September  each  year,  or 
at  any  time  when  the  account  may  be  closed.  The  depositary  shall 
notify  the  auditor,  in  writing,  before  noon  of  each  business  day,  of 
the  amount  of  deposits  made  by  the  treasurer  (jar  the  preceding  busi- 
ness day,  and  when  the  interest  is  credited  to  the  county  the  deposi- 
tary shall  notify  the  auditor  and  treasurer,  in  writing,  of  the  amount 
thereof,  before  noon  of  the  next  business  day,  and  all  such  interest 
shall  be  credited  to  the  general  fund  of  the  county. 

[8533]  §  lo.  Each  business  day  the  treasurer  shall  make  to  the 
auditor  a  sworn  statement,  showing  for  the  "preceding  business  day  the 
total  amount  of  money  received  by  him,  the  total  amount  deposited  in 
the  depositary,  the  total  amount  paid  by  check  on  the  depositary,  the 
total  amount  paid  out  in  cash,  the  balance  in  the  depositary,  and  the 
balance  in  the  treasury;  and  he  shall  keep  such  accounts,  in  books  to 
be  provided  for  that  purpose,  as  shall  enable  him  to  make  such  state- 
ments. All  money  paid  to  the  treasurer,  except  for  taxes  and  except 
also  money  received  from  the  state  treasury,  shall  be  upon  the  order 
of  the  auditor,  and  the  treasurer  shall  give  receipts  therefor,  each  of 
which  shall  be  made  and  signed  in  duplicate,  one  of  which  shall  have 
printed  across  its  face  the  word  "original,"  and  the  other  the  word 
"  duplicate,"  and  each  duplicate  shall  be  filed  with  the  auditor  on  the 
day  of  its  date ;  and  each  such  receipt  shall  show  the  amount  received, 
from  whom  received,  and  on  what  account,  and  shall  state  the  fund 
to  which  the  money  is  to  be  applied;  provided,  that  in  case  of  money 
received  by  the  treasurer  from  the  state  treasury  the  triplicate  warrant 
required  by  section  teiv  hundred  and  eighty-five  of  the  Revised 
Statutes  to  be  transmitted  to  the  auditor  by  the  auditor  of  state  shall 
take  the  place  of  the  duplicate  receipt  above  provided  for,  and  the 
treasurer  shall  not  give  receipts  for  taxes  in  duplicate,  but  in  lieu 
thereof  shall,  at  the  close  of  each  business  day,  file  "with  the  auditor  a 
statement  of  the  amount  of  money  received  by  him  for  taxes  and  pen- 
alties during  the  day. 

[8534]  §  II.  The  auditor  shall  keep  in  his  office  books  in  which 
shall  be  entered  the  daily  receipt  of  the  treasurer's  office,  as  shown 
by  the  duplicate  receipts  returned  to  him  by  the  treasurer,  and  by  the 
statements  of  money  received  for  taxes  and  the  triplicate  warrants 
mentioned  in  the  preceding  section,  the  amount  of  the  deposits  made 
by  the  treasurer  each  day  in  the  depositary,  as  shown  by  the  daily 
statements  of  the  depositary  to  the  auditor,  and  the  amount  remaining 
in  the  treasurer's  hands  in  pursuance  of  section  fourteen,  or  when  the 
treasurer  is  custodian  of  all  the  money,  as  shown  by  the  treasurer's 
daily  statements  received  by  him ;  and  in  such  books  the  money  re- 
ceived by  the  treasurer  from  taxes  of  all  kinds  shall  be  shown  in  an 
account  entitled  the  "undivided  tax  account,"  and  all  other  receipts 
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by  him  shall  be  shown  in  accounts  indicating  the  respective  funds  to 
which  the  money  belongs.  He  shall  enter  in  such  books  also  the 
amount  of  warrants  issued  by  him  each  day  to  the  treasurer ;  and  the 
accounts  in  such  books  shall  be  so  kept  as  to  show  the  balance  of 
each  fund,  the  balance  of  undivided  money  received  for  taxes,  ahd 
the  balance  of  the  money  received  from  the  state  treasury,  and  on  ac- 
count of  school  lands,  each  day,  in  his  hands  and  in  the  hands  of  the 
depositary  respectively. 

f86351  §12.  Upon  the  receipt  each  day  by  the  auditor  of  the  A,""'"""''*" <="• 
sworn  statement  provided  for  m  section  ten,  he  shall  certify  thereon  of  treasurer, 
to  its  correctness,  if,  upon  comparison  with  his  books,  it  be  found  to  Rep- «««  Sup. 
be  correct,  and  shall  file  such  statement  in  his  office ;  but  if  any  such 
statement  be  found  by  the  auditor  at  any  time  to  be  incorrect  he  shall 
forthwith  give  notice  thereof  to  the  treasurer,  and  unless  the  discrep- 
ancy be  immediately  discovered  and  corrected,  he  shall  notify  the 
commissioners  thereof  without  delay. 

[853(i]  §  13.  Except  as  provided  in  sections  eight  and  fourteen,  the  d™**  auditor 
treasurer  shall  not  pay  out  any  money  otherwise  than  by  check  on  the  R^p*"see  Sup 
depositary,  as  provided  in  section  nine.  But  before  he  issues  a  check 
in  payment  of  any  draft  made  upon  him  by  the  auditor  of  state  in 
favor  of  the  treasurer  of  state,  he  shall  exhibit  such  draft  to  the  county 
auditor,  and  file  with  him  a  certified  copy  thereof,  and  the  auditor 
shall  thereupon  issue  his  warrant  authorizing  the  treasurer  to  issue 
his  check  for  the  amount  specified  in  the  draft ;  and  before  he  remits 
to  the  treasurer  of  state  any  money  on  account  of  school  lands  he 
shall  notify  the  auditor  in  writing  of  his  readiness  to  do  so,  and  of  the 
amount,  and  the  auditor  shall  file  such  notice,  and  issue  his  warrant 
authorizing  the  treasurer  to  draw  his  check  upon  the  depositary  for 
the  amount ;  but  if  the  money  for  such  payments  be  in  the  custody 
of  the  treasurer  instead  of  a  depositary,  the  same  proceedings  shall 
be  had,  except  that  the  warrants  of  the  auditor  shall  authorize  the  pay- 
ments otherwise  than  by  such  checks. 

[8537]  §  14.  The  treasurer  shall  pay  in  cash  warrants  issued  by  pai"tJi°cSh  **  "^ 
the  auditor  for  the  payment  of  fees  of  jurors  and  witnesses,  and  also  R^p.  ,eeSup. 
warrants  so  issued  payable  from  the  soldiers'  relief  fund,  and  he  may 
retain  in  his  hands  from  day  to  day  a  sufficient  amount  of  the  receipts 
of  his  office  to  enable  him  to  do  so,  but  the  balance  of  money  so 
withheld  from  deposit  shall  at  no  time  be  in  excess  of  five  thousand 
dollars ;  and  warrants  issued  for  the  purposes  aforesaid  shall  not  be  in 
duplicate ;  but  if  at  any  time  the  money  so  retained  by  the  treasurer  is 
entirely  paid  out,  and  the  current  receipts  of  his  office  are  insufficient  to 
pay  such  warrants,  the  auditor,  if  so  authorized  by  the  commissioners, 
shall  issue  his  warrant  to  the  treasurer  authorizing  him  to  draw  his 
check  upon  the  depositary  for  the  amount  specified  therein,  which  shall 
not  be  in  excess  of  five  thousand  dollars,  to  pay  such  warrants. 

[8538]  §  15.     On  the  first  business  day  of  each  month  the  auditor  Monthly  statement 
shall  prepare  and  submit  to  the  commissioners  a  sworn  statement  of  ^''  ""'''^g,, 
the  finances  of  the  county  for  the  preceding  rnonth,  which  shall  show    '^'  "* "  "*"■ 
the  amount  of  money  received  to  the  credit  of  each  fund  and  account, 
the  amount  disbursed  from  each,  and  the  balance  remaining  to  the 
credit  of  each,  and  also  to  the  balance  of  money  in  the  depcsitary, 
the  balance  in  the  treasury  in  pursuance  of  section  fourteen,  and,  if 
the  money  of  the  county  be  in  the  custody  of  the  treasurer  instead 
of  a  depositary,  the  total  balance  thereof  in  the  treasury,  as  shown  by 
the  reports  filed  with  him,  and  the  commissioners  shall  place  such 
statement  on  file,  and  forthwith  post  a  duly  certified  copy  thereof  in 
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the  auditor's  office,  to  remain  so  posted  at  least  thirty  days  for  the  inspec- 
tion of  the  public.  On  the  day  afofesaid,  some  officer  of  the  bank 
acting  as  the  county  depositary,  shall  file  with  the  county  commission- 
ers all  checks  of  the  county  paid  and  redeemed  by  the  bank  durii^ 
the  previous  month ;  and  the  commissioners  shall  compare  such  checks 
with  the  records  of  the  auditor's  office,  and  if  they  find  the  same  to 
correspond  therewith,  they  shall  give  the  bank  a  receipt  for  the  same, 
and  shall  forthwith  cancel  and  file  such  checks  in  the  office  of  the 
county  auditor,  who  shall  receipt  to  the  county  treasurer  for  the  same, 
as  is  provided  in  section  one  thousand  one  hundred  and  eleven  of  the 
Revised  Statutes. 

[8539]  §  1 6.  Nothing  in  this  act  shall  be  held  or  considered  as  in 
any  manner  changing  or  affecting  the  liability  of  treasurers  of 
counties  covered  by  its  provisions,  except  that  they  shall  not  be  held 
liable  for  any  loss  of  money  deposited  by  them  in  depositaries  as 
provided  for  herein  while  such  money  is  in. the  custody  of  such  de- 
positaries. 

[8540]  §  17.  An  officer  of  any  such  county  who  willfully  violates 
any  provisions  of  this  act,  or  willfully  neglects  or  refuses  to  perform 
any  duty  thereby  imposed  upon  him,  shall  upon  conviction  thereof  in 
the  court  of  common  pleas,  be  fined  in  any  sum  not  exceeding  ten 
thousand  dollars,  for  the  use  of  the  county,  or  be  imprisoned  in  the 
penitentiary  not  more  than  ten  years  nor  less  than  one  year,  or  both, 
at  the  discretion  of  the  court. 

[8541]  §  18.  Any  provision  of  the  statutes  of  this  state  in  force 
when  this  act  takes  effect,  which  conflicts  with  any  provision  of  this 
act,  shall  be  held  to  be  superseded  by  tHfe  latter,  as  to  the  matter  of  in- 
consistency, and  not  otherwise,  in  counties  to  which  this  act  relates. 

§  19.  This  act  shall  take  effect  on  the  first  day  of  September,  one 
thousand  eight  hundred  and  eighty-nine. 

IN    COUNTIES   HAVING  A    POPULATION    IN    l8So  OP  64,031,    AND  CONTAINING  A   CITY    OP    SECOND 
CLASS,   THIRD  GRADE    (STARK   COUNTY). 

An  Act  to  require  the  county  commissioners  in  any  county  hewing  a  popula- 
tion at  tlu  census  of  1880  of  64,031,  and  containing  a  city  of  the  second 
class,  third  grade,  to  provide  a  depositary  for  tlu  county  funds,  and  fm 
other  purposes. 

[Passed  April  15,  1889;  took  eflTect  September  i,  1889  :  86  v.  385.] 

it"y'in'°ertain''**'  [8542]  §  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  each  county  having  a  population  of  64,031  at  the  census  of 
1880,  containing  a  city  of  the  second  class,  third  grade,  it  shall  be  the 
duty  of  the  county  commissioners  to  designate,  in  the  manner  herein- 
after provided,  a  bank  situated  in  the  county  seat  of  the  said  county 
as  a  depositary  of  the  money  of  the  county. 

propos'aTsTrom  **'      [8543]  §  2.     The  Commissioners  shall,  on, the  taking  effect  of  this 

o'"'i^s.  act,  and  thereafter  biennially,  publish,  in  two  newspapers  published 

and  of  general  circulation  in  the  county,  for  two  consecutive  weeks,  a 
notice  which  shall  invite  sealed  proposals  from  all  banks  coming  within 
the  provisions  of  the  preceding  section,  which  proposals  shall  stipulate 
the  rate  of  interest,  and  not  less  than  two  per  centum,  they  will  pay 
respectively  for  the  use  of  the  money  of  the  county  as  provided 
herein ;  and  each  proposal  shall  contain  the  names  of  the  sureties  who 
will  be  offered  upon  the  undertaking  of  the  bank  filing  the  same  in 
case  the  proposal  be  accepted. 

po''sau"*^wa?d?«tc.      [8644]  §  3.     On  the  Monday  next  following  the  last  insertion  of 
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such  notice,  at  the  hour  of  twelve  o'clock  npon,  the  commissioners 
^all,  in  open  session,  open  such  sealed  proposals,  and  shall  award  the 
use  of  the  money  of  the  county  to  the  bank  that  offers  the  highest  rate 
of  interest  therefor ;  and  if  two  or  more  banks  offer  the  same  highest 
rate  of  interest,  the  use  of  the  money  may  be  awarded  to  either  of 
them,  or  the  commissioners  may  reject  all  proposals  and  advertise  for 
others  in  the  same  manner  aforesaid. 

[8&451  §  4-  No  such  award  shall  be  binding  on  any  such  county,  Uaderuiciag  re- 
nor  shall  any  of  the  money  of  the  county  be  deposited  thereunder,  9^'«<' "f  d«po.- 
until  the  hypothecation  of  the  bonds  provided  for  in  section  seven, 
and  until  there  is  executed  by  the  bank  selected,  and  accepted  by  the 
commissioners,  a  good  and  sufficient  undertaking,  payable  to  the 
county,  and  to  be  recovered  in  the  name  of  the  county  commi^ioners 
for  the  use  of  the  county,  in  such  sum  as  the  commissioners  may 
direct,  which,  in  counties  containing  a  city  of  the  third  grade  of  the 
second  class,  shall  not  be  less  than  three  hundred  thousand  dollars, 
and  such  undertakings  shall  each  be  signed  by  not  less  than  six  resi- 
dent freeholders  as  sureties,  who  are  not  stockholders  in  the  bank,  to 
the  satisfaction  of  the  commissioners,  and  conditioned  for  the  receipt, 
safe-keeping,  and  payment  over,  as  provided  herein,  of  all  money 
which  may  come  into  its  custody  under  and  by  virtue  of  this  act,  and 
under  and  by  virtue  of  its  proposal  and  the  award  of  the  commission- 
ers, together  with  the  interest  thereon  at  the  rate  specified  in  the  pro- 
posals; and  the  undertaking  shall  be  further  conditioned  for  the 
faithful  performance  by  the  bank  of  all  the  duties  imposed  by  this  act 
upon  the  depositary  of  the  money  of  the  county. 

[86461  §  5.     Such  undertaking  shall  not  be  accepted  by  the  com-  Undertaking  to  b* 

.'■•'.,•,,  ,T^,  I  •  1  approved  by  pros- 

missioners  until  it  has  been  submitted  to  the  prosecuting  attorney,  and  ecuting  attorney, 
certified  by  him  to  be  iii  due  and  legal  form  and  conforn>able  to  the 
provisions  of  this  act,  which  certificate  shall  be  indorsed  thereon  by 
the  prosecuting  attorney ;  and  if  any  bank  to  which  an  award  is  made 
as  aforesaid  fail  to  execute  an  undertaking  as  required  hereby  to  the 
acceptance  of  the  commissioners,  or  fail  to  hypothecate  [the  bonds]  as 
provided  in  section  seven,  within  three  days  from  the  time  the  award 
is  made,  the  commissioners  may  award  the  use  of  the  money  to  any 

other  bank  whose  written  proposal  offers  the  same  rate  of  interest  ' 

therefor  as  designated  in  the  proposal  of  such  defaulting  bank,  but  if 
the  written  proposal  of  no  other  bank  offers  the  same  rate  of  interest 
they  may  award  such  use  to  any  bank  whose  written  proposal  offers  the 
.  next  highest  rate  of  interest  therefor,  the  undertaking  and  hypotheca- 
tion of  bonds  required  to  be  executed  in  either  case;  or  the  commis-  .  j, 
sioners  may,  in  case  of  default  as  aforesaid,  reject  any  or  all  bids,  and 
advertise  for  others  in  the  manner  aforesaid.                                                                                     ,, 

[8547]  §  6.     The  bank  to  which  an  award  is  made  shall,  upon  the  when  additiomd  u-~- 

acceptance  by  the   commissioners  of  the  undertaking  provided  for  Jequlred .'"*''  *** 
herein,  become  the  depositary  of  the  money  of  the  county,  and  re-  >•" 

main  such  until  the  undertaking  of  its  successor  is  accepted  by  the  ,  V 

commissioners;  but  the  commissioners  may,  at  any  time  they  deem  ,' 

the  same  necessary,  require  additional  security  from  the  bank,  in  such  *>- 

sum  as  they  shall  designate;  and  if  the  bank  refuse  or  neglect,  for  the  .. 

period  of  five  days  thereafter,  to  give  such  additional  security,  they  -' ' 

may  order  the  removal  of  the  county's  deposits  therefrom  forthwith,  i  '         ^^, 

and  may  designate  some  other  bank  to  be  the  depositary  thereof  tern-  .;^'|'■i 

porarily,  at  such  rate  of  interest,  or  without  interest,  as  they  may  de-  ',  ^ 

termine.     Such  removal,  and  all  other  removals  under  the  provisions  ^. 

of  this  act,  shall  be  made  u{)on  the  written  order  of  the  commis-  v:';; 
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sioners ;  and  the  county  auditor  shall,  upon  the  receipt  of  such  order, 
issue  his  warrant,  and  the  county  treasurer  his  check,  for  the  removal. 
If  the  money,  in  case  of  such  removal,  be  deposited  in  a  bank  desig- 
nated as  a  depositary  temporarily.  Such  bank  shall,  before  the  receipt 
by  it  of  any  such  money,  enter  mto  an  undertaking  or  hypothecation 
of  the  bonds  as  required  by  this  act;  but  if  no  bank  be  so  desig- 
nated, the  money  shall  be  disposed  of  as  provided  in  secdon  eight. 

[854^]  §  7.  The  commissioners  of  any  such  county  may,  in  lieu 
of  the  undertaking  provided  for  by  preceding  sections,  accept  as  se- 
curity for  money  deposited  as  aforesaid  interest-bearing  bonds  of  the 
county,  or  the  city  in  which  the  depositary  is  located,  or  bonds  of  the 
United  States,  the  face  value  of  which  shall  not  be  less  than  the  sum 
specified  in  section  four  as  the  amount  to  be  named  in  the  undertak- 
ing in  lieu  of  which  such  bonds  are  accepted ;  or  they  may  accept 
such  bonds  as  partial  security,  to  the  extent  of  their  face  value,  for 
the  money  so  deposited,  and  require  an  undertaking  for  the  remain- 
der of  the  full  amount  specified  in  said  section  to  be  named  in  the  un- 
dertaking, and  in  the  undertaking  so  required  such  acceptance  of 
bonds  as  partial  security,  and  the  extent  thereof,  shall  be  set  forth. 
The  hypothecation  of  such  bonds  shall  be  by  indorsement  of  the  fact 
and  purpose  on  the  back  of  each,  which  indorsement  shall  stipulate 
that  the  bond  shall  be  the  property  of  the  county  in  case  of  any  de- 
fault on  the  part  of  the  bank  in  its  capacity  as  depositary  as  aforesaid, 
and  that  its  negotiation  or  release  by  the  commissioners  shall  require 
the  signature  of  each  member  of  the  board.  The  commissioners  shall 
make  ample  provision  for  the  safe  keeping  of  such  hypothecated 
bonds;  and  the  interest  thereon,  when  paid,  shall  be  turned  over  to 
the  bank  so  long  as  it  is  not  in  default  as  aforesaid. 

[8549]  ^  8.  If  at  any  time,  for  any  cause,  the  commissioners  be 
unable  to  secure  a  depositary  as  provided  by  preceding  sections,  the 
money  of  the  county  shall  remain  in  the  custody  of  the  county  treas- 
urer, if  in  his  custody  at  the  time,  and  if  in  a  depositary,  and  its  re- 
moval be  ordered,  it  shall  be  removed  to  the  county  treasury,  in  the 
manner  provided  in  section  six  "for  the  removal,  and  in  either  case  the 
treasurer  shall  be  the  custodian  thereof  until  such  time  as  a  depositary 
is  secured  in  accordance  with  the  provisions  of  this  act ;  and  while  he 
remains  such  custodian  the  money  shall  be  paid  out  by  him  on  war- 
rants of  the  auditor,  which  in  such  case  shall  not  be  in  duplicate; 
and  during  such  time  he  shall  keep  such  books,  and  make  to  the 
auditor  such  statements  of  receipts  and  payments,  as  are  required  in 
case  the  money  of  the  county  is  in  the  custody  of  a  depositary  desig- 
nated by  the  commissioners,  except  that  they  shall  show  that  sudi 
money  is  in  the  custody  of  the  treasurer  instead  of  such  depositary. 

[8550]  §  9.  The  treasurer  shall,  upon  the  receipt  of  a  written 
notice  from  the  commissioners  stating  that  a  depositary  has  been 
selected  in  pursuance  of  the  provisions  of  this  act,  and  naming  the 
bsmk  selected  as  such  depositary,  deposit,  to  the  credit  of  the  county, 
all  money  in  his  possession,  except  as  provided  in  section  founeen, 
in  the  bank  constituted  the  depositary  as  aforesaid,  and  thereafter 
he  shall,  before  noon  of  each  business  day,  deposit  in  such  depos- 
itary all  money  received  by  him  the  preceding  business  day,  except 
as  provided  in  section  fourteen,  and  the  commission[6rs]  may  designate 
the  hour  of  closing  a  business  day,  making  a  record  thereof,  and  the 
treasurer  shall  observe  the  same,  and  such  money  shall  be  payable 
only  on  the  check  of  the  treasurer,  which  check  shall  not  be  valid  or 
payable  unless  it  have  partly  printed  and  partly  written,  on  the  same 
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paper  therewith,  a  duplicate  of  the  warrant  of  the  county  auditor  au- 
thorizing the  payment  of  the  sum  for  which  the  check  is  drawn.  All 
warrants  issued  by  the  auditor  upon  the  treasurer  for  the  payment  of 
money  (except  as  provided  in  section  fourteen,  and  also  when  the 
money  of  the  county  is  in  the  custody  of  the  treasurer),  shall  be 
drawn  and  signed  in  duplicate,  one  of  which  shall  have  printed  upon 
its  face  the  word  "  origmal,"  which  shall  be  filed  and  kept  by  the 
treasurer  in  his  office,  and  the  other  of  which  shall  have  printed  upon 
its  face  the  word  "duplicate,"  and  shall  be  and  remain  unsevered 
from  the  check  of  the  treasurer.  The  auditor  shall  issue  no  warrant 
payable  from  any  fund  unless  there  is  money  belonging  thereto  for 
the  payment  thereof  in  full,  notwithstanding  the  provisions  of  section 
eleven  hundred  and  eight  of  the  Revised  Statutes ;  but  when  any  when  commts^o* 
fund  is  exhausted,  and  the  commissioners  are  satisfied  that,  of  the  tax<»conected%" 
undivided  money  on  hand  received  on  account  of  taxes,  the  portion  but^""!* "' '""''' 
diereof  that  will  belong  to  such  fund  upon  the  next  semi-annual  dis- 
tnbution  of  such  money  is  in  amount  such  that  a  part  of  it  may  ju- 
diciously be  assigned  to  such  exhausted  fund  in  advance  of  such  dis- 
tribution, they  may  make  an  order,  and  the  same  shall  be  made  a 
matter  of  record  in  the  proceedings  of  the  board  of  commissioners, 
directing  such  assignment,  and  the  auditor  shall  notify  the  treasurer 
thereof  in  writing.  All  money  deposited  with  the  depositary  shall  . 
bear  interest  at  the  rate  specified  in  the  proposal  on  which  the  award 
to  it  was  made,  to  be  computed  on  daily  balances,  and  such  interest 
shall  be  placed  to  the  credit  of  the  county  on  the  first  day  of  March 
and  the  first  day  of  Sempteraber  each  year,  or  at  any  time  when  the  suttmenti  by  d* 
account  may  be  closed.  The  depositary  shall  notify  the  auditor,  in  positary. 
writing,  before  noon  of  each  business  day,  of  the  amount  of  the  de- 
posits made  by  the  treasurer  for  the  preceding  business  day,  and  when 
the  interest  is  credited  to  the  county  the  depositary  shall  notify  the 
auditor  and  treasurer,  in  writing,  of  the  amount  thereof,  before  noon 
of  the  next  business  day,  and  all  such  interest  shall  be  credited  to  the 
general  fund  of  the  county. 

[8551]  §  lo.  E^ch  business  day  the  treasurer  shall  make  to  the  Statement  by 
auditor  a  sworn  statement,  showing  for  the  preceding  business  day  the  "«""'«'• 
total  amount  of  money  received  by  him,  the  total  amount  deposited  in 
the  depositary,  the  total  amount  paid  by  check  on  the  depositary,  the 
total  amount  paid  out  in  cash,  the  balance  in  the  depositary,  and  the 
balance  in  the  treasury ;  and  he  shall  keep  such  accounts,  in  books  to 
be  provided  for  that  purpose,  as  shall  enable  him  to  make  such  state- 
ments. All  money  paid  to  the  treasurer,  except  for  taxes  and  except 
also  money  received  from  the  state  treasury,  shall  be  upon  the 
order  of  the  auditor,  and  the  treasurer  shall  give  receipts  therefor,  each 
of  which  shall  be  made  and  signed  in  duplicate,  one  of  which  shall 
have  printed  across  its  face  the  word  "original,"  and  the  other  the 
word  "duplicate,",  and  each  duplicate  shall  be  filed  with  the  auditor 
on  the  day  of  its  date;  and  each  such  receipt  shall  show  the  amount 
received,  from  whom  received,  and  on  what  account,  and  shall  state 
the  fund  to  which  the  money  is  to  be  applied ;  provided,  that  in  case 
of  money  received  by  the  treasurer  from  the  state  treasury  the  tripli- 
cate warrant  required  by  section  ten  hundred  and  eighty-five  of  the 
Revised  Statutes  to  be  transmitted  to  the  auditor  by  the  auditor  of 
state  shall  take  the  place  .of  the  duplicate  receipt  above  provide[d]  for, 
and  the  treasurer  shall  not  give  receipts  for  taxes  in  duplicate,  but  in 
lieu  thereof  shall,  at  the  dose  of  each  business  day,  file  with  the  audi- 
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tor  a  Statement  of  the  amount  of  money  received  by  him  for  taxes  and 
penalties  during  the  day. 

[8552]  §  II.  The  auditor  shall  keep  in  his  office  books  in  which 
shall  be  entered  the  daily  receipts  of  the  treasurer's  office,  as  shown  by 
the  duplicate  receipts  returned  to  him  by  the  treasurer,  and  by  the 
statements  of  money  received  for  taxes  and  the  triplicate  warrants 
mentioned  in  the  preceding  section,  the  amount  of  the  deposits  made 
by  the  treasurer  each  day  in  the  depositary,  as  shown  by  the  daily 
statements  of  the  depositary  to  the  auditor,  and  the  amount  remaining 
in.  the  treasurer's  hands  in  pursuance  of  section  fourteen,  or  when  the 
treasurer  is  custodian  of  ^1  the  money,  as  shown  by  the  treasurer's 
daily  statements  received  by  him ;  and  in  such  books  the  money  re- 
ceived by  the  treasurer  from  taxes  of  all  kinds  shall  be  shown  in  an 
account  entided  the  "undivided  tax  account,"  and  all  other  receipts 
by  him  shall  be  shown  in  accounts  indicating  the  respective  funds  to 
which  the  money  belongs.  He  shall  enter  in  such  books  also  the 
amount  of  warrants  issued  by  him  each  day  to  the  treasurer ;  and  the 
accounts  in  such  books  shall  be  so  kept  as  to  show  the  balance  of  each 
fund,  the  balance  of  undivided  money  received  for  taxes,  and  the 
balance  of  the  money  received  from  the  state  treasury,  and  on  account 
of  school  lands,  each  day,  in  his  hands  and  in  the  hands  of  the  depos- 
itary respectively. 

[8553]  §  12.  Upon  the  receipt  each  day  by  the  auditor  of  the 
sworn  statement  provided  for  in  section  ten,  he  shall  certify  thereon 
to  its  correctness,  if,  upon  comparison  with  his  books,  it  be  found  to 
be  correct,  and  shall  file  such  statement  in  his  office ;  but  if  any  such 
statement  be  found  by  the  auditor  at  any  time  to  be  incorrect  he  shall 
forthwith  give  notice  thereof  to  the  treasurer,  and  unless  the  discrep- 
ancy be  immediately  discovered  and  corrected,  he  shall  notify  the 
commissioners  thereof  without  delay. 

[8554]  §  13.  Except  as  provided  in  sections  eight  and  fourteen, 
the  treasurer  shall  not  pay  out  any  money  otherwise  than  by  check  on 
the  depositary,  as  provided  in  section  nine.  But  before  he  issues  a 
check  in  payment  of  any  draft  made  upon  him  by  the  auditor  of  state 
in  favor  of  the  treasurer  of  state,  for  taxes  collected,  he  shall  exhibit 
such  draft  to  the  county  auditor,  and  file  with  him  a  certified  copy 
thereof,  and  the  auditor  shall  thereupon  immediately  issue  his  warrant 
authorizing  the  treasurer  to  issue  his  check  for  the  amount  specified  in 
the  draft ;  and  the  same  shall  be  paid  on  presentation,  and  before  he 
remits  to  the  treasurer  of  state  any  money  on  account  of  school  lands 
he  shall  notify  the  auditor  in  writing  of  his  readiness  to  do  so,  and  of 
the  amount,  and  the  auditor  shall  file  such  notice,  and  issue  his  war- 
rant authorizing  the  treasurer  to  draw  his  check  upon  the  depositary 
for  the  amount ;  but  if  the  money  for  such  payments  be  in  the  custody 
of  the  treasurer  instead  of  a  depositary,  the  same  proceedings  shall  be 
had,  except  that  the  warrants  of  the  auditor  shall  authorize  the  pay- 
ments otherwise  than  by  such  checks. 

[8555]  §  14.  The  treasurer  shall  pay  in  cash  warrants  issued  by 
the  auditor  for  the  payment  of  fees  of  jurors  and  witnesses,  and  also 
warrants  so  issued  payable  from  the  soldiers'  relief  fund,  and  he  may 
retain  in  his  hands  from  day  to  day  a  sufficient  amount  of  receipts  of 
his  office  to  enable  him  to  do  so,  but  the  balance  of  money  so  with- 
held from  deposit  shall  at  no  time  be  in  excess  of  five  thousand  dollars ; 
and  warrants  issued  for  the  purposes  aforesaid  shall  not  be  in  dupli- 
cate ;  but  if  at  any  time  the  money  so  retained  by  the  treasurer  is  en- 
tirely paid  out,  and  the  current  receipts  of  his  office  are  insufficient  to 
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pay  such  warrants,  the  auditor,  if  so  authorized  by  the  commissioners, 
shall  issue  his  warrant  to  the  treasurer  authorizing  him  to  draw  his 
check  upon  the  depositary  for  the  amount  specified  therein,  which 
shall  not  be  in  excess  of  five  thousand  dollars,  to  pay  such  warrants. 

[85Si(>]  §  15-  On  the  first  business  day  of  each  month  the  auditor  Monthly  ttaM- 
shall  prepare  and  submit  to  the  commissioners  a  sworn  statement  of  """'  **"  *""'"^- 
the  finances  of  the  county  for  the  preceding  month,  which  shall  show 
the  amount  of  money  received  to  the  credit  of  each  fund  and  account, 
the  amount  disbursed  from  each,  and  the  balance  remaining  to  the 
credit  of  each,  and  also  to  the  balance  of  money  in  the  depositary, 
the  balance  in  the  treasury  in  pursuance  of  section  fourteen,  and,  if  the 
money  of  the  county  be  in  the  custody  of  the  treasurer  instead  of  a 
depositary,  the  total  balance  thereof  in  the  treasury,  as  shown  by  the 
reports  filed  with  him,  and  the  commissioner's]  shall  place  such  state- 
ment on  file,  and  forthwith  post  a  duly  certified  copy  thereof  in  the 
auditor's  office,  to  remain  so  posted  at  least  thirty  days  for  the  inspec- 
tion of  the  public.  On  the  day  aforesaid  some  officer  of  the  bank 
acting  as  the  county  depositary  shall  file  with  the  county  commissioners 
all  checks  of  the  county  paid  and  redeemed  by  the  bank  during  the  pre- 
vious month ;  and  the  commissioners  shall  compare  such  checks  with 
the  records  of  the  auditor's  office,  and  if  they  find  the  same  to  cor- 
respond therewith  they  shall  give  the  bank  a  receipt  for  the  same,  and 
shall  forthwith  cancel  and  file  such  checks  in  the  office  of  the  county 
auditor,  who  shall  receipt  to  the  county  treasurer  for  the  same,  as  is 
provided  in  section  one  thousand  one  hundred  and  eleven 'of  the 
Revised  Statutes. 

[8567]  §  1 6.     Nothing  in  this  act  shall  be  held  or  considered  as  in  LiaWHtyoftrnw^ 
any  manner  changing  or  affecting  the  liabilities  of  treasurers  of  counties 
covered  by  its  provisions,  except  that  they  shall  not  be  held  liable  for 
any  loss  of  money  deposited  by  them  in  depositarieis  as  provided  for 
herein  while  such  money  is  in  the  custody  of  such  depositary. 

[8558]  §  17.  An  officer  of  any  such  county  who  willfully  violates  Penalty  for  vtou- 
any  provisions  of  this  act,  or  willfully  neglects  or  refuses  to  perform  ««onof  thu»ct. 
any  duty  thereby  imposed  upon  him,  shall,  upon  conviction  thereof  in 
the  court  of  common  pleas,  be  fined  in  any  sum  not  exceeding  ten 
thousand  dollars,  for  the  use  of  the  county,  or  be  imprisoned  in  the 
penitentiary  not  more  than  ten  years  nor  less  than  one  year,  or  both, 
at  the  discretion  of  the  court. 

[8559]  §  18.     Any  provision  of  the  statutes  of  this  state  in  force  certain  statute* 
when  this  act  takes  effect,  which  conflicts  with  any  provisions  of  this  »uperseded. 
act,  shall  be  held  to  be  superseded  by  the  latter,  as  to  the  matter  of  in- 
consistency, and  not  otherwise  in  counties  to  which  this  act  relates, 

§  19.     This  act  shall  take  effect  on  the  first  day  of  September,  one 
thousand  eight  hundred  and  eighty-nine. 

SUBDIVISION   11.      IN  CtTIBSi, 

CITtBS  OP  nKST  CLASS,  SECOND  GKADB   (CLBVELAHS). 

^  Act  to  create  a  depositary  commission  in  all  cities  of  the  second  grade  of 
the  first  class,  and  to  establish  a  depositary  for  the  funds  of  such  cities, ' 
and  for  other  purposes. 

(Passed  April  11, 1888;  took  efleet  October  i,  1S88:  85  v.  197.] 

[8660]  §1.  BeitenactedbytheGeneralAssemblyofthe^aUof  Ohio,  c.\^^.^\^^,icAy^,ia 
Tteit  the  money  belonging  to  each  city  of  the  second  grade  of  the  first  school  funds  to  be 
class,  and  also  the  money  belonging  to  the  school  district  composed  banrd«1guatcd  xs 
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wholly  or  in  part  of  the  territory  of  such  city,  shall  be  deposited,  by 
the  treasurers  of  the  city  and  school  district  respectively,  as  hereinafter 
provided,  in  a  bank  situated  within  the  boundaries  of  the  city  and 
school  district  to  which  the  money  belongs,  and  duly  incorporated 
under  the  laws  of  this  state  or  of  the  United  States,  to  be  designated, 
in  the  manner  hereinafter  provided,  as  the  depositary  for  such  money, 
by  a  commission  composed  of  the  mayor  and  the  city  solicitor  of  the 
city,  and  the  president  of  the  board  of  education  of  the  school  district, 
and  their  successors  in  office,  and  to  be  known  as  the  depositary  com- 
mission. 

[8561]  §  2.  The  officers  designated  in  the  preceding  section  as 
constitutmg  such  depositary  commission  shall  serve  as  members 
thereof,  and  without  compensation  ;  but  the  commission  shall  be  pro- 
vided with  necessary  books  and  stationery,  at  the  joint  expense  of  the 
city  and  school  district;  and  the  mayor  shall  be  president,  and 
the  president  of  the  board  of  education  shall  be  secretary  of  the 
commission.  The  commission  shall  hold  meetings  on  the  first  busi- 
ness day  of  each  month,  and  whenever  called  to  meet  by  the 
president  for  a  special  purpose,  at  the  office  of  the  mayor  of  the  city, 
and  shall  keep  a  record  of  its  proceedings,  and  file  all  official  papers 
received  by  it,  which  record  and  papers  shall  be  open  to  public  inspec- 
tion at  any  session  of  the  commission  ;  arid  a  transcript  of  any  entry 
in  such  record,  or  a  copy  of  any  such  paper,  duly  certified  as  such  by 
the  president  and  secretary,  shall  be  received  as  evidence  in  any  of  the 
courts  in  this  state. 

[8562]  §  3.  That  upon  the  taking  effect  of  this  act,  and  thereafter 
triennially,  such  commission  shall  publish,  in  two  daily  newspapers 
printed  and  of  general  circulation  in  the  city  and  district,  on  the 
second  day  of  the  week,  for  two  consecutive  weeks,  a  notice  which 
shall  invite  sealed  proposals  from  all  banks  coming  within  the  provis- 
ions of  section  one,  which  proposals  shall  stipulate  the  rate  of  interest 
they  will  pay  respectively  for  the  use  of  the  money  aforesaid;  and 
each  proposal  shall  contain  the  names  of  the  sureties  who  will  be 
offered  upon  the  undertakings  of  the  bank  filing  the  same  in  case  its 
proposal  be  accepted.  Such  publication,  and  all  other  publications  for 
such  proposals,  shall  be  at  the  joint  expense  of  the  city  and  school 
district. 

[8563]  §  4.  On  the  Monday  following  the  last  publication  of  such 
notice,  at  the  hour  of  twelve  o'clock,  noon,  the  commission  shall,  in 
open  session,  open  such  sealed  proposals,  and  shall  award  the  use  of 
such  money  to  the  bank  offering  the  highest  rate  of  interest  therefor; 
but  if  two  or  more  banks  offer  the  same  highest  rate  of  interest  there- 
for, the  use  of  the  money  may  be  awarded  to  either  of  them,  or  the 
commission  may  reject  all  proposals,  and  advertise  for  others  in  the 
manner  aforesaid. 

[8564]  §  5.  No  such  award  shall  be  binding  until  there  is  executed 
by  the  bank,  and  accepted  by  the  commission,  a  good  and  sufficient 
undertaking,  payable  to  the  city,  and  a  like  undertaking  payable  to 
the  school  district.  The  former  in  a  sum  not  less  than  seven  hundred 
thousand  dollars,  to  be  recovered  in  the  name  of  the  depositary  com- 
mission, foir  the  use  of  the  city,  and  the  latter  in  a  sum  not  less  than 
four  hundred  thousand  dollars,  to  be  recovered  in  like  manner,  for  the 
use  of  the  school  district.  Such  undertakings  shall  each  be  signed  by 
six  resident  free-holders  of  the  city  and  school  district  as  sureties,  to 
the  satisfaction  of  the  commission,  and  conditioned  for  the  receipt, 
safe-keeping,  and  payment  over,  as  provided  herein,  of  all  money 
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which  may  come  into  the  custody  of  the  bank  under  and  by  virtue  of 
this  act,  and  under  and  by  virtue  of  its  proposal  and  the  award  of  the 
commission,  together  with  the  interest  thereon  at  the  rate  specified  in 
the  proposal;  and  they  shall  be  further  conditioned  for  the  faithful 
pei  formance  by  the  bank  of  all  the  duties  imposed  by  this  act  upon 
the  depositary  of  such  money. 

[85651  ^  6.     The   undertakings  provided  for  above  shall  not  be  Undertaking  to  b*  ' 

accepted  by  the  commission  until  they  have  been  submitted  to  the  app"ved'by  cS^n- 
counsel,  designated  by  statute,  of  the  city  and  the  board  of  education  »'' 
of  the  school  district  respectively,  and  certified  by  him  to  be  in  due 
and  legal  form,  and  conformable  to  the  provisions  of  this  act,  which 
certificate  shall  be  indorsed  on  each  of  them ;   and  if  the  bank  to  of'fairure'io'cxe^' 
which  an  award  is  made  as  aforesaid,  fail  to  execute  the  undertakings  [^'J-i,'^'''  """''^'^ 
re<iuired  hereby,  to  the  acceptance  of  the  commission,  within  three 
days  after  the  award  is  made,  the  commission  may  award  the  use  of 
the*  money  to  any  other  bank  the  written  proposal  of  which  offers  the 
same  rate  of  interest  therefor  as  is  designated  in  the  proposal  of  such 
defaulting  bank;  but  if  the  proposal  of  no  other  bank  offers  the  same 
rate  of  interest  as  aforesaid,  the  commission  may  award  the  use  of  the 
money  to  any  bank  the  written  proposal  of  which  offers  the   next 
highest  rate  of  interest  therefor ;  or  the  commission  may,  in  case  of  Rejection  of  bids 
default  as  aforesaid,  reject  any  or  all  bids,  and  advertise  for  others  in  Suit"re-advertit" 
the  noanner  aforesaid ;  and  in  case  of  an  award  after  such  default,  the  "ng;  award  and 
bank  to  which  the  award  is  made  shall  execute  undertakings  as  afore-  after"*  '°* '  *'* 
said,  to  the  acceptance  of  the  commission. 

[8566]  §  7.     The  bank  to  which  an  award  is  made  shall,  upon  the  when  a  bank  be- 
acceptance  of  such  undertakings  by  the  commission,  become  the  de-  comes  such  depo*- 
positary  of  the  money  aforesaid   until  the  undertakings  of  its  sue- '  '"' 
cessor  are  accepted  by  the  commission;  but  the  commission  may  re- 
quire additional  security  from  the  bank,  at  any  time  it  deems  the  same 
necessary,  in  such  sum  as  it  shall  designate ;  and  if  the  bank  refuse  or  Demand  of  addi- 
neglect,  for  the  period  of  five  days  thereafter,  to  give  such  additional  fl'iC^e'togiv? 
security,  the  removal  of  the  money  therefrom  forthwith  may  be  or- 
dered by  the  commission,  and  another  bank  designated  to  be  the  de- 
positary thereof  temporarily,  at  such  rate  of  interest,  or  without  inter- 
est, as  the   commission   may   determine.      The  order  for  such   re-  Removal  of  the 
moval,  or  for  any  removal   under  the  provisions  of  this  act,  shall  be  uinporanr'depo» 
entered  in  the  record  of  the  proceedings  of  the  commission ;  and  a  '•"y- 
copy  thereof,  duly  certified  as  such  by  the  president  and  secretary  of 
the  commission,  shall  be  transmitted  to  the  city  auditor,  and  a  like 
copy  to  the  president  of  the  board  of  education  of  the  school  district, 
and  thereupon  the  city  auditor  shall  issue  his  warrant  for  the  with- 
drawal of  the  money  of  the  city  from  the  depositary,  and  the  presi- 
dent and  clerk  of  the  board  of  education  shall  issue  an  order  for  such 
withdrawal  of  the  money  of  the  school  district,  and  thereupon  the 
city  treasurer,  as  such,  and  as  ex-oflScio  treasurer  of  the  school  funds, 
shall  issue  checks  accordingly  for  the  removal.     If  the  money,  in 
case  of  such  removal,  be  deposited  in  a  bank  designated  as  a  de- 
positary temporarily,  such  bank  shall,  before  the  receipt  by  it  of  any 
of  the  money,  enter  into  undertakings  as  required  by  preceding  sec- 
tions ;  but  if  no  bank  be  so  designated  the  money  shall  be  disposed 
of  as  provided  in  section  nine.     \As  amended  April  16,1888;  took  effect 
October  \,  1888:  85  v.  281.] 

[8667]  §  8.     The  commission  may,  in  lieu  of  either  or  both  of  the  ,*-"SI«e"t  beST" 
undertakings  provided  for  by  preceding  sections,  accept  as  security,  ing  bonds 
for  money  deposited  as  aforesaid,  interest-bearing  bonds  of  the  city  or  ^Ueu of°th''e"?i?  ■-''■H 
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school  district,  or  of  the  county  within  which  the  depoatary  is  located, 
the  face  value  of  which  shall  not  be  less  than  the  sum  specified  in  section 
five  as  the  amount  to  be  named  in  the  undertaking  or  undertakings  in 
lieu  of  which  such  bonds  are  accepted ;  or  the  commission  may  accept 
such  bonds  in  lieu  of  either  of  such  undertakings  in  full,  and  of  the 
other  in  part ;  and  in  case  of  such  acceptance  as  partial  security,  the 
commission  shall  require  an  undertaking  for  the  remainder  of  the  full 
amount  of  the  security  si)ecified  in  said  section,  to  be  named  in  the  under- 
taking, and  in  tlje  undertaking  so  required,  such  acceptance  of  bonds  as 
partial  security,  and  the  extent  thereof,  shall  be  set  forth.  The  hypothe- 
cation of  such  bonds  shall  be  by  indorsement  of  the  fact  and  purpose  on 
the  back  of  each,  which  indorsement  shall  stipulate  that  the  bond  shall 
be  the  property  of  the  city  or  of  the  school  district,  as  the  case  requires, 
in  the  event  of  any  default  on  the  part  of  the  bank  in  its  capacity  as 
depositary  as  aforesaid,  and  that  its  negotiation  or  release  by  the  com- 
mission shall  require  the  signature  of  each  member  thereof.  The 
commission  shall  make  ample  provision  for  the  safe-keeping  of  such 
hypothecated  bonds;  and  the  interest  thereon,  when  paid,  shall  be 
turned  over  to  the  bank  so  long  as  it  is  not  in  default  as  aforesaid. 

[8568]  ^  9.  If  at  any  time,  for  any  cause,  the  commission  be 
unable  to  secure  a  depositary  as  provided  by  preceding  sections,  the 
money  shall  remain  in  the  custody  of  the  treasurer  aforesaid,  if  in 
his  custody  at  the  time,  and  if  in  a  depositary,  and  its  removal  be 
ordered,  it  shall  be  transferred  to  such  treasurer,  in  the  manner  pro- 
vided in  section  seven  for  removals,  and  in  either  case  such  treas- 
urer shall  be  custodian  as  aforesaid  until  such  time  as  a  dep>ositary  is 
secured  in  accordance  with  the  provisions  of  this  act;  and 
while  he  remains  such  custodian  the  money  shall  be  paid  out  by 
him  on  warrants  of  the  city  auditor,  and  orders  of  the  president  and 
clerk  of  the  board  of  education,  respectively,  which  in  such  case  shall 
not  be  in  duplicate ;  but  he  shall  keep  such  books,  and  make  such 
statements  of  receipts  and  payments,  both  as  city  treasurer  and  as 
treasurer  ex-officio  as  aforesaid,  as  are  required  by  this  act  when  the 
money  is  in  the  custody  of  a  depositary,  except  that  such  books  and 
statements  shall  show  that  the  money  is  in  his  custody  instead  of  being 
in  the  custody  of  a  depositary. 

[8669]  §  10.  It  shall  be  the  duty  of  every  board,  officer,  agent, 
and  employe  of  each  city  of  the  grade  and  class  aforesaid,  except  the 
sinking  fund  commissioners,  having  money  in  their  hands  belonging 
to  the  city,  to  deposit  such  money  with  the  city  treasurer  ujxin  the 
taking  effect  of  this  act ;  and  thereafter  such  boards  (except  the  board 
of  cemetery  trustees),  officers,  agents,  and  employes  as  receive  money 
on  account  of  the  city  shall  deposit  with  such  treasurer  daily  all  money  so 
received  by  them ;  but  the  board  of  cemetery  trustees  shall  make  such 
deposits  weekly.  \As  amended  April  i6,  1888;  took  effect  October  \, 
1888:  85  v.  282.] 

[8670]  §  II.  The  treasufer  aforesaid  shall,  upon  the  receipt  of  a 
written  notice,  signed  by  the  president  and  secretary  of  the  commis- 
sion, stating  that  a  depositary  has  been  selected  in  pursuance  of  the 
provisions  of  this  act,  and  naming  the  bank  selected,  deposit  in  such 
depositary  all  the  money  in  his  custody  belonging  to  the  city  and  to  the 
school  district  respectively,  and  thereafter  he  shall,  at  the  close  of  each 
business  day,  deposit  therein  his  total  receipts,  for  the  day;  but  money 
belonging  to  the  city  shall  be  deposited  to  the  credit  of  the  city, 
and  money  belonging  to  the  school  district  shall  be  deposited  to  the 
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credit  of  the  district     All  money  so  deposited  shall  bear  interest  at  JuJ"/"" ° *"'^ 

a  rate  specified  in  the  proposal  of  the  bank  selected  as  depositary,  puted'andcred- 

to  be  computed  on  daily  balances,  and  on  the  thirtieth  day  of  June  "**' 

and  the  thirty-first  day  of  December  each  year,  and  at  any  time  the 

accounts  are  closed,  the  depositary  shall  place  such  interest  on  the 

money  of  the  city  to  the  credit  of  the  city,  and  that  on  the  money  Notices  of  «uch 

of  the  school  district  to  the  credit  of  the  district,  and,  in  writing,  credits  to  whom  m 

notify  the  city  auditor  of  the  amount  so  credited  to  the  city,  which  he   '  ***'"' 

shall  credit  to  the  interest  fund  of  the  city,  and  in  like  manner  the 

depositary  shall  notify  the  president  of  the  board  of  education  of  the 

school  district  of  the  amount  so  credited  to  the  district,  which  shall 

be  credited  to  its  several  funds  in  proportion  to  the  total  amount  of 

each  deposited. 

[8571]  §12.     The  depositary  shall,  in  writing,  notify  the  city  auditor,  Daily  notices  by 
before  noon  of  each  business  day,  of  the  .amount  of  deposits  to  the  frcMurer's  depot- 
credit  of  the  city  made  by  the.  city  treasurer  the  preceding  business  >'* 
day,  and  shall  also  notify  the  president  of  the  board  of  education,  *"  ^sv.  191. 
.  in  like  manner,  and  at  the  same  time,  of  the   amount  of  deposits 
to   the   credit  of  the  school  district  made  by  the  treasurer  of  the 
school  funds  the  preceding  business  day ;  and  die  depositary  shall  pay  menis  by  "he'de- 
out  money  deposited  under  the  provisions  of  this  act  only  on  the  £'ade"chec1ts''* 
checks  of  the  city  treasurer,  a?  such,  or  as  treasurer  ex-officio  of  the        ' 
school  funds,  and  no  such  check  shall  be  valid  or  payable,  unless  it 
have  partly  printed  and  partly  written,  on  the  same  paper  therewith,  a 
duplicate  of  the  warrant  of  the  city  auditor,  or  of  the  order  of  the 
president  and  clerk  of  the  board  of  education,  as  the  case  may  be, 
authorizing  the  payment  of  the  sum  specified  in  the  check.     All  such 
warrants  and  orders  shall  be  drawn  and  signed  in  duplicate,  one  of  Warrants  and 
which  shall  have  printed  upon  its  face  the  word  "original,"  and  shall  °'^'''"- 
be  filed  and  kept  in  the  office  of  the  treasurer  to  whom  it  is  issued, 
and  the  other  shall  have  printed  upon  its  face  the  word  "duplicate," 
and  shall  be  and  remain  unsevered  from  the  check  of  such  treasurer. 

[8572]  §  13.     Before  noon  of  each  business  day  the  city  treasurer  Dau,  jtatemeow 
shall  make  to  the  city  auditor  a  sworn  statement,  showing  for  the  pre-  required  of  ttea>- 
ceding  business  day,  the  total  amount  of  money  received  by  him,  the  ""s?  v.  an. 
total  amount  deposited  in  the  depositary,  the  total  amount  of  checks 
issued  on  the  depositary,  and  the  balance  in  the  depositary,  and  he 

shall  keep  such  books  as  shall  enable  him  to  make  such  statements ;  ^ 

and  as  treasurer  ex-officio  of  the  school  funds,  he  shall  keep  like  books  Books  required  to  ' 

on  behalf  of  the  school  district,  and  make  a  like  statement  before  noon  •"  '"'p'- 
of  each  business  day,  to  the  president  of  the  board  of  education.     All  Mo„ey.  how  paid 
money  paid  to  the  city  treasurer,  shall  be  paid  upon  the  order  or  draft  to  treasurer.  ,  ^ 

of  the  city  auditor,  and  all  money  paid  to  the  treasurer  of  the  school 
funds  shall  be  paid  upon  the  order  or  draft  of  the  president  and  clerk 
of  the  board  of  education,  and  receipts  given  therefor  shall  be  in 

duplicate,  one  of  which  shall  have  printed  upon  its  face  the  word  * 

"original,"  and  the  other  the  word  "duplicate."     The  duplicates  of  °"p"'*"''<^p*  '         ■ 

receipts  for  money  belonging  to  the  city  shall  be  filed  with  the  city 

auditor,  and  the  duplicates  of  receipts  for  money  belonging  to  the  :/ 

school  district  shall  be  filed  with  the  president  of  the  board  of  edu-  V 

cation,  and  each  duplicate  shall  be  so  filed  on  the  day  of  its  date;  f, 

and  each  receipt  and  duplicate  shall  state  the  amount  received,  from  4.'.; 

whom  received,  and  to  what  fund  or  funds  the  same  is  to  be  applied.  v." 

[8573]  §  14.     The  monthly  pay-rolls  of  the  police,  fire,  and  street  Payment  of  ceitai»  '  '|^ 

departments  of  the  city,  and  the  monthly  pay-rolls  of  the  board  of  P»y-'o"«  ">  e*»k.  jj-^-' 

education  of  the  school  district,  shall  be  paid  in  cash;  and  to  provide  *"•  *'  *•  »''■  ',':'^, 
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checks  upon  the 
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fied  when  correct. 
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Auditor  and  officer 
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Their  monthly 
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depositary  com- 
mission. 


To  whom  copies  of 
such  statements 
shall  be  trans- 
mitted. 


When  the  auditor 
shall  issue  his  war. 
rants. 


money  for  such  payments,  the  city  auditor,  on  behalf  of  the  city, 
and  the  president  and  clerk  of  said  board,  on  behalf  of  the  school 
district,  shall  issue  their  respective  warrants,  authorizing  the  issuance 
of  checks  upon  the  depositary  for  amounts,  to  be  stated  in  the  war- 
rants respectively,  sufficient  to  meet  such  demands;  but  all  other 
warrants  and  checks  shall  be  drawn  in  favor  of  the  persons  to  whom 
the  amounts  specified  therein  respectively  are  due,  or  in  favor  of  their 
assigns. 

[8574]  §  15.  The  city  auditor  shall  keep  in  his  office  books  in 
which  shall  be  entered  the  receipts  of  the  city  treasurer's  office  daily, 
to  the  credit  of  the  city,  as  shown  by  the  duplicate  !  receipts  returned 
to  him  by  the  treasurer,  the  amount  of  deposits  by  the  treasurer  daily 
with  the  depositary,  to  the  credit  of  the  city,  as  shown  by  the  state- 
ments of  the  depositary,  the  daily  aggregate  amount  of  warrants  issued 
by  him,  and  the  balance  at  the  close  of  each  business  day  to  the  credit 
of  the  city  in  the  hands  of  the  depositary ;  and  the  proper  officer  of 
the  board  of  education  shall  keep  books  in  his  office  with  like  entries 
on  behalf  of  the  school  district.  And  upon  receipt  by  them  respect- 
ively of  the  sworn  statements  provided  for  by  section  thirteen  they 
shall  certify  thereon  to  the  correctness  of  the  same,  if,  upon  compari- 
son with  their  respective  books,  they  be  found  to  be  correct,  and  shall 
file  such  statements  in  their  offices  respectively.  If  any  such  sworn 
statement  to  either  be  found  incorrect  he  shall  forthwith  give  notice 
of  such  fact  to  the  treasurer,  and  unless  the  discrepancy  be  discovered 
and  corrected  immediately  he  shall  forthwith  notify  the  depositary  com- 
mission thereof. 

[8575]  §  16.  The  city  auditor,  and  the  proper  officer  of  the  board 
of  education,  shall  each  keep  in  his  office  books  which  shall  show  the 
balance  daily  to  the  credit  of  each  fund  of  which  he  keeps  an  account, 
and  shall  issue  no  warrant  payable  firom  any  such  fund  unless  there  is 
money  belonging  thereto  for  the  payment  of  the  warrant  in  full ;  and 
on  the  first  business  day  of  each  month  they  shall  each  prepare,  and 
submit  to  the  depositary  commission,  a  sworn  statement  for  the  pre- 
ceding month  showing  the  total  amount  of  money  received  into  and 
paid  out  of  each  fund  of  which  they  keep  accounts  respectively,  the 
balance  to  the  credit  of  each,  and  also  the  total  balance  of  money  to 
the  credit  of  the  city  and  the  school  district  respectively  in  the  custody 
of  the  depositary,  which  statements  shall  be  placed  on  file  by  the  com- 
mission, and  a  copy  of  the  statement  made  by  the  city  auditor,  duly 
certified  as  such  by  the  commission,  shall  be  transmitted  to  the  board 
of  councilmen  of  the  city,  and  a  like  copy  of  the  statement  made  by 
the  officer  of  the  board  of  education  aforesaid  shall  be  transmitted  to 
the  board  of  education  of  the  school  district,  and  each  shall  be  read 
in  open  session  at  the  next  meeting  of  the  board  to  which  it  is  trans- 
mitted. 

[8576]  §  17.  Upon  the  passage  by  the  common  council  of  any 
city  of  the  grade  and  class  aforesaid,  of  an  ordinance,  duly  approved, 
providing  for  the  payment  of  obligations  of  the  city,  the  city  auditor 
shall  issue  his  warrants,  subject  to  the  provisions  of  sections  fourteen 
and  sixteen,  for  the  payment  of  such  obligations  respectively ;  and  he 
shall  also,  subject  to  the  provisions  of  said  sections,  issue  his  warrant  for 
the  payment  of  any  claim  that  shall  be  duly  certified  to  him,  in  writing, 
as  correct,  and  legally  due  the  claimant,  by  any  board  of  the  city, 
authorized  by  law  to  incur  obligations  to  be  paid  without  the  sanction 
of  the  common  council,  and  such  certified  claims  shall  be  duly  filed 
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and  preserved  by  the  auditor  in  his  office,  and  shall  be  his  vouchers 
for  the  issuance  of  his  warrants  for  their  payment. 

[85771  S  1 8.     Nothing  in  this  act  shall  be  held  or  considered  as  in  Liability  of  the 

L^'^      J    o  .  o  .  ...  treasurer  as  af- 

any  manner  changmg  or  affectmg  the  liability  of  the  treasurer  of  the  fected  by  this  act. 
city  or  of  the  school  funds;  provided,  such  treasurers  shall  not  be  , 

held  liable  for  the  loss  of  any  money  deposited  as  aforesaid  while  it 
is  in  the  custody  of  the  depositary. 

[8578]  §  19.     Any  provision  of  the  statutes  of  this  state  in  force  t'^^V^lctTg'*' 
when  this  act  takes  effect,  which  conflicts  with  any  provision  of  this  herewith  »re  su- 
act,  shall  be  held  to  be  superseded  by  the  latter,  as  to  the  matter  of  '""*''*"'  hereby, 
inconsistency,  and  not  otherwise,  as  to  cities  and  school  districts 
aforesaid. 

[8579]  §  20.  An  officer,  agent,  or  employe  of  any  such  city,  or  Penalty  for  viola- 
of  the  board  of  education  of  any  such  school  district,  who  willfully  "">■»  «''«'>»  «<^ 
violates  any  provision  of  this  act,  or  willfully  neglects  or  refuses  to 
perform  any  duty  imposed  upon  him  by  this  act,  shall,  upon  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  ten  thousand  dollars,  for 
the  use  of  the  city,  if  he  be  an  officer,  agent,  or  employe  of  the  city, 
and  for  the  use  of  the  school  district,  if  he  be  an  officer,  agent,  or 
employe  of ,  the  board  of  education  thereof,  or  be  imprisoned  in  the 
penitentiary  not  more  than  ten  years  nor  less  than  one  year,  or  both, 
at  the  discretion  of  the  court. 

§  21.     This  act  shall  take  effect  on  the  first  day  of  October,  one  TaUog  effect 
thousand  eight  hundred  and  eighty-eight 

CITIES  OP  PIBST  CLASS,   THIRD  CRAOB    (tOLSDO). 

Aft  Act  to  create  a  depositee  commission  in  all  cities  of  the  third  grade  of 
the  first  class,  and  to  establish  a  depositary  for  the  funds  of  such  cities, 
and  for  other  purposes. 

(Passed  April  13,  1888 ;  took  effect  August  t,  1888 :  85  v.  237.] 

[8680]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Toledo:  deposiurj 
Ohio,  That  the  money  belonging  to  each  city  of  [the]  third  grade  of  f"' P"«>iic  funds, 
the  first  class,  shall  be  deposited  by  the  treasurer  of  the  city,  as  here- 
inafter provided,  in  a  bank  situated  within  the  boundaries  of  the  city, 
and  duly  incorporated  under  the  laws  of  this  state  or  of  the  United 
States,  to  be  designated,  in  the  manner  hereinafter  provided,  as  the 
depositary  for  such  money,  by  a  commission  composed  of  the  mayor,  Depositary  con*. 
the  president  of  the  board  of  councilmen,  and  the  city  solicitor  of  the  mission, 
city,  and  their  successors  in  office,  and  to  be  known  as  the  depositary 
commission. 

[8581]  §  2.     That  the  officers  designated  in  the  preceding  section  Their  expenses; 
as  constituting  such  depositary  commission  shall  serve  as  members  °n|s"i.ecord6^d* 
thereof,  and  without  compensation ;  but  the  commission  shall  be  pro-  paper*, 
vided  with  necessary  books  and  stationery,  at  the  expense  of  the  city ; 
and  the  mayor  shall  be  president,  and  the  president  of  the  board  of  ' 

councilmen  shall  be  secretary  of  the  commission.     The  commission  •    /^ 

shall  hold  meetings  on  the  first  business  day  of  each  month,  and  '  ■^•; 

whenever  called  to  meet  by  the  president  for  a  special  purpose,  at  the  ^  X 

office  of  the  mayor  of  the  city,  and  shall  keep  a  record  of  its  pro-  '\pk 

ceedings,  and  file  all  official  paper[s]  received  by  it,  which  record  and  ^  '"'■ 

papers  shall  be  open  to  public  inspection  at  any  session  of  the  com-  ^ 

mission;  and  a  transcript  of  any  entry  in  such  record,  or  a  copy  of  'V* 

any  such  paper,  duly  certified  as  such  by  the  president  and  secretary,  .'5^ 

shall  be  received  as  evidence  in  any  of  the  eourts  in  this  state.  ..  '.j 

[8682]  §  3.     That  upon  the  taking  effect  of  this  act,  and  thereafter  prororauTr^'  '^j 
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biennially,  such  commission  shall  publish,  in  twx)  daily  newspapers 
printed  and  of  general  circulation  in  the  city,  on  the  second  day  <rf 
the  week,  for  two  consecutive  weeks,  a  notice  which  shall  invito 
sealed  proposals  from  all  banks  coming  within  the  provisions  of  sec- 
tion one,  which  proposals  shall  stipulate  the  rate  of  interest,  not  less 
than  one  per  centum,  that  will  be  paid  for  the  use  of  the  money 
aforesaid  and  as  provided  herein ;  and  each  such  proposal  shall  con- 
tain the  names  of  the  sureties  who  will  be  offered  upon  the  under- 
taking of  the  bank  filing  the  same  in  case  its  proposal  be  accepted. 
\As  amended  February  13,  1889  :  86  v.  44.] 

[8588]  §  4.  That  on  the  Monday  following  the  last  publication  of 
such  notice,  at  the  hour  of  twelve  o'clock,  noon,  the  commission 
shall,  in  open  session,  open  such  sealed  proposals,  and  shall  award 
the  use  of  such  money  to  the  bank  offering  the  highest  rate  of  interest 
therefor;  but  if  two  or  more  banks  offer  the  same  highest  rate  of 
interest  therefor,  the  use  of  the  money  may  be  awarded  to  either  of 
them,  or  the  commission  may  reject  all  proposals  and  advertise  for 
otho-s  in  the  manner  aforesaid;  and  if  no  proposals  are  received 
offering  a  rate  of  interest  as  required  by  section  three,  the  commission 
shall,  at  once,  again  advertise  in  the  manner  aforesaid  for  such  pro- 
posals; and  if  satisfactory  proposals  are  not  received  the  commission 
shall  continue,  in  the  manner  aforesaid,  to  advertise  fw  such  pro- 
posals until  acceptable  proposals  are  received;  but  each  said  subse- 
quent advertisement  shall  also  state  whether  any  proposal  was  received 
under  the  preceding  advertisement,  and  if  any  was  received,  from 
what  bank  and  the  rate  of  interest  offered.  \As  amended  February  13, 
1889  :  86  v.  44.] 

[86841  §  5.  That  no  such  award  shall  be  binding  until  there  is 
executed  by  the  bank,  and  accepted  by  the  commission,  a  good  and 
sufficient  undertaking,  payable  to  the  city,  in  a  sum  not  less  than  four 
hundred  thousand  dollars,  to  be  recovered  in  die  name  of  the  depos- 
itary commission,  for  the  use  of  the  city,  and  until  bonds  have  been 
hypothecated  as  provided  for  in  section  eight.  Such  undertaking 
shall  be  signed  by  at  least  six  resident  free-holders  of  the  city  as  sure- 
ties, to  the  satisfaction  of  the  commission,  and  conditioned  for  the  re- 
ceipt, safe-keeping,  and  payment  over,  as  provided  herein,  of  all  money 
which  may  come  into  the  custody  of  the  bank  under  and  by  virtue  of 
this  act,  and  under  and  by  virtue  of  its  proposal  and  the  award  of  the 
commission,  together  with  the  interest  thereon  at  the  rate  specified  in 
the  proposal ;  and  it  shall  be  further  conditioned  for  the  faithful  per- 
formance by  the  bank  of  all  the  duties  imposed  by  this  act  upon  the 
depositary  of  such  money. 

[86851  §  6.  That  the  undertaking  provided  for  above  shall  not  be 
accepted  by  the  commission  until  it  has  been  submitted  to  the  coun- 
sel of  the  city,  and  certified  by  him  to  be  in  due  and  legal  form,  and 
conformable  to  the  provisions  of  this  act,  which  certificate  shall  be  in- 
dorsed thereon ;  and  if  the  bank  to  which  an  award  is  made  as  afore- 
said fail  to  execute  the  undertaking  and  hypothecate  the  bonds  as 
required  hereby,  to  the  acceptance  of  the  commission,  within  three 
days  after  the  award  is  made,  the  commission  may  award  the  use  of 
the  money  to  any  other  bank,  the  written  proposal  of  which  offers  the 
same  rate  of  interest  therefor  as  is  designated  in  the  proposal  of  such 
defaulting  bank ;  but  if  the  proposal  of  no  other  bank  offers  the  same 
rate  of  interest  as  aforesaid,  the  commission  may  a\yard  the  use  of  the 
money  to  any  bank  the  written  proposal  of  which  offers  the  next  high- 
est rate  of  interest  therefor;  or  the  commission  may,  is  case  of  de> 
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fault  as  aforesaid,  reject  any  or  all  bids,  and  advertise  for  others  f'^i^^°i^,^^' 
in  the  manner  aforesaid  ;  and  in  case  of  an  award  after  such  default, 
the  bank  to  which  the  award  is  made  shall  execute  an  undertaking  as 
aforesaid,  to  the  acceptance  of  the  commission,  and  hypothecate  bonds 
as  provided  for  in  section  eight. 

[8586]  §  7.     That  the  bank  to  which  an  award  is  made  shall,  upon  when  bank  be- 
the  acceptance  of  such  undertaking  and  bonds  by  the  commission,  be-  ''°°"*  depouury. 
come  the  depositary  of  the  money  aforesaid  until  the  undertaking  of 
its  successor  is  accepted  by  the  commission ;  but  the  commission  may 
require  additional  security  from  the  bank  at  any  time  it  deems  the 
same  necessary,  in  such  sum  as  it  shall  designate ;  and  if  the  bank  re- 
fuse or  neglect,  for  the  period  of  five  days  thereafter,  to  give  such  ad-  Removal  of  mon- 
ditional  security,  the  removal  of  the  money  therefrom  forthwith  may  «y»;  temporary  de. 
be  ordered  by  the  commission,  and  another  bank  designated  to  be  the  •^"*^- 
depositary  thereof  temporarily,  at  such  rate  of  interest,  or  without  in- 
terest, as  the  commission  may  determine.     The  order  for  such  removal, 
or  for  any  removal  under  the  provisions  of  this  act,  shall  be  entered 
in    the  record  of    proceedings    of   the    commission;  and    a  copy 
thereof,  duly  certified  as  such  by  the  president  and  secretary  of  the 
commission,  .shall  be  transmitted  to  the  city  auditor,  who  shall  issue 
his  warrant  for  the  withdrawal  of  the  money  of  the  city  from  the  de- 
positary, and  thereupon  the  city  treasurer  shall  issue  a  check  accord- 
ingly for  the  removal.     If  the  money,  in  case  of  such  removal,  be  de- 
posited in  a  bank  designated  as  a  depositary  temporarily,  such  bank 
shall,  before  the  receipt  by  it  of  any  of  the  money,  enter  into  an  un- 
dertaking and  hypothecate  bonds  as  required  by  this  act ;  but  if  no 
i>ank  be  so  designated  the  money  shall  be  disposed  of  as  provided  in 
section  nine. 

[8687]  §  8.     That  the  commission  may,  in  lieu  of  the  undertaking  Accepunce  of  u»- 
provided  for  by  preceding  sections,  accept  as  security,  for  money  de-  bViSsintSuof  the 
posited  as  aforesaid,  interest-bearing  boiids  of  the  city  or  of  the  .county  ^2'"^"*  ''""' 
within  which  the  depositary  is  located,  the  face  value  of  which  shall 
not  be  less  than  two-thirds  of  the  sum  specified  in  section  five  as  the 
amount  to  be  named  in  the  undertaking  in  lieu  of  which  such  bonds 
are  accepted ;  and  as  additional  security  for  money  deposited  under  the  As  additional  m- 
provisions  of  this  act,  the  bank  to  which  the  award  is  made  shall  be  '=''"'y- 
xequired,  before  any  of  said  money  is  deposited,  to  hypothecate  to  the 
city,  bonds  of  the  city  or  county  as  aforesaid,  to  the  extent  of  one- 
third  of  the  amount  of  the  undertaking  provided  for  by  section  five. 
The  hypothecation  of  such  bonds  shall  be  by  indorsement  of  the  fact  indorsement, 
and  purpose  on  the  back  of  each,  which  indorsement  shall  stipulate  '/4;i 

that  the  bond  shall  be  the  property  of  the  city  in  the  event  of  any  de-  .-Jl 

•fault  on  the  part  of  the  bank  in  its  capacity  as  depositary  as  aforesaid,  ;  ^^ 

and  that  its  negotiation  or  release  by  the  commission  shall  require  the 
signature  of  each  member  thereof     The  commission  shall  make  am-  Their  lafe-ke^ 
pie  provision  for  the  safe-keeping  of  such  hypothecated  bonds;  and  ml' '"  "" 
the  interest  thereon,  when  paid,  shall  be  turned  over  to  the  bank  so  v<?4: 

long  as  it  is  not  in  default  as  aforesaid.  '-.':^ 

[8588]  §  9.     That  if  at  any  time,  for  any  cause,  the  commission  be  Custody  of  such  .  ^^i;^ 

unable  to  secure  a  depositary  as  provided  by  preceding  sections,  the  ^"liSy "annol be  '"i^ 

money  shall  remain  in  the  custody  of  the  treasurer  aforesaid,  if  in  his  »"=•"«"•  j'j^; 

custody  at  the  time,  and  if  in  a  depositary,  and  its  removal  be  or-  \li-> 

dered,  it  shall  be  transferred  to  such  treasurer,  in  the  manner  pro-  .'^| 

vided  in  section  seven  for  removals,  and  in  either  case  such  treasurer  /^  "^ 

shall  bi  custodian  as  aforesaid,  until  such  time  as  a  depositary  is  se- 
cured in  accordance  with  the  provisions  of  this  act;  and  while  he  re-  trcMurer'hU* 
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b^u  and  state-      mains  such  custodtan  the  money  shall  be  paid  out  by  him  on  warrants 
of  the  city  auditor,  which  in  such  case  shall  not  be  in  duplicate ;  but 
he  shall  keep  such  books,  and  make  such  statements  of  receipts  and 
payments,  as  are  required  by  this  act  when  the  money  is  in  the  cus- 
tody of  a  depositary,  except  that  such  books  and  statements  shall  show 
that  the  money  is  in  his  custody  instead  of  being  in  the  custody  of  a 
depositary. 
Duty  of  officers,         [8689]  §  lo.     That  it  shall  be  the  duty  of  every  board,  (except  the 
pSbiic°moiS^'j'»rith  board  01  trustccs  of  the  sinking  fund,)  officer,  agent,  and  employe  of 
city  treasurer.       each  city  of  the  grade  and  class  aforesaid,  having  money  in  their 
hands  belonging  to  the  city,  to  deposit  such  money  with  the  city  treas- 
urer upon  the  taking  effect  of  this  act ;  and  thereafter  such  boards, 
(except  the  board  of  cemetery  trustees  and  the  board  of  work-house 
directors,)  officers,  agents,  and  employes,  as  receive  money  on  ac- 
count of  the  city,  shall  deposit  with  such  treasurer  daily  all  money  so 
received  by  them;  but  the  board  of  cemetery  trustees  and  the  board 
of  work-house  directors  shall  make  such  deposits  weekly. 
Deposits  by  treas-       [8590]  §  11.     That  the  treasurer  aforesaid  shall,  upon  the  receipt 
poshary.  *  *        of  a  written  qotice,  signed  by  the  president  and  secretary  of  the  com- 
mission, stating  that  a  depKJsitary  has  been  selected  in  pursuance  of  the 
provisions  of  this  act,  and  naming  the  bank  selected,  deposit  in  such 
depositary  all  the  money  in  his  custody  belonging  to  the  city,  and 
thereafter  he  shall,  at  the  close  of  each  business  day,  deposit  therein 
such  deMSi$°8'haii  ^'*  ^^^  receipts  for  the  day.     All  money  so  deposited  shall  bear  in- 
be'computed  and    terest  at  the  rate  specified  in  the  proposal  of  the  bank  selected  as 
credited.  depositary,  to  be  computed  on  daily  balan<;es ;  and  on  the  thirtieth 

day  of  June  and  the  thirty -first  day  of  December  each  year,  and  at 
any  time  the  accounts  are  closed,  the  depositary  shall  place  such 
interest  on  the  money  of  the  city  to  the  credit  of  the  city,  and,  in 
writing,  notify  the  city  auditor  of  the  amount  so  credited  to  the  city, 
which  he  shall  credit  to  the  interest  fund  of  the  city, 
i^^t^difor'!''  [8691]  §  12.  That  the  depositary  shall,  in  writing,  notify  the  city 
auditor,  before  noon  of  each  business  day,  of  the  amount  of  deposits 
to  the  credit  of  the  city  made  by  the  city  treasurer  the  preceding  busi- 
ness day ;  and  the  depositary  shall  pay  out  money  deposited  under  the 
Treasurer's  provisions  of  this  act  Only  on  the  checks  of  the  city  treasurer,  and  no 

wuxao'ts'!"  ""' '  such  check  shall  be  valid  or  payable  unless  it  have  partly  printed  and 
partly  written,  on  the  sime  paper  therewith,  a  duplicate  of  the  warrant 
of  the  city  auditor,  authorizing  the  payment  of  the  sum  specified  in 
the  check.  All  such  warrants  and  orders  shall  be  drawn  and  signed 
in  duplicate,  one  of  which  shall  have  printed  upon  its  face  the  word 
"original,"  and  shall  be  filed  and  kept  in  the  office  of  the  treasurer  to 
whom  it  is  issued,  and  the  other  shall  have  printed  upon  its  face  the 
word  "  duplicate,"  and  shall  be  and  remain  unsevered  from  the  check 
of  the  treasurer. 
^r'US5're'?tS'au-  [8692]  §  1 3-  That  before  noon  of  each  business  day  the  city  treas- 
ditor.  urer  shall  make  to  the  city  auditor  a  sworn  statement,  showing  for  the 

preceding  business  day  the  total  amount  of  money  received  by  him, 
the  total  amount  deposited  in  the  depositary,  the  total  amount  of 
checks  issued  on  the  depositary,  and  the  balance  in  the  depositary ; 
and  he  shall  keep  such  books  as  shall  enable  him  to  make  such  state- 
tBd^^reaTurerf  ments.  All  money  paid  to  the  city  treasurer  shall  be  paid  upon  the 
order  or  draft  of  the  city  auditor,  and  receipts  given  therefor  shall  be 
in  duplicate,  one  of  which  shall  have  printed  up)on  its  face  the  word 
"original,"  and  the  other  the  word  "duplicate."  The  duplicates  of 
receipts  shall  be  filed  with  the  city- auditor,  and  each  duplicate  shall  be 
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so  filed  on  the  day  of  its  date ;  and  each  receipt  and  duplicate  shall 
state  the  amount  received,  from  whom  received,  and  to  what  fund  or 
funds  the  same  is  to  be  applied. 

[8593]  §  14.  That  the  monthly  pay-rolls  of  the  departments  of  the  ^J"'"^^,^ 
city  shall  be  paid  in  cash ;  and  to  provide  money  for  such  payments  cMk!*"^ 
the  city  auditor  shall  issue  his  warrants  authorizing  the  issuance  of 
checks  upon  the  depositary  for  amounts,  to  be  stated  in  the  warrants, 
sufficient  to  meet  such  demands ;  but  all  other  warrants  and  checks 
shall  be  drawn  in  favor  of  the  persons  to  whom  the  amounts  specified 
therein  respectively  are  due,  or  in  favor  of  their  assigns. 

[8694]  §  15.     That  the  city  auditor  shall  keep  in  his  office  books  duSr'howi'4** 
in  which  shall  be  entered  the  receipts  of  the  city  treasurer's  office  tre«»urer'.  re- 
daily  to  the  credit  of  the  city,  as  shown  by  the  duplicate  receipts  etcf"'  "^""^ 
returned  to  him  by  the  treasurer,  the  amount  of  deposits  by  the  treas- 
urer daily  with  the  depositary  to  the  credit  of  the  city,  as  shown  by  the 
statements  of  the  depositary,  the  daily  aggregate  amount  of  all  war- 
rants issued  by  him,  and  the  balance  at  the  close  of  each  business  day 
to  the  credit  of  the  city  in  the  hands  of  the  depositary.     And  upon 
receipt  by  him  of  the  sworn  statements  provided  for  by  section  thir;  S'belby  Um  ««? 
teen,  he  shall  certify  thereon  to  the  correctness  of  the  same,  if,  upon  fied. 
comparison  with  his  books,  they  be  found  to  be  correct,  and  shall  file 
such  statements  in  his  office.     If  any  such  sworn  statement  be  found 
incorrect,  he  shall  forthwith  give  notice  of  such  fact  to  the  treasurer,  Discrepanciei. 
and  unless  the  discrepancy  be  discovered  and  corrected  immediately 
he  shall  forthwith  notify  the  depositary  commission  thereof. 

[8695]  §  16.  That  the  city  auditor  shall  keep  in  his  office  books  Auditor's  booki 
which  shall  show  the  balance  daily  to  the  credit  of  each  fund  of  which  montWy  «tawment 
he  keeps  an  account,  and  shall  issue  no  warrant  payable  from  any  such  ^i^JJ^"^  ""^ 
fund  unless  there  is  money  belonging  thereto  for  the  payment  of  the 
warrant  in  full ;  and  on  the  first  business  day  of  each  month  he  shall 
prepare  and  submit  to  the  depositary  commission,  a  sworn  statement 
for  the  preceding  month  showing  the  total  amount  of  money  received 
into  and  paid  out  of  each  fund  of  which  he  keeps  accounts,  the  bal- 
ance to  the  credit  of  each,  and  also  the  total  balance  of  money  to  the 
credit  of  the  city  and  in  the  custody  of  the  depositary,  which  state- 
ments shall  be  placed  on  file  by  the  commission,  and  a  copy  of  the  Copy  to  be  tno*- 
statement  made  by  the  city  auditor,  duly  certified  as  such  by  the  com-  """"' '"  ««»»<=»'• 
mission,  shall  be  transmitted  to  the  board  of  councilmen  of  the  city, 
which  shall  be  re&d  in  open  session  at  the  next  meeting  of  the  board 
to  which  it  is  transmitted.     On  the  day  aforesaid  some  officer  of  the  Dutyofdepo«t«rj 
bank  acting  as  the  city  depositary  shall  file  with  the  depositary  com-  andthecomm««ioi 
mission  all  checks  of  the  city  treasurer  paid  and  redeemed  by  the  ?heciu.'""" 
bank  during  the  previous  month,  and  the  commission  shall  compare 
such  checks  with  the  records  of  the  auditor's  office,  and  if  they  be 
found  to  correspond  the  commission  shall  give  the  bank  a  receipt  for 
the  same,  and  shall  forthwith  cancel  and  file  such  checks  in  the  office 
of  the  auditor. 

[8596]  §  1 7.     That  upon  the  passage  by  the  common  council  of  any  ^.,,^„  ^^e  «ndito* 
city  of  the  grade  and  class  aforesaid,  of  an  ordinance,  duly  approved,  shall  issue  war- 
providing  for  the  payment  of  obligations  of  the  city,  the  city  auditor  """' 
shall  issue  his  warrants,  subject  to  the  provisions  of  sections  fourteen 
and  sixteen,  for  the  payment  of  such  obligations  respectively ;  and  he 
shall  also,  subject  to  the  provisions  of  said  sections,  issue  his  warrant 
for  the  payment  of  any  claim  that  shall  be  duly  certified  to  him,  in 
writing,  as  correct,  and  legally  due  the  claimaint,  by  any  board  of  the 
city  authorized  by  law  to  incur  obligations  to  be  paid  without  the  sane- 
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tion  of  the  common  council,  and  such  certified  clarans  shall  be  duly 
filed  and  preserved  by  the  auditor  in  his  oAice,  and  shall  be  his  vouchers 
for  the  issuance  of  his  warrants  for  their  pa)rment. 

[8597]  §  1 8.  That  nothing  in  this  act  shall  be  held  or  considered 
as  m  any  manner  changing  or  affecting  the  liability  of  the  treasurer  of 
the  city ;  provided,  such  treasurers  shall  not  be  held  liable  for  the  loss 
of  any  money  deposited  as  aforesaid  while  it  is  in  the  custody  of  the 
depositary. 

[8598]  §  19.  That  any  provi«on  of  the  statutes  of  this  state  in  foroe 
when  this  act  takes  effect,  which  conflicts  with  any  provision  of  this- 
act,  shall  be  held  to  be  superseded  by  the  latter,  as  to  the  matter  of 
inconsistency,  and  not  otherwise,  as  to  cities  aforesaid. 

[8699]  §  20.  That  an  officer,  agent,  or  employe  of  any  such  cky, 
who  willfully  violates  any  provision  of  this  act,  or  willfully  neglects  or 
refuses  to  perform  any  duty  imposed  upon  him  by  this  act,  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  exceeding  ten  thou^uid 
dollars,  for  the  use  of  the  city,  or  be  imjjrisoned  in  the  penitentiary 
not  more  than  ten  years  nor  less  than  one  year,  or  both,  at  the  dis- 
cretion of  the  court. 

§21.  That  this  act  shall  take  effect  on  the  first  day  of  August,, 
one  thousand  eight  hundred  and  eighty-eight 


LUUHty  of  treas- 
urer m  (fitetiul  by 
this  act. 


Statutory  provis- 
ions conflicting 
herewitii  super- 
seded h«r«by. 


Penalty  for  viola- 
tions of  this  act. 


Taking  effect 


Creating  a  depos- 
itary commission 
in  certain  cities. 

Rep.  see  Sup. 


Books  and  station- 
ery for  commission. 

Rep.  see  Svp. 


Meetings. 


ReoonU. 


Advertising  for 
proposals  from 
banks  to  act  as  de- 
positaries. 
Rep.  see  Sup. 


IN  CITIES  HAVING   A    POPOLATfON   IN   18S0  OF   l6,5I3   (AKROR). 

An  Act  to  create  a  depositary  commission  in  all  cities  having  a  population  of 
16,512  <rt  the  census  of  1880,  and  to  establish  a  depositary  for  the  fttnds 
and  to  provide  for  a  treasurer  of  tlie  school  funds  of  such  cities,  and  far 
other  purposes. 

(Passed  March  12,  1889;  took  effect  September  i,  1889:  86  v.  80.] 

[86#0]  §».  Be  it  enacted  by  the  General  Assembly  of  t}ie  State  of  Ohio, 
That  the  money  belonging  to  each  city  having  a  populaticMi  of  i6,|i2 
at  the  census  <Jf  1880,  shall  be  deposited,  by  the  treasurer  of  the  city, 
as  hereinafter  provided,  in  a  bank  situated  within  the  boundaries  of 
the  city  and  duly  incorporated  under  the  laws  of  this  state  or  of  the 
United  States,  to  be  designated,  in  the  manner  hereinafter  jM'Ovided, 
as  the  depositary  for  such  money,  by  a  commission  composed  of  the 
mayor,  president  of  the  board  of  education  and  the  president  of  the 
council,  and  their  successors  in  office,  and  to  be  known  as  the  depos- 
itary commission. 

[8601]  §  2.  The  officers  designated  in  the  preceding  section  as 
constitutmg  such  depositary  commission  shall  serve  asmembers  dKrea^ 
and  without  compensation ;  but  the  commission  diall  be  provided  waii 
necessary  books  and  stationery,  at  the  expense  of  the  city ;  and  the 
mayor  shall  be  president,  and  the  president  of  the  council  shall  be 
secretary  of  the  commission.  The  conomission  shall  hold  meetings  on 
the  first  business  day  of  each  month,  And  whenever  called  to  meet  by 
the  president  for  a  special  purpose,  at  the  council  chamber  of  the  city, 
and  shall  keep  a  record  of  its  proceedings ;  and  file  all  official  papers 
received  by  it,  which  record  and  papers  shall  be  open  to  public  inspec- 
tion ;  and  a  transcript  of  any  entry  in  such  record,  or  a  copy  of  any 
such  paper,  duly  certified  as  such  by  the  president  and  secretary,  shall 
be  received  as  evidence  in  any  of  the  courts  in  this  state. 

[8602]  §  3.  That  upon  the  taking  effect  of  this  act,  and  thereafter 
biennially,  such  commission  shall  publish,  in  two  newspapers  printed 
and  of  general  circulation  in  the  city  and  district,  for  two  consecutive 
weeks,  a  notice  which  shall  invite  sealed  proposals  from  all  banks 
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coming  within  the  provisions  of  section  one,  which  jHroposals  shall 
stipulate  the  rate  of  interest  and  it  shall  not  be  less  than  two  per 
centum  they  will  pay  respectively  for  the  use  of  the  money  aforesaid ; 
and  such  proposal  shall  contain  the  names  of  the  sureties  who  will  be 
offered  upon  the  undertakings  of  the  bank  filing  the  same  in  case  its 
proposal  be  accepted. 

[8603]  §  4.     On  the  Monday  following  the  last  publication  of  such  ^o'^^Pf '^f^'**;^ 
notice,  at  the  hour  of  twelve  o'clock,  noon,  the  commission  shall,  in  jection'rMdvei? 
open  session,  open  such  sealed  proposals,  and  shall  award  the  use  of  ^'°*'' 
such  money  to  the  bank  offering  the  highest  rate  of  interest  therefor;    "''  "*  "**■ 
but  if  two  or  more  banks  offer  the  same  highest  rate  of  interest  there- 
for, the  use  of  the  money  may  be  awarded  to  either  of  them,  or  the 
commission  may  reject  all  proposals  and  advertise  for  others  in  the 
manner  aforesaid;  or  if  the  commission  have  reason  to  believe  there 
is  collusion  between  the  banks  as  to  the  rate  of  interest  to  be  paid  for 
the  funds  thus  advertised  to  be  placed  in  a  city  depositary,  or  if  there 
be  no  bids,  the  commission  may  advertise  from  time  to  time  until 
satisfactory  bids  are  received. 

[8604]  §  5.    No  such  award  shall  be  binding  until  there  is  executed  Undertaking  re- 
by  the  bank  and  accepted  by  the  commission,  a  good  and  sufficient  m^ "'  <i«pos- 
undertaking,  payable  to  the  city,  in  a  sura  not  less  than  three  hundred  Rep.««cS«p. 
thousand  dollars,  to  be  recovered  in  the  name  of  the  depositary  com- 
mission, for  the  use  of  the  city.     Such  undertaking  shall  be  signed  by 
six  resident  freeholders  of  the  city  as  sureties,  who  are  not  stock- 
holders in  the  bank,  to  the  satisfaction  of  the  commission,  and  con- 
ditioned for  the  receipt,  safe-keeping  and  payment  over,  as  provided 
herein,  of  all  money  which  may  come  into  the  custody  of  the  bank 
under  and  by  virtue  of  this  act,  and  under  and  by  virtue  of  its  pro- 
posal and  the  award  of  the  commission,  together  with  the  interest 
thereon  at  the  rate  specified  in  the  proposal ;  and  it  shall  be  further 
conditioned  for  the  faithful  performance  by  the  bank  of  all  the  duties 
imposed  by  this  act  upon  the  depositary  of  such  money. 

[80051  §6.  The  undertaking  provided  for  above  shall  not  be  SamewbeajH  .^ 
accepted  by  the  commission  until  it  has  been  submitted  to  the  city  soilcSor. "  ""  '^ 
solicitor  and  certified  by  him  to  be  in  due  and  legal  form,  and  con-  R'p-  »«« Sup. 
formable  to  the  provisions  of  this  act,  which  certificate  shall  be 
indorsed  on  the- undertaking  by  the  city  solicitor  and  if  the  bank  to 
which  an  award  is  made  as  aforesaid  fails  to  execute  the  undertaking 
required  hereby,  to  the  acceptance  of  the  commission,  within  three, 
days  after  the  award  is  made,  the  commission  may  award  the  use  of 
the  money  to  any  other  bank  the  written  proposal  of  which  offers  the 
same  rate  of  interest  therefor  as  is  designated  in  the  proposal  of  such 
defaulting  bank ;  but  if  the  proposal  of  no  other  bank  offers  the  same 
rate  of  interest  as  aforesaid,  the  commission  may  award  the  use  of  the 
money  to  any  bank  the  written  proposal  of  which  offers  the  next 
highest  rate  of  interest  therefor;  but  not  a  less  rate  than  is  provided 
for  in  sec.  3  of  this  act,  or  the  commission  may,  in  case  of  de- 
fault as  aforesaid,  reject  any  or  all  bids,  and  advertise  for  others  in 
the  manner  aforesaid ;  and  in  case  of  an  award  after  such  default  the 
bank  to  which  the  award  is  made  shall  execute  an  undertaking  as 
aforesaid,  to  the  acceptance  of  the  commission. 

[8606]  §  7.     The  bank  to  which  an  award  is  made  shall,  upon  the  when  bank  b«- 
acceptance  of  such   undertaking  by  the  commission,   become  the  uaTy'  '""^     *'"*' 
depositary  of  the  money  aforesaid  until  the  undertaking  of  its  sue-  Rep.  see  Sup. 
cessor  is  accepted  by  the  commission;  but  the  commission  may  re- 
quire additional  security  from  the  bank,  at  any  time  it  deems  the  same 
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necessary,  in  such  sum  as  it  shall  designate;  and  if  the  bank  refuse 
or  neglect,  for  the  period  of  five  days  thereafter,  to  give  such  addi- 
tional security,  the  removal  of  the  money  therefrom  forthwith  may  be 
ordered  by  the  commission,  and  another  bank  designated  to  be  the 
depositary  thereof  temporarily,  at  such  rate  of  interest,  or  without 
interest,  as  the  commission  may  determine.  The  order  for  such 
removal,  or  for  any  removal  under  the  provisions  of  this  act,  shall  be 
entered  in  the  record  of  proceedings  of  the  commission ;  and  a  copy 
thereof,  duly  certified  as  such  by  the  president  and  secretary  of  the 
commission,  shall  be  transmitted  to  the  city  council,  and  a  like  copy 
to  the  board  of  education  of  the  school  district,  and  thereupon  the 
city  clerk  shall  issue  his  warrant  for  the  withdrawal  of  the  money  of 
the  city  from  the  depositary,  and  thereupon  the  city  treasurer,  as  such, 
and  as  treasurer  of  the  school  funds,  shall  issue  checks  accordingly 
for  the  removal.  If  the  money,  in  case  of  such  removal,  be  depos- 
ited in  a  bank  designated  as  a  depositary  temporarily,  such  bank 
'shall,  before  the  receipt  by  it  of  any  of  the  money,  enter  into  an 
undertaking  as  required  by  preceding  sections;  but  if  no  bank  be  so 
designated  the  money  shall  be  disposed  of  as  provided  in  section  nine. 

[8607]  §  8.  The  commissioners  may,  in  lieu  of  the  undertaking 
provided  for  by  preceding  sections,  accept  as  security,  for  money 
deposited  as  aforesaid,  interest-bearing  bonds  of  the  city  or  school 
district,  or  of  the  county  within  which  the  depositary  is  located,  or 
United  States  bonds,  the  face  value  of  which  shall  not  be  less  than 
the  sum  specified  in  section  five  as  the  amount  to  be  named  in  the 
undertaking  in  lieu  of  which  such  bonds  are  accepted;  or  the  com- 
mission may  acdept  such  bonds  in  lieu  of  such  undertaking  in  full  and 
of  the  other  in  part ;  and  in  case  of  such  acceptance  as  partial  security 
the  commission  shall  require  an  undertaking  for  the  remainder  of  the 
full  amount  of  the  security  specified  in  said  section  to  be  named  in 
the  undertaking,  and  in  the  undertaking  so  required  such  acceptance 
of  bonds  as  partial  security,  and  the  extent  thereof,  shall  be  set  forth. 
The  hypothecation  of  such  bonds  shall  be  by  endorsement  of  the  fact 
and  purpose  on  the  back  of  each,  which  indorsement  shall  stipulate 
that  the  bond  shall  be  the  property  of  the  city  or  of  the  school  dis- 
trict, as  the  case  requires,  in  the  event  of  any  default  on  the  part  of 
the  bank  in  its  capacity  as  depositary  as  aforesaid,  and  that  its  nego- 
tiation or  release  by  the  commission  shall  require  the  signature  of  each 
member  thereof.  The  commission  shall  make  ample  provision  for  the 
safe-keeping  of  such  bond  or  hypothecated  bonds ;  and  the  interest 
thereon,  when  paid,  shall  be  turned  over  to  the  bank  so  long  as  it  is 
not  in  default  as  aforesaid. 

[8608]  §  9.  If  at  any  time,  for  any  cause,  the  commission  be  un- 
able to  secure  a  depositary  as  provided  by  preceding  sections,  the 
money  shall  remain  in  the  custody  of  the  treasurer  aforesaid,  if  in  his 
custody  at  the  time,  and  if  in  a  depositary,  and  its  removal  be  ordered, 
it  shall  be  transferred  to  such  treasurer,  in  the  manner  provided  in  sec- 
tion seven  for  removals,  and  in  either  case  such  treasurer  shall  be  cus- 
todian as  aforesaid  until  such  time  as  a  depositary  is  secured  in  ac- 
cordance with  the  provisions  of  this  act ;  and  while  he  remains  such  cus- 
todian the  money  shall  be  paid  out  by  him  on  warrants  of  the  city  clerk, 
which  in  such  case  shall  not  be  in  duplicate ;  but  he  shall  keep  such 
books,  and  make  such  statements  of  receipts  and  payments,  as  city 
treasurer,  as  are  required  by  this  act  when  the  mon?y  is  in  the  cus- 
tody of  a  depositary,  except  that  such  books  and  statements  shall  show 
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that  the  money  is  in  his  custody  instead  of  being  in  the  custody  of  a 
depositaTy. 

186091  S  lo.     It  shall  be  the  duty  of  every  board,  officer,  agent,  oiBcersand  agents 

tjl  1  r  1.        -1  •«!.•        ^^  •    '  /•     1  •  ,   °   •  required  to  deposit 

andj  employe  of  each  city  withm  the  provision  of  this  act,  having  city  funds  with 

money  in  their  hands  belonging  to  the  city,  to  deposit  such  money  "=»^""r. 

with  the  city  treasurer  upon  the  taking  effect  of  this  act ;  and  there-  ^"^  '""'  ^"p 

after  such  boards,  officers,  agents,  and  employes  as  receive  money  on 

account  of  the  city  shall  deposit  with  the  treasurer  daily  all  money  so 

received  by  them  and  no  person  or  employe  of  the  city  shall  pay  out 

any  public  money  for  any  purpose  except  such  as  is  paid  out  by  the 

city  treasurer  under  the  provisions  of  this  act. 

[8610]  §  II.  The  treasurer  aforesaid  shall,  upon  the  receipt  of  a  Deposits  by  treas- 
written  notice,  signed  by  the  president  and  secretary  of  the  commis-  ^^f^ '"  depositary. 
sion,  stating  that  a  depositary  has  been  selected  in  pursuance  of  the  ^*p-  **"=  ^"p 
provisions  of  this  act,  and  naming  the  bank  selected,  deposit  in  such 
depositary  all  the  money  in  his  custody  belonging  to  the  city  and  to 
the  school  district  respectively,  and  thereaftd:  he  shall,  at  the  close  of 
each  business  day,  deposit  therein  his  total  receipts  for  the  day,  which 
time  or  hour  of  the  day  may  be  designated  by  the  commission  and 
made  a  matter  of  record,  and  the  same  shall  be  observed  by  the  treas- 
urer as  the  hour  for  the  closing  of  each  day's  business.  All  money  so 
deposited  shall,  bear  interest  at  the  rate  specified  in  the  proposal  of 
the  bank  selected  as  depositary,  to  be  computed  on  daily  balances ; 
and  on  the  first  day  of  March  and  the  first  day  of  September  each 
year,  and  at  any  time  the  accounts  are  closed,  the  depositary  shall 
place  such  interest  on  the  money  of  the  city  to  the  credit  of  the  city, 
and  the  treasurer  shall,  in  writing  notify  the  city  clerk  of  the  amount 
so  credited  to  the  city,  which  shall  be  credited  by  the  clerk  to  its 
several  funds  including  the  school  fund  in  proportion  to  the  total 
amount  of  each  deposited. 

[8611]  §  12.     The  depositary  shall,  in  writing,  notify  the  city  clerk  Di5b«rseraents 
before  noon  of  each  business  da/  of  the  amount  of  deposits  to  the  ^^°^  depositary.     , 
credit  of  the  city,  made  by  the  city  treasurer  the  preceding  business  ^"^  '"^  ^"p 
day;  and  the  depositary  shall  pay  out  money  deposited  under  the 
provisions  of  this  act  only  on  the  checks  of  the  city  treasurer,  and  no 
such  check  shall  be  valid  or  payable  unless  it  have  partly  printed  and 
partly  written,  on  the  same  paper  therewith,  a  duplicate  of  the  war- 
rant of  the  city  clerk,  authorizing  the  payment  of  the  sum  specified  in 
the  check.     All  such  warrants  and  orders  shall  be  drawn  and  signed  in 
duplicate,  one  of  which  shall  have  printed  upon  its  face  the  word  "  orig- 
inal," and  shall  be  filed  and  kept  in  the  office  of  the  treasurer  to  whom 
it  is  issued,  and  the  other  shall  have  printed  upon  its  face  the  word 
"duplicate,"  and  shall  be  and  remain  unsevered  from  the  check  of 
such  treasurer. 

[8613]  §  13.     Before  noon  of  each  business  day  the  city  treasurer  Daily  statements 
shall  make  to  the  city  clerk  a  sworn  statement,  showing  for  the  pre-  J'  "'^^^u 
ceding  business  day  the  total  amount  of  money  received  by  him,  the    *"*  *°'   "'' 
total  amount  deposited  in  the  depositary,  the  total  amount  of  checks 
issued  on  the  depositary,  and  the  balance  in  the  depositary,  and  he 
shall  keep  such  books  as  shall  enable  him  to  make  such  statements. 
All  money  paid  to  the  city  treasurer  except  the  collection  of  taxes 
placed  upon  the  duplicate  by  the  county  auditor,  shall  be  paid  upon  the 
order  or  draft  of  the  city  clerk,  and  receipts  given  therefor  shall  be  in 
duplicate,  one  of  which  shall  have  printed  upon  its  face  the  word  "  orig- 
inal," ^  and  the  other  the  word  "duplicate."     The  duplicates  of  re- 
ceipts for  money  belonging  to  the  city  shall  be  filed  with  the  city  clerk, 
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and  each  duplicate  shall  be  so  filed  on  the  day  of  its  date ;  and  each 
receipt  and  duplicate  shall  state  the  amount  received,  from  whom  re- 
ceived, and  to  what  fund  or  funds  the  same  is  to  be  applied. 

[8613]  §  14.  The  monthly  pay-rolls  of  the  police,  fire,  and  street 
departments  of  the  city,  and  the  monthly  pay-rolls  of  the  board  of 
education  of  the  school  district,  shall  be  paid  in  cash ;  and  to  pro- 
vide money  for  such  payments  the  city  clerk,  upon  the  receipt  of  an 
order  and  a  pay-roll  specifying  the  amount  and  to  whom  such  pay- 
ments are  due,  from  the  clerk  of  the  board  of  education,  counter- 
signed by  the  president  of  the  board,  shall  issue  an  order  upon  the 
treasurer  for  an  amount  equal  to  such  pay-roll,  which  order  and  pay- 
roll shall  be  by  the  clerk  of  the  city,  delivered  to  the  treasurer,  who 
shall  draw  his  check  upon  the  city  depositary,  if  the  money  of  the 
city  is  in  a  depositary,  and  if  in  the  city  treasury,  in  either 
case  he  shall  pay  the  persons  to  whom  such  several  amounts  are 
due,  taking  their  receipts  therefor  upon  such  pay-roll.  And  for 
the  pay-rolls  of  the  city  departments  specified  in  this  section,  the 
clerk  of  the  city  shall,  after  approval  by  ordinance  by  the  city  coun- 
cil, issue  his  order  upon  the  treasurer,  and  with  delivery  of  such 
order  to  the  treasurer,  shall  be  a  complete  pay-roll  of  each  of  the 
aforesaid  departments,  specifying  the  person  to  whom  and  the  amount 
to  be  paid,  and  the  treasurer,  upon  the  receipt  of  the  order  and  pay- 
roll, shall  draw  his  check  upon  the  city  depositary,  if  the  money  of 
the  city  is  in  a  depositary,  and  if  in  the  city  treasury  he  shall,  in 
either  case,  pay  said  several  amounts,  taking  the  receipt  of  the  person 
to  whom  such  payments  are  due  upon  the  pay-roll  furnished  the  treas- 
urer by  the  city  clerk ;  but  all  other  payments  made  by  the  city  shall 
be  by  separate  orders,  and  shall  be  drawn  in  favor  of  the  person  to 
whom  the  amounts  specified  therein  respectively  are  due,  or  in  favor 
of  their  assigns.  And  each  and  every  order  drawn  by  the  city  clerk 
shall  be  in  duplicate,  the  original  being  delivered  to  the  party  to  whom 
the  payment  is  made,  and  the  duplicate,  a  stub  fix)m  which  the  orig- 
nal  has  been  detached,  kept  in  a  book  provided  by  the  city  for  such 
original  [and  duplicate]  orders,  and  on  file  in  the  office  of  the  city  clerk. 

^614]  §  15.  The  city  clerk  shall  keep  in  his  office  books  in  which 
shall  be  entered  the  receipts  of  the  city  treasurer's  office  daily  to  the 
credit  of  the  city,  as  shown  by  the  duplicate  receipts  returned  to  him 
by  the  treasurer,  the  amount  of  deposits  by  the  treasurer  daily  with 
the  depositary  to  the  credit  of  the  city,  as  shown  by  the  statements  of 
the  depositary,  the  daily  aggregate  amount  of  all  warrants  issued  by 
him,  and  the  balance  at  the  close  of  each  business  day  to  the  credit  of 
the  city  in  the  hands  of  the  depositary.  And  upon  receipt  by  the  city 
clerk  of  the  sworn  statement  provided  for  by  section  thirteen  he  shall 
certify  thereon  to  the  correctness  of  the  same,  if,  upon  comparison 
with  his  books  he  find  the  same  to  be  correct,  and  shall  file  such  state- 
ment in  his  office.  If  any  such  sworn  statement  be  found  incorrect  he 
shall  forthwith  give  notice  of  such  fact  to  the  treasurer,  and  unless  the 
discrepancy  be  discovered  and  corrected  immediately  he  shall  forth- 
with notify  the  depositary  commission  thereof. 

[8616]  §  16.  The  city  clerk  shall  keep  in  his  office  books  which 
shall  show  the  balance  daily  to  the  credit  of  each  fund  of  the'  city  de- 
partment and  school  district,  and  shall  issue  no  order  payable  from  any 
such  fund  unless  there  is  money  belonging  thereto  for  the  payment  of 
the  order  in  full ;  and  on  the  first  business  day  of  each  month  he  shalj 
prepare,  and  submit  to  the  depositary  commission,  a  sworn  statement 
for  the  preceding  month  showing  the  total  amount  of  money  received 
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into  and  paid  out  of  each  fund  respectively,  the  balance  to  the  credit 
of  each,  and  also  the  total  balance  of  money  to  the  credit  of  the  city 
and  the  school  district  respectively  in  the  custody  of  the  depositary, 
which  statements  shall  be  placed  on  file  by  the  commission,  and  a  copy 
of  the  statement  made  by  the  city  clerk,  duly  certified  as  such  by  the 
commission,  shall  be  transmitted  to  the  board  of  councilmen  of  the 
city,  and  a  like  copy  of  the  statement  shall  be  transmitted  to  the  ,board 
of  education  of  the  school  district,  and  each  shall  be  read  in  open 
session  at  the  next  meeting  of  the  board  to  which  it  is  transmitted. 
On  the  day  aforesaid  some  officer  of  the  bank  acting  as  the  city  de- 
positary shall  file  with  the  depositary  commission  all  checks  of  the  city 
treasurer  paid  'and  redeemed  by  the  bank  during  the  previous  month, 
and  the  commission  shall  compare  such  checks  with  the  records  of  the 
city  clerk's  office  and  if  they  be  found  to  correspond  the  commission 
shall  give  the  bank  a  receipt  for  the  same  and  they  shall  forthwith  can- 
cel and  file  such  checks  in  the  office  of  the  clerk. 

[8616]  §  17.    Upon  the  passage  by  the  common  council  of- any  city  J^„|Vi?rants 
contemplated  by  this  act  of  the  aforesaid  ordinance,  duly  approved,  R^p.  .^^  sup. 
providing  for  the  payment  of  obligations  of  the  city,  the  city  clerk 
shall  issue  his  warrants,  subject  to  the  provisions  of  sections  fourteen 
and  sixteen  for  the  payment  of  such  obligations  respectively. 

[8617]  §  18.     Nothing  in  this  act  shall  be  held  or  considered  as  in  LUbUity  of  treas- 
any  manner  changing  or  affecting  the  liability  of  the  treasurer  of  the  "■■"• 
city ;  provided,  such  treasurers  shall  not  be  held  liable  for  the  loss  of    *''■ "'  "''■ 
any  money  deposited  as  aforesaid   while  it  is  in  the  custody  of  the 
depositary. 

[8618]  §  19.     In  each  city  within  the  provisions  of  this  act  the  city  Treasurer  school 
treasurer  shall  also  be  the  treasurer  of  the  school  funds  of  the  city.        Rcp.*i<!e  Sup. 

[8619]  §  20.     Any  provision  of  the  statutes  of  this  state  in  force  p„yi,io„ 
when  this  act  takes  effect,  which   conflicts  with  any  provision  of  this  „ 

act,  shall  be  held  to  be  superseded   by  the  latter,  as  to  the  matter  of    '*'■ "'  "''" 
inconsistency,  and  not  otherwise  4s  to  cities  and  school  districts  afore- 
said. 

[8^0]  §21.     An  officer,  agent,    or  employe  of  any  city  contem- Penalty  for  viola- 
plated  by  this  act,  or  of  any  officer  of  the  board  of  education  of  any  ''""'  "^  ''^  *'='• 
such  school  district,  who  willfully  violates  any  provision  of  this  act  or    "''  '°°  "'' 
willfully  neglects  or  refuses  to  perform  any  duty  imposed  upon  him  by 
this  act,  shail,  upon  conviction  thereof,  be  fined  in  any  sum  not  ex- 
ceeding ten  thousand  dollars,  for  the  use  of  the  city,  if  he  be  an 
officer,  agent,  or  employe  of  the  city,  and  for  the  use  of  the  school 
district  if  he  be  an  officer,  agent,  or  employe  of  the  board  of  edu- 
cation thereof,  or  be  imprisoned  in  the  penitentiary  not  more  than  ten 
years  nor  less  than  one  year  or  both,  at  the  discretion  of  the  court. 

§  22.     This  act  shall  take  effect  on  the  first  day  of  September,  one 
thousand  eight  hundred  and  eigh^-nin& 
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8633.    What    ditches   within    the    provisions 
hereof. 

Proceedings  when  improvement  con- 
templated. 

When  prayer  granted,  tax  to  be  levied 
how;  levy  to  constitute  separate  fund. 

Tax- payer  to  be  supervisor. 

Supervisor  to  give  oond. 

Work,  how  let;  powers  of  supervisor; 
notice  to  land-owners;  view  of  ditch 
once  a  year;  improvements  without 
notice;  hability  of  land-owner. 

Accounts  to  be  kept  by  supervisor. 

Supervisor  to  pay  moneys  to  county 
treasurer. 

Must  report  annually  to  county  commis- 
sioners. 

Compensation  of. 

Repeals,  etc. 

Sink-holes,  etc.,  may  be  opened,  etc. 

Application  for^  how  made. 

Who  to  determine  whether  necessary. 

Proceedings,  if  finding  for  or  against; 
report,  estimate,  and  plat  to  be  nled  by 
engineer. 


Section 

8637.  Auditor  or  clerk  to  fix  day  for  hearing ; 

notice  of. 

8638.  Public  or  corporate  road  to  be  assessed, 

when. 

8639.  Meeting  for  hearing;  proceedings. 
86d^.     Report  of  engineer,. may  be  amended; 

adjournment. 

8641.  Assessments  according  to  bene&ts. 

8642.  Compensation  and  damages. 

8643.  Appeal;    sale  of   work;   contracts  and 

bonds. 

8644.  Work,  how  done  and  paid  for. 

8645.  When  contract  not  complied  with. 

8646.  Compensation    and    damages,   bow    as- 

sessed ;  bonds. 

8647.  Tax,  how  collected,  etc. 

8648.  Levy  not  void  for  error. 

8649.  When  bonds  issue,  assessment  for  costs 

and   interest  must  be  made;  form  of 
bond. 

8650.  When  ditch  is  in  more  than  one  county. 

8651.  Penalty  for  failure  to  perform  duty. 
8653.     Cleaning  ditch,  drain,  etc. 

8653.    Fees  for  services,  etc. 


Subdivision  II.    Joint  County  Inter-state  Ditches. 


8654.  Petition  for;  bond;  notice  from  official 

from  other  state ;   order  for  consulta- 
tion, etc. 

8655.  Notice  by  county  auditor. 

8656.  Meeting  and  organization  of  joint  board. 

8657.  Vote  of^Ohio  members. 

8658.  Adjournment  for  lack  of  quorum. 

8659.  View  of  route  petitioned  for ;  finding  for 

improvement;  other  routes,  branches; 
adverse  finding. 

8660.  Power  of  joint  board  to  locate. 

866t.    Employment  of  engineer  to  determine 

route. 
866a.     Capacity  of  improvement. 

8663.  Adjournments. 

8664.  Report  of  findings,  etc. 

8665.  Engineers  to  locate. 


8666.  Bond. 

8667.  Staking  improvement;  grade  megs  and 

bench  marks. 

8668.  Plat  and  profile;   schedules;   lands  af- 

fected ;  cost,  etc. 

8669.  Copy  of  eneinecrs'  report. 

8670.  Duty  of  auditor  on  receipt  of  same. 

8671.  Rules  governing  board. 

8673.    Amendment  or  approval  of  report;  copy 
of;  called  meetings. 

8673.  Power  to  enter  upon  lands. 

8674.  Division  of  costs. 

8675.  Further  proceedings;  assessment. 

8676.  Work  beyond  state  limits. 

8677.  Fees. 

8678.  Claims  for  compensation,  etc. 


Subdivision  III.    Certain  Counties  May  Establish,  etc. 

8679.     Montgomery  county  authorized  to  pro*  f  8680.     Paulding  county  may  improve  certain 
tect  public  against  dangerous  waters.    I  streams. 

I  8681.    How  such  improvement  carried  on. 


Subdivision  IV.    Drain  Tile,  etc.,  for  Public  Improvements. 
t.    Bids  for;  inspection  of;  payment,  etc.     | 

SUBDIVISION   I.      CLEANING   AND  REPAIRING;  SINK-HOLES,    ETC 


Commissioners 

empowered  to 
clean  out  Uitcbes, 
etc. 


To  what  ditches, 
etc.,  this  act  ap- 
plies. 


An  Act  for  cleaning  mU  and  keeping  in  repair  public  drains  and  water- 
courses, 

[Pas.«ed  and  took  effect  April  19,  1883:  80  v.  903.] 

[8621]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  county  commissioners  of  any  county  in  this  state  shall  have 
power  to  clean  out  any  ditch,  drain  or  water-course  within  their  re- 
spective counties  as  hereinafter  provided. 

[8682]  §  2.  The  provisions  of  this  act  shall  apply  only  to  ditches, 
drains  or  water-courses  located,  established  and  constructed  by  the 
county  commissioners  under  the  laws  of  this  state. 
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[8623]  §  3.  Whenever  a  majority  of  the  resident  land-owners  whose  Proceedings  when 
lands  are  adjacent  to,  and  will  be  taxed  for  the  improvement  contem-  SSpuSd!"' """' 
plated  in  any  such  ditch,  drain  or  water-course,  shall  sign  a  petition 
therefor  setting  forth  the  necessity  for  the  cleaning  out  of  any  such 
ditch,  and  shall  file  the  same  with  the  county  auditor,  and  shall  also 
file  a  bond  in  amount  and  with  sureties  to  the  acceptance  of  the  county 
auditor,  conditioned  to  pay  all  costs  and  expenses  caused  by  the  hear- 
ing of  said  petition  in.  case  the  prayer  thereof  shall  not  be  granted ;  the 
county  commissioners  shall  proceed,  at  their  first  regular  or  called  ses- 
sion after  the  filing  of  said  petition  and  bond,  to  hear  and  determine 
the  question  of  granting  the  prayer  of  the  petitioners,  and  if  in  their 
opinion  the  improvement  prayed  for  is  demanded,  they  shall  so  find  and 
enter  their  findings  upon  the  journal  of  their  proceedings,  and  if  said 
county  commissioners  shall  find  that  the  improvement  prayed  for  is  not 
demanded  by,  and  will  not  be  conducive  to  the  public  health,  conven- 
ience and  welfare,  they  shall  not  take  any  other  or  further  action  in 
the  matter,  and  shall  enter  an  order  upon  their  journal  requiring  the 
bondsmen  to  pay  the  costs  of  said  hearing. 

[8624]  §  4.  Whenever  the  county  commissioners  shall  grant  the  prayer 
of  the  petitioners,  they  shall,  at  the  same  session,  proceed  to  levy  on  when  prayer 
each  acre  of  land  drairied  by  the    particular  ditch,  drain   or   water  fe""d  ac'ordfn^ 
course  on   which   the   improvement   is  prayed   for  in    the    petition,  '°  benefits, 
without  regard  to  the  valuation  thereof,  but  according  to  the  bene- 
fits to  be  derived  from  said  improvements,  a  tax  which  in  the  aggre- 
gate will  be  sufficient  to  pay  for  such  improvement  and  the  cost  con- 
nected therewith,  and  such  commissioners  shall  each  year  thereafter, 
unless  petitioned  by  a  majority  of  the  persons  whose  lands  are  taxed 
for  that  purpose  to  omit  such  tax  for  such  year,  proceed  to  levy  a  like 
tax  ujjon  such  lands  of  such  amount  as  may  be  necessary  to  clean  out 
such  ditch  and  pay  the  cost  and  expenses  accruing  under  this  act,  and 
the  amount  of  money  collected  from  said  levy,  shall  constitute  a  sepa-  Levy  to  consti- 
rate  fund  for  each  separate  ditch  improvement  herein  provided  for,  and  <utc  separate 
shall  be  expended  only  for  the  purposes  and  in  the  manner  herein 
provided. 

[8625]  §  5-  Whenever  the  county  commissioners  shall  find  the  improve- 
ment prayed  for  in  any  case  is  demanded  by  and  will  be  conducive  to  ^omte" '"  "^ 
the  public  health,  convenience  and  welfare,  as  in  the  manner  herein-  supervisor, 
before  provided,  they  shall  appoint  one  of  the  tax-payers  for  said  im- 
provement to  act  as  supervisor  for  said  ditch,  drain  or  water-course. 
[8626]  §  6.  Before  entering  upon  his  said  duties,  the  supervisor  shall 
give  bond  in  such  sum  with  such  sureties  as  may  be  required  and  gi»e*bond.' '° 
approved  by  the  county  commissioners,  and  conditioned  for  the  faith- 
ful performance  of  his  duties,  and  that  he  will  faithfully  and  honestly 
keep  and  pay  over  all  moneys  that  he  may  receive  in  his  office  of  super- 
visor of  said  ditch. 

[8627]  §  7.   It  shall  be  the  duty  of  said  supervisor  to  let  the  work  of  ^„y^  how  let. 
cleaning  out  said  ditch  to  the  lowest  responsible  bidder,  in  sections  of 
not  exceeding  one  mile  in  length,  and  take  a  bond  for  the  faithful  com- 
pletion of  the  work,  and  the  work  shall  not  be  so  let  again  by  the 
supervisor,  and  he  shall  have  power,  whenever  in  his  o[)inion  the  same  Powers  of  sopei- 
is  necessary,  to  enter  upon  any  section  of  the  work  so  let,  when  the  "*"'• 
same  is  not  completed  according  to  the  contract,  or  the  work  is  not 
proceeding  satisfictorily,  with   men    and    teams   and  complete  the 
same,  and  charge  the  expense  of  the  same  to  the  said  contractor,  which 
amount  shall  be  deducted  from  the  contract  price  and  placed  to  the 
credit  of  the  supervisor,  and  he  shall  likewise  have  power  to  enter  upon 
any  improved  or  unimproved  lands  drained  by  said  ditch  improve- 
ments at  any  time,  for  the  purposes  of  this  act;  provided,  that  said  To  give  noUce  to 

.  „.      ..       -«  land-owners. 
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Shall  view  ditch 
once  a  year. 


Certain  improve* 
ments  may  be 
made  without 
notice. 


VVhen  Iand-own«r 
liable. 


Accounts  to  be 
kept  by  super* 
visor. 


Supervisor  to  pay 
all  moneys  to 
county  treasurer. 


To  report  anna- 
ally  to  county 
commissioners. 


Commissioners 
may  remove 
supervisor. 


Compensation  oC 


supervisors  shall  give  notice,  written  or  printed,  to  lanaowners,  who 
are  resident,  or  whose  address  is  known,  at  least  six  weeks  before,  that  he 
intends,  at  such  a  time,  to  clean  out  said  ditch ;  he  shall  also  at  the  same 
time  give  like  notice  to  all  non-resident  landowners  whose  address  is 
not  known,  by  publication  in  a  newspaper  of  general  circulation  in  the 
county,  for  two  consecutive  weeks ;  said  supervisor  shall  go  over  said 
ditch  improvement  at  least  once  in  the  spring  of  the  year,  for  the  pur- 
pose of  determining  upon  actual  view  the  condition  of  the  ditch,  and 
shall,  on  sight  or  information  at  any  other  time  of  year,  remove,  or 
cause  to  be  removed,  all  drift-wood,  fallen  timber,  rails,  crossings,  water- 
gaps,  or  other  obstructions  which  he  may  find  in  or  upon  said  ditch, 
and  which,  in  his  opinion,  does  or  may  obstruct  the  free  flow  of  water 
in  said  ditch,  and  the  last  above  named  improvements  shall  be  made 
by  said  supervisor  without  notice  to  landowners,  heretofore  provided 
for,  and  all  such  obstructions  so  found  in  or  upon  said  ditch,  which  the 
supervisor  shall  find  were  placed  in  or  upon  said  ditch  by  the  land- 
owners upon  whose  lands  said  obstructions  may  be  found,  shall  be  re- 
moved by  said  supervisor  at  the  expense  of  said  landowners,  and  all 
obstructions  found  in  .said  ditch,  except  those  arising  from  the  deposit 
of  earth,  sand  and  gravel,  and  the  growth  of  grass  and  weeds  and 
brush,  and  flood  wood,  naturally,  and  without  (artificial  obstructions  to 
cause  the  same,  shall  be  deemed  and  held  to  be  placed  there  by 
the  act  of  the  owner  of  the  land,  and  said  landowner  shall  also  be 
held  for  all  acts  and  omissions  of  his  tenants,  pertaining  to  said  ditch. 
[8628]  §  8.  Said  supervisor  shall  keep  a  separate  and  exact  account 
with  each  separate  landowner  along  the  line  of  his  ditch  whose  lands 
are  taxed  as  herein  provided,  and  shall  enter  therein  to  each  of  said 
landowners  the  sum  expended  by  him  in  removing  the  obstructions 
hereinbefore  mentioned,  and  shall  present  to  each  of  said  landowners  a 
true  account  of  the  sums  so  expended  and  demand  payment  thereof, 
and  if  payment  is  not  made  within  thirty  days,  said  supervisor  shall  re- 
port the  same  to  the  county  auditor,  who  shall  place  the  same  upon  the 
duplicate  and  collect  as  other  taxes. 

[8629]  §  9.  All  moneys  that  may  come  into  the  hands  of  said  super- 
visor from  collections  by  suit  or  otherwise,  shall  be  by  him  paid  over  to 
the  county  treasurer  to  the  credit  of  the  separate  fund  of  the  ditch  of 
which  he  is  the  separate  supervisor,  and  no  moneys  shall  be  paid  out  of 
said  fund,  except  upon  an  account  approved  by  said  supervisor  and  upon 
an  order  of  the  county  commissioners  drawn  in  favor  of  the  person  or 
persons  to  whom  the  same  is  shown  to  be  due,  and  upon  the  fund  of 
the  specified  ditch,  in  the  treasury. 

[8630]  §  10.  The  said  ditch  supervisor  shall  annually  report  to  the 
county  commissioners  his  doings,  including  work  done  by  him  on 
ditches  as  herein  provided,  and  moneys  collected  by  him  by  suit  or 
otherwise,  and  the  condition  of  the  ditch,  and  the  number  of  acres  of 
land  drained  by  the  same,  and  the  necfessity  for  any  other  or  further 
improvements  thereon,  and  said  report  shall  be  made  by  said  supervisor 
at  the  first  regular  meeting  of  the  county  commissioners  in  January  of 
each  year;  and  it  shall  be  the  duty  of  the  county  commissioners  at 
their  first  regular  meeting  in  January,  April,  "July  and  October  of  each 
year,  to  hear  any  complaint  in  writing  filed  with  the  county  auditor, 
and  signed  by  three  landowners  taxed  for  the  ditch  against  any  super- 
visor, and  to  remove  any  supervisor  for  any  good  cause  and  appoint 
another. 

[8631]  §  II.  It  shall  be  the  duty  of  the  county  commissioners  to  allow 
to  the  said  supervisor  one  dollar  and  fifty  cents  per  day,  for  the  time 
actually  employed   in  sujjervising  said  improvement,  but  before  any 
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order  shall  be  allowed,  the  said  supervisor  shall  tile  an  itemized  account, 
showing  the  amount  and  nature  of  the  work  done  by  him  each  day  or 
parts  of  days,  and  it  shall  be  the  duty  of  the  county  commissioners  to 
reject  any  account  or  any  item  of  an  account  so  filed,  if  the  charge  be 
shown  to  be  excessive. 

[8632]  §12.  Nothing  in  this  act  shall  operate  to  repeal,  supersede  or  [Repeals,  etc.) 
impair  any  existing  statute  or  any  provision  thereof. 

§  13.       This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

An  Act  to  authorize  trustees  to  cause  fy>  be  opened,  enlarged,  widened,  altered 
or  deepened,  and  walled  up  and  protected,  any  sink-hole  or  fissure, 
break  or  opening  in  the  earth  or  rock  thereof,  situate  in  their  respective 
townships. 

[Passed  and  took  effect  April  19,  1883;  80  v.  206 )  ' 

[8633]  §  I.  Be  it  enacted,  etc. ,     That  the  commissioners  of  any  county  sink-holes 
and  the  trustees  of  any  township  may,  as  hereinafter  provided,  at  any  fissures,  etc., 
regular  or  called  session  of  their  respective  boards,  cause  to  be  opened,  "Marged°''«^ 
enlarged,  widened,  altered,  deepened  and  walled  up  and  protected,  any 
sink-hole  or  fissure,  break  or  opening  in  the  earth  or  rock  thereof,  situ- 
ate in  their  respective  county  or  township,  that  may  be  used  as  the  out- 
let from  any  ditch,  drain  or  water-course,  whether  such  ditch,  drain  or 
water-course  was  located  and  constructed  according  to  law,  or  otherwise, 
when  the  same  is  necessary  to  drain  any  lots,  lands,  public  or  corporate 
road  or  railroad,  and  is  or  will  be  conducive  to  the  public  health,  con- 
venience or  welfare. 

[8634]  §  2.  Application  for  any  such  improvement  shall  be  made  to  Application  for: 
the  commissioners  of  the  county  or  to  the  trustees  of  the  township,  in  how  made, 
writing,  signed  by  one  or  more  owners  of  lots  or  lands  drained  by  such 
ditch,  drain  or  water-course,  into  such  sink-hole,  fissure,  break  or 
opening  in  the  earth  or  rock  thereof,  and  shall  be  filed  with  the  auditor 
of  the  county  if  to  the  commissioners,  and  with  the  township  clerk  if 
to  the  trustees,  and  shall  set  forth  the  necessity  of  the  improvement 
and  describe  the  location  of  the  sink-hole,  fissure,  break  or  opening 
in  the  earth  or  rock  thereof,  sought  to  be  improved,  and  the  route  of 
the  ditch,  drain  or  water-course  there  terminating  and  emptying 
therein ;  and  there  shall  be  filed  therewith  a  bond  payable  to  the  state, 
with  at  least  two  sufficient  sureties,  in  not  less  than  one  hundred  dol- 
lars, conditioned  for  the  payment  of  all  costs,  if  the  prayer  of  the 
p)etition  be  no't  granted,  or  be  dismissed  for  cause. 

[8635]  §  3-  If  the  bond  be  approved  by  the  auditor  or  clerk,  as  the 
case  may  be,  he  shall  immediately  deliver  a  copy  of  the  petition  to  oTi^li^Ttait 
the  commissioners  or  trustees,  as  the  case   may  be,  who  shall  there-  .'=™'°=  whether  , 

,  ...  '  ■'  *  ...       improvement  ^  ^  ^ 

upon  take  to  their  assistance  a  competent  surveyor  or  engineer,  if  m  necessary, 
their  opinion  his  services  are  necessary,  and  at  once  proceed  to  view 
•the  line  of  such  ditch,  drain  or  water-course,  and  the  sink-hole,  fis- 
sure, break  or  opening  in  the  earth  or  rock  thereof,  sought  to  be  im- 
proved, and  determine  by  actual  view  whether  the  improvement  is  . 
necessary  or  will  be  conducive  to  the  public  health,  convenience  or  ,  '.^ 
welfare;  and  they  shall  report  their  finding  in  writing,  and  the  auditor  .  ,1/.* 
or  clerk,  as  the  case  may  be,  shall  enter  the  same  on  their  journal.  -;"; 
[8636]  §4.  If  the  finding  be  against  the  improvement,  they  shall  Proceedings  if  '^ 
dismiss  the  petition  and  proceedings  at  the  costs  of  the  petitioners;  finding  for  or  '.-:'^ 
but  if  they  find  for  the  improvement,  they  shall  cause  to  be  entered  ■**""'■  '^^^ 
on  their  journal  an  order  directing  the  county  surveyor  or  an  engineer  -^5 
to  go  to  the  sink-hole,  fissure,  break  or  opening  in  the  earth  or  the  ;Ss 
Tock  thereof,  sought  to  be  improved,  and  survey  and  level  the  same,                                          -    *,,^ 
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and  also  survey  and  level  the  ditch,  drain  or  water-course  draining 
therein,  and  make  a  report,  profile  and  plat  of  the  same,  and  estimate 
the  number  of  cubic  yards  of  earth  or  other  substance  to  be  removed, 
and  the  costs  per  cubic  yard,  and  the  costs  of  walling  up  any  excava- 
tion that  may,  in  his  opinion,  be  necessary .  to  make ;  and  they  shall 
Report,  cMinate  also,  by  their  order,  direct  the  surveyor  or  engineer  to  make  and 
S"«iVM^ne«r.  ""etum  a  schedule  of  all  lots  and  lands  and  public  and  private  and  cor- 
porate roads  or  railroads,  the  surface  waters  of  which  flow  and  drain 
into  such  ditch,  drain  or  water-course,  and  are  carried  thereby  to  said 
sink-hole,  fissure,  break  or  opening  in  the  earth  or  the  rock  thereof, 
and  an  estimate  of  the  percentage  of  the  costs  and  expense  of  mak- 
ing said  improvement  that  should  be  assessed  to  each  owner  of  land 
and  public  and  private  corporation  and  county  and  township  by  reason 
of  the  flow  of  water  as  aforesaid,  of  the  whole  amount  of  the  costs 
and  expense  necessary  to  make  said  improvement,  and  such  surveyor 
or  engineer  shall  file  said  plat,  profile  and  estimates  and  report  with 
•   the  auditor  or  clerk,  as  the  case  may  be,  within  twenty  days  of  the 
date  of  said  order. 
[8637]  §  5.  Upon  the  filing  of  the  report  of  the  surveyor  c»  engineer, 
tVfii'dl  "for'"''   *^  auditor  ot  clerk,  as  the  case  may  be,  shall,  without  delay,  fix  a 
bMring*'»nd  «»»*  day  for  the  hearing  of  the  same ;  he  shall  prepare  and  deliver  to  the 
nouceof.  petitioners,  or  any  one  of  them,  a  notice  in  writing,  directed  to  the 

resident  lot  or  landowners,  and  the  authorities  of  municipal  or  private 
corporations  affected  by  the  improvement,  setting  forth  the  pendency, 
substance  and  prayer  of  the  petition,  together  with  a  tabular  state- 
ment of  the  percentage  of  the  whole  costs  and  expenses  that  should  be 
assessed  to  each  owner  of  land  and  public  and  private  corporation,  as 
reported  by  the  surveyor  or  engineer,  a  copy  of  which  notice  shall  be 
served  upon  each  lot  <x  landowner,  and  upon  an  officer  or  agent  of 
6uch  private  corporation,  and  upon  each  member  of  the  board  of  com- 
missioners or  trustees  of  townships,  at  least  eight  days  before  the  day 
«et  for  such  hearing,  and  the  person  who  makes  such  service,  shall  re- 
turn the  same  to  the  auditor  or  clerk,  on  or  before  the  day  set  for  hear- 
ing, and  return  his  doings  thereunder,  under  oath,  and  the  auditor  or 
Notice  to  non-  clerk,  as  the  case  may  be,  shall  at  the  same  time  give  like  notice  to 
cation!"  ^^  '"''*'''  ^ach  non-rcsident  of  the  county,  lot  or  landowner,  by  publication  in  a 
newspaper  printed  and  of  general  circulation  in  the  county,  for  at  least 
two  consecutive  weeks  before  the  day  set  for  the  hearing,  which  notice 
shall  be  verified  by  the  affidavit  of  the  printer  or  other  person  know- 
ing the  fact,  and  filed  with  the  auditor  or  clerk,  as  the  case  may  be, 
on  or  before  that  day. 
Public  or  corpo-  [8688]  H  6-  When  the  improvement  will  benefit  any  public  or  corporate 
rate  road  to  be  road,  Or  if  the  Water  from  any  such  road  will  drain  therein,  there  shall 
med'**^  'f  i^"-  be  assessed  to  the  county,  if  a  county  road,  state  road  or  free  turnpike, 
to  the  township  of  [if]  a  township  road,  or  to  a  corporation  if  a  cor- 
poration road  or  railroad,  a  proper  share  and  percentage  of  the  whole 
costs  and  expense  thereof.  . 

Meeting  for  hear-    [8639]  §  7.  The  couuty  Commissioners,  in  case  the  proceeding  is  before 
'"*  the  commissioners,  shall  meet  at  the  auditor's  office  on  the  day  fixed 

Proceedings.  for  the  hearing  by  the  auditor,  and  in  case  the  proceeding  be  before 
the  township  trustees,  then  said  trustees  shall  meet  at  the  office  of  the 
township  clerk  on  the  day  fixed  for  the  hearing  by  the  clerk,  and  shall 
first  determine  whether  the  required  notice  has  been  given;  if  tiiey  find 
that  due  notice  has  not  been  given,  they  shall  continue  the  hearing  to 
a  day  to  be  fixed  by  them  and  order  the  notices  to  be  served  as  here- 
inbelbre  provided,  and  when  they  find  that  due  notice  has  been  given, 
they  shall  examine  the  report  of  the  surveyor  or  engineer  and  the  ap- 
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portionment  by  him  made,  and  if  it  is  in  all  rtspeets  fair  and  just,  they 
shall  approve  and  confinn  the  same. 

[8ft40]§8.  If  the  commissioners  or  trustees,  as  the  case  may  be,  find  Reponofen. 
that  the  a[)portionment  reported  by  the  surveyor  or  engineer  is  unfair  sineer  may  b« 
and  unjust  and  ought  not  to  be  confirmed,  they  shall  so  order  and  "'"*"''*"'• 
amend  it  as  to  make  it  fair  and  just ;  and  if  in  their  opinion  it  is  neces- 
sary, they  may  adjourn  the  further  hearing  not  exceeding  twenty  days,  May  a<tjourn 
to  a  day  to  be  fixed  by  them,  and  go  upon  the  premises  and,  by  actual  Scaring. 
▼iew,  apportion  the  entire  costs  of  location  and  excavation  and  con- 
struction or  any  part  thereof,  as  may  seem  just  and  proper,  and  on  the 
day  so  fixed  they  shall  again  meet  and  determine  the  apportionment. 

[o041]§9- All  lots  and  lands  and  public  and  private  roads  and  rail-  Assessmenu  ac 
roads  shall  be  assessed  in  accordance  with  benefits,  and  if  the  surface  g"*"* '"  '"*"'* 
water  from  the  same  flow  into  such  sink-hole,  fissure,  break  or  open-  ' 

ing  in  the  earth,  or  the  rock  thereof,  through  any  ditch,  drain  or  water- 
course or  natural  channel,  the  same  shall  be  considered  benefited  by 
such  improvement,  and  shall  be  assessed  therefor. 

[8643]  §  lo.  Application  for  compensation  and  damages  may  be  made,  compen«»uon 
and  if  made  in  proceedings  before  the  commissioners,  like  proceedings  and  damages, 
shall  be  had  thereon  as  are  had  in  proceedings  before  them  in  the  lo- 
cation and  establishment  of  ditches,  drains  and  water-courses,  and  shall 
be  governed  by  the  laws  then  in  force  governing  such  proceedings,  and 
if  made  in  proceedings  before  the  township  trustees,  like  proceedings 
shall  be  had  thereon  as  are  had  hi  proceedings  before  them  in  the  lo- 
cation and  establishment  of  ditches,  drains  and  water-courses,  and  shall  / 
be  governed  by  the  laws  then  in  force  governing  such  proceedings. 
[8643]  §  1 1.  In  cases  where  appeals  have  been  taken  after  the  tran-  Proceedings  i* 
script  of  the  proceedings  before  the  probate  judge,  and  all  other  papers  "***  »'  »ppe»t 
in  the  case  are  returned  to  the  auditor's  office  or  clerk's  office,  as  the 
case  may  be,  the  commissioners  or  trustees,  as  the  case  may  be,  shall 
cause  such  entry  to  be  made  on  their  journal  as  may  be  necessary  to 
give  effect  to  the  verdict  and  findings  of  the  jury,  and  as  such  cases 
and  in  cases  where  no  appeals  have  been  taken,  they  shall  fix  a  time 

for  the  sale  of  the  construction  and  excavation  of  the  improvement  and  ^ . : 

walling  up  the  same  at  public  outcry,  and  shall  cause  notice  to  be  given  PuWic  »ie  of 
of  the  time  and  place  of"  sale,  and  direct  the  surveyor  or  engineer,  or  *"'■''• 
other  competent  person,  to  attend  at   the  time  and  place  of  sale  to 

superintend  and  conduct  the   same,  who  shall  receive  all    bids  and  ,' 

make  contract  with  the  lowest  responsible  bidder,  and  take  good  and  Contracts  and 
sufficient  bonds  for  the  labor  of  constructing  and  excavating  the  im-     "*''■ 

provement;  all  contracts  to  be  let  by  the  cubic  yard  for  excavating,  f 

and  by  the  perch  for  masonry,  and  no  contract  shall  be  entertained 
which  exceeds  the  estimated  value  as  reported  by  the  surveyor  or  en- 
gineer; and  the  person  so  conducting  said  sale  shall  immediately  de- 
liver all  bonds  and  contracts  taken  by  him  to  the  auditor  or  clerk,  as 
the  case  may  be,  which  contracts  and  bonds  shall   first   be  approved 

by  the  commissioners  or  trustees,  as  the  case  may  be,  before  they  be-  \» 

come  binding  upon  them;   and    the  contractor  shall  be  liable  on  his  .; 

bond  so  given   for  all  delays  after  the  expiration   of  the  time    named  V 

therein  for  the  completion  of  his  job,  and  for  all  the  payment  of  all 

damages  which  accrue  by  reason  of  the  failure  to  complete  the  job  i.,  ^ 

within  the  time  required  by  the  contract  therefor. 

[8644]  §  12.  The  work  shall  be  done  under  the  supervision  of  a  com-  worit:  how  don* 
petent  surveyor  or  engineer,  who  shall  give  to  the  contractor  a  certifi-  »'«i  pad  for. 
cate  therefor  when  completed,  showing  the  amount  which  the  contractor  !^ 

is  entitled  to  be  paid  by  the  terms  of  his  contract,  and  the  auditor  or  -^^ 

clerk,  as  the  case  may  be,  shall,  upon  presentation  of  said  certificate,  ,j' 
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Proceeding:^ 
when  contract 
not  complied 
with. 


CompensatioD 
and  damages: 
how  assessed. 


Bonds. 


Tax :  how  col- 
lected and 
accounted  for. 


Levy  not  void  for 
arror. 


When  bonds 
issue,  assessment 
for  costs  and 
interest  must  l>e 
made. 


draw  his  warrant  upon  the  treasurer  of  the  county,  if  the  proceedings 
were  before  the  commissioners,  and  upon  the  treasurer  of  the  township, 
if  before  the  trustees,  for  the  amount,  and  the  treasurer  shall  pay  the 
same  out  of  any  funds  in  the  treasury  applicable  to  such  purpose. 

[8646]  §  13.  A  job  not  completed  within  the  time  fixed  in  the  contract 
and  bond  may  be  re-estimat?d  by  the  surveyor  or  engineer  and  resold 
by  him  to  the  lowest  responsible  bidder,  or  he  may  complete  it  at  the 
expense  of  the  contractor  and  his  bondsmen,  but  such  job  shall  not  be 
resold  for  a  greater  sum  than  such  estimate  or  re-estimate,  nor  a  second 
time  to  the  same  party;  a  contract  and  bond  shall  be  entered  into 
as  hereinbefore  provided,  but  the  commissioners  or  trustees,  as  the  case 
may  be,  may,  for  good  cause,  give  further  time  to  the  contractor,  not 
exceeding  sixty  days ;  the  surveyor  or  engineer  shall  fix  the  time  for  the 
completion  of  the  work  resold,  not  exceeding  sixty  days  from  date  of 
bond.  A  person  or  corporation  who  has  sustained  damages  in  conse- 
quence of  such  work,  may  bring  suit  for  such  damages  in  any  court  of 
competent  jurisdiction  against  any  contractor  failing  to  perform  his  con- 
tract, and  i;ecover  damages  as  provided  by  law  in  other  cases. 

[8646]  §14.  When  the  work  is  let  as  herembefore  provided,  and  the 
costs  and  expenses  of  location  and  construction  and  excavation  and 
all  compensation  and  damages  are  ascertained,  the  commissioners  or 
trustees,  as  the  case  may  be,  shall  meet  and  determine  at  what  time 
and  in  what  number  of  assessments  they  will  require  the  same  to  be 
paid,  and  order  that  the  assessments -so  made  by  them  be  placed  by 
the  auditor  of  the  county  on  the  duplicate  accordingly  against  all  lots 
or  lands  or  corporate  roads  or  railroads  assessed;  they  shall  also  deter- 
mine whether  they  shall  issue  bonds  of  the  cQunty  or  township,  as  the 
case  may  be,  to  raise  the  money  necessary  to  pay  such  costs  and  ex- 
penses, and,  if  they  so  determine,  they  may  issue  such  bonds,  and  the 
same  shall  be  issued  for  a  term  of  years,  not  exceeding  ten,  at  a  rate  of  in- 
terest not  exceding  six  per  centum,  per  annum,  payable  semi-annually,  and 
they  shall  cause  an  entry  to  be  made  on  their  journal,  setting  forth  their 
finding  and  determination  under  this  section. 

[8647]  §  15-  When  the  commissioners  or  trustees,  as  the  case  may  be, 
make  an  assessment,  they  shall  cause  an  entry  to  be  made  on  their 
journal,  a  certified  copy  of  which  they  shall  at  once  deliver  to  the  audi- 
tor of  the  county,  directing  him  to  make  and  furnish  to  the  treasurer  of 
the  county  a  special  duplicate  with  the  assessments  arranged  thereon, 
as  required  by  their  order,  and  the  auditor  shall  retain  a  copy  thereof 
in  his  office,  and  all  assessments  shall  be  collected  and  accounted  for 
by  the  treasurer  as  taxes ;  provided,  that  if  the  same  are  not  paid  in 
one  year  they  shall  be  placed  upon  the  general  duplicate  for  collection 
as  delinquent  taxes.  All  collections  of  money  made  by  the  county 
treasurer  on  account  of  assessments  made  by  township  trustees,  shall 
be  paid  by  him  to  the  treasurer  of  the  township  on  demand. 

[8648]  §  16.  The  collection  of  taxes  or  assessments  levied  or  assessed, 
or  ordered  to  be  levied  or  assessed,  to  pay  for  the  expenses  of  any 
improvement  provided  for  in  this  act,  shall  not  be  perpetually  enjoined 
or  declared  absolutely  void  in  consequence  of  any  error  committed 
by  the  engineer  or  surveyor,  or  county  treasurer  or  township  treasurer, 
in  the  proceedings  in  this  act,  authorized  for  by  reason  of  any  error 
or  merely  technical  informality  appearing  in  the  petition  or  record  of 
the  proceedings,  or  by  reason  of  ^ny  want  of  notice  hereinbefore  pro- 
vided for. 

[8649]  §  17.  If  the  commissioners  or  trustees,  as  the  case  may  be,  de- 
termine to  issue  the  bonds  of  the  county  or  township,  as  the  case  may 
be,  for  the  necessary  money  to  meet  the  expenses  of  the  construction 
of  any  improvement  herein  authorized  and  provided  for,  they  shall 
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make  an  assessment  upon  all  lots,  lands,  public  or  corporate  roads  or 
railroads  benefited  by  the  improvement,  or  the  surface  waters  of  which 
flow  and  drain  into  such  sink-hole,  fissure,  break  or  opening  in  the 
earth  or  rock  thereof,  in  proportion  to  the  apportionment  herein  pro- 
vided for,  sufficient  to  pay  all  the  costs  and  first-year  interest,  and  in- 
cluding the  fees  of  the  surveyor  or  engineer,  made  after  location,  in 
superintending  the  construction  of  the  improvement,  and  order  the 
same  placed  on  the  duplicate  for  collection  as  hereinbefore  provided, 
and  they  shall  thereafter  make  such  assessments  as  may  be  required 
to  raise  the  money  for  prompt  payment  of  such  bonds.  All  bonds  is-  Form  of  bond, 
sued  by  the  commissioners  shall  be  signed  by  them  and  countersigned 
by  the  auditor,  who  shall  affix  his  seal  thereto,  and  all  bonds  issued  by 
the  trustees  shall  be  signed  by  them  and  countersigned  by  the  town- 
ship clerk,  and  no  bond  shall  be  sold  for  less  than  its  par  value ;  and 
the  money  arising  therefrom  shall  be  used  for  no  other  purpose,  than 
the  construction  and  expense  of  said  improvement. 

[8660]  §  i8.    If  the  ditch,  drain  or  water-course,  the  outlet  of  which 
is  such  sink-hole,  fissure,  break  or  opening  in  the  earth  or  rock  thereof, 
is  situated  in  niore  than  one  county,  the  application  shall  be  made  to  Proceedings  when 
the  commissioners  of  each  of  such  counties,  and  the  surveyors  or  en-  i/'situa ™m  more 
gineers  of  each  county  shall  make  a  report  for  each  county.    A  majority  '*""  °"*  county. 
of  the  commissioners  of  each  county,  when  in  joint  session,  shall  be 
competent  to  find  in  favor  of  or  against  said  improvement,  and  to  do 
anything  authorized  by  this  act,  but  no  commissioner  or  trustee  shall 
serve  in  any  case  in  which  he  is  personally  interested,  and  any  two 
commissioners  or  any  two  trustees,  as  the  case  may  be,  may  form  a 
quorum  for  the  transaction  of  business  under  ihis  act  for  their  respec- 
tive county  or  township. 

[8651]  §  19.  If  an  engineer,  or  auditor,  clerk,  trustee,  or  commissioner  Penalty  for  failure 
or  probate  judge,  neglect  or  refuse  to  perform  any  duty  imposed  upon  '°  p""""  <i<"y- 
hinn  by  the  provisions  of  this  act,  he  shall  forfeit  and  pay  a  fine  of 
twenty-five  dollars  for  every  such  neglect,  to  be  recovered  before  any 
officer  having  jurisdiction,  in  the  name  of  the  state,  for  the  benefit  of 
the  common  schools  of  the  county,  at  the  suit  of  the  party  aggrieved 
thereby. 

[8662]  §  20.  The  commissioners  of  the  county  or  the  trustees  of  the  „^       ^^^  ^ 
township,  as  the  case  may  be,  may  hear  and  determine  under  the  same  cieanm"  ditch*' 
petition,  the  necessity  of  cleaning  out  any  ditch,  drain  or  water-course,  jou'^f  *""■ 
the  outlet  of  which  is  such  sink-hole,  fissure,  break  or  opening  in  the 
earth  or  rock  thereof,  sought  to  be  improved,  as  the  necessity  of  the 
case  requires,  and  shall  order  such  entry  to  be  made  in  their  journal  as 
in  their  judgment  is  required.     All  estimates,  either  by  the  surveyor  or 
engineer,  or  commissioners  or  trustees,  shall  be  made  in  the  manner 
provided  in  this  act. 

p663]§2i.  The  fees  for  services  rendered   by  county  or  township  Fee*  for  iervicei 
officers  under  this  act  shall  be  the  same  as  those  allowed  by  statute  for  etc. 
like  services  in  ditch  cases,  and  the  auditor  or  clerk,  as  the  case  may 
be,  shall  keep  a  complete  record,  in  a  journal  to  be  provided  for  that 
purpose,  of  dl  proceedings  under  this  act  before  their  respective  board 
of  commissoners  or  trustees. 

^  32.       That  this  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 
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SUBDIVISION    II.    JOINT  COUNTY   INTER-STATS  DITCHES. 


Joint  inter'<UU 
county  ditches. 


Petition. 


Notice  from  official 
of  other  state. 


Order  for  consulta- 
tion and  meeting 
to  view  line. 


Notice  by  county 
auditor. 


Ueeting  and  or- 

fanization  of  joint 
oard. 


Vote  of  Ohio  mem- 
bers. 


Adjournment  for 
lack  of  quorum. 


View  of  route  pe- 
titioned for. 


An  Act  to  prtwide  for  the  location  of  Joint-county  ditches  between  counties  of 
Ohio  and  those  of  other  borderit^  states  passir^  concurrent  acts  hertwitk. 

(Passed  and  took  effect  March  si,  1887 :  S4  v.  335.] 

[8654]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  StaU  of  Ohio, 
That  whenever  the  commissioners  of  any  county  of  this  state  shall 
find  on  file  with  the  auditor  of  the  county,  a  petition,  or  copy  of  one, 
signed  by  one  or  more  landowners,  whose  lands  would  be  assessed  foi 
the  construction  of  the  improvement  prayed  for,  setting  forth  the  ne- 
cessity of  the  location,  deepening  or  widening  of  any  ditch,  drain  or 
water-course,  for  the  reasons  that  the  same  will  be  of  benefit  to  the 
public  health,  welfare  or  convenience,  and  describing  the  point  of  be- 
ginning, route  and  terminus  thereof,  together  with  a  bond,  with  two 
sureties,  approved  by  the  county  auditor,  in  the  amount  of  two  hun- 
dred ($200)  dollars,  payable  to  the  state  of  Ohio,  for  the  use  of  said 
counties,  on  the  conditions  that  the  petitioners,  or  their  bondsmen, 
shall  pay  all  costs  incurred  by  said  county,  by  reason  of  the  view  of 
said  route  petitioned  for,  if  the  prayer  of  said  petition  is  not  granted ; 
and  also,  in  addition  to  said  petition  and  bond,  a  notice  from  the 
proper  official  of  the  county  of  an  adjoining  state,  through  which  the 
route  of  said  improvement  as  described  in  said  petition  would  pass, 
setting  forth  that  the  proper  papers  are  filed,  and  that  the  proper 
board  of  that  county  is  in  readiness  to  act  conjoindy  with  them  in  the 
location,  deepening  or  widening  of  said  ditch,  dram  or  water-course, 
they  are  hereby  authorized  and  empowered  to  instruct  the  auditor  of 
their  county  to  consult  with  the  proper  official  of  the  county  or 
counties  so  desiring  to  act  jointly,  and  to  fix  upon  a  time  when  and 
where  they  shall  meet  the  proper  board  of  said  county,  and  with  them 
proceed  to  view  the  line  of  said  route  prayed  for. 

[8666]  §  2.  It  shall  be  the  duty  of  the  county  auditor,  on  the  filing 
of  an^  petition  and  bond  as  aforesaid,  to  notify  in  writing,  of  the  filing 
of  said  petition  and  bond,  the  proper  official  of  the  county  of  the  ad- 
joining  state,  and  the  auditor  of  any  county  of  Ohio  in  which  land  is 
situated  which  will  be  affected  by  the  prayer  of  said  petition,  a  copy 
of  each  of  which  shall  be  attached  thereto. 

[86661  §  3.  Having  received  notice  by  the  county  auditor  of  said 
time  and  place  of  meeting,  the  commissioners  shall  proceed  at  the 
time  stated  to  place  of  meeting  agreed  upon,  and  if  they  find  a  ma- 
jority of  each  proper  board  present,  they  shall  decide  that  they  have 
a  quorum  present,  and  shall  form  themselves  into  -x  joint  board  for  the 
purpose  before  them,  by  electing  one  of  their  number  as  president, 
and  another  as  clerk ;  provided,  that  the  president  and  clerk  shall  not 
both  be  selected  from  the  board  representing  the  same  state. 

[8667]  §  4.  Without  regard  to  number  of  each  board  present,  the 
members  from  Ohio  shall  have  the  casting  of  one-half  (yi)  of  all  votes 
on  all  questions,  which  vote  shall  be  represented  equally  by  the  diffisr- 
ent  members  present  of  the  board  or  boards  from  Ohio. 

[8668]  §  5.  If  the  board  of  the  different  counties  of  the  state,  or 
a  quorum  of  the  board  of  each  county  affected,  fail  to  meet,  they  shall 
adjourn  until  such  time  as  they  shall  receive  notice,  as  provided  in 
sections  one  (i)  and  two  (2)  of  this  act. 

[8669]  §  6.  Having  resolved  themselves  into  a  joint-board,  with 
the  board  or  boards  of  other  states,  as  provided  for  in  section  3  of  this 
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act,  and  having  found  that  a  petition  and  bond  conditioned,  as  re- 
quired by  law  has  been  filed,  they  shall  proceed  to  view  the  route  pe- 
titioned for ;  and  if  they  find  the  improvement  so  prayed  for  is  neces-  j^"^"'  ^"^^J^' 
sary,  and  will  be  conducive  to  public  health,  welfare  or  convenience, 
and  that  the  route  prayed  for  is  the  best  one  to  accomplish  the  desired 
relief,  they  shall  proceed  to  locate  the  ditch,  or  order  the  widening  or 
deepening  of  the  ditch,  drain  or  water-course  in  substantial  conformity 
with  the  prayer  of  said  p'etition.     But  if,  in  their  opinion,  the  route  Locating  on 
described  is  not  the  best,  they  shall  proceed  to  locate  the  improvement  b?Mch'dU?hM. 
on  the  route  best  adapted  to  secure  the  relief  desired,  with  the  best 
contingent  results,  and  may  locate  all  the  necessary  branch  ditches ; 
but  if  they  find  against  the  location,  deepening  or  widening  of  said  Finding  agaimt  the 
improvement,  no  further  proceedings  shall  be  had  under  thb  petition,  "°p""'""«'"- 
after  said  report,  and  the  costs  shall  be  collected  of  the  petitioners  and 
their  bondsmen. 

[8660]  §  7.     The  joint-board  shall  have  authority  to  locate  that  £SJd'tS'ii25* 
part  in  Ohio  of  the  main  ditch,  or  any  of  its  tributaries,  which  will  ***  *' 

lie  partially  in  both  states,  or  which  will  drain  lands  of  both  states. 

[8661]  §  8.     If  the  joint-board  find  it  necessary  to  employ  an  en-  ^^^toicLtLitt 
gineer  to  determine  the  proper  route  on  which  the  ditch  or  its  proper  route, 
branches  should  be  located,  they  are  authorized  to  do  so ;  provided, 
that  no  engineer  shall  be  employed  by  the  joint-board  until  the  said 
board  have  determined  that « such  improvement  is  necessary  for  the       v 
pubhc  welfare,  health  or  convenience. 

[8662]  §9.     The  joint-board  shall  have  power  to  determine  upon  Capacity  of  tm- 
the  necessary  capacity  of  the  part  of  said  improvement  located  in  the  p™"""*"'- 
state  of  Ohio. 

[8663]  §  10.     In  their  view  of  route  and  deliberations  over  the  Adjournmeati. 
same,  the  members  of  Ohio  of  the  joint-board  may  adjourn  from  time 
to  time,  not  exceeding  in  the  aggregate  sixty  (60)  days. 

[8664]  §  II.     The  clerk  of  the  joint-board  shall  make  out  a  full  Si'jf^JJdi^"' 
report  of  their  proceedings  and  findings,  signed  by  himself  and  the  "    "*"*       '*' 
president  of  the  jbint-board,  which  shall  be  read  before  the  said 
board.     A  copy  of  this  report  shall  be  sent  to  the  county  auditor  of 
each  county  affected  in  Ohio,  and  to  the  proper  officer  of  each  county 
affected  in  the  other  state. 

[8665]  §12.     After  the  adjournment  of  the  joint-board,  if  their  ^^g^""  *»'•*•" 
report  is  m  favor  of  the  location,  the  members  of  said  board  from 
Ohio  shall  proceed  to  select  a  competent  engineer,  to  meet  one  to  be 
appointed  by  the  proper  authorities  of  the  other  said  state  joining 
with  them  in  the  proceedings. 

[8666]  §  13.     It  shall  be  the  ^uty  of  the  engineer  so  appointed  to  Bond, 
file  a  bond,  with  the  auditor  of  each  county  in  Ohio,  affected,  by  said 
improvement,  in  the  sum  of  one  thousand  ($1,000)  dollars,  with  two 
Approved  sureties  to  the  same,  conditioned  to  the  faithful  performance 
of  his  duties  as  said  engineer. 

[8667]  §14.     The  said  engineer  shall  proceed,  with  the  duly  ap- staking  inprove- 
pointed  engineer  from  the  adjoining  state  joining  in  the  matter,  to  """'' 
definitely  mark  out  the  line  of  said  improvement  by  setting  a  stake  at 
every  one  hundred  (100)  lineal  feet,  on  the  line  of  ditch  and  its 
branches.     Each  stake  shall  be  numbered,  beginning  at  head  of  ditch 
at  "O,"  and  numbering  consecutively  to  outlet.     Grade  megs  shall  £,"ch^S«""' 
be  set  at  or  opposite  such  numbered  stake,  from  which  all  measure- 
ments shall  be  based  and  permanent  bench  marks  shall  be  established, 
on  or  near  line  of  said  ditch,  at  a  distance  not  greater  than  two  thou- 
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sand  (2,000)  lineal  feet.  At  each  angle  a  stake  shall  be  set,  and  wit- 
nessed by  two  permanent  witnesses, 
put  ud  profile.  [8668]  §  1 5.  They  shall,  on  all  the  line  of  improvement  within  this 
state,  take  all  the  levels  and  notes  necessary  to,  and  shall  make  a  plat 
and  profile  of  all  said  line ;  which  plat  shall  show  the  entire  line  of  said 
ditch,  with  all  angles  accurately  located,  together  with  all  fence,  line, 
road  or  rail  crossings,  together  with  all  lands  or  lots  affected  by  this 
improvement,  properly  and  accurately  located  thereon.  The  profile 
shall  show  the  surface  of  grade  megs,  the  depth  of  old  ditch  or 
stream,  and  depth  of  proposed  improvement  at  each  stake  through- 
out, and  the  grade  or  fall  of  the  bottom  of  proposed  improvement 
The  report  shall  also  include  schedules,  showing  necessary  widths,  top 
and  bottom,  and  depth  at  each  stake,  together  with  the  number  of 
cubic  yards  in  each  one  hundred  lineal  feet  of  ditch,  and  also  the  total 
number  of  cubic  yards  so  to  be  excavated  throughout  the  entire  line 
of  said  ditch.  The  report  shall  also  state  the  number  of  acres  of  land 
in  each  state  adjudged  by  them  to  be  affected  by  the  improvement 
and  benefited  thereby,  with  a  list  thereof,  showing  description  and 
ownership  as  shown  on  tax  duplicate,  together  with  their  estimate  of 
cost  per  cubic  yard  for,  work,  and  their  estimate  of  total  cost  of  con- 
struction of  that  part  of  ditch  situated  in  each  state,  together  with  an 
estimate  of  total  cost  of  location.  They  shall  also  in  their  report 
make  aii  apportionment,  as  they  may  think  fair  and  just,  of  the  costs 
of  location  and  construction  between  the  two  states. 

[8669]  §  16.  A  copy  of  the  said  report  of  the  engineers,  em- 
bracing all  the  matters  described  within  and  duly  certified  to  by  each, 
shall  be  sent  to  the  proper  official  of  erfch  county  affected  in  each 
state. 

[8670]  §  17.  On  the  receipt  of  the  report  of  the  engineers  as 
aforesaid,  the  auditor  shall  notify  of  the  receipt  of  said  report 
as  in  the  case  of  filing  of  petition  and  bond,  but  need  not  send 
a  copy  of  the  report  received.  And  shall  proceed  as  provided 
for  in  sections  i  and  2  of  this  act,  to  fix  upon  a  time  and  place  for  the 
meeting  of  the  joint-board.  After  which  he  shall  notify  the  commis- 
sioners of  the  reception  of  said  report  and  the  time  and  place  of  meet- 
ing. 

[8671]  §  18.  The  joint-board  on  assembling,  shall  be  governed  by 
the  same  rules  as  provided  elsewhere  in  this  act.  And  they  may  call 
to  their  assistance  the  engineers  who  located  the  improvement. 

[8672]  §  19.  They  shall  approve,  or  amend  and  approve,  of  the 
report  so  filed  by  the  engineers.  And  the  report  so  approved  by 
them,  shall  be  a  final  division  of  the  estimated  costs  of  construction, 
and  the  entire  costs  of  location  between  the  states.  They  shall  send 
a  copy  of  their  report,  duly  certified  to  by  the  president  and  clerk  of 
the  board,  to  the  proper  official  of  each  county  affected  in  the  othei- 
state,  and  to  the  county  auditor  of  each  county  affected  in  Ohio. 
Their  adjournment  shall  be  subject  to  a  call  of  a  majority  of  the  mem- 
bers of  either  state,  notice  of  which  shall  be  given  as  provided  for  in 
preceding  section. 

[8673]  §  20.  The  proper  authorities  in  the  adjoining  state,  joining 
with  the  counties  in  Ohio,  are  hereby  authorized  and  granted  the 
privilege  of  entering  upon  lands  or  causing  the  same  to  be  done  in 
this  state,  along  any  portion  of  said  located  ditch  or  its  tributaries,  to 
perform  any  work  which  may  be  assigned  them  to  do  by  the  joint- 
board  when  in  session,  as  provided  for  in  this  act. 

[8674]  §  21.     The  commissioners  of  the  county  or  counties  in 
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Ohio,  affected  by  such  improvement,  shall  proceed  to  order  some  "^"^ '«"<'»«*• 
competent  engineer  to  make  a  division  of  said  costs  of  location  and 
construction  so  apportioned  to  Ohio,  among  the  lands  so  affected  as 
named  in  the  list  of  lands  affected,  submitted  by  report  of  engineers 
of  joint-board. 

[8676]  §  22.     The  further  proceedings  shall  be  in  conformitjr  with  Further  proceed- 
the  existmg  statutes  for  the  location  of  county  or  joint  county  ditches  '°^'' 
taken  at  this  stage  of  the  proceedings.     The  commissioners,  at  their 
hearing  on  the  apportionment  made,  as  provided  in  section  20  of  this  Assjss„en,  of 
act,  shall  have  authority  to  assess  any  other  lands  not  mentioned  in  l^nds  not  contained 
first  report  of  engineers,  provided  for  in  section  16  of  this  act,  as  they  port"^'°°°'^  "'" "' 
may  deem  to  be  benefited  thereby ;  provided,  that  the  owners  of  said 
lands  shall  have  due  notice  thereof. 

[8676]  §  23.  The  commissioners  of  any  county  or  counties  in  Work  beyond  stau 
this  state,  m  which  are  located  lands  affected  and  charged  for  the  im-  '""'"■ 
provement  or  construction  of  any  ditch,  drain  or  water-course,  under 
the  provisions  of  .this  act,  are  instructed  to  cause  to  be  performed  any 
work  which  may  be  assigned  to  them  outside  of  the  limits  of  this  state, 
in  the  same  manner  as  under  the  existing  statutes  for  similar  duties ; 
provided,  that  the  necessary  privilege  to  do  so  has  been  granted  by 
the  state  legislature  of  the  state  where  said  lands  are  located  through 
which  the  said  work  is  to  be  constructed. 

[8677]  §  24.     The  fees  of  all  officials  and  assistants  under  this  act,  Fees. 
shall  be  the  same  as  for  like  services  in  county  ditch  work. 

[8678]  §25.     All  claims  for  compensation  and  damages  shall  be  claims  for  comp** 
filed  with  the  county  auditor  on  or  before  the  day  of  hearing  on  the  et"™'  """**"' 
apportionment.     And  all  such  claims  allowed,  together  with  costs  of 
location  actually  incurred,  shall  be  paid  out  of  the  county  fund. 

§  26.     This  act  shall  be  in  force  fronj  and  after  its  passage. 

SUBDIVISION    III.       CERTAIN   COUNTIES   MAY    ESTABLISH,    ETC. 

An  Act  to  authorize  the  commissioners  of  any  county  containing  a  city  of  the 
second  grade,  of  the  second  class,  to  establish,  improve  or  straighten  county 
ditches. 

(Passed  and  took  effect  February  17,  1887 :  &4  v.  a6.] 

[8679]  §  I.  Beit  enacted  by  the  Gineral  Assembly  of  the  State  of  Ohio,  Montgomery  coun. 
That  the;  commissioners  of  any  county  containing  a  city  of  the  second  amhoriTid  to°pro- 
grade,  of  the  second  class,  are  hereby  authorized :  in  any  case  where  tect  the  public 
the  action  of  water  results  in  injury  to  the  general  public,  [or,]  in  any  ^s^mst  danger 
vicinity  or  community,  threatens  the  safety  of  any  public  road  or 
bridge,  or  the  security  or  convenience  of  public  travel,  the  county 
commissioners  may,  of  their  own  motion,  without  the  filing  of  a  peti- 
tion as  required  by  section  four  thousand  four  hundred  and  fifty, 
inaugurate  proceedings  for  the  establishment  of,  or  the  straightening, 
or  improving  of  a  county  ditch,  £ind  establish,  improve,  or  straighten 
the  same,  in  accordance  with  the  provisions  of  title  six,  chapter  one, 
of  the  Revised  Statutes  of  Ohio,  or  take  such  other  action  to  control 
the  flowage  and  discharge  of  §uch  water  as  may  be  necessary  to  pre- 
vent such  public  injury. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  iu 
passage. 
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{Paulding  county 
may  improve  cer- 
tain streams.] 


{How  such  im- 
provement gov- 
erned.] 


An  Act  to  authorize  the  commissioners  of  Paulding  county  to  improve  certain 

streams. 

[Passed  and  took  effect  March  39,  1882 :  79  v.  184.] 

[8680]  §  I .  Beit  enacUd  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  county  commissioners  of  the  county  of  Paulding  may,  at  any 
regular  or  called  session,  cause  to  be  improved,  by  changing,  altering, 
deepening,  widening,  and  straightening,  the  natural  channel  of  all  or 
any  of  the  creeks  or  runs  within  said  county. 

[8681]  §  2.  That  all  proceedings  had  by  virtue  of  and  under  sec- 
tion one  of  this  act,  shall  be  governed  by  the  law  relating  to  the  con- 
struction and  improvement  of  ditches,  drains,  or  water-courses,  as 
contained  in  part  second,  civil,  title  six,  and  the  amendments  thereto, 
of  the  Revised  Statutes  of  Ohio,  and  which  took  effect  January  i, 
A.  D.  1880. 

§  3.     This  act  shall  be  in  force  from  and  after  its  passage. 


SUBDIVISION    IV.       DRAIN   TILE,    ETC.,    FOR   PUBLIC   IMPROVEMENTS. 


Providing  for  in- 
spection of  drain 
tSe. 


An  Act  to  govern  the  sale  and  pc^/ment  for  drain  tile,  and  ditch  pipe  in 
public  ditch  improvement. 

(Passed  and  took  effect  April  10, 1889 :  86  v.  330.] 

[8682]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  engineers  or  surveyor  shall  be  authorized  to  receive  bids  for 
drain  tile,  or  ditch  pipe,  generally,  at  the  same  time  and  place  as  the 
balance  of  the  ditch  improvement.  Said  engineer  or  surveyor  shall, 
on  or  before  thirty  days  after  the  delivery,  count  and  inspect  such  tile 
or  pipe,  and  for  such  that  are  first  class,  merchantable,  good  tile  or 
pipes,  and  in  every  particular  complying  with  the  contract  and  speci- 
fication, he  shall  issue  his  certificate  showing  the  acceptance  of  the 
same.  The  auditor  shall,  upon  presentation  of  such  certificate  to  him, 
draw  his  warrant  on  the  treasurer  of  the  county  for  the  full  amount, 
and  the  county  treasurer  shall  pay  the  same  out  of  any  fund  in  the 
treasury  applicable  to  such  purpose. 

§  2.  This  act  shall  take  effect  and  be  in  full  force  from  and  after  its 
passage. 
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8734.  Establishment,  etc. 

8735.  Board   of  trustees;    appointment,  etc., 

by  governor. 

8736.  Choosing    of    trustees    by    university 

board. 

8737.  Vacancies. 

8738.  Names  of  trustees  to  be  certified  to  gov- 

ernor. 

8739.  Meetings  of  trustees;  expenses. 
6740.     Powers  and  duties  of. 

8741.  Department  to  be  noii-ftectarian. 

8742.  Payment   to   university  of  state  appro- 

priations; bond  01  treasurer. 

8743.  Annu.1l  report  and  estimate  of  appro- 

priTitions. 

8744.  ^lcmbe^s    of    General    Assembly    may 

designate  youth  for  free  admission. 
8745      Appropriations;  application  of  revenues. 


SCHOOLS   AND   ACADEMIES. 


An  Act  to  provide  for  the  government  of  schools  and  academies  specially  ett- 

dowed. 

[Passed  and  took  effect  March  a6, 1856 :  53  v.  33.] 

[8683]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  <^  Courn of  commoi* 
Ohio,  That  whenever  any  person  shall,  by  deed,  devise,  gift  or  other-  {"r'S^eMlo^^ch'oois. 
wise,  set  apart  any  lands,  moneys  or  effects,  as  an  endowment  of  a  specially  endowed, 
school  or  academy,  not  previously  established,  and  shall  not  provide 
for  the  management  of  such  school  or  academy,  the  court  of  common 
pleas  of  the  proper  county  shall  appoint  five  trustees,  who  shall  have 
the  control  and  management  of  the  property,  moneys  and  effects,  so 
set  apart,  and  of  the  school  or  academy  thus  endowed,  and  shall  hold 
their  offices  for  five  years,  and  until  their  successors  are  elected  and 
qualified;  but  in  making  the  first  appointment  the  court  shall  appoint 
one  trustee  for  one  year,  one  for  two  years,  one  for  three  years,  one 
for  four  years,  and  one  for  five  years.  The  trustees  shall  be  a  body 
corporate,  with  perpetual  succession  and  by  such  name  as  may  be 
ordered  by  the  court  making  the  first  appointment;  may  sue  and  be 
sued ;  have  a  corporate  seal  and  the  same  alter  or  diange  at  pleasure, 
and  may  hold  all  kinds  of  estates,  real,  personal  and  mixed,  which 
they  may  acquire  by  purchase,  donation,  devise  or  otherwise. 

[8684]  §  2.  The  said  court  shall  annually  appoint  one  trustee,  to  Filling  vacancies, 
fill  the  vacancy  then  occurring;  and  at  any  other  time  fill  vacancies 
that  may  occur  from  any  cause,  for  the  unexpired  term,  said  court 
shall  also  have  power,  upon  sufficient  cause  shown,  reasonable  notice 
of  the  time  and  place  of  hearing  having  been  given  to  the  party  in- 
terested, [to]  remove  any  trustee,  and  may,  until  a  hearing  be  had,  And  remorai. 
suspend  a  trustee  in  the  exercise  of  his  <^ce. 

^685]  §  3.     The   trustees  shall   have  power   to  establish,  from  omits  of  txvMtn. 
time  to  time,  niles  and  regulations  for  the  management  aad  safe-keep- 
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ing  of  the  property,  moneys  and  effects,  belonging  to  the  trust,  and 
the  expenditure  of  the  income  thereof;  and  also  for  the  management 
and  government  of  the  school  or  academy;  which  rules  and  regula- 
tions shall  not  be  inconsistent  with  the  terms  of  the  deed,  devise  or 
gift,  creating  the  endowment,  or  with  the  laws  of  this  state;  they  shall 
not,  at  any  time,  or  fqr  any  cause,  incur  any  debt  or  liability,  beyond 
the  net  income  of  the  trust  property,  moneys  and  effects,  or  use  or 
appropriate  the  same,  otherwise  than  to  invest  for  the  purposes  of 
income,  any  part  of  the  principal  thereof,  unless  expressly  authorized 
so  to  do  by  the  terms  of  the  deed,  devise  or  gift,  creating  the  endow- 
ment or  trust. 

[8686]  §4.  The  trustees  shall,  immediately  after  their  appoint- 
ment, organize  by  appointing  a  president,  secretary  and  treasurer, 
from  their  own  number,  and  shall  severally  take  and  subscribe  an  oath 
to  faithfully  discharge  the  duties  of  trustees,  and  deposit  the  same 
with  the  county  auditor.  They  shall,  also,  before  taking  possession 
of  the  property,  moneys  or  effects,  constituting  the  endowment  or 
trust,  severally  give  bond,  in  such  sum  as  the  court  may  require,  with 
two  or  more  suflficient  sureties,  to  be  approved  by  a  judge  of  said 
court,  whose  approval  shall  be  indorsed  on  the  bonds,  conditioned  for 
the  faithful  management  of  the  property,  moneys  and  effects,  intrusted 
to  them  and  accountability  therefor  in  such  form  as  the  court  or  judge 
may  require;  and  the  court  may,  from  time  to  time,  require  ad£- 
tional  bonds  and  surety,  as  may  appear  necessary  for  the  preservation 
of  the  trust  estate.  The  bonds  required  shall  be  payable  to  the  State 
of  Ohio,  and  deposited  in  the  office  of  the  county  auditor  for  safe 
keeping. 

[8687]  §  5.  The  trustees  shall,  on  the  second  Monday  of  Septem- 
ber, in  each  year,  and  at  such  other  times  as  the  court  may  require, 
render  a  full  and  accurate  account,  statement,  and  exhibit,  of  the  con- 
dition of  the  school  or  academy  under  their  management,  and  the 
condition  of  the  trust  estate  and  funds;  and  shall  cause  the  same  to 
be  published  in  such  form  as  the  court  may  direct;  which  account, 
statement,  and  exhibit,  shall  be  sworn  to  by  the  president,  secretary, 
and  treasurer,  or  some  two  of  them. 

[8688]  §  6.  The  court  of  common  pleas  of  the  proper  county 
shall,  annually,  at  the  first  session  after  the  second  Monday  in  Sep- 
tember, appoint  three  competent  and  disinterested  persons,  who  sh^ 
have  authority  to  visit  any  such  school  or  academy  and  examine  the 
same,  together  with  the  condition  of  the  trust  estate  or  endowment, 
and  shall  report  thereon  to  the  court  making  the  appointment.  The 
court  shall  also  authorize  such  other  visitations  and  examinations  as 
may  appear  to  be  necessary. 

[8689]  §  7.  This  act  shall  apply  to  endowments  heretofore  created, 
as  well  as  to  those  hereafter  created,  and  shall  take  effect  from  and 
after  its  passage. 
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tional purposes. 


An  Act  to  confer  additional  powers  upon  county  commissioners  relating  to 
bequests,  donations  and  gifts  for  t)u  promotion  of  education. 

[Passed  and  took  effect  March  st,  1887:  84  v.  311.] 

[8690]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  commissioners  of  the  several  counties  of  the  state  may  re- 
ceive bequests,  donations  and  gifts  of  real  and  personal  property  and 
money  to  promote  and  advance  the  cause  of  education  in  their  re- 
spective counties;  and  any  ^nd  all  property  and  money  so  at  any 
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time  received  by  the  commissioners  of  any  county,  or  which 
may  have  been  heretofore  bequeathed  to  the  commissioners-  of  any 
county,  and  which  has  been  bestowed  upon  them  and  remains 
yet  undisposed  of  by  such  commissioners,  may,  by  the  said  commis- 
sioners, at  their  discretion,  be  paid  ov£r  to  any  incorporated  institu-  ^J^t^funSI"'""* 
tion  of  learning  in  their  respective  counties,  or  a  part  may  be  used  to 
defray  the  expenses  of  the  teachers'  institute,  each  year,  as  the  said 
commissioners  may  in  their  discretion,  and  with  leference  to  the  terms 
of  the  trust,  deem  best,  and  upon  such  terms  and  conditions  as  they 
may  prescribe,  having  reference  to  the  safety  of  the  fund  and  its 
proper  application. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  provide  for  the  election  of  two  members  of  the  board  of  educa- 
tion from  each  ward  in  all  cities  which  at  the  last  federal  census  had,  and 
at  any  subsequent  census  may  have,  a  population  of  eight  thousand  and 
eight  hundred  and  fifty-seven. 

[Passed  aod  took  eflect  March  33, 1888 :  85  v.  103.] 

[8691]  §  I.  Be  itenacted  by  the  General  Assembly  of  the  State  of  Ohio,  irootoo  boudof 
That  in  all  cities  which  at  the  last  federal  census  had,  or  at  any  sub-  '•'""t'O''- 
sequent  federal  census  may  have,  a  population  of  eight  thousand, 
eight  hundred  and  fifty-seven,  the  board  of  education  of  such  cities 
shall  consist  of  two  members  from  each  ward,  who  shall  have  the 
qualifications  of  electors  therein;  provided,  however,  that  the  mem- 
bers of  the  present  board  of  education,  whose  time  does  not  expire  at 
the  next  annual  election  for  members  of  the  board  of  education,  shall 
continue  as  members  of  the  board  from  thje  wards  in  which  they  re- 
side, until  the  annual  election  of  members  pn  the  first  Monday  in 
April,  1889,  and  until  their  successors  are  elected  and  qualified. 

[8692]  §  2.  At  the  next  annual  election  for  members  of  the  board  Election  of  mei»- 
of  education  succeeding  the  passage  of  this  act,  two  members  shall 
be  elected  from  the  first  ward,  one  for  one  year  and  one  for  two  years; 
from  the  second  ward,  one  for  two  years ;  from  the  third  ward,  one 
for  two  years ;  from  the  fourth  ward,  one  for  one  year  and  one  for 
two  years ;  from  the  fifth  ward,  one  for  two  years ;  from  the  sixth 
ward,  one  for  one  year  and  one  for  two  years,  each  to  serve  for  the 
term  specified  or  until  his  successor  is  elected  and  qualified.  Pro- 
vided, that  at  least  five  days'  notice  shall  be  givea  of  said  election. 

[8693]  §3.     On  the  first  Monday  in  April,  1889,  and  annually  Aoouai  dectiow 
thereafter,  there  shall  be  elected  from  each  ward  one  member  of  the  •i'"'^'"- 
board  of  education  to  serve  for  two  years  or  until  his  successor  is 
elected  and  qualified,  of  which  elections  the  usual  legal  notice  of  the 
same  shall  be  given. 

§  4.     This  act  shall  take  eflect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  provide  for  village  and  special  school  districts  in  Hamilton  county. 

[Passed  and  took  effect  April  5,  1883:  80  v.  310.] 

[8694]  §  I .     BeU  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  '^^^J^xlf^ 
That  in  village  districts,  in  the  county  of  Hamilton,  the  board  of  edu-  how  many, 
cation  shall  consist  of  five  members,  except  in  districts  organized  under 
a  law  providing  for  only  three  members,  who  shall  have  the  qualifica- 
tion of  an  elector  therein,  and  in  such  districts  the  membership  may 
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be  increased  to  five,  and  only  one  member  shall  be  chosen  at  the  next 
annual  election  for  school  officers,  to  serve  for  three  years ;  and  annu- 
ally thereafter,  two,  except  every  third  year,  when  only  one  judicious 
and  competent  person  shall  be  elected,  and  if  the  board  consists  of 
three  members,  one  such  person  shall  be  elected  each  year ;  provided, 
that  in  each  special  district  in  said  county  where  the  board  of  educa- 
tion now  consists  of  six  members,  there  shall  be  chosen  at  the  next  an- 
nual election  for  school  officers  by  ballot  on  the  second  Monday  of 
April,  one  member  to  serve  for  three  years  and  annually  thereafter  two 
members  to  serve  for  three  years,  except  every  third  year,  when  only  one 
person  shall  be  elected  to  serve  for  three  years ;  five  days'  notice  shall 
be  given  of  such  election.  The  members  of  such  boards  now  in 
office  and  those  hereafter  elected  shall  serve  until  their  successors  are 
elected  and  qualified ;  provided  further,  that  the  first  election  under 
this  act  in  village  districts  shall  not  take  place  until  the  first  Monday . 
of  April,  1884. 
§  2.     This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  authorize  boards  of  education  in  cities  of  the  second  grade  of  the 
first  class  to  levy  a  tax  for  certain  purposes  therein  specified. 

[Pasted  and  took  effect  March  16,  1887:  84  v.  92.] 

„,     ,    .  [86951  §  I .     Beit  enatted  by  the  General  Assembly  of  the  State  of  Ohio, 

Cleveland:  pro-        ,,„'-      ,J?/-j  •         •         '-  e     1  jj         i-,/-i 

viding  for  the  man-  1  hat  boatds  of  cducation  m  Cities  of  the  second  grade  of  the  first  class 
s^hOT?  c"hi'idr°e'ii  in  "^^X  annually  levy  on  each  dollar  valuation  of  a  taxable  property,  1-5 
public  or  private  of  One  mill  additional  to  that  now  allowed ;  the  proceeds  of  said  levy 
"  "" '  td  bfe  applied  toward  providing  manual  and  domestic  training  for  the 

children  of  the  schools  of  said  city,  and  said  board  may  expend  such 
part  of  said  proceeds  as  it  may  deem  expedient  in  providing  tuition 
for  such  children  in  any  manual  training  school  that  has  been  or  may 
be  founded  in  said  city ;  provided,  that  at  each  annual  election  the  cor- 
poration controlling  said  school  shall  choose  as  directors,  at  least  six 
persons,  who  shall  be  named  by  such  board  of  education,  and  shall 
also  choose  as  a  director  the  superintendent  of  the  public  schools. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorize  boards  of  education  in  cities  of  the  first  grade  of  the 
second  class  to  establish  manual  training  schools,  and  to  provide  for  their 
equipment  and  maintenarue. 

[Passed  and  took  effect  April  14,  1888 :  85  v.  351.] 

[8696]  §  I .  BeU  enacted  by  the  Central  Assembly  of  the  State  of  Ohio, 
That  boards  of  education  in  cities  of  the  first  grade  of  the  second 
class  be  and  they  are  hereby  authorized  to  make  a  levy  of  five-tenths 
(5-10)  of  a  mill  upon  each  dollar  valuation  of  the  taxable  property  of 
such  cities  in  addition  to  the  levy  authorized  for  other  i)urposes,  the 
proceeds  of  such  levy  to  be  used  for  the  purpose  of  purchasing  sites 
for,  and  erecting  manual  training  schools  thereon,  such  levy  to  run  for 
the  term  of  five  years,  at  the  end  of  which  time  a  levy  of  one-fifth 
(i-S)  of  one  mill  annually  is  hereby  authorized  for  the  maintenance  of 
such  school. 
Issue  of  bonds.  [8697]  §  2.     That  such  boards  of  education  are  hereby  authorized 

to  issue  bonds  in  anticipation  of  such  levy  of  five-tenths  (5-10)  of  one 
mill,  said  bonds  to  bear  interest  at  not  more  than  five  (5)  per  cent,  per 
annum,  payable  in  five  (5)  years,  and  to  be  sold  at  not  less  than  their 
par  value. 
§  3.     This  act  shall  take  effect  from  and  after  its  passage. 
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An  Act  to  autkorite  the  imiesiment  of  interest  accumulating  on  the  Agricult- 
ural College  Fund. 

[Passed  February  lo,  1870 :  67  v.  15.] 

[8098]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  computation  ,nd 
That  the  auditor  of  state  be  and  is  required  to  compute  the  interest  investment  of  in- 
which  has  accrued  and  will  accrue  on  the  agricultural  college  scrip  """' 
fund  since  the  same  has  been  sold,  to  July  first,  one  thousand  eight 
hundred  and  seventy,  compounding  the  same  by  semi-annual  rests  on 
the  first  day  of  January  and  the  first  day  of  July  in  each  year ;  and  on 
the  fifteenth  day  of  June,  eighteen  hundred  and  seventy,  to  transfer 
the  sum  so  arising  to  the  said  college  fund,  and  invest  the  same  in  the 
interest  bearing  bonds  of  the  state,  in  the  same  manner  as  the  princi- 
pal of  the  said  fund  is  now  invested. 

[8699]  §  2.     That  on  the  first  day  of  July,  eighteen  hundred  and  Theiaoie. 
seventy,  and  every  six  months  thereafter  (viz :  on  the  first  day  of  Jan- 
uary and  July,  respectively),  the  auditor  of  state  shall  invest  the  in- 
terest of  said  funds  falling  due  in  the  same  manner  as  the  principal  is 
now  invested.  ' 

§3.     This  act  to  take  effect  and   be  in  force  from  and  after  its 
passage. 

An  Act  to  establish  and  maintain  an  Agricultural  and  Mechanical  College 

in  Ohio. 

[Passed  and  took  effect  March  2a.  1870;  67  v.  ao.] 

[8700]  §  I.     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  EsubUshment  and 
That  a  college,  to  be  styled  The  Ohio  Agricultural  and  Mechanical  «y'«  "f  "'lege. 
College,  is  hereby  established  in  this  state,  in  accordance  with  the 
provisions  of  an  act  of  congress  of  the  United  States,  passed  July  2d, 
1862,  entitled  "an  act  donating  public  lands  to  the  several  states  and 
territories  which  may  provide  colleges  for  the  benefit  of  agricultural  *         , 

and  mechanic  arts,"  and  said  college  to  be  located  and  controlled  as 
hereinafter  provided.  The  leading  object  shall  be,  without  excluding 
other  scientific  and  classical  studies,  and  including  military  tactics,  to 
teach  such  branches  of  learning  as  are  related  to  agricultural  and 
mechanic  arts. 

§§  2  and  3.     [Amended  April  16,  1874:  71  v.  78;  and  repealed  April 
20,  1877  :  74  V.  100.] 

[8701]  §4.     The  trustees  and  their  successors  in  oflfice  shall  be  style  and  pow«r« 
styled  the  "  Board  of  Trustees  of  the  Ohio  Agricultural  and  Mechan-  "f '">"ees. 
ical  College,"  with  the  right^as  such,  of  suing  and  being  sued,  of  con- 
tracting and  being  contracted  with,  of  making  and  using  a  common 
seal,  and  altering  the  same  at  pleasure. 

[8702]  §  5.     The  board  of  trustees  shall  have  power  to  adopt  by-  pu,ther  powen 
laws,  rules  and  regulations  for  the  government  of  said  college ;  to  elect  and  duties. 
a  president;  to  determine  the  number  of  professors  and  tutors,  elect 
the  same,  and  fix  their  salaries.     They  shall  also  have  power  to  re-  r- 

move  the  president  or  any  professor  or  tutor  whenever  the  interests  of 
the  college,  in  their  judgment,  shall  require;  to  fix  and  regulate  the 
course  of  instruction,  and  to  prescribe  the  extent  and  character  of  ex- 
periments to  be  made. 

%6.     [JiepealedAprilt6,iSu-nv-7^]  ^^    ,,„».    ^ 

[8708]  §  7.     The  college  shall  be  open  to  all  persons  over  fourteen  Zm^i'^X^ 
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years  of  age,  subject  to  such  rules  and  regulations  and  limitations,  as 
to  numbers  from  the  several  counties  of  the  state,  as  may  be  prescribed 
by  the  board  of  trustees :  provided,  that  each  county  shall  be  entitled 
to  its  just  proportion,  according  to  its  population.  The  board  may 
provide  for  courses  of  lectures,  either  at  the  seat  of  the  college  or 
<  elsewhere  in  the  state,  which  shall  be  free  to  all. 

Prerogative  «f  the      [8704]  S  8.     The  board  of  trustees  shall  have  the  general  super- 
y  trustees.  visioH  oF  all  lands,  buildings  and  other  property  belonging  to  said 

college,  and  the  control  of  all  expenses  therefor;  provided  always 
,' '  that  said  board  shall  not  contract  any  debt  not  previously  authorized 

by  the  general  assembly  of  the  state  of  Ohio. 
Officers  of  the  [8705]  *5  9-     The  board  of  trustees  shall  annually  elect  one  of  their 

^  board.  number  chairman,  and  in  the  absence  of  the  chairman  shall  elect  one 

of  their  number  temporary  chairman,  and  shall  have  power  to  appoint 
a  secretary,  treasurer  and  librarian,  and  such  other  officers  as  the  inter- 
ests of  the  college  may  require,  who  may  or  may  not  be  members  of 
the  board ;  and  shall  hold  their  offices  for  such  term  as  said  board 
,  shall  fix,  subject  to  removal  by  said  board,  and  shall  receive  such  com- 

p  pensation  as  the  board  shall  prescribe.     The  treasurer  shall,  before 

entering  upon  the  duties  of  his  office,  give  bond  to  the  state  of  Ohio 
I  in  such  sum  as  the  board  may  determine,  which  bond  shall  not  be  for 

a  less  sum  than  the  probable  amount  that  will  be  under  his  control  in 
any  one  year,  conditioned  for  the  faithful  discharge  of  his  duties  and 
the  payment  of  all  moneys  coming  into  his  hands,  said  bond  to  be  ap- 
proved by  the  attorney-general  of  the  state.  ■ 
§  lo.     \Repeakd  April  20,  1877:  74  V.  100.] 
Board  mav  receive      [87061  §  II.     The  board  of  trustees  shall  have  power  to  receive 
devises  of  iind,  etc.  ^^  hold  in  trust,  for  the  use  and  benefit  of  the  college,  any  grant  or 
devi.se  of  land,  and  any  donation  or  bequest  of  money  or  other  per- 
sonal property,  to  be  applied  to  the  general  or  special  use  of  the  col- 
lege ;  all  donations  or  bequests  of  money  shall  be  paid  to  the  state 
treasurer,  and  invested  in  the  same  manner  as  the  endowment  fund  of 
the  college,  unle.ss  otherwise  directed  in  the  donation  or  bequest. 
^         '  §12-     {Repealed  April  20,  1877:  74  V.  100.] 

Title  of  lands  to  be  [8707]  §  1 3.  The  title  for  all  lands  for  the  use  of  said  college,  shall 
vested  in  the  5ute,  be  made  in  fee  simple  to  the  state  of  Ohio,  with  covenants  of  seizin 
"'^'  and  warranty,  and  no  title  shall  be  taken  to  the  state  for  purposes 

aforesaid  until  the  attorney-general  shall  be  satisfied  that  the  same  is 
free  from  all  defects  and  incumbrances. 


§  14.     \Repcaled  April  20,  1877  :  74  v.  100.] 
[8708'  ^-  -  •     -  • 


'$ 


Attorney-general  [8708]  §15.  The  attomey -general  of  the  state  shall  be  the  legal 
rf  the'board''"''  adviser  of  said  board  of  trustees,  and  he  shall  institute  and  prosecute 
all  suits  in  behalf  of  the  same,  and  shall  receiv.e  the  same  compensa- 
tion therefor  as  he  is  entitled  to  by  law  for  suits  brought  in  behalf  of 
the  asylums  of  the  state.  * 

§  16.     [Repealed  April  20,  1877  :  74  v.  100.] 
Location  of  the  [8709]  §  1 7.     It  shall  be  the  duty  of  the  board  of  trustees  to  per- 

eoiiege.  manently  locate  said  agricultural  and  mechanical  college  upon  lands, 

not  less  than  one  hundred  acres,  which  in  their  judgment  is  best 
suited  to  the  wants  and  purf>oses  of  said  institution,  the  same  being 
reasonably  central  in  the  state,  and  accessible  by  railroad  from  differ- 
ent parts  thereof,  having  regard  to  healthiness  of  location,  and  also 
regarding  the  best  interests  of  the  college  in  the  receipt  of  moneys, 
lands  or  other  property  donated  to  said  college  by  any  county,  town 
or  individual,  in  consideration  of  the  location  of  said  college  at  a< 
given  place :  provided,  it  shall  require  a  three-fifths  vote  of  the  trustees 
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to  make  said  location ;  and  provided  further,  that  said  location  shall  be. 
made  on  or  before  the  fifteenth  day  of  October,  1870 ;  provided  further, 
that  any  person  acting  as  a  trustee,  who  shall  accept  or  receive,  directly  S>«»<*'y  provi»ofc 
or  indirectly,  any  sum  or  amount  from  any  person  or  persons,  to  use 
their  influence  in  favor  of  the  location  of  said  college  at  any  particular 
point  or  place,  shall  be  held  to  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  by  any  court  of  compAent  jurisdiction,  shall  be  fined 
in  any  sum  not  less  than  one  thousand  nor  more  than  ten  thousand 
dollars;  provided  further,  that  in  the  location  of  said  college  the  said 
trustees  shall  not  in  any  event  incur  any  debt  or  obligation  exceeding 
forty  thousand  dollars ;  and  if,  in  their  opinion,  the  interests  of  the  col- 
lege can  not  be  best  promoted  without  a  larger  expenditure  for  the  loca- 
tion than  that  sum,  then  they  may  delay  the  permanent  location  of  the 
same  until  the  third  Monday  of  January,  187 1,  and  report  their  pro- 
ceedings and  conclusions  to  the  general  assembly :  provided  further, 
that  said  college  shall  not  be  located  until  there  are  secured  thereto  for 
such  location,  donations  in  money  or  unincumbered  lands  at  their  cash 
valuation,  whereon  the  college  is  to  be  located,  or  in  both  money  and 
such  lands,  a  sum  equal  to  at  least  one  hundred  thousand  dollars. 

§  18.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  accepting  the  act  of  Congress  of  the  United  States,  approved  Feb- 
ruary 18,  1871,  ceding  to  the  state  of  Ohio  certain  lands  in  the  Vitginia 
Military  District,  and  to  provide  for  the  disposal  of  the  same,  and  to 
repeal  certain  cuts  hereinafter  mentioned. 

[Passed  and  took  effect  April  3,  1873 :  70  v,  107.] 

[8710]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  *'3;*j'j^*^  ' 
That  the  unsurveyed  and  unsold  lands  ceded  to  the  state  of  Ohio  by  a  see  Sup. 
certain  act  of  congress  of  tne  United  States,  approved  February  i8, 
1871,  situate  and  being  in  the  Virginia  Military  District  between  the 
Great  Scioto  and  the  Little  Miami  rivers  in  said  state,  be  and  the  same 
are  hereby  accepted  by  the  state  of  Ohio,  subject  to  the  provisions  of 
said  act. 

J 8711]  §  2.     That  the  trustees  of  the  Ohio  Agricultural  and  Mechan-  compensation  for 
I  College  are  hereby  authorized  to  demand  from  all  persons  who  may'^e'demandeti 
have  destroyed  or  converted  any  timber  growing  upon  the  lands  ceded  *"=• 
to  the  state  of  Ohio,  as  stated  in  the  act  to  which  this  is  supplementary, 
since  the  date  of  said  act  of  congress  ceding  said  lands  to  the  state  of 
Ohio,  full  compensation  for  the  timber  so  destroyed  or  converted,  and 
for  all  damages,  and  if  payment  shall  be  refused,  to  institute  proper 
proceedings  in  the  name  of  said  Ohio  Agricultural  and  Mechanical 
College,  in  any  court  of  competent  jurisdiction,  to  recover  the  same 
with  damages  and  costs  of  suit:  provided,  that  the  provisions  of  this 
section  shall  not  apply  to  timber  taken  from  the  one  hundred  and  sixty 
acres  by  any  jjerson  who  shall  obtain  the  title  to  the  same  under  sec- 
tion three  of  this  act. 

[8712]  §  3.     The  title  of  said  lands  is  hereby  vested  in  the  trustees  of  vMted'in'^«t«e» 
the  Ohio  Agricultural  and  Mechanical  College,  for  the  benefit  of  said  of  agricultural 
college ;  and  said  trustees  are  hereby  required  to  cause  a  complete  sur-  ">"««••  "•^• 
vey  of  said  lands  to  be  immediately  made,  and  a  correct  plat  thereof 
to  be  returned  to  said  trustees,  and  to  ascertain  and  set  off,  in  reason- 
ably compact  form,  by  accurate  boundaries  to  each  occupant  who  was 
in  actual  possession  of  and  living  upon  any  of  said  lands  at  the  time 
of  the  passage  of  said  act  of  congress,  as  provided  therein,  or  their 
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heirs  and  assigns,  a  mtct  not  exceeding  forty  acres;  and  upon  the  pay- 
ment, by  the  claimant,  of  the  cost  of  surveying  and  making  the  deed, 
the  said  trustees  shall  make  and  deliver  to  said  claimant  a  deed  for 
said  tract ;  and  if  any  such  occupant  shall  have  been  in  such  actual  pos- 
session of  more  than  forty  acres,  and  is  desirous  of  holding  the  same, 
he  shall  be  entitled  to  have  in  addition  to  said  forty  acres,  any  number 
of  acres  not  exceeding,  with\aid  forty  acres,  the  number  of  one  hun- 
dred and  sixty  acres,  to  be  in  reasonably  compact  form,  by  paying  for 
the  said  excess  over  forty  acres,  the  sum  of  one  dollar  per  acre ;  and  if 
any  claimant  under  the  provisions  of  this  act  shall  desire  to  purchase 
any  tract  of  land  adjoining  said  forty  acres,  not  exceeding,  including 
said  forty  acres,  the  amount  of  one  hundred  and  sixty  acres,  of  which 
said  claimant  shall  have  been  in  actual  possession,  but  does  not  desire 
to  purchase  the  same  at  one  dollar  per  acre,  said  trustees,  upon  no- 
tice by  said  claimant,  shall  cause  said  tract  or  part  of  tract  to  be  sold 
separate  from  other  tracts  of  land  at  a  valuation  fixed  upon  by  the 
appraisers  named  in  this  act,  payable  one-third  at  the  date  of  the  sur- 
vey, and  the  residue  in  two  equsJ  annual  installments,  with  interest  at 
six  per  cent.,  payable  annually,  and  upon  full  payment  being  made 
with  the  cost  of  survey  and  conveyance,  said  trustees  shall  make  and 
deliver  to  such  claimant,  his  or  her  heirs  or  assigns,  a  deed  for  said 
excess  over  said  forty  acres :  provided,  that  any  person  claiming  the 
benefit  of  the  provisions  of  this  section  as  occupant,  shall  comply  in 
all  respects  with,  and  be  subject  to  the  provisions  of  the  thirteenth  sec- 
tion of  the  act  of  congress,  approved  September  4,  1841,  entitled  an 
act  to  appropriate  the  proceeds  of  the  sales  of  the  public  lands  and  to 
grant  pre-emption  rights,  and  to  the  rules  and  regulations  of  the  general 
land  office  of  the  United  States  relating  to  proof  for  the  establishment 
of  pre-emptor's  claims :  provided,  however,  that  the  affidavit  required 
by  said  thirteenth  section  of  said  act  of  congress  may  be  made  before 
any  justice  of  the  peace  or  other  officer  authorized  to  administer  oaths. 
[8i713]  §  4.  All  the  unsurveyed  and  unsold  lands  in  said  military 
district,  not  occupied  as  aforesaid,  shall  be  divided  by  said  trustees 
into  such  tracts,  not  exceeding  five  hundred  acres  in  any  one  boundary, 
as  will  be  most  advantageous,  reference  being  had  to  the  quality  of 
said  lands  and  the  uses  to  which  they  will  be  applied ;  the  boundaries 
to  all  such  tracts  and  divisions  shall  be  accurately  surveyed,  and  the 
lines  of  each  tract  plainly  marked,  and  substantial  stone  monuments 
firmly  placed  at  the  principal  corners.  The  character  of  the  soil, 
water-courses,  elevation  of  hills,  timber,  ledges,  or  stratas  of  the  Wa- 
verly  building  stone,  iron  ore,  fire  clay,  and  limestone,  shall  be  fully 
noted  by  the  surveyors  on  dieir  plats  and  in  their  field-books.  AU 
the  tracts  so  divided  and  surveyed  shall  be  numbered  in  consecutive 
order,  commencing  with  die  tracts  in  Adams  county,  and  so  continu- 
ing until  all  said  lands  in  said  district  shall  be  platted  and  numbered; 
which  numbers  shall  be  shown  upon  the  plat^,  and  the  said  plats  shall 
correctly  indicate  all  township  lines.  The  said  lands,  when  so  divided, 
surveyed  and  numbered,  shall  be  appraised  in  separate  tracts  at  their 
true  value  in  money,  by  three  qualified  freehold  residents  in  said  state, 
to  be  summoned  by  said  trustees,  or  any  committee  of  theirs.  Said 
appraisers,  before  entering  upon  their  duties,  shall  take  and  subscribe 
an  oath  before  competent  authority  honestly  and  imp>artially  to  appraise 
all  such  lands,  and  to  perform  all  other  duties  in  relation  thereto;  th^ 
shall  each  be  paid  two  dollars  a  day  for  their  services,  and  their  ex- 
penses allowed  them ;  they  shall  make  due  return  of  all  their  ^praise- 
ra«nts  to  said  trustees,  which,  with  all  said  plats  and  surv^s,  shall  be 
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delivered  by  them  to  the  auditor  of  state,  and  the  same  shall  be  re- 
corded in  the  office  of  said  auditor  in  suitable  books  to  be  provided 
for  such  purpose;  which,  with  all  such  original  pkts,  surveys  and 
papers,  shall  fortn  a  part  of  the  public  recor<£  of  the  state  in  the  land 
department  of  said  office. 

[8714]  §  5-  And  the  said  trustees  are  hereby  authorized  and  tt-  To  be  sold  at  pri- 
quired  to  sell  all  of  said  lands  at  public  or  private  sale,  at  a  price  not  less  ™" '" ''"'''''  "^ 
than  the  appraised  value  thereof,  on  such  terms  for  cash  and  credit  as 
may  be  agreed  upon  between  the  purchaser  and  said  trustees  or  any  au- 
thorized agent  of  theirs :  provided,  dial  the  first  payment  shall,  in  every 
case,  be  not  less  than  one-third  of  the  appraised  value  of  such  tract ; 
all  deferred  payments  shall  bear  six  per  cent,  interest,  to  be  paid  annu- 
ally, and  said  trustees  may,  in  their  discretion,  extend  subsequent 
annual  payments  through  a  period  not  exceeding  five  years.  All  pub- 
lic sales  of  said  lands  shall  be  by  auction,  at  the  front  door  of  the  court 
house  of  the  county  in  which  these  lands  so  offered  lie,  after  having  been 
advertised  five  consecutive  weeks  in  a  newspaper  published  and  gener- 
ally circulated  in  such  county;  such  notices  of  sale  shall  contain  a 
sufficient  description  of  the  premises  to  clearly  identify  the  same,  with 
a  statement  of  the  terms  of  payment  and  the  amount  of  appraisement, 
and  all  such  public  sales  shall  be  made  at  such  times  as  said  trustees 
shall  deem  expedient ;  and  in  case  such  land  or  any  tract  thereof  shall 
not  sell  for  the  amount  of  the  appraisement  at  such  public  sale,  then 
upon  the  same  being  again  offered  as  aforesaid  at  public  sale,  the  same 
may  be  sold  for  any  sum  not  less  than  three-fourths  of  the  appraise- 
ment :  provided,  that  no  trustee  of  said  college  or  appraiser  of  said 
land  shall  be  the  purchaser  of  any  of  said  lands  at  any  such  sale  or 
sales,  either  directly  or  indirectly.  The  said  trustees  shall  cause  all  contracts  of  s*i« 
contracts  for  the  sale  of  said  lands  to  be  printed  or  written  in  a  book  «'J^'»«  recorded, 
or  books  stating  the  consideration  and  terms  of  all  sales,  which  said 
contracts  shall  be  signed  in  duplicate  by  the  said  trustees  or  any  author- 
ized agent  of  theirs,  and  by  the  purchaser  or  purchasers,  one  copy  of 
which  shall  be  preserved  in  said  book,  and  the  other  shall  be  delivered 
to  the  purchaser  at  the  time  the  same  shall  be  signed;  and  every  pur- 
chaser shall  execute  his  promissory  note  or  notes,  with  interest,  pay- 
able as  aforesaid,  for  all  deferred  payments,  which  notes  shall  be  non- 
negotiable,  and  payable  to  said  college  at  such  place  or  places  as  may 
be  directed  by  said  trustees ;  and  upon  full  payment  being  made  by  the 
purchaser,  his  heirs  or  assigns,  for  any  such  land,  every  such  person 
shall  be  entitled  to  receive  a  conveyance  therefor  in  fee  simple  by  deed 
of  said  trustees,  executed  by  the  president  of  the  board,  under  the 
corporate  seal  of  said  college ;  and  all  lands  disposed  of  under  the 
provisions  of  this  aot,  shall  be  returned  by  said  trustees  to  the  auditors 
of  the  counties  in  which  they  are  situate,  and  by  them  be  placed  on 
the  duplicate  for  taxation. 

[8716J  §  8433.  The  proceeds  of  the  sales  of  such  lands,  or  so  much  Trustees  of  Ohio 
thereof  as  may  be  necessary,  after  the  payment  out  of  the  same  of  all  may%re«"Mi-'' 
the  necessary  expenses  of  survey  and  sale  remaining  uncertified  into  deoces  for  faculty 
the  treasury  of  said  state,  may  be  used  by  said  trustees  in  building  and 
mainta[in]ing  upon  the  lands  of  said  university  a  suitable  number  of 
houses,  adapted  to  use  as  family  residences,  for  the  use  of  members  of  ioid§6.3  ,fi 

the  faculty  of  said  universit]^,  for  which  use  a  fair  and  reasonable  rent  J  "^ 

shall  be  paid  to  said  university.     Said  buildings  shall  be  erected  under  ;"  j 

the  provisions  of  title  six  [part  first],  of  the  revised  statutes  of  Ohio,  •  VS 

and  the  said  trustees  shall  annually  report  to  the  governor  a  detailed  ^j 

statement  of  receipts  and  disbursements  in  the  execution  of  the  trusts  '  ^ 
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under  the  provisions  of  this  act.     [As  amended  April  17,   1882 :  79 
V.  144.1 
Acu  repealed.  [8716]  §  7.     The  act  entitled  an  act  to  sell  lands  ceded  to  the  stote 

of  Ohio  by  the  congress  of  the  United  States  by  act  of  congress, 
approved  February  18,  187 1,  passed  March  26,  1872,  and  the  act  sup- 
plementary thereto  and  amendatory  thereof,  passed  April  29,  1872,  be 
and  they  are  hereby  repealed :  provided,  that  the  passage  of  this  act 
shall  in  nowise  affect  the  validity  of  the  transactions  of  said  board  of 
trustees,  or  rights  vested  in  any  person,  under  the  provisions  of  said 
acts;  and  this  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


■;■ 

To  b«  known  as 
"Th«  Ohio  State 
University." 

To  be  governed  by 
board  of  seven 
trustees;  how  and 
by  whom  ap- 
pointed. 

1 

Their  terms  of 
Office. 

'J'." ', 

•■■■■.' 

r- . 

1.  1. 

To  be  paid  their 
expenses  while  en- 
gaged in  discharge 
of  duties.  ^ 

Powers  and  duties 
of  board. 

i 


Collections  of 
specimens. 


If  eetings  of  board 
of  trustees. 


An  Act  to  reorganize  and  change  the  name  of  the  Ohio  agricultural  and 
mechanical  college,  and  to  repeal  certain  acts  therein  named. 

[Passed  and  took  effect  May  i,  1878:  75  v.  126.] 

[8717]  §1.  Be  it  enacted  b}>  the  General  Assembly  of  the  StaU  0/ Ohio, 
That  the  educational  institution  heretofore  designated  as  the  Ohio  ag- 
ricultural and  mechanical  college  shall  be  known  and  designated  here- 
after as  "The  Ohio  State  University." 

[8718]  §  2.  The  government  of  said  university  shall  be  vested  in  a 
board  of  seven  trustees,  who  shall  be  appointed  by  the  governor  of  the 
state,  with  the  advice  and  consent  of  the  senate ;  but  no  trustee,  or 
his  relation  by  blood  or  marriage,  shall  be  eligible  to  any  professorship 
or  position  in  the  university,  the  compensation  for  which  is  payable 
out  of  the  state  treasury,  or  said  college  fund. 

[8719]  §  3.  The  members  of  said  board  of  trustees,  and  their  suc- 
cessors, shall  hold  their  offices  for  the  term  of  seven  years  each :  pro- 
vided, that  the  trustees  first  appointed  under  the  provisions  of  this 
act  shall  hold  their  terms  for  one,  two,  three,  four,  five,  six,  and  seven 
years,  respectively,  to  be  fixeb  by  the  governor  in  their  commissions. 
In  case  a  vacancy  shall  occur  from  death  or  other  cause,  the  appoint- 
ment shall  be  for  the  unexpired  term.  The  trustees  shall  not  receive 
any  compensation  for  their  services,  but  they  shall  be  paid  their  rea- 
sonable and  necessary  expenses  while  engaged  in  the  discharge  of 
their  official  duties. 

[8720]  §  4.  The  board  of  trustees  shall  have  power,  and  it  is  made 
their  duty,  to  collect,  or  cause  to  be  collected,  specimens  of  the  vari- 
ous cereals,  fruits,  and  other  vegetable  products,  and  to  have  experi- 
ments made  in  their  reproduction  upon  the  lands  of  the  university, 
and  to  make  report  of  the  same,  from  year  to  year,  together  with  such 
other  facts  as  may  tend  to  advance  the  interests  of  agriculture. 

[8721]  §  5.  The  board  of  trustees  shall  have  power,  and  it  is  hereby 
made  their  duty  to  secure  and  keep  in  the  said  university  a  collection 
of  specimens  in  mineralogy,  geology,  zoology,  botany,  and  other  speci- 
mens pertaining  to  natural  history  and  the  sciences ;  and  it  shall  be 
the  duty  of  the  president  of  the  university  to  collect  and  deposit  in 
the  said  university,  in  such  manner  as  shall  be  directed  by  the  trustees, 
a  full  and  complete  set  of  specimens  as  collected  by  him  and  his 
assistants,  together  with  a  brief  description  of  the  character  of  the 
same,  and  where  obtained ;  and  the  said  specimens  shall  be  properly 
classified  and  kept  for  the  benefit  of  said  university. 

[8722]  §  6.  The  first  meeting  of  the  members  of  the  board  shall 
be  called  by  the  governor,  as  soon  after  the  appointment  of  said  board 
as  convenient,  to  be  held  at  said  university,  in  Columbus,  Ohio.  All 
succeeding  meetings  shall  be  called  in  such  a  manner,  and  at  such 
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times  as  the  board  may  prescribe.  The  said  board  shall  meet  at  least 
three  times  annually,  and  at  such  other  times  as  they  may  think  neces- 
sary for  the  best  interest  of  the  said  university.  A  majority  of  the 
board  of  trustees  present  at  any  meeting  shall  constitute  a  quorum  to 
do  business :  provided,  a  majority  of  all  the  board  shall  be  required  to 
elect  or  remove  a  president  or  professor. 

[8723]  §  7.     The  board  of  trustees  shall  cause  to  be  made,  on  or  SgSS'made'and**" 
betore  the  first  day  of  January  of  each  year,  a  report  to  the  governor  whattoconuin. 
of  the  condition  of  said  university;  the  amount  of  receipts  and  disburse- 
'  ments,  and  for  what  the  disbursements  were  made ;  the  number  of 
professors,  officers,  teachers,  and  other  employes,  and  the  position 
and  compensation  of  each ;  the  number  of  students  in  the  several  de- 
partments and  classes,  and  the  course  of  instruction  pursued  in  each ; 
also,  an  estimate  of  the  expenses  for  the  ensuing  year ;  a  statement 
showing  the  progress  of  said  university,!  recording  any  improvements 
and  experiments  made,  with  their  costs,  and  the  results,  and  such  other 
matters  as  may  be  supposed  useful.     There  shall  be  printed,  under  the  Printiiig  and  dis- 
provisions  of  section  seven  of  the  act  passed  March  30,  1875  (O.  •"'»"«>'•  of  "port 
L.,  vol.  72,  p.  179),  in  pamphlet  form,  one  thousand  copies  of  said 
report  for  the  general  assembly,  one  thousand  [copies]  for  the  president 
and  faculty  of  said  college,  and  three  thousand  copies  for  distribution 
by  the  trustees  in  their  several  districts,  in  such  manner  as  they  shaU 
deem  best  for  the  interest  of  said  university.     The  president  of  said 
university  shall  transmit  by  mail  one  copy  to  the  secretary  of  the  in- 
terior, and  one  copy  to  each  of  the  colleges  which  are  or  may  be  en- 
dowed under  the  provisions  of  the  act  of  congress  of  July  2,  1862. 

[87S4]  §  8.     All  funds  derived  from  the  sale  of  land  scrip  issued  to  £S3*''„'"'"  "''J*' 
the  state  of  Ohio  by  the  United  States,  in  pursuance  of  the  aforesaid  act  part  o"irre°dudbie 
of  congress,  together  with  the  interest  accumulated  thereon,  shall  con-  ^a^e  mdd'to  imt-"' 
stitute  a  part  of  the  irreducible  debt  of  the  state,  the  interest  upon  ver»ity. 
which,  as  provided  by  the  act  of  February  10,  1870  (O.  L.,  v.  67,  p. 
15),*  shall  be  paid  to  the  university  by  the  auditor  of  state,  upon  the 
requisition  of  the  commissioners  of  the  sinking  fund,  issued  on  the 
certificate  of  the  secretary  of  the  board  of  trustees,  that  the  same  has 
been  appropriated  by  said  trustees  to  the  endowment,  support  and 
maintenance  of  the  university,  as  provided  in  the  act  of  congress 
aforesaid. 

[8725]  §  9.     That  said  board  of  trustees  shall  fix  the  compensation  Board  of  trustees 
for  the  faculty,  teachers,  and  all  other  employes  of  the  university :  ^0*  of  "facui^ 
provided,  that  the  compensation  for  the  services  of  the  president  of  teachers,  etc. ' 
said  university  shall  not  exceed  three  thousand  dollars,  and  that  of 
the  professors  twenty-five  hundred  dollars  per  annum. 

[8726]  §  8448.  It  shall  be  the  duty  of  the  board  of  trustees,  in  connec-  Branches  pre^ 
tion  with  the  faculty  of  the  university,  to  provide  for  the  teaching  of  Jtlte'untiCTdtfi 
such  branches  of  learning  as  are  related  to  agriculture  and  the  me- 
chanic arts,  mines,  and  mine  engineering,  and  military  tactics,  and  ,q,j  ,  ^j 
such  other  scientific  and  classic  studies  as  the  resources  of  the  fund 
will  permit.     [As  amended  April  15,  1880:  77  V.  227.] 

4^  II.     That  the  act  passed  April  20,  1877  (O.  L.,  vol.  74,  p.  100),  [Repeab.] 
entitled  "an  act  to  regulate  the  Ohio  agricultural  and  mechanical  col- 
lege in  Ohio,  and  to  repeal  certain  acts  therein  named,"  and  all  parts 
of  acts  repealed  by  said  act,  are  hereby  repealed. 

§  12.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


«  See  said  act,  J  8698  et  seq.,  above. 
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Ohio  state  univer- 
<ity:  estabGshment 
of  a  school  of 


Course  of  study; 
school  apparatus, 
etc. 


Employment  and 
duties  of  in*truo- 
tors. 


Cabinet  of  spec!- 
I  to  be  kept. 


Appropriation. 


Ah  Act  to  establish  a  school  of  mines  and  mine  engineering  in  the  Ohio  t^ 
ricultural  and  mechanical  college. 

[Passed  and  took  effect  May  7,  1877:  74  v.  316;  amended  April  4,  1S88:  85  v.  155.] 

[8727]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  trustees  of  the  Ohio  state  university  be  and  they  are  hereby 
required  to  establish  in  said  university,  a  school  of  mines  and  mine 
engineering,  in  which  shall  be  provided  the  means  for  studying  scien- 
tifically and  experimentally  the  survey,  opening,  ventilation,  care  and " 
working  of  mines ;  and  said  school  shall  be  provided  with  a  collection 
of  drawings,  illustrating  the  manner  of  opening,  working  and  venti- 
lating mines,  and  with  the  necessary  instruments  for  surveying,  measur- 
ing air,  examining  and  testing  the  noxious  and  poisonous  gases  of 
mines,  and  (also)  with  (the)  n^odels  of  the  most  improved  machinery 
for  ventilating  and  operating  (all  the  various  kinds  of)  mines  with 
safety  to  the  lives  and  health  of  those  engaged.  Said  school  shall  also 
be  provided  with  complete  mining  laboratories  for  the  analysis  of  coals, 
ores,  fire-clays  and  other  minerals,  and  with  al)  the  necessary  apparatus 
for  testing  the  various  coals,  ores,  fire-clays,  oils,  gases,  and  other 
minerals.     \As  amended  April  ^,  1888:  85  v.  155.] 

[8728]  §  2.  Said  trustees  shall  employ  competent  persons  to  give 
instruction  in  the  most  (improved  and)  successful  methods  of  opening, 
(and  operating,)  surveying  and  inspecting  mines,  including  the  methods 
and  machinery  employed  for  extracting  coal,  ore,  fire-clay,  oil,  gas  and 
other  minerals  firom  the  pit's  mouth  and  for  facilitating  the  ascent  and 
descent  of  workmen,  the  draining  and  freeing  of  mines  from  water, 
the  causes  of  the  vitiation  of  air,  the  quantities  of  fresh  air  required 
under  various  circumstances,  natural  ventilation,  mechanical  venti- 
lation by  flues  and  fans,  and  other  ventilating  machinery,  the  use  oi 
air  engines,  air  compressors  and  coal  cutting  machinery ;  also  instruc- 
tion in  the  various  uses  of  coals,  ores,  fire-clays,  oils,  gases  and  other 
minerals,  and  the  methods  of  testing,  analyzing  and  assaying  such 
minerals ;  also  the  methods  employed  in  the  metallurgical  and  other 
processes  in  the  reduction  of  ores  and  in  determining  the  qualities  of 
metals,  particularly  iron  and  steel,  as  shown  by  practical  and  labora- 
tory tests ;  and  there  shall  be  kept  in  a  cabinet  properly  arranged  for 
ready  reference  and  examination,  suitably  connected  Mrith  said  school 
of  mines,  (samples  of  the)  specimens  from  the  various  mines  in  the 
state,  which  may  be  sent  for  analysis,  together  with  the  names  of  the 
mines  and  their  localities  in  the  counties  from  which  they  were  sent, 
and  the  analysis  and  a  statement  of  their  properties  attached ;  (it  shall 
also  be  his  duty  to  furnish  analysis  of  all  minerals  found  in  the  state 
and  sent  to  him  for  that  purpose  by  residents  of  this  state).  [As 
amended  April  ^,  1888:  85  v.  155.] 

§  3.  There  is  hereby  appropriated  out  of  the  general  revenue  fund 
the  sum  of  three  thousand,  five  hundred  dollars  ($3,500),  to  be  ex- 
pended in  the  equipment,  support  and  maintenance  of  said  school  of 
mines,  as  provided  for  in  the  first  and  second  sections  of  this  act 
[As  amended  April  4,  1888:  85  v.  155.] 

§  4.  Said  original  act  as  passed  May  7,  1877,  is  hereby  repealed, 
and  this  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 
[As  amended  April  ^,  1888,:  85  v.  155.] 
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OHIO   UNIVERSITY. 

An  Act  autfuniztng  the  comoeyante  of  lands  held  under  leases  from  the  Ohio 

University. 

[Passed  April  t9,  1883 :  80  v.  193,] 

[8729]  §  I .  Beit  enacted  by  the  General  Assembly  of  tlu  State  of  Ohio,  providing  for  mU 
That  the  owners  of  lands  or  town  lots  held  under  leases  from  the  JeAi,'?JSi3»!' 
president  and  trustees  of  the  Ohio  University,  or  held  under  sale- 
leases  or  assignments  by  or  under  the  original  lessees,  may  pay  to  the 
treasurer  for  the  time  being,  of  said  university,  such  sum  of  money, 
as  being  put  at  interest  at  six  per  cent. ,  will  yield  the  amount  of  rent 
reserved  in  the  original  lease,  or  in  case  of  a  division  of  the  original 
tract  or  parcel  leased,  will  equal  the  proper  aliquot  part  thereof,  or  the 
part  agreed  upon  by  the  several  owners;  providing,  that  such  person 
so  surrendering  and  releasing  to  said  corporation  shall  pay  the  neces- 
sary expenses  incident  to  such  change  of  tenure,  and  procure  the 
services  of  an  agent  to  perform  the  necessary  labor  thereof;  and  upon 
payment  of  such  sum  and  of  all  rents  due  upon  the  land,  the  treasurer 
aforesaid  shall,  on  demand  of  such  owner,  give  him  a  certificate  of 
such  payment 

(8730]  §  2.  That  such  owner,  upon  such  payment,  shall  be  enti-  JSfr'*  '^'' 
tied  to  receive  a  deed  of  conveyance  for  such  land  by  him  owned,  to  ***  *"" 
be  signed  by  the  president  of  said  corporation,  counter-signed  by  its 
secretary,  and  sealed  with  the  corporate  seal  of  the  university,  convey- 
ing the  premises  in  fee  simple  to  such  owner,  or  such  owner  may,  at 
his  option,  demand  and  receive  a  certificate  as  aforesaid ;  and  the  gov- 
ernor of  Ohio,  upon  presentation  thereof,  shall  execute  and  deliver  to 
such  owner,  a  deed  in  due  form  of  law  conveying  the  premises  in  fee 
simple  to  such  owner. 

[87311  §3-    That  either  of  such  deeds,  so  made,  shall  have  the  validity  of  t«eh 
effect  in  law  and  in  fact  to  vest  in  the  grantee  an  absolute  estate  in  fee  "'*'^-  • 
simple  in  the  premises,  subject,  however,  to  all  liens,  equities,  or  rights 
of  third  persons  in,  to  or  upon  the  premises. 

[873S^  §  4.  It  shall  be  the  duty  of  such  secretary  to  keep  an  accu-  Re^j.^,  ^  ^eed. 
rate  registry  of  all  such  payments,  certificates  and  deeds,  with  an  ac-  etc., tobckept. 
curate  description  of  the  tract  or  lot  of  land  so  paid  for  or  deeded ; 
and  thereafter,  the  land  so  deeded  shall  be  subject  to  taxation,  in  like 
manner  as  other  freehold  estates  in  said  county;  and  the  original 
leases  therefor,  in  so  far  as  regards  the  land  so  deeded,  shall  cease  to 
have  force  or  effect. 

[8733]  §  5.     That  it  shall  be  the  duty  of  the  treasurer  of  the  Ohio  p,oceed»  to  be  de 
university,  on  or  before  the  first  day  of  January  next,  after  said  receipt  posited  in  state 
of  qioney,  to  deposit  the  same  in  the  state  treasury  upon  the  certificate  comelrr^ucibie 
of  the  state  auditor,  and  the  sums  so  deposited  shall  be  added  to  the  *™»'^»"<' 
irreducible  trust  funds  held  by  the  state  for  educational  purposes,  and 
interest  thereon  shall  be  paid  semi-annually  to  the  treasurer  of  said 
university,  upon  the  requisition  of  the  state  auditor. 

§  6.     That  the  act  entitled  "an  act  authorizing  the  conveyance  in  (Repeal*.] 
fee  simple  of  lands  held  under  leases,  from  the  Ohio  university," 
passed  April  29,  1854,  be  and  the  same  is  hereby  repealed. 

§  7.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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Nonnal  and  indus- 
trial department  at 
Wilberforce  Uni- 
versity. 


Board  of  trustees; 
appointment  by 
XOTcrnor,  etc. 

Am.  87  T.  ais. 


NORMAL  AND   INDUSTRIAL   DEPARTMENT   AT  WILBERFORCE  UNIVERSITY. 

An  Act  to  aid  in  the  establishment  and  maintenance  of  a  combined  normaH 
and  industrial  department  at  Wilberforce  University,  Greene  county, 
Ohio. 

(Passed  and  took  effect  Marcli  19.  1887 :  S4  v.  137.] 

[8734]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  there  shall  be  established  and  maintained  at  Wilberforce  unirer- 
sity,  in  Greene  county,  Ohio,  a  combined  normal  and  industrial  de- 
partment 

[8736J  §  2.  To  carry  out  the  purposes  of  this  act,  there  shall  be, 
and  hereby  is  created  a  board  of  six  trustees,  to  be  known  as  "the 
board  of  trustees  of  the  combined  normal  and  industrial  department 
at  Wilberforce  university."  Three  shall  be  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of  the  senate,  and  three  shall  be 
chosen  by  the  board  of  trustees  of  said  university.  The  trustees  so 
to  be  appointed  by  the  governor  as  aforesaid,  shall  be  appointed  on  or 
before  the  first  day  of  May,  1888,  and  they  shall  hold  their  offices, 
respectively,  as  follows :  One  for  one  year,  one  for  two  years,  and 
one  for  three  years,  the  term  of  each  to  begin  to  run  from  July  i, 
1888;  said  terms  shall  be  designatted  by  the  governor  in  his  messages 
of  appointment  to  the  senate,  and  in  the  commissions  issued  to  such 
trustees.  At  the  session  of  the  senate  next  preceding  the  expiration 
of  the  term  of  any  trustee,  the  governor  shall  appoint  his  successor  for 
the  term  of  three  years;  and  every  appointment  of  the  governor 
under  this  act  shall  be  submitted  to  the  senate  for  confirmation. 

[8736]  §  3.  The  three  trustees  to  be  chosen  as  aforesaid  by  the  board 
of  trustees  of  said  university,  shall  be  chosen  at  the  first  regular  roret- 
ing  of  said  board  on  the  first  day  of  March,  1888,  after  the  psi>).<age 
of  this  act ;  and  the  three  so  chosen  at  such  meeting,  shall  hold  their 
offices,  respectively,  as  follows :  One  for  one  year,  one  for  two  >  ears, 
and  one  for  three  years,  the  term  of  each  to  begin  to  run  from  /•lay  i, 
1888.  In  anticipation  of  the  expiration  of  the  term  of  any  t-'.stee  so 
chosen,  the  said  university  board  shall,  annually  thereafter  at  its  regu- 
lar meeting,  choose  his  successor,  who  shall  hold  his  office  for  the 
term  of  three  years. 

[8737]  §  4.  In  case  a  vacancy  in  that  portion  of  the  board  so  ap- 
pomted  by  the  governor  or  chosen  by  the  university  board  shall  occur 
from  death,  resignation,  or  other  cause,  the  appointment  or  selection 
to  fill  such  vacancy  shall  be  made  in  the  one  case  by  the  governor,  and 
in  the  other  by  the  executive  board  of  said  university  for  the  unexpired 
term. 

[8738]  §  5.  It  shall  be  the  duty  of  the  secretary  of  said  university, 
immediately  upon  choice  being  made  by  the  university  board  of  three 
trustees  as  aforesaid,  to  certify  to  the  governor,  under  the  seal  of  said 
university,  the  names  of  the  persons  so  chosen  as  trustees  under  this 
act,  with  their  terms,  respectively;  and  also  the  name  of  the  person 
chosen  by  said  executive  board  at  any  time  to  fill  a  vacancy. 
Meedncs  of  trust-  [8739]  §  6-  The  board  of  trustees  created  under  this  act  shall 
•*»•  meet  in  regular  session  at  said  university  twice  a  year ;  the  first  meet- 

ing shall  be  on  the  third  Tuesday  of  May,  and  the  second  on  the  third 
Tuesday  of  November  in  each  year ;  but  other  meetings  may  be  held 
and  at  such  places  and  times  as  a  majority  of  the  board  [may  deter- 
Their  expenses,      mine.     The  Said  trustees  shall  receive  no  compensation,  but  sliali  be 
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reimbursed  their  traveling  and  other  reasonable  and  necessary  ex- 
penses out  of  appropriations  under  thjs  act 

[8740]  §  7.  It  shall  be  the  duty  of  said  board  of  trustees  created  Jf'J',",^"''  '"'"''* 
under  this  act  to  take,  keep  and  maintain  exclusive  authority,  direc- 
tion, supervision  and  control  over  the  operations  and  conduct  of  said 
normal  and  industrial  department,  so  as  to  assure  for  it  the  best  attain- 
able results  with  the  aid  hereby  secured  to  it  from  the  state.  Said 
board  shall  determine  the  branches  of  industry  to  be  pursued,  pur- 
chase, through  a  suitable  and  disinterested  agent,  the  necessary  means 
and  appliances,  select  a  superintendent  for  the  industrial  branch  of 
the  department,  fix  his  salary  and  prescribe  his  duties  and  authority. 
The  expenditures  of  all  moneys  appropriated  under  this  act  for  carry- 
ing out  its  purposes  and  provisions,  shall  be  made  only  under  such 
regulations  and  for  such  specific  purposes  not  herein  provided  for,  as 
the  board  of  trustees  of  said  department  shall  establish ;  but  no  money 
hereby  appropriated  by  the  state  shall  be  used  at  any  time  for  any 
purpose  not  in  direct  furtherance  and  promotion  of  the  objects  of  said 
department. 

[8741]  §  8.     No  sectarian  influence,  direction  or  interference  in  the  Non-securian 
management  or  conduct  of  the  affairs  or  education  of  said  department  ^"ment!*''  "*'' 
shall  be  permitted  by  its  board ;  but  its  benefits  shall  be  open  to  all 
applicants  of  good  moral  character  and  within  the  limitations  of  age 
determined  by  said  board. 

[8742]  §  9.     Upon  the  certificate  of  the  board  of  trustees  of  said  ^*y?|*1Jf"' ""' 
department,  that  the  necessary  steps  have  been  taken  by  the  board  of  propriattoiis""  *'^ 
trustees  of  said  university  to  co-operate  with  the  department  trustees 
in  carrying  out  the  purposes  of  this  act,  by  granting  the  use  of  its 
buildings,  grounds  and  educational  facilities,  there  shall  be  paid  to  the 
treasurer  of  said  university,  semi-annually,  one-half  of  such  amounts 
as  may  be  annually  appropriated  by  the  general  assembly  for  the  pur- 
poses herein  named.     The  treasurer  of  said  university  shall  give  to 
the  state  of  Ohio  a  bond  to  be  approved  by  the  attorney-general,  in  ^°°^  "^  tre«»urep. 
the  sum  of  $15,000,  conditioned  that  he   shall  faithfully  discharge  his 
duties  and  account  for  any  money  coming  into  his  hands  from  the 
state  of  Ohio. 

[87431  §  10.     The  board  of  trustees  shall  cause  to  be  made  on  or  Annual  report,  and 
before  the  first  day  of  December  eighteen  hundred  and  eighty-eight  estimate  ofappro- 
(1888)  [and]  each  year  thereafter,  a  report  to  the  governor  of  the  p"*""""- 
condition,  progress  and  results  of  said  department,  with  an  estimate 
of   what  appropriation   shall  be  required    to  secure  the  objects  of 
this  act. 

[8744]  §  II-     Ejfch  senator  and  representative  of  the  general  as- Power  of  member 
sembly  of  the  state  of  Ohio  may  designate  a  youth,  resident  in  his  gf  ^"^J.,]  "'f*"" 
respective  district,  who  shall  be  entitled  to  attend  and  receive  instruc-  youth  f" '^ee  ad- 
tion  in  the  normal  and  industrial  department,  free  of  tuition.     Upon  pj"mJnJ°  ™'''  **** 
the  withdrawal  or  graduation  of  any  youth  so  designated,  the  vacancy 
may  be  filled  by  the  proper  senator  or  representative  of  his  district. 

[8746]  §  12.  For  the  purpose  of  carrying  out  the  provisions  of  AppropriatioM. 
this  act,  there  shall  'be  appropriated  annually  for  the  period  of  two 
years,  the  sum  of  five  thousand  dollars,  and  thereafter,  at  the  dis- 
cretion of  the  general  assembly,  the  same  or  such  other  amount  as  the 
general  assembly,  may  deem  proper.  All  revenue  arising  from  *„^j"'''*°  *^  '** 
tuitions,  sales  of  products,  or  otiierwise  under  the  aforesaid  depart- 
ment, shall  be  applied  by  its  board  of  trustees  to  defray  its  expenses, 
or  to  increase  its  efficiency,  a  strict  account  of  which  shall  be  kept  by 
the  department  board,  and  accompanying  the  report  to  the  governor. 

§  13.     This  act  shall  be  in  force  from  and  after  its  passage. 
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An  Act  to  facilitate  the  construction  of  the  electric  telegraph. 

[Passed  and  took  effect  February  8,^1847:  45  v.  34.] 

[8746]  §  I.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  any  person  or  persons  may  be  and  are  hereby  authorized  to  con- 
struct lines  of  electric  telegraphs,  from  point  to  point,  upon  and  along 
any  of  the  public  roads  and  highways,  and  across  any  of  the  waters 
within  the  limits  of  this  state,  by  the  erection  of  the  necessary  fixtures, 
including  posts,  piers,  or  abutments  for  sustaining  the  cords  or  wires 
of  such  lines ;  provided,  that  the  same  shall  not  in  any  instance  be  so 
constructed  as  to  incommode  the  public  in  the  use  of  said  roads  or 
highways,  or  endanger  or  injuriously  interrupt  the  navigation  of  said 
waters ;  nor  shall  this  act  be  so  construed  as  to  authorize  the  erection 
of  any  bridge  across  any  of  the  waters  of  this  state. 

[8747]  8  2-  If  2iny  person  over  whose  land  said  lines  shall  pass, 
upon  which  such  posts,  piers,  or  abutments  shall  be  placed,  shall  con- 
sider himself  aggrieved  or  damaged  thereby,  it  shall  be  the  duty  of  the 
county  commissioners  of  the  county  in  which  such  lands  are,  on  ap- 
plication of  such  person,  to  be  made  within  three  months  after  the 
erection  of  such  posts,  piers,  or  abutments  on  his  lands,  to  appoint 
three  discreet,  disinterested  persons  as  appraisers,  who  shall,  before 
they  enter  upon  the  duties  of  their  appointment,  severally  take  an 
oath  or  affirmation,  before  some  person  authorized  to  administer  oaths, 
faithfully  and  impartially  to  perform  the  trust  and  duties  required  of 
them  by  this  act ;  and  it  shall  be  the  duty  of  said  appraisers,  or  a  ma- 
jority of  them,  on  view,  to  make  a  just  and  equitable  appraisal  of  all 
the  loss  or  damage  sustained  by  the  applicant,  by  reason  of  said  lines, 
piers,  posts,  and  abutments ;  duplicates  of  which  appraisal  shall  be  re- 
duced'to  writing  and  signed  by  said  appraisers,  or  a  majority  of  them, 
one  copy  of  which  shall  be  delivered  to  the  applicant,  and  the  other 
to  the  owners  or  agent  of  said  electric  telegraph  lines,  on  demand. 
And  in  case  said  appraisers  shall  assess  any  damages  to  said  applicant, 
the  said  owners  shall  pay  to  said  applicant  the  amount  thereof,  together 
with  the  costs  of  said  appraisers ;  but  if  said  appraisers  shall  award 
tliat  said  applicant  has  sustained  no  damages  or  loss,  the  said  applicant 
shall  pay  the  costs  of  said  appraisers. 

[8748]  §  3.  The  appraisers  aforesaid  shall  each  be  entitled  to  have 
and  receive,  for  their  services,  two  dollars  for  each  and  every  day 
when  so  actually  employed. 

[8749]  §  4.  Any  person  who  shall  unlawfully  and  intentionally  in- 
jure, molest,  and  destroy  any  of  said  lines,  posts,  abutments,  or  the  ma- 
terials or  property  belonging  thereto,  shall,  on, conviction  thereof,  be 


^r 


Digitized  by 


Qoo< 


§§  875(M753 


2209 
FACTORIES. 


Pt.  V,  Ch.  20 


deemed  guilty  of  a  misdemeanor,  and  be  punished  by  fine,  not  ex- 
ceeding five  hundred  dollars,  or  imprisonment  in  the  penitentiary  not 
exceedmg  one  year,  or  both,  at  the  discretion  of  the  court  having 
cognizance  thereof. 

r8750]  §  5-     Prosecutions,  under  the  preceding  section,  shall  be  by  Mode  of  prosecu- 
indictment  in  the  court  of  common  pleas.  ''"" 

[8751]  §  6.     The  legislature  may  at  any  time  alter,  modify,  or  re-  [Powers  of  legisu- 
peal  this  act,  and  the  stock  or  value  invested  in  said  lines  of  electric  '••"■  "«•] 
telegraph  shall  be  subject  to  taxation,  like  other  property  in  this  state. 

An  Act  to  authorize  the  construction  of  lines  for  conducting  electricity  for  ' 
light  and  power  purposes  and  the  contrcuting  by  municipciUties  for  light- 
ing streets,  and  otiur  public  plcues  with  electricity. 

[Passed  and  took  effect  May  is,  i886 :  83  v.  143.] 

[8752]  §  I .  Beit  emctcd  by  the  General  Assembly  of  the  State  of  Ohio,  l^^^'^f^^^ 
That  a  company  organized  for  the  purpose  of  supplying  electricity  companie*. 
for  power  purposes,  and  for  lighting  the  streets  and  public  and  private 
buildings  of  a  city,  village  or  town,  may  manufacture,  sell  and  furnish 
the  electric  light  and  power  required  therein  for  such  and  other  pur- 
poses, and  such  companies  may  construct  lines  for  conducting  elec- 
tricity for  power  and  light  purposes  through  the  streets,  alleys,  lanes, 
lands,  squares  and  public  places  of  such  city,  village  or  town,  by  the 
section  of  the  necessary  fixtures,  including  posts,  piers  and  abutments 
necessary  for  the  wires,  with  the  consent  of  the  municipal  authorities 
of  the  city,  village  or  town,  and  under  such  reasonable  regulations  as 
they  may  prescribe.  Provided,  that  all  wires  erected  and  operated 
under  the  provisions  of  this  act  shall  be  covered  with  a  water-proof 
insulation,  and  said  poles,  piers,  abutments  and  wires  shall  be  so  located 
and  arranged  as  not  to  interfere  with  the  successful  operation  of  exist- 
ing telegraph  and  telephone  wires. 

[8753]  §  2.""   Tlie  municipal  authorities  of  any  city,  village  or  town,  contract*  whh 
in  which  any  electric  light  company  is  organized,  may  contract  with  ""■"cipBittte. 
any  such  company  for  lighting  the  streets,  aJleys,  lands,  lanes,  squares 
and  public  places  in  such  city,  village  or  town. 

§  3.    This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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An  act  to  authorize  the  creation  and  to  provide  for  the  operation  oftribunais 
of  voluntary  arbitration  to  adjust  industrial  disputes  between  employers 
and  employed. 

[Passed  and  took  effect  February  10. 1885 :  83  v.  45.] 

[8764]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  court  of  common  pleas  of  each  county,  or  a  judge  thereof  in 
vacation,  shall  have  the  power,  and  upon  the  presentation  of  the  pe- 
tition, or  of  the  agreement  hereinafter  named,  it  shall  be  the  duty  of  said 
court,  or  a  judge  thereof  in  vacation,  to  issue  in  the  form  hereinafter 
named,  a  license  or  authority  for  the  establishment  within  and  for  each 
county  of  tribunals  for  voluntary  arbitration  and  settlement  of  trade 
disputes  between  employers  and  employed  in  the  manofacturing,  me- 
chanical, or  mining  industries. 

[8756]  §  2.  The  said  petition  or  agreement  shall  be  substantially 
in  the  form  hereinafter  given,  and  the  petition  shall  be  signed  by  at 
least  forty  persons  employed  as  workmen  and  by  four  or  more  separate 
firms,'  individuals,  or  corporations  within  the  county,  or  by  at  least 
four  employers,  each  of  whom  shall  employ  at  least  ten  workmen,  or 
by  the  representative  of  a  firm,  corporation,  or  individual  employing 
not  less  than  forty  men  in  their  trade  or  industry,  provided,  that  at  the 
time  the  petition  is  presented,  the  judge  before  whom  said  petition  is 
presented,  may,  upon  motion,  require  testimony  to  be  taken  as  to  the 
representative  character  of  said  petitioners,  and  if  it  appears  that  the 
said  petitioners  do  not  represent  the  will  of  a  majority,  or  at  least  one- 
half  of  each  party  to  the  dispute,  the  license  for  the  establishment  of 
the  said  tribunal  may  be  denied,  or  [he  ?]  may  make  such  other  order 
in  this  behalf,  as  to  him  shall  seem  fair  to  both  sides. 

[8756]  §  3.  If  the  said  petition  shall  be  signed  by  the  requisite 
number  of  both  employers  and  workmen,  and  be  in  proper  form  and 
contain  the  names  of  the  persons  to  compose  the  tribunal,  being  an 
equal  number  of  employers  and  workmen,  the  judge  shall  forthwith 
cause  to  be  issued  a  license  substantially  in  the  form  hereinafter  given, 
authorizing  the  existence  of  such  tribunal  and  fixing  the  time  and 
place  of  the  first  meeting  tliereof,  and  an  entry  of  the  license  so  granted 
shall  be  made  upon  the  journal  of  the  court  of  common  pleas  of  the 
county  in  which  the  petition  originated. 

[8767]  §  4.  Said  tribunal  shall  continue  in  existence  for  one  year 
from  the  date  of  the  license  creating  it,  and  may  take  jurisdiction  of 
any  dispute  between  employers  and  workmen  in  any  mechanical, 
manufacturing,  or  mining  industry  or  business,  who  shall  have  pe- 
titioned for  the  tribunal,  or  have  been  represented  in  the  petition 
therefor,  or  who  may  submit  their  disputes  in  writing  to  such  tribunal 
for  decision.     Vacancies  occurring  in  the  membership  of  the  tribunal 
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shall  be  filled  by  the  judge  or  court  that  licensed  said  tribunal,  from 
three  names  presented  by  the  members  of  the  tribunal  remaining  of 
that  class  in  which  the  vacancies  occur.  The  removal  of  any  member 
to  an  adjoining  county,  shall  not  cause  a  vacancy  in  either  the  tribunal 
or  the  post  of  umpire.  Disputes  occurring  in  one  county  may  be  referred 
to  a  tribunal  already  existing  in  an  adjoining  county.  The  place  of 
umpire  in  any  of  said  tribunals  and  vacancies  occurring  in  such  place, ' 
shall  only  be  filled  by  the  mutual  choice  [of  the  whole  of  the  repre- 
sentatives, of  both  employers  and  workmen  constituting  the  tribunal, 
immediately  upon  the  organization  of  the  same.  The  umpire  shall  be 
called  upon  to  act  after  disagreement  is  manifested  in  the  tribunal  by 
failure  during  three  meetings  held  and  full  discussion  had.  His  award 
shall  be  final  and  conclusive  upon  such  matters  only  as  are  submitted 
to  him  in  writing  and  signed  by  the  whole  of  the  members  of  the 
tribunal,  or  by  parties  submitting  the  same. 

[8758]  §  5.  The  said  tribunal  shall  consist  of  not  less  than  two  Conatitotion  and 
employers  or  their  representatives,  and  two  workmen.  The  exact  °^u1S"°'"'  '* 
number,  which  shall  in  each  case  constitute  the  tribunal,  shall  be  in- 
serted in  the  petition  or  agreement,  and  they  shall  be  named  in  the 
license  issued.  The  said  tribunal,  when  convened,  shall  be  organized 
by  the  selection  of  one  of  their  number  as  chairman  and  one  as  sec- 
retary, who  shall  be  chosen  by  a  majority  of  the  members,  or  if  such 
majority  can  not  be  had  after  two  votes,  then  by  secret  ballot,  or  by 
lot,  as  they  prefer. 

[87591  §6.     The  members  of  the  tribunal  shall  receive  no  com- p?J«'»«»."'^"»* 

L        .    J    o  .  .  ,  ,  .  ,  ,  tribunal;  Its  ses- 

pensation  for  their  services  from  the  city  or  county,  but  the  expenses  sions  where  to  ba 
of  the  tribunal,  other  than  fuel,  light,  and  the  use  of  the  room  and  '"'''• 
furniture,  may  be  paid  by  voluntary  subscription,  which  the  tribunal 
is  authorized  to  receive  and  expend  for  such  purposes.  The  sessions 
of  said  tribunal  shall  be  held  at  the  county  seat  of  the  county  where 
the  petition  for  the  same  was  presented,  and  a  room  in  the  court- 
house for  the  use  of  said  tribunal,  shall  be  provided  by  the  county 
commissioners. 

[8760]  §  7.     When  no  umpire  is  acting,  the  chairman  of  the  tribu-  Power  to  admin- 
nal  shall  have  power  to  administer  oaths  to  all  witnesses  who  may  be  ister  Mths  and  to 
produced,  and  a  majority  of  said  tribunal  may  provide  for  the  exam-  matton'of  book"* 
ination  and  investigation  of  books,  documents,  and  accounts  pertain-  *"=• 
ing  to  the  matters  in  hearing  before  the  tribunal,  and  belonging  to 
either  party  to  the  dispute ;  provided,  that  the  tribunal  may  unani- 
mously direct  that  instead  of  producing  books,  papers,  and  accounts 
before  the  tribunal,  an  accountant  agreed  upon  by  the  entire  tribu- 
nal, may  be  appointed  to  examine  such  books,  papers,  and  accounts,  Appointment  of 
and  such  accountant  shall  be  sworn  to  well  and  truly  examine  such  accouotanb 
books,  documents,  and  accounts  as  may  be  presented  to  him,  and  to 
report  the  results  of  such  examination  in  writing  to  said ,  tribunal. 
BeforS  such  examination  the  information  desired  and  required  by  the 
tribunal  shall  be  plainly  stated  in  writing  and  presented  to  said  ac- 
countant, which  statement  shall  be  signed  by  the  members  of  said  represented  ly"*^ 
tribunal,  or  by  a  majority  of  each  class  thereof     Attorneys  at  law  or  agents. 
other  agents  of  either  party  to  the  dispute,  shall  not  be  permitted  to 
appear  or  take  part  in  any  of  the  proceedings  of  the  tribunal,  or 
before  the  umpire. 

[8761]  §  8.     When  the  umpire  is  acting  he  shall  preside,  and  he  powers  of  the  am. 
shall  have  all  the  powers  of  the  chairman  of  the  tribunal;  and  his  p'"- 
determination  upon  all  questions  of  evidence,  or  other  questions,  in 
conducting  the  inquiries  then  pending,  shall  be  final.     Committees  of 
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form,  encct  and 
entry  of  award  and 
judgment  thereon. 


the  tribunal  consisting  of  an  equal  number  of  each  class  may  be  con- 
stituted to  examine  mto  any  question  in  dispute  between  employers 
and  workmen  which  may  have  been  referred  to  said  committee  bj 
the  tribunal,  and  such  committee  may  hear  and  settle  the  same  finally, 
when  it  can  be  done,  by  a  unanimous  vote;  otherwise  the  same  shall 
be  reported  to  the  full  tribunal,  and  be  there  heard,  as  if  the  question 
had  not  been  referred.  The ,  said  tribunal,  in  connection  with  the 
umpire,  shall  have  power  to  make,  ordain,  and  enforce  rules  for  the 
government  of  the  body  when  in  session,  to  enable  the  business  to  be 
proceeded  with  in  order,  and  to  fix  its  sessions  and  adjournments;  but 
such  rules  shall  not  conflict  with  this  statute,  nor  with  any  of  the  pro- 
visions of  the  constitution  and  laws  of  Ohio. 

[8762]  §  9-  Before  the  umpire  shall  proceed  to  act,  the  question 
or  questions  in  dispute  shall  be  plainly  defined  in  writing,  and  signed 
by  the  members  of  the  tribunal,  or  a  majority  thereof  of  each  class, 
or  by  the  parties  submitting  the  same;  and  such  writing  shall  contain 
the  submission  of  the  decision  thereof  to  the  umpire  by  name,  and 
shall  provide  that  his  decision  thereon,  after  hearmg,  shall  be  final. 
The  umpire  shall  be  sworn  to  impartially  decide  all  questions  that  may 
be  submitted  to  him  during  his  term  of  office.  The  submission  and  his 
award  may  be  made  in  the  form  hereinafter  given,  and  said  umpire  must 
make  his  award  within  ten  days  from  the  time  the  question  or  questions 
in  dispute  are  submitted  to  him.  Said  award  shall  be  made  to  the 
tribunal ;  and  if  the  award  is  for  a  specific  sum  of  money,  said  award 
may  be  made  a  matter  of  record  by  filing  a  copy  thereof  in  the  court 
of  common  pleas  of  the  county  wherein  the  tribunal  is  in  session. 
When  so  entered  of  record  it  shall  be  final  and  conclusive,  and  the 
proper  court  may,  on  motion  of  any  one  interested,  enter  judgment 
thereon ;  and  when  the  award  is  for  a  specific  sum  of  money,  may 
issue  final  and  other  process  to  enforce  the  same. 

[8763]  §  10.  The  form  of  the  joint  petition  or  agreement  praying 
for  a  tribunal  under  this  act  shall  be  as  follows : 


Form  of  petition 
for  s  tribunaL 


To  the  court  of  Common  Pleas  of  — ' — —  County  {*r  U  a  judge  thereof^  at  tkf  casr  tma^  *?) : 
The  subscribers  hereto,  bcine  the  number  and  havine  the  qualifications  required  in  this  pro- 
ceeding, being  desirous  of  establishing  a  tribunal  of  voluntary  arbitration  for  the  settlement  of 

disputes  in  the {here  name  the  branch  of  industry)  trade,  and  having  agreed  upon  A, 

B,  C,  D,  and  K,  representing  the  employers,  and  G,  H,  I,  J,  and  K,  representing  the  workmen, 
as  members  of  said  tribunal,  who  each  are  qualified  to  act  thereon,  pray  that  a  license  for  a 
tribunal  in  the trade  may  be  issued  to  said  persons  named  above. 


Employeks. 

Names. 

Residence. 

Works. 

Number  Employes. 

.  Ehflovbs. 

Nahss. 

Resiobkcb. 

By  Whom  Employed. 

Form  of  the  li- 
cense. 


[8764]  §  II.    The  license  to  be  issued  upon  such  petition  may  be 
as  follows : 


state  of  Okie,         I,, 

Ctunty,  )*'• 

WHSRKAt,  The  joint  pctitioD  and  agreement  of  four  employers  («r  nfrtiti»taU*tt  of  a  firm, 
corfaration,  or  individual,  employing  forty  men,  at  the  case  may  be),  and  forty  workmen  has 
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been  pre»cnted  to  tbii  aourt,  ffiri/iea  juJge  in  wtfatftfw,  t»  stat^,  praying  the  cre«rio»of  ^ 

tribuDsU  of  voluntary  arbitratton  for  tbe  settjement  of  disptttes  in  the trade  within  this 

county,  and  naming  A,  B,  C,  D,  and  £,  representing  the  employers,  aiKl  G,  H,  I,  J,  and  K,  rep- 
IteseMing  the  vorkmen.  Now,  in  pursuaoce  of  the  statut*  for  such  case  made  and  provided, 
said  named  persons  are  herrby  licensed  and  authorized  to  be  and  exist  as  a  tribunal  of  voluntary 
arbi<ration  iorche  settlcmem  of  disputes  between  empk>yers  and  workmen  for  the  period  of  ODC 

year  from  this  dax«t  ^sd  they  shall  m«ct  and  organize  on  the day  of >  A.  D.  ^— — 

at . 

Signed,  this day  of A.  D. . 

CUrh  >/  the  Court  of  Common  Pitas  of Coumty. 


[8765]  §  12.     When  the  tribunal  agrees  to  submit  a  matter  in  con-  Form  of  submis- 
troversy  to  the  umpire,  it  may  be  in  form  as  follows :  *'°°  "  '•"  "■»?'■■«• 

We,  A,  B.  C,  D,  and  E,  representing  employers,  and  G,  H.  I,  J»  and  K,  representing  work* 
men,  composing  a  tribunal  of  voluntary  arbitration,  hereby  suomit  and  refer  unto  the  umpirage 

of  L  •,tke  UHtftre  o/  the  triiurtal  o/  tke trad€)f  the  following  subject-matter,  namely;  ^ 

\Here  ttat*  Jully  and  clearly  the  matter  submitted. ^    And  we  hereby  agree  that  his  decision  ^ 

and  determination  upon  the  same  shall  be  binding  upon  us,  and  final  and  conclusive  upon  the 
question  thus  submitted ;  and  we  pledge  ourselves  to  abide  by  and  carry  out  the  decision  of  the 
umpire  when  made. 

.  Witness  our  names  this ^  day  of ,  A.  D. . 

[Sigiukturti.\ 

[8766]  §  13.     The  umpire  shall  make  his  award  in  writing  to  the  Theuayic^* 
tribunal,  stating  distinctly  his  decisions  on  the  subject-matter  submitted.  "*»"'• 

And  when  the  award  is  for  a  specific  sum  of  money,  the  umpire  shall  •     ' 

forward  a  copy  of  the  same  to  the  clerk  of  the  proper  court.  \ 

§  14.     This  act  shall  be  in  force  from  and  after  its  passage.  _, 

SUBDIVISION   II.       HEALTH    AND   WAGES.  St*\s,i^ 

An  Act  for  the  preservation  of  the  health  of  female  employes  employed  in  -      ,\ 

manufacturing,  mechanical  and  mercantile  establishments. 

(Passed  and  look  effect  April  16,  tSts :  82  v.  131.] 

[8767]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Preserration  of 
That  every  person  or  corporation  employing  female  employes  in  any  ^^pfo  °^  f^"*,}^ 
manufacturing,  mechanical  or  mercantile  establishment  in  this  state,  establishments.  »   ^ 

shall  provide  suitable  seats  for  the  use  of  the  female  employes  so  em-  *'"•  **  "■  *' 
ployed,  and  shall  permit  the  use  of  such  by  them  when  they  are  not 
necessarily  engaged  in  the  active  duties  for  which  they  are  employed, 
and  shall  permit  the  use  of  such  seats  at  all  times  when  such  use 

would  not  actually  and  necessarily  interfere  with  the  proper  discharge  .  "j 

of  the  duties  of  such  employes.     \As  amended  March  i,   1889:    86  " 

V.  62.] 

[87d8]  §  2.     Any  person  or  corporation  violating  any  of  the  pro-  " 

visions  of  this  act,  shall  be  punished  by  a  fine  of  not  less  than  ten    '    *''  >.^. 

dollars  nor  more  than  twenty-five  dollars  for  each  offense.  '  \ 

§3.     This  act  shall  take  effect  from  and  after  its  passage.  .  ,  '• 

•  '  ■•''' 

An  Act  to  secure  prompt  pc^ment  of  wages  of  certain  em^oyes  twice  itt  e«£h  -r 

month. 

(Passed  March  ai,  1S87 ;  took  effect  August  i,  1887 :  84  v.  314.]  '    .  - 

[8769]  §  I.     Beit  enacted  by  the  General  Assembly  cf  the  State  of  Ohio,  Payi»«iit  of  *<«*>  K 

That  every  incorporated  manufacturing,  mining,  mercantile,  street-  ?li|,^*^^S,SE!****  5- 

railroad,  telegraph,  telephone,  express,  water  company,  and  construe-  Am.  87  V.  78:88  t.  fi 

tion  companies,  or  contractors  building  railroads,  shall  pay,  in  lawful    *"  . 'j 
money,  or  by  check,  draft  or  order,  payable  in  lawful  money,  at  sight 
or  on  demand,  on  a  bank  located  at  a  distance  not  greater  than  eight 

miles  from  the  place  where  said  labor  was  performed,  twice  in  each  y 

month,  each  and  every  employe  engaged  in  its  business,  the  wages  -^ 
VOL.  II — 35                                                                                                                               .,  .^-^  J 
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Retention  of  eer- 
tain  amounts. 


Penalty  for  refui- 
ngtopay. 

Am.  87  V.  78. 


A*  to  trial  under 
tliisi 


earned  by  such  employe  to  within  ten  days  of  the  date  of  said  pay- 
ment ;  provided,  however,  that  if  at  any  time  of  payment  any  employe 
shall  be  absent  from  his  regular  place  of  labor,  he  shall  be  entitled  to 
said  payment  at  any  time  thereafter,  during  their  regular  business 
hours,  upon  demand;  and  provided,  further,  that  said  employer  may 
retain  at  each  payment,  any  amount  said  employe  may  order  withheld 
from  his  or  her  wages  for  rent,  powder,  tools,  tool  sharpening,  or  oil, 
due  said  employer.  [As  amended  April  14,  1888;  to  take  effect  July  i, 
1888:  85  v.  251.] 

[8770]  §  2.  Any  corporation  mentioned  in  section  i  of  this  act, 
violating  any  provisions  of  this  act,  shall  be  punished  by  a  fine  not 
exceeding  one  hundred  and  not  less  than  fifty  dollars.  Justices  of  the 
peace,  mayors  and  police  judges  shall  have  final  jurisdiction  in  all  cases 
arising  under  the  provisions  of  this  act ;  and  a  corporation  shall  be 
notified  by  warrant  to  be  served  upon  the  president,  secretary,  treas- 
urer, or  managing  agent  thereof;  provided,  that  the  defendant  shall  be 
entitled,  on  demand,  to  a  trial  by  jury.  If  such  prosecution  be  before 
a  justice  of  the  peace,  and  a  trial  by  jury  be  not  waived,  the  said 
justice  shall  issue  a  venire  to  any  constable  of  the  county,  containing 
the  names  of  sixteen  electors  of  the  county,  to  serve  as  jurors  to  try 
such  case,  and  make  due  return  thereof  Each  party  shall  be  entitled 
to  two  peremptory  challenges,  and  shall  be  subject  to  the  same  chal- 
lenges as  jurors  are  subject  to  in  criminal  cases  in  the  court  of  common 
pleas.  If  the  venire  of  sixteen  names  be  exhausted  without  obtaining 
the  required  number  to  fill  the  panel,  the  justice  may  direct  the  con- 
stable to  summon  any  of  the  by-standers  to  act  as  jurors;  but  costs 
shall  not  be  required  to  be  advanced  or  paid  by  a  person  or  an  oflBcer 
authorized  or  required  by  statute  to  prosecute  such  cases ;  and  if  the 
defendant  be  acquitted,  or  if  he  be  convicted,  and  committed  to  jail 
in  default  of  payment  of  fine  and  costs,  the  justice,  mayor,  or  police 
judge,  before  whom  the  case  was  brought,  shall  certify  such  costs  to 
file  county  auditor,  who  shall  examine,  and,  if  necessary,  correct  the 
account,  and  issue  his  warrant  to  the  county  treasurer  in  favor  of  the 
respective  officers  to  whom  costs  are  due  for  the  amount  due  to  each ; 
provided,  complaint  for  such  violation  is  made  within  thirty  days  from 
date  thereof;  providing,  that  in  pursuance  of  and  under  this  act  there 
shall  not  be  more  than  one  conviction  of  the  same  corporation  during 
any  two  weeks.  And  it  shall  bfe  the  duty  of  the  inspector  of  shops 
and  factories,  on  complaint  of  three  or  more  employes  of  such  corpo- 
ration, to  enforce  the  provisions  of  this  act.  \As  amended  March  2/, 
1889 :  86  v.  145.] 

§  3.     This  act  shall  take  effect  on  the  first  day  of  August,  1887. 


Manufacturers  to 
report  certain  acci- 
dents to  chief  in- 
spector of  work- 
shops. 


SUBDIVISION  III.       ACCIDENTS  IN  FACTORIES,  ETC. 

An  Act  to  provide  for  the  collection  0/ information  relative  to  accidents  oc- 
curring in  the  workshops  and  factories  of  tlie  state. 

(Passed  and  took  effect  March  31,  1S88:  85  v.  99.] 

[8771]  §  I .  Beit  eftacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  it  shall  be  the  duty  of  all  manufacturers  of  the  state,  to  forward 
by  mail  to  the  chief  inspector  of  workshops  and  factories,  at  Columbus, 
a  report  of  each  and  every  serious  accident  resulting  in  bodily  injury 
to  any  person  which  may  occur  in  their  establishment,  giving  particu- 
lars of  the  same  as  fully  as  can  be  ascertained,  upon  blanks  which 
shall  be  furnished  by  the  chief  inspector  of  workshops  and  factories 
If  death  shall  result  to  any  employe  from  any  such  accident,  said  re- 
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port  shall  contain  the  age,  name,  sex  and  employment  of  the  de- 
ceased, whether  married,  the  number  of  persons,  if  any,  deprived  of 
support  in  consequence  thereof,  and  the  cause  of  the  accident,  if 
known.  If  the  accident  has  caused  bodily  injury  of  such  a  nature  as 
to  prevent  the  person  injured  from  returning  to  his  or  her  employment 
within  six  or  more  days  after  the  occurrence  of  the  accident,  then  the 
report  shall  contain  the  age,  name,  sex  and  employment  of  the  dis- 
abled, the  nature  and  extent  of  the  injury  received,  how  caused,  if 
known,  how  long  continuously  disabled,  loss  of  time  and  wages  there- 
from, and  if  possible  the  expenses  thereby  incurred  in  full. 

[87721  8  2.     That  any  manufacturer  who  shall  fail  to  comply  with  Penalty  for/aiiute 

,L  i.  ^  ^    .  ,     ^         .  ,  f.    .       ,,  .,^.'.,.10  50  report. 

the  requirement  of  this  act  in  each  case  of  death  by  accident  withm 
seven  days  thereafter,  and  in  each  case  of  injury  by  accident  within 
thirty  days  thereafter,  shall  be  fined  in  any  sum  not  less  than  ten  dol- 
lars nor  more  than  fifty  dollars.  The  term  manufacturer,  as  applied  The  term 
in  section  i  and  in  section  2  of  this  act,  shall  be  held  to  mean,  any 
person  who,  as  owner,  manager,  lessee,  assignee,  receiver,  contractor, 
or  who,  as  agent  of  any  incorporated  company,  makes  or  causes  to  be 
made  any  kind  of  goods  or  merchandise,  or  who  owns,  controls,  or 
operates  any  street  railway,  laundrying  establishment,  or  is  engaged 
in  the  construction  of  buildings,  bridges  or  structures,  or  in  loading 
or  unloading  vessels,  or  cars,  or  moving  heavy  materials,  or  operating 
dangerous  machinery,  or  in  the  manufacture  or  use  of  explosives. 

[8773]  §  3.  It  shall  be  the  duty  of  the  chief  inspector  of  work 
shops  and  factories,  to  supply  all  blanks  necessary  to  make  said  re- 
ports, as  required  in  this  act,  and  to  prosecute  all  violations  of  this  act 
when  the  same  shall  come  to  his  knowledge ;  provided,  that  the  fur- 
nishing of  said  blanks  shall  be  a  condition  precedent  to  prosecution  in 
any  case. 

§  4.    This  act  shall  take  effect  on  its  passage. 


facturer*' 


"  manu! 
defined 


'  [Blanks  suppfied 
.  by  inspector.] 
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county. 

8776.  Fees  of  certain  officers  in  Cuyahoga 

county. 

8777.  Recorder. 

8778.  Auditor. 

8779.  Treasurer. 

8780.  Salary  of  county  officers  in  Cuyahoga 

county. 

8781.  Officers  may  select  their  employes. 
8769.     Must  file  pay-roll  with  county  commis- 
sioners monthly. 

8783.    Disposition  of  fees,  etc.^  collected  by 

officers. 
8764.    Itenuzed  and  sworn  statements  monthly. 


Section. 

8785.  Statements  to  be  presenred. 

8786.  Fees,  costs,  etc. 

8787.  Duty  of  county  commissioners. 

8788.  Sheriff  may  retain  certain  money. 

8789.  Further  compensation  of  officers. 

8790.  Treasurer  to^  credit  general  fund  with 

money  received.^ 

8791.  Penalty  for  violation  hereof 

8792.  Official  bonds. 

8793-     Present  officers  not  affected. 

8794.  Provisions. 

8795.  Fees  of  certain  officers  of  Lucas  county. 

8796.  Auditor. 

8797.  Treasurer. 

8798.  Salary  of  township  clerks  in  township* 

having  a  population  of  91,175. 


jii 


Digitized  by 


Goo^Q 


• 


2216 
/*.  F,  a.  «1  FEES,  SALARIES,  ETC  ^  «7y4-i7M 

Jfff  Ad  to  tmi/»me  anmty  commissioners  to  allow  guard  fees  in  ctrtam 

cases. 

[Pasitd  and  took  effect  February  33, 1849:  47  v.  ao.] 

Feeato  beailo«ed      {SW*!  §  »•     Be  U  mocted  by  the  General  Assenibly  of  the  5taU  of  Ohio, 
persomajiistingin  That  the  Commissioners  of  each  county  in  this  state,  are  hereby  au- 
pwol."""  "*'    thorized  and  required  to  audit  and  allow  a  reasonable  compensation  to 
any  person  who  may  be  summoned  by  any  sheriff  or  constable,  or 
S4t  \\  i»8,  jaoj.     other  officer,  (as  the  case  may  be)  in  the  execution  of  any  writ  or  pro- 
cess in  favor  of  the  state  of  Ohio,  so  that  such  compensation  shall  not 
•exceed  one  dollar  per  day ;  such  compensation  only  to  be  allowed 
upon  certificate  of  such  officers. 
g  2.    This  act  shall  take  effect  and  be  in  force  from  and  after  its 


An  Aet  to  increase  the  pe^  of  real  estate  assessors  and  their  assistants  in 
the  county  of  Hamilton,  state  of  Ohio. 

(Passed  and  took  effect  April  17,  18S0:  77  v.  407,] 

tPay  Of  asseaioM        [8776]  §  I.     Be  ft  enaeted  by  the  General  Assembly  of  the  State  of  <Mo, 

of  real  eaute  in     That  the  county  Commissioners  of  Hamilton  county,  state  of  Ohio,  )>e 

HamUton  coaniyj  ^^^  ^^  hereby  authorized  and  directed  to  pay  said  assessors  of  real 

Sn  ii  153s,  vm-     estate  and  their  assistants,  the  sum  of  one  dollar  per  day,  for  each  day 

necessarily  employed  in  the  performance  of  their  duties,  in  addition 

to  the  amount  allowed  by  law,  upon  proper  vouchers  by  said  county 

commissioners,  and  the  approval  of  the  board  of  control  of  said 

county. 

§  2.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  establish  the  fees  and  pay  cf  certain  amntycffictrs  in  counties 
fiaving  a  population  at  the  last  federal  census  of  not  less  than  one  hun- 
jh>|i  t3ii  tttg.  dred  thousand,  and  not  more  than  one  hundred  and  fifty  thousand  inhab' 
Hants,  being  supplementetry  to  sections  1013  to  1162,  inclusive,  and 
amendatory  of  sections  1341,  1345,  1347,  1355,  and  1358  of  the  re- 
vised statutes. 

(Passed  and  -teok  «S««t  April  (,  iS8o .  77  v.  137.] 

[8776]  §  I      Belt  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  all  counties  of  the  state,  havmg  at  the  last  Federal  census  a 
population  of  not  less  than  one  hundred  thousand  and  not  more  than 
one  hundred  and  fifty  thousand  inhabitants,  the  fees  and  pay  of  the 
county  recorder,  the  county  auditor,  and  the  county  treasurer,  shall  be 
as  follows : 
cOTde^'fac'ul'''      [8777]  §  2      The  fees  of  the  county  recorder  shall  be  for  recording 
boea  county'"^      a  mort^ptge,  deed,  conveyance,  power  of  attorney,  or  other  instrument 
of  writing,  ten  cents  for  every  hundred  words  actually  written  on  the 
•Si»J"S9  records,  and  ten  cents  for  indexing  the  same,  to  be  paid  on  the  pres- 

entation of  such  instruments  for  record ;  for  certifying  copy  from  the 
records,  ten  cents  for  every  hundred  words;  for  recording  assign- 
ment or  satisfaction  of  mcHrtgage,  or  discharge  of  a  soldier,  twenty-five 
cents;  forxvery  search  of  the  record,  without  copy,  fifteen  cents;ibi 
recording  any  plat,  not  exceeding  six  lines,  one  dollar,  and  for  each 
additional  line,  five  cents,  and  the  recorder  shall  be  allowed  such 
further  compensation  as  is  provided  for  in  section  1 158  of  the  revised 
statutes. 
Fees  of  county  an-  [8778]  §  3.  The  fees  and  compensation  of  the  county  auditot 
tow  hi  Cuyahoga  ^.j^^n  ^  ^^  ^^^^^  ^  j^  provided  in  sections  1069,  1070,  1071,  107a, 
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1073,  and  1076  of  the  revised  statutes;  and  in  addition  thereto^  ia  •**H  w*****. 
lieu  of  the  fees  and  compensation  provided  for  in^  sections  1074  and 
1073  of  die  revised  statutes,  he  shall  receive  fee*  as  follows :  For 
placing  on  the  grand  duplicate  special  assessments  and  seweragtt 
taxes,  as  certified  by  the  city  auditor,  for  each  descviptien  of  property 
sought  to  be  assessed,  eight  cents :  provided,  tdiat  such  allowance  shaU 
not  exceed  fivc'tenths  of  cme  per  cent,  of  the  anNrant  actually  col- 
lected. 

[8779]  §  4.  The  fees  and  compensation  of  the  coun^  treasurer  Fee«  «nd  compen- 
«hall  be  as  follows :  On  settlement,  semi-annually,  with  the  auditor,  S^u«r'S"c^ 
he  shall  be  allowed  on  all  moneys  collected  on  the  grand  duplicate,  as  '•<'«»  county, 
follows:  On  the  first  ten  thousand  dollars,  two  and  one-half  per 
cent.;  on  the  next  ten  thousand  dollars,  one  and  one-half  per  cent.;  stttmi 
on  the  next  ten  thousand  dollars,  one  per  cent;  on  the  nejtt  two  hun- 
dred  thousand  dollars,  seven-tenths  of  one  per  cent;  on  all  moneys 
collected  for  school  purposes,  such  compensation  as  is  provided  im 
section  3960  of  the  revised  statutes ;  on  all  moneys  collected  on  any 
special  duplicate,  seven-tenths  of  one  per  cent.;  on  all  other  moneys 
collected  on  the  tax  duplicate,  four-tenths  of  one  per  cent,  and  on 
all  moneys  collected  otherwise  than  on  the  duplicate,  the  followia{g 
percentage  on  licenses,  fines,  forfeittures,  bonds,  recognizances :  on'  die 
first  one  thousand  dollars,  ten  per  cent,  and  on  all  over  one-  thousand 
dollars,  yfw  per  cent.;  and  on  all  other  moneys  collected,  on  the  first 
ten  thousand  dollars,  one  per  cent,  and  on  any  excessj  five-tenths  of 
one  per  cent.;  but  no  compensation,  percentage,  commission,  or  fees 
shall  be  allowed  on  any  moneys  received  by  him  from  the  state  treaa- 
urer,  or  from  his  predecessor  in  office,  or  tiie  legal'  representative 
or  sureties  of  such  predecessor,  or  on  any  moneys  received  fromi  the 
jwoceeds  of  the  bonds  of  the  county  or  of  any  manicq)al  corpera- 
tioD. 

/4»  Aet  relating  to  the  duties  and  compensation  of  eertmn  county  officers  ami  5;m  H  9m  t—t- 
their  assistants,  in  counties  containing  a  city  of  the  second  grade  <ff  tho 
first  class. 

[Passed  and  took  effect  April  13, 1889:  8£  v.  364.] 

[8780]  §  I.  Be  it  enacted  by  the  General  Assembly  of  ffie  State  of  Ohiffy  Salaries  of  county 
That  in  each  county  containing  a  city  of  the  second  grade  of  the  first  cSin'tiM.''  "'*'*•" 
class,  the  compensation  of  the  officers  thereof  specified  in  this  secj-  Am.  as ».  47- 
tion  shall  be  by  annual  salary,  except  as  otherwise  provided  in  sec- 
tions 9  and  10  of  this  actf  to  be  paid  in  monthly  installments,  as  fol>- 
lows:  The  recorder,  $2,000;  the  treasurer,  the  clerk  of  the  court  oC 
common  pleas,  sheriff,  auditor  and  probate  judge,  $3,500  each;  and 
neither  of  them  shall  receive  or  agree  to  receive,  directly  or  indi- 
rectly, any  additional  compensation  from  any  source  whatever,  fee 
the  performance  or  omission  of  any  official  duty,  nor  a  reward  of  any 
kind  from  any  employe  in  his  office,  or  other  person,  in  consideration 
of  the  appointment  of  any  such  employe,  nor  any  portion  of  the  comv 
pensation  of  any  of  his  employes,  nor  any  money  or  thing  by  way  of 
gift  or  otherwise,  from  any  officer,  agenfor  employe  of  the  county  or 
the  commissioners,  or  firom  any  other  person,  except  as  provided  herein. 
And  no  such  employe  shall  pay  or  agree  to  pay,  directly  or  indirectly, 
to  the  officer  by  whom  he  is  employed  any  reward  for  his  appoiat^ 
ment,  nor  receive  from  any  person  any  fee  or  compensation  for  his 
own  use  or  for  the  use  of  such  officer  for  the  performance  or  omiB- 
sion  of  any  official  duty.  The  compensation  of  the  deputies  and 
other  clerks  and  employes  of  said  officers,  except  persons  employed 
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temporarily,  as  provided  in  the  next  section,  shall  be  by  annual  salary 
exclusively,  to  be  paid  in  monthly  installments;  and  all  such  salaries 
shall  be  paid  by  the  county  in  the  manner  hereinafter  provided ;  but 
if  any  such  officer  be  removed  from  office,  or  any  such  deputy,  clerk 
or  employe  be  dismissed  from  his  position,  his  compensation  shall 
cease  at  the  time  of  such  removal  or  dismissal. 
^^"m°il^'s^"^  [8781]  §  2.  Each  of  said  officers  shall  select  the  persons  to  be 
Arn^M™"  11"  employed  m  his  office,  and  designate  the  capacity  in  which  they  shall 
serve,  respectively ;  but  the  number  of  such  employes  and  the  com- 
pensation of  each  shall  be  determined  by  the  county  commissioners 
and  the  officer  selecting  the  same,  and  in  case  said  county  commis- 
sioners and  said  officer  can  not  agree  upon  the  compensation  of  any 
employe,  the  same  shall  be  referred  to  the  judge  of  the  court  of  com- 
mon pleas  of  said  county  presiding  in  court  room  one,  whose  deter- 
mination of  the  amount  of  said  compensation  shall  be  final.  And  in 
determining  the  salaries  of  said  employes,  they  may  allow  to  one 
deputy  in  the  office  of  the  clerk  of  the  court  of  common  pleas,  sheriff, 
treasurer,  auditor  and  probate  judge,  respectively,  a  salary  of  not 
more  than  two  thousand  dollars;  but  no  other  deputy,  clerk  or  em- 
ploye in  either  of  said  offices  shall  be  allowed  more  than  fifteen  hun- 
dred dollars  per  year;  and  in  the  office  of  the  recorder,  they  may 
allow  the  deputy  not  more  than  fifteen  hundred  dollars,  but  no  other 
clerk  or  employe  in  his  office  shall  be  allowed  more  than  twelve  hun- 
dred dollars;  provided,  that  the  employment  of  clerks  or  other  assist- 
ants, temporarily,  in  addition  to  the  regular  employes,  at  a  stipulated 
sum  per  day,  may  be  authorized  by  the  county  commissioners  of  such 
county,  when  they  are  satisfied  that  the  business  of  any  such  office  so 
require. 
Officers  to  file  pay-  [8782]  §3.  Each  officer  mentioned  in  section  i  hereof,  shall, 
commissioner^  wiuiin  ten  days  after  entering  upon  the  discharge  of  his  official  duties, 
monthly.  and  as  often  thereafter  as  any  change  shall  occur  therein,  file  with  the 

'  *"•  *°  "•  **•  county  commissioners  of  said  county,  a  certificate  under  oath  of  the 
number  of  deputies  and  other  clerks  and  employes  allowed  to  him 
by  the  county  commissioners,  and  the  name  and  compensation 
allowed  to  each,  and  the  commissioners  shall  keep  a  record  of  the 
number  of  deputies  and  other  clerks  and  employes  allowed  each  of 
said  officers,  and  the  compensation  of  each,  and  on  the  first  business 
day  of  each  month,  each  of  said  officers  shall  submit  to  the  commis- 
sioners a  pay-roll  for  the  preceding  month,  which  shall  show  the  name 
and  official  title  of  such  officer,  the  name  of  each  person  employed  in 
his  office,  for  the  month  covered  by  the  pay-roll,  and  the  capacity  in 
which  he  was  employed,  and  also  the  salaries  of  the  officer  and  em- 
ployes, respectively,  the  allowance  per  day  for  temporary  clerks  or 
assistants,  if  any  of  such  have  been  employed,  and  the  amount  due 
each.  There  shall  be  attached  to  such  pay-roll  a  statement  under 
oath  by  the  officer  that  the  pay-roll  is  correct  in  every  particular,  and 
that  he  is  not  to  receive,  directly  or  indirectly,  any  portioft  of  the 
compensation  shown  thereby  to  be  due  any  employe  whose  name  is 
entered  thereon.  If  the  commissioners  find  up)on  examination  that 
such  pay-roll  is  correct,  they  shall  endorse  thereon  their  approval  of 
the  same,  and  file  the  same  with  the  county  auditor,  who  shall  draw 
his  warrant  on  the  county  treasurer  in  favor  of  the  respective  persons 
whose  names  appear  thereon  for  the  amount  shown  thereby  to  be  due 
them  respectively,  and  take  their  receipts  therefor,  on  the  pay-roll,  on 
the  right  hand  margin,  opposite  their  respective  names,  in  a  space 
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headed  ' '  received  from  the  county  auditor  a  warrant  for  the  amount 
shown  hereon  to  be  due  me." 

[8783]  §4.     One-half  of  all    fees,  costs,  percentages,   penalties,  D»poaWoDrffe«» 
allowances  and  other  perquisites  which  are  now  or  may  hereafter  be  'Ssilm.  **' 
allowed  by  law  for  the  performance  of  oflScial  duty  by ,  any  officer  Am.  ss  v.  49. 
mentioned  in  section  one,  or  by  the  sheriff  as  special  master  commis- 
sioner, or  as  receiver  in  any  case,  shall,  when  collected,  be  for  the  sole 
use  of  the  county ;  the  remaining  fifty  per  cent,  of  said  fees,  costs, 
percentages,  penalties,  allowances  and  other  perquisites,  shall  be  dis-      ^ 
posed  of  as  hereinafter  provided  in  section  10  hereof;  the  total  re- 
ceipts thereof  each  day  by  each  of  said  officers  shall,  except  as  other- 
wise provided  in  section  7,  be  by  him  paid  to  the  county  treasurer  be- 
fore noon  of  the  next  business  day  succeeding  their  collection,  and  be 
duly  accounted  for  by  the  treasurer,  and  said  officer  shall  keep  full 
and  accurate  accounts  of  all  fees,  costs,  percentages,  penalties,  allow- 
ances and  other  perquisites  that  accrue  to  his  office,  the  amounts  paid 
by  him  each  day,  and  the  sources  from  which  the  same  are  derived, 
and  the  amount  paid  to  the  county  treasurer  each  day. 

[87841  §  5.     Each  officer  mentioned  in  section  one,  shall,  on  the  Iw^*i"ient. 
second  Monday  of  each  month,  file  with  the  county  commissioners  to  be  mcd  montuj 
a  statement  verified  by  his  affidavit,  showing  the  full  receipts  daily  by  mi^onen/  ""*" 
him  for  the  preceding  month,  and  the  total  for  the  month.     And  on 
the  day  his  term  of  office  expires,  he  shall  file  with  the  commissioners 
like  statements,  showing  such  receipts  daily  since  his  last  statement. 

[87861  §  6.  All  statements  required  by  the  preceding  section  to  be  ^*de°JJk?S«. 
filed  with  the  county  commissioners,  shall  be  carefully  preserved  by  semd.  ^^ 
them,  and  shall  be  subject  to  public  inspection  during  all  official  busi- 
ness hours,  and  the  accounts  provided  for  by  section  four  shall  be  sub- 
ject to  like  inspection,  and  shall  remain  in  the  respective  offices  where 
kept,  and  at  the  expiration  of  the  term  of  any  officer  mentioned  in 
section  one,  shall  be  turned  over  to  the  successor  in  office. 

[8786]  §  7.  Each  officer  mentioned  in  section  one  shall,  where  Feet,:eettt,  ete. 
authorized  by  law,  collect  all  fees,  costs,  percentages,  penalties,  allow- 
ances and  other  perquisites  accruing  to  his  office  before,  or  at  the 
time  they  are  earned ;  and  all  fees,  costs,  percentages,  penalties,  allow- 
ances and  other  perquisites,  accruing  to  his  office  and  unpaid  at  the 
expiration  of  his  term,  shall  be  collected  by  his  successor  in  office,  and 
be  by  him  paid  into  the  county  treasury;  and  in  the  reports  to  the 
county  commissioners  provided  in  section  six  hereof,  each  officer  shall 
separately  state  what  amount  of  his  monthly  collection  accrued  to  his 
office,  during  the  term  of  his  predecessor ;  and  the  county  auditor 
shall  draw  his  warrant  upon  the  county  treasurer  in  favor  of  such  pre- 
decessor for  any  portion  of  said  amount  found  due  him. 

[8787]  §  8.     It  shall  be  the  duty  of  the  county  commissioners  to  see  Duty  of  county 
that  the  provisions  of  this  act  are  faithfully  complied  with,  and  they  =o°»™M«>">e«». 
may  employ  a  suitable  person  or  persons  whenever  and  for  such  time  *""  '' "  *"' 
as  they  may  deem  necessary,  and  at  such  compensation  as  they  deem 
judicious,  to  ascertain  by  examination  whether  the  accounts  of  the 
officers  mentioned  in  section  one  are  correctly  and  legally  kept,  and 
whether  the  statements  they  are  required  by  this  act  to  make  to  the 
commissioners  are  correct;  and  such  persons  shall  report  to  the  com- 
missioners the  result  of  such  examination,  which  report  they  shall  pre- 
serve in  their  office.     If  it  appear  by  any  such  report  that  any  such 
account  or  any  such  statement  is  false  or  fraudulent  in  any  respect, 
they  shall  make  a  thorough  examination  of  the  matter,  and  may,  if 
them  deem  it  necessary  or  expedient,  subpoena  witnesses,  and  examine 
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them  under  oath,  and  they  shall  have  the  same  power  as  justices  of  the 
peace  to  compel  the  attendance  of  witnesses.  The  costs  of  any  such 
investigation  shall  be  paid  from  the  general  fund  of  the  county  on  the 
warrant  of  the  county  auditor,  when  duly  certified  to  him  by  the 
county  commissioners  herein. 
Sheriff  may  re-  [87881  §  0.     The  sheriff  shall  be  allowed  to  retain  for  his  own  use 

tain  cenain  money.      .L  ^"i  j  ..-it 

Am  88  V  whatever  money  he  may  receive  under  any  contract  with  the  county 

commissioners  for  keeping  and  providing  for  prisoners  in  the  county 
jail ;  but  in  making  such  contract,  the  commissioners  shall  specify  the 
manner  in  which  said  prisoners  shall  be  kept  and  provided  for,  and 
shall  see  that  the  terms  of  the  contract  are  fully  complied  with. 
Forther  compensa-      [87891  §  lo.    Each  of  the  officcrs  herein  mentioned  shall  be  allowed 
^c/w.  *""'"''       ^^  P^io  monthly,  in  addition  to  the  salary  provided  for  herein  in  see- 
Am.  «s  V.  49.        tion  one  hereof,  any  balance  remaining  of  one-half  of  the  fees,  costs, 
percentages,  penalties,  allowances  and  perquisites  accruing  to  his  office, 
toad  by  him  paid  into  the  county  treasury,  after  deducting  therefrom 
sn  amount  equal  to  one-half  the  salaries  paid  to  the  assistants  in  his 
office ;  and  the  county  auditor,  after  making  the  proper  deduction, 
shall,  on  the  second  Monday  of  each  month,  draw  his  warrant  on  the 
county  treasurer  in  favor  of  such  officer  for  the  balance  remaining  of 
the  said  fifty  per  cent,  so  due  him ;  and  the  amount  so  deducted  from 
said  fifly  per  centum  shall  be  for  the  use  and  benefit  of  said  county. 
Treasurer  to  credit      [8790]  §  II.     All  money  paid  to  the  county  treasurer  in  pursuance 
2itifmoMy'"«JI'^     of  this  act,  shall  be  by  him  credited  to  the  general  fund  of  the  county; 
ceived.  '  and  all  warrants  issued  by  the  county  auditor  in  pursuance  hereof 

shall  be  drawn  upon  said  fund. 
tiat'thuMt™'*'        [8791]  §  12.     If  any  officer  mentioned  in  section  one  willfully  fail 
""''         or  refuse  to  perform  faithfully  and  promptly  any  duty  required  by  him 
of  [by  ?]  this  act,  or  knowingly  violate  any  provision  thereof,  or  willfully 
make  any  false  or  fraudulent  showing  in  any  statement  thereby  re- 
quired of  him,  or  in  any  account  provided  herein,  he  shall  be  subject 
to  the  penalties  provided  in  section  1348  of  the  Revised  Statutes;  and 
if  any  deputy,  clerk,  or  employe  willfully  violate  any  provision  of  this 
act,  he  shall  be  fined  not  less  than  one  hundred  nor  more  than  two 
hundred  dollars,  and  be  imprisoned  in  the  county  jail  not  less  than 
three  months  nor  more  than  one  year. 
Official  bond*  [8792J  §  13.     The  official  bond  required  by  law  hereafter  takea 

Am.8Sv.  50.  from  any  of  said  officers  shall  be  deemed  to  make  the  parties  to  the 
same  liable  for  any  violation  on  the  part  of  the  officer  for  whom  they 
are  sureties,  of  any  of  the  provisions  of  this  act,  and  for  the  faithful 
performance  of  all  the  duties  required  hereby. 
Pment  officer,  not  [|8793]  |  14.  This  act  shall  not  affect  the  duties,  fees  or  compen- 
sation of  any  officer  mentioned  in  section  one  hereof,  elected  and 
qualified  prior  to  the  passage  of  this  act. 
Provisiont.  [8794]  §  IS-     Any  provisiou  of  statute  in  force  when  this  act  takes 

effect,  wnich  conflicts  with  any  provision  of  this  act,  shall,  to  the  ex- 
tent that  it  is  inconsistent  with  the  latter,  and  not  otherwise,  be  held 
to  be  superseded  by  this  act,  as  to  counties  described  herein ;  but 
other  provisions  of  statute  so  in  force  relating  to  county  officers  and 
OCmnty  affairs  shall  not  be  affected  by  this  act 
§  16.    This  act  shall  take  effect  fifom  and  after  its  passage. 
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An  Act  to  establish  the  fees  and  compensation  of  certain  county  officers  in 
couniies  having  at  the  federal  census  of  1870  a  population  of  not  less 
than  forty-six  thousand,  and  not  more  than  fifty-two  thousand,  and 
being  supplementary  to  sections  1013  to'ixtz  of  the  revised  statutes,  »•- 
elusive. 

[Passed  and  took  effect  April  i8,  1881 :  78  v,  167.] 

18796]  s  1 .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  all  counties  of  the  state  having  at  the  fe<leral  census  of  1870 
a  population  of  not  less  than  forty-six  thousand,  and  not'  more  than 
fifty-two  thousand,  the  fees  and  compensation  of  the  county  auditor 
and  county  treasurer  shall  be  as  follows,  viz.: 

[8796]  §  2.  The  fees  of  the  county  auditor  shall  be  the  same  as  Fets  of  eou»ty 
provided  in  sections  1069,  1070,  1071,4072,  1073,  1074,  1075,  and  1076  "iSqT.**^  ^"'" 
of  the  revised  statutes,  and  in  addition  thereto  he  shall  receive  fees  as 
ibUows,  viz.:  For  placing  on  the  grand  duplicate  special  assessments 
and  sewerage  taxes,  as  certified  by  the  city  clerk,  or  city  auditor,  as 
the  case  may  be,  eight  cents  for  each  description  of  property  sought 
to  be  assessed,  and  the  county  commissioners  shall  allow  to  the  auditor 
for  making  the  separate  duplicates  provided  for  in  section  three  (3)  of 
an  act  entitled  "  an  act  to  facilitate  the  collection  of  forfeited  and  de- 
linquent taxes  in  Lucas  county,"  passed  February  26,  1880,  the  sum 
of  eight  hundred  dollars. 


[87971  §  3.  The  fees  and  com{)ensation  of  the  county  treasurer  shall  fmi  or  ooaaty 
be  as  follows :  On  setdement  semi-annually,  including  the  first  semi-  ^^^  **  '^"^ 
annual  setdement  in  the  year  1881,  with  the  auditor,  he  shall  be  allowed 
on  all  moneys  collected  on  the  grand  duplicate  as  follows :  On  the 
first  twenty-five  thousand  dollars,  two  and  one-half  per  centum ;  on  the 
next  twenty-five  thousand  dollars,  one  and  one-hdf  per  centum ;  on 
all  moneys  collected  for  school  purposes  such  compensation  as  is 
provided  in  section  3960  of  the  revised  statutes,  and  on  all 
naoneys  collected  on  any  special  duplicate,  and  on  all  other  moneys 
collected  on  the  grand  duplicate,  one  per  centum,  and  on  all  moneys 
collected  otherwise  than  on  the  duplicate  the  following  percent- 
ages, viz.:  On  licenses,  fines,  forfeitures,  bonds,  recognizances,  on 
the  first  one  thousand  dollars,  ten  per  cent.,  and  all  over  one  thousand 
dollars,  five  per  cent.,  and  on  all  other  moneys  collected  on  the  first 
ten  thousand  dollars,  one  per  cent,  and  on  any  excess,  five-tenths  of 
one  per  cent.;  but  no  compensation,  percentage,  commission,  or  fees 
shall  be  allowed  on  any  moneys  received  by  him  from  the  state  treas- 
urer, or  from  his  predecessor  in  office,  or  the  legal  representative,  or 
sureties  of  such  predecessor,  or  on  any  moneys  received  from  the  pro- 
ceeds of  the  bonds  of  the  county,  or  of  any  municipal  corporation. 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  increase  the  salary  of  township  clerks  in  certain  townships. 

[Passed  and  took  effect  April  15,  1889:  86  v.  3J0.J 

[8798]  §  I .    Be  it  enacUd  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  any  township  of  the  state  having  a  population  at  the  last  federal  cieri^i^cV™^* 
census  in  1880,  and  which  at  any  subsequent  federal  census  may  have  townshipi. 
a  population  of  21,175,  the  township  trustees  of  such  township  may  ^  . 
allow  the  clerk  thereof  a  compensation  not  to  exceed  two  hundred  and        ***' 
fifty  dollars  in  any  one  year,  to  be  paid  out  of  the  township  treasury. 

§  2.     This  act  shall  take  effect  on  its  passage. 
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FISH   CULTURE. 


Sbction 

8799.  Trespaasing  upon  lands  borderine  on 
fish  pondp  etc.p  for  purpose  of  catching 
fish.  / 

flSoo.    Buying  or  receiving  fish  so  caught. 

8801.     Penalty. 


Section 

8809.    Poisoning  or  letting  water  out  of  pond. 

8803.  Owner  of  uninclosed  pond  or  brook  t* 

erect  sign  boards. 

8804.  Tearing  down  or  defacing  same. 


Buying  or  receiv- 
ing fish  caught. 


Penalty. 


An  Act  to  encourage  fish  culture,  and  to  prevent  the  catching  0/  fish  in  cer- 
tain ponds  and  streams  of  Ohio. 

[Passed  and  took  effect  April  14,  i8Ss:  79  v.  94.] 

Trespassing  upon        [87991  §  1 .     Be  it  enacted  by  the  Getural  Assembly  of  the  SiaU  of  Ohio, 

lands  bordering  on  „,,1."'    "JO  u    11  .  .i.     t       j  •    v..     •      1       j 

fish  pond,  for  pur-  1  hat  any  person  who  shall  trespass  upon  the  lands,  or  rights  in  lands, 
gne  of  catching  belonging  to  any  person,  firm,  or  corporation,  and  located  in  the  state 
of  Ohio,  in  or  bordering  upon  any  natural  or  artificial  pond  or  brook 
less  than  ten  miles  in  length,  into  which  have  been  introduced  brook 
trout  (or  speckled  trout,  so-called),  land-locked  salmon,  California 
salmon,  German  carp,  or  any  other  fish,  by  the  means  known  as  arti- 
ficial propagation,  or  by  actual  importation  from  other  waters,  for  the 
purpose  of  fishing  for,  or  catching,  or  killing  fish,  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  punished  therefor  as  hereinafter  provided. 

[8800]  §  2.  Any  person  who  shall  buy,  or  receive  any  brook  trout, 
land-locked  salmon,  California  salmon,  German  carp,  or  any  other  fish 
caught,  or  taken  contrary  to  the  provisions  of  the  foregoing  section, 
knowing  the  same  to  have  been  so  caught  or  taken,  shall  be  guilty  of 
a  misdemeanor,  and  shall  be  punished  therefor  as  hereinafter  provided. 

[8801]  §  3.  Any  person  offending  against  any  of  the  foregoing  pro- 
visions of  this  act  shall  be  punished,  upon  conviction  of  the  first 
offense,  by  a  fine,  in  any  sum  not  less  than  five,  nor  more  than 
twenty-five  dollars;  and  for  each  subsequent  offense,  in  addition  to 
such  fine,  by  imprisonment  in  the  county  jail,  for  a  period  not  exceed- 
ing thirty  days;  and  if  any  person,  complained  of  before  a  justice  of 
the  peace,  plead  guilty  to  such  complaint,  such  justice  of  the  peace 
shall  have  full  authority  in  such  case  to  impose  the  punishment  above 
described. 

[8802]  {^  4.  Any  person  who  shall  willfully  place  any  poison  or 
other  substance  injurious  to  the  health  of  fish,  in  any  pond  or  brook, 
designated  in  the  first  section  herein,  for  the  purpose  of  capturing  or 
harming  any  fish  therein  or  any  person  who  shall  wrongfully  and  will- 
fully let  the  water  out  of  such  pond  or  brook,  with  intent  to  take  or 
injure  fish  therein,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  pun- 
ished on  conviction  by  imprisonment  in  the  county  jail  not  exceeding 
six  months,  or  by  a  fine  not  exceeding  two  hundred  and  fifty  dollars, 
or  by  both  fine  and  imprisonment. 

[8fe03]  8  S-  The  owners,  or  those  in  control  of  land,  or  right  in 
lands,  in  or  bordering  upon  any  pond  or  brook,  designated  in  section 
I  herein,  shall  have  erected  and  maintained  in  a  conspicuous  place 
along  such  pond  or  brook  when  they  are  uninclosed,  sign  boards  at 
least  one  foot  square,  and  at  a  distance  apart  of  not  more  than  forty 
rods,  and  which  shall  have  thereon  the  name  of  the  party  in  control, 
and  the  words,  "Trespassers  warned  off  under  penalties  of  the  law." 


Poisoning  or  letting 
water  out  of  pond. 


Owner  of  unin- 
closed pond  or 
brook  to  erect  sign 
boards. 
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[8804]  §6.     Any  person  who  shall  willfully  and  wrongfully,  tear  T«>ring  down  or 
down,  deface,  or  injure  the  sign  boards  provided  for  in  the  last  section,  board*, 
shall  be  guilty  of  a  misdemeanor,  and  liable  to  a  penalty  of  twenty-five 
dollars. 

§  7.    This  act  is  to  take  effect  and  be  in  force  from  and  after  its 
passage. 


CHAPTER  23. 


FOODS,  DRUGS,  MERCHANDISE,  ETC 


Adultbration  of;  Fraud  in. 
Sbction 

8805.    Adulterated  articles  not  to  be  manufac- 
tured or  sold. 

*•  Drug  "  and  "  food  "  defined. 

When  drugs  deemed  adulterated ;  when 
food  adulterated. 

Sample  for  analysis. 

Penalties. 

Sale  of  unlabeled  canned  fruits  and  ve;- 
etabtes  forbidden. 

Labeling  of  "  soaked  "  goods  and  maple 


8806. 

S807. 


8809. 
8810. 


8811. 
88ia. 

8813. 

8814. 
8815- 
8816. 

8817. 
8818. 
8819. 


8821. 

8832. 

8823. 
8824. 

8825. 

8826. 

8827. 
8828. 

8829. 

8830. 
8831. 
883a- 
8833. 
8834. 
8835. 
8836. 
8837. 
8838. 
8839. 
8840. 
8841- 


syrup. 
False 


False  or  fraudulent  stamps,  labels,  etc.; 

penalty ;  duty  of  board  of  health. 
Manufacture  and  sale   of  adulterated 

candy. 
Samples  for  analysis. 
Penalties. 
Manufacture  and  sale   of  adulterated 

vinegar  forbidden. 
Injurious  ingredients  forbidden. 
Brands  on  casks. 
Penalties. 
Resttictions  on  sale  of  artificial  dairy 

products. 
Restrictions  on  manufacture  of  same. 
Further    restrictions    on    manufacture 

and  sale  of. 
False  brands  and  labels. 
Brands,  etc.;  skimmed  milk  cheese. 
Card  to  be  displayed  by  dealers  in  arti- 
ficial dairy  products;  sale  of  less  than 

original  package. 
Card    to   be   displayed    by  keepers  of 

hotels,  restaurants,  etc. 
Fraudulent  shipments. 
Sale  of  diluted  milk ;  false  accounts. 
Impure  and  skimmed  milk. 
Mifk  falsely  Libeled. 
Cows  unhealthily  fed,  etc. 
Cuitdenscil  milk. 
State  institutions. 
Penalties. 
Informers. 
Repeals. 

Regulating  sale  of  milk. 
Pure  milk. 
Skimmed  milk. 
Adulterated  milk  defined. 
Adulterated  wine;  penalty  for  manufac- 


turing or  selling. 
8842.     "  Pure  wine"  denned. 


Sbction 

8843.  •*  Wine  "  defined. 

8844.  "  Compound  wine"  defined. 

8845.  Penalty  for  violations;  duty  of  prote- 

cuting  attorney. 

8846.  Exceptions. 

Dairy  and  Food  Commissioner. 

8847.  Appointment  of;  salary  and  expenses. 

8848.  General  duties  of,  and  of  assistants. 

8849.  Powers  of. 

8850.  Assistant  commissioners;  expert  chem- 

ists. 

8851.  Fines. 

8852.  Office  room ;  report. 

Manupacturb,  Salb,  btc.,  op  Dynamitb. 

8853.  Manufacture,  sale,  or  use  of  dynamite^ 

etc. 

8854.  Application  for  license  to  manufacture. 

8855.  License,  how  granted. 

8856.  Penalties. 

8857.  Sale  to  minors;  or  without  labels;  re^ 

ister  of  sales;  penalties. 

8858.  Unlawful  use  and  possession  of  dyna^ 

mite;  penalty. 


Sale  op  Morphinb. 

8859.  By  whom  and  how  sold. 

8860.  Penalty. 

8861.  Repeals. 


CONVICT-MADB  GoODS. 

8862.  Made  in  other  states,  must  be  marked* 

etc. 

8863.  Mark  consists  of  what ;  where  placed. 

8864.  Penalty  of  having  unmarked  goods  for 

sale. 

Manupacturbrs  op  Bottled   Bbvbragbs, 

ETC. 

8865.  Ma^  file   description  of  bottles   used, 

with  secretary  of  state. 

8866.  Unlawful  to  uKe   such  bottles  without 

consent  of  owners;  penalty. 

8867.  Search  warrant  may  be  issued,  when; 

d proceedings, 
osts,  how  disposed  of. 


ADULTERATION   OF:    FRAUD   IN,  ETC. 


See  also  g  6928. 


An  Act  to  provide  against  the  adulteration  of  food  and  drugs. 

[Passed  March  20,  1884,  and  took  effect  April  29,  1884:  81  v.  67.] 

Adulterated  ar* 

[8806]  §  I  •     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  tides  not  to  be 
That  no  person  shall,  within  this  state,  manufacture  for  sale,  offer  for  JJJJ''<'««''«<* »' 
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sale,  or  sell  anv  drug  or  article  of  food  which  is  adulterated,  within 

the  meaning  of  this  act 

LT!''f^''"le-'         [8806]  §  2.     The  term  "drug,"  as  used  in  this  act,  shall  include 

fined.  all  medicines  for  internal  or  external  use,  antiseptics,  disinfectants  and 

cosmetics.     The  term  '*  food,"  as  used  herein,  shall  include  all  articles 

used  for  food  or  drink  by  man,  whether  simple,  mixed,  or  compound. 

[8807]  §  3.     An  article  shall  be  deemed  to  be  adulterated  within 

Am.  87  V.  348.  *     the  meaning  of  this  act : 

When  drugs  deem-     (*)  ^^  ^^  ^^^^  of  drugs:  (i)  If,  when  sold  under  or  by  a  name  rec- 
ed  adulterated.      ognized  in  the  United  States  Pharmacopoeia,  it  differs  from  the  stand- 
ard of  strength,  quality  or  purity  laid  down  therein ;  (2)  If,  when  sold 
under  or  by  a  name  not  recognized  in  the  United  States  Pharmaco- 
poeia but  which  is  foand  in  some  other  pharmacopoeia,  or  other  stand- 
ard work  on  materia  medica,  it  differs  materially  from  the  standard  of 
strength,  quality,  or  purity  laid  down  in  such  work ;  (3)  If  its  strength, 
quality  or  purity  falls'  below  the  professed  standard  under  which  it  is 
sold. 
When  food  deemed      (^)  I"  the  case  of  food :  (i)  If  any  substance  or  substances  have 
adulterated.  been  mixed  with  it,  .so  as  to  lower  or  depreciate,  or  injuriously  affect 

its  quality,  strength  or  purity ;  (2)  If  any  inferior  or  cheaper  substance 
or  substances  have  been  substituted  wholly  or  in  part  for  it ;  (3)  If  any 
valuable  or  necessary  constituent  or  ingredient  has  been  wholly  or  in 
part  abstracted  from  it ;  (4)  If  it  is  an  imitation  of,  or  is  sold  under  the 
name  of  another  article ;  (5)  If  it  consists  wholly,  or  in  part,  of  a 
diseased,  decomposed,  putrid,  infected,  tainted  or  rotten  animal  or 
vefgetable  substance  or  article,  whether  manufactured  or  not — or,  in 
the  case  of  milk,  if  it  is  the  produce  of  a  diseased  animal ;  ^6)  If  it  is 
colored,  coated,  polished  or  powdered,  whereby  damage  or  inferiority 
is  concealed,  or  if  by  any  means  it  is  made  to  appear  better  or  of 
greater  vaiue  than  it  really  is ;  (7)  If  it  contains  aay  added  substance 
oc  ingredient  which  is  poisonous  or  injurious  to  health,  or  any 
deleterious  substance  not  a  nece.ssary  ingredient  in  its  manufacture ; 
provided,  that  the  provisions  of  this  act  shall  not  apply  to  mixtures 
or  compounds  recognized  as  ordinary  articles  of  food,  if  the  same  be 
distinctly  labeled  as  mixtures  or  compounds,  and  are  not  injurious  to 
health,  and  contain  no  ingredient  not  necessary  to  the  preparation 
of  a  genuine  article  of  such  mixtures  or  compounds,  and  from  which 
no  necessary  ingredient  in  its  p)rep)aratic«i.  is  eliminated. 
Sample  may  be  de-  [8808]  §  4-  Every  persou  maniifacturing,  offering  or  exposing  for 
Bunded  for  analy-  gj^jg^  q,.  delivering  to  a  purchaser,  any  drug  or  article  of  food  included 
in  the  provisions  of  this  act,  shall  furnish  to  any  person  interested, 
or  demanding  the  same,  who  shall  apply  to  him  for  the  purpose,  and 
shall  tender  him  the  value  of  the  same,  a  sample  sufficient  for  the 
analysis  of  any  such  drug  or  article  of  food  which  is  in  his  posses- 
sion. 
fenaities.  [8809]  §  5-     Whoever  refuses  to  comply,  upon  demand,  with  the 

requirements  of  section  four,  and  whoever  violates  any  of  the  pro- 
visions of  this  act,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
victic^n  shall  be  fined  not  exceeding  one  hundred  nor  less  than  twenty- 
five  dollars,  or  imprisoned  not  exceeding  one  hundred  nor  less  than 
thirty  days,  or  both.  And  any  person  found  guilty  of  manufacturing, 
offering  for  sale  or  selling  an  adulterated  article  of  food  or  drug  under 
the  provisions  of  this  act,  shall  be  adjudged  to  pay,  in  addition  to  the 
penalties  hereinbefore  provided  for,  all  necessary  costs  and  expenses 
incurred  in  inspecting  and  anal-yzing  such  adulterated  articles  of  whkh 
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aaid  person  may  have  been  fouix}  guilty  of  manuiaoturing,  selUng  er 
offering  for  sale. 

§  6.     This  act  shall  take  efiect  ami  be  in  force  in  forty  days  firan 
and  a&er  its  pajssage. 

An  Act  to  prevent  fraud  m  amnir^  fruit  and  vegtiables. 

(Passed  Apiil  39,  i88j;  took  effect  January  i,  1886:  83  v.  163.] 

[8810]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Forbidding  the  sal* 
That  it  shall  hereafter  be  unlawful  in  this  state  for  any  packer  or  clnlied'SuUs  and 
dealer  in  preserved  or  canned  fruits  and  vegetables,  or  other  articles  of  vegeuWes. 
food,  to  offer  such  canned  articles  for  sale  after  January  i,  1886,  with 
the  exception  of  goods  brought  from  foreign  countries  or  packed  prior 
to  the  passage  of  this  act,  unless  such  articles  bear  a  mark  to  indicate 
the  grade  or  quality,  together  with  the  name  and  address  of  such  firm, 
jierson  or  corporation  that  pack  the  same  or  dealer  who  sells  the 
same. 

[88111  §  2.  That  all  soaked  goods,  or  goods  put  ud  from  products  Labeling  of  "soak- 
dried  before  canning,  shall  be  plainly  marked  by  an  adhesive  labd,  5f  mS^'mSuSS! 
having  on  its  face  the  word  "  soaked,"  in  letters  not  less  in  size  than 
two-Hne  pica,  of  solid  and  legible  type ;  and  all  cans,  jugs,  or  other 
packages,  containing  maple  syrup  or  molasses,  shall  be  plainly  marked 
by  an  adhesive  label,  having  on  its  face  the  name  and  address  of  the 
person,  firm,  or  corporation  who  made  or  prepared  the  same,  together 
with  the  name  and  quality  of  the  goods,  in  letters  of  the  size  provided 


in  this  section.     \As  amended  April  %,  1886:  83  v.  73.] 

[8812]  §5.     Any  person,   firm,  or  corporation  who  shall  lalsety  F»i«orrrauduie 
stamp  or  label  such  cans  or  jars  containing  preserved  fiiiit  or  food  of  pc^fty'for'mat' 


any  kind,  or  knowingly  permit  such  false  stamping  or  labeling,  and  J,^^,^  "^ 
apy  person,  firm  or  corporation  who  shall  violate  any  of  the  provisions 
oif  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  punished 
with  a  fine  not  less  than  $50  in  the  case  of  vendors,  and  in  the  case 
of  manufacturers,  and  those  falsely  or  fraudulently  stamping  or  label- 
ing such  cans  or  jars,  a  fine  of  not  less  than  $500  nor  more  than 
$1,000;  and  it  shall  be  the  duty  of  any  board  of  health  in  this  state, 
cognizant  of  any  violation  of  this  act,  to  prosecute  any  person,  firm 
or  corporation  which  it  has  reason  to  believe  has  violated  any  of  the 
provisions  of  this  act,  and  after  deducting  the  costs  of  trial  and  con- 
viction, to  retain  for  the  use  of  such  board  the  balance  of  the  fine  or 
fines  recovered. 

§  4.     This  act  shall  take  effect  January  i,  1886. 

An  Act  to  provide  against  the  adulteration  of  candy.  .v«  { «9rt. 

[Passed  and  took  effect  May  8,  1886:  83  v.  119.] 

[8813]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Hanu&ctutc  and 
That  no  person  shall  manufacture  for  sale,  or  sell  or  offer  to  sell  any  jj^/*^  •duiterated 
candy  adulterated  by  the  admixture  of  terra  alba,  berytes,  talc,  or  '°  ^' 
other  mineral  substance,  or  poisonous  colors  or  flavors,  or  other  in- 
gredients deleterious  or  detrimental  to  health. 

P8814]  §  2.     Every  person  manufacturing  any  candy,  or  offering  or  Samples. 
exposing  the  same  for  sale,  shall  furnish  to  any  person  interested  or 
demanding  the  same,  who  shall  apply  to  him  for  that  purpose,  and 
shall  tender  him  the  value  of  the  same,  a  sample  sufficient  for  the 
anaiyMs  thereof 

[8818]  %  3.     Whoever  refuses  to  comply,  upon  demand,  with  the  PenaiHeg. 
requirements  of  section  2,  and  whoever  violates  any  of  the  provisions 
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of  this  act,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction, 
shall  be  fined  not  exceeding  one  huAdred  dollars  nor  less  than  twenty- 
five  dollars,  or  imprisoned  not  exceeding  one  hundred  nor  less  thsm 
thirty  days,  or  both ;  and  he  shall  be  adjudged  to  pay  in  addition  all 
necessary  costs  and  exp>enses  incurred  in  the  inspecting  and  analyzing 
such  adulterated  candy,  and  the  same  shall  be  forfeited  and  destroyed 
under  the  direction  of  the  court. 
§  4.     This  act  shall  take  effect  upon  its  passage. 


Its  manufacture 
and  sale  fosbiddeb. 


Injurious  iii(M- 
dients. 


Brands  on  cttka. 


Penalties. 


Taking  effect. 


An  Act  to  prevent  the  adulteration  of  vinegar. 

(Passed  March  ai,  1887 ;  took  effect  July  i,  1887 :  84  v.  116.] 

[8816]  ^  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohu>, 
That  no  person  shall  manufacture  for  sale,  or  knowingly  offer  or  ex- 
pose for  sale  as  cider,  apple,  or  orchard  vinegar,  any  vinegar  not  the 
legitimate  product  of  pure  apple  juice,  known  as  apple  cider ;  or  vin- 
egar not  made  exclusively  of  said  apple  cider ;  or  vinegar  into  which 
foreign  substatices,  drugs  or  acids  have  been  introduced  as  may  appear 
by  proper  test,  and  upon  said  test  shall  contain  not  less  than  two  per 
cent,  by  weight  of  cider  vinegar  solids  upon  full  evaporation  over  boil- 
ing water.     [As  amended  April  14,  1888:  85  V.  259.] 

T8817]  §  2.  No  person  shall  manufacture  for  sale,  or  knowingly 
offer  for  sale,  or  have  in  his  possession  with  intent  to  sell,  any  vinegar 
found  upon  proper  test  to  contain  any  preparation  of  lead,  copper, 
sulphuric  acid,  or  other  ingredients  injurious  to  health,  or  containing 
artificial  coloring  matter.     [As  amended  April  14,  1888 :  85  v.  259.] 

83.     [Repealed  April  1.4,  1888:  85  V.  259.] 

[8818]  §  4.  Every  person  making  or  manufacturing  cider  vinegar, 
who  is  not  a  domestic  manufacturer  of  cider  or  cider  vinegar,  shall 
brand  on  each  head  of  the  cask,  barrel  or  keg  containing  such  vinegar, 
the  name  and  residence  of  the  manufacturer,  the  date  when  same 
was  manufactured,  and  the  words  "  Cider  Vinegar."  And  no  vinegar 
shall  be  branded  "Fruit  Vinegar"  unless  the  same  be  made  wholly 
from  apples,  grapes,  or  other  fruit. 

[8819]  §  5.  Whoever  violates  any  of  the  provisions  of  this  act 
sh^Sl,  upon  conviction,  be  fined  not  less  than  fifty  dollars,  nor  more 
than  one  hundred  dollars,  or  imprisoned  not  less  than  thirty  days,  nor 
more  than  one  hundred  days,  or  both ;  and  shall  be  adjudged  to  pay 
in  addition  all  necessary  costs  and  expenses  incurred  in  inspecting  and 
analyzing  such  vinegar.  And  all  vinegar  not  in  accordance  with  this 
act  shall  be  subject  to  forfeiture  and  spoliation. 

§  6.  This  act  shall  take  effect  and  be  in  force  from  and  after  July 
first,  1887. 


See  II  ai34,  ssga, 
6951. 


8«e  Appendix. 

Restrictions  on 
sale  of  artificial 
dairy  products. 

Ad.  law.  87  V.  51. 


An  Act  to  prevent  adulteration  of  and  deception  in  the  sale  of  dairy  pro- 
ducts, and  supplementary  to  Chapter  1 1,  Title  i.  Part  4,  of  the  Rroisei 
Statutes. 

(Passed  and  took  effect  May  17,  1886:  83  v.  178.] 

[8820]  §  1 .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  no  person  shall  sell,  expose  or  offer  for  sale  or  exchange,  any 
substance  purporting,  appearing,  or  represented  to  be  butter  or  cheese, 
or  having  the  semblance  of  either  butter  or  cheese,  which  substance  is 
not  made  wholly  from  pure  milk,  or  cream,  salt  and  harmless  coloring 
matter,  unless  it  is  done  under  its  true  name,  and  each  vessel,  pack 
age,  roll  or  parcel  of  such  substance  has  distinctly  and  durably  painted. 
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tioDs  on  manuCi^ 
ture. 


Stamped,  stenciled  or  marked  thereon  the  true  name  of  such  substance 
in  ordinary  bold  faced  capital  letters,  not  less  than  five  line  pica  in 
size,  and  also  the  name'  of  each  article  or  ingredient  used  or  entering 
into  the  composition  of  such  substance,  in  ordinary  bold  faced  letters, 
not  [less]  than  pica  in  size,  or  sell  or  dispose  of  in  any  manner  to  an- 
other any  such  substance  without  delivering  with  each  amount  sold  or 
disposed  of,  a  label  on  which  is  plainly  or  legibly  printed  in  ordinary 
bold  faced  capital  letters,  not  less  than  five  line  pica  in  size,  the  true 
name  of  such  substance,  and  also  the  name  of  such  articles  used  and 
entering  into  the  composition  of  such  substance  in  ordinary  bold  faced 
letters,  not  less  than  pica  in  size,  if  the  same  be  not  made  wholly  from 
pure  milk,  or  cream,  salt  and  harmless  coloring  matter ;  and  the  words 
"butter,"  "creamery,"  or  "dairy,"  or  any  word  or  combination  of 
words  embracing  the  same,  shall  not  be  placed  on  any  vessel,  package, 
roll  or  parcel  containing  any  imitation  dairy  product  or  substance  not 
made  wholly  from  pure  milk,  or  cream,  salt,  and  harmless  coloring 
matter.     \As  amended  March  21,  1887:  84  V.  182.] 

[8821]  §  2.  No  person  or  persons  shall  manufacture  out  of  any  manufacture  rf 
oleaginous  substance  or  substances,  or  any  compound  of  the  same 
other  than  that  produced  from  unadulterated  milk  or  cream,  salt  and 
harmless  coloring  matter,  any  article  designed  to  be  sold  as  butter  or 
cheese  made  from  pure  milk  or  cream,  salt  and  harmless  coloring 
matter.  Nothing  in  this  section  shall  prevent  the  use  of  pure  skimmed 
milk  in  the  manufacture  of  cheese. 

[8823]  §  3.  No  person  or  persons  shall  manufacture,  mix,  com-  Further  reatric- 
pound  with  or  add  to  natural  or  pure  milk,  cream,  butter  or  cheese,  *  —- "«^ 
any  animal  fats,  animal,  mineral  or  vegetable  oils,  nor  shall  any  per- 
son or  persons  manufacture  any  oleaginous  or  other  substance  not  pro- 
duced from  pure  milk  or  cream,  salt  and  harmless  coloring  matter,  or 
have  the  same  in  his  possession,  or  offer  or  expose  the  same  for  sale  or 
exchange  with  intent  to  sell  or  in  any  manner  dispose  of  the  same  as 
and  for  butter  and  cheese  made  from  unadulterated  milk  or  cream, 
salt  and  harmless  coloring  matter,  nor  shall  any  substance  or  com- 
pound so  made  be  sold  or  disposed  of  to  any  one  as  and  for  butter  or  Saie  of,  etc 
cheese  made  from  pure  milk  or  cream,  salt  and  harmless  coloring 
matter. 

[8823]  §  4-     No  person  or  persons  shall  sell,  exchange,  expose  or  False  bcaad*  and 
offer  for  sale  or  exchange,  dispose  of  or  have  in  his  possession  any  '*^*'* 
substance  or  article  made  in  imitation  or  resemblance  of,  or  as  a  sub- 
stitute  for  any  dairy   product  which  is   falsely  branded,  stenciled, 
labeled  or  marked  as  to  the  place  where  made,  the  name  or  cream 
value  thereof,  its  composition  or  ingredients,  or  in  any  other  respect. 

[8824]  §  5.     No  person  or  persons  shall  sell,  exchange,  expose  or  g,,,^  cottoned 
offer  for  sale  or  exchange,  dispose  of  or  have  in  his  possession  any 
dairy  products  which  are  falsely  branded,  stenciled,  labeled  or  marked 
as  to  the  place  where  madp,  date  of  manufacture,  the  name  or  cream 
value  thereof,  composition  or  ingredients,  or  in  any  other  respect,  and  skin,„ed  mak 
cheese  wholly  made  from  skimmed  milk  shall  have  branded  upon  the  chee«e. 
box  or  can  "made  from  skimmed  milk." 

[8825]  §  6.     Every  person  in  this  state  who  shall  deal  in,  keep  for 
sale,  expose  or  offer  for  sale  or  exchange,  any  substance  other  than  ^ytA\>yt^tn 
butter  or  cheese  made  wholly  from  pure  milk  or  cream,  salt  and  harm-  "•  M'^^'*'  ^'^ 
less  coloring  matter,  which  appears  to  be,  resembles  or  is  made  in  *" 
imitation  of,  or  as  a  substitute  for  butter  or  cheese,  shall  keep  a  card 
not  less  in  size  than  ten  by  fourteen  inches,  in  a  conspicuous  and 
visible  place  where  the  same  may  be  easily  seen  and  read  in  the  store, 
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Sale  of  less  than 
original  package. 


Card  Co  be  dis- 
played by  keepers 
of  hotels,  restau- 
nnu,  etc. 


room,  Stand,  booth,  wagon  or  place  where  such  substance  is,  on 
which  card  shall  be  printed,  on  a  white  ground,  in  bold,  black,  Roman 
letters,  not  less  in  size  than  twelve-line  pica,  the  words,  "oleomarga- 
rine" or  "imitation  cheese"  (as  the  case  may  be),  "sold  here,"  and 
said  card  shall  not  contain  any  other  words  than  the  ones  above  pre- 
scribed ;  and  no  person  shall  sell  any  oleomargarine,  suine,  imitation 
cheese,  or  other  imitation  dairy  product,  at  retail  or  in  any  quantity 
less  than  the  original  package,  tub  or  Arkin,  unless  he  shall  first  inform 
the  purchaser  that  the  substance  is  not  butter  or  cheese,  but  an  imi- 
tation of  the  same.     \As  amended  March  8,  i888:  85  v.  74.] 

[8836]  8  7.  Every  proprietor,  keeper,  or  manager,  or  person  in 
charge  of  any  hotel,  boarding  house,  restaurant,  eating  house,  lunch 
counter,  or  lunch  room,  who  therein  sells,  uses,  or  disposes  of  any 
substance  which  appears  to  be,  resembles,  or  is  made  in,  or  as  an  imi- 
tation of,  or  is  made  as  a  substitute  for  butter  or  cheese,  under  what- 
soever name,  and  which  substance  is  not  wholly  made  from  pure  milk 
or  cream,  salt,  and  harmless  coloring  matter,  shall  display  and  keep  a 
card  in  a  conspicuous  place,  where  the  same  may  be  easily  seen  and 
read  in  the  dining,  eating,  restaurant,  and  lunch  room,  and  place 
where  such  substance  is  sold,  used,  or  disposed  of,  which  card  shall  be 
white  and  in  size  not  less  than  ten  by  fourteen  inches,  upon  which  shall 
be  printed  in  plain,  bold,  black  Roman  letters,  not  less  in  size  than 
twelve4ine  pica,  the  words  "  oletwnargarine  sold  and  used  here,"  or 
"  imitation  cheese  sold  and  used  here,"  (as  the  case  may  be),  and  said 
card  shall  not  contain  any  other  words  than  the  ones  above  described, 
and  such  proprietor,  keeper,  manager,  or  person  in  charge  shall  not 
sell,  furnish,  or  dispose  of  such  substaitce  as  and  for  "butter  and 
cheese,"  made  from  pure  milk  or  cream,  salt,  and  harmless  coloring 
matter,  when  butter  or  cheese  is  asked  for.     \As  amended  March  8, 


Fnndttlent  ship* 
jnents. 


Sale  of  diluted 


False  accounts. 


Impure  and  skim- 
med milk. 


Milk  falsely  label- 
ed, etc. 


Cows  unhealthily 
fed,  etc. 


1888:  85  v.  74.1 

[8837]  §  8.  No  person  or  persons  shall  pack,  box,  inclose,  ship  or 
consign  any  substance,  as  butter  or  cheese  made  from  pure  milk  or 
cream,  salt  and  harmless  coloring  matter,  in  such  a  manner  as  t*  con- 
ceal an  inferior  article  by  placing  a  finer  grade  of  butter  or  cheese 
upon  the  surface  of  the  same. 

[8828]  §  9.  No  person  or  persons  shall  sell  to  any  person,  or  de- 
liver or  carry  or  cause  to  be  carried  to  any  cheese  or  butter  factory  to 
be  manufactured,  any  milk  diluted  with  water  or  in  any  way  adulter- 
ated, or  from  which  any  cream  has  been  taken,  or  milk  commonly 
known  as  "skimmed  milk,"  or  milk  from  which  [the]  part  known  as 
"strippings"  has  been  withheld  with  the  intent  to  defraud,  or  keeps 
or  renders  any  false  account  of  the  quantity  or  weight  of  aailk  fur- 
nished at  or  to  any  factory  for  manufacture  or  sold  to  any  manu- 
facturer. 

[8829]  §  10.  No  person  or  persons  shall  sell,  exchange,  or  ofifer 
for  sale  or  exchange,  any  unclean,  impure,  unhealthy,  unwholesome 
milk,  or  sell,  exchange,  or  offer  for  sale  or  exchange  as  "pure  milk," 
milk  diluted  with  water  or  milk  known  as  skimmed  milk. 

[8830]  §  II.  No  person  or  p)ersons  shall  sell,  exchange,  expose, 
or  offer  for  sale  or  exchange,  have  in  his  possession  or  dispose  of  in 
any  manner,  any  milk  which  is  falsely  branded,  labeled  marked  or 
represented  as  to  ^ade,  quantity  or  place  whe^^e  produced  or  pro- 
cured. 

[8831]  ;§  le.  ^o  person  ^s&\  keep  cows  ifor  the  production  ot  milk, 
for  any  purpose,  in  a  cramped  or  unheaAtthy  'Cooditgion,  or  feed  them 
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on  unhealthy  food,  or  upon  food  that  produces  impure,  unhealthy  or 
unwholesome  milk. 

[88321  §  13.  No  person  shall  manufacture,  sell,  exchange,  expose  Condoued  mUk. 
or  offer  for  sale  or  exchange,  any  condensed  milk,  unless  the  package, 
can  or  vessel  containing  the  same  shall  be  distinctly  labeled,  stam{>ed 
or  marked  with  its  true  name,  brand,  by  whom  and  under  w^hat  name 
made,  and  no  condensed  milk  shall  be  made,  exchanged,  exposed  or 
offered  for  sale  or  exchange,  unless  the  same  be  made  from  pure, 
clean,  healthy,  fresh  unadulterated  and  wholesome  milk,  from  which 
the  cream  has  not  been  removed,  or  unless  the  proportion  of  milk 
solids  contained  in  the  condensed  milk  shall  be  in  amount  the  equiva- 
lent of  twelve  per  centum  of  milk  solids  in  crude  milk,  and  of  such 
solids,  twenty-five  per  centum  shall  be  fat. 

[8833]  *5  14.     No  butter  or  cheese  not  made  wholly  from  pure  milk  Stat*  instituiiont. 
or  cream,  salt  and  harmless  coloring  matter,  shall  be  used  m  any  of 
the  charitable  or  penal  institutions  of  the  State. 

[8834]  §  15.  Any  person  or  persons  violating  any  of  the  provisions  Penalties, 
or  sections  of  this  act  shall,  upon  conviction  thereof,  be  fined  not  less 
than  fifty  or  more  than  two  hundred  dollars  for  the  first  offense,  or  for 
each  subsequent  offense  not  less  than  one  hundred  dollars  or  more 
than  five  hundred  dollars,  and  be  imprisoned  not  less  than  ten  days 
or  more  than  ninety  days,  or  both. 

[8835]  §  16.     One-half  of  all  fines  collected  under  any  of  the  pro-  informers, 
visions  of  this  act,  shall  be  paid  over  to  the  person  or  persons  furnish-  , 

ing  information  under  which  conviction  is  procured. 

[8836]  §  17.  That  section  7089  of  the  Revised  Statutes,  and  acts  Repeals, 
of  Ajiril  13,  1881.  vol.  78,  page  130,  and  April  26,  1881,  vol.  78, 
page  198,  amendatory  and  supplementary  of  section  7090,  and  the 
act  to  prevent  the  THanufacture  and  sale  as  butter  of  oleomargarine 
and  other  similar  substances,  passed  April  27,  1885,  vol.  82,  page  159, 
are  hereby  repealed. 

§  18.     This  act  shall  take  effect  on  its  passage. 

An  Act  to  regulate  the  sale  of  mUk.  f^^  "*•'  "'»* 

fPassed  and  took  elTect  April  lo,  1889 :  86  v.  339.) 

[8837]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  ^f|Jj?J^'?,?  '*•« 
That  whoever,  by  himself  or  by  liis  servant,  or  agent,  or  as  the  serv-  '*  *  °  "" 
ant  or  agent  of  any  other  person,  sells,  exchanges  or  delivers,  or  has 
in  his  custody  or  possession  with  intent  to  sell  or  exchange,  or  exposes 
or  offers  for  sale  or  exchange,  adulterated  milk,  or  milk  to  which  water 
or  any  foreign  substance  has  been  added,  or  milk  from  diseased  or 
sick  cows,  shall,  for  a  first  offense,  be  punished  by  a  fine  of  not  less  than 
fifty  nor  more  than  two  hundred  dollars ;  for  a  second  offense,  by  fine 
of  not  less  than  one  hundred  dollars  nor  more  than  three  hundred 
dollars,  or  by  imprisonment  in  the  work-house  for  not  less  than  thirty  » 

nor  more  than  sixty  days;  and  for  a  subsequent  offense,  by  fine  of 
fifty  dollars,  and  by  imprisonment  in  the  work-house  of  not  less  than 
sixty  nor  more  than  ninety  days. 

[8838]  §  2.  Whoever,  by  himself  or  by  his  servant  or  agent,  or  as  Pure  milk. 
the  servant  or  agent  of  any  other  person,  sells,  exchanges  or  deliv- 
ers, or  has  in  his  custody  or  possession,  with  intent  to  sell  or  exchange, 
or  exposes  or  offers  for  sale  as  pure  milk,  any  milk  from  which  the 
cream  or  part  thereof  has  been  removed,  shall  be  punished  by  the 
penalties  provided  in  the  preceding  section. 

[8839]  §  3.     No  dealer  in  milk,  and  no  servant  or  agent  of  such  skimmed  mUk. 
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Adulterated  milk 
defined. . 
Am.  8S  V.  13. 


a  dealer,  shall  sell,  exchange,  or  deliver,  or  have  in  his  custody  or  pos- 
session, with  intent  to  sell,  exchange  .or  deliver,  milk  from  which  the 
cream  or  part  thereof  has  been  removed,  unless  in  a  conspicuou! 
place,  above  the  center,  upon  the  outside  of  every  vessel,  can  or  pack- 
age, from  which  or  in  which  such  milk  is  sold,  the  words  "skimmed 
milk  "  are  distinctly  marked  in  uncondensed  gothic  letters  not  less  than 
one  inch  in  length.  Whoever  violates  the  provisions  of  this  section 
shall  be  punished  by  the  penalties  provided  in  section  i. 

[8840]  §  4.  In  all  prosecutions  under  this  chapter  [act?],  if  the  milk 
is  shown  upon  analysis  to  contain  more  than  eighty-seven  per  cent,  of 
watery  fluid,  or  to  contain  not  less  than  twelve  and  one-half  per  cent, 
solids,  not  less  than  one-fourth  of  which  must  be  fat,  it  shall  be 
deemed,  for  the  purpose  of  this  chapter,  to  be  adulterated,  and  not  of 
good  standard  quality,  except  during  the  months  of  May  and  June, 
when  milk  containing  less  than  twelve  per  cent,  of  milk  solids  shall  be 
deemed  to  be  not  of  good  standard  quality. 

§  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


;!^ 


•Sr*  i!  rm>  r*'- 


Adulterated  wine. 
Am.  68  V.  331. 


Penaltjr  for  mana- 
facturing  or  sell- 
ins;. 


An  Act  to  define  pure  wines,  wines,  compounded  wines  and  aduUeratea 
wines,  and  to  regulate  the  manufacture  and  sale  of  compounded  wines, 
and  to  prohibit  the  manufaeture  or  sale  of  adulterated  wines  within  the 
state  of  Ohio. 

[Passed  March  14,  18S9 ;  took  effect  September  i,  1889 :  86  v.  96.] 

[8841]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  all  liquors  denominated  as  wine  containing  alcohol,  "except 
such  as  shall  be  produced  by  the  natural  fermentation  of  pure,  un- 
dried  grape-juice,"  or  compounded  with  distilled  spirits,  or  by  both 
methods,  whether  denominated  as  wine,  or  by  any  other  name  what- 
soever, in  the  nature  of  articles  for  use  as  beverages,  or  for  com- 
pounding with  other  liquors  intended  for  such  use,  and  all  compounds 
of  the  same  with  pure  wine,  and  all  preserved  fruit-juices  compounded 
with  substances  not  produced  from  undried  fruit,  in  character  of,  or 
intended  for  use  as  beverages,  and  all  wines  (including  all  grades 
and  kinds)  which  contain,  or  in  the  production  or  manufacture  of 
which,  any  glucose,  or  uncrystalized  grape  or  starch  sugar,  or  cider, 
or  pomace  of  grapes  out  of  which  the  juice  has  been  pressed  or  ex- 
tracted, known  as  grape  cheese,  has  been  used,  and  all  wines,  imita- 
tion of  wines  or  other  beverages  produced  from  fruit  into  which  car- 
bonic acid  gas  has  been  artificially  injected,  or  which  shall  contain  • 
any  alum,  baryta,  salts,  caustic  lime,  carbonate  of  soda,  carbonate  of 
potash,  carbonic  acid,  salts  of  lead,  salicylic  acid  or  any  other  anti- 
septic, coloring  matter  (other  than  produced  from  undried  fruit  or  pure 
sugar),  essence  of  ether  or  any  foreign  substance  whatsoever,  which  is 
injurious  to  health,  shall  be  denominated  as  adulterated  wine,  and  any 
person  or  persons  who  shall  manufacture,  or  cause  the  same  to  be 
done,  with  intent  to  sell,  or  shall  sell  or  offer  to  sell,  any  of  such  wine 
or  beverage,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  a  fine  of  not  less  than  two  hundred  dollars,  or  more  than  one 
thousand  dollars,  or  be  imprisoned  in  the  county  jail  for  a  term  of  not 
less  than  thirty  days  or  more  than  six  months,  or  by  both  such  fine 
and  imprisonment,  in  the  discretion  of  the  court,  and  shall  be  liable 
to  a  penalty  of  one  dollar  for  each  gallon  thereof  sold,  offered  for 
sale  or  manufactured  with  intent  to  sell,  and  such  wine  or  beverage 
shall  be  deemed  a  public  nuisance  and  forfeited  to  the  state,  and  sh^ 
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be  summarily  seized  and  destroyed  by  any  health  officer,  marshal,  con- 
stable or  sheriff,  within  whose  jurisdiction  the  same  shall  be  found,  and 
..'the  reasonable  expense  of  such  seizure  and  destruction,  not  exceed- 
ing the  amount  paid  for  similar  services,  shall  be  a  county  charge,  and 
paid  out  of  the  county  treasury  in  the  same  manner  as  costs  in  crim- 
inal cases,  where  the  state  fails  to  convict,  are  now  allowed  and  paid 
out  of  such  treasury. 

[8842]  §  2.  For  the  purpose  of  this  act  the  words  "pure  wine"  ^^^"P"" 
shall  be  understood  to  mean  the  fermented  juice  of  the  undried  grapes.  Am.  ss  v.  »3». 
without  the  addition  thereto  of  water,  sugar,  or  any  foreign  substance 
whatever;  and  all  such  wines  shall  be  known  as  "pure  wine"  and 
may  be  stamped,  branded,  labeled,  designated  and  sold  as  "pure 
wine,"  and  the  name  and  kind  of  wine,  and  that  of  the  locality  where 
such  wine  is  made,  and  of  the  manufacturer,  may  also  be  added;  and 
it  shall  be  unlawful  to  affix  any  stamp,  brand  or  label  containing  the 
words  "pure  wine"  (either  alone  or  with  other  words)  on  any  vessel, 
package,  bottle  or  other  receptacle  containing  any  substance  other 
than  pure  wine  as  in  this  section  defined,  or  to  prepare,  or  use  on  any 
vessel,  package,  bottie,  or  other  receptacle  containing  any  liquid,  any 
imitation  or  counterfeit  of  such  stamp,  label  or  brand,  or  any  stamp, 
label  or  brand  of  such  form  and  appearance  as  to  be  calculated  to 
mislead  or  deceive  any  person,  or  cause  to  be  supposed  that  the  con- 
tents thereof  be  pure  wine,  or  to  use  any  vessel,  package,  bottle  or 
other  receptacle,  having  such  stamp,  brand  or  label  affixed  thereon, 
except  for  pure  wine  as  in  this  section  defined ;  and  if  the  name  of 
the  manufactiurer  is  added,  then  only  of  such  manufacturer's  make, 
providing  the  same  is  pure  wine. 

[8843]  §  3-  For  the  further  purpose  of  this  act  the  word  "  wine  "  "Wine. 
shall  be  understood  to  mean  the  fermented  juice  of  undried  grapes;  Am.  as  v.  23a. 
provided,  however,  that  the  addition  of  pure  white  or  crystalized 
sugar  to  perfect  the  wine,  br  the  using  of  the  necessary  things  to  clar- 
ify and  refine  the  wine  which  are  not  injurious  to  health,  shall  not  be 
construed  as  adulterations,  but  such  wines  shall  contain  at  least  seventy- 
five  per  cent  of  pure  grape-juice,  and  shall  not  contain  any  artificial 
flavoring  whatever;  and  all  such  "wine"  shall  be  known  as  "wine," 
and  may  be  stamped,  branded,  labeled  and  sold  as  "wine,"  in  the 
same  manner  as  is  provided  in  section  two  of  this  act  in  case  of  pure 
wine,  except  the  words  in  this  case  shall  be  "  wine  "  without  the  prefix 
"  pure,"  and  all  the  provisions  of  said  section  two,  as  far  as  applicable, 
shall  govern  the  manufacture  and  sale  of  "  wine "  as  in  this  section 
defined. 

[8844]  §  4.     For  the  further  purpose  of  this  act,  should  any  per-  "Compenaded 
son  or  persons  manufacture  or  cause  the  same  to  be  done,  with  intent  ''•'"•' 
to  sell  or  offer  to  sell,  any  wine  which  contains  less  than  seventy-five  ■*■"•  ^  *•  ''»• 
per  cent,  of  pure,  undried  grape-juice,  and  is  otherwise  pure,  such 
wine  shall  be  known  as  compounded  wfne  and  shall  be  branded, 
marked,  labeled  and  sold  as  compounded  wine  or  sweet  wine,  and 
upon  each  and  every  package,  barrel  or  other  receptacle  of  such  wine, 
which  shall  contain  more  than  three  gallons,  there  shall  be  stamped 
upon  both  ends  of  such  package,  barrel  or  other  receptacle,  in  black 
printed  letters  at  least  one  inch  high  and  of  proper  proportion,  the 
words  compounded  wine  or  sweet  wine,  and  upon  all  packages  or 
other  receptacle  which  shall  contain  more  than  one  quart  and  up  to 
three  gallons,  there  shall  be  stamped  upon  each  of  said  packages  or 
receptacles  in  plain,  printed  black  letters,  at  least  one-half  inch  high, 
and  of  proper  proportion,  the  words  compounded  wine  or  sweet  wine. 
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and  upon  all  packages,  bottles  or  other  receptacle  of  one  quart  or  less, 
there  shall  be  placed  a  label  securely  pasted  thereon,  on  which  label 
the  words  "compounded  wine"  or  "sweet  wine"  shall  be  plainly 
printed  in  black  letters  at  least  one-fourth  of  an  inch  high  and  of  proper 
proportion.  Should  any  number  of  such  packages  or  other  receptacle 
be  enclosed  in  a  larger  package,  as  a  box,  barrel,  case  or  basket,  such 
outside  package  shall  also  receive  the  stamp,  "compounded  wine"  or 
"sweet  wine,"  the  letters  to  be  the  size  according  to  the  amount  of 
such  wine  contained  in  such  outside  packages. 

[8846]  §  5.  Any  person  or  persons  who  shall  sell  or  offer  for  sale, 
or  manufacture  or  cause  the  same  to  be  done,  with  intent  to  sell  any 
wine  stamped  or  labeled,  or  branded,  or  designated  in  any  manner  as 
"pure  wine,"  either  by  including  the  word  "pure"  with  "wine" 
alone  or  in  connection  with  other  words,  which  is  not  "pure  wine" 
as  is  in  section  two  of  this  act  defined,  or  any  wine  stamped,  or 
labeled  or  branded,  or  in  any  manner  designated  as  "wine,"  but 
which  is  not  wine  as  in  section  three  of  this  act  defined,  or  shall 
violate  any  provision  of  said  sections  two  and  three  of  this  act,  or 
shall  sell  or  offer  for  sale,  or  manufacture,  or  pause  the  same  to  be 
done,  with  intent  to  sell  any  wine  of  the  kind  and  character  as  de- 
scribed in  the  fourth  section  of  this  act,  which  shall  not  be  stamped, 
marked,  or  labeled  after  the  manner  and  mode  therein  prescribed,  or 
which  is  falsely  stamped,  or  marked,  or  labeled,  such  person  or  per- 
sons shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars  or  more  than  one  thousand  dol- 
lars for  each  and  every  offense,  or  by  imprisonment  in  the  county  jail 
not  less  than  thirty  days,  or  more  than  six  months,  or  both  fine  and 
imprisonment,  in  the  discretion  of  the  court,  and  in  addition  thereto 
shall  be  liable  to  a  penalty  of  one-half  dollar  for  each  gallon  thereof 
sold,  offered  for  sale,  or  manufactured  with  intent  to  sell  or  offer  for 
sale.  All  penalties  imposed  by  this  act,  may  be  recovered  with  costs 
of  action  by  any  person  in  his  own  name,  before  any  justice  of  the 
peace  in  the  county  where  the  offense  was  committed,  where  the 
amount  does  not  exceed  the  jurisdiction  of  such  justice;  and  such 
penalties  may  be  recovered  in  the  like  manner  in  any  court  of  record 
in  the  state,  but  on  the  recovery  by  the  plaintiff  in  such  case  for  a  sum 
less  than  fifty  dollars,  the  plaintiff  shall  only  be  entitled  to  costs  to 
amount  equal  to  the^amount  of  such  recovery.  It  shall  be  the  duty  of 
the  prosecuting  attorney  of  the  respective  counties  of  this  state,  and 
they  are  hereby  required  to  prosecute  or  commence  action  in  the  name 
of  the  state  of  Ohio,  for  the  recovery  of  the  penalties  allowed  herein, 
upon  receiving  proper  information  thereof,  and  in  actions  brought  by 
such  prosecuting  attorney,  one-half  of  the  penalty  recovered  shall  be- 
long to  and  be  paid  over  to  the  person  or  persons  giving  the  informa- 
tion upon  which  the  action  is  brought,  and  the  other  one-half  shall  be 
paid  to  the  treasurer  of  the  county  in  which  said  action  is  brought, 
within  thirty  days  from  the  time  of  its  collection,  and  such  money 
shall  be  placed  to  the  credit  of  the  poor  fund  of  the  town,  city  or 
township  in  which  the  cause  of  action  arose,  .after  paying  therefrom  a 
reasonable  attorney  fee  to  the  prosecuting  attorney  prosecuting  such 
suit,  to  be  fixed  and  allowed  by  the  court  trying  such  cause.  All  judg- 
ments recovered  in  pursuance  of  the  provisions  of  this  act,  widi  in- 
terest thereon,  may  be  collected  and  enforced  by  the  same  means  and 
in  the  same  manner  as  judgments  in  other  cases.  Two  or  more  pen- 
alties may  be  included  in  the  same  action. 

[8846]  §  6.     The  provisions  of  this  act  shall  not  apply  to  med> 
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cated  wines,  such  as  are  put  up  and  sold  for  medicinal  purposes  only ; 
nor  to  currant  wine  or  other  wines  made  from  fruits,  other  than  grapes, 
which  are  plainly  labeled,  or  branded,  or  designated  and  sold,  or  offered 
for  sale  under  names  including  the  word  wine,  but  also  expressing  dis- 
tincdy  the  fruit  from  which  they  are  made,  as  "gooseberry  wine," 
"elderberry  wine,"  or  the  like. 

§  7.     This  act  shall  take  effect  and  be  in  force  from  and  after  Sep* 
tember  first,  next  following  its  passage. 

DAIRY    AND    FOOD   COMMISSIONER.  See  ah<i  }.  6^. 

An  Act  to  create  the  office  of  dairy  and  food  commissioner. 

(Passed  and  took  effect  May  8,  1886 :  83  v.  120.J 

[8847]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  '^^^'X  »■«• 
That  there  is  hereby  created  the  office  of  dairy  and  food  commissioner  er."     "'°""'™°''- 
of  the  State  of  Ohio.     Said  commissioner  shall  be  appointed  by  the  Am.,  etc.;  s*e  Sup 
governor,  by  and  with  the  consent  of  the  senate ;  he  shall  be  known 
as  the  "  Ohio  dairy  and  food  commissioner;  "  his  term-  of  office  shall 
be  for  two  years,  and  until  his  successor  is  appointed  and  qualified ; 
his  salary  shall  be  fifteen  hundred  dollars  per  year,  and  his  necessary  pej,^"**  *^ 
and  reasonable  expenses  incurred  in  the  discharge  of  his  official  duties 
under  this  act,  to  be  paid  at  the  end  of  each  calendar  month  on 
presentation  of  vouchers  properly  itemized  and  certified  by  him  to  be 
correct.     Said  expenses  to  be  paid  out  of  the  general  revenue  fund, 
but  not  [to]  exceed  $600  in  any  one  year. 

[8848]  §  2.  It  shall  be  the  duty  of  said  commissioner  or  assistant  Pcneni  duties  of 
commissioner,  to  inspect  any  articles  of  butter,  cheese,  lard,  syrup,  ana!*"  ""*  **"* 
or  other  article  of  food  or  drinks,  made  or  offered  for  sale  in  the  state 
of  Ohio,  as  an  article  of  food  or  drink,  and  to  prosecute  or  cause  to 
be  prosecuted,  any  person  or  persons,  firm  or  firms,  corporation  or 
corporations,  engaged  in  the  manufacture  or  sale  of  any  adulterated 
article  or  articles  of  food  or  drink,  or  adulterated  in  violation  of,  or 
contrary  to  any  laws  of  the  state  of  Ohio.  [As  amended  March  21, 
1887  :  84  v.  205.] 

[88491  §  3.  The  said  commissioner,  or  any  assistant  commis-  Powew. 
sioner,  shall  have  power  in  the  performance  of  their  duty,  to  enter 
into  any  creamery,  factory,  store,  salesroom,  drug  store  or  laboratory, 
or  place  where  they  have  reason  to  believe  food  or  drink  are  made, 
prepared,  sold  or  offered  for  sale,  and  to  examine  their  books,  and  to 
open  any  cask,  tub,  jar,  bottle  or  package,  containing  or  supposed  to 
contain  any  article  of  food  or  drink,  and  examine  or  cause  to  be  ex- 
amined and  analyzed  the  contents  thereof,  and  it  shall  be  the  duty  of 
any  prosecuting  attorney  in  any  county  of  the  state,  when  called  upon 
by  said  commissioner  or  assistant  commissioner,  to  render  him  any 
legal  assistance  in  his  power,  to  execute  the  laws,  and  to  assist  in  the 
prosecution  of  cases,  arising  under  provisions  of  this  act.  [As  amended 
March  21,  1887  :  84  v.  205.] 

[8850J  §  4.     Said  commissioner  may,  with  the  consent  and  advice  ^1^,^"*  commia 
of  the  governor,  appoint  not  more  than  two  assistant  commissioners,  Am.  as  v.  497. 
whose  salaries  shall  be  one  thousand  dollars  each,  per  annum,  and 
their  necessary  and  reasonable  expenses  incurred  in  the  discharge  of 
their  official  duties,  payable  in  time  and  manner  like  that  of  the  com- 
missioner and  on  itemized  vouchers  approved  by  the  said  commis- 
sioner.    The  said  commissioner  shall  have  power,  with  the  advice  and 
consent  of  the  governor,  to  appoint  three  expert  chemists,  to  be  of  Expert  chemUts. 
acknowledged  standing  ability  and  integrity,  to  examine  and  analyze 
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samples  of  food  and  drink,  or  of  drugs  or  medicines  submitted  to 
them  by. the  commissioner  or  assistant  commissioner.  The  compensa- 
tion of  said  expert  chemists  shall  be  for  the  actual  number  of  deter- 
minations, or  examinations  required  and  made,  and  shall  not  exceed 
for  each  determination  or  examination  two-thirds  the  price,  usually 
paid  experts,  for  a  single  determination  or  examination  of  a  similar 
kind.  The  compensation  of  said  expert  chemists  shall  be  paid  at  the 
end  of  each  quarter  of  the  calendar  year,  on  itemized  vouchers  certi- 
fied to  by  said  commissioner,  which  said  amount  of  expenses  shall  not 
exceed,  in  any  one  year  for  the  three  expert  chemists  combined,  the 
sum  of  one  thciusand  dollars,  the  sum  to  be  paid  out  of  the  general 
revenue  fund.     [As  amended  March  21,  1887  :  84  v.  206.] 

[8851]  §  5.  AH  fines  assessed  or  collected  under  prosecutions, 
begun  or  caused  to  be  begun  by  the  said  commissioner  or  assistant 
commissioners,  shall  be  paid  into  the  state  treasury.  \As  amended 
room;  re-       March  21,  1887:   84  v.  206.] 

[8853]  §  6.  Said  commissioner  shall  be  furnished  a  suitable  office 
in  the  departirient  of  the  State  board  of  agriculture  within  [the]  State 
capitol  building,  and  shall  make  an  annual  report  to  the  governor, 
containing  an  itemized  statement  of  all  exp>enses  incurred  and  fines 
collected,  with  such  statistics  as  he  may  regard  of  value ;  and  said  re- 
port shall  be  published  each  year  as  a  supplement  to  the  annual  agri- 
cultural report,  and  two  thousand  copies  thereof  shall  be  published 
separately,  in  pamphlet  form. 

§  7.     This  act  shall  take  eifect  and  be-in  force  from  and  after  its 
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An  Act  to  regulate  the  manufacture,  sale  and  use  of  dynamite  within  the 

state  of  Ohio. 

(Passed  and  tool  effect  April  30,  1885 :  Sa  v.  i8a.] 

Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  it  sTidl  be  unlawful  for  any  person,  firm  or  corporation  to  manu- 
facture, sell  or  use  the  substance  or  material  known  as  and  called 
dynamite  or  other  nitro-explosive  compound,  within  the  state  of  Ohio, 
contrary  to  the  provisions  of  this  act. 

[8864]  §  2.  Whoever  desires  to  engage  in  the  manufacture  of  dyna- 
mite or  any  compound  thereof,  within  the  state  of  Ohio,  shall  first  make 
application  in  writing  to  the  common  council  of  the  city  or  incorporated 
village  in  which  the  same  is  to  be  located,  or  to  the  board  of  township 
trustees,  if  it  is  to  be  located  without  the  corporate  limits  of  a  city  or 
village,  setting  forth  the  fact  of  his  or  their  intention  to  engage  in  the 
manufacture  of  dynamite  or  other  nitro-explosive  compound,  the  name 
in  full  of  the  person  or  persons  comprising  such  firm,  or,  if  a  corpora- 
tion, the  names  of  the  incorporators,  an  accurate  description  of  the 
premises  upon  which  it  is  to  be  located,  and  how  far  separated  from 
other  buildings,  which  statement  shall  be  made  under  oath,  signed  by 
all  the  parties,  or  if  a  corporation,  by  the  president  and  secretary 
thereof. 

[8855]  §  3.  The  common  council  of  any  city  or  incorporated  village 
within  this  state,  or  the  trustees  of  any  township,  may,  by  a  majority 
vote  of  all  the  members  elected  thereto,  at  a  regular  meeting,  upon  ap- 
plication duly  made  under  the  provisions  of  this  act,  grant  a  certificate 
of  license  to  any  person,  firm  or  corporation,  authorizing  the  same  to 
manufacture  the  substance  or  material  known  as  dynamite  or  other 
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nitro-explosive  compound,  in  accordance  with  the  conditions  and  re- 
strictions hereinafter  mentioned. 

[8856]  ^  4.  It  shall  be  unlawful  for  any  person,  firm  or  corporation  PenaidM. 
to  engage  m  the  manufacture  of  dynamite  or  other  nitro-explosive  com- 
pound, within  this  state,  without  having  first  procured  the  certificate  of 
license  provided  for  in  the  preceding  section,  or  within  one  hundred 
and  sixty  rods  of  any  occupied  dwelling  or  public  building,  except  that 
the  trustees  of  any  township  may,  if  in  their  judgment  they  deem  it 
expedient  and  proper,  authorize  the  location  and  establishment  of  such 
manufactory  at  a  less  distance  than  one  hundred  and  sixty  rods  from 
any  occupied  dwelling,  and  it  shall  also  be  unlawful  for  any  person, 
firm  or  corporation,  to  store  ""dynamite  or  other  nitro-explosive  com- 
pound, in  any  quantity  exceeding  one  hundred  pounds,  within  the 
limits  of  any  municipal  corporation,  or  within  forty  rods  of  any  occu- 
pied dwelling  or  public  building,  or  to  transport  or  carry  the  same  in 
any  package  not  having  written  or  printed  upon  two  sides  thereof  in 
plain  and  distinct  letters  the  words  "  Dynamite — dangerous,"  or  in  any 
railroad  car  or  watercraft  without  having  the  packages  containing  the 
same  marked  as  above ;  and  any  one  convicted  of  the  violation  of  the 
provisions  of  this  section,  shall  be  fined  in  any  sum  not  less  than  three 
hundred  nor  more  than  five  hundred  dollars,  or  imprisoned  in  the 
county  jail  not  less  than  three  months  nor  more  than  one  year,  or  both, 
at  the  discretion  of  the  court. 

[8867]  §  5.     It  shall  be  unlawful  for  any  person,  firm  or  corporation  Sale»  to  minors  or 
to  sell  or  give  away  any  quantity  of  the  substance  known  as  dynamite  ^ic^°"e'i^ter^pen. 
or  other  nitro-explosive  compound  to  any  minor,  or  to  sell  or  give  away  aities  for  Tioiaaont 
the  same  to  any  person  without  marking  the  word  "  dynamite  "  upon  **^  **"  *"" 
the  label,  wrapper,  or  vessel  containing  it,  and  shall  aJso  register  m  a 
book,  to  be  by  him  kept  for  that  purpose,  the  day  and  date  upon  which 
it  is  sold,  or  given  away,  the  quantity  thereof,  the  name,  age,  sex,  color 
and  place  of  residence  of  the  person  obtaining  the  same,  the  purpose 
for  which  it  is  required,  and  the  name  and  place  of  abode  of  the  per- 
son for  whom  the  same  is  intended ;  and  any  person  convicted  of  the 
violation  of  the  provisions  of  this  section,  shall  be  fined  in  any  sum  Penalty, 
not  less  than  one  hundred  dollars,  or  imprisoned  in  the  county  jail  not 
less  than  three  months,  or  both. 

[8858]  §  6.     Whoever  carries  concealed  on  or  about  his  person  any  unlawful  use  and 
cartridge,  shell  or  bomb  containing  dynamite  or  other  nitro-explosive  possession  of  dyn». 
compound,  or  has  in  \\\%  possession  or  under  his  control  any  dynamite  "' 
or  other  nitro-explosive  compound,  for  any  other  than  legitimate  and 
lawfiil  use  or  uses,  or  attempts  to  use  the  same  in  any  manner  to  the 
injury  of  persons  or  property,  or  shall  place  or  deposit  the  same  upon 
or  about  the  premises  of  another,  without  the  consent  of  such  person, 
shall,  upon  conviction  thereof,  be  imprisoned  in  the  penitentiary  not  penalty, 
less  than  five  years. 

§  7.     This  act  shall  take  effect  and  be '  in  force  from  and  after  its 
passage. 

SALE  OF   MORPHINE.  S€t\t,tnttti. 

An  Act  to  prescribe  the  manner  of  selling  the  sulphate  and  other  prepara- 
tions of  morphine  in  this  state  and  for  other  purposes. 

[Passed  April  3,  1886:  took  effect  September  i,  1886:  83  v.  69.] 

[8859]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Morphine:  by 
That  it  shall  not  be  lawful  for  any  person,  other  than  a  wholesale  drug-  be^'s^d"" 
gist  or  other  dealer  in  drugs  and  medicine,  to  sell  or  offer  for  sale  at 
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wholesale,  or  for  any  person  other  than  a  registered  pharmacist  or  a 
registered  assistant  pharmacist,  to  sell  or  offer  for  sale  at  retail,  mor- 
phine or  any  of  its  salts,  in  this  state,  and  it  shall  not  be  lawful  for 
such  persons  to  sell  or  offer  for  sale  morphine  or  any  of  its  salts  in  any 
bottle,  vial,  envoiope  or  other  package,  unless  the  same  shall  be 
wrapped  in  a  scarlet  paper  or  envelope  and  all  bottles  or  vials  used 
for  the  above  purpose  shall  contain  not  more  than  one  drachm  each  and 
shall  have  in  addition  to  said  scarlet  wrapper,  a  scarlet  label  lettered 
in  white  letters,  and  the  same  must  be  upon  both  vial  and  wrapper 
when  vials  are  used,  plainly  naming  the  contents  of  said  botde,  and 
further,  that  no  person  shall  have  the  right  to  change  any  preparation 
of  morphine  from  its  original  package  tp  any  other  receptacle  whatever 
for  the  purpose  of  retailing  or  dispensing  therefrom,  but  it  must  be 
retailed  or  dispensed  only  from  the  original  package  with  scarlet  wrap- 
per and  scarlet  label  as  aforesaid. 

Penalty.  [8860]  §  2.     That  any  one  violating  the  provisions  of  the  above 

section,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  fined  not  less  than  ten  nor  more  than  fifty  dollars,  at  the  dis- 
cretion of  the  court,  for  each  and  every  violation  of  the  preceding 
section.  ♦ 

rRepcais]  [8861]  §  3.     That  all  laws  and  parts  of  laws  in  conflict  with  this 

act  be  and  the  same  are  hereby  repealed. 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  Sep- 
tember ist,  1886. 

CONVICT-MADE  GOODS. 

An  Act  to  provide  for  the  labeling  and  marking  of  convict  made  gaodSf 
wares  and  merchandise  manufactured  by  convicts  in  other  states. 

[Passed  and  took  eflect  March  15,  1888:  85  v.  93.) 

Goods  made  by  [8863]  §  I .     Be  it  enacted  by  tfu  General  Assembly  of  the  State  of  Ohio, 

»ut«'to  be  marled  That  all  goods,  wares  and  merchandise  made  by  convict  labor  in  any 
before  beine  ex-  penitentiary,  prison,  reformatory  or  other  establishment  in  which  con- 
posed  for  sale  here.  '^-  ^,  ■,        '  1        J    •  \  ^  ^  ^1.       ..  ^       r  i-M.-  J  • 

Vict  labor  is  employed,  in  any  state  except  the  state  of  Ohio,  and  im- 
ported, brought  or  introduced  into  the  state  of  Ohio,  shall,  before 
being  exposed  for  sale,  be  branded,  labeled  or  marked,  as  hereinafter 
provided,  and  shall  not  be  exposed  for  sale,  in  any  place  within  the 
state  without  such  brand,  label  or  mark. 
Inwhat  such  mark      [8863]  §2.     The  brand,  label  or  mark  hereby  required  shall  con- 
wEtietobe placed.  ^^^  ^^  '"^  head  or  top  thereof  the  words,  "convict  made,"  followed 
by  the  year  and  name  of  the  penitentiary,  prison,  reformatory,  or 
other  establishment  in  which  it  was  made,  in  plain  English  lettering, 
of  the  style  and  size  known  as  great  primer  Roman  condensed  capitals. 
The  brand  or  mark  shall  in  all  cases,  where  the  nature  of  the  article 
will  permit,  be  placed  upon  the  same,  and  only  where  such  branding 
or  marking  is  impossible,  shall  it  be  placed  upon  the  box  or  other  cov- 
ering of  the  same,  or  be  attached  to  the  article  as  a  label.    Said  brand 
or  mark  shall  be  placed  upon  the  most  conspicuous  part  of  the  article 
or  its  covering,  and  said  label,  when  used  instead  of  a  brand  or  mark, 
shall  be  attached  in  the  most  conspicuous  place. 
Seiung  or  having        [8864]  §3.     It  shall  not  be  lawful  for  any  person  dealing  in  this 
unmarked;  pen" '  State,  in  any  such  convict  made  goods,  wares  or  merchandise,  manu- 
■■•y-  factured  in  any  state  except  the  state  of  Ohio,  to  have  the  same  in  his 

possession  for  the  purpose  of  sale,  to  offer  the  same  for  sale  without  the 
brand,  mark  or  label  required  by  this  act,  or  to  remove  or  to  deface  such 
brand,  mark  or  label.     Any  person  offending  against  the  provisions 
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of  this  act  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 

thereof,  shall  be  sentenced  to  pay  a  fine  not  exceeding  ten  hundred 

-  dollars,  or  be  imprisoned  for  a  term  not  exceeding  twelve  months,  or 

both,  in  the  discretion  of  the  court.  ' 

§  4.     This  act  shall  take  effect  from  and  after  its  passage. 

MANUFACTURERS  OP  BOTTLED  BEVERAGES,  ETC. 

Ah  Act  to  protut  manufacturers,  bottlers,  and  dealers  in  ginger-ale,  seUter- 
*    water,  soda^tvater,  mineral-wakr,  and  other  beverages  from  the  loss  of 
Adr  bottles  and  boxes. 

[Passed  and  took  effect  AprO  9,  1880.  77  v.  14a) 

[8865]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Manufacturers  of 
That  all  persons  engaged  in  the  manufacture,  bottling,  or  selling  of  *j°t^"'^°'  '°^y 
ginger-ale,  seltzer-water,  soda-water,  mineral-water,  or  other  bever-  file  w'th  secretary 
ages,  in  bottles  or  boxes,  with  the  name  or  names  or  initials  of  the  cfeVkde'cri^tion'* 
owner  or  owners  thereof  blown,  stamped,  or  marked  thereon,  may  °f  bottles  used  by 
file  in  the  office  of  the  secretary  of  state,  and  also  in  the  office  of  the    *"' 
county  clerk  of  the  county  in  which  such  articles  are  manufactured, 
bottled,  or  sold,  the  name  or  names  or  initials  so  used  by  them,  and 
cause  the  same  to  be  printed  for  six  successive  weeks  m  a  vittYXy  Atto/te.ttiinta. 
newspaper,  printed  in  the  English  language,  in  counties  where  no 
daily  newspaper  is  printed  or  published;  and  in  counties  where  a 
daily  newspaper  is  printed  and  pubUshed,  the  same  shall  also  be  pub- 
Kshed  in  a  daily  newspaper  of  general  circulation,  printed  in  the 

English  language,  six  times  a  week  for  six  consecutive  weeks,  in  coun-  ^ 

ties  where  such  articles  are  manufactured,  bottled,  or  sold. 

[88661  §  2.     It  is  hereby  declared  to  be  unlawful  for  any  person  or  unUwfiii  to  use 
persons  hereafter,  without  the  written  consent  of  the  owner  or  owners  oSt^onsen' of'"" 
thereof,  to  fill  with  ginger-ale,  soda-water,   mineral-water,  or  other  owners, 
beverage,  or  any  other  articles  of  merchandise,  medicine,  compound, 
or  preparation,  for  sale,  or  to  be  furnished  to  customers,  any  such 
botdes  or  boxes,  with  their  names  or  initials  so  marked  or  stamped,  or 
to  sell,  dispose  of,  buy,  or  traffic  in,  or  wantonly  destroy  any  such 
bottle  or  box  so  marked  or  stamped  by  the  owner  or  owners  thereof, 
after  such  owner  or  owners  shall  have  complied  with  the  provisions  of 

the  first  section  of  this  act.     Any  person  or  persons  who  shall  violate  '• 

any  of  the  provisions  of  this  act  shall  be  deemed  guilty  of  a  misde-  ^^'''^• 
meanor,  and,  upon  conviction  thereof  before  any  court  of  competent 
jurisdiction  in  this  state,  shall  be  fined  five  dollars  {$5.00)  for  each 

and  every  box,  and  fifty  cents  for  each  and  every  bottle  so  by  him,  , 

her,  or  them  filled,  bought,  sold,  used,  trafficked  in,  or  wantonly  de- 
stroyed, or  by  him,  her,  or  them  caused  to  be  so  filled,  bought,  sold, 
used,  trafficked  in,  or  wantonly  destroyed,  together  with  the  costs  of 
suit  for  the  first  offense,  and  ten  dollars  ($10.00)  for  each  and  every 
box,  and  one  dollar  for  each  and  every  bottle  so  filled,  bought,  sold, 
used,  trafficked  in,  or  wantonly  destroyed,  or  cause  to  be  so  filled, 

bought,  sold,  used,  trafficked  in,  or  wantonly  destroyed,  together  with  , 

the  costs  of  suit  for  each  subsequent  offense. 

[8867]  §  3.     In  case  the  owner  or  owners  of  any  bottle  or  box  so  search-warrant  '  v^ 

marked,  stamped,  and  registered  as  aforesaid,  shall,  in  person  or  by  ""jx  •":'""«<> »"  >  ' 

'     ,        '^   1    .  .  .°       t     r  •        •  /•    1  f       affidavit  of  owners 

agent,  make  oath  m  writing,  before  any  justice  of  the  peace  or  ponce  of  bottles, 

judge,  that  he  has  reason  to  believe,  and  does  believe,  that  any  man-  :-''s\ 

ufacturer  or  bottler  of  ginger-ale,  seltzer- water,  soda,  mineral- water,  '                  ,  4; 

or  other  beverages,  or  any  other  person,  is  using  in  any  manner  by  ,  #., 
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this  act  declared  unlawful,  any  of  the  casks,  barrels,  kegs,  bottles,  or 
boxes  of  such  person  or  his  principal,  or  that  any  junk-dealer,  or 
other  dealer,  or  manufacturer,  or  bottler,  has  any  bottle  or  box  se-' 
creted  in,  about,  or  upon,  his,  her,  or  their  premises,  the  said  justice 
of  the'peace  or  police  judge  shall  issue  his  search-warrant,  and  cause 
the  premises  designated  to  be  searched  as  in  other  cases  where  search 
warrants  are  issued,  as  is  \iow  provided  by  law^  and  in  case  such  bot- 
tle or  box,  with  owners'  names  or  initials  stamped  and  registered  as 
aforesaid,  shall  be  found  in,  upon,  or  about  the  premises  so  desig- 
nated, the  officer  executing  such  search-warrant  shall  thereupon  arrest* 
the  person  or  persons  named  in  such  warrant  and  bring  him,  her,  or 
them  before  [the  justice  of  the  peace  orl  police  judge  who  issued  such 
warrant,  who  shall  thereupon  hear  and  determine  such  case,  and,  if 
the  accused  is  found  guilty,  he,  she,  or  they  shall  be  fined  as  provided 
in  the  second  section  of  this  act. 

[8868]  §  4.  All  cost  incurred  in  the  enforcement  of  the  provisions 
of  this  act  shall  be  assessed  and  collected  in  the  same  manner  as  in 
criminal  cases,  and  all  fines  collected  by  virtue  of  this  act  shall  be 
turned  over  by  the  court  collecting  the  same,  in  the  same  manner,  and 
for  the  same  purpose  as  fines  in  cases  of  assault  and  battery  are  now 
by  law  disposed  of. 

§  5.  Tms  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Costs  in  such  case: 
kow  disposed  of. 


CHAPTER  24. 


FORESTRY  BUREAU. 


Sscnoii 

5869.  Appointment  and  term  of  members. 

5870.  Duties  of  bureau ;  forestry  station ;  sec- 

retary; expenses. 


Skctioh 

8871.    Annaal  report. 
887a.    Appropriation  for 
8873.    Expenditures. 


State  forestry  bu- 
reau; appointment 
and  term  of  mem- 
bers 


Duties  of  the  bu- 
reau; forestry  sta- 
tion; appointment 
of  secretary;  ex- 
penses of  bureau. 


An  Act  to  establish  a  state  forestry  bureau. 

(Passed  and  toolc  effect  April  16,  1885 :  89  v.  135.) 

[8869]  §  I .  Beit  enacted  fy  the  General  Assembly  of  the  StftU  of  Ohio, 
That  there  be  and  hereby  is  established  at  the  state  university,  at 
Columbus,  Ohio,  a  central  office  for  the  promotion  of  forestry,  to  be 
entitled  the  state  forestry  bureau,  which  shall  consist  of  three  mem- 
bers, to  be  appointed  by  the  governor,  as  a  board  of  directors.  The 
members  of  the  board  of  directors  shall  be  commissioned  by  the  gov- 
ernor, and  be  duly  qualified  as  like  officers  of  the  state ;  one  of  three 
directors  shall  serve  for  six  years,  the  second  for  four  years  and  the 
third  for  two  years,  and  on  the  expiration  of  terms  of  service, 
appointments  shall  be  made  for  the  term  of  six  years. 

[8870]  §  2.  It  shall  be  the  duty  of  said  state  forestry  bureau  to 
thoroughly  inquire  into  the  character  and  extent  of  the  forests  of  the 
state ;  to  mvestigate  the  causes  which  are  in  operation  to  produce  their 
waste  or  decay ;  to  suggest  what  legislation,  if  any,  may  be  necessary 
for  the  development  of  a  rational  system  of  forestry,  adapted  to  the 
wants  and  conditions  of  this  state,  and  with  the  consent  of  the  trus- 
tees of  the  Ohio  state  university,  the  said  directors  may  establish  a 
forestry  station  on  the  grounds  of  said  university.     The  directors  shall 
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select  one  of  their  number,  or  appoint  a  qualified  person  as  secretary, 
to  carry  out  the  plans  of  the  board,  who  shall  receive  such  compen- 
sation for  his  services  as  shall  be  agreed  upon  by  the  board ;  provided, 
that  all  expenses  incurred  under  this  act  shall  not  exceed  the  amount 
hereinafter  provided.  Said  directors  shall  serve  without  compensa- 
sation,  but  shall  be  allowed  their  necessary  expenses  incurred  in  dis- 
charge of  the  duties  o^  their  office. 

[8871]  §  3.  This  bureau  shall  annually  make  a  report  to  the  gov-  Annual  report 
ernor,  which  shall  contain  the  results  of  the  investigation,  together  with  • 
such  other  information  as  the  board  may  deem  necessary  for  the  pro- 
motion of  forestry  in  this  state.  Five  thousand  (5,000)  copies  of  this 
report  are  to  be  printed  by  the  state,  two  thousand  (2,000)  of  which 
shall  be  distributed  by  this  bureau  of  forestry,  and  the  remainder  by 
the  general  assembly. 

[^72]  §  4.     There  is  hereby  appropriated  for  the  ensuing  year,  for  Appropriatioi.  for 
the  maintenance  of  said  bureau,  the  sum  of  one  thousand  dollars,  or  "?*"»«»• 
so  much  thereof  as  may  be  necessary,  for  the  purpose  of  meeting  the 
actual  expenses  of  carrying  out  the  provisions  of  this  act. 

[8873]  §  5;     No  money  shall  be  expended  except  on  order  of  the  E«p«ii<iiwire$. 
president  direct,  or  by  and  with  the  approval  of  the  board. 

§  6.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


CHAPTER  25. 


FUNDS  OF  UNKNOWN  OWNERS. 


Section 

8S74.    Courts  of  record  to  appoint  trustees  to 
manage. 
Bond ;  duties ;  report ;  removal,  etc. 

Application  of  provisions  to  pending 
cases*  effect  of  payment  to  trustee. 

Annual  report  to  probate  judge  of  un- 
known banking  depositors  and  deposits. 

'*  Unknown  depositors/'  who  are. 

Record  of  unclaimed  deposits  to  be  kept 
by  probate  Judge. 

Fees  for  making  same ;  how  paid. 


887^ 
8876. 


8878. 


Sbction 

8881.  Unknown  deposits  to  be  paid  into  coniuty 
treasury,  wnen ;  release  of  bank's  Vi^ 
bility. 

888a.  How  and  by  whom  deposits  may  be  re- 
claimed. 

8883.  Penalty  for  bank's  refusal  or  neglect  to 

comply  with  provisions  hereof. 

8884.  Recovery  and  disposition  of  penalties. 

8885.  Who  may  sue;  duty  of  prosecuting  at- 

torney. 


An  Act  to  provide  for  the  appointment  by  courts  of  record  of  trustees  to  re- 
ceive^  hold  and  manage  funds  belonging  to  unknown  or  non-resident  par- 
ties, and  for  the  protection  of  those  who  pay  to  such  trustees 

[Passed  and  took  effect  March  9i,  1887:  84  ▼.  333.] 


[8874]  §  I.  .  .  ,  _      -    "     r       s  . 

That  whenever,  in  any  action  or  proceeding  pending  in  any  court  of  ™u/tMs  to  manage 


Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Appointment  by 
record,  it  shall  be  made  to  appear  to  such  court,  that  any  person  or  funds  of  unitnown 


persons  entitled  to  all  or  any  part  of  the  proceeds  of  property  sold  in  plrUei.""  "" 
such  action  or  proceeding,  is  or  are  unknown  or  noft-residents  of  this 
state,  and  not  represented  in  such  action  or  proceeding,  or  if  it  be  so 
made  to  appear  that  the  person  qr  persons  so  entitled  can  not,  at  the 
time,  be  definitely  ascertained  or  determined,  the  court  may  appoint 
a  trustee  to  receive,  hold  and  manage  such  proceeds,  or  such  part 
thereof,  and  to  whom  the  notes  and-  mortgage  for  the  unpaid  part 
thereof  shall  be  made,  delivered  and  paid. 
[^76]  §  2.     Such  trustee  shall,  before  entering  upon  his  duties.  Bond  required. 


Jti 
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§§  8876-8878 


Dnt' 


^ject  to  order  of 
art. 


(eport;  payment; 
removal;  compen- 
sation. 


Application  of  this 
act. 


give  bond  to  the  state  of  Ohio,  in  a  sum  one  and  one-half  times  the 
amount  to  be  received  by  him,  conditioned  as  the  court  may  order, 
and  with  surety  to  be  approved  by  the  clerk  of  such  court ;  and  it 
shall  be  the  duty  of  such  trustee  to  collect,  by  action  or  otherwise, 
the  unpaid  part  of  such  proceeds,  and  to  invest,  re-invest  and  manage 
such  fund  for  the  best  interest  thereof,  making  only  such  investments 
and  upon  like  securities  as  guardians  are  by  law  authorized  to  make ; 
such  trustee  shall,  at  all  times,  be  subject  to  the  order  of  the  court, 
and  shall,  when  required  by  the  court,  report  to  it  his  proceedings 
and  the  amount  and  condition  of  the  fund.  He  shall  pay  over  such 
fund,  only  upon  the  order  of  the  court  appointing  him ;  he  may  at  any 
time  be  removed  by  the  court,  and  he  shall  receive  only  such  compen- 
sation as  the  court  may  allow,  to  be  paid  out  of  such  fund. 

[8876]  §  3.     The  provisions  of  this  act  shall  apply  to  actions  and 
proceedmgs  now  pending,  as  well  as  to  those  hereafter  commenced ; 
such  payment  to  such  trustee  shall  be  a  bar  to  any  claim  thereafter 
feffect  of  payment  ™^<1^  ''y  ^^y  pcrson  whomsocver ;  and  the  person  or  persons,  or  cor- 
to  trustee.  porations,  so  paying,  shall,  in  no  case,  be  required  to  see  [to]  the  ap- 

plication of  the  money  so  paid. 

§  4.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

■  An  Act  to  require  a  public  record  of  the  names  and  amounts  due  unknown 
depositors  of  banks,  and  to  provide  for  the  final  disposition  of  unclaimed 
deposits.- 

(Passed  and  took  effect  March  6,  l88S  :  85  v.  65.] 

[8877]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  every  incorporated  bank  or  banking  association  located  in  this 
state,  whether  now  or  hereafter  incorpiorated  or  organized  under  the 
laws  of  this  state,  or  of  the  United  States,  and  every  company,  asso- 
ciation, or  person,  who  shall  in  this  state  keep  an  office  or  other  place 
of  business,  and  engage  in  the  business  of  lending  money,  receiving 
money  on  deposit,  buying  and  selling  bullion,  or  bills  of  exchange, 
notes,  bonds,  stocks,  or  other  evidence  of  indebtedness,  with  a  view 
to  profit,  shall,  annually,  between  the  first  and  second  Mondays  of 
January,  make  out  and  return  to  the  probate  judge  of  the  county  in 
which  said  bank,  office,  or  other  place  of  business  is  located,  under 
oath  of  the  owner,  or  principal  officer  or  manager  thereof,  a  true  and 
complete  statement,  setting  forth,  in  alphabetical  order,  the  names  of 
all  unknown  depositors  with  said  bank,  company,  association  or  per- 
son, together  with  the  amount  due  to  every  such  unknown  depositor, 
including  accrued  interest  and  dividends. 

[8878]  §  2.  Every  corporation,  company,  association,  or  person, 
in  whose  name  a  deposit  of  any  money,  bullion,  bill  of  exchange,  note, 
stock,  bond  or  other  evidence  of  indebtedness  has  been  made  with 
any  bank,  company,  association,  or  person,  designated  in  the  first  sec- 
tion hereof,  shall  be  deemed  an  unknown  depositor  within  the  mean- 
ing of  this  act,  when  the  date  of  the  last  bona  fide  item  of  debt  or 
credit  to  the  account  of  such  depositor  on  the  books  of  said  bank  shall 
be  more  than  seven  years  prior  to  the  time  fixed  by  the  first  section 
hereof  for  the  filing  of  said  statement  with  the  probate  court  of  the 
proper  county ;  provided,  that  in  fixing  the  date  of  the  last  item  of 
credit  to  the  account  of  any  depositor,  reference  shall  not  be  had  to 
any  item  of  credit  for  interest  or  dividends  accrued  on  such  deposit, 
unless  the  same  shall  be  entered  upon  a  pass  book  presented  by  and 
returned  to  the  depositor,  or  unless  the  depositor  be  a  minor. 


Annual  report  to 
probate  judge  of 
unknown  banking 
depositors  and  de- 
posits. 


Who  are  to  be 
deemed  "  un^ 
known  depositors." 
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[88791  §  3.  The  probate  judge  of  each  county  shall,  on  or  before  fi|imeddc"OTitsto 
the  third  Monday  of  January,  annually,'  cause  to  be  recorded  in  a  be  kept  by'probate 
book  kept  for  that  purpose,  entitled  "  record  of  unclaimed  deposits  in  J""**'- 

banks, county,  Ohio,"  and  which  shall  at  all  times  be  open  to 

public  inspection,  all  statements  returned  to  him  for  the  preceding 
year  under  the  provisions  of  this  act,  and  said  probate  judge  shall 
designate  in  said  book  at  the  head  of  each  statement  recorded  therein, 
the  name  of  the  bank,  company,  association  or  person  by  whom  said 
statement  is  returned.  The  original  statement  returned  to  said  pro- 
bate judge  shall  be  kept  on  file  and  preserved  in  his  office. 

[8880]  §  4.  There  shall  be  allowed  and  paid  to  the  probate  judge  hu  fees  for  mak- 
of  each'  county,  the  sum  of  eight  cents  per  hundred  words,  for  all  jToVp^V*"^**"'' 
statements  recorded  by  said  probate  judge  under  the  provisions  of  this 
act ;  provided,  that  the  cost  of  recording  the  names  and  amounts  due 
to  any  depositors,  by  whom  deposits  shall  be  made  as  aforesaid  after 
the  passage  of  this  act,  and  who  shall  thereafter  become  unknown 
within  the  meaning  of  this  act,  shall  be  paid  to  said  probate  judge  by 
the  bank,  company,  association,  or  person  designated  in  section  one 
hereof,  at  the  time  such  annual  statement  is  returned,  and  shall  be  by 
such  bank,  company,  association,  or  person,  deducted  from  the  amount 
due  such  unknown  depositor. 

[8881]  §  5.     That  whenever  any  corporation,  company,  association,  tJnknown  deposiu. 
or  person,  m  whose  name  any  deposit  is  hereafter  made  with  any  bank,  county^KMury; 
company,  association,  or  person  designated  in  section  one  hereof,  "hen. 
shall  become  unknown  within  the  definition  and  meaning  of  this  act, 
the  amount  due  to  such  depositor  shall  be  by  such  bank,  company, 
association  or  person,  paid  to  the  treasurer  of  the  county  in  which 
such  bank,  company  or  association  is  located,  and  shall  be  by  said 
treasurer  credited  to  the  general  fund  of  said  county ;  provided,  that 
such  deposit  shall  not  be  paid  to  said  treasurer  until  after  the  expira- 
tion of  eight  years  from  the  date  of  the  first  statement,  in  which  the 
name  and  amount  due  such  unknown  depositor  shall  be  returned  to  the 
probate  judge  as  hereinbefore  provided ;  and  the  bank,  corporation,  „    ^ 

•   ..■  1  •  L  »     L    11    ..u        iT    1  Such  paTineiit  re- 

association  or  person  so  making  such  payment  shall  thereby  be  re-  leases  the  bank's 
leased  from  any  claim,  demand  or  liability  to  pay  the  same  or  any  part  •'"•''''•y- 
thereof  to  the  depositor,  his  administrators,  executors  or  assigns. 

[88821  §  6.  If  at  any  time  thereafter  proof  is  made  to  the  satisfac-  ^^^^  ^^^ .  ^^^^ 
tion  of  the  probate  court,  or  the  county  commissioners,  of  the  right  of  such  deposits  may 
any  person  or  persons,  by  inheritance  or  otherwise,  to  said  funds  or  *"  "'='»""*<'■ 
any  part  of  the  same,  or  [so  ?]  paid  to  the  treasurer  under  the  provisions 
of  the  preceding  section,  said  court  or  commissioners  shall  certify  the 
same  to  the  county  auditor,  who  shall  thereupon  draw  a  warrant  on 
the  treasurer  of  the  county  in  favor  of  such  claimant  or  claimants,  or 
the  legal  representatives  or  duly  authorized  agent  of  such  claimant  or 
claimants  for  the  sum  so  paid  into  the  treasury ;  provided,  if  any  such 
person  or  persons  become  aggrieved  by  the  decision,  finding  or  action 
of  the  probate  court  or  the  county  commissioners,  such  person  or  per- 
sons may  appeal  to  the  court  of  common  pleas,  by  virtue  of  the  pro- 
visions of  the  Revised  Statutes  of  1883,  sections  896,6407,  6408,  6409, 
and  6410,  respectively,  and  all  acts  amendatory  and  supplementary 
thereto,  and  said  sections  shall,  so  far  as  applicable,  govern  proceedings 
had  under  the  provisions  of  this  act 

[8883]  §7-     That  every  bank,  company,  association,  or  person  p„^„y  ,„  b,„k., 
designated  in  section  one  of  this  act,  who  shall  neglect  or  refuse  to  refusal  or  neglect 
comply  with  the  provisions  of  this  act,  shall  forfeit  and  pay  five  hun-  «°,';°'"p'>"""'  "»» 
dred  dollars  for  every  such  offense. 
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§§  8884-8888 


Recovery  and  dis- 
position of  penal- 
ties. 


Who  may  sue; 
duty  of  prosecut- 
ing attorney. 


[8884]  §  8.  The  penalty  imposed  by  this  act  shall  be  recovered  by 
action  in  the  name  of  the  state  of  Ohio,  before  any  court  of  compe- 
tent jurisdiction;  and  all  penalties  incurred  under  this  act,  when 
collected,  shall  be  paid  to  the  treasurer  of  the  county  in  which  the 
judgment  is  recovered  for  the  same,  and  one-half  thereof  shall  be  by 
said  treasurer  credited  to  the  general  fund  of  said  county,  and  one- 
half  thereof  shall  be  by  him  held  for  the  use  of  the  state  of  Ohio. 

[8886]  §  9.  The  action  provided  by  the  eighth  section  hereof,  for 
the  recover  of  penalties  incurred  under  the  provisions  of  this  act,  may 
be  instituted  and  prosecuted  to  judgment  by  any  citizen  of  the  state  of 
Ohio ;  and  it  is  hereby  made  the  duty  of  the  prosecuting  attorney  of 
such  county  to  institute  and  prosecute  such  action  against  every  bank, 
compai^y,  association  or  person  designated  in  the  first  section  hereof, 
and  located  in  said  county,  who  shall  fail  to  comply  with  the  provis> 
ions  of  this  act. 

§  10.     This  act  shall  take  effect  on  its  passage. 


Set\\(»fitti 


CHAPTER  26. 


INSANE   PERSONS. 


Sbctioh 

8886.  Confinement  of,  in  prison,  asylum,  etc. 

8887.  Separate  apartments  for. 

8888.  Duties  of  probate  judge. 


Section 

8889.  Directors  of  infirmary  to  prOTide  Sftp^ 

rate  apartments;  medical  treatment. 

8890.  Medical  report  to  be  made. 

8891.  Medical  services ;  how  paid 


Confinement  of  in- 
sane person  in 
prison,  asylum,  etc. 


Separate  apart- 
ments for  insane. 


Duties  of  probate 
judges. 


An  Act  for  the  medical  treatment  and  care  of  insane  persons,  and  such  as 
-  may  be  suffering  from  acute  insanity. 

[Passed  April  3, 1884 ;  took  effect  September  i,  1884 :  81  v.  loa.] 

[8886]  §  I .  Be  it  enattcd  by  the  General  Assembly  of  the  State  of  Ohio, 
That  no  insane  person  shall  hereafter  be  kept  or  confined  for  any 
length  of  time  exceeding  forty-eight  hours  in  any'  jail  or  prison  in  this 
state,  nor  shall  they  be  kept  or  confined  in  any  asylum,  infirmary,  or 
other  place  of  detention,  or  public  charity,  unless  regularly  committed 
thereto. as  provided  by  law;  and  it  is  hereby  made  the  duty  of  the 
sheriff,  superintendent,  or  other  principal  officer  of  the  institutions 
aforesaid,  to  report  all  such  cases  forthwith  to  the  probate  judge  of 
their  respective  counties,  as  soon  as  the  facts  are  m^de  knowm  to 
them. 

[8887]  §  2.  All  persons  legally  committed  as  insane  shall  be  provided 
with  suitable  rooms  or  apartments  especially  set  off  for  the  insane,  and 
no  sane  person  shall  be  permitted  to  occupy  such  rooms  or  apartments, 
except  the  officers  or  employes  of  the  institution,  of  the  same  sex,  in 
the  discharge  of  their  duties. 

[8888]  §  3.  In  all  cases  of  insanity,  where  the  probate  judge  in  bis 
examination  has  reason  to  believe  it  a  first  attack  of  the  disease,  and  in 
case  he  can  not  for  any  cause  send  the  patient  to  a  regular  asylum  for 
the  insane,  he  shall  order  him  sent  to  the  city  or  county  infirmary,  or 
to  such  other  place  as  may  be  provided  with  suitable  accommodations, 
adequate  to  carry  into  effect  the  requirements  of  this  act,  and  shall  im- 
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mediately  order  such  skilled  medical  treatment  and  proper  attendance 
as  he  may  deem  vital  for  the  patient,  and  his  restoration  to  reason. 

[88891  8  4.     The  board  of  directors  of  the  county  and  city  infirmaries  P" «'«"  °f  •"- 

-Lv^    -*    ^^     I     ti  -»  1        •     ti  1  nrmancs  to  pro- 

of the  State  shall  provide  separate  apartments  and  suitable  attendance  vide  separate 

for  all  patients  suffering  from  a  first  attack  of  insanity,  and  they  shall  »?»"">■="" 

furnish  in  each  case  such  care  and  treatment  as  may  be  prescribed  by 

the  physician  in  charge,  who  may  be  either  the  regular  physician  of  the 

infirmary,  or  such  other  expert  practitioner  as  the  probate  judge  may  Medical  treatment 

select ;  provided,  the  family  of  such  insane  person  may  choose  their  »'■ 

own  physician. 

[8890]  §  5.  The  physician  in  charge  shall  report  the  condition  of  ?'*''''=?'  "^'p"''  "* 
each  patient  under  his  treatment  to  the  probate  judge  monthly,  or  oftener 
if  required,  giving  statement  of  progress  toward  recovery,  and  such 
other  information  as  may  from  time  to  time  be  asked  or  demanded  of 
him,  but  nothing  in  this  act  shall  forbid  the  transfer  of  any  patient  to 
any  regular  insane  asylum  of  the  state  at  any  time  whenever  such 
transfer  can  be  -effected. 

[8891]  §  6.     The  probate  judge  may  allow  for  services  of  the  Medical  services; 
physician,  a  sum   not   exceeding  two  dollars  for  each  visit,  which  '»o»i»"'i. 
amount  and  all  other  expenses  for  the  care  of  patients  as  herein  pro- 
vided, shall,  when  approved  by  the  probate  judge,  be  paid  out  of 
the  poor  or  infirmary  fund  of  the  city  or  county  the  same  as  in  other 
cases. 

§  7.     This  act  shall  take  effect  and  be  in  force  on  and  after  the  first 
day  of  September,  1884. 


:.^ 


CHAPTER  27. 


Fi^r/urtker  provit' 
iotu  as  to  see  W 
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INTOXICATING   LIQUORS. 


"Dow  Law." 
Section 
8893.    Tax  laid  on  liquor  business. 

Tax  a  lien,  when ;  time  of  payment. 

Tax  for  part  of  year ;  refunders,  when. 

Collection  of  tax  in  case  of  non-payment. 

Assessor's  returns;  penalties. 

Auditor's  duplicates. 

Collection  by  treasurer. 

Meaning  of  "  trafficking  in  intoxicating 

liquors"  defined ;  manufacturers. 
Distribution  of  tax. 
Notice  of  assessment ;   duty  of  certain 

officers. 
Closing  saloons  on  Sunday ;  hotels,  etc.; 

municipal  regulation. 
Minors  and  haDitual  drunkards. 
Non-interdependence  of  sections. 
When  tax  to  be  paid  into  state  treasury. 


8893. 
8894. 
8895. 
8896. 
8897. 
S898. 
8899. 

890a 

8901. 

8902. 
8903- 

8905. 


Local  Option  in  Townships. 

S906.    Petition  for  prohibition  of  Hquor  traffic ; 

election,  notice  and  conduct  of;  record 

of  result;  evidence. 
8907      Ballots  at  such   election;  when  traffic 

unlawful;  penalty;  cider  and  native 

wines ;  druggists. 
890&     Indictment,  wnat  sufficient. 


Section      • 

8909.  Return  of  ratable  proportion  of  liquor 

tax. 

8910.  Another  election,  when. 

8911.  Entry  and   record  of  result  of  election 

under  section  8907. 
891a.     Disposition  of  fines. 

Sale  Prohibited  at  Certain   Times   and 
Places- 

8913.  Sale    in    Cincinnati    between     certain 

hours;  penalty. 

8914.  Sale  within  certain  distance  of  school- 

houses  in  Wilmington,  Clinton  county ; 
penalty. 

8915.  Sale  within  certain  distance  ot   Miami 

cemetery,  Warren  county;  penalty. 

8916.  Sale  of,   or  keeping  house  of  ill-fame 

within  two  miles  of  Antioch  College  or 
Wilberforce  University ;  penalty. 

Instruction  in  Schools  as  to  Effects  or. 

8917.  Instruction,  etc.,  required   to  be  given 

in  public  schools;  oral  instruction. 

8918.  Examination  required  of  teachers. 

8919.  Penalty  for  refusal  or  neglect  to  ^ve 

such  instruction. 
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§§  8892^95 


Tax  laid  on  liquor 
business. 


Tax  a  lien,  when; 
time  of  payment. 


Tax  for  part  of 
year;  refunding 
orders,  when  is- 
sued. 


Collection  of  tax  in 
case  of  non-pay- 
ment. 

See  47  O.  S.  4?8. 


"  DOW    LAW."* 

An  Act  providing  against  the  evils  resulting  from  the  traffic  in  intoxicatit^ 

liquors. 

(Pasted  and  took  effect  May  14,  1886:  83  r.  >57.) 

[8892]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  upon  the  business  of  trafficking  in  spirituous,  vinous,  malt,  or  any 
intoxicating  liquors,  there  shall  be  assessed,  yearly,  and  shall  be  paid 
into  the  county  treasury,  as  hereinafter  provided,  by  every  person,  cor- 
poration or  copartnership  engaged  therein,  and  for  each  place  where 
such  business  is  carried  on  by  or  for  such  person,  corjx)ration  or  co- 
partnership, the  sum  of  two  hundred  and  fifty  dollars.  \As  amended 
March  26,  1888:  85  v.  ij;.] 

[8893]  §  2.  That  said  assessment,  together  with  any  increase  thereof, 
as  penalty  thereon,  shall  attach  and  operate  as  a  lieb  upon  the  real 
property  on  and  in  which  such  business  is  conducted,  as  of  the  fourth 
Monday  of  May  each  year,  and  shall  be  paid  at  the  times  provided 
for  by  law  for  the  payment  of  taxes  on  real  or  personal  property  within 
this  State,  to-wit :  one-half  on  or  before  the  twentieth  day  of  June, 
and  one-half  on  or  before  the  twentieth  day  of  December,  of  each 
year. 

[8894]  §  3.  That  when  any  such  business  shall  be  commenced  in 
any  year  after  the  fourth  Monday  of  May,  said  assessment  shall  be 
proportionate  in  amount  to  the  remainder  of  the  assessment  year,  ex- 
cept that  it  shall  be  in  no  "case  less  than  twenty-five  dollars,  and  the 
same  shall  attach  and  operate  as  a  lien,  as  aforesaid,  at  the  date  of, 
and  be  paid  within  ten  days  after  such  commencement ;  and  whenever 
any  person,  corporation  or  co-partnership,  engaged  in  such  business, 
who  has  been  assessed  as  aforesaid,  and  who  has  paid  or  is  charged 
upon  the  tax  duplicate  with  the  full  amount  of  said  assessment,  dis- 
continues such  business,  the  county  auditor,  upon  being  satisfied  of 
that  fact,  shall  issue  to  such  person,  corporation  or  co-partnership  a  re- 
funding order  for  a  proportionate  amount  of  said  assessment,  except 
that  it  shall  be  in  no  case  less  than  fifty  dollars.  [As  anutided  March 
26,  1888:  85  V.  117.] 

[8895]  §  4.  That  if  any  person,  corporation  or  co-partnership 
shall  refuse  or  neglect  to  pay  the  amount  due  from  them  under  the 
provisions  of  this  act  within  the  time  therein  specified,  the  county 
treasurer  shall  thereupon  forthwith  make  said  amount  due  with  all  pen- 
alties thereon,  and  four  per  cent,  collection  fees  and  costs,  by  distress 
and  sale,  as  on  execution,  of  any  goods  and  chattels  of  such  person, 
corporation  or  co-partnership ;  he  shall  call  at  once  at  the  place  of 
business  of  each  person,  corporation  or  co-partnership;  and  in  case 
of  the  refusal  to  pay  the  amount  due,  he  shall  levy  on  the  goods  and 
chattels  of  such  person,  corporation  or  co-partnership,  wherever  found 
in  said  county,  or  on  the  bar,  fixtures  or  furniture,  liquors,  leasehold 
and  other  goods  and  chattels  used  in  carrying  on  such  business,  which 
levy  shall  take  precedence  of  any  and  all  liens,  mortgages,  convey- 
ances or  incumbrances  hereafter  taken  or  had  on  such  goods  and  chat- 
tels, so  used  in  carrying  on  such  business ;  nor  shall  any  claim  of  prop- 
erty by  any  third  person  to  such  goods  and  chattels,  so  used  in  carrying 

*For  full  notes,  references,  etc.,  as  to  the  various  acts  in  restraint  of  the  liquor  traffic,  see 
Appendix. 
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on  such  business,  avail  against  such  levy  so  made  by  the  treasurer, 
and  no  property,  of  any  kind,  of  any  person,  corporation  or  co-part- 
nership liable  to  pay  the  amount,  penalty,  interest  and  costs  due 
under  the  provisions  of  this  act,  shall  be  exempt  from  said  levy.  The 
treasurer  shall  give  notice  of  the  time  and  sale  of  the  personal  prop- 
erty to  be  sold  under  this  act,  the  same  as  in  cases  of  the  sale  of  per- 
sonal property  on  execution ;  and  all  provisions  of  law  applicable  to 
sales  of  personal  estate  on  execution  shall  be  applicable  to  sales  under 
this  art,  except  as  herein  otherwise  provided ;  and  all  moneys  collected 
by  him  under  this  act  shall  be  paid,  after  deducting  his  fees  and  costs, 
into  the  county  treasury.  In  the  event  of  the  treasurer,  under  the 
levy  provided  for  under  this  act,  being  unable  to  make  the  amount 
due  thereunder,  or  any  part  thereof,  the  county  auditor  shall  place  the 
amount  due  and  unpaid  on  the  tax  duplicate  against  the  real  estate  in 
which  said  traffic  is  carried  on,  and  the  same  shall  be  collected  as  other 
taxes  and  assessments  on  said  premises. 

[8896]  §  5.  That  every  assessor  shall  return  to  the  county  auditor,  a»mik»i'  man*. 
with  his  other  returns,  a  statement  upon  a  blank  to  be  furnished  by 
such  auditor  for  that  purpose,  as  to  every  place  within  his  jurisdiction 
where  such  business  is  conducted,  showing  the  name  of  the  person, 
corporation  or  co-partnership  engaged  therein,  a  brief  and  accurate 
description  of  the  premises  where  the  same  is  conducted,  and  by  whom 
owned;  said  statement  shall  be  signed  and  verified  before  such  as- 
sessor by  such  jjerson,  corporation  or  co-partnership.  And  if  such 
person,  corporation  or  copartnership  shall,  on  demand,  refuse  or  fail 
to  furnish  the  requisite  information  for  such  statement,  or  to  sign  or 
verify  the  same,  such  fact  shall  be  returned  by  the  assessor,  and  there- 
upon such  assessment  on  said  business  shall  be  four  hundred  dollars. 
And  if  any  assessment  aforesaid  shall  not  be  paid  when  due,  there  p^^^^ 
shall  be  added  a  penalty  thereto  of  twenty  per  centum,  which  shall 
be  collected  therewith.     [As  amended  March  26,  1888:  85  V.  117.] 

[8897]  §  6.  The  county  auditor  shall  make  and  preserve  duplicates  Auditors'  dnpU- 
of  such  assessments,  alphabetically  arranged,  showing  the  amount  and  <;««»• 
date  of  each  assessment,  by  whom  to  be  paid,  and  the  premises 
whereon  the  same  is  a  lien.  And  upon  receiving  satisfactory  informa- 
tion of  any  such  business  liable  to  assessment  or  mcreased  assessment, 
as  aforesaid,  not  returned  by  the  assessor,  he  shall  forthwith  enter  the 
same  upon  such  duplicate  and  upon  the  county  treasurer's  copy 
thereof.  By  the  first  Monday  of  June  of  each  year,  he  shall  make 
out  and  deliver  to  the  county  treasurer  a  copy  of  such  duplicate, 
charging  him  with  the  full  amount  of  such  assessment  to  be  collected 
and  also  with  any  additional  assessments  or  increased  assessments  and 
penalties  thereon. 

[8898]  §  7.  The  county  treasurer  shall  collect  and  receipt  for  all  Collection  by ««»» 
assessments  so  returned  to  him,  and  if  any  assessment  shall  not  be  c^"gy 
paid  when  due,  he  shall  forthwith  proceed  as  provided  in  section  four 
of  this  act  to  collect  the  same,  and  in  case  he  shall  fail  to  make  such 
assessment  from  the  goods  and  chattels  therein  described,  then  said 
treasurer  shall  immediately  proceed  as  provided  in  section  1104  of  the 
Revised  Statutes  to  enforce  the  lien  for  the  same  with  the  penalty 
thereon.  And  the  provisions  of  said  section  1104,  and  all  other  pro- 
visions of  the  law  of  this  state  relating  to  the  assessment  and  collection 
of  taxes,  are  hereby  made  applicable  to  the  enforcement  of  liens  and 
the  collection  of  such  assessments  and  penalties.  The  treasurer  shall 
charge  himself  with  all  such  assessments  placed  in  his  hands  for  col- 
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lection,  and  shall  account  to  the  auditor  for  the  same,  together  with  all 
penalties  collected  thereunder. 
^trafficfiSy'bfn"*      [8899]  ^8.     The  phrase  "trafficking  in  intoxicating  liquors,"  as 
toxicati^Uquors,"  iised  in  this  act,  means  the  buying  or  procuring  and  selling  of  intoxi- 
defined.  eating  liquors  otherwise  than  upon  prescription  issued  in  good  faith  by 

'  reputable  physicans  in  active  practice,  or  for  exclusively  known 
mechanical,  pharmaceutical  or  sacramental  purposes,  but  such  phrase 
does  not  include  the  manufacture  of  intoxicating  liquors  from  the  raw 
Manufacturers,  material,  and  the  sale  thereof  at  the  manufactory,  by  the  manufacturer 
of  the  same  in  quantities  of  one  gallon  or  more  at  any  one  time.  \As 
amended  March  21,  1887:  84  V.  224.] 
Diitributionof  tax.  [8900]  §  9.  That  the  revenues  and  fines  resulting  under  the  pro- 
Am.  87  V.  357.  visions  of  this  act  shall  be  distributed  as  follows,  to-wit :  In  every 
county  two-tenths  of  the  money  paid  as  herein  provided  into  the 
county  treasury  on  account  of  any  business  aforesaid  carried  on  in  any 
city,  village,  hamlet  or  township,  therein  shall  be  placed  to  the  credit 
of  the  general  revenue  fund  of  the  state,  and  be  paid  into  the  state 
treasury  by  the  county  treasurers,  as  is  provided  in  other  cases ;  six- 
tenths  of  the  money  so  paid  shall,  upon  the  warrant  of  the  coqnty 
auditor,  be  paid  on  account  of  any  business  aforesaid  carried  on  in 
any  such  municipal  corporation  into  the  treasury  of  such  corporation, 
one-half  to  the  credit  of  the  police  fund,  and  one-half  to  the  credit  of 
the  general  revenue  fund  thereof;  provided,  in  corporations  having 
no  police  fund,  the  entire  six-tenths  shall  be  passed  to  the  credit  of  the 
general  revenue  fund  thereof.  The  remaining  two-tenths  part  thereof, 
together  with  all  other  revenues  resulting  hereunder  in  said  county, 
shall  be  passed  to  the  credit  of  the  poor  fund  of  such  county ;  pro- 
vided, that  in  all  counties  in  which  there  is  no  county  infirmary,  said 
remaining  two-tenths  part  thereof  shall  be  passed  to  the  credit  of  the 
infirmary  fund  or  the  poor  fund  of  the  township,  village  or  city  in 
which  the  same  shall  have  been  collected ;  and  in  such  counties  when 
the  money  is  paid  on  account  of  any  business  carried  on  in  any  town- 
ship outside  of  any  such  municipal  incorporation,  said  six-tenths  also 
shall  be  passed  to  the  credit  of  the  infirmary  fund  or  the  poor  fund  of 
said  township ;  and  provided,  that  in  counties  having  a  city  of  the  first 
grade  of  the  first  class  with  a  city  infirmary,  the  above  two-tenths  part 
shall  be  divided  between  the  city  and  county  infirmary  funds,  in  the 
proportion  of  the  revenue  received  from  the  city  to  the  revenue 
from  the  county  outside  the  city.  \As  amended  March  26,  1888 :  85 
V.  117.1 
Notice  of  aueu-  [8901]  §  lo.  That  within  ten  days  after  the  passage  of  this  act, 
taiiafficen."  "'  cach  county  auditor  in  the  State  is  hereby  directed  to  publish,  by  one 
insertion  in  some  newspaper  of  general  circulation  in  his  county,  a 
notice  informing  all  persons  engaged  in  the  .traffic  in  intoxicating 
liquors  that  the  first  assessment  imposed  by  this  act  will  be  due  and 
payable  on  or  before  the  twentieth  day  of  June,  A.  D.  1886.  The 
attorney-general  and  the  prosecuting  attorneys  of  the  several  counties 
are  charged  with  the  duty  of  seeing  that  the  requirements  of  this 
section  are  observed,  and  may  enforce  the  same,  if  necessary,  by  pro- 
ceedings in  mandamus.  The  county  commissioners  of  the  respective 
counties  may  allow  their  county  auditor  a  reasonable  compensation 
for  the  discharge  of  the  duties  imposed  upon  him  by  this  act. 
Q^^' «>'»*'»  [8903]  §  II.  That  the  sale  of  intoxicating  liquors,  whether  dis- 
See  Sup. '  tilled,  malt  or  vinous,  on  the  first  day  of  the  week,^commonly  called 

Sunday,  except  by  a  regular  druggist  on  the  written  prescription  of  a 
regular  practicing  physician  for  medical  purposes  only,  is  hereby  de- 
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dared  to  be  unlawful,  and  all  places  where  such  intoxicating  liquors 
are  on  other  days  sold  or  exposed  for  sale,  except  regular  drug  stores, 
shall  on  that  day  be  closed,  and  whoever  makes  any  such  sale,  or 
allows  any  such  place  to  be  open  or  remain  open  on  that  day,  shall  be 
Aned  in  any  sum  not  exceeding  one  hundred  dollars,  and  not  less  than 
twenty-five  dollars,  and  be  imprisoned  in  the  county  jail  or  city  prison 
not  <ess  than  ten  days  and  not  exceeding  thirty  days.  In  regular  HoteU  and  catiag 
hotels  and  eating  houses,  the  word  "  place  "  herein  used  shall  be  held  ''°"'** 
to  mean  the  room  or  part  of  room  where  such  liquors  are  usually  sold 
or  exposed  for  sale,  and  the  keeping  of  such  room  or  part  of  room 
securely  closed  shall  be  held,  as  to  such  hotels  and  eating-houses,  as  a 
closing  of  the  place  within  the  meaning  of  this  act.  And  any  munici-  Municipal  rcgula- 
pal  corporation  shall  have  full  power  to  regulate,  restrain  and  prohibit  «'<»>■ 
ale,  .beer  and  porter  houses,  and  other  places  where  intoxicating 
liquors  are  sold  at  retail  for  any  purpose  or  in  any  quantity  other  than 
is  provided  for  in  section  8  of  thus  act,  as  amended  March  21,  1S87. 
But  if  any  municipal  corporation  shall  prohibit  ale,  beer  and  porter 
houses,  or  other  places  where  intoxicating  liquors  are  sold  within  the 
limits  of  sudi  corporation,  a  ratable  proportion  of  the  tax  paid  by  the 
ppoprietors  thereof  for  the  unexpired  portion  of  the  year  shall  be  re- 
turned to  such  proprietors.     \As  anunied  AprU  14, 1888:  85  v.  260.] 

[8903]  §  12.      Whoever  sells  intoxicating  liquors  to  a  minor  ex-  Minora  and  haMt- 
cept  on  the  written  order  of  his  parent,  guardian  or  family  physiciao,  ^^  gup! 
or  to  a  person  intoxicated  or  in  the  habit  of  getting  intoxicated,  shall 
be  fined  not  more  than  one  hundred  nor  less  than  twenty-five  dcdlwrs, 
and  imprisoned  not  more  than  thirty  nor  less  than  five  days. 

{8804]  §  13.    The  abrogation  or  repeal  of  «ny  section  or  clause  of  Non-iot«rdq>end' 
diis  act  shall  not  be  held  to  abrogate  or  repeal  any  other  section  or  *"'^*  *"'  "c"™'- 
clause  thereof. 

§  14.     Section  6941  of  the  Revised  Statutes  is  hereby  repealed. 

§  15.    This  act  shaU  take  effect  and  be  in  force  iiaex  and  after  it9 
passage. 

An  Actio  fix  the  time  when  eounty  treasurers  skaU  pay  certain  funis  into 

the  state  treasury. 

CPaucd  and  took  effect  April  15, 1889 :  S«  v.  351.] 

[8905]  §  I.  Be  &  enacUd  by  the  General  Assembly  of  the  State  of  Ohio,  When  Dow  tax  » 
That  the  county  treasurers  of  this  state,  on  or  before  the  ist  day  of  treasuryl""*'*" 
January  and  the  ist  day  of  July  in  each  year,  shall  report  to  the  audi- 
tor of  state  the  amount  of  money  paid  into  the  treasury  of  the  county 
under  the  provisions  of  sections  five  and  nine  of  an  act  to  provide 
against  the  evils  resulting  from  the  traffic  in  intoxicating  liquors,  passed 
May  14,  1886,  as  amended  March  26,  1888;  and  such  treasurer  shall, 
on  or  before  the  loth  day  of  January  and  the  loth  day  of  July  of  each 
year,  remit  by  draft  or  otherwise,  as  the  auditor  of  state  may  direct,  to  the 
treasurer  of  state  the  money  due  the  state  as  shown  by  such  statement. 

§  2.     This  act  shall  take  effect  on  its  passage. 

LOCAL  OPTION    IN   TOWNSHIPS. 

An  Act  to  further  provide  against  the  evils  resulting  from  the  traffic  in  in- 
toxicating liquors,  by  local  option  in  any  township  in  the  state  of  Ohio. 

'  [Passed  and  took  effect  March  3,  t888:  85  v.  55.] 

[8906]  §  I.     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  J.«'?«?»"  ^f^ 
That  whenever  one-fourth  of  the  qualified  electors  of  any  township,  tr»fficiiitowns{S» 
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residing  outside  of  any  municipal  incorporation,  shall  petition  the 
trustees  therefor  for  the  privilege  to  determine  by  ballot  whether  the 
sale  of  intoxicating  liquors  as  a  beverage  shall  be  prohibited  within  the 
limits  of  such  township,  and  without  the  limits  of  any  such  municipal 
incorporation,  such  trustees  shall  order  a  special  election  for  the  pur- 
pose, to  be  held  at  the  usual  place  or  places  for  holding  township  elec- 
tions ;  and  notice  shall  be  given  and  the  election  conducted  in  all  re- 
spects as  provided  by  law  for  the  election  of  township  trustees ;  and 
only  those  electors  shall  be  entitled  to  vote  at  such  election  who  reside 
within  the  township  and  without  the  limits  of  any  such  municipal  incor- 
poration. A  record  of  the  result  of  such  election  shall  be  kept  by  the 
township  clerk  in  the  record  of  the  proceedings  of  township  trustees ; 
and  in  all  trials  for  violation  of  this  act,  the  original  entry  of  said  rec- 
ord, or  a  copy  thereof  certified  by  the  township  clerk,  provided  t)iat  it 
shows  or  states  that  a  majority  was  against  the  sale,  shall  be  prima  facie 
evidence  that  the  selling,  furnishing,  giving  away  or  keeping  a  place, 
if  it  took  place  from  and  after  thirty  idays  from  the  day  of  the  holding 
of  said  election,  was  then  and  there  prohibited  and  unlawful. 

[8907]  §  2.  Persons  voting  at  any  election  held  under  the  provis- 
ions of  this  act,  who  are  opposed  to  the  sale  of  intoxicadng  liquors 
as  a  beveragei  shall  have  writien  or  printed  on  their  ballots,  "Against 
the  sale ;"  and  those  who  favor  the  sale  of  such  liquors  shall  have 
written  or  printed  on  their  ballots,  "For  the  sale;"  and  if  a  majority 
of  the  votes  cast  at  such  election  shall  be  "Against  the  sale,"  then 
from  and  after  thirty  days  from  the  day  of  the  holding  of  said  elec- 
tion, it  shall  be  unlawful  for  any  person  within  the  limits  of  such  town- 
ship and  without  the  limits  of  such  municipal  corporation  to  sell,  fur- 
nish or  give  away  any  intoxicating  liquors  to  be  used  as  a  beverage,  or 
to  keep  a  place  where  such  liquors  are  kept  for  sale,  given  away  or 
furnished;  and  whoever  sells,  furnishes  or  gives  away  any  intoxicating 
liquors  as  a  beverage,  or  keeps  a  place  where  such  liquors  are  kept  for 
sale,  given  away  or  furnished,  shall  be  fined  not  more  than  five  hun- 
dred dollars,  rior  less  than  fifty  dollars,  and  imprisoned  in  the  county 
jail  not  exceeding  six  months ;  but  nothing  in  this  section  shall  be  con- 
strued so  as  to  prevent  the  manufacture  and  sale  of  cider,  or  sale  of 
wine  manufactured  from  the  pure  juice  of  the  grape,  cultivated  in  this 
state,  nor  to  prevent  [a]  legally  registered  druggist  from  selling  or  fur- 
nishing pure  wines  or  liquors  for  exclusively  known  medicinal,  art, 
scientific,  mechanical,  or  sacramental  purposes;  but  this  provision 
shall  not  be  construed  to  authorize  the  keeping  of  a  place  where  wine, 
cider  or  other  intoxicating  liquors  are  sold,  kept  for  sale,  furnished  or 
given  away  as  a  beverage. 

[8908]  §  3.  In  indictments  for  violations  of  this  act,  it  shall  not 
be  necessary  to  set  forth  the  facts  showing  th^t  the  township  has  availed 
itself  of  the  provisions  of  this  act,  but  it  shall  be  sufficient  to  plead 
simply  that  said  selling,  furnishing,  giving  away  or  keeping  a  place 
was  then  and  there  prohibited  and  unlawful. 

[8909]  §  4.  In  any  township  where  the  majority  of  the  votes  cast 
at  such  election  shall  be  "Against  the  sale,"  and  a  dealer  in  intoxicat- 
ing liquors  who  has  paid  the  special  tax  shall,  by  reason  of  said  vote, 
discontinue  his  business,  a  ratable  proportion  of  said  tax  paid  by  such 
dealer  in  intoxicating  liquors  for  the  unexpired  portion  of  the  year 
shall  be  returned  to  such  dealer. 

[8910]  §  5.  At  any  time  after  two  years  from  the  date  of  any  elec- 
tion held  under  the  provisions  of  this  act,  another  election  may  be 
ordered  as  provided  in  section  one.  ' 
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[8911]  §  6.  The  following  shall  be  deemed  a  sufficient  entry  and  f^eru?"^ ?i«ft^B 
record  of  the  result  of  an  election  under  this  act  as  required  under  required  by  «ec.  i. 
section  one :  See  Sup. 

The  State  of  Ohio, County, Township,  ss :  ■ 

The  special  election  held  on  the day  of ,  A.  D. ,  within  and  for  said 

township,  under  the  local  option  law,  resulted  as  follows: 
Whole  number  of  votes  "For  the  sale," ;  whole  number  of  votes  "Against  the  sale," 

Attest : ,  Township  Clerk. 

[8912]  §  7.  All  fines  collected  under  this  act  shall  be  paid  into  the  f„^'''»°  "^ 
cpunty  treasury  and  credited  to  the  poor  fund  of  the  county.  see  Sup. 

§  8.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  Taking  effect, 
passage. 

SALE  PROHIBITED  AT  CERTAIN  TIMES  AND  PLACES.  St,  alto  U  yn*  ** 

"t->  3079- 

An  Act  to  prevent  the  sale  of  intoxicating  liquors  in  cities  of  the  first  grade 
of  the  first  class,  during  certain  hours  therein  named. 

(Passed  and  took  effect  April  30,  1885 :  83  v.  185.] 

[8913]  §  I.     Beit  encuted  by  the  General  Assembly  of  the  State  of  Ohio,  Penalty  for  seiKnc 
That  in  cities  of  the  first  grade  of  the  first  class  it  shall  be  unlawful  to  JS  c!nclnnltf2t°" 
barter,  sell  or  dispose  of  any  intoxicating  liquors,  whether  distilled,  «*««•>  certain 
malt,  or  vinous,  on  any  day  or  night  of  the  week  between  the  hours   """'  **'*''• 
of  twelve  o'clock  p.  m.  and  six  o'clock  a.  m.,  except  by  a  regular 
druggist,  on  the  written  prescription  of  a  regular  practicing  physician, 
for  medical  purposes  only.     All  places  where  such  intoxicating  liquors 
are  sold,  or  exposed  for  sale,  except  by  regular  druggists,  shall,  on 
any  day  or  night  of  the  week,  be  closed  between  said  hours,  and  who- 
ever makes  any  such  sale  or  disposes  of  any  such  liquors,  or  allows 
any  place  to  be  open  or  remain  open  on  such  day  or  night  between 
said  hours,  shall,  on  conviction  thereof,  be  fined  in  any  sum  not  exceed- 
ing one  hundred  dollars,  and  be  imprisoned  in  the  county  jail  or  city 
prison  not  exceeding  thirty  days,  or  both,  at  the  discretion  of  the  court. 

§  2.     This  act  shall  Xzke  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  prohibit  the  sale  of  intoxicating  liquors  within  five  hundred  yards 
of  a  school-house  in  process  of  construction  in  Wilmington,  Clinton 
county,  Ohio. 

[Passed' and  took  effect  May  4,  1885:  8a  v.  163.] 

[8914]  §  I.  Be  it  enacted  by  the  Gfneral  Assembly  of  the  State  of  Ohio,  penalty  for  selling 
That  whoever  sells  intoxicating  liquors  at  or  within  five  hundred  yards  JS'^Jj^'SiJ?^" 
of  a  school-house  in  process  of  construction  in  Wilmington,  Clinton 
county,  Ohio,  shall  be  fined  not  more  than  one  hundred  dollars,  nor 
less  than  twenty-five  dollars,  or  imprisoned  not  more  than  twenty 
days,  or  both;  and  on  conviction  of  the  owner  or  keeper  thereof,  the 
place  wherein  such  intoxicating  liquors  are  sold,  shall,  by  order  of  the 
court,  be  shut  up  and  abated  as  a  nuisance. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  prevent  the  sale  of  intoxicating  liquor  within  one-half  mile  of 
Miami  cemetery,  in  IVarren  county,  Ohio. 

[Passed  April  17,  1885,  and  took  effect  May  i,  1885:  81  v.  164.] 

[8915]  §  I .  Be  it  encuted  by  the  General  Assembly  of  the  State  of  Ohio,  penalty  for  selling 
That  it  shall  be  and  is  hereby  made  unlawful  to  sell,  give  away  or  >ntoxicatingiiquors 

,.,  .  ,.  ' ,  ,..  J  •      •     °     ,  '         at  certain  place. 

furnish  any  mtoxicatmg  liquor  of  any  kind  or  description  whatsoever 
within  one-half  mile  of  the  grounds  and  premises  of  Miami  cemetery, 
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in  Wayne  township,  Warren  county,  Ohio ;  whoever  sells,  gives  away 
or  furnishes  any  intoxicating  liquor,  in  violation  of  this  act,  shall, 
upon  conviction,  be  fined  in  any  sum  not  exceeding  one  hundred  dol- 
lars, nor  less  than  twenty  dollars,  or  imprisoned  not  more  than  sixty 
days,  or  both,  at  the  discretion  of  the  court. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  the 
first  day  of  May,  1885. 

An  Act  to  prevent  the  sale  of  intoxicating  liquors  within  two  miles  of  An- 
tioch  college,  or  WUberforce  university,  Greene  county,  Ohio,  and  for 
other  purposes  therein  named. 

[Passed  and  took  effect  April  12,  1889 :  8£  v.  66a.] 

(Penalty /of  seiKng      [8916]  §  I.     Beit  enocUd  by  the  General  Assembly  of  the  StaU  of  Ohio, 
"'ke'e'^SSIiouse'*  That  whosocvcr  sells  or  offers  to  sell,  or  offers  to  give  away,  any  in- 
ttitTpiMe  1"  "''    ^o^i'^^t'^g  liquors,  or  keeps  a  house  of  ill-fame,  at  or  within  two  miles 
of  Antioch  college,  located  at  Yellow  Springs,  Greene  county,  Ohio, 
or  within  two  miles  of  Wilberforce  university,  Greene  county,  Ohio, 
,  shall  be  fined  not  more  than  one  hundred  dollars  nor  less  than  twenty- 
five  dollars,  or  imprisoned  not  more  than  sixty  days,  or  both,  at  the 
discretion  of  the  court.     And  on  the  conviction  of  the  owner  or 
keeper  thereof,  the  place  wherein  such  intoxicating  liquors  are  sold 
shall,  by  order  of  the  court,  be  shut  up  and  abated  as  a  nuisance. 
§  3.     This  act  shall  take  effect  on  and  after  its  passage. 

INSTRUCTION  IN  SCHOOLS  AS  TO  EFFECTS  OF. 

An  Act  requiring  instruction  in  the  common  schools,  and  in  certain  educeh 
tional  institutions,  as  to  the  effect  of  alcoholic  drinks  and  narcotics  on  the 
human  system. 

(Passed  April  13,  1888 ;  took  effect  January  i,  1889 :  8;  v.  913.] 

Instruction  as  to        [8917]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
drinkVlnd^ar^t-  That  the  nature  of  alcoholic  drinks  and  narcotics,  and  their  effects  on 
ica  on  the  human    (he  human  systcm  in  connection  with  the  subjects  of  physiology  and 
pubii™schools.*  ""  hygiene,  shall  be  included  in  the  branches  to  be  regularly  taught  in 
the  common  schools  of  the  state,  and  in  all  educational  institutions 
supported  wholly  or  in  part  by  money  received  from  the  state ;  and  it 
shall  be  the  duty  of  boards  of  education,  and  boards  of  such  educa- 
tional institutions,   to  make  provisions  for  such   instruction   in   the 
Ptovision  therefor,  gchools  and  institutions  under  their  jurisdiction,  and  to  adopt  such 
methods  as  shall  adapt  the  same  to  the  capacity  of  the  pupils  in  the 
various  grades  therein ;  but  it  shall  be  deemed  a  sufficient  compliance 
•Orsi  instruction      *'*^  ^^^  requirements  of  this  section  if  provision  be  made  for  such 
sufficient.  iustruction  orally  only,  and  without  the  use  of  text-books  by  the 

pupils. 
Examination  re-         [8918]  §  2.     No  Certificate  shall  be  granted  to  any  person  on  or 
quired  of  teachers,  after  the  first  day  of  January,  1890,  to  teach  in  the  common  schools, 
or  in  any  educational  institution  supported  as  aforesaid,  who  does  not 
pass  a  satisfactory  examination  as  to  the  nature  of  alcoholic  drinks 
and  narcotics,  and  their  effects  upon  the  human  system. 
Penalty  for  refusal      [8919]  §  3.     Any  Superintendent  or  principal  of,  or  teacher  in  any 
suc°h  mstrtictfon'    common  school  or  educational  institution  supported  as  aforesaid,  who 
willfully  refuses  or  neglects  to  give  the  instruction  required  by  this 
act,  shall  be  dismissed  from  his  or  her  employment. 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  the 
first  day  of  January,  eighteen  hundred  and  eighty-nine. 
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CHAPTER  28. 


JUDGES  AND  JUDICIAL  DISTRICTS. 


Ax  to  salarieSy  eic^ 


Subdivision  I.    First  Judicial  District. 


Section 

893a    Two    additional    judges   in    Hamilton 

county. 
8931.    Their  election. 
893a.    Compensation  and  duties. 


Section 

8933.  Vacancy. 

8934.  One    additional     judg«    in    Hamilton 

county;  term,  etc. 


Subdivision  II.    Second  Judicial  District. 


First  Subdivision. 

8935.  Assignment  of  judges. 

8936.  Additional  ludge  in. 

8937.  Election,  when. 

8938.  Salary,  powers,  duties;  vacancy. 

8939.  Additional  judge  in. 

8930.  Term  of  ofincc,  duties,  etc. 

8931.  Compensation;  vacancy, 
8933.    Additional  judge  in. 

8933.  Time  of  election ;  term. 

8934.  Sheriff  to  make  proclamation  of  time 

and  place  of  election ;   abstract  and 
certincat*  of  election. 

8935.  Salary;  duties;  penalties;  vacancy. 

8936.  Additional  judge  in. 

8937.  Election  and  term. 

8938.  Salary. 

8939.  Powers  and  duties;  vacancy. 

89^     Superior  Court  of  Montgomery  county 

abolished. 
894X.    Cases,  judgments,  etc.,  pending  in  said 

court. 
8943.    Said  judge  to  reside  and  be  elected  in 

subdivision. 


8943- 
8944. 

8946. 
8947- 
8948. 
8949. 
8950. 
8951. 


895a. 

8953. 
8954- 
8955. 
8956. 
8957- 

8958. 


Second  Subdivision. 

Additional  judge  in. 
Time  of  election;  term. 
Notice  of  election. 
Compensation:  jurisdiction,  etc. 
Additional  judge  in. 
Election;  term. 
Sheriff  to  |jive  notice. 
Compensation;  jurisdicdoo. 
Vacancy ;  how  filled. 

Third  Subdivisiok. 

Two  additional  judges  in. 

Election;  term. 

Notice  of  election. 

Compensation;  jurisdiction,  etc 

Vacancy;  bow  filled. 

Superior  Court  of  Greene  county  ab<^ 

isned. 
Business  transferred  to  common  pleas 

court. 


Subdivision  III.    Third  Judicial  District. 


8959.  Shelby  county  transferred  from  first  to 

second  subdivision. 

8960.  Additional  judge  in  second  subdivision. 

8961.  Election;  term. 
8963.  Duty  of  sheriff. 

8963.  Compensation ;  jurisdiction,  etc. 

8964.  Vacancy;  how  n lied. 

^5.  Limits  and  subdivisions  of  third  district. 


8966. 
8967. 
8968. 

8969. 
8970. 
8971. 
897a. 


Limits  and  subdivisions  of  tenth  district. 
Judges  in  original  third  district. 
Judge  in  first  subdivision;  term  of  of- 
fice, etc. 
Judge  in  tenth  district. 
Duty  of  sheriff  in  proclaiming  election. 
Salary,  powers^  etc.,  of  judges. 
Repeals;  proviso. 


Subdivision  IV. 


8973- 
8974- 
8975. 
8976. 

^■ 

8981. 


Additional  judge  in  first  subdivision. 
When  to  be  elected. 
Powers,  duties,  etc. 
Additional  judge  in  first  subdivision. 
Election ;  term. 

Compensation:  powers;  duties. 
Additional  judge  in  second  subdivision. 
Term ;  powers ;  duties,  etc. 
Compensation ;  vacancy. 


8989. 
8990. 
8991. 


Fourth  Judicial  District. 
8983 


8983- 
8984. 


8985- 


Four  additional  judges   in   Cuyahoga 

county ;  powers,  jurisdiction,  etc. 
Superior  court  abolished. 
Business,  records,  etc.,  transferred  to 

common  pleas  court;  judgment*;  liens, 

etc. 
Two   terms   of  district  court   in   said 

county. 
Salary  of  common  pleas  judges. 


■■i 


Subdivision  V.    Fifth  Judicial  District. 


r\ 


First  Subdivision. 

Additional  judge  in  ;  election;  term. 

Vacancy. 

Second  Subdivision. 

Additional  judge  in. 
Election;  term;  salary,  etc. 
Additional  judge  in ;  election ;  term,  etc. 

Tiinv  SVBDivBKm. 

699t.    Additional  judge  in. 

8993.     Election. 


8994  Notice  of  election. 

8995.  Salary ;.  vacancy. 

8996.  Two  judges  may  hold  court  at  same 

time  in  Franklin  county;  rooms,  etc. 

8997.  Additionaljudge  in. 

8998.  Term  of  omce,  etc. 

8999.  Notice  of  election. 

9000.  Compensation. 

9001.  Court  may  continue  trial  to  next  term. 
9003.  Two  terms  of  district  court. 

9003.  Commissioners   of   Franklin  county  to 

provide  rooms. 

9004.  Subdivisions  of  fifth  district. 

9005.  Judges  of  same. 
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Sbction 

9006.    Election  in  third  subdivision ;  jurisdic* 

tion»  powers,  etc. 
90(».     Vacancy. 
9008.     Repeal. 


Sbction 

9009.  Additional  judge  in. 

9010.  Term ;  duties ;  compensation ;  vacancy, 

etc. 

9011.  Notice  of  election. 


901a.     Additional  judge  in  first  subdivision. 

9013.  Additional  judge  in  first  subdivision. 

9014.  Election ;    term,  duties,   compensation, 

etc. 

9015.  Vacancies. 

9016.  Ballots,  poU-bookft,  etc 


Subdivision  VI.    Sixth  Judicial  District. 


9017. 

9018. 
9019. 
9030. 
9021. 


Additional  judge  in  second  subdivision; 

powers,  duties,  etc. 
Aditional  judge  in  second  subdivisiott. 
Election ;  term. 
Notice  of  election. 
Salary,  powers,  duties. 
Vacancy. 


Subdivision  VII.    Sevbntm  Judicial  District. 


90*3.  Additional  judge  in  first  subdivision. 

9004.  Election  and  term  of  ofiice. 

90^5.  Election  notice. 

9006.  Salary ;  powers ;  duties. 

9037.  Vacan'"y. 

9028.  Additional  judge  in  first  subdivision. 

9099.  Election ;  term. 


9030.  Notice  of  election. 

9031.  Compensation;  jurisdiction. 
9033.  Vacancy. 

9033.  Additional  judge  in  third  subdmaioa. 

9034.  Election. 

9035*  Term ;  salary,  etc. 

9036.  Notice  of  election. 


Subdivision  VIII.    Eighth  Judicial  District. 


9037.  Subdivisions  of  eighth  district. 

9038.  Assignment  of  judges. 

9039.  Additional  judge  in  first  subdivision. 

9040.  First  election. 

9041.  Notice  of  election;  time  and  place  of 

same;  certificate. 


9042. 
9<H3- 


9044- 


Salary,  duties,  etc. 

Additional  judge  in  third  subdrriadB; 

term;  vacancy. 
Election ;  how  coadocted. 


Subdivision  IX.    Ninth  Judicial  District. 


9045.  Subdivisions  of  ninth  district. 

9046.  Assignment,  etc.,  of  judges ;  two  judges 

in  each  subdivision. 

9047.  Additional  judge  in  first  subdivision; 

term;  powers;  duties:  compensation. 

9048.  Ballots  and  poll-books  of  election. 

9049.  Change  of  time  of  holding  election  for. 

9050.  Additional  judge  in  second  subdivision. 
90SX.    Election. 


9052.  Qualifications,  powers,  duttet. 

9053.  Additional  judge  in  second  subdinndac 

term,  powers,  etc. 

9054.  Conduct  of  election. 

9055.  Additional  judge  in  third  sabdivisioa. 

9056.  Election;  term.   ■ 

9057.  Notice  of  election. 

9058.  Salary,  powers,  daties. 

9059.  Vacancy. 


Subdivision  X.    Tenth  Judicial  District. 
(See  tectiont  8965-8973.) 


9oio.  State  divided  into  five  judicial  dis- 
tricts. 

9061.  Three  judges  to  be  elected  in  Lucas 
county. 

906a.    Judges  to  continue  in  office  during  term. 


Subdivision  XI.    Gbnbrallv. 

9063.  Conduct   of  election   of  nid  judges; 
powers;  vacancy. 

9064.  Terms    of    district    coait    in     Lacat 


county. 
9065.    Repeals. 


SUBDIVISION    I.       FIRST  JUDICIAL  DISTRICT. 


An  Act  to  provide  for  the  election  of  two  additional  judges  of  the  court  ef 
common  pleas  in  the  first  judicial  district  of  the  state  of  Ohio, 

(Passed  and  took  effect  May  i,  1871 :  68  v.  94.] 

Two  additional  [8920]  §  1.     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio^ 

j^es  in  HamUton  xhat  there  shall  be  two  additional  judges  of  the  court  of  common 
pleas,  in  and  for  the  first  judicial  district  of  the  state  of  Ohio,  being 
the  county  of  Hamilton,  who  shall  be  residents  of,  and  elected  by, 
the  qualified  electors  of  said  county. 

[8921]  §  2.  That  the  first  election  for  said  additional  judges  shall  be 
held  on  the  second  Tuesday  of  October,  a.  d.  1871,  and  their  terms  of 
office  shall  commence  on  the  first  Monday  of  November  thereafter, 
and  said  additional  judges  shall  be  again  elected  on  the  second  Tues- 
day of  October,  a.  d.  1876,  and  every  five  years  thereafter,  in  the 
same  manner  and  for  the  same  term  of  office,  as  is  prescribed  by  the 


county. 


Tbdr  election. 


Digitized  by 


Google 


2253 

§§  8922-8926  JUDGES,  ETC.  Pt.  V,  Ch.  28 

constitution  and  laws  of  the  state  of  Ohio  for  the  election  of  other 
judges  of  said  court. 

[8922]  §  3.     That  said  judges  shall,  when  elected  and  qualified,  re-  CompenMUoa,  du- 
ceive  the  same  compensation,  and  be  paid  in  the  same  manner  as  the  ""'  *"^' 
.other  judges  of  said  court  in  said  county,  and  shall  have,  in  every 
respect,  the  same  powers  and  jurisdiction,  discharge  and  perform  the 
same  duties,  and  be  liable- to  the  same  penalties,  as  the  other  judges 
of  said  court. 

[8923]  §  4.     That  when  a  vacancy  shall  occur  in  the  oflBce  of  said  vacaocf. 
additional  judges  before  the  expiration  of  the  regular  term  of  office, 
such  vacancy  shall  be  filled  as  in  case  of  vacancy  in  the  office  of  the 
other  judges  of  said  court. 

§  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorise  the  election  of  two  additional  judges  in  the  first  Judicial 

district. 

[Passed  and  took  effect  May  li,  1878:  75  v,  518.] 

[8924]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  StaU  of  Ohio,  AddiUonai  iudns 
That  there  shall  be  elected,  in  the  first  judicial  district  of  Ohio,  by  in  first  judicial 
the  electors  thereof,  under  and  in  pursuance  of  the  general  election  *'•*'""• 
laws  of /the  state  governing  the  election  of  judges  of  the  common 
pleas  court,  at  the  general  election  to  be  held  on  the  second  Tuesday 
of  October,  a.  d.  1878,  and  every  five  years  thereafter,  two  judges 
of  the  court  of  common  pleas,  in  addition  to  the  number  heretofore 
provided  by  law  for  said  district.     Said  additional  judges  shall  be 
elected  for  the  term  of  five  years ;  their  term  of  office  shall  begin  on 
the  first  Monday  of  December  following  their  election;  they  shall 
have  all  the  powers  and  be  subject  to  all  the  obligations,  and  shall  per- 
form all  the  duties  pertaining  to  said  office  of  judge  of  the  common 
pleas  court ;  shall  receive  the  same  compensation  of  other  common 
pleas  judges;  and  vacancies,  if  any  in  their  offices,  shall  be  filled  as 
now  provided  by  law. 

§  2.     This  act  shall  take  effect  from  and  after  its  passage. 

SUBDIVISION  II.       SECOND  JtJpiCIAL  DISTRICT. 

FIRST  SUBDIVISION. 

An  Act  to  change  the  subdivisions  in  the  second  Judicial  district,  and  to  pro- 
vide for  the  election  of  an  additional  Judge  in  the  first  subdivision. 

[Passed  and  took  effect  March  13,  1868 :  6s  v.  35.] 

§  I.     {Repealed  March  21,  1887:  84  v.  229.] 

[8925]  §  2.  That  the  several  judges  now  in  office  in  the  first,  f„"6«'ul"rii. 
second,  and  third  subdivisions  of  said  district,  as  ihey  are  now  con-  g^  g 
stituted,  and  their  successors  in  office,  shall  be  the  judges  of  the  first, 
second,  and  third  subdivisions,  respectively,  herein  described :  pro- 
vided, that  nothing  herein  shall  be  construed  so  as  to  interfere,  in  any 
way,  with  the  holding  of  courts  in  said  district  as  they  are  now  held, 
prior  to  the  second  Monday  of  May,  a.  d.  1869. 

[8926]  §  3.     That  for  the  second  judicial  district  of  the  state  of  Ohio  Additional  judge 
there  shall  be  one  additional  judge  of  the  court  of  common  pleas,  '"  *"'  subdivision, 
who  shall  be  a  resident  of  the  first  subdivision  of  said  district,  com-       ^"•'' 
posed  of  the  counties  of  Butler,  Preble,  Montgomery,  and  Darke,  to 
be  elected  by  the  qualified  voters  of  said  counties  as  herein  provided. 
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[8927]  §  4.  'Ihe  first  election  for  such  additional  judge,  after  the 
passage  of  this  act,  shall  be  held  on  the  first  Tuesday  after  the  first 
Monday  of  November.  The  term  of  office  of  such  additional  judge 
shall  begin  on  the  second  Monday  of  May  following  such  election, 
and  such  additional  judge  shall  hold  his  office  for  a  term  of  five  years, , 
and  until  his  successor  is  elected  and  qualified.  [As  amended  Marek 
21,  1887:  84  V.  176.] 

§5.     [Repealed  March  21,  1887  :  84  v.  176.] 

[8928]  §  6.  The  said  additional  judge  shall  receive  the  same  salary 
as  other  judges  of  the  court  of  common  pleas,  and  when  so  elected 
and  qualified,  he  shall  have  in  all  respects  the  same  powers  and  juris- 
diction, and  discharge  all  the  duties  as  are  conferred  and  enjoined  by 
the  constitution  and  laws  of  this  state  upon  the  judges  of  said  court ; 
and  any  vacancy  that  may  occur  in  the  office  of  such  additional  ju(^(e 
by  death,  resignation,  or  otherwise,  shall  be  filled  as  in  other  cases  of 
vacancy  in  the  office  of  judge  of  said  court 

§  7.  That  the  act  entided  "an  act  to  change  the  subdivisions  in 
the  second  judicial  district,  and  to  provide  for  the  election  of  judges 
therein,"  passed  April  2,  1866,  be  and  the  same  is  hereby  repealed. 

An  Act  to  atUhori%e  the  election  of  an  additional  judge  of  the  court  of 
common  pleas  in  the  first  subdivision  of  the  second  judicial  district  of 
the  state  of  Ohio. 

{Passed  and  took  effect  May  i,  1871 :  68  ▼.  91.] 

[8929]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  StaU  of  OHo, 
That  for  the  second  judicial  district  of  said  state,  there  shall  be  an 
additional  judge  of  the  court  of  common  pleas,  who  shall  be  a  resi- 
dent of  the  first  subdivision  of  said  district,  which  is  composed  of  the 
counties  of  Butler,  Preble,  Montgomery,  and  Darke,  and  who  shall 
b«  elected  by  the  qualified  electors  of  said  subdivision  on  the  second 
Tuesday  of  October,  1871,  which  election  shall  be  held  and  the  re- 
turns thereof  made  in  accordance  w^th  the  laws  now  in  force  regalat* 
ing  the  election  of  state  and  county  officers. 

[8930]  ^  3.  That  the  term  of  such  additional  judge,  shall  begin  on 
the  first  Monday  in  November,  187 1,  and  he  shall  qualify  in  the  same 
manner,  hold  for  the  same  term,  be  elected  with  the  same  powers, 
duties,  and  jurisdiction,  and  be  liable  to  the  same  penalties  as  are  now 
or  may  hereafter  be  conferred  and  enjoined  by  the  constitution  and 
laws  of  the  state  of  Ohio  upon  other  judges  of  said  court. 

[8931]  *?  3.  That  such  additional  judge  shall  receive  the  same 
compensation  that  now  is  or  hereafter  may  be  allowed  to  other  judges 
of  said  court;  and  whenever  a  vacancy  shall  occur  in  said  office, 
whether  by  expiration  of  term  or  otherwise,  such  vacancy  shall  be 
filled  as  in  vacancies  in  the  office  of  other  judges  of  said  court 

§  4.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorise  the  election  of  one  additional  judge  of  the  court  of 
common  pleas  in  the  first  subdivision  of  the  second  judicial  district  of 
Ohio. 

{Passed  and  took  effect  March  21,  1879:  76  v.  35.] 

Authorising  the  [8932]  §  I.     Be  it  enacted  by  the  GcfurcU  Assembly  ofOu  StoU ofOMo 

election  of  one  ad-  That  for  the  second  judicial  district  of  the  .state  of  Ohio  there  shall  be 

common^pitC."*^    One  additional  judge  of  the  court  of  cominon  pleas,  who  shall  be  a 

resident  of  the  first  subdivision  of  said  district,  composed  of  the  coiui- 
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ties  of  Butler,  Preble,  Montgomery,  and  Darke,  to  be  elected  by  the 
qualified  voters  of  said  counties,  as  herein  provided. 

[8933]  §  2.     That  the  election  for  said  additional  judge  shall  be  J„'d  tera*if"ffi« 
held  on  the  first  Monday  in  April,  1879,  and  his  terra  of  office  shall  fixed. 
commence  on  the  second  Monday  in  May,  1879,  and  shall  continue 
five  years. 

[8934]  §  3.     That  it  shall  be  the  duty  of  the  sheriff  in  each  county  sheriff  to  procUna 
in  said  subdivision,  at  least  eight  days  prior  to  the' first  Monday  of, ''"«.»>'<'?««  of 
April  hereafter  in  each  year,  when  an  election  for  such  additional 
judge  is  to  be  held,  to  give  notice  by  proclamation  of  the  time  and 
place  of  holding  such  election,  which  shall  be  conducted,  and  the  re- 
turns thereof  made,  in  the  same  manner  as  required  by  law  in  case  of 
the  election  of  other  judges  of  the  court  of  common  pleas,  except   ■ 
that  the  abstract  and  certificate  of  the  election  shall  be  transmitted  by 
the  cierk  of  the  court  of  common  pleas  of  Montgomery  county  to  the  a>  to  who  shall 
secretary  of  state,  who  shall  certify  the  same  to  the  governor,  and  l"d  c«tific"t"of 
thereupon  the  governor  shall  issue  a  commission  to  the  person  elected  election, 
such  judge. 

[88Q5]  §  4.     The  said  additional  judge  shall,  receive  the  same  Fixing  salary,  du- 
salary  as  other  judges  of  the  court  of  common  pleas,  and  when  elected  '"''  *"''  p*""''""- 
and  qualified,  he  shall  have  the  same  powers  and  jurisdiction,  and  be 
liable  to  the  same  penalties  that  are  now  or  may  hereafter  be  conferred 
and  enjoined  by  the  constitution  and  laws  of  this  state  upon  other  game  mode  or  &»■ 
judges  of  said  court,  and  any  vacancy  that  may  occur  in  the  office  of  jj*  "^J"  f^  " '" 
such  additional  judge,  by  death,  resignation,  or  otherwise,  shall  be  lar*^ judge*.  "*" 
filled  as  in  other  cases  of  vacancy  in  the  office  of  judge  of  said  coutL 

§  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorise  the  election  of  one  additional  judge  of  the  court  of 
common  plects  in  the  first  subdivision  of  the  second  Judicial  district  of 
Ohio,  and  to  repeal  sections  504,  505,  506,  507,  508,  509,  510,  511, 
512,  513,  514,  515,  516,  517,  518,  519,  520,  521,  522  of  the  Revised 
Statutes,  known  as  "an  act  to  establish  the  superior  court  of  Montgomery 
county."' 

[Passed  and  took  effect  March  19,  18S5 :  ta  v.  84.] 

[89361  §  1 .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  mon  pleas  judge  i* 
(Two-thirds  of  the  members  elected  to  each  branch  thereof  concur-  "Jlond  dlltric?"' 
ring).  That  there  shall  be  one  additional  judge  of  the  court  of  common 
pleas  in  and  for  the  second  judicial  district  of  Ohio,  who  shall  reside 
in  the  first  sub-division  thereof,  and  who  shall  be  elected  by  the  quali- 
fied electors  of  the  counties  of  Montgomery,  Buder,  Darke,  and 
Preble,  comprising  said  first  subdivision. 

[8937]  §2.  The  first  election  for  said  additional  judge  shall  be  E'ecrion  and  term, 
held  pursuant  to  the  general  election  laws  of  the  state  of  Ohio,  gov-  "  **'  '"  **' 
erning  the  election  of  judges  of  the  court  of  common  pleas,  at  the 
general  election  for  state  and  county  officers  on  the  second  Tuesday 
of  October,  a.  d.  i88j.  And  the  term  of  office  shall  commence  on 
the  first  day  of  July,  a.  d.  1886,  and  shall  continue  for  five  years;  and 
his  successor  shall  be  elected  on  the  second  Tuesday  of  October,  a.  d. 
1890,  and  every  five  years  thereafter  in  like  manner. 

[8938]  8  3.     That  said  judge,  when  elected  and  qualified,  sh^ll  re-  His  laiaty. 
ceive  the  same  compensation  out  of  the  state  treasury  as  other  judges 
of  said  court ;  but  said  judge,  if  a  resident  of  Montgomery  county, 
and  all  other  judges  of  said  court  of  common  pleas  who  may  hereafter 
be  residents  of  said  county  at  the  time  of  their  election,  and  who 
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shall  afterwards  continue  to  reside  therein,  in  addition  to  the  salary 
now  paid  judges  of  the  court  of  common  pleas  out  of  the  state  treas- 
ury, shall  receive  out  of  the  treasury  of  said  Montgomery  county  a 
sum  not  exceeding  one  thousand  dollars  annually,  to  be  paid  at  the 
same  time  and  in  like  manner  as  is  provided  by  law  for  the  payment 
of  the  salaries  of  judges  out  of  the  state  treasury. 
Hi«  powers  and  [8939]  §4.     Said  judge  shall  have  all  the  powers,  and  be  subject 

how^rovlded'for.   to  ^11  the  obligations,  and  shall  perform  all  the  duties  pertaining  to 
said  office  of  judge  of  the  common  pleas  court ;  and,  should  a  vacancy 
occur  at  any  time  in  the  office  of  said  additional  judge  by  death, 
resignation,  or  otherwise,  such  vacancy  shall  be  filled  as  in  case  of 
vacancies  in  the  office  of  the  other  judges  of  said  court. 
MTte^e?y"o°un'.      ^^^\  §  5-     That  sections  504,  505,  506,  507,  508,  509,  510,  511, 
tyabauhea;         512,  513,  514,  515,  516,  517,  518,  519,  520,  521  and  522  of  the  Re- 
vised Statuses,  known  as  "An  act  to  establish  the  superior  court  of 
Montgomery  county,"  passed  March  29,  1856,  and  an  act  to  amend 
section  nine  of  the  act  entitled  "an  act  to  establish  the  superior  court 
of  Montgomery  county,"  passed  March  27,  1875  (O.  L.  vol.  72,  p. 
90),  be  and  the  same  are  hereby  repealed ;  the  repeal  to  take  effect  on 
the  first  day  of  July,  a.  d.'i886: 
CMe»,jodgm«iits,       [8941]  §  6.     That  on  and  after  the  said  first  day  of  July,  a.  d. 
said'cwt'juiyi,    1886,  all  the  causes  and  business  then  pending  in  said  superior  court 
•**  shall  be  transferred  to,  and  proceeded  with,  in  the  court  of  common 

pleas  in  and  for  said  county  of  Montgomery  in  the  same  manner  as  if 
orjginally  commenced  therein ;  and  all  judgments,  decrees  and  orders 
of  said  superior  court,  notwithstanding  said  repeal,  shall  have  the  same 
force  and  effect  in  law  as  if  the  same  had  been  rendered,  ordered,  ad- 
judged, and  decreed  in  said  court  of  common  pleas ;  and  all  remedies 
necessary  to  carry  out  all  such  orders,  judgments,  and  decrees  shall 
be  allowed  by  said  court  of  common  pleas,  and  be  enforced  therein  in 
the  same  manner  as  if  they  had  been  originally  made  and  ordered  by 
said  court ;  provided,  nothing  herein  contained  shall  be  construed  as 
requiring  a  re-entry  of  the  causes  in  said  superior  court,  in  the  ap- 
pearance docket  of  said  common  pleas  court ;  but  the  appearance 
docket  of  said  superior  court,  and  all  the  other  records  thereof  kept 
pursuant  to  law,  shall  be  used  in  completing  and  preserving  the 
records  of  the  causes  and  matters  so  transferred. 
§  7.     This  act  shall  be  in  force  from  and  af\er  its  passage. 

An  Act  to  make  additional  judges  provided  for  in  an  act  entitled  "  an  act 
to  authorize  tlu  election  of  an  additional  judge  of  the  court  of  common 
pleas  in  the  first  subdivision  of  the  second  judicial  district  of  the  state 
of  Ohio,"  passed  May  i,  1871  (68  O.  L.,  91,  William^  Revised  Stat- 
utes, vol.  3.  /.  587) ;  atul  an  act  entitled  "an  act  to  authorize  the  elec- 
tion of  one  additional  judge  of  the  court  of  common  pleas  in  the  first 
nibdivision  of  the  second  judicial  district  of  Ohio,  and  to  repeal  sections 

504.  505.  506,  507.  508.  509-  510.  5".  512.  513.  514,  515.  516, 
517,  518,  519,  520,  521  and  522  of  the  Revised  Statutes,  known  as 
'an  act  to  establish  the  superior  court  of  Montgomery  county,'  "  passed 
March  19,  1885  (82  O.  L.,  84),  elective  in  the  judicial  subdivision  of 
which  Montgomery  county  is  a  part. 

[Passed  and  took  effect  April  ii,  1889:  86  v.  335.} 

Election  of  jud^e        [8942]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 

dis'trict"*  ^""''"*'   That  the  additional  judges  of  the  common  pleas  court,  authorized  by 

an  act  entitled  "an  act  to  authorize  the  election  of  an  additional 
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judge  of  the  court  of  common  pleas  in  the  first  sub-division  of  the 
second  judicial  district  of  the  state  of  Ohio,"  passed  May  i,  1871  (68  , 
O.  L.,  91,  and  Williams'  Statutes,  vol.  3,  p.  587) ;  and  an  act  entitled 
"an  act  to  authorize  the  election  of  one  additional  judge  of  the  court 
of  common  pleas  in  the  first  subdivision  of  the  second  judicial  district 
of  Ohio,  and  to  repeal  sections  504,  505,  506,  507,  508,  509,  510,  511, 
512,  513,  514,  515,  516,  517,  518,  519,  520,  521  and  522  of  the  Re- 
vised Statutes,  known  as  'an  act  to  establish  the  superior  court  of 
Montgomery  county,' "  passed  March  19,  1885  (82  O.  L.,  84),  shall  re- 
side and  be  elected  in  the  judicial  subdivision  of  which  Montgomery 
county  is  made  a  part. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SECOND  SUBDIVISION. 

An  Act  to  provide  for  the  election  of  an  additional  judge  of  the  court  of 
common  pleas  in  the  second  subdivision  of  the  second  judicial  district. 

(Passe4  and  took  effect  June  ia»  1879:  76  v.  156.] 

[8943]  §  I .     Beit  encuted  by  the  General  Assembly  of  the  State  of  Ohio,  E,,etion  of  judge 
That  for  the  second  judicial  district  there  shall  be  an  additional  judge  of  common  picas, 
of  the  court  of  common  pleas,  who  shall  be  a  resident  of  the  second 
subdivision  of  said  district,  composed  of  the  counties  of  Champaign 
and  Miami. 

[8944]  ^  2.     The  first  election  of  such  additional  judge  shall  be  on  Time  of  election 
the  second  Tuesday  of  October,   1879,  and  his  term  of  office  shall  ""''**""  °f°*"- 
commence  on  the  first  Monday  of  November,  1879,  and  shall  continue 
five  years. 

[8945]  §  3.     Notice  of  said  election  shall  be  given  in  the  counties  Notice  of  election, 
of  Champaign  and  Miami,  as  provided  by  law,  and  all  other  matters 
pertaining  to  the  election  shall  be  conducted  and  performed  as  in  case 
of  the  election  of  other  judges  of  said  court. 

[8946]  §  4.    Such  judge  shall  receive  the  same  compensation,  have  compensation, 
the  same  jurisdiction,  possess  the  same  powers,  discharge  the  same  jurisdiction,  e'tc., 
duties,  and  be  liable  to  the  same  penalties  as  other  judges  of  said  '*"'"'  **• 
court;  and  a  vacancy  in  the  office  shall  be  filled  as  in  other  cases. 

§  5.     This  act  shall  take  effect  arid  be  in  force  from  and  after  its 
passage. 

An  Act  to  provide  for  the  election  of  an  additional  judge  of  the  court  of 
common  pleas  in  the  second  subdivision  of  the  second  judicial  district  of 
the  state  of  Ohio. 

[Passed  and  took  effect  April  16,  1883 :  80  v.  133.] 

[8947]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  f^^^^^  ^SdiSj 
That  for  the  second  judicial  district  of  the  state  of  Ohio  there  shall  be  dutriet!"'  '" 
an  additional  judge  of  the  court  of  common  pleas,  who  shall  be  a  resi- 
dent of  the  second  subdivision  of  said  district,  and  who  shall  be  elected 
by  the  qualified  electors  of  the  counties  of  Champaign  and  Miami, 
comprising  said  second  subdivision. 

[8948]  ^  2.     That  the  first  election  for  said  additional  judge  shall  Election;  termor 
be  held  on  the  second  Tuesday  of  October,  a.  d.  1884,  and  his  term  o"""-! 
of  office  shall  commence  on  the  first  Monday  of  November,  1884,  and 
shall  continue  five  years,  and  a  successor  shall  be  elected  on  the  sec- 
ond Tuesday  of  October,  a.  d.  1889,  and  every  five  years  thereafter  ^^^j     g 
in  the  same  manner  and  for  the  same  term  of  office  as  is  prescribed  by   "   *"  ' 
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the  constitution  and  laws  of  the  state  of  Ohio  for  the  election  of  other 
judges  of  the  court  of  common  pleas. 

[8949]  §  3.  That  it  shall  be  the  duty  of  the  sheriff  in  each  county 
in  the  said  second  subdivision  to  give  notice  by  proclamation,  as  is  now 
provided  by  law,  of  the  time  and  place  of  holding  said  election ;  and 
all  other  matters  pertaining  to  the  election  shall  be  conducted  and  per- 
formed in  the  same  manner  as  required  by  law  in  case  of  election  of 
judges  of  courts  of  common  pleas. 

[89501  §  4.  That  such  additional  judg«,  when  elected  and  quali- 
fied, shall  receive  the  same  compensation  as  other  judges  of  the  court 
of  common  pleas,  and  shall  also,  in  every  respect,  have  the  same 
jurisdiction,  possess  the  same  powers,  discharge  the  same  duties,,  and 
incur  the  same  penalties  as  are  now  or  may  hereafter  be  enforced  or 
enjoined  by  the  constitution  and  laws  of  the  state  of  Ohio  upon  other 
judges  of  the  court  of  common  pleas. 

[8951]  §  5.  That  if  a  vacancy  occurs  in  the  office  of  such  addi- 
tional judge,  whether  by  death,  resignation  or  otherwise,  it  shall  be 
filled  in  the  manner  provided  for  filUng  other  vacancies  in  the  office  of 
{judge  of?]  the  court  of  common  pleas. 

§  6.  This  act  shall  take  effect  and  be  in  force  firom  and  aftor  its 
passage. 

THIRD  SUBDIVISION. 
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diction, etc. 


Vacancy,  how 
fiUed. 


An  Act  to  aiUhorize  the  election  of  two  additional  judges  of  the  covrt  of 
common  pleas  in  the  third  subdivision  of  the  second  judicial  district  of 
Ohio,  and  to  repeal  an  act  to  establish  a  superior  court  for  Greene 
county. 

[Passed  and  took  effect  March  37,  1875:  7a  v.  89.] 

[8952]  §1.  Be  it  enacted  by  the  General  Assembly  of  the  SUiU  of  Ohio, 
Two-thirds  of  the  members  elected  to  each  branch  thereof  concur- 
ing,  that  there  shall  be  two  additional  judges  of  the  courts  of  common 
pleas  in  and  for  the  second  judicial  district  of  Ohio,  who  shall  re- 
side in  the  third  subdivision  thereof,  aiid  who  shall  be  elected  by  the 
qualified  electors  of  the  counties  of  Clarke,  Greene,  Warren,  and 
Clinton,  comprising  said  third  subdivision. 

[8953]  §  2.  The  first  election  of  said  additional  judges  shall  be 
held  on  the  first  Monday  of  April,  a.  d.  1875,  and  their  terms  of 
office  shall  commence  on  the  first  Monday  of  May,  a.  d.  1875,  and 
shall  continue  five  years,  and  their  successors  shall  be  elected  on  the 
second  Tuesday  in  October,  a.  d.  1879,  ^"^^  every  five  years  there- 
after. 

[8954]  §  3.  It  shall  be  the  duty  of  the  sheriff  of  each  county  of 
said  subdivision  at  least  eight  days  before  the  first  Monday  of  April, 
A.  D.  1875,  to  give  notice  by  proclamation  as  is  now  provided  by  law, 
of  the  time  and  place  of  holding  such  elections,  which  shall  be  con- 
ducted and  the  returns  thereof  made  in  the  same  manner  as  required 
by  law  in  cases  of  the  election  of  judges  of  the  court  of  common 
pleas. 

[8955]  §4.  That  said  judges,  when  elected  and  qualified,  shall 
receive  the  same  compensation  as  other  judges  of  said  court,  and 
shall  also,  in  every  respect,  have  the  same  jurisdiction,  possess  the 
same  powers,  discharge  the  same  duties,  and  incur  the  same  penalties 
as  are  now  or  may  hereafter  be  enforced  or  enjoined  by  the  constitu- 
tion and  laws  of  the  state  of  Ohio,  upon  other  judges  of  said  court 

[8956]  §  5.  That  should  a  vacancy  occur  in  the  office  of  said  ad' 
ditional  judge  or  judges  by  death,  resignation,  or  otherwise,  such 
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vacancy  shall  be  filled  as  in  vacancies  in  the  office  of  the  other  judges 
of  said  court. 

[8967]  §  6.     That  the  act  to  establish  a  superior  court  for  Greene  Superior  court  of 
county,  passed  February  20,  187 1,  be  and  the  same  is  hereby  re- aboiis"h*ed°'""'' 
pealed,  the  repeal  to  take  effect  May  i,  a.  d.  1875. 

[8958]  I5  7.  That  on  and  after  the  said  first  day  of  May,  a.  d.  Transfer  of  bu«i. 
1875,  all  the  causes  and  business  then  pending  in  said  superior  court,  pfl^j'tou""""" 
shall  be  transferred  to  and  proceeded  with  in  said  court  of  common 
pleas  in  the  same  manner  as  if  originally  commenced  therein:  pro- 
vided, nothing  herein  contained  shall  be  construed  as  requiring  a  re- 
entry of  the  causes  in  said  superior  court,  in  the  appearance  docket 
of  said  common  pleas ;  but  the  appearance  docket  of  said  superior 
court,  and  other  records  thereof,  shall  be  used  in  preserving  and  com- 
pleting the  records  of  the  causes  so  transferred. 

§  8.     This  act  shall  be  in  force  from  and  after  its  passage. 

SUBDIVISION    III.       THIRD   JUDICIAL   DISTRICT. 

An  Act  to  transfer  Shelby  county  from  the  first  subdivision  of  the  third  Jih 
dicial  district  to  the  secoiid  subdivision  of  said  district. 

[Passed  and  took  effect  March  3i,  1874 :  71  v.  39,] 

[^69]  §  I.  Beitenactedby  the  Geiural  Assembly  of  the  State  of  Ohio,  %'^Ahjaiajity  -• 
That  the  county  of  Shelby  be  and  the  same  is  hereby  transferred  from  fi"°^o  ^condTab. 
the  first  subdivision  of  the  third  judicial  district  to  the  second  subdi-  division,  third  du- 
vision  of  said  district.  *"**■ 

§  2.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  authorize  the  election  of  one  additional  judge  of  the  court  of  com- 
mon pleas  in  the  second  subdivision  of  the  third  judicial  district  of  the 
state  of  Ohio. 

(Passed  and  took  effect  March  i,  1869:  6£  v.  16.] 

[8960]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Addition»lj«df« 
That  there  shall  be  one  additional  judge  of  the  court  of  common  pleas  "*  "  "'   • 
in  and  for  the  third  judicial  district  of  the  state  of  Ohio,  who  shall  be 
a  resident  of  the  second  subdivision  thereof,  and  who  shall  be  elected 
by  the  qualified  electors  of  the  counties  of  Allen,  Auglaize,  Putnam, 
Mercer,  and  Van  Wert,  comprising  said  second  subdivision. 

[8961]  §  2.  That  the  first  election  for  said  additional  judge,  shall  Fim  ^ue*f. 
be  held  on  the  first  Monday  in  April,  a.  d.  1869,  and  his  term  of 
office  shall  commence  on  the  second  Monday  in  May  thereafter,  and 
which  additional  judge  shall  again  be  elected,  at  the  annual  election  in  Regular  eiectioa. 
October,  a.  d.  1873,  ^^^  every  five  years  thereafter,  in  the  same 
manner  and  for  the  same  term  of  office  as  is  prescribed  by  the  consti- 
tution and  laws  of  the  state  of  Ohio,  for  the  election  of  other  judges 
of  said  court. 

[8962]  §  3.  That  it  shall  be  the  duty  of  the  sheriff  in  each  county,  Duty  of  sheriffs, 
in  said  subdivision,  at  least  fifteen  days  prior  to  said  first  Monday  in 
April,  1869,  to  give  notice  by  proclamation,  as  is  now  provided  by 
law,  of  the  time  and  place  of  holding  such  election,  which  shall  be  con- 
ducted, and  the  returns  thereof  made,  in  the  same  manner  as  required 
by  law  in  case  of  the  election  of  judges  of  the  court  of  common  pleas. 

[8963]  §  4.     That  said  judge,  when  elected  and  qualified,  shall  re-  compensatio«, 
ceive  the  same  compensation  as  other  judges  of  said  court,  and  shall  «'<=•.  of  J»<'«e. 
also,  in  every  respect,  have  the  same  jurisdiction,  possess  the  same 
powers,  discharge  the  same  duties,  and  incur  the  same  penalties,  as 
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Vacancy:  bow 
6Ued. 


are  now  or  may  hereafter  be  enforced  or  enjoined  by  the  constitution 
and  laws  of  the  state  of  Ohio  upon  other  judges  of  said  court. 

[8964]  §  5.  That  when  a  vacancy  shall  occur  in  the  office  of  said 
additional"  judge,  whether  by  the  expiration  of  his  term  of  office  or 
otherwise,  such  vacancy  shall  be  filled  as  in  vacancies  in  the  office  of 
the  other  judges  of  said  court. 

§  6.     That  this  act  shall  be  in  force  from  and  after  its  passage. 


LimiM  of  third  ju- 
dicial districu 


Limits  of  tenth  ju- 
dicial district- 
See  Sop. 


Judges  of  court  of 
common  pleas  in 
original  tnird  dis- 
trict. 


Election  of  judge 
for  6rst  subdivision 
of  third  common 
pleas  district. 


Term  of  office. 


Election  of  addi- 
tional Judge  for 
subdivision  of 
tenth  district. 


Duties  of  the  sher- 
iff tn  proclaiming 
election. 


An  Act  to  restrict  tJie  limits  of  the  third  judicial  district ;  to  define  the 
several  subdivisions  thereof ;  to  form  and  establish  a  new  district  within 
its  original  limits ;  and  to  abolish  the  fourth  subdivision  thereof. 

[Passed  and  took  effect  June  7,  1875:  76  v.  133.] 

[8966]  §  I  ■ '  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  counties  of  Shelby,  Auglaize,  Mercer,  Allen,  and  Van  Wert, 
shall  constitute  the  first  subdivision  of  the  third  judicial  district ;  the 
counties  of  Paulding,  Defiance,  and  Williams,  shall  constitute  the  sec- 
.ond  subdivision  of  said  district ;  and  the  counties  of  Fulton,  Henry, 
and  Putnam,  shall  constitute  the  third  subdivision  of  said  third  judicial 
district ;  and  together  shall  form  such  district. 

[8966]  §  2.  That  the  counties  of  Wood,  Hancock,  Seneca,  and 
Hardin,  shall  constitute  the  first  subdivision  of  the  teath  judicial  dis- 
trict ;  the  counties  of  Crawford,  Marion,  and  Wyandot,  shall  consti- 
tute the  second  subdivision  of  said  district ;  and  the  counties  of  Union 
and  Logan  shall  constitute  the  third  subdivision  of  said  tenth  judicial 
district,  and  together  shall  form  such  district. 

[8967]  §  3.  Any  person  heretofore  elected  and  commissioned  as 
judge  of  the  court  of  common  pleas  of  the  original  third  judicial  dis- 
trict, whose  term  has  not  yet  expired,  or  commenced,  shall,  during 
the  residue  of  his  term,  be  deemed  the  judge  of  that  subdivision  and 
district  in  which  his  residence  was  fixed  at  the  time  of  the  passage  of 
this  act,  and  his  successor  shall  be  elected  by  the  electors  of  the  sub- 
division, as  hereby  formed,  at  the  state  election  next  preceding  the 
expiration  of  his  said  term. 

[8968]  §  4.  In  the  first  subdivision  of  the  third  common  pleas 
district,  as  hereby  constituted,  there  shall  be  elected  one  common  pleas 
judge  for  such  subdivision  and  district,  who  shall  be  elected  by  the 
electors  of  said  subdivision  at  the  state  election,  a.  d.  1879,  f*""  ^^^ 
term  of  five  years,  commencing  on  the  9th  day  of  February,  a.  d. 
1880,  whose  successor  shall  be  elected  at  the  state  election,  a.  d.  1884, 
and  every  five  years  thereafter ;  such  judge  shall  be  a  resident  of  the 
subdivision  in  which  he  is  elected,  during  his  official  term. 

[89691  ^  5.  The  electors  of  the  several  counties  constituting  the 
first  subdivision  of  the  tenth  district,  as  hereby  formed,  shall,  at  the 
state  election,  a.  d.  1879,  elect  an  additional  judge  for  said  subdivis- 
ion and  district,  who  shall  be  a  resident  thereof,  and  whose  term  shall 
be  for  five  years  commencing  on  the  9th  day  of  February,  a.  d.  1880, 
and  whose  successor  shall  be  elected  at  the  state  election,  a.  d.  1884, 
and  every  five  years  thereafter. 

[8970]  6.  It  shall  be  the  duty  of  the  sheriff  of  each  county  con- 
stituting the  said  first  subdivision  of  the  third  district  and  the  said  first 
subdivision  of  the -tenth  district  to  give  notice  in  the  proclamation  pro- 
vided by  law  of  the  time  and  place  of  holding  such  election,  which 
shall  be  conducted,  and  the  returns  thereof  made  in  the  same  manner 
required  by  law  in  case  of  the  election  of  othei  judges  of  the  court  of 
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common  pleas,  and  thereupon  the  governor  shall  issue  commissions  to 
the  parties  elected  such  judges. 

[89711  §  7-  The  judges  herein  provided  for,  when  so  elected  and  Salary,  powers, 
qualified,  shall  receive  the  same  salary  and  have  in  all  respects  the  li'ec'ted.''""^^" 
same  powers  and  jurisdiction,  and  discharge  all  the  duties  conferred 
and  enjoined  by  the  constitution  and  laws  of  this  state  upon  the  judges 
of  said  court,  and  any  vacancy  that  may  occur  in  the  office  of  any  of 
the  judges,  hereby  provided  for  said  subdivision,  and  districts,  by 
death  or  otherwise,  shall  be  filled  as  in  other  cases  of  vacancies  in  the 
office  of  said  judges  of  said  court. 

[8972]  J5  8.  ■  The  act  entitled  an  act  to  abolish  the  tenth  judicial  Rep«a. 
district,  passed  May  i,  1862;  the  act  entitled  "an  act  to  amend  an 
act  entitled  '  an  act  lo  abolish  the  tenth  judicial  district,' "  passed  May 
I,  1862 ;  the  act  entitled  "an  act  to  create  an  additional  judgeship,  in 
and  for  the  fourth  subdivision  of  the  third  judicial  district  of  the  state 
of  Ohio,"  passed  February  20,  1868.  be  and  the  same  are  hereby  re- 
(lealed :  provided,  that  nothing  in  this  act  s^all  be  construed  to  affect 
in  anywise  the  incumbents  elected  by  virtue  of  any  of  the  said  acts  '"'■'"''*»• 
hereby  repealed,  either  in  their  compensation,  powers,  duties,  or  ob- 
ligations, for  and  during  the  terms  of  office  for  which  said  judges  were 
severally  elected,  otherwise  than  is  herein  provided ;  nor  to  affect  the 
times  of  holding  the  several  courts  of  common  pleas,  or  district 
courts  of  the  several  counties  of  said  districts,  as  now  fixed  for  the 
year  1879. 

i;  9.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION    IV.       FOURTH  JUDICIAL   DISTRICT. 

An  Act  to  authorize  the  election ^of  an  additional  judge  of  the  court  of  iJ^'-''j,^^f^i^""* 
common  pleas  in  the  first  subdivision  of  the  fourth  judicial  district.  <        '  '' 

[  Parsed  and  took  effect  March  24,  1869:  €6  v,  43.] 

[8973]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  ^^  additional 
That  there  shall  be  an  additional  judge  of  the  court  of  common  pleas  judge  to  be 
for  the  fourth  judicial  district  of  this  state,  who  shall  be  a  resident  of  *'"^""*- 
the  first  subdivision  of  said  district,  composed  of  the  counties  of  Lucas, 
Ottawa,  Sandusky,  Huron,  and  Erie,   to  be  elected  by  the  qualified 
electors  of  said  counties  as  herein  provided. 

[8974]  §2.  That  the  first  election  of  such  additional  judge  shall  when  to  b« 
be  held  at  the  next  general  election  for  state  and  county  officers,  to  be  elected, 
held  on  the  second  Tuesday  in  October,  a.  d.  1869,  in  the  same  man- 
ner and  for  the  same  time  as  is  now  prescribed  by  law  for  the  election 
of  other  judges  of  the  court  of  common  pleas;  and  such  additional 
judge  shall  enter  upon  his  duties  as  soon  after  his  election  as  he  shall 
be  qualified  therefor. 

[8976]  §  3.     That  such  additional  judge  shall  be  qualified  in  the  p^^^^  j^j^ 
same  manner  and  shall  have  in  all  respects  the  same  power  and  dis-  etcT'"'  " 
charge  the  same  duties  as  are  or  may  be  conferred  and  required  by 
the  constitution  and  laws  of  this  state,  upon  other  judges  of  said  court ; 
and  he  shall  be  entitled  to  receive  the  same  salary  as  other  judges  of 
the  court  of  common  pleas. 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
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First  election,  etc.: 


An  Act  to  authorize  the  election  of  an  additional  Judge  of  the  court  of  com- 
mon plecu  in  the  first  subdivision  of  the  fourth  judicial  district. 

(Passed  and  took  eflfect  April  lo,  1883:  79  v.  80.] 

[8976]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  there  shall  be  an  additional  judge  of  the  court  of  common  pleas 
for  the  fourth  judicial  district  of  this  state,  who  shall  be  a  resident  of 
the  first  subdivision  thereof,  composed  of  the  counties  of  Lucas, 
Ottawa,  Sandusky,  Huron,  and  Erie,  to  be  elected  by  the  qualified 
electors  of  said  counties  as  herein  provided : 

[8977]  §  2.  That  the  first  election  of  said  additional  judge  shall  be 
mence'*""  '" """  ^^^^  ^^  '^^  general  election  of  state  and  county  officers,  to  be  held 
on  the  second  Tuesday  of  October,  a.  d.  1883,  in  the  same  manner 
and  for  the  same  time  as  is  now  prescribed  by  law  for  the  election  of 
other  judges  of  the  court  of  common  pleas;  and  such  additional  judge 
shall  enter  upon  his  duties  on  the  4th  day  of  November,  1883,  and  his 
successors  shall  be  elected  each  five  years  after  said  first  election. 

[8978]  ^  3.  That  such  additional  judge  shall  be  qualified  in  the 
same  manner,  and  shall  have  in  all  respects  the  same  powers  and  dis- 
charge the  same  duties  as  are  or  may  be  conferred  and  required  by  the 
constitution  and  laws  of  this  state,  upon  other  judges  of  said  court, 
and  he  shall  be  entitled  to  receive  the  same  salary  as  other  judges  of 
the  court  of  common  pleas. 

§  4.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Compensation, 
powers,  and  duties, 


A'dditional  judee 
for  second  subdi- 
vision of  fourth 
district. 


Term  of  judge  of 
second  subdivision, 
fourth  district. 


His  compensation. 


An  Act  to  authorize  the  election  of  an  additional  judge  of  the  court  of  com- 
mon pleas,  in  the  second  subdivision  of  t)u  fourth  judicial  district  of  the 
state  of  Ohio. 

[Passed  and  took  effect  February  6,  1871 :  68  t.  18.] 

[8979]  %i.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  for  the  fourth  judicial  district  there  shall  be  an  additional  judge 
of  the  court  of  common  pleas,  who  shall  be  a  resident  of  the  second  sub- 
division of  said  district,  which  is  composed  of  the  counties  of  Summit, 
Medina,  and  Lorain,  and  who  shall  be  elected  by  the  qualified  electors 
of  said  subdivision  at  the  annual  election  for  township  officers  on  the 
first  Monday  in  April,  187 15  which  election  of  such  additional  judge 
shall  be  held  and  the  returns  thereof  made  in  accordance  with  the  laws 
now  in  force  regulating  the  election  of  state  and  county  officers. 

[8980]  §  2.  That  the  term  of  office  of  such  additional  judge  shall 
begin  on  the  first  Monday  in  May,  1871,  and  he  shall  qualify  in  the 
same  manner,  hold  for  the  same  term  of  years,  be  elected  with  the 
same  powers,  jurisdiction,  and  be  liable  to  the  same  penalties  as  are 
now  or  may  hereafter  be  conferred  and  enjoined  by  the  constitution 
and  laws  of  the  state  of  Ohio,  upon  other  judges  of  said  court,  and 
which  additional  judge  shall  again  be  elected  at  the  annual  election  in 
October,  1875,  and  every  five  years  thereafter,  in  the  same  manner 
and  for  the  same  term  of  years,  and  to  be  governed  in  all  respects,  as 
is  provided  in  this  act,  as  applying  to  such  additional  judge  during  the 
first  term :  provided,  the  term  of  such  additional  judge  shall  commence 
on  the  first  Monday  of  May  next  after  his  election  in  October.  \As 
amended  March  29,  1875:  72  v.  iii.] 

[8981]  §  3.  That  such  additional  judge  shall  receive  the  same  com- 
pensation that  now  is  or  hereafter  may  be  allowed  to  other  judges  of 
said  court ;  and  whenever  a  vacancy  shall  occur  in  his  office,  whether 
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by  expiration  of  tarm  or  otherwise,  such  vacancy  shall  be  filled  as  in  Vacancy, 
vacancies  in  the  office  of  other  judges  of  said  court. 

§  4.    This  act  shall  take  effect  and  be  in  force  from  and  aftor  its 
passage. 

An  Act  to  facilitate  the  administration  of  justice  in  Cuyahoga  county. 

[Passed  March  95,  1875,  and  took  effect  July  1,  1875 :  79  v.  105.] 

[8983]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Four  addiUonai 
That  there  shall  be  elected  on  the  second  Tuesday  of  October,  a.  d.  ^tSlo°L''°^^ll 
1875,   by  the  quahfied  voters  of  Cuyahoga  county,  four  additional  m  Cuyahoga 
judges  of  the  court  of  common  pleas,  for  the  fourth  judicial  district,  """''■ 
who  shall  reside  in  said  county,  and  whose  term  of  office  shall  com- 
mence on  the  first  Monday  of  November  next  following  their  election, 
and  continue  for  five  years,  and  such  additional  judges  shall  again  be 
elected  at  the  annual  election  in  October,  A.  d.  1880,  and  every  five 
years  thereafter  for  the  same  term  of  office,  commencing  on  the  first 
Monday  of  November  next  after  their  election,  and  said  election  shall 
be  conducted  and  returns  thereof  made  in  the  same  manner  as  is  pro- 
vided by  law  for  the  election  and  return  of  state  and  county  officers. 
Said  judges  shall  exercise  the  same  powers  and  jurisdiction,  and  per-  Their  power*,  in- 
form  the  same  duties  as  other  judges  of  the  court  of  common  pleas;  rUdictwn,  etc. 
and  any  vacancy  that  may  occur  in  the  office  of  any  such  additional 
judges  by  death,  resignation,  or  otherwise,  before  the  expiration  of  his 
term  of  office,  shall  be  filled  by  appointment  of  the  governor,  until  a 
successor  is  elected  and  qualified;  and  such  successor  shall  be  elected 
for  the  unexpired  term  at  the  next  regular  election  of  state  and  county 
officers  that  occurs  more  than  thirty  days  after  the  vacancy  shall  have 
happened. 

[8983]  §  2.     That  an  act  entitled  "an  act  to  establish  a  superior  g^   rioKJoort 
court  for  the  city  of  Cleveland,  and  to  repeal  an  act  therein  named,"  abSLhed. 
passed  May  5,  1873,  be  and  the  same  is  hereby  repealed. 

[8984]  §  3.     That  all  unfinished  business  pending  in  said  superior  Business,  records, 
court  as  of  its  regular  term,  at  the  time  this  act  takes  effect,  with  all  "?,i,°f 'vfi'^'i' 

,  i.^iiJ  /-t  *i  /•  court  to  be  trans- 

the  records,  journals,  dockets,  files,  process,  and  papers  of  every  ferred,  etc. 
description  pertaining  to  either  the  finished  or  unfinished  business  of 
said  superior  court  at  its  regular  terra,  shall  be  immediately  transferred 
to  the  court  of  common  pleas  of  Cuyahoga  county,  and  shall  have  the 
same  force  and  effect  therein,  and  in  law,  as  they  had  in  said  superior 
court,  and  would  have  had  if  this  act  had  not  been  passed ;  and  all 
orders,  writs,  and  process,  of  any  kind,  issued  therein  from  said  supe- 
rior court  then  outstanding  shall  be  fully  executed  and  returned  to  and 
filed  in  said  court  of  common  pleas,  and  have  the  same  validity  and 
effect  therein  as  they  would  have  had  in  said  superior  court;  that  all  Master commi*- 

^  .    ,  .       *^  -  -   '  stoners.  etc.,  to  act 

master  commissioners,  special  masters,  receivers,  and  referees,  ap-  under  new  court, 
pointed  Dy  said  superior  court,  having  in  their  hands  any  unfinished 
business  of  said  superior  court,  shall  execute  and  perform  the  same 
under  the  direction  and  control  of  said  court  of  common  pleas,  and  to 
which  last-named  court  the  reports  made  by  them  shall  be  returned ; 
that  all  orders  of  said  superior  court,  allowing  injunctions,  shall  con- 
tinue and  remain  in  force,  subject  to  the  orders  of  said  court  of  com- 
mon pleas  the  same  as  if  originally  allowed  in  said  court  of  common 
pleas.  And  all  unfinished  business  pending  in  said  superior  court,  as  y''<''>»i>«<">u»l- 
of  its  general  term,  at  the  time  this  act  takes  effect,  with  all  the  records, 
journal,  dockets,  files,  process,  and  papers  of  every  description,  per- 
taining to  either  finished  or  unfinished  business  of  said  general  lerm. 
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shall  be  immediately  transferred  to  the  district  court  of  said  county, 
and  after  such  transfer  is  made  to  said  court  of  common  pleas  and 
district  court  respectively,  said  business  shall  be  proceeded  with,  dis- 
posed of,  carried  into  effect,  and  all  things  to  be  done  therein  shall  be 
done,  and  judgments  rendered  at  said  general  term  be  vacated, 
reversed  and  modified,  and  subsequent  proceedings  therein,  if  any  be 
had,  as  if  all  of  said  business  had  been  originally  commenced,  and  the 
proceedings  therein  be  had  in  said  court  of  common  pleas,  except  that 
no  judgment  rendered  in  said  superior  court,  or  in  the  district  court,  in 
cases  taken  in  error  or  by  appeal  from  judgments  or  decrees  rendered 
at  said  general  term,  shall  have  a  line  of  greater  territorial  extent  than 
it  would  have  had  if  this  act  had  not  been  passed;  but  all  judgments 
rendered  in  said  court  of  common  pleas  in  cases  transferred  from  said 
superior  court  shall  have  the  same  lien  and  effect  as  if  said  cases  had 
been  originally  commenced  in  said  court  of  common  pleas. 

S  4.       Superseded  by  section  466. 1 

§  5.      Superseded  by  section  467.] 
>    §6.      Superseded  by  section  izgz."] 

'    "  7.     That  there  shall  be  two  terms  of  the  district  court  of 


Judgment,  liens, 
etc. 


Two  terms  of  dis- 
trict court. 


Salary  of  common 
pleas  judges  not 
affected. 


said  county  held  in  each  year. 

[8986]  §  8.  The  repeal  of  said  act,  establishing  said  superior 
court,  shall  not  affect  the  salary  of  any  judge  of  said  court  of  common 
pleas. 

§  9.     This  act  sftall  take  effect  on  the  first  day  of  July,  a.  d.  1875. 


SUBDIVISION    V.       FIFTH   JUDICIAL   DISTRICT. 


FIRST  SUBDIVISION. 


To  create  an  addi- 
tional jud^e  in  the 
lifth  judicial  dis- 
trict. 

Rep..  88  V.  87. 


Election:  when  to 
be  held. 


&»  H  9004, 9005.  ■^'»  -^  ^  authorize  the  election  of  one  additional  judge  of  the  court  of 
common  pleas  in  the  first  subdivision  of  the  fifth  judicial  district  of  tiu 
state  of  Ohio. 

(Passed  and  took  eifect  March  36,  1883:  80  v.  76.] 

[8987]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  there  shall  be  elected  in  the  first  subdivision  of  the  fifth  judicial 
district  of  Ohio,  composed  of  the  counties  of  Adams,  Brown,  and 
Clermont,  by  the  electors  thereof,  under  and  in  pursuance  of  the  gen- 
eral election  laws  of  the  state  of  Ohio  governing  the  election  of  judges 
of  the  court  of  common  pleas,  at  the  general  election  to  be  held  on 
the  second  Tuesday  of  October,  a.  d.  1883,  one  judge  of  the  court  of 
common  pleas  in  addition  to  the  judge  heretofore  provided  for  by  law, 
for  said  subdivision  of  said  judicial  district.  Said  additional  judge  shall 
Term  and  compen-  be  elected  for  the  term  of  five  years ;  his  term  of  office  shall  begin  on 
'*"°°'  the  fifteenth  day  of  October,  a.  d.   1883,  and  he  shall,  when  elected 

and  qualified,  receive  the  same  compensation  as  other  judges  of  said 
court,  and  shall,  also,  in  every  respect,  have  the  same  jurisdiction, 
possess  the  same  powers,  discharge  the  same  duties  and  incur  the 
same  penalties  as  are  now  or  may  hereafter  be  enforced  or  enjoined 
by  the  constitution  and  laws  of  the  state  of.  Ohio  upon-  the  judges  of 
said  court. 

[8988]  §  2.  When  a  vacancy  shall  occur  in  the  office  of  said  addi- 
tional judge,  whether  by  expiration  of  his  term  of  office,  or  otherwise, 
such  vacancy  shall  be  filled  as  in  vacancies  in  the  office  of  the  other 
judges  of  said  court,  and  all  elections  therefor  shall  be  held  on  the 
second  Tuesday  of  October  next  preceding  the  expiration  of  his  term 
of  office. 


Vacancy:  how 
filled. 

Rep.  88  V.  87. 
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§  3-     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SECOND  SUBDIVISION. 

An  Act  to  provide  for  the  election  of  an  additional  judge  of  the  court  of  Ste  ii  9004, 9005. 
common  fleas  for  the  second  subdivision  of  the  fifth  Judicial  district. 

[Passed  May  9, 1868,  and  took  effect  June  i,  iSfiS:  65  v.  174.] 

[8989]  §  I.     Be  it  enacted  by  the  Genera{  Assembly  of  the  State  of  Ohio,  Additional  judge 
That  for  the  fifth  judicial  district  there  shall  be  one  additional  judge  of  '"  *^'''  '"*'"'='■ 
the  court  of  common  pleas,  who  shall  be  a  resident  of  the  second  sub- 
division of  said  district,  composed  of  the  counties  of  Highland,  Ross, 
and  Fayette,  and  be  elected  by  the  qualified  voters  of  said  counties,  at 
the  next  annual  election  for  state  and  county  officers,  in  the  same  For  umt  o/  lakint 
manner  and  for  the  same  time  as  prescribed  by  law  for  the  election  of  effect  >it  givtn 
other  judges  of  the  court  of  common  pleas,  and  shall  be  entitled  to  re-    "^""-"'^sv.  19a. 
ceive  the  same  salary,  possess  the  same  powers,  and  discharge  the 
same  duties  as  are  conferred  or  enjoined  by  the  constitution  and  laws 
of  the  state  upon  other  judges  of  said  courts ;  and  any  vaqancy  that 
may  occur  in  the  office  of  such  additional  judge  during  his  term, 
whether  by  death  or  otherwise,  shall  be  filled  as  in  other  cases. 

An  Act  sufplementary  to  an  cut  entitled  "  an  cut  to  provide  for  the  election 
of  an  c^itional  Judge  of  the  court  of  common  pleas  for  the  second  sub- 
division of  the  fifth  Judicial  district." 

[Passed  and  took  effect  April  a6,  1873 :  70  v.  164.) 

[8990]  §  I .  Be  it  encuted  by  the  General  Assembly  of  the  State  of  Ohio,  Election  of  judge: 
That  the  second  election  for  the  additional  judge  of  the  court  of  com-  his  term,  salary, 
mon  pleas  of  the  second  subdivision  of  the  fifth  judicial  district,  pro- 
vided for  by  the  act  to  which  this  is  supplementary,  shall  be  held  on 
the  second  Tuesday  of  October,  a.  d.  1873,  ^^  ^^  annual  election  for 
state  and  county  officers,  at  which  time  such  additional  ju,dge,  who 
shall  be  a  resident  of  said  subdivision,  shall  be  elected  by  the  qualified 
voters  of  said  counties  of  Highland,  Ross,  and  Fayette;  and  said 
election  shall  be  in  the  same  manner  and  for  the  same  term  as  pre- 
scribed by  law  for  the  election  of  other  judges  of  the  court  of  com- 
mon pleas ;  and  said  judge,  when  so  elected  and  qualified,  shall  hold 
his  office  for  the  same  term  as  regular  judges  of  the  court  of  common 
pleas,  and  shall  be  entitled  to  receive  the  same  salary,  possess  the 
same  powers  and  discharge  the  same  duties  as  are  conferred  or  en- 
joined by  the  constitution  and  laws  of  the  state  upon  other  judges  of 
said  courts ;  and  any  vacancy  that  may  occur  in  the  office  of  such 
additional  judge,  whether  by  expiration  of  his  term  of  service,  or 
otherwise,  shall  be  filled  as  ;n  other  cases. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorise  the  election  of  one  additional  Judge  in .  the  second  sub- 
division of  the  fifth  Judicial  district. 

(Passed  and  took  effect  April  la,  1880:  77  v.  177.] 

[8991]  §  1 .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  [Additional  judge , 
That  there  shall  be  elected,  in  the  second  subdivision  of  the  fifth  SecOont'termletci 
judicial  district  of  Ohio,  composed  of  the  counties  of  Ross,  Highland, 
and  Fayette,  by  the  electors  thereof,  under  and  in  pursuance  of  the 
general  election  laws  of  the  state  of  Ohio,   governing  the  election 
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of  judges  of  the  court  of  common  pleas,  at  the  general  election  on  the 
second  Tuesday  of  October,  a.  d.  i88o,  one  judge  of  the  court  of 
common  pleas,  in  addition  to  the  number  heretofore  provided  for  by 
law  for  said  second  subdivision  of  said  fifth  judicial  district.  Said 
additional  judge  shall  be  elected  for  the  term  of  five  years;  his  term 
of  office  shall  begin  on  the  first  Monday  of  November,  following  his 
election,  and  he  shall  have  all  the  powers  and  be  subject  to  all  the 
obligations,  and  shall  perform  all  the  duties  pertaining  to  said  office 
of  judge  of  the  common  pleas  court ;  shall  receive  the  same  compen- 
sation of  other  coinmon  pleas  judges ;  and  vacancies,  if  any  in  his 
office,  shall  be  filled  as  now  provided  by  law. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  afler  its 
passage. 


•Sw  119004, 9<»5- 


Additional  judyol 
in  fifth  district. 


Pint  election. 


Notice  of  cketion 
thereafter. 


THIRD  SUBDIVISION. 


Jttdge'a  (alary,  etc. 


Vacancy. 


Two  judges  may 
hold  courts  simul' 
iaoeously. 


County  commtft. 
sioners  shall  pro- 
ride  rooms,  etc. 


An  Act  to  authorize  the  election  of  one  additional  judge  of  the  court  of  cont- 
man  pleas  in  the  third  subdivision  of  the  fifth  judicial  district. 

[Passed  and  took  effect  February  24,  1868:  65  v.  11.] 

[8992]  '§  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  for  the  fifth  judicial  district  of  the  state  of  Ohio,  there  shall  be 
one  additional  jud^e  of  the  court  of  common  pleas,  who  shall  be  a 
resident  of  the  third  subdivision  of  said  district,  composed  of  the 
counties  of  Pickaway,  Franklin,  and  Madison,  to  be  elected  by  the 
qualified  voters  of  said  counties,  as  herein  provided. 

[8993]  §  2.  That  the  first  election  for  said  additional  judge  shall 
be  held  on  the  first  Monday  in  Ajwil,  a.  d.  1868,  and  his  term  of  office 
shall  commence  on  the  second  Monday  in  May  thereafter. 

[8994]  §  3.  That  it  shall  be  the  duty  of  the  sheriff  in  each  county 
in  said  subdivision,  at  least  fifteen  days  prior  to  said  first  Monday  of 
April,  1868,  and  at  least  fifteen  days  prior  to  the  first  Monday  of  April 
hereafter  in  each  year,  when  an  election  for  such  additional  judge  is  to 
be  held,  to  give  notice,  by  proclamation,  of  the  time  and  place  of  hold- 
ing such  election ;  which  shall  be  conducted  and  the  returns  thereof 
made  in  the  same  manner  as  required  by  law  in  case  of  the  election 
of  other  judges  of  the  court  of  common  pleas,  except  that  the  abstract 
and  certificate  of  the  election  shall  be  transmitted,  by  the  clerk  of  the 
court  of  common  pleas  of  Franklin  county,  to  the  secretary  of  state, 
who  shall  certify  the  same  to  the  governor ;  and,  thereupon,  the  governor 
shall  issue  a  commission  to  the  person  elected  such  judge, 

[8995]  §  4.  The  said  additional  judge  shall  receive  the  same  salary 
as  other  judges  of  the  court  of  common  pleas,  and  when  so  elected  and 
qualified,  he  shall  have  in  all  respects  the  same  powers  and  jurisdiction, 
and  discharge  all  the  duties,  as  are  conferred  and  enjoined  by  the  con- 
stitution and  laws  of  this  state  upon  the  judges  of  said  court ;  and  any 
vacancy  that  may  occur  in  the  office  of  such  additional  judge,  by 
death,  resignation,  or  otherwise,  shall  be  filled  as  in  other  cases  of 
vacancy  in  the  office  of  judge  of  said  court. 

[8996]  §  5.  It  shall  be  lawful  for  any  two  of  the  judges  of  the  court 
of  common  pleas  of  said  fifth  judicial  district,  to  hold  the  regular,  or 
special,  or  adjourned,  terms  of  said  court  in  the  county  of  Franklin, 
in  said  district,  at  the  same  time,  sitting  in  different  rooms,  at  the  county 
seat  of  said  county.  And  the  commissioners  of  said  county  shall  pro- 
vide a  suitable  room  for  that  purpose,  in  addition  to  the  regular  court- 
room. Said  judges  shall  at  such  times  divide  the  docket,  and  assign  to 
each  such  jjortion  of  the  business  thereon  as  they  may  think  proper-, 
and  they  shall  make  such  rules  and  regulations  for  the  government  of 
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the  officers  of  said  court,  and  the  proper  and  efficient  transaction  of 
the  business  of  said  court  at  such  times  as  may  be  necessary. 

^  6.     This  act  shall  take  effect  and  be  in'  force  from  and  after  its 
passage. 

An  Act  to  fadliiate  the  administration  of  justice  in  the  third  subdivision  tf 
the  fifth  judicial  district. 

[Passed  and  took  effect  February  ai,  1878 :  75  v.  79.] 

[8997]  §  I .     Beit  enacUd  by  the  General  Assembly  of  the  State  of  Ohio,  AddirionJ  judge 
That  for  the  fifth  judicial  district,  there  shall  be  an  additional  judge  of  "utricf.'^'" 
the  coqrt  of  common  pleas,  who  shall  be  a  resident  of  the  third  sub- 
division of  said  district,  which  is  composed  of  the  county  of  Franklin, 
and  who  shall  be  elected  by  the  qualified  electors  of  said  subdivision, 
on  the  first  Monday  in  April,  1878. 

[8998]  §  2.  That  the  term  of  office  of  such  additional  judge  shall  His  term  of  oOce, 
begin  on  the  first  Monday  in  May,  1878,  and  he  shall  qualify  in  the  ""d  *'»""'>'««*»«• 
same  manner,  hold  such  office  for  the  same  term  of  years,  be  elected 
with  the  same  powers  and  jurisdiction,  and  be  liable  to  the  same  pen- 
alties, as  are  now  or  may  hereafter  be  conferred  and  enjoined  by  the 
constitution  and  laws  of  the  sute  of  Ohio,  upon  other  judges  of  said 
court. 

[8999]  §  3.  That  it  shall  be  the  duty  of  the  sheriff  of  said  Frank-  sheriff  to  ^«»». 
lin  county,  at  least  fifteen  days  prior  to  the  first  Monday  of  April,"  'jce  by  prodama- 
1878,  when  an  election  for  such  additional  judge  is  to  be  held,  to  give 
notice,  by  proclamation,  of  the  time  and  place  of  holding  such  elec- 
tkm,  which  shall  be  conducted  and  the  returns  thereof  made  in  the 
same  manner  as  required  by  law  in  case  of  the  election  of  other  judges 
of  the  court  of  common  pleas,  and  the  abstract  and  certificate  of  elec- 
tion shall  be  transmitted  by  the  clerk  of  the  court  of  common  pleas  of 
Franklin  county  to  the  secretary  of  state,  who  shall  certify  the  same 
to  the  governor,  and  thereupon  the  governor  shall  issue  a  commission 
to  the  person  elected  such  judge. 

[9000]  §  4.     That  such  additional  judge  shall  receive  the  same  compeiuation  oi 
compensation  that  now  is  or  hereafter  may  be  allowed  to  other  judges  '""='*  i"""*^ 
of  said  court ;  and  whenever  a  vacancy  shall  occur  in  his  office,  such 
vacancy  shall  be  filled  as  in  vacancies  in  the  office  of  other  judges  of 
said  court. 

[9001]  §  5.     That  whenever  a  jury  shall  have  been  impaneled  for  ^.^^^       ^^^ 
the  trial  of  any  case,  or  whenever  any  action,  either  at  law  or  in  equity,  tinue  and  adjourn 
shall  be  on  trial  in  the  said  common  pleas  court,  and  it  shall  be  deemed  '"*' '"  ""'  '*™' 
pr(^>er  in  the  discretion  of  the  court,  by  reason  of  the  approaching  *"'  *'  *'  '"• 
termination  of  any  term  of  said  court,  or  for  any  other  cause,  to  con- 
tinue and  adjourn  such  trial  to  the  next  succeeding  term,  it  shall  be 
lawful  for  the  cotirt  to  order  and  direct  that  the  trial  be  adjourned  to 
a  day  certain,  on  which  day  the  case  shall  proceed  and  be  disposed  of 
as  if  the  trial  bad  commenced  at  such  succeeding  term. 

[9002]  §  6.     That  there  shall  be  two  terms  of  the  district  court,  of  to  be  two  terms  rf 
said  county,  held  in  each  year ;  and  the  court  of  common  pleas,  in  the  ii>e  district  court 
discretion  of  the  judges  thereof,  may  commence  or  continue  its  session  '**  ''"^' 
during  the  session  of  said  district  court. 

[9003]  §  7.  That  the  commissioners  of  said  county  of  Franklin  Cammissionersof 
shall,  in  addition  to  the  rooms  now  in  use  by  said  court  of  common  fSjiSSe'^Mmfti* 
pleas,  provide  a  suitable  room  for  the  use  and  occup)ancy  of  such  ad-  additional  judge. 
dttional  judge,  while  sitting  as  one  of  the  judges  of  said  court. 
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§  8.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  subdividing  the  fifth  common  pleas  district,  and  prm>idit^  f<tr  an 
additional  judge  in  the  third  subdivision  therein. 


Subdividing  fifth 
common  pleas  dis^ 
trict.  / 


Judges. 


Election  of  jud^e 
in  tUrd  subdivis- 


Jnrisdiction,  pow- 
ers, and  authority 
of  laid  judge. 


Filling  vacancy. 


EepeaL 


[Passed  and  toolc  effect  May  i6,  1879 :  76  v.  144.] 

[9004]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  counties  of  Clermont,  Brown,  and  Adams,  shall  be  the  first 
subdivision ;  the  counties  of  Highland,  Ross,  and  Fayette,  the  second 
subdivision ;  and  the  counties  of  Franklin,  Pickaway,  and  Madison,  the 
third  subdivision  of  the  fifth  common  pleas  district,  and  together  shall 
constitute  said  fifth  district. 

[9005]  §  2.  The  judges  now  in  office  in  said  district  shall  be  judges 
thereof,  and  their  successors  shall  be  elected  in  the  subdivisions  in 
which  such  judges  respectively  reside. 

[9006]  §  3.  On  the  second  Tuesday  in  October,  a.  d.  1879,  there 
shall  be  elected  in  said  third  subdivision  of  said  district,  in  like  man- 
ner as  other  judges  therein  are  elected,  an  additional  judge  of  said 
district,  and  said  additional  judge  shall  have  the  same  jurisdiction, 
powers,  and  authority  as  other  judges  have  in  said  district.  And  on 
the  day  on  which  the  state  election  is  held  in  the  year  1884,  and  every 
five  years  thereafter,  there  shall  be  elected  in  said  third  subdivision  a 
«uccessor  to  said  additional  judge,  who  shall  have  like  jurisdiction, 
powers,  and  authority  as  have  other  judges  in  said  district 

[9007]  §  4.  If  a  vacancy  occurs  in  the  office  of  said  additional 
judge,  it  shall  be  filled  in  the  manner  provided  for  filling  other  vacan- 
cies in  the  office  of  judge  of  the  common  pleas  court. 

[90081  §  5.  That  the  act  entitled  "an  act  to  create  subdivision 
number  four  in  the  fifth  judicial  district  of  the  court  of  common  pleas, 
and  authorize  the  election  of  judge  therein,"  passed  March  29,  1875, 
(O.  L.,  vol.  72,  p.  139),  be  and  the  same  is  hereby  repealed;  but  the 
term  of  office  of  any  judge  elected  under  said  act,  and  his  official  acts, 
shall  not  be  affected  by  the  repeal  of  said  act 

§  6.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorize  the  election  of  an  additional  judge  in  the  third  subdi- 
vision of  the  fifth  judicial  district. 

(Passed  and  took  effect  April  is,  1883:  79  v,  119.] 

[9009]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  StaU  of  Ohio, 
That  for  the  fifth  judicial  district  there  shall  be  an  additional  judge  of 
the  court  of  common  pleas,  who  shall  be  a  resident  of  the  third  sub- 
division of  said  district,  which  subdivision  is  composed  of  the  counties 
of  Franklin,  Madison,  and  Pickaway,  and  who  shall  be  elected  by  the 
qualified  electors  of  said  subdivision  on  the  second  Tuesday  of  Octo- 
ber, A.  D.  1882,  and  every  five  years  thereafter. 
Term,  when  to  [9010]  §  2.     That  the  term  of  office  of  such  additional  judge  shall 

co!IIpen"Mt'ion""'^  begin  on  the  first  Monday  of  May  following  his  election,  and  he  shall 
hold  his  office  for  the  term  of  five  years ;  and  he  shall  have  all  the 
powers,  and  be  subject  to  all  the  obligations,  and  shall  perform  all  the 
duties  pertaining  to  said  office  of  judge  of  the  common  pleas  court, 
and  shall  receive  the  same  compensation  as  other  common  pleas  judges ; 
and  vacancies,  if  any,  in  his  office,  shall  be  filled  as  now  provided  by 

Vacancy:  how         ^^ 


Additional  judge 
for  fifth  judiciaJ 
district. 


Digitized  by 


Google 


2269 
§§  9011-9016  JUDGES,  ETC.  Pt.  V,  Ch.  28 

[9011]  §3.  The  sheriff  of  each  county  fn  said  subdivision  of  fijj"^^^*'""*' 
said  judicial  district,  shall,  at  least  fifteen  days  before  an  election  for 
such  additional  judge  is  to  be  held,  give  notice,  by  proclamation, 
throughout  his  county,  of  the  time  and  place  of  holding  such  election, 
which  shall  be  conducted,  and  the  returns  thereof  made,  in  the  same 
manner  as  required  by  law  in  case  of  the  election  of  other  judges  of 
the  court  of  common  pleas. 

§  4.    This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION    VI.       SIXTH   JITOICIAL   DISTRICT. 

An  Act  to  authorize  the  election  of  one  additional  judge  of  the  court  of  com- 
mon pleas  in  the  first  subdivision  of  the  sixth  Judicial  district. 

(Passed  and  took  effect  April  6,  1866:  63  v.  i6a.] 

[90121  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Additional  jadg* 
That  for  the  sixth  judicial  district  of  the  state  of  Ohio,  there  shall  be  '"•'*«"»»»"'=»• 
one  additional  judge  of  the  court  of  common  pleas,  who  shall  be  a 
resident  of  the  first  subdivision  of  said  district,  composed  of  the 
counties  of  Delaware,  Knox,  and  Licking,  and  be  elected  by  the  qual- 
ified electors  of  said  counties  at  the  next  annual  election  of  state  and 
county  officers,  in  the  same  manner  and  for  the  same  time,  as  is  pre- 
scribed by  law  for  the  election  of  other  judges  of  the  court  of  com- 
mon pleas,  and  shall  be  entitled  to  receive  the  same  salary,  and,  when 
«Iected  and  qualified,  shall  have,  in  all  respects,  the  same  power,  and 
discharge  the  same  duties  as  are  conferred  or  enjoined  by  the  con- 
stitution and  laws  of  the  state  of  Ohio  upon  other  judges  of  said 
courts ;  and  any  vacancy  that  may  occur  in  the  office  of  such  addi- 
tional judge,  whether  by  expiration  of  his  term  of  service  or  other- 
wise, shall  be  filled  as  in  other  cases. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage.  * 

An  Act  to  provide  for  the  election  of  an  additional  ju^e  of  the  court  of 
common  pleas,  in  the  first  subdivision  of  the  sixth  judicial  district  of 
the  state  of  Ohio. 

(Passed  and  took  effect  February  23,  1888 :  85  v.  39.] 

[9013]  §  I .    Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Election  of  addi- 
That  for  the  sixth  judicial  district  of  the  state  of  Ohio,  there  shall  be  tionai  judge,  first 
an  additional  judge  of  the  court  sf  common  pleas  for  one  term,  who  district."*"'  "** 
shall  be  a  resident  of  the  first   subdivision  of  said  district,  and  who 
shair  be  elected  by  the  qualified  electors  of  the  counties  of  Licking, 
Knox  and  Delaware,  comprising  said  first  subdivision. 

[9014]  §  2.     That  the  election  for  said  additional  judge  shall  be  Time  of  election, 
held  on  the  first  Monday  of  April,  1888,  at  the  township  election,  IfeT'iS'MmpMM 
under  and  in  pursuance  of  the  general  election  la\fs  of  the  state  of  «««<>• 
Ohio  governing  the  election  of  judges  of  the  courts  of  common  pleas, 
and  he  shall  be  elected  for  the  term  of  five  years,  beginning  on  the 
third  Monday  of  April,  A.  D.   1888,  and  shall  have  all  the  powers  and 
be  subject  to  all  the  obligations  and  shall  perform  all  the  duties  per- 
taining to  the  office  of  judge  of  the  common  pleas  court,  receiving  as 
compensation  the  same  as  other  common  pleas  judges. 

[9016]  §  3.     That  should  a  vacancy  occur  in  the  office  of  said  ad- 
ditional judge  by  death,  resignation  or  otherwise,  it  shall  be  filled  in  v»«»'>«'«'- 
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the  manner  provided'  for  filling  other  vacancies  in  the  office  of  the 

judges  of  the  court  of  common  pleas. 

uuy°!he«"i^'"'      [8K>16]  §  4.     At  said  election  on  the  first  Monday  of  April,  A  d. 

abstracu  of  eiec    1888,  foT  such  additional  judge,  a  separate  ballot  shall  be  voted  by 

'"*"■  each  elector  and  shall  be  deposited  in  a  separate  ballot  box  by  the 

judges  of  said  election,  and  separate  poll -books  and  tally  sheets  shall 

be  kept  at  each  election  precinct.     One  of  each  of  said  poll-book^ 

and  tally  sheets  shall  be  returned  to  the  clerk  of  the  court  of  common 

pleas  of  the  county  in  which  said  several  precincts  are  situated,  and 

said  clerks  of  the  court  of  comnton  pleas  in  said  counties  shall  make 

«nd  transmit  abstracts  as  in  other  cases,  of  the  election  of  judges  of 

the  courts  of  common  pleas. 

§  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Additional  judge 
in  sixth  district. 


Powers,  duties, 
etc. 


An  Act  to  authorize  the  electkm  of  an  additional  Judge  of  the  court  ef  cam' 
mon  pkas  in  the  second  subdivision  of  the  sixth  Judicial  district. 

(Passed  and  took  eflect  May  8,  1S68:  6$  v.  173.) 

[9017]  §1.  Be  it  enacted  by  the  General  Assembly  cf  the  State  (f  Ohio, 
That  for  the  sixth  judicial  district  for  the  state  of  Ohio,  there  shall  b« 
OB«  additional  judge  of  the  court  of  common  f4eas,  who  shall  be  a 
resident  of  the  second  subdivision  of  said  district,  composed  of  the 
counties  of  Ashland,  Richland,  and  Morrow,  and  be  elected  by  the 
qualified  electors  of  said  counties  at  the  next  annual  election  of  state 
and  county  officers,  in  the  same  manner  and  (or  the  same  time  as  is 
prescribed  by  law  for  the  election  of  other  judges  of  the  court  of 
common  pleas,  and  shall  be  entitled  to  receive  the  same  salary,  and 
when  elected  and  qualified  shall  have,  in  all  respects,  the  same  power 
and  discharge  the  same  duties  as  are  conferred  or  enjoined  by  the 
constitution  and  laws  of  the  state  of  Ohio  upon  other  ju<^es  of  said 
courts ;  and  an/  vacancy  that  may  occur  in  the  office  of  such  addi- 
tional judge,  whether  by  expiration  of  his  term  of  service  or  other- 
wise, shall  be  filled  as  in  other  cases.  ' 


Additional  judce 
in  sixth  ju<ucial 
district. 


An  Act  to  authorize  the  election  of  one  additional  Judge  of  the  court  of  com- 
mon pleas  in  the  third  subdivision  ef  the  sixth  judicial  district  of  the 
state  of  Ohio. 

[Passed  and  took  effect  April  a6, 1877:  74  v.  476.] 

[9018]  §  I .     Beii  enacted  by  the  General  Assembly  of  the  State  of  Ohk>, 

That  there  shall  be  one  additional  judge  of  the  court  of  common  pleas 

in  and  for  the  sixth  judicial  district  of  the  state  of  Ohio,  who  shall  be 

a  resident  of  the  third  subdivision  thereof,  and  who  shall  be  elected 

by  the  qualified  electors  of  the  counties  of  Wayne,  Holmes,   and 

Coshocton,  comprising  said  third  subdivision. 

Term  of  office,  and      [9019]  §  2.     That  the  first  election  for  said  additional  judge  shall 

when  to  begin.       j,g  h^\A  at  the  annual  election  therein  for  state  officers,  on  the  second 

Tuesday  in  October,  a.  d.    1877,  and  his  term  of  office  shall  com- 

when  first  election  "*^'**^^  °"  *h^  ^^^^  Monday  of  February  thereafter;  and  such  addi- 

to  be  held.  tional  judge  shall  thereafter  be  elected  at  the  annual  election  in  October, 

A.  D.  1882,  and  every  five  years  thereafter,  in  the  same  manner,  and 

for  the  same  term  of  office,  as  is  prescribed  by  the  constitution  and 

laws  of  the  state  of  Ohio,  for  the  election  of  other  judges  of  said 

court. 

Sheriff  to  gire  [JIOSO]  §  3.     That  it  shall  be  the  duty  of  the  sheriff  in  each  county 
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in  said  subdivision,  at  least  fifteen  days  prior  to  the  said  second  Tuesday  °° '^'jjj,'''  »"*■*■ 
in  October,  a.  d.  1877,  to  give  notice,  by  proclamation,  as  is  now 
provided  by  law,  of  the  time  and  place  of  holding  such  election, 
which  shall  be  conducted,  and  the  returns  thereof  made  in  the  same 
manner  as  required  by  law  in  case  of  the  election  of  judges  of  the 
court  of  common  pleas. 

[9031]  §  4.     That  said  judge,   when  elected  and  qualified,  shall  Saianr,  powea*. 
receive  the  same  compensation  as  other  judges  of  said  court,  and  *""*  <»"««• 
shall,  also,  in  every  respect,  have  the  same  jurisdiction,  possess  the 
same  powers,  discharge  the  same  duties  and  incur  the  same  penalties, 
as  are  now,  or  may  hereafter  be  enforced  or  enjoined  by  the  constitu- 
tion and  laws  of  the  state  of  Ohio,  upon  other  judges  of  said  court. 

[9023]  §  5.     That  when  a  vacancy  shall  occur  in  the  office  of  said  vacancyj  how 
additional  judge,  whether  by  the  expiration  of  his  term  of  office;  or  sued- 
otherwise,  such  vacancy  shall  be  filled  as  in  vacancies  in  the  office  of 
the  other  judges  of  said  court 

§  6.     This  act  shall  be  in  force  from  and  after  its  passage. 

SUBDIVISION  VII.       SEVENTH  JUDICIAL  DISTRICT. 

An  Act  to  authoriae  the  election  of  one  additional  juc^e  of  the  court  of  com-  . 
mon  pleas  in  the  first  subdivision  of  the  seventh  Judicial  district  of  the 
state  of  Ohio. 

(Passed  and  took  affect  June  j,  1879:  76  v.  116.] 

[9023]  §  I.     Beit  enacted  by  the  General  Assembly  cfthe  State  of  Ohio,  fo?*y°^h^a*3? 
That  there  shall  be  one  additional  judge  of  the  court  of  common  pleas  dai  district. 
in  and  for  the  seventh  judicial  district  of  the  state  of  Ohio,  who  shall 
be  a  resident  of  the  first  subdivision  thereof,  and  who  shall  be  elected 
by  the  qualified  electors  of  the  counties  of  Fairfield,  Perry,  and  Hock- 
ing, comprising  said  first  subdivision. 

T9024]  §  2.     That  the  election  for  said  additional  judge  shall  be  Election  and  tens 
held  at  the  annual  election  therein  for  state  officers,  on  the  second  °^  '^"• 
Tuesday  in  October,  a.  d.  1879,  and  his  term  of  office  shall  commence 
on  the  first  Monday  of  December  thereafter,  and  continue  for  five 
years. 

[9025]  §  3.  That  it  shall  be  the  duty  of  the  sheriff  in  each  county  Election  i 
in  said  subdivision,  at  least  fifteen  days  prior  to  the  said  second  Tues- 
day in  October,  a.  d.  1879,  to  give  notice,  by  proclamation,  as  is  now 
provided  by  law,  of  the  time  and  place  of  holding  such  election, 
which  shall  be  conducted,  and  the  returns  thereof  made  in  the  same 
manner  as  required  by  law  in  case  of  the  election  of  judge  of  the  court 
of  common  pleas.' 

[90261  §  4.  That  said  judge,  when  elected  and  qualified,  shall  fjdSSSe??' 
receive  the  same  compensation  as  other  judges  of  said  court,  and  shall 
also,  in  every  respect,  have  the  same  jurisdiction,  possess  the  same 
powers,  discharge  the  same  duties,  and  incur  the  same  penalties  as  are 
now,  or  may  hereafter  be  enforced  or  enjoined  by  the  constitution  and 
laws  of  the  state  of  Ohio  upon  other  judges  of  said  court. 

[9027]  §  5.     That  when  a  vacancy  shall  occur  in  the  office  of  said  When  vacancy  o* 
additional  judge,  such  vacancy  shall  be  filled  as  in  vacancies  in  the  '""' 
office  of  the  other  judges  of  said  court. 

§  6.     This  act  shall  be  in  force  from  and  after  its  passage. 
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Additional  judge 
for  seventh  judi- 
cial district. 


Election  and  term 
of  office. 


Sheriff  to  give  no- 
tice. 


Compensation  and 
juriadictios^ 


Vacancy:  bow 
fiUed. 


An  Act  to  authorise  the  election  of  an  additumal  judge  of  the  court  of  com- 
mon pleas  in  the  first  subdivision  of  the  seventh  judicial  district  of  the 
state  of  Ohio. 

[Passed  and  took  eflect  March  5, 18S3 :  80  v.  4a] 

[9028]  §  I .  Beit  enacted  by  t/te  General  Assembly  of  the  State  of  Ohio, 
That  there  shall  be  one  additional  judge  of  the  court  of  common  pleas 
in  and  for  the  seventh  judicial  district  of  the  state  of  Ohio,  who  shall 
be  a  resident  of  the  first  subdivision  thereof  and  who  shall  be  elected 
by  the  qualified  electors  of  the  counties  of  Fairfield,  Perry,  and  Hock- 
ing, comprising  said  first  subdivision. 

[9029]  §  2.  That  the  first  election  for  said  additional  judge  shall 
be  held  on  the  second  Tuesday  in  October,  a.  d.  1884,  and  his  term 
of  office  shall  commence  on  the  first  Monday  of  December,  there- 
after, and  which  additional  judge  shall  again  be  elected  at  the  annual 
election  in  October,  a.  d.  1889,  and  every  five  years  thereafter  in  the 
same  manner  and  for  the  same  term  of  office  as  is  prescribed  by  the 
constitution  and  laws  of  the  state  of  Ohio,  for  the  election  of  other 
judges  of  said  court,  and  the  term  of  said  judge  shall  begin  on  the 
first  Monday  of  December  next  after  said  election. 

[9030]  §  3.  That  it  shall  be  the  duty  of  the  sheriff  in  each  county 
in  said  subdivision  at  least  fifteen  days  prior  to  said  second  Tuesday  in 
October,  a.  d.  1884,  to  give  notice  by  proclamation,  as  is  now  pro- 
vided by  law,  of  the  time  and  place  of  holding  said  election,  which 
shall  be  conducted  and  the  returns  thereof  made  in  the  same  manner 
as  required  by  law  in  case  of  election  of  judges  of  the  courts  of  com- 
mon pleas. 

[9031]  §  4.  That  said  judges,  when  elected  and  qualified,  shall 
receive  the  same  compensation  as  other  judges  of  said  court,  and  shall 
also,  in  every  respect,  have  the  same  jurisdiction,  possess  the  same 
lowers,  discharge  the  same  duties  and  incur  the  same  penalties  as  are 
now  or  may  hereafter  be  enforced  or  enjoined  by  the  constitution  and 
laws  of  the  state  of  Ohio  upon  other  judges  of  said  court 

[9032]  §  5.  That  when  a  vacancy  shall  occur  in  the  office  of  said 
additional  judge,  whether  by  the  expiration  of  his  term  of  office  or 
otherwise,  said  vacancy  shall  be  filled  as  when  [there  is  ?]  a  vacancy  of 
the  other  judges  of  said  court. 

§  6.     That  this  act  shall  be  enforced  from  and  after  its  passage. 


Special  election 
for  additional 
judge. 


Election,  how  con- 
ducted. 


An  Act  amendatory  and  supplementary  to  the  cut  to  provide  for  the  election 
of  an  additional  judge  of  tfie  court  of  common  plects  in  t/ie  third  sub- 
diviswn  of  the  seventh  judicial  district,  passed  April  i",  1868. 

[Passed  and  took  effect  April  30, 1868:  6;  v.  126.] 

[9033]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  section  one  of  the  above  recited  act  be  amended  so  as  to  read  as 
follows :  Section  i.  Be  it  enacted  by  the  General  Assembly  of  the  Stale  of 
Ohio,  That  for  the  seventh  judicial  district  there  shall  be  one  additional 
judge  of  the  court  of  common  pleas,  who  shall  be  a  resident  of  the  third 
subdivision  of  said  district,  composed  of  the  counties  of  Athens, 
Washington,  Gallia,  and  Meigs,  and  be  elected  by  the  qualified  voters 
of  said  counties,  at  a  special  election  to  be  holden  in  said  counties  of 
Athens,  Washington,  Gallia,  and  Meigs,  on  the  first  Monday  in  June, 
A.  D.  1868. 

[9034]  §  2.  That  said  election  shall  be  conducted  and  the  returns 
thereof  made  in  the  same  manner  as  if  said  judge  had  been  elected  at 
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the  annual  election  of  state  and  county  officers ;  and  thereupon  the 
governor  shall  issue  a  commission  to  the  person  elected  such  judge. 

[90351  §  3.  The  term  of  office  of  said  judge  shall  commence  on  ^JJ»  of ^oflice, 
the  first  Monday  of  July,  a.  d.  1868,  and  shall  continue  for  the  full  ''"  *  *' 
term  of  five  years  thereafter;  and  when  elected  and  qualified  shall  re- 
ceive the  same  salary,  and  shall  have  in  all  respects  the  same  powers, 
and  discharge  the  same  duties,  as  are  conferred  and  enjoined  by  the 
constitution  and  laws  of  the  state  of  Ohio  upon  other  judges  of  said 
court ;  and  any  vacancy  that  may  occur  in  the  office  of  such  additional 
judge  during  said  term  shall  be  filled  as  in  other  cases. 

[9036]  §  4.     That  it  shall  be  the  duty  of  the  sheriff  in  each  county  sheriff  to  give  no- 
in  said  subdivision,  at  the  time  of  issuing  his  proclamation  for  the  an-  "0=  ?'j'*.'='''>"  ^"i 
nual  state  election  in  1872,  and  on  every  fifth  year  thereafter,  to  give  '*™'     '"°"' 
notice  by  proclamation  of  the  time  and  place  of  holding  such  elec-  , 

tion,  and  said  election  shall  take  place  at  said  annual  election  in  Octo- 
ber, 1872,  and  once  in  five  years  thereafter:  provided,  that  nothing 
in  this  section  contained  shall  be  construed  to  change  the  time  of  the 
beginning  of  the  term  of  such  judge,  or  the  iiuration  thereof.  \As 
amended  April  13,  1872:  69  V.  73.] 

SUBDIVISION    VIII.       EIGHTH  JUDICIAL  DISTRICT. 

An  act  to  change  the  subdivisions  of  the  eighth  judicial  district,  and  to  pro- 
vide  fop  the  election  of  one  additional  judge  of  the  court  of  common  pleas 
therein. 

[Passed  and  took  effect  May  4, 18^ :  66  v,  97.] 

[9037]  §  r.  Be  il  enacted  by  the  General  Assembly  of  the  Sate  of  Ohio,  subdiyisions  ot 
That  hereafter  the  subdivisions  of  the  eighth  judicial  district  in  the  eighth  district, 
state  of  Ohio,  shall  be  as  follows :  The  counties  of  Muskingum,  Mor- 
gan, Guernsey,  and  Noble,  shall  constitute  the  first  subdivision ;  the 
counties  of  Belmont  and  Monroe,  shall  constitute  the  second  subdivis- 
ion ;  and  the  counties  of  Tuscarawas,  Harrison,  and  Jefferson,  shall 
constitute  the  third  subdivision. 

[9038]  §2.  That  the  several  judges  now  in  office  in  the  first,  Assignmoitof 
second,  and  third  subdivisions  of  said  district,  as  they  are  now  consti-  J""**"- 
tuted,  and  their  successors  in  office,  shall  be  the  judges  of  the  first, 
second,  and  third  subdivisions  respectively  herein  described :  provided, 
that  nothing  herein  shall  be  construed  so  as  to  interfere  in  any  way 
with  the  holding  of  courts  in  said  district,  as  they  are  now  held,  prior 
to  the  first  day  of  January,  a.  d.  1870.  * 

[9039]  §3.     That  for  the  eighth  judicial  district  of  the  state  of  Additional  judge 
Ohio,  there  shall  be  one  additional  judge  of  the  court  of  common  *°  *  °  *"*''• 
pleas,  who  shall  be  a  resident  of  the  first  subdivision,  composed  of  the 
counties  of  Muskingum,  Morgan,  Guernsey,  and  Noble,  to  be  elected 
by  the  qualified  voters  of  said  counties,  as  herein  provided. 

[9040]  §  4.     That  the  first  election  for  said  additional  judge  shall  ?;„,  election, 
be  held  on  the  first  Monday  in  June,  a.  d.  1869,  and  his  term  of  office 
shall  commence  on  the  second  Monday  in  August  thereafter. 

[9041]  4^  5.  That  it  shall  be  the  duty  of  the  sheriff  in  each  county  Notice  of  eiectioa. 
in  said  first  subdivision  at  least  fifteen  days  prior  to  the  first  Monday 
of  June,  1869,  and  at  least  fifteen  days  prior  to  the  first  Tuesday, 
after  the  first  Monday  in  November,  of  each  year  immediately  prior 
to  the  expiration  of  each  successive  term  of  office  of  such  additional 
judge,  to  give  notice  by  proclamation  according  to  law  of  the  time  Time,  place  and 
and  place  for  holding  the  election  of  such  additional  judge,  which 
eleaion  shall  be  held  at  the  time  and  place  of  the  general  election  for 
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state  and  county  officers,  and  shall  be  conducted  and  the  returns 
thereof  made  in  the  manner  required  by  law  in  case  of  the  election  ^f 
other  judges  of  the  court  of  common  pleas,  except  that  the  abstract 
and  certificate  of  the  election  in  said  first  subdivision  shall  be  trans- 
mitted by  the  clerk  of  the  court  of  common  pleas  of  Muskingum 
tio^d'"mmLl.*'^'  ^^ou^ty  to  the  Secretary  of  state,  who  shall  certify  the  same  to  the  gov- 
ernor, and  the  governor  shall  thereupon  issue  a  commission  to  each 
person  elected  to  be  such  judge.     \As  amended  April  13,  1888:  85  v. 

214-] 

[9042]  §  6.     The  said  additional  judge  shall  receive  the  same  salary 


tioD  and  commis- 
■ion. 


Salary,  duties,  etc.,      .  _  _     _ 

ofadditionaijudge.  as  Other  judges  of  the  court  of  common  pleas,  and  when  so  elected 
and  qualified  shall  have,  in  all  respects,  the  same  powers  and  jurisdic- 
tion, and  discharge  all  the  duties  as  are  conferred  and  enjoined  by  the 
constitution  and  laws  of  this  state  upon  the  judges  of  said  court ;  and 
any  vacancy  that  may  occur  in  the  office  of  said  additional  judge,  by 
death,  resignation,  or  otherwise,  shall  be  filled  as  in  other  cases  of 
vacancy  in  the  office  pf  judge  of  said  court. 

§  7.     This  act  shall  take  effect  and  be  in  force  firom  and  after  its 
passage. 


Additional  Judge 
in  the  eighth 
Judicial  diitrict. 


Term. 


Vacancy: 
6Ued. 


how 


Election:  ho* 
conducted. 


An  Act  to  authorize  the  election  of  one  additional  judge  in  the  third  sub- 
division of  the  eighth  judicial  district. 

[Passed  and  took  effect  February  14,  x88a :  79  v.  7.] 

[9043]  §  1".  Be  it  enacted  by  the  General  Assembly  of  the  StaU  of  Ohio, 
That  there  shall  be  elected  in  the  third  subdivision  of  the  eighth 
judicial  district  of  Ohio,  composed  of  the  counties  of  Jefferson,  Har- 
rison, and  Tuscarawas,  by  the  electors  thereof,  under  and  in  pursuance 
of  the  general  election  laws  of  the  state  of  Ohio  governing  the  elec- 
tion of  judges  of  the  court  of  common  pleas,  at  the  township  elections 
on  the  first  Monday  of  April,  a.  d.  1882,  one  judge  of  the  court  of 
common  pleas  in  addition  to  the  judge  heretofore  provided  for  by  law, 
for  said  third  subdivision  of  said  eighth  judicial  district 

Said  additional  judge  shall  be  elected  for  the  term  of  five  years ;  his 
term  of  office  shall  begin  on  the  third  Monday  of  April,  a.  d.  ^882, 
and  he  shall  have  all  the  powers,  and  be  subject  to  all  the  obligations, 
and  shall  perform  all  the  duties  pertaining  to  said  office  of  judge  of  the 
common  pleas  court.  He  shall  receive  the  same  compensation  as  otho' 
common  pleas  judges ;  and  vacancies,  if  any  shall  occur  in  his  office, 
shall  be  filled  as  now  provided  by  law  in  such  cases,  and  his  successors 
shall  be  elected  at  the  annual  general  election,  which  shall  be  held  on 
the  second  Tuesday  of  October  next  preceding  the  expiration  of  his 
term  of  office. 

[9044]  §  2.  At  said  election  on  the  first  Monday  of  April,  a.  d. 
1882,  for  said  additional  judge,  a  separate  ballot  shall  be  voted  by  each 
elector,  and  they  shall  be  deposited  in  a  separate  ballot-box  by  the 
judges  of  said  election  at  each  election  precinct,  and  separate  poll- 
books,  and  tally-sheets  shall  be  kept  for  said  election  of  such  additional 
judge.  One  of  each  of  said  poll-books  and  tally-sheets  shall  be  re- 
turned to  the  clerk  of  the  court  of  common  pleas  of  the  county  in 
which  said  several  precincts  are  situated,  and  said  clerks  of  the  courts 
of  common  pleas  in  said  counties  shall  make  and  transmit  abstracts, 
as  in  other  cases  of  the  election  of  judges  of  the  court  of  common 
pleas.  ' 

§  3.  This  act  shall  take  effect  and  be  in  force  firom  and  after  its 
passage 
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SUBDIVISION   IX.       NINTH  JUDICIAL  DISTRICT. 

An  Act  to  provide  for  an  additional  subdivision  of  the  ninth  judicial  dis- 
trict of  the  state  of  Ohio,  and  the  election  of  an  additional  judge  therein. 

[Passed  and  took  effect  March  29^  1875:  73  v.  91.] 

[9045]  8  7982.  Be  it  enacted  by  the  General  Assetnbly  of  the  State  of  Ohio,  subdivisions  of 
That  the  counties  of  Stark,  Carroll,  and  Columbiana  shall  hereafter  ninth  dUtrict. 
constitute  the  first  subdivision  of  the  ninth  judicial  district  of  the  state 
of  Ohio.     The  counties  of  Trumbull,  Portage,  and  Mahoning  shall 
constitute  the  second  subdivision,  and  the  counties  of  Geauga,  Lake,  '"  "  *  '•' 
and  Ashtabula  shall  constitute  the  third  subdivision  of  said  district, 
and  together  these  counties  shall  compose  and  form  said  ninth  judicial 
district.     [As  amended  April  \g,  i88o:  77  V.  70.] 

[9046]  §  7983.  That  the  judges  of  common  pleas  heretofore  elected  judges  to  serrt 
and  holding  office  in  the  territory  comprising  the  several  subdivisions  out  their  terms  i* 

-    ,  .  ,°.     ,..,,..         ,     „  ^  '^         1     •     .     !•    •   ,  1         •       subdivisions  III 

of  the  said  judicial  district  shall  serve  out  their  judicial  terms  therein,  which  elected  • 
and  be  judges  of  said  several  subdivisions  as  hereby  formed,  and  at 
the  election  of  state  officers  next  preceding  the  expiration  of  their  said 
terms  respectively,  and  each  and  every  five  years  thereafter,  their  sue-  '"'^••J 
cessors  in  office  shall  be  elected  by  the  electors  of  said  several  subdi- 
visions respectively,  so  that  there  shall  continue  to  be  two  judges  in 
said  first  subdivision,  two  in  the  second  subdivision,  and  two  in  the  ^*2  Jjl^^^^m. 
third  subdivision ;  but  nothing  herein  shall  be  so  construed  as  to  irtter- 
fere  with  the  holding  of  terms  of  court  in  either  of  the  said  counties, 
as  the  same  are  now  fixed  for  the  year  1880.     [As  amended  April  19, 
1880:  77  v.  70.1 
§§  3»  4'  5-     [fiepealed  April  19,  1880 :  77  v.  70.] 
§  6.     This  act  shall  take  effect  and  1?e  in  force  from  and  after  hs 
passage. 

An  Act  to  authorize  the  election  of  one  additional  judge  in  the  first  sub- 
division of  the  ninth  judicial  district. 

[Passed  and  took  effect  February  33,  1886:  83  v.  10.] 

[9047]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Election  of  addi- 
That  there  shall  be  elected  in  the  first  sub-division  of  the  ninth  judicial  5'°^  ^  iv48«'  s."' 
district  of  Ohio,  composed  of  the  counties  of  Columbiana,  Carroll  and  district!"""' """ 
Stark,  by  the  electors  thereof,  under  and  in  pursuance  of  the  general 
election  laws  of  the  Sta^p  of  Ohio,  governing  the  election  of  judges  of 
the  court  of  common  pleas,  at  the  township  election,  on  the  first  Mon- 
day of  April,  A.  D.  1886,  one  judge  of  the  court  of  common  pleas  in 
addition  to  the  two  judges  heretofore  provided  for  by  law  for  said  sub- 
division of  said  ninth  judicial  district.     Said  additional  judge  shall  be 
elected  for  the  term  of  five  years ;  his  term  of  office  shall  begin  on  the 
third  Monday  of  April,  a.  d.  1886,  and  he  shall  have  all  the  powers  d's'^fSSSpi^"; 
and  be  subject  to  all  the  obligations,  and  shall  perform  all  the  duties  «>on. 
pertaining  to  said  office  of  judge  of  the  common  pleas  court.     He 
shall  receive  the  same  compensation  as  other  common  pleas  judges, 
and  vacancies,  if  any  occur  in  his  office,  shall  be  filled  as  now  pro- 
vided by  law  in  such  cases,  and  his  successor  shall  be  elected  at  the 
next  annual  general  election,  which  shall  be  held  on  the  first  Tuesday 
after  the  first  Monday  in  November,  next  preceding  the  expiration  of 
his  term  of  office. 

[9048]  §  2.     At  said  election  on  the  first  Monday  of  April,  a.  d. 
i886,  for  additional  judge,  a  separate  ballot  shall  be  voted  by  each  bwlTo? °e?e«ioa  ' 
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elector,  and  they  shall  be  deposited  in  a  separate  ballot-box  by  the 
judges  of  said  election,  at  each  election  precinct  therein,  and  separate 
poll-books  and  tally-sheets  shall  be  kept  for  said  election  of  such  addi- 
tional judge.  One  of  each  of  said  poll-books  and  tally-sheets  shall  be 
returned  to  the  clerk  of  the  court  of  common  pleas  of  the  county  in 
which  said  several  precincts  are  situated,  and  said  clerks  of  the  courts 
of  common  pleas  in  said  counties  shall  make  and  transmit  abstracts  as 
in  other  cases  of  the  election  of  judges  of  the  court  of  common  pleas. 
§  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  fix  the  time  of  election  of  common  pleas  judges  in  the  first  sub- 
division of  the  ninth  Judicial  district. 

{Passed  and  took  effect  March  14^  1889:  86  v.  103.) 

Common  pleas  [9049]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 

m  ?S5m  di»uk.?'  ^'^^'  ^^^  judges  of  the  court  of  common  pleas  heretofore  elected  and 
now  holding  office  in  the  first  subdivision  of  the  ninth  judicial  district 
of  Ohio,  composed  of  the  counties  of  Columbiana,  Carroll  and  Stark, 
shall  serve  out  the  judicial  terms  for  which  they  were  severally  elected, 
and  at  the  general  election,  which  shall  be  held  on  the  first  Tuesday 
after  the  first  Monday  in  November  next  preceding  the  expiration  of 
their  said  terras,  respectively,  and  each  and  every  five  years  there- 
after, their  successors  in  office  shall  be  elected  by  the  electors  of  said 
sub-district,  so  that  the  successor  in  office  of  each  of  said  judges  shall 
be  elected  at  the  general  November  election  next  preceding  the  expir- 
ation of  his  term. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  afler  its 
passage. 

An  Act  to  authorize  the  election  of  an  additional  judge  of  the  court  of  com- 
mon pleas  in  the  second  subdivision  of  the  ninth  judicial  district. 


[Passed  and  took  effect  May  14, 1868 :  65  v.  197.] 


Additional  judge 
in  ninth  di>trict. 


[9050]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  there  shall  be  an  additional  judge  of  the  court  of  common  pleas 
for  the  ninth  judicial  district  of  this  state,  who  shall  be  a  resident  of 
the  second  subdivision  of  said  district,  composed  of  the  counties  of 
Trumbull,  Mahoning,  and  Portage,  to  be  elected  by  the  qualified 
electors  of  said  counties  as  herein  provided. 
His  election.  [9051]  §  2.     That  the  first  election  of  such  additional  judge  shall 

be  held  at  the  next  general  election  for  state  and  county  officers,  to  be 
held  on  the  second  Tuesday  in  October,  a.  d.  1868,  in  the  same  man- 
ner and  for  the  same  time  as  is  now  prescribed  by  law  for  the  election 
of  other  judges  of  the  court  of  common  pleas,  and  such  additional 
judge  shall  enter  upon  the  discharge  of  his  duties  as  soon  after  his 
election  as  he  shall  be  qualified  therefor. 
QuaiiBcations,  [9052]  §  3.     That  such  additional  judge  shall  be  qualified  in  the 

powers,  and  duties,  same  manner,  and  shall  have,  in  all  respects,  the  same  power  and  dis- 
charge the  same  duties  as  are  conferred  and  enjoined  by  the  constitu- 
tion and  laws  of  this  state  upon  other  judges  of  said  courts,  and  he 
shall  be  entided  to  receive  the  same  salary  as  other  judges  of  the  court 
of  common  plea» 
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An  Act  to  authorise  the  election  of  one  additional  judge  in  the  second  sub- 
division of  the  ninth  judicial  district. 

[Pasted  and  took  effect  March  aa,  i88S:  85  v.  101.] 

[JM)53]  §  I.     Be  it  enacted  try  the  General  Assembly  of  the  State  of  Ohio,  Election  of  add*- 
That  there  shall  be  elected  in  the  second  subdivision  of  the  ninth  tionai  judge  m  tec 
judicial  district  of  Ohio,  composed  of  the  counties  of  Mahoning,  201™^^?!!*°* 
Trumbull  and  Portage,  by  the  electors  thereof,  under  and  in  pursuance 
of  the  general  election  laws  of  the  state  of  Ohio  governing. the  election 
of  judges  of  the  court  of  common  pleas,  at  the  township  election  on 
the  first  Monday  in  April,  a.  d.  i888,  one  judge  of  the  court  of  com- 
mon pleas,  in  addition  to  the  two  judges  heretofore  provided  for  by 
law  for  said  subdivision  of  said  ninth  judicial  district.     Said  additional 
judge  shall  be  elected  for  the  term  of  five  years ;  his  term  of  office 
shall  begin  on  the  fourth  Monday  of  April,  a.  d.  1888,  and  he  shall 
have  all  the  powers  and  be  subject  to  all  the  obligations,  and  shall  per- 
form all  the  duties  pertaining  to  said  office  of  judge  of  the  co^rt  of 
common  pleas.     He  shall  receive  the  same  compensation  as  other 
common  pleas  judges,  and  vacancies,  if  any  occur  in  his  office,  shall  ' 

be  filled  as  provided  by  law  in  such  cases. 

[9054]  §  2.  At  said  election,  on  the  first  Monday  in  April,  a.  d.  conduct  of  soch 
1888,  for  additional  judge,  a  separate  ballot  shall  be  voted  by  each  «ieeUoo. 
elector,  and  they  shall  be  deposited  in  a  separate  ballot-box  by  the 
judges  of  said  election  at  each  election  precinct  therein ;  and  separate 
poll-books  and  tally-sheets  shall  be  kept  for  said  election  of  such  ad- 
ditional judge.  One  of  each  of  said  poll-books  and  tally-sheets  shall  be 
returned  to  the  clerk  of  the  court  of  common  pleas  of  the  county  in 
which  said  several  precincts  are  situated,  and  said  clerks  of  the  court 
of  common  pleas  in  said  counties  shall  make  and  transmit  abstracts  as 
in  other  cases  of  the  election  of  judges  of  the  court  of  common  pleas. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorize  the  election  of  one  additional  judge  of  the  court  of  com- 
mon pleas  in  the  third  subdivision  of  the  ninth  judicial  district  of  the 
state  of  Ohio. 

[Passed  and  took  effect  December  i6,  1874 :  72  v.  192.] 

[9056]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Additional  judge  b 
That  there   shall  be  one  additional  judge  of  the  court  of  common  J,^ith  du^^!'""'*' 
pleas  in  and  for  the  ninth  judicial  district  of  the  state  of  Ohio,  who 
shall  be  a  resident  of  the  third  subdivision  thereof,  and  who  shall  be 
elected  by  the  qualified  electors  of  the  counties  of  Ashtabula,  Geauga, 
and  Lake,  comprising  said  third  subdivision. 

[9056]  §  2.  That  the  first  election  for  said  additional  judge  shall  be  F'»«  and  »abw 
held  on  the  third  Monday  of  January,  a.  d.  1875,  and  his  term  of  i""' «•«"»»• 
office  shall  commence  on  the  first  Monday  in  February  thereafter,  and 
such  additional  judge  shall  thereafter  be  elected  at  the  annual  election 
in  October,  a.  d.  1875,  and  every  five  years  thereafter,  in  the  same 
manner  and  for  the  same  term  of  office  as  is  prescribed  by  the  consti- 
tution and  laws  of  the  state  of  Ohio,  for  the  election  of  other  judges 
of  said  court. 

[9057]  §  3.     That  it  shall  be  the  duty  of  the  sheriff  in  each  county  noUm  ef  eiectlM, 
in  said  subdivision,  at  least  ten  days  prior  to  said  third  Monday  of 
January,  a.  d.  1875,  to  give  notice  by  proclamation,  as  is  now  pro- 
vided by  law,  of  the  time  and  place  of  holding  such  election,  which 
VOL.  II — 39 
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shall  be  conducted,  and  the  returns  thereof  made,  in  the  same  manner 
as  required  by  law  in  case  of  the  election  of  judges  of  the  court  of 
common  pleas. 

[9068]  §  4.  That  said  judge,  when  elected  and  qualified,  shall  re- 
ceive the  same  compensation  as  other  judges  of  said  court,  and  shall 
also  in  every  respect  have  the  same  jurisdiction,  possess  the  same 
powers,  discharge  the  same  duties  and  incur  the  same  penalties  as  are 
now,  or  may  hereafter  be  enforced  or  enjoined  by  the  constitution  and 
laws  of  the  state  of  Ohio,  upon  other  judges  of  said  court. 

[9059]  §  5.  That  when  a  vacancy  shall  occur  in  the  office  of  said 
additional  judge,  whether  by  the  expiration  of  his  term  of  office  or  other- 
wise, such  vacancy  shall  be  filled  as  in  vacancies  in  the  <^ce  of  the 
other  judges  of  said  court. 

§  6.     This  act  shall  be  in  force  from  and  after  its  passage. 


Salary,  powert, 
aad  duties. 


Vacancy:  how 
fitted. 


I- 


SUBDIVISION    X.       TENTH  JUDICIAL   DISTRICT. 

{See  sections  8965-8972.] 

SUBDIVISION    XI.       GENERALLY. 


State  divided  into 
five  judicial  dis- 
tricts. 


First  district. 


Second  district 
and  subdivisions. 


Third  district  and 
subdivisions. 


Fourth  district  and 
subdivisions. 


*An  Act  to  establish  the  seventh  and  eighth  subdivisions  of  the  third  comtnon 
pleas  district,  and  to  provide  for  the  election  of  judges,  and  to  amend  and 
repeal  a  part  of  a  certain  cut  therein  named. 

[Passed  May '13,  and  took  effect  first  Monday  of  October,  1878 ;  75  v.  537.J 

[9060]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  StaU  of  Ohio, 
Thjit  the  state  shall  be  divided  into  five  common  pleas  districts,  as 
follows : 

The  county  of  Hamilton  shall  constitute  the  first  district. 

The  counties  of  Butler,  Preble,  Darke,  and  Montgomery,  shall  con- 
stitute the  first  subdivision ;  the  counties  of  Champaign  and  Miami,  the 
second  subdivision;  the  counties  of  Warren,  Clinton,  Greene,  and 
Clarke,  the  third  subdivision ;  the  counties  of  Clermont,  Brown,  and 
Adams,  the  fourth  subdivision ;  the  counties  of  Ross,  Highland,  and 
Fayette,  the  fifth  subdivision;  the  counties  of  Pickaway  and  Madison, 
the  sixth  subdivision ;  and  the  county  of  Franklin,  the  seventh  subdi 
vision,  of  the  second  district,  and  together  shall  constitute  such  district. 

The  counties  of  Logan,  Union,  and  Hardin,  shall  constitute  the 
first  subdivision ;  the  counties  of  Shelby,  Auglaize,  Allen,  Mercer, 
Van  Wert,  and  Putnam,  the  second  subdivision ;  the  counties  of  Paul- 
ding, Williams,  Fulton,  Defiance,  and  Henry,  the  third  subdivision; 
the  counties  of  Seneca,  Hancock,  Wyandot,  Crawford,  Marion,  and 
Wood,  the  fourth  subdivision ;  the  counties  of  Ottawa  and  Erie,  the 
fifth  subdivision;  the  counties  of  Morrow,  Richland,  and  Ashland, 
the  sixth  subdivision ;  the  county  of  Lucas,  the  seventh  subdivision ; 
and  the  counties  of  Sandusky  and  Huron  shall  constitute  the  eighth 
subdivision,  of  the  third  district,  and  together  shall  constitute  such 
third  district. 

The  county  of  Cuyahoga  shall  constitute  the  .first  subdivision ;  the 
counties  of  Lorain,  Medina,  and  Summit,  the  second  subdivision;  the 
counties  of  Geauga,  Lake,  and  Ashtabula,  the  third  subdivision ;  the 
counties  of  Carroll  and  Columbiana,  the  fourth  subdivision;  the  county 


*  This  act.  and  the  act  of  May  30,  1878  (75  v.  139),  which  it  amends,  were  pronounced  un< 
stitutional  and  void,  so  far  as  they  aflTected  the  judicial  districts  and  their  subdivisions.  In 
wtatttr  0/  tht  azsignntfnt  0/  judges  to  tuld  district  court.    34  O.  S.  431. 


uncon 
tht 


\. 


Digitized  by  VjOOQ'C 


2279 
§§  9061-9066  JUDGES,  ETC.  Ft.  V,  Ok.  28 

of  Stark,  the  fifth  subdivision;  the  counties  of  Trumbull,  Portage^  and 
Mahoning,  the  sixth  subdivision,  of  the  fourth  judicial  district,  and  to- 
gether shall  constitute  such  fourth  district 

The  counties  of  Fairfield,  Hocking,  and  Perry,  shall  constitute  the  Fifth  district  »Dd 
first  subdivision;  the  counties  of  Jackson,  Vinton,  Pike,  Scioto,  an^j  "''"'""^°"«- 
Lawrence,  the  second  subdivbion;  the  counties  of  Gallia,  Meigs, 
Athens,  and  Washington,  the  third  subdivision;  the  counties  of  Mus- 
kingum, Morgan,  Noble,  and  Guernsey,  the  fourth  subdivision;  the 
counties  of  Belmont  and  Monroe,  the  fifth  subdivision ;  the  counties 
of  Jefferson,  Harrison,  and  Tuscarawas,  the  sixth  subdivision ;  the 
counties  of  Licking,  Knox,  and  Delaware,  the  seventh  subdivision; 
the  counties  of  Wayne,  Holmes,  and  Coshocton,  the  eighth  subdi- 
vision, of  the  fifth  judicial  district,  and  together  shall  constitute  the 
fifth  district. 

[9061]  §  2.  That  there  shall  be  three  judges  of  the  court  of  com-  Three  common 
mon  pleas  for  the  seventh  subdivision  of  the  third  common  pleas  dis-  ei|??ei"i1f lucm' 
trict,  who  shall  be  residents  of  the  county  of  Lucas,  and  who  shall  be  county, 
elected  by  the  qualified  electors  thereof  One  of  said  judges  shall  be 
elected  on  the  second  Tuesday  of  October,  a.  d.  1878,  whose  term  of 
office  shall  commence  on  the  first  Monday  of  November  next  follow- 
ing his  election,. and  continue  for  five  years.  Another  of  said  judges 
shall  be  elected  on  the  second  Tuesday  of  October,  a.  d.  1879,  whose 
term  of  office  shall  commence  on  the  second  Monday  in  February, 
A.  D.  1880,  and  continue  for  five  years;  and  such  judge  shall  again 
be  elected  at  the  annual  election  in  October,  a.  d.  1884,  and  every 
five  years  thereafter,  for  the  same  term  of  office,  commencing  die 
second  Monday  in  February  next  after  his  election.  Another  of  said 
judges  shall  be  elected  on  the  second  Tuesday  in  October,  a.  d.  1880, 
whose  term  of  office  shall  commence  on  the  second  Monday  in  May, 
a.  D.  1881,  and  continue  for  five  years;  and  such  judge  shall  again 
be  elected  at  the  annual  election  in  October,  a.  d.  1885,  and  every 
five  years  thereafter,  for  the  same  term  of  office,  commencing  the 
second  Monday  in  May  next  after  his  election. 

[9062]  §  3.     That  the  two  additional  judges  of  the  third  subdir  ^^^j'^^^J^f  ^^ 
vision  of^  the  fourth  judicial  district  now  in  office,  and  who  are  resi-  c^n'^to  continue 
dents  of  the  county  of  Lucas,  shall  remain  in  oflSce  and  be  common  JS^Merms''"'' 
pleas  judges  of  the  seventh  subdivision  of  the  third  common  pleas 
district  for  the  remainder  of  their  respective  terms  for  which  they 
were  elected  to  serve. 

[9063]  §  4.     That  the  election  for  said  three  judges,  and  their  sue-  conduct  of  eieo. 
cessors  in  office,  shall  be  conducted,  and  returns  made,  in  the  same  judgM,'aSd^heir 
manner  as  is  provided  by  law  for  the  election  and  return  of  state  and  powers, 
county  officers.     Said  judges  shall  exercise  the  same  powers  and 
jurisdiction,  and  perform  the  same  duties  as  other  judges  of  the 
court  of  common  pleas,  and  any  vacancy  that  may  occur  in  the  office  fiiied!"'"   *** 
of  any  such  judge  of  the  court  of  common  pleas,  by  death,  resigna- 
tion, or  otherwise,  before  the  expiration  of  his  term  of  office,  shall  be 
filled  by  appointment  of  the  governor,  until  a  successor  is  elected  and 
qualified;  and  such  successor  shall  be  elected  for  the  unexpired  term, 
at  the  next  regular  election  of  state  and  county  officers  that  occurs 
more  than  thirty  days  after  the  vacancy  shall  have  happened.  ^i^?court'iSL^M 

[9064]  §  5.     That  there  shall  be  held  in  the  county  of  Lucas,  in  county  in  e«ch 
each  year,  two  terms  of  the  district  court.  ''""'^ 

[9066]  §6.     That  an  act  entitled  "an  act  authorizing  the  election  Repeau. 
of  one  additional  judge  of  the  court  of  common  pleas  in  the  first  sub- 
division of  the  fourth  judicial  district  of  Ohio/'  which  passed  March 
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24th,  and  took  effect  May  1,  1864;  also  an  act  entitled  "an  act  to 
authorize  the  election  of  one  additional  judge  of  the  court  of  common 
pleas  in  the  first  subdivision  of  the  fourth  judicial  district  of  the  state 
of  Ohio,"  which  passed  and  took  effect  March  10,  1870;  and  after 
the  enacting  clause,  all  of  section  one  of  the  act  entitled  "an  act  to 
change  the  common  pleas  districts  of  the  state  and  to  give  greater 
efficiency  to  the  common  pleas  and  district  courts,  and  to  repeal  cer- 
tain parts  of  an  act  therein  named,"  passed  May  to,  a.  d.  1878,  be 
and  the  same  are  hereby  repealed. 

[9066]  §  7.     This  act  shall  take  effect  and  be  in  force  from  and 
after  the  first  Monday  in  October,  a.  u.  1878. 


CHAPTER  29. 

5«  gjs'fi?  «'«?.. 

Si&ga  et  seq. 

JURIES. 

Sbctioh 

Section 

9067. 

Jurors  in  Lucai  county;  jury  wheel. 
Selection  of  jurors;  where  made;  name 
to  be  placed  in  wheel. 

9073.    When  sheriff  interested,  etc.,  coroner  t« 
act;  who  to  act  when  both  interested. 

^. 

etc. 

9069. 

Influencing  officials,   attempt   to;   pen- 

9073.    Refusal  to  serve  ;  orders  of  court. 

alty-  altering  certificates^  etc. 

9074.     Who  exempt  from  jury  duty. 

9070. 

Drawing  grand  or  petit  jury,  etc.;  name 

9075.     Failure  lo  apportion  and  s^ect  jurors* 

not  on  certificate. 

adjournment. 

9071. 

Summoning  jury;  penalty  for  not  using 
due  diligence^  etc.;  challenges. 

9076.     Adjournment  of  trial  to  next  term. 

9077.     Statutory  provisions. 

rjury  wheel  in 
Lucas  county) 
(Mah.  Co.;  88v.  Joo. 


[Selection  of  ju. 

rors.] 


[Where  made.] 


An  Act  to  regulate  and  provide  for  the  appointment  and  selection  of  jurors 
in  the  county  of  Lucas. 

[Passed  and  took  effect  April  8,  tSSo:  77  v.  370.] 

[9067]  §  I.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  county  commissioners  of  the  county  of  Lucas  shall  provide 
and  place  in  the  office  of  the  clerk  of  said  county  a  wheel  so  con- 
structed that,  by  turning  the  same,  the  pieces  of  paper,  hereinafter 
mentioned,  shall  be  thoroughly  mixed,  and  that  the  names  upon  such 
pieces  can  not  be  read  or  seen  until  withdrawn  from  such  wheel. 

[9068]  §  2.  On  the  first  Monday  of  April  of  each  year,  at  two 
o'clock  in  the  afternoon,  the  judges  of  the  court  of  common  pleas,  or 
any  two  of  them,  shall  meet  at  the  court  house  therein,  with  the  clerk 
of  the  court  of  common  pleas,  who  shall  also  act  as  the  cl^rk  of  said 
judges,  and  said  judges  shall  then  select  such  persons  having  thequali- 
fications  of  electors,  and  not  known  to  them  to  be  for  any  cause  ex- 
empt from  service  as  jurors  for  six  months  then  next  following, 
in  such  number,  as  nearly  as  may  be  practicable,  as  shall  be  in  the 
ratio  of  one  to  every  one  hundred  and  fifty  of  the  population  of  said 
county,  at  the  last  federal  census,  and  apportioned  as  near  as  may  be 
to  the  several  wards  and  townships  of  said  county  in  proportion  to 
their  population,  which  selection  shall  be  made  in  one  of  the  court 
rooms,  in  the  court  house  of  said  county,  and  said  clerk  shall  make 
out  in  a  book  to  be  provided  for  that  purpose,  and  before  any  drawing 
shall  take  place,  a  certificate  containing  the  names  of  all  the  persons 
so  selected  to  serve  as  jurors  for  the  ensuing  year,  which  certificate 
shall  be  attested  by  the  said  clerk  and  signed  by  the  judges  who  at- 
tend and  make  the  selection,  and  the  said  book  shall  be  kept  in  the 
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office  of  said  clerk,  at  all  times  subject  to  the  examination  and  in- 
spection of  any  citizen  of  said  county.  The  names  of  the  persons  '^^|'^°Jjf  •, 
thus  selected  shall  be  written  by  said  clerk,  on  separate  pieces  of  ''  *"  '"  *  '* ' 
paper,  of  the  same  size  and  character,  and  shall  be  by  him  put  into 
said  wheel  in  the  presence  of  one  of  the  judges  aforesaid,  after  they 
shall  have  ascertained  said  wheel  to  be  entirely  empty.  \As  amended 
May  i8,  i886:  83  v.  378.] 

[9069]  §  3.     Said  judges  shall  be  furnished  by  the  said  clerk  and  (Attemptto influ. 
the  auditor  of  the  county  with  any  documentary  information  in  their  °"'^''  """='«'»J 
offices,  upon  request  therefor ;  but  if  any  person,  by  request  or  other- 
wise, shall  attempt  to  influence  any  of  the  persons  charged  with  any 
duty  under  this  act,  to  select  or  not  to  select  himself,  or  any  other 
person  as  such  juror,  he  shall  be  deemed  guilty  of  a  misdemeanor,  {Penalty.) 
and,  on  conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding 
two  hundred  dollars  or  be  imprisoned  in  the  county  jail  not  more  than 
twenty  days,  or  both,  at  the  discretion  of  the  court ;  and  any  person 
who  shall  alter  the  said  certificate  conta:ining  said  names,  by  adding  cttet'etci*"'*' 
any  name  thereto  or  erasing  any  name  therefrom,  after  the  same  is 
attested  and  signed  as  herein  provided,  or  shall  fraudulently  place  any 
name  thereon  not  thus  selected,  or  shall  purposely  put  any  name  in 
said  box  not  selected  as  herein  provided,  shall  be  guilty  of  a  misde- 
meanor, and  Upon  conviction  thereof  shall  be  fined  in  any  sum  not 
exceeding  one  thousand  dollars,  or  imprisoned  in  the  county  jail  not 
exceeding  six  months,  or  both,  at  the  discretion  of  the  court.     \As 
amended  May  18,  i886:  83  v.  379.] 

[9070]  §  4.  Whenever  said  clerk  shall  be  directed  by  the  order  (Drawing  grand « 
of  any  court  of  record  therein,  or  any  judge  thereof  in  vacation,  to  p*»''  j>"T'  •*<=•! 
cause  any  number  of  persons  to  be  summoned  to  serve  as  grand  or 
petit  jurors  in  such  court  or  whenever  any  regular  jury  is  drawn  in 
pursuance  of  law,  he  shall  at  the  time  specified  in  said  order,  in  the 
presence  of  the  sheriff  of  said  county,  and  at  least  one  of  the  judges 
of  said  court  of  common  pleas,  proceed  to  .turn  said  wheel  until  said 
pieces  of  paper  are  thoroughly  intermixed,  and  shall  then  draw  there- 
from the  number  of  names  specified  in  such  order  for  grand  jurors, 
and  petit  jurors,  separately,  and  shall,  forthwith,  unless  otherwise  di- 
rected by  said  court  or  judge,  issue  a  venire  facias  to  said  sheriff, 
commanding  him  to  summons  the  persons  whose  names  are  so  drawn, 
to  attend  as  grand  or  petit  jurors  as  aforesaid,  at  the  time  and  place 
specified  in  said  order ;  and  all  grand  and  petit  juries  shall  be  im- 
paneled from  the  persons  so  selected  and  summoned ;  but  if  the  said 
jury  is  drawn  by  order  of  and  to  serve  as  such  in  the  probate  court, 
the  drawing  shall  be  in  the  presence  of  the  probate  judge  instead  of 
a  judge  of  the  court  of  common  pleas ;  and  said  drawings  shall  be 
made  in  one  of  the  court  rooms  of  said  county  publicly.  If  the  name  ^jj^^^  ^^ 
of  any  person  shall  be  drawn  from  said  box  which  does  not  appear  ufieate.) 
upon  the  certificate  provided  for  by  section  2,  said  name  shall  be  re- 
jected, and  such  person  shall  not  be  summoned,  or  if  summoned, 
shall,  for  that  cause,  be  rejected  as  a  juror  upon  the  challenge  of 
any  party  to  any  action  to  be  tried  by  such  jury,  or  may  by  the  court 
be  rejected  for  that  cause,  and  dismissed,  and  his  name  stricken  from 
the  panel.     \As  amended  May  18,  1886  :  83  v.  379.] 

[9071]  §  5.     Such  sheriff  receiving  such  venire  facias  shall  forth-  (Summoning  jnryj 
with  serve  and  return  the  same,  in  such  manner  and  form  as  may  be 
required  therefor  in  the  case  of  grand  or  petit  jurors,  by  the  Revised 
Statutes  of  the  State,  or  by  amendment,  from  time  to  time,  thereto ; 
end  any  sheriff  01  deputy  who  shall  fail  to  exercise  reasonable  and  (Penalty  for  not 
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using  due  dili- 
gence. *tc.] 


(Challenges.] 


[When  sheriff  in- 
terested, etc.,  cor- 
oner to  act.] 


rWho  to  act  when 
both  interested, 
etc.] 


proper  diligence  in  finding  the  party  or  parties  named  in  such  venire 
facias  and  serving  the  same,  with  the  intent  of  hindering  or  pre- 
venting such  person  serving  upon  such  jury,  shall,  upon  conviction, 
forfeit  his  office  and  be  held  guilty  of  a  misdemeanor,  and  fined  not 
less  than  five  hundred  dollars  or  more  than  one  thousand  dollars,  or 
imprisoned  in  the  penitentiary  for  not  4ess  than  one  year  or  more  than 
five  years,  or  both ;  and  any  juror  that  may  be  impaneled  upon  any 
grand  or  petit  jury,  shall  be  subject  to  the  same  disabilities,  and  may 
be  challenged  for  the  same  causes,  as  provided  by  said  statutes  oi 
amendments ;  and  a  challenge  to  the  array  shall  be  allowed,  and  the 
whole  array  shall  be  set  aside  when  permitted  by  the  provisions  of  said 
statutes  and  amendments;  but  no  indictment  shall  be  set  aside  for 
any  irregularity  in  the  apportioning  and  drawing  of  grand  jurors,  or 
misnomer  of  any  of  the  grand  jurors  who  found  the  indictment ;  pro- 
vided, that  the  said  grand  jurors  possessed,  in  fact,  all  the  qualifica- 
tions required  to  act  as  such  grand  jurors.  \As  amended  May  i8,  i886 : 
83  V.  380.1 

[9072]  §  6.  When  the  sheriff  is  interested  in  any  cause  in  any 
court  of  record,  such  court  shall,  on  the  application  of  the  opiwsite 
party  in  interest,  direct  a  special  venire  facias  to  be  issued  to  the 
coroner  of  said  county,  commanding  him  to  summon  a  jury  having 
the  qualifications  and  selected  in  the  manner  hereinbefore  prescribed, 
the  coroner  acting  in  the  drawing,  instead  of  the  sheriff,  to  try  such 
and  when  both  the  sheriff  and  coroner  shall  be  interested,  as 


cause ; 


[Orders  of  court,] 


[Who  exempt  from 
Jury  duty.] 


aforesaid,  or  in  case  of  the  death,  resignation,  or  absence  from  the 
county  of  both  of  them,  then  such  process  shall  be  so  drawn  and 
served  by  some  suitable  person  designated  by  the  said  court,  who,  in 
all  respects,  shall  act  in  the  place  of  the  sheriff,  and  his  service  and  re- 
turn shall  be  valid. 
[Refusal  to  serve.]  [9073]  §7-  Any  person  selected  and  summoned  as  a  juror,  as 
aforesaid,  who  without  reasonable  and  lawful  cause,  to  be  judged  of  by 
the  court,  refuses  to  serve,  shall  be  fined  in  any  sum  not  exceeding 
thirty  dollars,  as  for  a  contempt  of  court.  A  juror,  after  being  quali- 
fied, who  refuses  or  neglects  to  obey  or  observe  any  order  or  injunc- 
tion of  the  court,  may  be  fined,  as  for  contempt,  in  any  sum,  in  its 
discretion,  not  exceeding  one  thousand  dollars;  and  any  fine  so 
assessed  may  be  collected  by  execution,  and  shall  be  paid  into  the 
county  treasury  and  disbursed  as  other  fines. 

[9074]  §  8.  A  person  who  has  served  as  a  grand  or  petit  juror,  or 
both,  in  any  court  of  record  of  this  state,  for  three  weeks  in  any  one 
year,  commencing  on  the  first  Monday  in  April  thereof,  shall  be  ex- 
empt from  further  service  as  a  juror  during  the  balance  of  the  year. 
But  nothing  herein  contained  shall  entitle  a  juror  to  be  discharged  from 
the  grand  jury  during  the  session,  or  from  a  petit  jury  during  the  trial 
of  a  cause.  But  persons  selected  to  serve  as  jurors,  as  aforesaid, 
shall,  at  all  times,  be  entitled  to  the  same  exemptions  from  such  serv- 
ices, by  reason  of  their  profession,  business,  or  otherwise,  as  may,  from 
time  to  time,  be  provided  by  the  revised  statutes  or  any  amendments 
thereto. 

[9076]  §  9.  If  no  two  of  said  resident  judges  mentioned  in  section 
two  of  this  act,  shall  be  present  at  the  day  and  place  therein  men- 
tioned, to  apportion  and  select  said  jurors,  or  if,  from  any  reason,  said 
jurors  shall  not  be  then  apportioned  and  selected,  as  aforesaid,  a  ma- 
jority of  said  judges  may  appoint  any  other  time  to  meet  therefor, 
when  they  shall  be  governed  by  the  provisions  of  this  act,  except  as  to 
time,  and  their  proceedings  shall  have  the  same  force  and  effect  as  if 


[Failure  to  appor- 
tion and  select 
jurors.] 
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made  at  the  time  first  aforesaid ;  and  whenever  it  may  become  neces- 
sary, said  resident  judges,  or  any  two  of  them,  shall  meet  at  such  time 
and  place  as  the  court  of  common  pleas  may  appoint,  and  shall  theii 
select  such  number  of  persons  as  said  court  may,  t)y  its  said  order,  di- 
rect, and  the  names  of  such  persons  shall  be  written  and  deposited  m 
said  wheel,  and  certified  as  hereinbefore  provided;  and  said  judges, 
or  any  two  of  them,  whenever  they  shall  have  met  as  aforesaid,  may 
adjourn  from  day  to  day  until  their  duties,  under  this  act,  shall  be  fully  [Adjouni«««t.i 
performed. 

[9076]  §  lo.  When  a  jury  has  been  impaneled  for  the  trial  of  any  (Adjournmeni  of 
cause,  or  when  any  cause  is  on  trial  in  the  common  pleas  court,  in  the  trinitooejit  termj 
county  of  Lucas,  and  it  is  deemed  proper,  by  reason  of  the  approach- 
ing termination  of  any  term  thereof,  to  continue  and  adjourn  such  trial 
to  the  next  succeeding  term,  it  shall  be  lawful  for  the  court  to  order 
and  direct  that  the  trial  be  adjourned  to  a  day  certain,  on  which  day 
the  case  shall  proceed  and  be  disposed  of  as  if  the  trial  had  commenced 
at  such  succeeding  term. 

[9077]  §  II.     This  act  shall  take  effect  from  and  after  its  passage;  P^,"**^ «'~'^ 
suid  after  its  taking  effect,  no  other  provisions  of  law  for  the  appor-  '*""■ 
tionment  and  selection  of  regular  grand  and  petit  jurors  shall  have  any 
effect  id  the  said  county  of  Lucas,  unless  otherwise  provided. 


OHAFTERaa 

magistrates'  courts,  btc. 


glt'i'iOM  I  Section 

fojS.    Reitoratlan  of  foeord*  of  jiuticet' and  1 9079.    Juticcs,   mayor*,   ud    poBce   jadg|f 
ihayo'rs*  courts.  I  given    final     jurisdiction    in    certasB 

I  cases;  costs. 

An  Act  to  provide  for  the  restoration  of  records  of  justice^  and  tnayori 

courts. 

[Passed  and  took  effect  May  i8,  1886 :  83  v.  307.] 

[9078]  §  I.     Be  it  enacted  by  tJu  General  Assembly  of  the  State  of  Ohio,  RMtoraiion  6fj«4. 
That  an  act  entitled  an  act  to  amend  section  5084  and  section  907,  as  ^^d  mayori'' 
amended  April  2,  1880,  and  to  supplement  sections  5339,  528,  907,  "utta. 
4935,  and  7092  of  the  Revised  Statutes  of  Ohio,  passed  April  12,  1884, 
be  and  the  same  is  hereby  made  applicable  to  justices'  and  mayors' 
courts. 

§  2.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  giving  to  justices  of  the  peace,  mayors,  and  police  judges  final  ju- 
risdiction in  certain  cases. 

[Passed  and  took  effect  April  i6,  1888:  85  v.  385.] 

[9079]  §  I.     Beit  enacted  by  t/ie  General  Assembly  of  the  State  of  Ohio,  Giving  to  justice^ 
That  justices  of  the  peace,  mayors,  and  police  judges  shall  have  final  jlfJglJfiSaiTurit 
jurisdiction  in  all  cases  arising  under  the  provisions  of  sections  sixty-  diction  in  certain 
nine  hundred  and  sixty,  sixty-nine  hundred  and  sixty-one,  sixty-nine  s"*sup. 
hundred  and  sixty-three,  sixty-nine  hundred  and  sixty-four,  sixty-nine 
hundred  and  sixty-five,  sixty-nine  hundred  and  sixty-seven,  and  sixty 
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nine  hundred  and  sixty-eight  of  the  Revised  Statutes ;  provided,  that 
the  defendant  shall  be  entitled,  on  demand,  to  trial  by  jury.  If  such 
prosecutions  be  before  a  justice  of  the  peace,  and  a  trial  by  jury  be 
not  waived,  the  said  justice  shall  issue  a  venire  to  any  constable,  or 
fish  and  game  warden,  of  the  county,  containing  the  names  of  sixteen 
electors  of  the  county,  to  serve  as  jurors  to  try  such  case,  and  make 
due  return  thereof.  Each  party  shall  be  entitled  to  two  peremptory 
challenges,  and  shall  be  subject  to  the  same  challenges  as  jurors  are 
subject  to  in  criminal  cases  in  the  court  of  common  pleas.  If  the 
venire  of  sixteen  names  be  exhausted  without  obtaining  the  required 
number  to  fill  the  panel,  the  justice  may  direct  the  constable,  or  fish 
and  game  warden,  as  the  case  may  be,  to  summon  any  of  the  by-stand- 
ers  to  act  as  jurors ;  but  costs  shall  not  be  required  to  be  advanced  or 
paid  by  a  petson  or  an  officer  authorized  or  required  by  statute  to  prose- 
cute such  cases ;  and  if  the  defendant  be  acquitted,  or  if  he  be  con- 
victed, and  committed  to  jail  in  default  of  payment  of  fine  and  costs, 
the  justice,  mayor,  or  police  judge,  before  whom  the  case  was  brought, 
shall  certify  such  costs  to  the  county  auditor,  who  shall  examine,  and, 
if  necessary,  correct  the  account,  and  issue  his  warrant  to  the  county 
treasurer  in  favor  of  the  respective  persons  to  whom  costs  are  due,  for 
the  amount  due  to  each.  \As  amended  April  \  i,  1889  :  86  v.  237.] 
§  2.     This  act  shall  take  effect  upon  its  passage. 


CHAPTER  31. 


METEOROLOGICAL  BUREAU. 


SSCTIOK 

9080.    Bureau  established ;  board  of  directors. 
90S1.     President  of  board ;  volunteer  weather 
station  in  each  congressional  district. 


Sbction 

9083.     Report  of  board,  and  how  distribni<e4. 

9083.  Appropriation. 

9084.  How  money  expended. 


An  Act  to  establish  a  meteorological  bureau  for  the  state  of  Ohio. 

[Passed  and  took  effect  April  17,  1882:  79  v.  143.] 


Meteorological 
bureau  established 
and  board  of  di- 
rectors provided. 


[9080]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  there  be  and  hereby  is  established  at  the  state  university  at  Co- 
lumbus, Ohio,  a  central  office  for  meteorological  observation,  with  the 
professor  of  physics  of  said  university,  the  secretary  of  the  state  board 
of  agriculture,  and  a  third  persoi>,  to  be  appointed  by  the  governor,  as 
a  board  of  directors;  the  members  of  the  board  of  directors  shkll  be 
commissioned  by  the  governor,  and  be  duly  qualified  as  like  officers 
of  the  state. 

[9081]  §  2.  The  professor  of  physics  of  said  university,  is  hereby 
appointed  president  of  the  board,  and  by  and  with  the  advice  of  the 

Volunteer  weather  directors  shall  establish,  if  practicable,  one  volunteer  weather  station 
in  each  congressional  district,  and  supervise  the  same ;  he  shall  receive 
reports  therefrom,  and  reduce  the  same  to  tabular  form,  and  report  the 
same  monthly  to  the  state  printer  for  publication  as  the  Ohio  weather 
report,  and  shall  annually  make  a  report  to  the  governor  which  shall 
contain  a  detailed  statement  of  all  expenditures  made  during  the  year, 
and  a  summary  of  the  observations  made  at  the  various  stations. 

Report  of  board,         [9082]  §  3.     That  the  supervisor  of  state  printing  be  directed,  to 


President  of  board. 


station  in  each  con' 
gressional  distri 
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print,  under  the  contract  with  the  state  printer,  2,000  copies  of  each  tributedL***  **  *'** 
mondily  report;    one  thousand  copies  shall  be  distributed  by  said 
board,  and  1,000  copies  shall  be  delivered  to  the  secretary  of  state,  to 
be  distributed  by  him  in  the  same  manner  as  other  state  documents. 

[9083]  §  4.  There  is  hereby  appropriated  for  the  ensuing  year,  Appropriauon  for 
for  the  establishment  and  maintenance  of  said  bureau,  and  stations,  the  ^eau."""""'  °'  ■"" 
sum  of  $2,000,  or  so  much  thereof  as  may  be  necessary  for  the  pur- 
pose of  meeting  the  actual  expenses  of  carrying  out  the  provisions  of 
this  act;  no  part  of  said  sum  shall  be  paid  for  salaries  of  any  officer  or 
for  office  rent,  but  a  reasonable  part  of  the  same  may  be  paid  for  the 
services  of  a  clerk  at  the  central  station. 

[9084]  §  5.     No  money  shall  be  expended,  except  upon  the  order  [How  money  «- 
of  the  president  director,  by  and  with  the  approval  of  the  board.  *"'°  * 

§  6.     This  act  shall  take  efTect  from  and  after  its  passage. 


GHAPTER  32. 

MILITARY  AFFAIRS.* 


Sbctiok 

90(5.    BouDty  for  re.«iilUted  veteren  volun- 
teers. 

Or  families  of  those  who  have  died. 

Bonds ;  how  executed. 

Tax  to  pay  same. 

Repeals. 


9086. 


Sbctioh 

9090.  Construction  of  a  certain  act. 

9091.  Evidence  in  bounty  cases. 
9099.    Bureau  of  military  statistics. 
9093     Clerks. 


^An  Act  to  authorize  and  require  the  p<gment  of  bounties  to  veteran  vobtn- 

teen. 

[Passed  and  took  effect  April  i6,  1867:  ^  v.  331.] 

[9085]  §  I.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Bounty  for  re- 
That  the  commissioners  of  the  several  counties,  the  trustees  of  the  vSiunteera.'"" 
several  townships,  and  Ithe  city  council  of  the  several  cities  of  this 
state,  are  hereby  authorized  and  required  to  issue  to  each  re-enlisted 
veteran  volunteer  who  has  heretofore  been  credited,  as  shown  by  the 
muster  and  descriptive  rolls,  or  otherwise,  upon  the  quota  of  such 
county,  township,  or  city,  or  any  ward  of  such  city,  under  any  requi- 
sition of  the  president  of  the  United  States  for  volunteers  during  the 
late  rebellion,  and  who  has  not  received  any  local  bounty  upon  said 
enlistment,  a  warrant  for  the  sum  of  one  hundred  dollars,-  or  a  bond 
for  a  like  sum  bearing  six  per  cent,  interest,  redeemable  at  the  pleas- 
ure of  such  commissioners,  trustees,  city  councils,  one  year  after  the 
date  thereof;  and  when  such  veteran  volunteer  has  been  credited  upton 
the  quota  of  the  state  at  large,  or  has  been  so  indefinitely  credited  as 
that  the  credit  could  only  pass  to  the  state  as  shown  by  the  muster  and 
descriptive  rolls,  then  the  auditor  of  state  is  hereby  authorized  and 
recjuired  to  issue  his  warrant  upon  the  state  treasury  to  such  volunteer 
for  the  sum  of  one  hundred  dollars,  which  shall  be  paid  by  the  treas- 


^Several  acts  inserted,  under  this  heading,  into  the  appendix  to  the  Revised  Statutes  of  i38o 
(st.ite  edition)  have  been  omitted  here  because  they  have  become  obsolete.   See  Appendix. 

t  Under  the  first  section  of  this  act  as  amended  April  16,  tSSo  (77  v.  394)^  the  class  of  volun- 
teers therein  designated  as  "re-enlisted  veteran  volunteers"  does  not  emoracc  "  veteran  vol- 
unteers "  who  were  not  in  the  field  at  the  time  of  their  enlistment  as  veteran  volunteers.  StaU 
9x  rtl.  V.  OfUvee,  36  O.  S.  394. 
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urer  of  state  out  of  any  funds  in  the  treasury  not  otherwise  appropri- 
ated; and  in  all  cases  where  such  volunteer  has  received  a  bounty  of 
less  sum  than  one  hundred  dollars  on  such  enlistment,  then  it  shall  be 
the  duty  of  the  state  auditor,  count)'  commissioners,  township  trustees, 
or  city  councils,  as  the  case  may  be,  to  issue  a  warrant,  or  bond,  as 
above  specified,  to  such  volunteer  for  the  difference  between  the 
amount  already  received,  and  the  amount  he  would  by  this  act  be  en- 
titled to  receive,  if  he  had  not  received  any  such  bounty.  To  deter- 
mine the  number  of  those  credited  to  congressional  districts,  that 
properly  belong  to  each  county  of  the  district,  the  adjutant-general  is 
hereby  required  to  apportion,  among  the  several  counties  of  each  dis- 
trict, the  number  so  assigned,  in  proportion  to  population,  and  notify 
the  county  commissioners  of  the  number  assigned  to  their  sever^ 
counties;  the  commissionei-s  shall  then  proceed  as  required  in  this 
section;  provided,  that  any  county  having  previously  paid  the 
bounty  to  any  volunteer  credited  to  the  congressional  district,  shall 
deduct  the  amount  so  paid  from  the  amount  to  be  levied  on  said 
county;  provided,  however,  when  the  muster  and  descriptive  rolls 
were  not  received  by  the  adjutant-general  in  time  for  the  credit 
therein  shown  to  be  applied  upon  any  quota,  then  the  auditor  of 
state  shall  issue  his  warrant  on  the  state  treasury  in  favor  of 
such  soldier,  as  in  the  case  of  crtdits  to  the  state  at  large. 
And  in  all  cases  where  the  commissioners  of  any  county,  the  trustees 
of  any  township,  or  the  council  of  any  city,  in  this  state,  has  promised 
to  any  volunteer,  under  any  requisition  of  the  presiderit,  a  bounty, 
and  such  voluhtter  has  received  from  such  county,  township,  or  city, 
in  settlement  of  such  a  bounty,  or  any  part  thereof,  any  bond,  certifi- 
cate, scrip,  or  promise  to  pay,  in  Writing,  by  the  provisions  of  which 
"payment  was  to  be  made,  in  case  any  subsequent  legislation  should 
Authorize  such  commissioners,  trustees,  or  couhcfl  to  levy  a  tax  for  the 
payment  of  the  same,  and  such  bond,  certificate,  scrip,  or  promise  in 
writing  has  not  been  paid  for  want  of  such  authority  by  the  legislature, 
or  for  any  other  reason,  and  said  bond,  certificate,  scrip,  or  promise  in 
writing,  has  not  been  by  such  volunteer  sold  or  assigned,  thferi  such 
commissioners,  trustees,  or  council  shall  issue  to  such  volunteer,  or  in 
case  of  his  death,  then  to  his  legal  representatives,  a  warrant  for  the 
amount  of  said  bond,  certificate,  scrip,  or  promise  in  writing,  together 
with  the  interest  thereon  from  the  date  of  issue  thereof,  or  a  bond  for 
&  like  sum,  redeemable  as  herein  provided ;  and  in  case  of  the  loss  or 
destruction  of  said  bond,  certificate,  scrip,  or  promise  in  writing,  the 
person  entitled  thereto  shall  make  affidavit  of  said  loss  or  destruction, 
and  that  the  same  has  not  been  sold  or  assigned  before  such  person 
shall  receive  said  warrant  or  bond  as  aforesaid;  provided,  that  this  act 
shall  not  be  construed  so  as  to  allow  any  such  re-enlisted  veteran  vol- 
unteer who  has  already  received  the  bounty  provided  for  by  the  act  to 
which  this  is  amendatory,  or  who  has  received  one  hundred  dollars 
bounty  from  the  state  or  any  county,  township,  or  city  under  any  prior 
act ;  nor  shall  lapse  of  time  or  state  equities  be  set  up  as  a  defense  to 
any  claim  made  under  this  act,  or  of  any  act  to  which  this  is  amenda- 
tory, or  any  act  relating  to  this  subject,  and  where  said  trustees  of 
townships,  city  councils  or  county  commissioners  have  not  issued  said 
bond,  certificate  or  promise  in  writing,  to  such  re-enlisted  veteran  vol- 
unteer, they  are  hereby  required  to  do  so.  Nor  shall  it  apply  to  actions 
now  pending  in  court.  [As  amended  April  ^,  1889:  86  v.  194.] 
Ortheftmniesof  [9086]  §2.  That  if  any  such  veteran  volunteer  shall  have  died 
died.  *  "    **      before  receiving  the  bond  or  warrant  to  which  he  would  have  been 
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entitled  under  the  first  section  of  this  act,  it  shall  be  given  as  follows : 
First,  to  his  widow ;  if  no  widow,  then  to  his  children ;  if  no  children, 
to  his  mother;  if  no  mother,  to  his  father;  if  no  father,  to  dependent 
brothers  and  sisters,  of  less  than  fifteen  years  of  age ;  but  no  money 
shall  by  this  act  be  paid  to  any  one  who  has  deserted  the  military  serv- 
ice, or  has  at  any  time  left  the  state  to  evade  or  escape  the  draft. 

[9087]  §  3.  Said  bonds,  when  issued  by  the  county  commissioners,  f°"^-  k*****- 
shall  be  signed  by  the  commissioners,  countersigned  by  the  county 
auditor ;  when  issued  by  the  trustees  of  any  township,  shall  be  signed 
by  the  trustees,  and  countersigned  by  the  clerk  of  the  township ;  and 
when  issued  by  city  councils,  shall  be  signfed  by  the  president  and 
countersigned  by  the  clerk  of  such  council,  and,  as  soon  as  practi- 
cable, delivered  to  said  volunteers,  or  the  parties  aforesaid,  in  the 
order  named. 

[9088]  §  4.  For  the  purpose  of  paying  said  bond  or  warrants,  the  Tax  to  pay  ume. 
county  commissioners  of  any  county,  the  trustees  of  any  township, 
and  the  city  council  of  any  city,  issumg  the  same,  shall  levy  such  tax 
each  year  after  issuing  the  same,  as  may  be  required  to  pay  one-third 
of  the  amount  of  each  warrant  or  bond,  with  interest ;  and  said  levy 
shall  be  certified  to  the  auditor  of  the  county,  and  shall  be  entered 
upon  the  duplicate  and  collected  as  other  taxes,  and  the  money  raised 
thereby  for  the  several  counties,  shall  be  retained  in  the  county  treas- 
uries, and  that  collected  For  the  several  townships  and  cities  shall  b* 
assigned  to  such  townships  and  cities,  and  paid  out  by  said  several 
authorities  as  other  funds  are  required  to  be  paid  out  on  said  bonds : 
provided,  that  the  commissioners  of  any  county,  trustees  of  any  town- 
ship, or  city  council  of  any  city,  may,  if  they  deem  the  same  expe- 
dient, levy  a  larger  amount  in  any  one  year  than  would  be  sufficient 
to  pay  one-third  of  the  bonds  or  warrants  so  issued. 

[9689]  §  5.     The  act  "  to  provide  a  bounty  to  veteran  volunteers,"  cRep«a]«4 

{)assed  April  13th,  1865  (62  v.  147),  and  the  act  "to  amend  the  act 
ast  named,"  passed  April  6,  1866  (63  v.  188),  and  the  act  to  amend 
the  last  nained  act,  passed  March  7th,  1867,  are  hereby  repealed: 
provided,  that  the  repeal  thereof  shall  not  affect  any  rights  acquired  or 
liabilities  incurred  under  said  acts  so  repealed. 
§  6.     This  act  shall  take  effect  on  its  passage. 

An  Act  supplementary  to  an  act  entitled  "an  act  to  amend  an  act  entitled  an 
act  to  amend  '  an  act  to  provide  a  bounty  for  veteran  volunteers,^  pcissed 
March  7,  \%b-j,"  passed  May  16,  1868. 

[Passed  and  took  effect  April  30, 1869 :  £6  v.  65.] 

[9090]  §  I .  Beit  enacted  by  the  General  Assembly  of  flu  State  of  Ohio,  Construction  of 
That  section  one  of  the  above  recited  act  to  which  this  act  is  supple-  *"  o"*"^**- 
mentary,  shall  be  held  and  construed  so  as  to  include  within  its  terms 
and  provisions  the  same  benefits  to  be  given  to  re-enlisted  veteran  non- 
commissioned officers  and  soldiers  of  the  United  States  regular  army 
as  to  state  volunteers,  where  such  men  of  the  regular  army  are  shown 
to  be  credited  as  required  by  said  act  to  which  this  act  is  supple- 
mentary. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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An  Act  supplementary  to  an  act  entitled  "  an  act  to  amend  section  one  of  an 
^  act  passed  and  took  effect  April  i6,  1867,  entitled  an  act  to  authorize  and 

require  the  payment  of  bounties  to  volunteer  soldiers"  passed  April  16, 
1880. 

[Passed  and  took  effect  April  9,  1885:  83  v.  119.] 

^nd«»e«  in  bounty  [9091J  §  j .  Beit  enacted  by  the  General  Assembly  of  the  StaU  of  Ohio, 
That  the  certificate  of  the  adjutant-general  of  the  state  of  Ohio,  when 
it  appears  from  the  records  of  his  office  that  the  applicant  re-enlisted 
and  was  mustered  into  the  service  of  the  United  States,  specifying 
dates  and  the  locality  to  which  the  applicant  was  credited,  shall  be 
taken  as  prima  facie  evidence  of  his  being  credited  upon  such  re- 
enlistment  to  the  township  or  city  named  in  said  certificate. 
§  2.     This  act'Shall  take  effect  from  and  after"  its  passage. 

An  Act  to  establish  in  the  office  of  the  adjutant-general  a  bureau  of  miHttay 

statistics. 

[Passed  and  took  effect  March  17,  18S4 :  61  v.  jo.] 

Bui^o*  niUurr  {9092]  §  1  •  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  for  the  purpose  of  perpetuating  the  names  and  memories  of  the 
thousands  of  gallant  and  patriotic  men  of  this  state,  who,  to  crush 
the  rebellion  and  save  the  Union,  have  volunteered  as  privates 
in  the  service  of  the  United  States,  and  of  collecting  and  preserving 
statistics  necessary  to  the  state,  and  important  to  the  people,  there 
be  and  is  hereby  established  in  the  office  of  the  adjutant-general, 
a  bureau  of  military  statistics.  The  adjutant-general  shall  be  chief 
of  said  bureau,  and  it  shall  be  his  duty  to  collect  and  preserve  in 
permanent  form,  the  name,  residence,  and,  so  far  as  practicable,  the 
mihtary  services  of  every  person  from  this  state,  who  has  enlisted  into 
the  service  of  the  general  government  since  the  fifteenth  of  April, 
1861,  noting  particularly  such  as  have  died,  or  been  wounded,  or  dis- 
abled in  the  service,  together  with  the  time,  place,  and  circumstances 
of  all  such  casualties ;  and  likewise  a  brief  history  of  the  organization 
and  service  of  each  regiment,  battery,  and  battalion  from  this  state,  and 
such  other  statistics  as  to  the  soldiers  of  this  state,  and  the  aid  the 
several  counties,  cities,  and  towns  have  given  in  the  war,  as  the  chief 
of  the  bureau,  by  and  with  the  advice  of  the  governor,  shall  deem 
proper  and  necessary. 

ctetkt,  [9093]  §  2.     That  the  chief  of  said  bureaui  to  carry  out  the  pro- 

visions of  this  act,  is  authorized  to  employ  such  number  of  additional 
clerks  as  may  be  necessary,  at  salaries  to  be  fixed  by  himself,  subject 
to  the  approval  of  the  governor. 

AppropriadML  §  3.     That  for  the  salaries  of  the  clerks,  for  services  under  this  act, 

and  for  printing,  stationery,  postage,  and  traveling,  and  other  neces- 
sary expenses,  of  the  said  bureau,  there  is  hereby  appropriated  the 
nun  of  twenty-five  hundred  dollars. 
§  4.    This  act  shall  take  e£fect  from  and  after  its  passage. 
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OELAPTER  33. 


MUNICIPAL  CORPORATIONS. 


Subdivision  I.    Advancbhbnt. 


Sbctioh 

9094.    Laws  f  oveminc  cities  of  second  class, 


Section 

which    may  become  cities  of  fihirtk 
grade,  first  class. 


Subdivision  II.    Boards  op  Public  Affairs. 


9095.  Board  in  Hamilton  city. 

9096.  Powers  of  board. 

9097.  Mayor  to  preside  at  meetings. 

9098.  Where  meetings  to  be  held. 

9099.  Compensaiion  of   members  and   secre- 

9100.  Board  to  appoint  police. 

9101.  How  same  appointed. 

9x0s.  How  appointments  to  be  made. 

9ZO3.  Rules  lis  to  qualifications,  etc.,  of  police 
force. 

9104.  Charges  against  members  of  force. 

9105.  Salary  of  police  officers. 

9106.  Board  to  nx  salaries  of  police. 

9107.  No  member  of  force  to  receive  any  com- 

pensation other  than  salary. 

9108.  Powers  of  board  over  police  organiza- 

tions. 

9109.  Duty  of  mayor,  board,  and  police  force. 


9110.  Members  of  force  to  take  oath. 

9111.  Manual  for  force  to  be  prepared. 
911S.  City  to  be  divided  into  precincts. 

9113.  Private  patrolmen ;  appointment  <l£ 

9114.  Written  return  of  arrests. 

9115.  Daily  reports  of  superintendent, 

9116.  Exemptions. 

9117.  Uniforms  and  badges. 

9118.  Notice  of  resi^ation  to  be  given, 
91x9.  Police  on  election  day. 

9130.  Superintendent  to  report  crimes. 

9131.  Contingent  fund. 

9199.  Board  to  appoint  members  of  fire  d^ 
partment. 

9133.  Salaries  of  officers  of  fire  department. 

9134.  Board   to  control  property  of  fire  dfr 

partment. 

9135.  Expenses  of  department,  how  ^d. 

9136.  Application  and  repeals  of  sections. 


9147. 


Subdivision  III.    Boundary  Limbs. 
Boundary  line  between  certain  villages.  | 


9108. 


Subdivision  IV.    Census. 


Official  state  census  of  cities  may  be  I 
taken  ' 


9199. 


Contracts 
streams. 


for 


Subdivision  V.    Drrdcing. 
dredging      navigable  |  9130.    Section  3708  not  to  Bp|rty, 


Subdivision  VI.    Fire  Dbpartmbnt. 


FiRB  Commissioners  in   Cities    of    First 
Class,  Third  Grade. 


9131. 
9132. 
9133. 
9»34- 
9»35. 
9136. 
9U7- 
9-38. 
9<39- 
9140. 
9141. 
9142. 
9M3- 
9>44- 

9M5- 
9146. 


Board  of  established. 
President  and  secretary. 
Quorum. 
Meetings. 
Proceedings. 

Duties;  rules  and  regulations. 
Expenditures,  how  authorized. 
Levy  of*  tax. 

Chief  of  fire  department;  appointment. 
Annual  report  to  council. 
Fire  alarm  telegraph. 
Powers  and  duties  of  chief. 
Report  to  board. 

Board  to  control   property  of  depart- 
ment. 
Salaries  of  officers. 
Statutory  provisions ;  exceptions. 


Fire  Commissioners  in  Cities  op  Second 
Class,  Second  Grade. 

9147.    Management  of,  vested  in  board  of  four ; 

terras ;  vacancies,  etc. 
9x48.     President  and  secretary  of  board. 
9x49.    Quorum;  vote  on  appointments  to  be 

recorded. 


9150.  Meetings  of  board. 

9151.  Record  of  proceedings. 

9153.    Board   to  jirescribe   duties  and  nuke 
rules  for  force. 

9153.  No  member  of  force  to  be  interested  ia 

contract. 

9154.  Board  to  make  repairs,  purchase  sup- 

plies, etc. 

9155.  Levy  for  support  of  department;  lia- 

bility beyond  levy. 

9156.  Chief^  ana  other  officers. 

9157.  Council  to  fix  salaries. 

9158.  Report  of  board  and  of  chief  of  depart* 

ment. 

9159.  Fire  alarm  telegraph. 

9160.  Council  to  turn  over  property  to  board. 
0161.    Taking  effect. 

Firemen's  Relief  in  Cities  op  First  Class, 
First  Grade. 

9163.  Trustees  of  firemen's  pension  fund. 

9163.  Composed  of  whom ;  how  elected. 

9164.  President  and  secretary. 

9165.  Duty  of  county  treasurer   in   certain 

counties. 

9166.  Failure  of  insurance  companies  to  make 

return. 

9167.  Duty  of  county  auditors. 
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Sbctioh 

9168.    County    treasurer    to    deliver   certain 

statement  to  trustees  of  pension  fund. 
9x69.     Powers    of    commissioners    to    impose 

fines. 
9x70.    Treasurer  to  give  bond. 
9x71.    Trustees  may  invest  funds. 
9x73.     When    memoers    of    department    may 

draw  upon  fund. 
9173.     Pension  in  case  of  partial  disability. 
9x74.     When  members  of  department  may  be 

retired. 
9x75.     Pension   fund    exempt    from  execution 

before  and  after  distribution. 
9x76.     Repeals. 

Firbm^n's  Reuep  in  Certain  Cities  of 
First  and  Second  Classes. 

9177.  One-half    tax    from    foreign    insurance 

companies  to  be  paid  for. 

9178.  Board  of  trustees  of  relief  fund:  presi- 

dent, secretary  J  investment  of  fund  ; 
cxistody  of  fund  m  cities  of  first  grade, 
Qrst  class. 

9179.  Bencficiacies  of  relief  fund.^ 

9180.  Duty  of    board   as   to  applications  for 

benefit  of  same. 

9x81.     Trustees  of  firemen's  pension  fund. 

918a.  Election  of  three  trustees;  place,  bal- 
lots^ etc. 

9183.  President  and  secretary ;  record  of  pro- 
ceedings. 

9x84.  Foreign  insurance  companies;  tax  on 
apphed  to  such  fund. 

9x815.  Failure  of  insurance  companies  to  make 
returns;  penalty;  duty  of  county  au- 
ditor ;  penalty  for  neglect. 

9x86.  Auditor  to  deliver  statement  of,  etc.,  to 
board ;  penalty. 

9x87.    Duty  of  treasurer  as  to  same;  penalty. 


Section 

9x88.    Other  revenues  of  such   fund;   finesi 
^ifts,  devises,  penalties,  etc. 

City  treasurer's  bond. 

Power  to  invest  funds  in  bonds;  reps* 
tering^  annual  report. 

Beneficiaries  of  such  fund,  etc. 

Total  disability  under  certain  circum- 
stances; partial  disability;  assignment 
to  light  duties. 

Partial  disability;  duty  and  pay;  pen- 
sion^ how  paid,  etc. 

Pensions  not  liable  to  attachment,  exe- 
cution, etc. 

Repeals. 


9x89. 
9x90. 

919X. 
9193. 


9193. 
9194. 


919s. 

Firemen's  Relief  in  Cities  of  First  Clas% 
Third  Grade,  and  Ckhtain  Cities  of  Skc> 

OND  Class. 

9196.  Trustees  of  firemen's  pension  fund. 

9197.  Election;  place,  time,  ballots,  etc. 

9198.  President  and  secretary  of  board;  rec- 

ord  of  proceedings. 

9199.  Tax  on  foreign  insurance  companies  to 

be  paid  to  fund. 

9300.  Failure  of  insurance  companies  to  make 
returns;  duty  of  county  auditor;  pen- 
alties. 

930X.  Auditor  to  deliver  statement  of  gross 
receipts,  etc.,  to  board. 

9303.  Auditor   to   deliver  semi-annual    state- 

ment of  taxes  paid,  etc.     « 
9203.     Other  revenues  of   such    fund;    fines, 
gifts,  etc. 

9304.  City  treasurer's  bond. 

9305.  Investment  of  funds;  annual- report  ol 

trustees. 

9306.  Beneficiaries  of  fund;  payments  to. 

9307.  Payments   not  subject    to   attachmoR^ 

execution,  etc. 

9308.  Repeals. 


Subdivision  VII.    Firb  Escapes  and  Stbau  Boilbrs. 


OM9.  Fire  escapes  on  certain  buildings  in 
cities  of  first  class,  first  and  second 
grades;  obstructing  same. 

gszo.  Fire-proof  vault  in  mills  and  factories  in 
cities  of  first  class,  first  grade. 

93x1.  Permits  to  use  certain  portions  of  build- 
ings to  be  issued,  when. 

93x3.     Provisions  as  to  steam  boiler  furnaces. 

93x3.    Smoke  prevention. 


9214. 

9215. 
92x6. 


93x8. 


Supervising  engineer  in   cities  of  first 

class,  first  grade. 
Mu-st  take  oath  and  give  bond. 
Office  and  duties;  who  shall  perform 

duties  in  cities  of  first  class,  secooct 

grade. 
Penalty    for    violatuui     of    provisons 

hereof.  ■ 
Repeals. 


Subdivision  VIII.    Heat  and  Power. 

9019.    Grants  of  use  of  streets  and  alleys  to  I  9330.    Grants  made  prior  to  passage  of  act. 
lay  pipes  to  supply.  | 


Subdivision  IX.    Libraries. 


9BSX.  Establishment  of  public  library  in  cities 
of  first  class,  ttiird  grade;  tax  for 
library  fund. 

9333.    When  levy  to  be  reduced. 

9333.  Board  of  trustees. 

9334.  Transfer  of  libraries  by  board  of  educa- 

tion. 
9235.     Organization  of  trustees;    regulations, 
powers,  etc. 

9336.  Additional  bonds  authorized. 

9337.  Library  to  be  free;  rules. 
9328     Annual  report  to  city  council 
9329.     Injuring  library  property. 

933c.     Power  of  trustees  to  accept  devises,  etc. 

9331.  Application  of  provisions. 

9332.  Tax  of  one-tentn  mill  to  maintain  library 

in  certain  cities. 
9033.     Library  board  in  cities  of  second  class, 
second  grade ;  election. 


9334.    Board  to  be  eoually  divided  politically; 
term  of  members. 

9235.  Powers  ol  board. 

9236.  Annual  report. 

9337.  Ex-officio    member    and    president    oI 

board. 

9338.  Annual  tax. 

9339.  Free  public  library  in  Canton ;  tax. 

9340.  Tax ;  how  paid  and  expended. 

9341.  Accounts ;  continuance  of  power  to  levy 

tax. 

9342.  Findlay  library  board. 

9343.  Selection ;  to  be  non-partisan ;  term,  etc 

9244.  Powers,  duties,  etc. 

9245.  Annua!  report  to  council. 

9246.  Mayor  ex-officio  a  member  of  board. 
9347,     Devises,  bequests,  etc. 

934S.    Tax  to  maintain. 


9249. 


Subdivision  X.    Lighting. 


Cities  of  second   class,  fourth  grade,  | 
may  contract  for.  1 


^ 
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SuBDivistoN  XI.    National  Road. 


Sbctkhi 

99sa    Contn^  of  city  councils  over  portions  of. 
935X.    Transfers  of  portions  of  to  certain  cities 
and  villages;  conditions. 


Section 

9253.    Agreement  to  keep  in  repair  to  ^  filod 
with  board  of  puolic  worles. 


Subdivision  XII.    Pjolice. 


9353.  Taxes  on  foreign  insurance  companies 

in  certain  cities. 

9354.  Police  in  cities  of  first  class,  first  grade, 

may  use  armory. 

9355.  Board  of  police  commissioners  in  Xenia ; 

election,  term,  etc. 
9956.    Meetings;  records,  etc. 


9357.  Powers  and  duties. 

9258.  Powers  of  force. 

9359.  Salary ;  fees,  ^ifts,  etc. 

9360.  MarsKal's  duties  performed  by  whoa* 

9361.  Tax  to  maintain  police  force. 

9263.  Removal  of  member  of  police  board. 


Subdivision  XIII. 

9063.  How  made  and  awarded  in  cities  of  first 
class,  first  grade;  security;  opening 
bids. 


Public  Contracts. 

9364.  No    contracts  with    defaulters;    dupli- 

cates, receipts,  warrants. 

9365.  Itemized  accounts  to  accompany  vouch- 


SuBDiVisiON  XIV.    Public  Funds. 


9366.  When  certain  public  funds  in  cities  of 
first  class,  first  grade,  may  be  kept  in 
bank. 

9967.    Profits  from  such  deposits. 

90^  Payment  of  liquor  tax  to  treasurer  of 
city. 


9369.     Redemption  of  obligations  of  previooa 


9370. 


year ;  j)roviso. 
Eoti ^ 


:cess  infirmary  funds  applied  to 
purposes. 


Subdivision  XV.    Rboistricting. 

9071.    Commission  to  be  appointed  to  redistrict  I  9373.    Numbering  wards,  etc. 
certain  cities;  duties,  etc.  1  9374.    Effect  of  redistficting. 

9373.     Plau.of  proposed  wards.  | 


Subdiyisiom  XVI.    ScHOOL-HotxsB  Sitbs. 


9375.  Certain  cities  may  appropriate  lands  for. 

9376.  Compensation  for  lands. 

^377.    Exchange  of  lots  for  school  purposes  in 
towns  or  villages. 


9378.  Terms  of  application  for  exchaagc 

9379.  Notice  to  be  published. 
9280.    Consummation  of  exchange. 


Subdivision  XVII.    Sbwbrs. 


Citibs  op  Fibst  Ct^ss,  First  Grade. 

9281.    Trunk  sewers,  levy  for. 

9383.     Fund  for  such    sewers;   expenditures 

from. 
9383.    Tapping  same  by  private  persons;  powers 

of  board  of  public  affairs ;  assessments 

on  abutting  lands,  etc. 
9284.    Completion  of  old  and  construction  of 

new. 

9385.  Powers  and  duties  of  board  of  public 

affairs  in  making  such  improvements. 

9386.  Repeals. 

9387.  Board  of  public  affairs  to  construct  sew- 

ers. 

9388.  Bonds  may  be  issued. 

9389.  Advertising  for  bids  for  sale  of  bonds. 

Cities  oi^  First  Class,  Second  Gradb. 


939a 

939«- 
9393. 
9293- 
9294. 

9295- 
9296. 
9297. 
9394- 
9299- 
9300. 
9301. 

9303* 
OVH- 


Board  of  improvement  to  devise  plan  of 

sewerage. 
Powers  of  commissioners  of  sewers. 
How  appointed;  term. 
Board  to  appoint  engineer. 
City  divided  into  districts. 
Main  sewers;  how  constructed  j  cost. 
Certain  improvements  to  be  designated. 
Plans  and  specifications. 
Notice  that  plans  have  been  filed. 
Plans  may  be  amended  or  corrected. 
Engineer  to  make  estimate,  etc. 
Sewers  to  be  constructed ;  ordinance  to 

specify  what. 
Cost  assessed,  how. 
How  property  assessed. 
What  property  may  be  exempt. 


9305.  Maximum  assessment  per  foot  front. 

9306.  Assessments  according  to  benefits ;  how 

made. 

9307.  Duties  of  assessors. 
930S.     Notice  of  assessment,  etc. 

9309.  Objections  to  be  filed  with  clerk. 

9310.  Council  may  set  aside  or  confirm  assei*- 

mcnts. 
93x1.     Proceedings,  when  set  aside. 

9312.  Council  may  correct  errors. 

9313.  Assessments  certified  to  auditor. 

9314.  Assessments  to  be  liens. 

9315.  Assessments  in  new  sewer  districts. 

9316.  Local  sewers ;  bow  constructed ;  asses** 

ments  for. 

9317.  Proceedings  for. 

9318.  When  lands  subdivided ;  assessment  to 

be  apportioned. 

9319.  House  connections. 

9320.  Cost ;  how  assessed. 

9321.  May  tap  sewer  to  drain  premises. 
9333.    Council  may  construct  mtches.^ 

9323.  May  repair  sewer,  ditch  or  drain. 

9324.  When  owner  of  real  estate  not  liable  for 

damaee  to  adjacent  property. 
9335.     Council  may  issue  bonds. 

Citibs  op  Second  Clas.s,  Third  Gradb. 
9326. 


9337- 
9328. 


9329. 
9330. 


Bonds  for  trunk  sewers ;  tax  levy  to 

„pay- 

Same. 

Said  cities  having  board  of  public  affiurs 

may  construct,  etc. 
Bonds  may  be  issued ;  limitations. 
Cost  to  be  assessed  equally  by  the  front 

foot 
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9331.    Auetsment  to  be  placed  on  duplicate. 

933a.    Assessment  to  be  uen  until  paid. 

1333.    Assessment;  how  paid. 

9334.    Applications  of  proceeds. 


Section 

9335*    Action  for  collectiMi  of  unpaid 
mcnts. 

9336.  Estimate  of  cost  to  be  made  by  cSty 

engineer. 

9337.  "Owner"  defined.  ' 


Subdivision  XVIII.    Stocks. 
(.S#/  §  10086  4t  9tq.\ 


Subdivision  XIX.    Strbbts 


9338.  When  state  is  liable  for  street  or  sewer 

assessments. 

9339.  Mode  of  assessing  state  realty. 

5^340.     Representative  of  state,  etc.,  in  case  of 

such  improvement. 
9341.     Apportionment   to  state    property  and 

payment  of  same. 
934a.     Sprinkling  and  sweeping  streets  in  front 

of  state  property. 

9343.  Construction,  maintenance.  etc.»  of  side- 

walk in  front  of  same. 

9344.  Statutory  provisions 

9345.  Street  improvements  in  certain  munici- 

palities, where  boundary  line  is  within 
line  of  streets. 

9346.  Assessments  in  such  cases. 

Certain  Cities  of  First  Class. 

9347.  Divided  into  districts  for  care  of  streets. 

9348.  Sealed  proposals;  terms  of  contract. 

9349.  Bids  for  dinerent  streets,  etc. 

9350.  Amount  and  condition  of  bond ;  rejec- 

tion of  bids,  etc. 

9351.  Contracts  to  be   performed   subject  to 

approval  of  board. 
9359.     Failure  to  perform  contracts,  etc. 

9353.  How  contractors  to  be  paid. 

9354.  Estimates;  levy  of  tax ;  tunds  not  trans- 

ferable. ^ 
9355-     Cancellation  of  part   of  contract  upon 
passage  of  ordinance  to  improve  \  un- 
expired contract;  rightsand  liabilities. 

9356.  No  increase  of  tax. 

9357.  As  to  repeals. 

9358.  Purchase  of  ipaterial,  etc.;   compensa- 

tion of  employes. 

9359.  Repairs  in  certain  districts. 

9)fio.  Board  in  certain  cities  to  supervise 
cleanine  of  streets;  may  advertise  for 
proposals. 


Cities  op  First  Class,  Third  Grade,  anik 
Second  Class,  First  Grade. 

9361.    Cleaning  and  sprinkling  streets;  careof 

shade  trees. 
9369.     Commissioners  may  be  appointed. 

9363.  Terms;  vacancies. 

Cities  op  Second  Class,  First  Grade,  amd- 
Certain  Villages. 

9364.  Improvement  of  streets  and  alleys. 

9365.  Council  may  issue  bonds. 

9366.  Negotiation  of;  amount  of  assesspient. 

9367.  Placed  on  tax  duplicate. 

9368.  Lien  on  property. 

9369.  How  paid  ;  subdivision  of  property. 

9370.  Use  of  funds. 

9371.  Board    of   improvements;    how  consti- 

tuted. 
937a.     Defects,  errors,  etc, 
9373-     "  Owner  "  defined. 

9374.  Certain  provisions  inapplicable. 

Cities  op  Second  Class,  Second  Gradb. 

9375.  Paving  of  certain  streets. 

9376.  •  Laws  governing  such  improvement. 
9377-     Bonds  for  same. 

9378.     How  and  by  whom  bonds  to  be  paidj, 

street  railway. 
9379-     G'^r  water,  and  sewer  connections. 

Certain  Cities. 

9380.  Planting  of  trees,  etc.,  in  avenue. 

9381.  Board  of  commissioners. 

9382.  Term,  vacancy,  etc. 


Subdivision  XX,    Water-works. 


9383.  Municipalities  in  certain  counties  may 
issue  bonds  to  lay  water  pipes. 

9384  Cities  oi  second  class,  second  grade, 
may  issue  bonds  to  improve. 

9385.  Tax  to  redeem  bonds  and  interest. 

9386.  Cities  of   second   class,   second  grade, 

may  issue  bonds  to  improve. 

9387.  Tax  to  redeem  bonds. 

9388.  Additional  machinery. 

9389.  Certain    cities    of   second    class,    third 

grade,  may  construct,  etc. 
939a     Tax  to  DC  levied  to  pay  interest. 
9391.     Report  of  trustees  to  council;  receipts 

from  water-works,  how  applied. 
9393.     Sinking  fund  for  payment  of  bonds. 

9393.  Plans,   etc.,  may  be  altered ;  effect  of 

same. 

9394.  Contracts  to  be  ratified  by  council. 

9395.  Moneys  under  exclusive  control  of  coun- 

cil. 

9396.  Assessment  of  cost  of  pipes ;  abutting 

property. 


9397.  Annual  levy ;  how  long  it  may  continne.- 

9398.  Power   of  taxation    not   restricted    hf 

present  limitations. 

9399.  Cities  of  second  class,  third  grade,  may 

enlarge ;  bonds,  etc. 

9400.  Same. 

9401.  Same. 

9402.  Levy  to  pay  principal  and  interest. 

9403.  Question  to  be  submitted  to  vote. 

9404.  Cities  of  second  class,  fourth  ^rade,  may 

contract  with  water  companies. 

9405.  Certain  cities  may  construct ;  vote  as  UK 

9406.  Tax  to  pay  interest  on  bonds. 

9407.  Annual  report  of  trustees  to  council. 

9408.  Control,  etc.,  o^  receipts  from. 

9409.  Council  may  modify  plans,  etc. 

9410.  Contracts  to  be  ratified  by  council. 

9411.  Moneys  under  control  of  council. 
941a.  Council  to  levy  tax  to  pay  cxpemet 
9413.  Limit  of  taxauoo. 
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SUBDIVISION  I.      ADVANCEMENT. 

An  Act  to  provide  for  the  government  of  cities  of  the  second  class  which 
may  become  cities  of  the  fourth  grade  of  tfu  first  class. 

[Passed  and  look  effect  March  30,  1888 ;  85  v.  130.] 

[9094]  §  I.    Be  it  encuted  by  the  General  Assembly  of  t)u  State  of  Ohio,  Laws  governing 
That  when  any  city  of  the  second  class  shall,  by  the  vote  of  the  peo-  Sihi'Vmly  bSome 
pie  thereof,  in  the   manner  provided  by  law,  become  a  city  of  the  cities  4th giade.ist 
fourth  grade  of  the  first  class,  it  shall  continue  to  be  governed  by  the  '''"'' 
laws  in  force  for  the  government  of  such  city  of  the  second  class  at 
the  time  the  change  in  grade  and  class  occurs,  until  the  enactment  of 
laws  for  the  government  of  cities  of  the  fourth  grade  of  the  first  class. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

,       SUBDIVISION  H.       BOARDS  OF  PUBLIC  AFFAIRS. 

An  Act  to  establish  an  efficient  and  non-partisan  board  of  public  affairs  in 
cities  of  the  second  class  third  grade  having  a  population  at  the  last  fed- 
eral census  of  tjvelve  thousand  one  hundred  and  twenty-two. 

[Passed  and  look  effect  February  7,  1889:  86  v.  16.] 

[9095]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  ^,^^^^^^„  f„  , 
That  in  cities  of  the  second  class  third  grade  having  a  population  at  Board  of  Public 
the  last  federal  census  of  twelve  thousand  one  hundred  and  twenty-  (^nf "  "  "•""'■ 
two,  there  shall  be  a  board  of  public  affairs,  composed  of  four  mem-  Am.  87  v.  t»fr-34. 
bers  to  be  appointed  by  the  governor,  who  shall  appoint  as  the  mem- 
bers of  such  board,  four  citizens  electors  of  said  city,  well  known  for 
their  intelligence,  and  integrity,  not  more  than  two  of  whom  shall  be 
of  the  same  jjolitical  party,  and  two  of  whom  of  different  political 
party  faith  and  allegiance,  shall  be  designated  to  serve  for  two  years, 
and  two  for  four  years,  and  thereafter  at  the  expiration  of  each  term 
and  at  each  period  of  two  years  the  governor  shall  appoint  two  mem- 
bers of  such  board  who  shall  be  designated  to  serve  for  four  years. 
All  vacancies  in  said  board  from  whatever  cause  .shall  be  filled  by  the 
governor  for  the  unexpired  term  and  shall  be  so  filled  that  not  more 
than  two  of  the  members  of  said  board  shall  be  of  the  same  political 
faith,  or  so  reputed.  The  members  of  said  board  before  enterihg  upon 
their  duties  shall  take  and  subscribe  an  oath,  which  shall  be  filed  and 
kept  in  the  office  of  the  city  clerk  of  said  city,  to  support  the  consti- 
tution of  the  United  States  and  the  state  of  Ohio,  and  in  all  their  offi- 
cial actions  and  judgments  to  aim  only  to  secure  and  maintain  an 
honest,  and  efficient  administration  of  public  affairs  free  from  partisan 
dictation  or  control.  All  members  shall  serve  until  their  successors 
are  appointed  and  qualified. 

[9096]  §  2.     All  powers  and  duties  connected  with  and  incident  power*  of  the 
to  the  appointment,  regulation,  government  and  control  of  the  police  board. 
force  and  the  fire   department  of  said  cities ;  the  cleaning,  repairing  *""■  *?  ''•  "*-34- 
and  improving  of  all  streets,  alleys,  avenues,  culverts,  bridges,  drains, 
ditches  and  sewers ;  the  control  and  superintendency  of  all  parks ;  and 
all  the  powers  and  duties  vested  by  law  in  the  board  of  health  in  said 
cities  shall  be  vested  in  said  board  of  public  affairs.     The  office  of  city 
commissioner,  and  said  board  of  health  are  hereby  abolished,  and  said 
board  of  public  affairs  shall  be  considered  in  all  respects  the  successor 
of  the  board  of  health  and  said  city  commissioner.     Said  board  shall 
VOL.  II — ^40 


Digitized  by 


Google 


Pi.  y,  Ch.  33 


2294 

MUNICIPAL  CORPORATIONS. 


§§  9097-9100 


The  mayor  to  pre- 
side at  the  meet- 
ings of  the  board. 
Am.  87  V.  1S6-34. 


appoint  a  superintendent  of  police,  and  a  chief  of  the  fire  depart- 
ment, who  may  also  be  required  to  perform  the  duties  now  required 
by  law  of  the  city  commissioner,  and  shall  employ  such  superintend- 
ents, laborers,  and  other  persons  as  it  may  deem  necessary  for  the 
cleaning,  repairing,  and  improving  of  the  streets,  alleys,  avenues, 
bridges,  etc.  They  shall  also  have  the  power  if  they  deem  it  for  the 
best  interest  of  the  city  to  let  said  cleaning,  repairing,  and  improving 
of  said  streets,  alleys,  avenues,  bridges,  etc.  to  contract,  having  first 
advertised  for  bids  therefor.  Said  advertisement  to  be  published  for 
ten  days  in  a  newspaper  of  general  circulation  in  said  cities,  and  said 
contract  awarded  to  the  lowest  and  best  responsible  bidder.  Said 
board  may  reject  any  and  all  bids  and  re-advertise. 

[9097]  §  3.  The  mayor  of  the  city  may  be  present  and  when  pres- 
ent shall  preside  at  the  meetings  of  the  board  of  public  affairs,  but  he 
shall  not  be  a  member  thereof,  nor  shall  he  have  any  vote  in  the  pro- 
ceedings of  the  board,  excepting  that  in  case  the  board  upon  their  first 
meeting  for  organization  after  the  passage  hereof  as  by  this  section 
provided  to  be  held,  shall  be  unable  to  agree  by  a  majority  vote  upon 
the  appointment  of  an  acting  president,  superintendent  of  police,  chief 
of  the  fire  department,  and  secretary  of  the  board  of  public  affairs, 
or  either  of  them,  the  mayor  presiding  shall,  after  twenty  ballots  upon 
any  of  said  appointments,  have  been  taken  without  a  resulting  appoint- 
ment, cast  the  deciding  vote  upon  such  appointment.  Within  five 
days  after  the  appointment  and  qualification  of  the  original  board  ap 
pointed  pursuant  hereto,  said  members  and  the  mayor  shall  meet  at 
the  call  of  the  mayor,  and  at  said  meeting  shall  effect  an  organization 
of  said  board  by  the  selection  of  an  acting  president,  and  a  secretary 
thereof,  a  superintendent  of  police  and  a  chief  of  the  fire  department. 
Said  president  shall  preside  at  the  meetings  of  said  board  in  the  ab- 
sence of  the  mayor,  and  perform  such  other  duties  as  may  be  pre- 
scribed. 

[9098]  I  4.  Meetings  of  the  board  of  public  affeirs  for  the  transac- 
tion of  busmess  shall  be  held  in  the  council  chamber  of  said  cities  upon 
some  particular  day  to  be  designated  by  them.  And  at  such  other 
times  as  two  of  said  board  shall  call  a  meeting  of  said  board,  by  writ- 
ten notice  filed  with  the  secretary  of  the  board,  whose  duty  it  shall  be 
forthwith  to  notify  the  other  members  of  said  board,  of  the  time  of 
such  meeting.  A  majority  of  the  board  shall  be  a  quorum  for  the 
transaction  of  business,  but  the  mayor  shall  not  be  counted  to  make 
such  quorum,  and  it  shall  require  an  affirmative  vote  of  the  majority 
of  the  board  to  pass  any  measure  or  authorize  any  act  by  the  board. 

19099]  §  5.  The  compensation  of  each  member  of  the  board  of 
)lic  affairs  shall  be  two  hundred  and  fifty  dollars  per  annum,  and 
the  secretary  thereof  shall  receive  a  salary  not  to  exceed  five  hundred 
dollars  per  annum,  provided  that  if  one  of  the  members  of  said  board 
is  elected  secretary  he  shall  not  receive  any  salary  as  such  member. 
The  secretary  shall  keep  the  records  of  such  board,  have  charge  of 
the  office  of  the  board,  shall  perform  such  duties  as  are  required  of 
him  by  the  board,  and  may  be  removed  by  the  board  at  any  time. 
The  secretary  shall  give  bond  in  the  sum  of  five  thousand  dollars  con- 
ditioned for  the  faithful  performance  of  his  duties,  and  for  the  faithful 
accounting  for  all  moneys  that  may  come  into  his  hands  as  such  secre- 
tary. Said  bond  to  be  approved  by  the  board  and  filed  with  the  clerk 
of  said  cities. 

[9100]  §  6.  The  board  of  public  affairs  shall  appoint  all  policemen 
and  all  officers  foi  the  police  force.     Appointments  shall  be  made 


Where  meetings  of 
board  to  be  held. 

Am.  87  V.  126-34. 


ComMnsation  of 
members  of  board 
and  secretary. 

Am.  87  V.  196-34. 


Beard^  to  appoint 
all  policemen  and 
yebce  officers. 
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without  reference  to  party  opinions  or  affiliations.     All  appointments  Am.  87  v.  ia6-3*. 
of  oflScers  for  theptolice  force,  excepting  the  superintendent  of  police, 
shall  after  the  first  appointments  of  such  officers  made  hereunder,  be 
by  promotion  from  the  grade  next  below. 

[9101]  §  7.     The  board  of  public  affairs  shall  within   sixty  da)rs  Police  force,  hoir 
after  their  first  regular  meeting  as  provided  in  section  three  of  this  •Jpp""'"''- 

^        f  ,«.  1  r  .1  Am.  87  V.  iso-34. 

act,  appomt  a  police  force  and  officers  thereof,  pursuant  to  the  pro- 
visions of  this  act  and  the  present  police  force  and  the  officers  thereof 
in  such  cities  shall  continue  as  such  under  the  control  and  manage- 
ment of  the  board  of  public  affairs  appointed  hereunder,  only  until 
the  appointment  and  qualification  of  such  new  force  and  officers;  but  1 

the  superintendent  of  police  shall  immediately  upon  his  appointment 
and  qualification  enter  upon  his  duties ;  and  as  the  appointment  of 
officers  and  members  of  the  force  are,  within  said  sixty  days  made  by 
said  board,  such  officers  and  members  may  be  designated  to  take  the 
place  of  officers  and  members  of  corresponding  rank  on  the  present 
force,  who  may  be  thereupon  forthwith  discharged  by  the  board. 
Appointments  of  officers  and  members  of  the  new  force  may  be  made 
agreeably  to  the  provisions  of  this  act,  from  officers  or  members  of 
the  present  force,  or  from  the  electors  of  such  city. 

[9103]  §  8.  The  board  of  public  affairs  shall  have  power  to  appoint  How  appointmeau 
a  superintendent  of  police,  a  captain  of  police,  and  also  regular  or  ^XmT^\t6- 
compensated  patrolmen,  not  exceeding  one  to  each  seven  hundred 
and  fifty  inhabitants  of  such  city.  The  board  may  appoint  any  patrol- 
men on  probation,  and  may  discharge  those  so  appointed  at  any  time 
within  six  months  from  the  date  of  appointment ;  provided,  that  if 
patrolmen  so  appointed  on  probation  and  discharged  shall  demand  it, 
the  cause  of  his  discharge  shall  be  assigned  him  by  the  board  in  writ- 
ing. The  board  shall  have  power,  in  ca.se  of  emergency  or  special 
necessity,  to  appoint  as  many  additional  patrolmen  as  it  shall  think 
proper,  which  appointment  shall  continue  only  during  the  continuance 
of  such  emergency  or  special  necessity,  as  determined  to  exist  by  the 
board.  The  board  shall  appoint  necessary  station-hovjse  keepers, 
clerks,  and  other  subordinates  necessary  to  the  efficient  administration 
of  the  police  laws  and  regulations,  within  the  scale  of  the  powers  of 
said  board.  The  board  may  appoint  persons  of  suitable  character, 
who  may  be  in  the  employment  of  the  city  in  other  branches  or  de- 
partments, special  patrolmen  or  policemen ;  but  such  patrolmen  or 
policemen  shall  not  be  paid  for  their  services  as  such  from  the  public 
fund  of  the  city  or  county  treasury ;  and  such  special  patrolmen  or 
poHcemen  shall  possess  the  same  powers  as  the  regular  patrolmen, 
and  shall  obey  the  rules  governing  the  police  force,  and  conform  to 
its  general  discipline. 

[91031  §  9.     The  qualification,   enumeration,   and  distribution   of  ^ay  make  rules  a> 
duties  of  each  member  and  officer  of  the  police  force  shall  be  particu-  «<>  qualifications, 
larjy  defined  and  prescribed  by  rules  and  regulations  of  the  board  of  Am.  87'v'7^«'^'^ 
pubUc  affairs  not  inconsistent  with  the  further  provisions  hereof.    Each 
member  and  officer  of  the  police  force,  the  secretary  of  the  board, 
and  each  appointee  of  the  board  in  any  capacity  shall  be  an  elector 
of  the  city  in  which  he  is  appointed,  and  able  to  read  and  write  the 
English  language  understandingly.     No  person  shall  be  appointed  a 
member  or  officer  of  the  police  force,  unless  he  is  well  known  to  be  a 
man  of  sobriety  and  integrity,  and  has  been  and  is,  an  orderly  and 
law-abiding  citizen.    .No  man  shall  be  appointed  as  member  or  officer 
of  the  police  force  who  has  been  convicted  of  any  felony,  or  who  has 
been  convicted  of  any  misdemeanor  within  three  years  previous  to 
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his  appointment,  or  has  been  engaged  in  any  unlawful  calling  or  has 
pursued  any  calling  in  a  manner  forbidden  by  law ;  nor  shall  any  per- 
son be  appointed  a  member  or  officer  of  said  force  on  account  of  any 
political  partisan  service  rendered  by  him  or  [on]  account  of  political 
sentiments  or  affiliations ;  nor  shall  any  officer  or  member  of  said 
force  be  discharged  or  removed,  or  reduced  in  grade  or  pay,  for  any 
political  or  partisan  opinion.  Their  appointment  and  continuance 
upon  said  police  force  shall  depend  solely  upon  their  willingness  and 
ability  to  enforce  the  law.  All  appointments  on  the  police  force  here- 
under, of  officers  or  members  thereof,  shall  continue  during  good  be- 
havior, and  continued  ability  fully  to  discharge  the  duties  of  the  p)osi- 
tion.  The  board  of  public  affairs  shall  have  power  to  call  for  infor- 
mation, to  summon  applicants  for  appointment  before  them  for 
examination  as  to  their  fitness,  to  summon  witnesses  and  to  take  any 
other  lawful  means  which  shall  enable  them  to  form  a  correct  and  in- 
telligent judgment  as  to  the  fitness  of  ^plicants.  No  member  or 
officer  of  the  police  force  shall,  after  his  appointment  by  the  board  as 
herein  directed,  be  removed  from  the  force  or  reduced  in  grade  or 
pay  for  any  reason,  except  inefficiency,  misconduct,  insubordination, 
or  violation  of  law ;  except  that,  in  the  case  of  patrolmen  appointed 
on  probation,  their  discharge  within  six  months  from  their  appoint- 
'  ment  shall  be  in  the  discretion  of  the  board. 
Concerning,  [9104]  §  lo.     Any  person   may  prefer  charges,   which   shall   be 

memllrof^Hce    signed  by  the  person  making  same,  against  an  officer  or  member  of 
<<>"•«•  the  police  force,   which  charges  shall  be  filed  in  the  office  of  the 

Am.  87  V.  ia6-34.  mayor,  and  be  by  him  communicated  without  delay  to  the  board  of 
public  affairs,  whose  duty  it  shall  be  to  investigate  and  decide  upon 
said  charges.  It  shall  be  the  duty  of  the  mayor,  whenever  probable 
cause  appears,  to  prefer  charges  against  any  member  or  officer  of 
the  force,  whom  he  believes  to  have  been  guilty  of  any  conduct  justi- 
fying his  removal  or  punishment  in  the  interest  of  public  order,  in  any 
case  where  charges  have  been  made  against  an  officer  or  member  of 
the  force,  the  mayor  or  board  may  suspend  from  duty,  or  from  both 
pay  and  duty,  the  officer  or  member  against  whom  such  charges  have 
been  made ;  and  such  suspended  officer  or  member  shall  not  be  ])laced 
upon  duty  or  allowed  pay  after  suspension  therefrom,  pending  the 
action  of  the  board  upon  such  charges.  All  charges  against  members 
or  officers  of  the  police  force  shall  be  forthwith  filed  by  the  mayor  in 
the  office  of  the  board  of  public  affairs,  and  within  three  days,  after 
such  filing,  the  board  shall  proceed  to  hear  and  examine  said  charges. 
All  charges  shall  be  taken  as  denied,  and  the  hearing  shall  be  sum^ 
mary,  and  without  pleading,  and  the  action  of  the  board  thereon  shall 
be  final.  A  record  of  charges  and  findings  shall  be  made  by  the 
board,  and  kept  in  their  office.  •  The  board  shall  have  power  to,  and 
shall  issue  subpoenas  attested  in  the  name  of  the  acting  president 
of  the  board,  to  compel  the  attendance  of  witnesses,  to  administer 
oaths,  and  generally  shall,  for  the  purpose  of  such  hearing,  have  and 
exercise  the  powers  and  duties  of  justices  of  the  peace  in  civil  cases, 
so  far  as  the  same  are  applicable.  If  on  such  hearing,  the  charges 
are  sustained  the  officer  or  member  of  the  force  shall  pay  the  costs  of 
such  proceedings,  and  the  same  may  be  deducted  and  withheld  from 
his  pay.  The  board  may  discharge,  suspend,  or  reduce  the  grade  and 
pay  of  any  person  found  guilty  as  above.  No  officer  or  member  of 
the  police  force  who  has  been  found  guilty  and  discharged,  shall  evei 
be  eligible  for  re-appointmept  to  the  force  in  any  capacity  whatever, 
unless  it  shall  be  afterwards  proved  to  the  board  that  their  decisioD 
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was  erroneous  and  that,  in  fact,  he  was  not  guilty  of  the  offense  for 
which  he  was  dismissed. 

[9105]  8  "•     The  superintendent  of  police  shall  receive  a  salary  isai»ry  of  poUce 
not  exceeding  one  thousand  dollars  per  annum ;  each  captain  of  police  °f^"^    ^. 
shall  receive  a  salary  not  exceeding  eight  hundred  dollars  per  annum ;    "•*'''•'    ^^ 
and  the  pay  of  each  patrolman  shall  not  exceed  the  sum  of  seven  hun- 
dred and  twenty  dollars  per  annum. 

[9106]  §  1 2.     The  salaries  of  officers  and  pay  of  patrolmen  pro-  g^^jj  ,„  g,  j^. 
vided  for  in  section  eleven  hereof,  shall  be  fixed  by  the  board  of  pub-  rie»  of  poUce. 
lie  affairs  and  shall  be  paid  monthly  to  each  person  entided  thereto.  *"•  *^ "  "*"3<- 
The  salary  of  the  secretary  of  the  board  shall  be  paid  monthly ;  and 
the  salaries  of  the  members  shall  be  paid  quarterly.     The  compen- 
sation of  station-house  keepers  and  other  subordinates  shall  be  fixed 
by  the  board,  and  shall  be  paid  monthly. 

[91071  §  13.  No  officer  or  member  of  the  police  force  shall,  for 
his  own  Denefit  under  any  pretense  whatever,  receive  or  share  in  any  ?»?« to'receTve 
present,  fee,  gift,  or  emolument  for  public  services,  other  than  the  "^  "'v''*'^j^ 
regular  salary  and  pay,'  except  by  the  consent  of  the  board,  and  super-  AnTs^^iS!^ 
intendent,  publicly  given;  nor  shall  any  officer  or  member  share  in  or 
receive  any  fee,  gift,  or  reward  from  any  per.son  who  may  become  bail 
for  any  arrested,  accused  or  convicted  person,  or  may  become  surety 
for  any  such  pierson  on  error  to  judgment  or  decision  of  any  court 
or  magistrate,  or  any  fee,  gift  or  reward,  in  any  case  from  an  attor- 
ney-at-law  who  may  prosecute  or  defend  any  person  arrested  or  prose- 
cuted for  any  offense  within  the  county  within  which  such  city  may  be 
situated ;  nor  shall  any  officer  or  member,  either  directly  or  indirectly 
interest  himself  or  interfere  in  any  manner  whatever  in  the  employ- 
ment of  any  attorney  to  aid  in  the  defense  of  any  person  arrested  or 
accused ;  and  for  any  violation  of  either  of  the  foregoing  provisions, 
the  person  or  persons  so  offending  shall  be  immediately  removed  from 
the  police  force. 

[9108]  ^14.     The  board  of  public  affairs  shall  possess  full  power  The  board  tohar* 
and  authority  of  the  police  organization,  government,  appointment  and  organtzation^'*''" 
discipline  within  such  city,  and  shall  have  possession  and  control  of  Am.  87  v.  116-34. 
all  property,  books,  records  and  equipments  belonging  to  the  police 
department  or  under  the  control  of  the  police  authorities.     In  case  of 
riot  or  insurrection,  or  any  like  emergency  within  such  city,  which  in 
the  judgment  of  the  mayor  requires  the  intervention  of  the  police 
force,  he   shall   have  the   power  to  call  out   the   whole  force  and 
control  the  same  and  the  officers  thereof,  during  the  emergency. 

[9109]  §  15.     It  shall  be  the  duty  of  the  mayor,  the  board  of  pub-  Duty  of  mayor, . 
lie  affairs  and  of  the  police  force  hereby  constituted  at  all  time  of  the  force!  '""^ '""" 
day  and  night,  within  the  boundaries  of  the  city,- to  preserve  the  pub-  Am.  87  v.  va-m- 
lie  peace,  prevent  crime,  arrest  offenders,  protect  rights  of  persons 
and  property,   guard    the    public    health,    preserve  order,    remove 
nuisances  existing  in  public  streets,  roads,  places  and  highways,  report 
all  leaks  or  other  defects  in  water  pipes  and  sewers,  to  the  proper  au- 
thorities, to  provide  a  proper  force  at  every  fire,  in  order  that  thereby 
the  firemen  and  property  may  be  protected,  to  protect  strangers  and 
travelers  at  railroad  stations,  and  generally  to  obey  and  enforce  all 
ordinances  of  the  city  council,  and  criminal  laws  of  the  state,  and  of 
the  United  States,  and  perform  such  duties  as  sanitary  police  as  may 
be  required  by  the  rules  and   regulations  of  the  board  of  public 
affairs. 

[9110]  §  16.     Each  officer  and  member  of  the  police  force,  before  Members  of  poUc* 
entering  upon  the  discharge  of  his  duties,  shall  take  an  oath  before  uforeeMering 
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upon  discharge  of 
duties. 
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Board  to  prepare 

manual  for  police 

force. 

Am.  87  V.  1 36-34. 


City  to  be  divided 
into  precincts. 
Am.  87  r.  126-34. 


Board  may  appoint 
private  patrolmen. 
Am.  87  V.  X36-34. 


Written  return  to 
be  made  of  arrests. 


the  mayor,  who  is  hereby  authorized  and  empowered  to  administer  the 
same,  to  well  and  faithfully  discharge  the  duties  of  his  office,  which 
oath  shall  be  subscribed  by  the  person  taking  it,  and  shall  be  filed 
and  preserved  in  the  office  of  the  board  of  public  affairs.  The  super- 
intendent of  police  shall  give  a  bond  for  the  faithful  discharge  of  his 
duties,  in  the  sum  of  three  thousand  dollars,  to  be  approved  by  the 
board,  which  bond  shall  be  filed  with  the  secretary  of  the  board,  and 
thereafter  under  the  direction  and  control  of  the  board,  such  superin- 
tendent of  police  shall  have  command  and  control  of  the  police  force 
of  such  city.  Each  regular  captain  of  police,  and  each  regular  patrol- 
man shall  give  a  bond  in  the  sum  of  one  thousand  dollars,  each  of 
said  bonds  shall  require  the  approval  of  the  board  of  public  affairs,  , 
shall  be  conditioned  for  the  faithful  discharge  of  the  duties  of  the  per- 
son giving  the  same,  and  shall  be  filed  in  the  office  of  said  board  duly 
approved,  before  the  person  giving  the  same  shall  enter  upon  the  dis- 
charge of  his.  duties. 

[9111]  H  17.  The  board  shall  cause  to  be  prepared  a  convenient 
manual,  containing  a  compend  of  all  the  laws  and  ordinances  which 
the  police  force  is  required  to  obey  or  enforce ;  and  such  instructions 
as  shall  aid  them  in  the  intelligent  discharge  of  their  duty.  Each 
officer  and  member  of  the  force  shall  be  supplied  with  a  copy,  for  the 
preservation  of  which  he  shall  be  held  responsible  as  for  other  public 
property.  It  shall  be  the  duty  of  every  officer  and  member  of  the 
force  to  make  himself  acquainted  with  the  directions  contained  in  the 
manual,  and  in  every  way  to  become  familiar  with  all  the  duties  of 
his  position.  The  superintendent  shall  be  especially  charged  with  the 
duty  of  instructing  members  and  officers  of  the  force  in  their  duties, 
and  from  time  to  time  examining  them  as  to  their  knowledge  of  the 
requirements  of  their  position.  It  shall,  furthermore,  be  the  duty  of 
the  board  of*  public  affairs,  at  least  twice  in  each  year,  to  require  the 
examination  and  inspection  of  the  entire  force,  and  for  this  purpose 
the  board  shall  appoint  one  of  its  members  an  examiner  to  assist  the 
superintendent  in  such  general  examinations.  Gross  ignorance  of  the 
laws  and  regulations  governing  the  police  force,  after  six  months' 
service  as  officer  or  member,  shall  be  deemed  conclusive  proof  of  in- 
efficiency, and  shall  require  the  removal  of  such  officer  or  member  of 
the  force. 

[9112]  §  18.  It  is  hereby  made  the  duty  of  the  board  of  public 
affairs  wnere  the  same  has  not  already  been  done,  for  more  effectually 
distributing  and  enforcing  its  police  government  and  discipline,  to  di- 
vide the  city  into  precincts  without  regard  to  ward  bounding[s]  to  pro- 
mulgate all  regulations  or  orders  through  the  superintendent  of  police, 
and  the  police  force  shall  respect  and  obey  the  superintendent,  subject 
to  the  rules  and  regulations  and  general  orders  of  the  board. 

[911'1]  §  19.  The  board  of  public  affairs  may,  on  the  application 
of  any  person  who  shows  the  necessity  thereof,  appoint  any  number 
of  private  patrolmen  to  do  duty  at  any  place  within  the  city  at  the 
charge  and  expense  of  the  person  by  whom  the  application  is  made ; 
and  the  patrolman  so  appointed,  after  being  sworn,  shall  lie  subject  to 
the  orders  of  the  board  of  public  affairs,  and  shall  obey  the  rules  and 
regulations  of  said  board,  and  conform  to  its  general  discipline,  and 
to  such  other  special  regulations  as  may  be  made,  and  shall  wear  such 
dress  or  emblem  as  the  board  may  direct,  and  during  their  term  of 
holding  appointment  they  shall  possess  all  the  powers  and  privileges, 
and  perform  all  the  duties  of  the  patrol  force  herein  prescribed. 

[9114]  §  20.     Every  case  of  arrest  shall  be  made  known  to  the  offi- 
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cer  upon  duty,  by  the  person  making  the  same,  and  it  shall  be  the  *"• '» "  "*-34' 
duty  of  said  officer  as  soon  as  practicable  after  such  notice,  to  make  a 
written  return  thereof,  according  to  the  rules  and  regulations  of  the 
board  of  public  affairs,  together  with  the  name  of  the  party  arrested, 
the  offense,  the  place  of  arrest  and  the  place  of  detention. 

[91151  §  21.     The  superintendent  of  police  shall  make  to  the  sec-  Superintendent  oi 
retary  of  the  board  daily  reports  of  such  facts  as  may  come  to  his  5a!i"reports.' 
knowledge  from  the  patrolmen ;  and  the  secretary  shall  make  to  the  Am.  87 ».  «6-m. 
board  monthly  reports  in  writing  of  the  police  forcQ,  with  such  statis- 
tics and  suggestions  as  he  may  deem  advisable  for  the  enforcement  of 
public  government  and  discipline,  and  the  board  shall,  on  the  first  day 
of  March  in  each  year,  report  in  writing  the  condition  of  the  police  to 
the  city  council. 

[9116]  §  22.     No  person  holding  office  under  this  act  shall  be  liable  Exemptions  under 
to  military  or  jury  duty,  or  to  arrest  on  civil  process,  or  to  service  of  "J"  *"• 
s\ibpoenas  from  civil  courts,  while  actually  on  duty.  •    ""•'''    ^ 

[9117]  §  23.     Every  officer  and  member  of  the  police  force,  while  As  to  uniforms  an4 
on  duty,  shall  wear  a  uniform,  to  be  prescribed  by  the  board,  and  ^^"\  „^ 
shall  at  all  times  in  public  wear  a  badge  of  his  office  to  be  furnished 
by  the  board. 

[9118]  §  24.     No  officer  or  member  of  the  police  force,  under  pen-  Notice  of  resign» 
alty  of  forfeiting  the  pay  which  may  be  due  him,  shall  withdraw  or  "°° '"  •"  «■"«"• 
resign,  unless  he  shall  give  two  weeks'  notice  thereof  in  writing  to  the  ^'"'  *'  "■  "^^■ 
superintendent  of  police. 

[9119]  §  25.     The  superintendent  of  police  shall  detail,  on  the  day  poUce  on  eiectio 
of  any  election  in  said  city,  one  or  more  patrolmen,  as  he  may  deem  day. 
necessary  to  each  election  poll  to  aid  in  the  preservation  of  order,  and  Am.  87  y.  H6-34. 
the  protection  of  voters  and  challengers,  and  such  patrolmen  shall  be 
subject  to  the  lawful  orders  of  the  judges  of  said  election,  given  for 
the  enforcement  of  law,  and  for  the  protection  of  the  rights  of  elec- 
tors, and  the  preservation  of  the  purity  of  the  ballot. 

[9130]  §  26.    When  a  crime  is  committed  in  such  city  whether  the  superintendent  t» 
person  accused  or  suspected  flees  from  justice  or  not,  the  superintend-  report  crimes. 
ent  of  police  shall  immediately  report  to  the  board  all  the  facts  that  *""  *'  *  "*"^" 
may  have  come  to  his  knowledge  concerning  the  offense,  or  the  ac- 
cused or  suspected  person ;  and  the  board  of  public  affairs  may,  in  its 
discretion  authorize  any  person  belonging  to  the  force  to  pursue  and 
arrest  such  accused  or  suspected  person,  and  return  him  to  the  proper 
criminal  court. 

[9121]  ^27.  All  moneys  collected  by  the  mayor  or  police  court  contingent  fund, 
of  such  cuy  on  account  of  the  service  by  the  police  force  of  writs  Am.  8?  v.  156-34. 
issued  by  such  court  or  mayor,  shall  be  monthly  paid  to  the  board  of 
public  affairs,  and  shall  constitute  a  fund  to  be  called  the  contingent 
fund,  which  shall  be  paid  by  said  board  into  the  city  treasury,  and  out 
of  which  funds  shall  be  paid,  so  far  as  practicable,  all  incidental  or  ex- 
traordinary expenses  incurred  by  the  board. 

[9123]  §  28.     Said  board  of  public  affairs  shall  within  sixty  days  Board  to  appoint 
after  its  first  regular  meeting  appoint  members  of  a  [the]  fire  depart-  n>e»i>e"  of  fire 
ment,  to  consist  of  six  stationary  men,  nine  runners,  three  drivers,  Am"87"'"n«-34. 
and  one  hook  and  ladder  company  consisting  of  one  captain,  one 
steersman,  and  four  ladder  men ;  and  shall  prescribe  rules  and  regula- 
tions for  the  government  of  the  same.     All  said  appointments  to  be 
made  without  regard  to  party  opinions  or  affiliation.     The  chief  of  the 
fire  department  shall  have  command  and  control  of  the  members  of 
said  fire  department,  under  the  direction  and  control  of  the  board 
of  public  affairs.     Each  member  of  said  fire  department,  before  enter- 
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in^  upon  the  discharge  of  his  duties,  shall  take  an  oath  that  he  will 
faithfully  observe  and  obey  the  laws  and  ordinances  of  said  city,  and 
the  rules  and  regulations  of  said  department. 
Salaries  of  officer!      [9123]  §  29.     The  chief  of  said  fire  department  shall  receive  a  sal- 
of  fire  dep^ment.  ^^y  j^^j  exceeding  eight  hundred  dollars  per  annum ;  each  stationary 
7  V.  >    34-    ji^g^jj^  driver,  and  steersman  shall  receive  a  salary  not  exceeding  six 
hundred  and  sixty  dollars  per  annum ;  each  runner  shall  receive  a  sal- 
ary not  exceeding  one  hundred  and  fifty-six  dollars  per  annum ;  each 
ladderman  shall  receive  a  salary  not  exceeding  eighty-four  dollars  per 
annum ;  and  the  captain  of  the  hook  and  ladder  company  shall  receive 
a  salary  not  exceeding  one  hundred  and  twenty  dollars  per  annum ;  to 
be  paid  monthly  out  of  the  city  treasury  on  the  order  of  said  board 
of  public  affairs.     Said  chief  of  the  fire  department  shall  give  a  bond 
for  the  faithful  discharge  of  his  duties  in  the  sum, of  three  thousand 
dollars;  and  each  member  of  said  fire  department  shall  give  bond 
.conditioned  for  the  faithful   discharge  of  his   duties,  in  the  sum  of 
one  thousand  dollars.     Said  bonds  to  be  approved  by  the  board. 
Board  to  control         [9134]  §  30.     Said  board  of  public  affairs  shall  have  possession  and ' 
partmMt"^ *'"''*'  coi^trol  of  all  property,  fire  engines,  horses,  wagons,  etc.,  and  the  fire 
Am.  87  V.  1*6-34.     alarm  telegraph,  and  everything  connected  with  said  fire  department. 
Expenses  of  de-         [9126]  §  31.     The  uecessary  cost  and  expense  of  providing  for,  and 
§oard''how""sSd'     ^^  maintenance  of  the  several  departments,  under  the  control  of  the 
Am  87  V  126-34.     board  of  public  affairs  shall  be  a  city  charge,  and  all  moneys  now  in 
the  city  treasury  to  the  credit  of  the  street,  bridge  and  fire  deiJart- 
roent,  and  police  funds  shall  be  subject  to  the  order  of  said  board  of 
public  affairs.     And  said  board  shall  on  or  before  the  first  day  of 
May  in  each  year  submit  to  the  city  council  for  approval,  an  estimate 
in  detail  of  the  costs  and  expenses  of  providing  for  and  maintaining 
the  several  departments  under  the  control  of  said  board  of  public 
affairs,  and  the  city  council  shall  provide  for  the  same  in  the  general 
assessment  and  the  money  when  collected  shall  be  paid  into  the  city 
treasury  and  shall  be  drawn  therefrom  on  the  warrant  of  the  secretary 
of  said  board  of  public  affairs,  countersigned  by  the  acting  president 
thereof,  which  warrant  shall  be  drawn  upon  the  city  treasurer  against 
the  proper  fund,  shall  be  made  payable  to  the  order  of  the  person  or 
persons  entitled  to  receive  said  moneys,  and  shall  state  the  fund  to 
which  it  is  chargeable.    Said  board  shall  audit  all  claims  created  under 
existing  laws,  and  the  same  when  thus  audited  shall  be  paid  in  the 
manner  provided  for  the  payment  of  expenses  incurred  under  this  act. 
Application  of  cer-      [9126]  §32.     That  Sections   1953,  1954,  1955,  1956,  1957,   1963, 

AmTr^e-        '9^"^'  '9''''  ^9'^'  '9^°'   '9^?'  **'"  '^^  Revised  Statutes,  be  and  the 
m.  7  V.  12  34.    gj^jjjg  jjyg  hereby  made  applicable  to  cities  of  the  second  class  and 

third  grade  having  a  population  at  the  last  federal  census  of  twelve 
thousand  one  hundred  and  twenty-two,  as  though  .said  sections  were  in 
Repeal*.  '^is  act  repeated ;  that  section  1945  as  amended  April  19,  1881,  1998, 

,  as  amended  April  9,  1884,  1999,  2000,  2001,  2002,  2003,  2004,  2005, 

2006,  2007,  2008,  2009,  2010,  2011,  2012,  2013,  2014,  2015,  2016, 
2017,  2018,  2019,  2020,  2021,  2022,  as  amended  April  9,  1884,  be 
and  the  same  are  hereby  repealed,  in  so  far  as  they  may  apply  to  cities 
of  the  second  class  and  third  grade  having  a  population  at  the  last 
federal  census  of  twelve  thousand  one  hundred  and  twenty-two ;  that 
all  acts  £md  parts  of  acts  inconsistent  or  in  conflict  with  the  provisions 
of  this  act  be  and  the  same  are  hereby  repealed,  in  so  far  as  they  may 
apply  to  cities  of  the  second  class  and  third  grade  having  a  population 
at  the  last  federal  census  of  twelve  thousand  one  hundred  and  twenty- 
two;   and  that  all  ordinances  of  such  cities  aforesaid,  heretoforf 
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adopted  which  may  be  inconsistent  or  in  conflict  with  the  provisions 
of  this  act,  be  and  the  same  are  hereby  set  aside,  repealed  and  held 
for  nought,  in  so  far  as  the  same  are  inconsistent  or  in  conflict  with  the 
provisions  of  this  act. 

§  33.  This  act  shall  take  efiect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION  HI.       BOUNDARY  LINE. 

An  Act  concerning  villages  adjoining  each  other  on  opposite  sides  of  a  line 

of  railroad. 

[Passed  and  took  effect  March  31,  1881 :  78  v.  93.] 

[9127]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  Stale  of  Ohio,  Boundary  line  be. 
That  whenever  two  villages  adjoin  each  other  on  opposite  sides  of  the  jo'nln/'cldTorher 
line  of  any  railroad  in  any  county  containing  a  city  of  the  first  grade  °f!  °Pi5'°oa'J  ^'^" 
of  the  first  class,  the  boundary  line  between  such  villages  shall  be  Am.  88  v.  243. 
along  the  middle  of  the  right  of  way  of  said  railroad,  each  one  of  said 
villages  shall  have  jurisdiction  over  the  entire  width  of  the  right  of  way 
for  the  punishment  of  all  violations  of  ordinances  of  said  village  along 
the  said  boundary  line. 

§  2.     This  act  shall  take  eflect  on  its  passage. 

SUBDIVISION  IV.       CENSUS. 

An  Act  to  authorize  the  council  of  any  city  in  the  state  of  Ohio  to  take  its 
census  when  necessary,  between  the  years  of  taking  the  federal  census, 
and  on  filing  the  same  with  the  auditor  of  State,  said  census  to  be  re- 
garded as  the  official  state  census  of  said  city. 

(Passed  and  took  elTect  April  3,  1888 :  8;  v.  147.] 

[9128]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Authorizing  official 
That  the  council  of  any  city  of  said  state  be  and  is  hereby  authorized,  '?"."'  census  of 

,  .,  .,'•',.  ,  ^.  '  cities  to  be  taken. 

whenever  said  council  may  deem  it  necessary,  between  the  years  of 
taking  the  federal  census,  to  take  the  census  of  said  city,  after  the 
manner  prescribed  in  section  fifteen  hundred  .and  eighty-four  of  the 
Revised  Statutes  of  said  state  of  Ohio,  and  such  census  so  taken  shall 
be  filed  with  the  auditor  of  the  state  of  Ohio,  and  shall  be  known  as 
the  official  state  census  of  said  city. 

§  2.  This  act  shall  not  repeal  or  affect  sections  1582,  1583,  or  1584 
of  the  Revised  Statutes. 

§  3.  This  act  shall  take  effect  and  be  in  full  force  from  and  after 
its  passage. 

SUBDIVISION    v.       DREDGING. 

An  Act  to  authorize  cities  of  tfu  first  class,  second  grade,  to  advertise  for 
proposals  for  dredging  and  alter  into  contract  for  the  same. 

[Passed  and  took  eflfect  March  18.  1889;  86  v.  109.] 

[9129]  §  I.     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  cities,  first  cUiss, 
That  the  council  of  any  city  of  the  first  class,  second  grade,  is  hereby  <"=''°"^  s'/^A<y  may 

,.,,  -',.'  ,',  P.'..,-^    contract  fo- dredg. 

authorized  and  empowered  to  cause  proposals  to  be  advertised  for,  for  ing  navigable 
dredging  any  navigable  stream  within  the  limits  of  such  city,  for  a  " 
period  not  exceeding  five  years,  and  are  authorized  to  enter  into  a  con- 
tract for  such  dredging  for  one  or  more  years,  not  exceeding  five ;  pro- 
vided, that  the  amount  expended  each  year  for  dredging  shall  not 
exceed  the  current  revenue  for  such  purposes  in  each  year. 


streams. 
See  Sup. 
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(Section  37<»  not  to     [9130]  §  2.    The  certificate  of  the  city  auditor  ^hall  not  be  required 
"*''  upon  such  contract,  as  provided  for  in  section  2702  of  the  Revised 

Statutes,  if  the  same  shall  be  for  five  years ;  and  whenever  any  levy 
for  dredging  has  been  made  in  accordance  with  law,  the  money  to 
arise  therefrom  shall  be  deemed  in  the  treasury  for  such  purpose, 
within  the  meaning  of  section  2702. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION  VI.       FIRE   DEPARTMENT. 


Establishing  board 
fire  commissioners 
in  cities  of  third 
grade,  first  class. 


President  and  sec- 
retary. 


QuonuB, 


Meetings. 


Proce«dings. 


PIKE  COMMISSIONBRS   IN  CITIES  OF  FIRST  CLASS,  THIRD  GRADE. 

An  Act  to  establish  a  board  of  fire  commissioners  in  cities  of  tJu  third  grade 
of  the  first  class,  who  shall  fun-e  the  managanent  and  control  of  the  fire 
department. 

(Passed  and  took  eficct  February  3a,  1889 :  86  v.  54.] 

[9131]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  every  city  of  the  third  grade  of  the  first  class,  the  manage- 
ment and  control  of  the  fire  department  shall  be  vested  in  a  board 
of  fire  commissioners,  composed  of  four  members,  each  having  the 
qualifications  of  electors  of  such  city,  and  two  of  whom  shall  be  ap- 
pointed from  each  of  the  two  leading  political  parties  by  the  mayor  of 
each  such  city,  subject  to  the  approval  and  confirmation  of  the  com- 
mon council  thereof;  the  two'  of  said  commissioners  appointed  from 
the  same  political  party  shall  serve  for  one  and  three  years  respec- 
tively, and  the  two  of  said  commissioners  appointed  from  the  other 
p)olitical  party  shall  serve  for  two  and  four  years  respectively,  and  the 
term  of  office  of  each  shall  continue  until  his  successor  is  appointed, 
confirmed  and  qualified  as  herein  provided ;  and  annually  thereafter, 
the  mayor  of  each  such  city,  shall  in  like  manner  appoint,  subject  to 
the  approval  and  confirmation  of  the  common  council  thereof,  a  com- 
missioner of  like  qualifications  and  from  the  same  political  party  as 
the  commissioner  whom  he  is  to  succeed,  whose  term  of  office  shall 
be  four  years,  and  until  his  successor  is  selected  and  qualified  as  pro- 
vided herein.  Any  vacancy  in  said  board  shall  be  filled  for  the  unex- 
pired term  in  the  sarne  manner  and  subject  to  all  the  conditions 
herein  provided  for  a  full  term  commissioner;  and  all  members  of 
said  board  shall  take  an  oath  of  office  and  serve  without  compensa- 
tion. 

[9132]  §  2.  That  the  member  of  said  board  having  the  shortest 
term  to  serve  shall  be  the  jjresident  thereof,  and  the  chief  of  the 
fire  department  shall  serve  as  the  secretary  of  said  board  and  as  a 
part  of  his  duty. 

[9133]  §  3.  That  a  majority  of  the  members  of  the  board,  three 
members  thereof  being  always  necessary  to  constitute  a  majority,  .shall 
be  a  quorum  for  the  transaction  of  business,  but  no  appointment  of 
men  shall  be  valid  unless  approved  by  a  majority  of  the  members  of 
the  board,  and  the  vote,  in  making  such  appointments,  shall  be  by 
ayes  and  nays  and  fully  recorded  in  the  minutes  of  the  secretary. 

[9134]  §4.  That  the  board  shall  hold  regular  monthly  meetings; 
special  meetings  may  be  called  by  the  president  or  any  two  members 
of  the  board;  and  notice  of  each  special  meeting  shall  be  served  by 
the  secretary  upon  each  member  of  the  board  in  person,  or  by  leaving 
a  written  notice  of  the  same  at  his  place  of  residence. 

[9135]  §  5.  That  the  board  shall  cause  an  accurate  record  of  its 
proceedmgs  to  be  made  in  a  book  to  be  provided  for  that  purpose,  all 
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or  any  part  of  which,  or  a  copy  thereof,  shall  be  received  as  evidence 
when  certified  as  correct  by  the  president  and  secretary ;  and  a  ma- 
jority of  the  members  of  such  board  shall  be  necessary  to  order  the 
expenditure  of  money  or*  to  make  any  contract,  and  the  vote  thereon 
shall  be  taken  by  ayes  and  nays,  and  entered  upon  the  minutes. 

[9136]  §6.     That  the  board  shall  prescribe  the  duties  of  the  Duties,  rules  and 
officers  and  members  of  the  department,  and  from  time  to  time  make  "«"'»''<"»•• 
such  rules  and  regulations  for  the  government  of  the  force  as  may  be 
found  necessary,  which  said  rules  and  regulations  shall  have  the  force 
and  effect  of  ordinances,  when  approved  by  the  common  council. 

[9137]  §7.     That  the  board  shall  make  all  necessary  repairs  of  E„e„^,„„  h„, 
houses,  engines,  and  other  apparatus  belonging  to  the  department,  «nthomed. 
purchase  all  necessary  supplies,  and  contract  in  the  name  of  the  city 
for  tools,  hose  and  other  equipments ;  but  no  commissioner,  officer  or 
employe  shall  have  the  power  to  incur  any  liability  unless  authorized 
to  do  so  at  a  meeting  of  the  board. 

[9138]  §8.  That  the  board  shall,  on  the  last  Friday  of  April,  Ltvyofiax. 
annually,  certify  to  the  common  council  the  amount  necessary  to  be 
levied  on  the  tax  duplicate  for  the  support  of  the  department  for  the 
ensuing  year,  and  so  much  thereof  as  may  be  allowed  by  the  common 
council  (which  shall  not  be  reduced  below  one  and  one-half  (i^) 
mills  on  the  dollar  on  the  taxable  property  in  such  city)  shall  form  a 
part  of  the  tax  levy  and  be  placed  to  the  credit,  and  shall  be  used 
exclusively  for  the  use  of  the  fire  department ;  but  said  board  shall 
have  no  power  to  incur  any  liability  on  behalf  of  any  such  city  beyond 
the  amount  so  levied  and  set  apart,  and  all  claims  on  account  of  the 
department  shall  be  approved  by  a  majority  of  the  board,  and  when 
so  approved,  referred  to  the  common  council  for  payment. 

[9139]  §9.  That  the  board  shall  appoint  an  executive  officer,  chief  «re  depart- 
who  shall  be  known  as  the  chief  of  the  fire  department,  who  shall  JlSnted.'"*  '^^ 
serve  for  one  year,  and  until  his  successor  is  duly  appointed,  and  who 
shall  have  the  management  of  the  department  in  service,  and  they 
shall  also  appoint  such  members  and  employes  as  may  be  necessary 
for  the  efficient  management  of  the  department ;  and  said  board  may 
suspend,  without  notice,  and  may  discharge  [or  remove]  after  due 
notice  and  trial  said  chief  or  any  member  or  employe  for  inefficiency, 
or  for  other  good  and  sufficient  cause,  other  than  political ;  and  with- 
out cause,  upon  written  notice  given  thirty  days  prior  to  removal ; 
provided,  that  all  members  of  said  board  concur  in  said  discharge  or 
removal ;  and  all  votes  on  sus|>ensions  and  discharges  or  removals 
shall  be  by  ayes  and  nays,  and  fully  recorded  in  the  minutes. 

[9140]  §  10.     That  it  shall  be  the  duty  of  said  board  to  make  a  de-  Annual  re*ort  t* 
tailed  and  accurate  account  of  all  the  expenses  of  the  department,  with  ="""'='•• 
the  amount  appropriated  by  the  city  council  to  pay  said  expenses, 
which,  with  the  annual  report  of  the  chief,  giving  in  detail  the  doings 
of  the  department  during  the  year,  shall  be  presented  to  the  common 
council  at  the  last  regular  meeting  in  March  annually. 

[9141]  ^11.     That  the  fire  alarm  telegraph  shall  be  attached  to  and  Fi„  5j,„,  ,eje. 
be  a  part  of  the  fire  department,  and  be  under  the  control  and  subject  grapk. 
to  the  regulations  of  the  board,  which  shall  annually  appoint  a  super- 
intendent thereof,  and  such  other  officers  and  employes  as  may  be 
necessary. 

[9142]  §  12.     That  the  board  may  invest  the  chief  or  other  officer 
of  the  fire  department,  with  the  power,  and  impose  on  him  the  duty,  chief  fire°dep»rt^ 
to  be  present  at  all  fires;  investigate  the  cause  thereof;  examine  wit-"""- 
nesses  and  compel  their  attendance  and  production  of  books  and 
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Report  to  board. 


Board  shall  control 
property  fire  de- 
partment. 


papers,  and  to  do  and  perform  all  such  other  acts  as  may  be  neces- 
sary to  the  effective  discharge  of  such  duties. 

[9143]  §  13-  That  such  officer  shall  have  power  to  administer 
oaths,  make  arrest,  and  enter,  for  the  pufpose  of  examination,  any 
building  which,  in  his  opinion,  is  in  danger  from  fire ;  and  he  shall  re- 
port his  proceedings  to  the  board  at  such  times  as  may  be  required. 

[9144]  §  14.  That  immediately  after  the  organization  of  such  board 
of  fire  commissioners  in  any  such  city,  the  common  council  thereof 
shall  turn  over  to  said  board  all  the  property  belonging  to  the  fire  de- 
partment; and  the  officers  and  employes  of  said  department,  at  the 
time  said  board  shall  assume  control,  shall  hold  their  respective 
places,  subject,  however,  to  discharge  or  removal  as  hereinbefore  pro- 
vided. 
Salaries  of  ofscers  [9146]  §15.  That  the  board  shall,  annually,  recommend  to  the 
common  council  the  salaries  to  be  paid  to  the  officers  and  members 
/  of  the  department,  and  the  common  council  shall  thereupon  fix  such 
salaries,  but  at  no  greater  rate  than  thus  recommended ;  and  if  a  re- 
duction is  made  by  said  common  council  in  the  salaries  so  recom- 
mended, the  rate  per  cent,  of  reduction  shall  be  uniform  among  and 
apply  to  all  the  officers  and  members  of  the  department. 

[9146]  §  16.  That  the  provisions  of  sub-division  three  (3),  chapter 
two  (2),  division  eight  (8),  title  twelve(i2),  of  the  Revised  Statutes  of 
the  state  of  Ohio  shall  not  apply  to  cities  of  the  third  grade  of  the  first 
class,  except  as  to  matters  concerning  which  no  provision  is  made 
herein ;  and  this  act  shall  take  effect  on  its  passage. 


Exception. 


FIRB  COMMISSIONBRS  IN  CITIBA  OF  SECOND  CLASS,  SECOND  GRADE. 


Management  of 
fire  department 
vested  in  a  board 
of  four  commis- 
sioners. 


Terms  of  commis- 
sioners, vacan- 
cies, how  filled. 


An  Act  to  establish  a  board  of  fire  commissioners  in  cities  of  the  second  grade 
of  the  second  class,  who  shall  have  the  management  and  control  of  tht 
fire  department. 

(P.ns<cd  and  look  effect  April  16,  18«0:  77  v.  296.) 

[9147]  §  I.  Be  it  enacted,  etc..  That  in  every  city  which,  at  the  date  of 
the  passage  of  this  act,  ranks  as  a  city  of  the  second  grade  of  the 
second  class,  the  management  and  control  of  the  fire  department  shall, 
be  vested  in  a  board  of  four  commissioners  having  the  qualifications 
of  electors  of  said  city,  two  of  whom  shall  be  appointed  from  each  of 
the  two  leading  political  parties  by  a  two-thirds  vote  of  the  city  council 
of  said  city;  two  of  said  commissioners  appointed  from  the  same  polit- 
ical party  shall  serve  for  one  and  three  years  resjjectively,  and  two  of 
said  commissioners  appointed  from  the  other  political  party  shall  serve 
for  two  and  four  years  respectively,  and  all  shall  serve  until  their  suc- 
cessors shall  be  appointed  and  qualified ;  annually,  thereafter,  the  said 
city  council  shall,  in  like  manner,  appoint  a  commissioner  of  like 
qualifications  and  from  the  same  political  party  as  the  commissioner 
whom  he  succeeds,  who  shall  serve  for  four  years  and  until .  his  suc- 
cessor is  appointed  and  qualified.  And  the  said  city  council  shall,  in 
like  manner,  fill  all  vacancies  in  s.iid  board  by  a])pointing,  for  the  un- 
expired terms,  commissioners  from  the  same  jwlitical  party  as  those 
whom  they  succeed;  and  all  the  members  of  said  board  shall  serve 
without  compensation. 
President  and  sec-  [9148]  §  2.  The  member  of  said  board  having  the  shortest  term  to  serve 
retary  of  board,  j.),^]]  \^  (jjg  president  thereof;  and  the  chief  of  the  fire  department  shall 
serve  as  the  secretary  of  said  board  as  a  part  of  his  duty. 
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[9149]  §  3-  A  majority  of  the  members  of  the  board  shall  constitute  Quorum 
a  quorum  for  the  transaction  of  business,  but  no  appointment  of  men 
shall  be  valid  unless  approved  by  a  majority  of  the  board,  and  the  vote  Vote  on  appoint- 

1*  •,  •  11,    1         ,1  ,«•        ,        ment  to  be 

as  given  m  making  said  appomtment  shall  be  duly  recorded  m  the  recorded, 
minutes  by  the  secretary. 

[9160]  §4.  The  board  shall  hold  regular  monthly  meetings;  special  Meetings  of 
meetings  may  be  called  by  the  president  or  any  two  members  of  the  '»«"'• 
board;  notice  of  all  special  meetings  shall  be  served  by  the  secretary 
upon  each  member  of  the  board  in  person,  or  by  leaving  a  written 
notice  of  the  same  at  their  place  of  residence. 

[9161]  §  5-  The  board  shall  cause  an  accurate  record  of  their  pro-  Record  of  pro- 
ceedings  to  be  made  in  a  book  to  be  provided  for  that  purpose,  which  ceedings. 
shall  be  received  as  evidence  when  certified  by  the  president  and  sec- 
retary; and  a  majority  of  the  members  of  the  board  shall  be  neces 
sary  to  order  the  expenditure  of  money  or  to  make  any  contract,  and 
the  vote  thereon  shall  be  taken  by  yeas  and  nays,  and  entered  upon 
the  minutes. 

[9163]  §  6.  The  board  shall  prescribe  the  duties  of  the  officers  and  Board  to  pre- 
members  of  the  department,  and  from  time  to  time  make  such  rules  *"^^^  duties  and 
and  regulations  for  the  government  of  the  force  as  may  be  found  nee-  elTve'nmeni  of 
essary,  which  said  rules  and  regulations  shall  have  the  force  and  effect  ^"'■ 
of  ordinances  when  approved  by  the  city  council. 

[9163]  §  7.   No  member  of  the  board  or  of  the  department  shall  be  no  member  of 
interested  in  the  profits  of  any  contract  with  the  department,  and  no  ^°\'^'\ '.°  "^  '"'*■■• 

— ,  .  ,       "^      1     „    1  t  ,•    ,  •«•  ested  in  contract. 

officer  or  employe  shall  have  the  power  to  mcur  any  liability  on  ac- 
count of  the  board,  unless  authorized  so  to  do  at  a  meeting  of  the 
board. 

[9164]  §  8.  The  board  shall  make  all  necessary  repairs  of  houses,  en-  -^^^^  ,„  ^^1^^ 
gines  or  other  apparatus  belonging  to  the  department,  purchase  all  repairs,  purchase 
necessary  supplies,  and  contract  in  the  name  of  the  city  for  new  houses,  *"'*'' ""' "' 
hose,  cisterns,  or  other  apparatus. 

[9155]  §  9.  The  board  shall,  on  the  last  Friday  in   April,  annually.  Board  to  certify 
certify  to  the  city  council  the  amount  necessary  to  be  levied  on  the  to  council  levy  for 

,       ,•  I-         \  /•     1         1  /•         ,  •  support  of  de- 

tax  duplicate  for  the  support  of  the  department  for  the  ensuing  year,  partment. 

and  so  much  thereof  as  may  be  allowed  by  the  city  council  (which 
shall  not  be  reduced  below  one  mill  on  the  dollar  on  the  taxable  prop- 
erty in  said  city),  shall  form  a  part  of  the  tax  levy  and  be  placed  to 
the  credit  of  the  board,  and  shall  be  used  exclusively  for  the  use  of 
the  department;  and  said  board  shall  have  no  power  to  incur  any 
liability  on  behalf  of  such  city  beyond  the  amount  so  levied  and  set  Board  no  power 
apart  to  their  order  by  the  city  council,  and  all  claims  on  account  of  beyond'amoui? 
the  department  shall  be  approved  by  the  board,  and  when  so  ap-  levied, 
proved,  the  same  shall  be  paid  by  the  city  treasurer,  on  the  order  of 
the  board,  signed  by  the  president  and  secretary,  in  the  same  manner 
as  provided  for  the  payment  of  other  claims. 

[9166]  §10.  The  board  shall  appoint  an  executive  officer,  who  shall  Board  to  appoint 
be  known  as  the  chief  of  the  fire  department,  who  shall  serve  for  one  ':^'e'i  ""d  "'■er 
year,  and  who  shall  have  the  management  of  the  department  in  serv-  ° 
ice,  and  they  shall  also  appoint  such  members  and  employes  as  may 
be  necessary  for  the  efficient  management  of  the  department,  and  said 
board  may  discharge  or  remove,  without  notice,  said  chief  or  any  mem- 
ber or  employe  for  inefficiency  or  for  other  good  and  sufficient  cause, 
Other  than  political,  and  without  cause,  upon  written  notice  given 
thirty  days  prior  to  removal,  provided   that  all  the  members  of  said 
board  concur  in  said  discharge  or  removal. 

[9157]  §  II.  The  board  shall  annually  recommend  to  the  city  council 
tne  salaries  to  be  paid  to  the  officers  and  members  of  the  department. 
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and  the  city  council  shall  thereupon  fix  such  salaries,  but  at  no  greater 
rate  than  that  recommended  by  the  board;  and  when  a  reduction  is 
made  by  the  city  council  in  the  salaries  as  recommended  by  the  board, 
the  rate  per  cent,  of  reduction  shall  be  uniform  among  all  the  officers 
and  members  of  the  department. 

[9168]  §  12.  It  shall  be  the  duty  of  said  board  to  make  a  detailed  and 
accurate  account  of  all  the  expenses  of  the  department,  with  the 
amount  appropriated  by  the  city  council,  to  pay  said  expenses,  with 
the  annual  report  of  the  chief,  giving  in  detail  the  doings  of  the  de- 
partment during  the  year,  which  report  shall  be  presented  to  the  city 
council  at  its  last  regular  meeting  in  March,  annually. 

[9169]  §  13.  The  fire  alarm  telegraph  shall  be  attached  to  the  fire 
department,  and  under  the  control  and  subject  to  the  regulations  of  the 
board  of  fire  commissioners;  and  the  chief  of  the  fire  department  shall 
be  superintendent  thereof;  and  the  board  may  appoint  an  operator  for 
the  management  of  such  alarm  telegraph. 

[9160]  §  14.  Upon  the  appointment  of  said  toard  the  city  council 
shall  turn  over  to  them  all  the  property  belonging  to  the  department, 
and  place  to  their  credit  all  moneys  or  credits  due  said  department ; 
and  the  officers  and  employes  of  said  department,  at  the  time  said 
board  shall  assume  control,  shall  hold  their  respective  places,  subject, 
however,  to  discharge  or  removal  as  hereinbefore  provided. 

[9161]  §  15.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 


Trustees  of  fire- 
men's pension 
fund. 


Composed  of 
whom. 


How  elected. 


FIREMEN  S  RELIEF  IN  CITIES  OK    FIRST  CLASS.  FIRST  CKADR. 

An  Act  to  create  a?td  perpetuate  a  board  of  trustees  of  the  firemen's  pen- 
sion fund,  xind  to  provide  and  distribute  such  fund  for  the  pensioning 
of  disabled  firemen,  and  the  widows  and  minor  children  and  dependent 
mothers  and  fathers  of  deceased  firemen  ;  to  authorize  the  retirement 
from  all  service,  or  the  relief  from  active  service,  and  the  pensioning  of 
any  such  member  of  the  fire  department,  and  for  the  other  purposes  in 
connection  therewith,  in  cities  of  the  first  grade  of  the  first  class. 

(Passed  and  took  effect  March  37, 1889 :  86  v.  149.] 

[9162]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  persons  who,  from  time  to  time  compose  the  board  of  fire 
commissioners  of  any  city  of  the  first  grade  of  the  first  class,  and  five 
other  persons,  members  of  the  fire  department  therein,  elected  as 
hereinafter  provided,  shall  constitute  and  be  the  trustees  for  the  dis- 
tribution of  the  pension  fund  now  existing  or  hereinafter  provided, 
and  shall  be  called  the  board  of  trustees  of  the  firemen's  pension  fund. 

[9163]  ^  2.  The  five  persons  to  be  elected  as  such  trustees,  shall, 
together  with  five  other  persons,  also  members  of  the  said  fire  depart* 
ment,  be  nominated  for  such  office  of  trustees  in  a  convention  to 
be  composed  of  one  delegate  from  each  engine,  chemical  engine,  fire 
boat,  hook  and  ladder  or  hose  company,  fire  alarm  telegraph  company, 
and  from  the  general  office  belonging  to  the  fire  department  of  any 
such  city,  and  convene  at  least  two  weeks  prior  to  the  election  of  such 
five  persons.  That  such  election  shall  be  held  in  the  respective  house* 
or  headquarters  of  such  engine,  chemical  engine,  fire  boat,  hook  and 
ladder  or  hose  company,  telegraph  department  or  general  office,  and 
to  be  by  ballot  cast  by  the  members  of  said  fire  department  between 
the  hours  of  nine  o'clock  in  the  forenoon  and  six  o'clock  in  the  after- 
noon, on  the  first  Tuesday  of  January,  in  each  and  every  year  here^ 
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after,  except  the  first  election,  which  shall  be  held  within  thirty  days 
after  and  by  virtue  of  the  passage  of  this  act.  That  every  such  mem- 
ber shall  be  entitled  to  cast  only  one  ballot,  that  no  ballot  shall  contain 
the  names  of  more  than  five  persons,  and  the  persons  receiving  the 
highest  number  of  votes  shall  be  declared  elected  as  such  trustees,  and 
hold  their  offices  until  their  successors  are  duly  elected.  That  the 
captain,  or  officer  in  command  of  any  such  company,  on  the  day  of, 
and  immediately  after  holding  such  election,  shall  canvass,  count 
and  certify  in  writing  the  numbers  of  ballots  cast,  and  the  vote  received 
by  each  candidate  for  the  office  of  ttustee.  After  signing  such  certifi- 
cate, said  captain  or  officer  in  command  shall  at  once  address  and  de- 
liver, or  mail  the  same  to  the  secretary  of  the  board  of  trustees.  That 
the  president  and  secretary  of  the  board  of  trustees,  shall,  together, 
within  three  days  after  the  receipt  of  such  certificates  by  said  secre- 
tary, open  the  same,  and  ascertain  and  determine  the  total  number  of 
votes  so  cast  at  said  election  for  the  different  persons  for  the  office  of 
trustee,  as  returned  by  said  captain  or  officei"  in  command,  and  under 
the  respective  hands  of  such  president  and  secretary  issue  certificates 
of  their  election  to  the  five  persons  elected  as  such  trustees.  In  case 
of  a  tie  vote  being  received  by  any  two  persons  for  the  office  of  said 
trustee,  such  tie  vote  shall  be  decided  by  casting  lots,  or  in  any  other 
way  which  may  be  agreed  upon  by  and  between  the  persons  for  whom 
such  tie  vote  was  cast.  No  election  shall  be  set  aside  for  want  of 
formality  in  balloting  by  such  members,  or  certifying  or  remitting  the 
returns  of  any  such  election  by  said  captain  or  officer  in  charge. 

[9164]  §  3.     The  president  and  secretary  of  the  board  of  fire  com-  President  and  •«•• 
missioners  in  such  cities,  shall  also  be  respectively  the  president  and  '*"''• 
secretary  of  said  board  of  trustees  of  the  firemen's  pension  fund.     It 
is  hereby  made  the  duty  of  the  said  secretary  to  keep  a  full  record  of 
all  the  proceedings  of  said  board  of  trustees,  and  all  actions  taken  by  it 
in  regard  to  the  said  pension  fund  without  additional  compensation. 

[9165]  §  4.     That  the  county  treasurers  of  counties  containing  a  Duties  of  county 
city  of  the  first  grade  of  the  first  class  shall  annually,  at  the  time  of  1^;^"'"^'°  ""^ 
their  annual  settlement  with  the  auditors  of  their  respective  counties, 
pay  over  to  the  treasurer  of  such  city  one-half  of  the  amount  to  which 
sudh  city  is  entitled  under  its  annual  levy  of  all  the  taxes  paid  into  the 
treasury  of  such  county  by  insurance  companies  incorporated  by  the 
authority  of  any  other  state  or,  government,  and  doing  business  in  any 
such  city,  on  the  gross  receipts  of  every  such  insurance  company, 
under  and  by  virtue  of  the  provisions  of.  section  2745  of  the  Revised 
Statutes,  during  the  half-year  preceding  such  annual  settlement,  and' 
the  money  so  paid  over  to  such  city  treasurer  shall,  together  with  the 
amount  heretofore  so  paid,  constitute  a  pension  fund  for  the  purposes 
and  objects  hereinafter  -set  forth. 

[9166]  H  5-  I"  case  any  such  insurance  company  shall  fail  to  make  Failure  of  in»ur- 
return  to  the  office  of  the  auditor  of  the  county  in  which  the  office  or  STa"^  KTura.'"  '* 
agency  of  such  insurance  company  may  be  kept,  in  the  month  of  Feb- 
ruary, annually,  the  amount  of  the  gross  receipts  of  such  agency  for 
entry  upon  the  tax  list  of  the  proper  county,  such  auditor  shall  forth- 
with give  notic'e  of  such  failure  to  the  superintendent  of  insurance, 
and  said  superintendent  shall,  upon  the  receipt  of  such  notice  fi-om 
said  auditor,  forthwith  revoke  and  recall  the  license  and  authority  to 
such  insurance  company  to  do  or  transact  business  within  this  state, 
and  no  renewal  of  authority  shall  be  granted  to  such  insurance  com- 
pany for  three  years  after  such  revocation,  and  it  shall  be  prohibited 
from  transacting  any  business  in  this  state  until  again  duly  licensed  and 
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authorized  so  to  do,  and  the  said  returns  shall  have  been  duly  made. 
In  each  and  every  case  of  failure  of  the  said  auditor  to  give  such 
notice  to  said  superintendent  of  insurance,  said  auditor  being  cogni- 
zant of  the  existence  of  such  company  and  of  the  transaction  of  busi- 
ness by  the  same,  such  auditor  shall  forfeit  and  pay  to  said  city  for  the 
use  and  benefit  of  said  pension  fund,  the  sum  of  one  hundred  dollars, 
such  forfeiture  to  be  recovered  of  said  auditor  in  an  action  at  law 
therefor,  brought  against  him  by  any  person  in  the  name  of  any  such 
city,  and  before  any  court  of  competent  jurisdiction. 
Duty  of  county  aa-  [9167]  §6.  That  it  shall  be  the  duty  of  the  said  auditor  to  make 
''"°"*  out  and  deliver  to  the  said  board  of  trustees,  annually,  on  the  first  of 

May  in  each  and  every  year  hereafter,  a  correct  statement  of  the 
name,  and  agent's  name  of  every  such  insurance  company  so  doing 
business  in  said  city,  together  with  the  amount  of  the  gross  receipts  of 
every  such  insurance  company,  as  returned  by  said  agent  or  company  to 
said  auditor  for  the  year  previous  to  the  first  day  of  May.  In  case  of 
the  failure  of  said  auditor  to  make  out  and  deliver  to  said  board  of  trust- 
ees any  such  annual  statement  at  the  time  named  in  each  and  every 
year  hereafter,  such  auditor  shall  forfeit  and  pay  to  said  board  of  trust- 
ees, for  the  use  and  benefit  of  said  pension  fund,  the  sum  of  five 
hundred  dollars,  said  forfeiture  to  be  sued  for  and  recovered  of  such 
auditor  in  an  action  at  law,  brought  against  him  by  any  person  in  the 
name  of  any  such  city,  and  before  any  court  of  competent  jurisdiction. 
County  ueasurer  [9168]  §  7.  That  it  shall  be  the  duty  of  the  treasurer  of  said  county 
to  deUver  certain    to  make  out  and  deliver  to  the  said  board  of  trustees,  on  the  first  day 

Matement  to  trust-      .  _  •  1  j  1  /•  r    1 

e«»  of  pension  fund,  of  January,  m  each  and  every  year  hereafter,  a  statement  of  the  name 
of  every  such  insurance  company  doing  business  in  said  city,  together 
with  the  amount  of  taxes  paid  into  the  treasury  of  such  county  by 
such  insurance  company,  for  the  year  or  part  thereof,  prior  to  the 
making  and  delivery  of  such  semi-annual  statements  of  said  treasurer 
to  such  board  of  trustees. 
Powers  of  commis-  [9169]  $5  8.  That  the  said  board  of  five  commissioners  may  impose 
fines." '° '"'""  fines  upon  any  member  of  the  fire  department  in  any  such  city,  by 
way  of  discipline  or  punishment,  detain  and  collect  the  same  from  the 
pay  and  salary  of  such  member,  and  such  fines,  together  with  all  the 
rewards  in  money,  fees,  gifts  and  emoluments,  that  may  be  paid  or 
given  especially  to  such  pension  fund,  on  account  of  extraordinary 
service  by  said  fire  department,  or  any  member  thereof  (except  when 
allowed  to  be  retained  by  such  member,  or  given  to  endow^a  medal 
or  other  permanent  or  competitive  reward),  and  all  proceeds  of  suits 
-  for  penalties  for  the  violation  of  any  provision  of  any  statute  of  this 
state,  or  ordinances  of  said  city,  with  the  execution  of  which  the  said 
fire  department,  or  any  of  its  officers  or  members,  is  now,  or  hereafter 
may  be  charged,  and  any  license  of  other  fees  payable  under  the  same, 
shall  be  paid  to  and  received  by  the  said  city  treasurer,  and  applied 
by  him  to  the  said  pension  fund.  And  the  said  board  of  trustees  may 
take  by  gift,  grant,  devise,  or  bequest,  any  money,  real  estate  or  per- 
sonal property,  right  of  property,  or  other  valuable  thin^,  the  annual 
income  of  which  shall  not  exceed  fifty  thousand  dollars  m  the  whole, 
and  such  money,  real  estate  or  personal  property,  right  of  property 
or  other  valuable  thing  so  obtained,  shall  in  like  manner  be  paid  to 
and  applied  by  such  city  treasurer  to  the  said  pension  fund,  and  also 
to  the  use  of  such  fund  by  deposit,  investment  or  profit,  as  hereinafter 
provided,  or  as  such  board  of  trustees  shall  direct ;  provided,  that  the 
sum  of  one  hundred  thousand  dollars,  which  may  be  received  and  ac- 
cumulated under  the  provisions  of  this  act,  shall  be,  when  so  received 
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and  accumulated,  retained  as  a  permanent  fund,  the  annual  income 
of  which  may  alone  be  available  for  uses  and  purposes  of  the  said 
pension  fund. 

[9170]  ^  9.     That  the  treasurer  of  every  such  city  shall  execute  a  TreMur«r  to  give 
bond  with  sufficient  sureties^  to  the  city,  for  the  faithful  performance  '"°**" 
of  his  duties  as  the  custodian  of  such  pension  fund,  in  like  manner 
as  his  present  official  bond  as  such  treasurer  is  drawn,  executed  and 
filed,  and  in  such  penal  sum   as   the   said   board  of  trustees  shall 
direct. 

[9171]  §  10.  That  the  said  board  of  trustees  shall  have  power  to  Board  of  trustee* 
draw  such  pension  fund  from  the  treasury  of  such  city,  and  may  in-  ""ay '»»"« fund*, 
vest  the  said  fund  in  the  name  of  the  board  of  trustees  of  the  fire- 
men's pension  fund,  in  interest  bearing  bonds  of  the  United  States, 
the  state  of  Ohio,  or  any  county  in  this  state  or  of  said  cities,  or  of 
any  township,  incorporated  village  or  other  municipal  corporation  in  tid)o/'aeu^S^ 
the  said  state  of  Ohio,  when  the  power  to  issue  said  bonds  is  derived 
from  either  general  or  special  legislative  authority,  that  the  said  bonds 
shall,  before  the  same  are  issued  to  the  said  board  of  trustees,  be 
registered  in  the  office  of  the  treasurer  of  the  United  States,  or  said 
state  of  Ohio,  or  county,  city,  township,  incorporated  village  or  mu- 
nicipal corporation  in  this  state  issuing  the  same,  and  bear  upon  their 
face  the  printed  or  legible  written  f^ct  of  such  registry,  together  with 
the  book  and  page,  and  the  date  and  place  of  such  registry.  And  in 
such  cities  it  shall  be  the  duty  of  the  trustees  of  the  sinking  fund  of 
said  cities,  upon  the  application  being  made  to  them  for  that  purpose 
by  the  trustees  of  the  firemen's  pension  fund,  to  receive  such  bonds, 
and  safely  keep  the  same,  and  deliver  the  same  to  said  board  of 
trustees  of  the  firemen's  pension  fund,  only  on  the  order  of  said 
board,  signed  by  the  president  and  two  members  thereof,  and  counter- 
signed by  the  secretary.  The  said  board  of  trustees  shall  make  reports 
to  the  common  council  of  the  condition  of  said  pension  fund,  on  the 
first  day  of  January,  of  each  and  every  year. 

[9172]  §  II.  If  any  member  of  the  fire-  department  of  any  such  when  members  of 
city  shall,  while  in  the  performance  of  his  duty,  become,  or  be  found  may'drliw'u^ 
upon  examination  by  a  medical  officer,  ordered  by  said  board  of  f^ix^- 
trustees,  to  be  physically  or  mentally  permanently  disabled,  so  as  to 
render  necessary  his  retirement  from  all  services  in  the  said  fire  de- 
partment, such  board  pi  fire  commissioners  shall  have  power  to  retire 
such  permanently  disabled  member  from  all. service  in  the  said  fire  de- 
partment, and  upon  such  retirement,  the  said  board  of  trustees  shall 
authorize  the  payment  to  such  permanently  disabled  member,  monthly, 
from  the  said  pension  fund,  the  sum  of  fifty  ($50)  dollars.  If  any 
member  of  said  fire  department  shall,  while  in  the  performance  of  his 
duty  be  killed,  or  die  from  the  effects  of  any  injury  thus  received,  or 
of  any  disease  thus  contracted,  or  if  any  member  of  said  fire  depart- 
ment shall,  after  ten  years'  service  therein,  or  while  retired,  die  from 
any  cause,  such  member  so  killed  or  dying  from  said  injuries  or  dis- 
sease,  or  after  said  term  of  service  or  retirement,  shall  leave  a  widow 
or  minor  child  or  children,  under  sixteen  years  of  age,  or  a  mother 
who  depended  upon  him  for  support,  said  board  of  trustees  shall  au- 
thorize and  direct  the  payment  from  the  said  pension  fund  the  follow- 
ing sums  monthly,  to-wit :  to  such  widow  while  unmarried,  the  sum 
of  twenty  dollars ;  to  the  guardian  of  such  minor  child  or  children, 
six  dollars  for  each  of  said  children,  until  each  child  shall  respectively 
arrive  at  the  age  of  sixteen  years,  and  twenty  dollars  to  such  depend- 
ent mother  until  she  remarries;  and  in  case  there  is  no  dependent 
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mother,  but  a  father  who  is  dependent  upon  such  member  for  support, 
such  dependent  father  shall  be  paid  the  same  sum  monthly,  as  pro- 
vided herein  to  be  paid  to  a  dependent  mother ;  provided,  however, 
that  if  [at]  any  time  there  should  not  be  sufficient  money  or  bonds  to 
pay  to  each  person  entitled  to  the  benefit  thereof  the  full  amount  as 
hereinbefore  stated,  then,  and  in  that  event,  an  equal  percentage  of 
said  monthly  ■  payments  shall  be  made  to  each  beneficiary  thereof, 
until  said  fund  is  so  replenished  as  to  warrant  payment  in  fiiil  to  each 
of  said  beneficiaries. 
Pension  in  caie  of  [9173]  §  12.  In  case  of  the  partial,  permanent  disability  of  any 
partial  ditabUity.  member  of  Said  fire  department,  caused  in  or  induced  by  the  actu^ 
performance  of  the  duties  of  his  position  as  such  member,  or  which 
shall  have  occurred  before  the  expiration  of  ten  years'  service  in  the 
said  fire  department,  the  said  board  of  fire  commissioners,  upon  an 
examination  of  such  partially  permanently  disabled  member  by  the 
medical  officer  ordered  by  the  said  board  of  trustees,  shall  have  power 
to  relieve  such  partially  permanently  disabled  member  from  actual 
service  at  fires,  and  the  said  board  of  trustees,  upon  such  member  be- 
ing so  relieved,  shall  authorize  the  payment  to  such  partially  perma- 
nently disabled  member,  monthly  from  the  said  pension  fund,  a  sum 
not  less  than  thirty  dollars  or  more  than  forty  dollars,  or  in  proportion 
to  the  number  of  beneficiaries  of  said  fund,  [as  the  condition  of  said 
pension  fund]  may  warrant.  The  member  so  partially  permanently 
disabled  and  relieved  from  active  service  at  fires,  shall  remain  a  mem- 
ber of  said  fire  department,  subject  to  the  rules  governing  the  same, 
and  may  be  ordered  by  the  said  board  of  fire  commissioners  to  the 
performance  of  such  light  duties  as  the  medical  officer  ordered  by  said 
board  of  fire  commissioners  may  certify  him  qualified  to  perform,  and 
the  said  board  of  fire  commissioners  shall,  out  of  the  general  fund  of 
said  fire  department,  fix  and  pay  such  additional  compensation  for  the 
performance  of  said  light  duties,  as  the  circumstances  and  merit  of 
each  case  [in  its  discretion]  may  warrant.  Such  pension  and  addi- 
tional compensation  so  paid  to  such  partially  permanently  disabled 
member  mentioned  in  this  and  the  preceding  sections  of  this  act,  shall 
be  in  lieu  of  any  salary  received  by  such  member  at  the  date  of  his 
being  so  relieved  from  active  service  at  fires,  and  the  said  city  shall 
not  be  liable  for  the  payment  of  any  other  claim  or  demand  for 
services  hereafter  rendered  by  such  partially  .permanently  disabled 
member. 
When  members  of      [9174]   §  13-     Any  member    of  the  said  fire  department,  after 

file  department      tweutv-five  vcars'  service  in  said  fire  department  shall,  upon  his  writ- 
may  be  retired.  •',.        X  ,  ...  y     r  r-  ••  t-i^ 

ten  application  to  the  said  board  of  fire  commissioners,  be  retired  from 

all  service  in  said  fire  department,  and  the  said  board  of  trustees,  upon 

such  member  being  so  retired,  shall  authorize  the  payment  to  such 

retired  member,   monthly,  from  the  said  pension  fund,  the  sum  of 

forty  dollars,  or  in  proportion  to  the  number  of  beneficiaries  of  said 

fund  as  the  condition  of  said  pension  fund  will  warrant.     That  the 

payment  of  such  pension  shall  be  made  by  drafts  draw^n  by  the  order 

of  said  board  of  trustees  signed  by  the  president  and  countersigned  by 

■■  the  said  secretary. 

Pension  fund  ex-        [9175]  §  1 4-     That  no  portiou  of  the  said  pension  fund  shall,  either 

Son  and  proc^"'    before  Of  after  its  order  of  distribution  by  the  said  board  of  trustees  to 

^<«e  or  after  itt    guch  disabled  member  of  said  fire  department,  or  to  the  widow  or 

'""°'  guardian  of  the  minor  child  or  children,  or  to  the  dependent  mother 

or  father  of  a  deceased  or  retired  member  of  such  department,  be 

held,  seized,  taken,  subjugated,  detained  or  levied  on  by  virtue  of  any 
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attachment,  execution,  injunction,  writ,  interlocutory,  or  other  order 
or  decree,  or  any  process  or  proceeding  whatever,  issued  out  of,  or  by 
any  court  in  this  state,  for  the  payment  or  satisfaction,  in  whole  or  in 
part,  of  any  debt,  damages  claimed,  and  judgment,  fine  or  amerce- 
ment of  such  member,  or  his  said  widow,  or  the  guardian  of  his  minor 
child  or  children,  or  of  the  dependent  mother  or  father  of  any  de- 
ceased member;  but  the  said  fund  shall  be  sacredly  held,  kept,  se- 
cured, promoted  and  distributed,  for  the  purpose  of  pensioning  the 
persons  named  in  this  act,  and  for  no  other  purposes  whatever;  pro- 
vided, however,  that  no  person  shall  be  considered  a  member  of  the 
fire  department  within  the  meaning  of  this  act,  or  entitled  to  its  bene- 
fits, except  the  fire-marshal  and  assistant  fire-marshal,  captain,  lieuten- 
ants, engineers,  stokers,  pipemen,  drivers,  truckmen,  assistant  super- 
intendent, operators,  repairers  or  line  men  of  the  fire  alarm  telegraph, 
and  all  substitutes  regularly  appointed  by  the  said  fire-marshal,  accord- 
ing to  the  rules  of  said  fire  department,  while  in  the  actual  perform- 
ance of  their  duties  as  substitute  members ;  providing,  that  all  mem- 
bers deriving  benefits  under  the  act  of  March  29,  1883,  entitled  "an 
act  to  amend  section  i  of  an  act  entitled  '  an  act  to  provide  for  the 
relief  of  disabled  firemen,  in  cities  of  the  second  grade  of  the  first 
class,'  as  amended  April  16,  1881  (78  O.  L.,  137),  and  to  amend  sec- 
tions 2  and  3  of  said  original  act  (77  O.  L.,  309),"  shall  be  deemed 
beneficiaries  under  this  act,  and  shaJl  receive  benefits  equal  in  amount, 
and  under  like  conditions  as  those  who  shall  hereafter  be  made  bene- 
ficiaries under  this  act. 

[9176]  §  15.  That  all  acts  or  parts  of  acts  inconsistent  with  this 
act  be  and  the  same  are  hereby  repealed ;  and  this  act  shall  take  effect 
on  its  passage. 

firbmbn's  rbubf  in  cbrtain  ariBS  op  first  and  second  classbs. 

An  Act  lo  provide  for  the  relief  of  disabled  firemen  in  cities  of  the  second 
grade  of  the  first  class. 

{Passed  and  took  effect  April  17,  1B80:  77  v.  309.] 

[9177]  §  I.  Beit  enacted  by  tJu  General  Assembly  of  the  StaU  of  Ohio,  Jj^Ji^J,^'^^ 
That  the  county  treasurers  of  counties  containing  a  city  of  the  first  or  ceiyed  from  for- 
second  grade  of  the  first  class,  or  of  the  second  grade  of  the  second  co^prnre""'be  ': 

class  shall,  semi-annually,  at  the  time  of  their  semi-annual  settlement  S?'''m^ •gPP"'* "' 
with  the  auditors  of  their  respective  counties,  pay  over  to  the  treasurer   '"        «">">• 
of  such  city  one-half  of  the  amount  to  which  such  city  is  entitled, 
under  his  annual  levy,  to  receive  of  all  the  taxes  paid  into  the  treas- 
uries of  their  respective  counties  by  foreign  insurance  companies  on 
their  gross  receipts,  under  the  provisions  of  section  twenty-seven  hun- 
dred and  forty-five  of  the  revised  statutes,  during  the  half  year  preced-  ' 
ing  such  semi-annual  settlement,  and  the  money  so  paid  over  to  the 
city  treasurers  shall,  together  with  the  amount  heretofore  so  paid,  con-  :'i 
stitute  a  fund  for  the  purposes  and  objects  hereinafter  set  forth.     [As                                           '^• 
amended  March  2g,   1883.:  80  v.  87.] 

[91781  8  2.      The  persons  who,  from  time  to  time,  comprise  the  Board  of  trustees  '-,  \ 

board  of  fire  commissioners  of  the  city,  and  two  members  of  the  fire  reUrf fund"*"' 
department,  to  be  elected  by  the  members  of  said  department,  on  the 
first  Tuesday  of  January  of  each  year,  except  the  first  election,  which 
shall  take  place  within  thirty  days  from  the  passage  of  this  act,  shall 
constitute  and  be  a  board  for  the  distribution  of  said  fund,  to  be  called 
the  board  of  trustees  of  the  firemen's  relief  fund,  and  the  president  and 
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Presideot  and  sec- 
retary. 


Investment  of  the 
fund. 


Custody  of  securi- 
ties in  Cincinnati. 


Beneficiaries  of 
firemen's  relief 
fund. 


Duty  of  the  board 
to  hear  and  decide 
upon  applications 
for  benefit  of  such 
fund. 


secretary  of  said  board  of  fire  commissioners  shall  be  the  president  and 
secretary  of  said  board  of  trustees.  It  is  hereby  made  the  duty  of  the 
secretary  to  keep  a  full  record  of  all  the  proceedings  of  said  board  of 
trustees,  and  all  action  taken  by  it  in  regard  to  said  fund,  and  said 
board  shall  have  power  to  draw  such  fund  from  the  treasury  of  said 
city  on  the  warrant  of  the  president,  countersigned  by  the  secretary, 
and  may  invest  the  same  in  interest  bearing  bonds  of  the  United 
States,  state  of  Ohio,  and  in  those  of  said  cities,  and  shall  make  report 
to  the  city,  council  of  the  condition  of  said  fund  on  the  first  day  of  Jan- 
uary of  each  year.  And  in  cities  of  the  first  grade  of  the  first  class,  it 
shall  be  the  duty  of  the  trustees  of  the  sinking  fund  of  said  cities,  upon 
application  being  made  to  them  for  that  purpose  by  the  trustees  of  the 
firemen's  relief  fund,  to  receive  such  bonds  and  safely  keep  the  same, 
and  deliver  the  same  to  said  board  of  trustees  of  the  firemen's  relief 
fund  only  on  the  order  of  said  board,  signed  by  the  president  and  two 
members  thereof,  and  countersigned  by  the  secretary.  \As  amended 
April  lo,  1 888:  85  v.  169.] 

[9179]  45  3.  If  any  member  of  the  fire  department  of  such  city 
shall,  while  in  the  actual  performance  of  his  duty  as  such  member,  be- 
come permanently  disabled,  so  as  to  render  necessary  his  retirement 
from  the  department,  such  board  shall  authorize  the  payment  to  such 
disabled  member,  monthly,  the  sum  of  forty  dollars.  Or  if  any  mem- 
ber of  the  department  shall,  while  in  the  actual  performance  of  his 
duty  as  such  member,  be  killed  or  die  from  the  effects  of  injuries  re- 
ceived while  so  performing  said  duty,  or  if  any  member  of  said  depart- 
ment in  good  standing,  after  ten  years  of  consecutive  service  therein, 
die  from  any  cause,  and  such  member,  so  killed  or  dying  either  from 
said  injuries  or  after  said  service,  shall  leave  a  widow,  minor  child,  or 
children  under  sixteen  years  of  age,  or  a  widowed  mother  who  de- 
pended on  him  for  support,  said  board  shall  authorize  the  payment  of 
the  following  sums,  monthly,  to  wit :  To  such  widow  while  unmarried, 
fifteen  dollars ;  to  the  guardian  of  such  child  or  children,  five  dollars 
for  each  of  said  children,  and  twenty  dollars  to  such  widowed  mother 
while  she  remains  unmarried ;  provided,  however,  that  if  at  any  time 
there  should  not  be  sufficient  money  to  the  credit  of  the  said  fund  to 
pay  to  each  person  entitled  to  the  benefit  thereof  the  full  amount  per 
month  as  above,  then,  and  in  that  event,  an  equal  percentage  of  said 
monthly  payments  shall  be  paid  each  beneficiary  until  said  fund  is  so 
replenished  as  to  warrant  payment  to  each  of  said  beneficiaries  in  full. 
And  it  is  further  provided,  that  no  person  shall  be  considered  a  mem- 
ber of  the  fire  department  within  the  meaning  of  this  act,  or  entided 
to  its  benefits,  except  the  fire  marshal,  or  chief  of  fire  department,  and 
assistant  fire  marshals  or  assistant  chiefs,  captains,  lieutenants,  engi- 
neers, stokers,  drivers,  pipemen,  truckmen,  and  assistant  superintend- 
ent, repairers,  or  linemen  of  the  fire  alarm  telegraph.  \As  amended 
March  24,  1886:  83  v.  37.] 

[9180]  §  4.  It  shall  be  the  duty  of  said  board  to  hear  and  decide 
upon  the  application  for  the  benefit  of  such  fund ;  and  in  all  cases  in 
which  said  board  shall  decide  to  grant  relief  from  said  fund,  the  same 
shall  be  approved  by  a  majority  of  said  board ;  and  the  secretary  shall 
be  and  is  hereby  authorized  to  draw  a  warrant  upon  the  city  treasurer, 
to  be  countersigned  by  at  least  two  members  of  the  board,  for  any 
amount  so  ordered  to  be  paid ;  but  before  any  warrant  therefor  is  paid 
by  the  city  treasurer,  there  shall  be  filed  with  him  by  the  secretary  of 
said  board  a  certified  copy  of  the  order  of  said  board  directing  such 
payment. 
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§  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  create  and  perpetuate  a  board  of  trustees  of  the  firemen's  pen- 
sion fund ;  to  provide  and  distribute  such  fund  for  the  pensioning  of 
disabled  firemen  and  the  widows  and  minor  children  and  dependent 
mothers  or  fathers  of  deceased  firemen  ;  to  authorize  the  retirement  from 
all  service,  or  the  relief  from  active  service,  and  the  pensioning  of  any 
such  member  of  the  fire  department,  and  for  other  purposes  in  connec- 
tion therewith,  in  cities  of  the  second  grade  of  the  first  class. 

[Passed  and  took  effect  April  y>,  i8S6:  83  v.  108.) 

[9181]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  S^^J^  ifrS^S^" 
That  the  persons  who,  from  time  to  time,  compose  the  board  of  fire  Pennon  Fund, 
commissioners  of  any  city  of  the  second  grade  of  the  first  class,  and  ^"  ^'''*' 
three  other  persons,  members  of  the  fire  department  therein,  elected 
as  hereinafter  provided,  shall  constitute  and  be  the  trustees  for  the 
distribution  of  the  pension  fund  now  existing  or  hereafter  provided, 
and  shall  be  called  "The  Board  of  Trustees  of  the  Firemen's  Pension 
Fund." 

[9182]  I  2.     The  three  persons  to  be  elected  as  such  trustees  shall,  Smi^"'  **"** 
together  with  three  other  persons,  also  members  of  the  said  fire  de-  se«  Sup. 
partment,  be  nominated  for  such  office  of  trustee  in  a  convention  to  be 
composed  of  one  delegate  from  each  engine,  chemical  engine,  fire  > 

boat,  hook  and  ladder  or  hose  company,  fire  alarm  telegraph  company 
and  from  the  general  office  belonging  to  the  fire  department  of  any 
such  city,  and  called  by  the  chief  of  such  fire  department,  and  con- 
vened at  least  two  weeks  prior  to  the  election  of  such  three  trustees. 
That  such  election  shall  be  held  in  the  respective  houses  or  head-  '"'»«•• 
quarters  of  such  engine,  chemical  engine,  fire  boat,  hook  and  ladder 
or  hose  company,  telegraph  department  or  general  offices  and  be  by 
ballot  cast  by  the  members  of  the  said  fire  dejjartment  between  the 
hours  of  nine  o'clock  in  the  forenoon  and  six  o'clock  in  the  afternoon 
on  the  first  Tuesday  of  January  in  each  and  every  year  hereafter,  ex- 
cept the  first  election,  which  shall  be  held  within  thirty  days  after,  and 
by  virtue  of  the  passage  of  this  act.     That  every  such  member  shall  -^/^ 
be  entitled  to  cast  only  one  ballot.     That  no  ballot  shall  contain  the 
names  of  more  than  three  persons,  and  the  persons  receiving  the 
highest  number  of  votes  shall  be  declared  elected  as  such  trustees,  and 
hold  their  office  until  their  successors  are  duly  elected.     That  the 
captain  or  officer  in  command  of  any  such  company,  on  the  day  of  and  coun*, 
immediately  after  holding  such  election,  shall  canvass,  count,  and 
certify  in  writing  the  number  of  ballots  cast  and  the  vote  received  by 
each  candidate  for  the  office  of  trustee.     After  signing  such  certificate 
said  captain  or  officer  in  command  shall  at  once  address  and  deliver,  R«tam 
or  mail  the  same  to  the  secretary  of  the  said  board  of  trustees.     That 
the  president  and  secretary  of  the  said  board  of  trustees  shall  together,  °"'''""*  '**™*' 
within  three  days  after  the  receipt  of  such  certificates  by  said  secre- 
tary, open  the  same  and  ascertain  and  determine  the  total  number  of 
votes  so  cast  at  said  election  for  the  different  persons  for  the  office  of 
trustee  as  returned  by  said  captain  or  officer  in  command,  and  under  certificate*, 
the  respective  hands  of  such  president  and  secretary,  issue  certificates 
of  their  election  to  the  three  persons  elected  as  such  trustees.    In  case  Tie  vote. 
of  a  tie  vote  being  received  by  any  two  persons  for  the  office  of  said 
trustee,  such  tie  vote  shall  be  decided  by  casting  lots  or  in  any  other 
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way  which  may  be  agreed  upon  by  and  between  the  persons  for  whom 
Formality  not  re-  such  tie  vote  was  cast.  No  election  shall  be  set  aside  for  want  of  for- 
''"'*  '  mality  in  balloting  by  such  members,  or  certifying  or  remitting  the  re- 

turns of  any  such  election  by  said,  captain  or  officer  in  charge. 
Prwident  and  iec-      [9183]  §  3-     The  president  and  secretary  of  the  board  of  fire  com- 
reco%'of''proceed-  missioners  in  such  cities  shall  also  be  respectively  the  president  and 
ings.  secretary  of  said  board  of  trustees  of  the  firemen's  pension  fund.     It 

s«  Sqp.  is  hereby  made  the  duty  of  the  said  secretary  to  keep  a  full  record  of 

all  the  proceedings  of  said  board  of  trustees,  and  all  action  taken  by 
it  in  regard  to  the  said  pension  fund. 
Foreign  iniurance       [91841  §  4.     That  the  couuty  treasurers  of  counties  containing  a 
•ppifed'to'iuS  °"  city  of  tne  second  grade  of  the  first  class  shall  semi-annually,  at  the 
fo^-  time  of  their  semi-annual  settlement  with  the  auditors  of  their  respept- 

SeeSap.  iye  counties,  pay  over  to  the  treasurer  of  such  city  one-half  of  the 

amount  under  his  annual-levy  of  all  the  taxes  paid  into  the  treasury 
of  such  county  by  insurance  companies  incorporated  by  the  authority 
of  any  other  state  or  government  and  doing  business  in  any  such  city, 
on  the  gross  receipts  of  every  such  insurance  company,  under  and  by 
virtue  of  the  provisions  of  section  2745  of  the  Revised  Statutes,  during 
the  half  year  preceding  such  semi-annual  settlement,  and  the  money 
so  paid  over  to  such  city  treasurer  shall,  together  with  the  amount 
heretofore  so  paid,  constitute  a  pension  fund  for  the  purposes  and  ob- 
jects hereinafter  set  forth. 
Failure  of  tuch  [9185]  §  5-     In  case  any  such  insurance  company  shall   fail   to 

ret^?S°ofVro»T*re*-  make  return  to  the  office  of  the  auditor  of  the  county  in  which  the 
ceipts;  penalty,  office  or  agency  of  such  insurance  company  may  be  kept,  in  the 
See  Sup.  month  of  May,  annually,  the  amount  of  the  gross  receipts  of  such 

agency  for  entry  upon  the  tax  list  of  the  proper  county,  such  auditor 
shall  forthwith  give  notice  of  such  failure  to  the  superintendent  of  in- 
surance, and  said  superintendent  shall,  upon  the   receipt  of  such 
notice  from  said  auditor,  forthwith  revoke  and  recall  the  license  and 
authority  to  such  insurance  company  to  do  or  transact  business  within 
this  State.     And  no  renewal  of  authority  shall  be  granted  to  such  in- 
surance company  for  three  years  after  such  revocation,  and  it  shall 
be  prohibited  from  transacting  any  business  in  this  State  until  again 
duly  licensed  and  authorized  so  to  do,  and  the  said  return  shall  have 
Duty  of  county  au-  been  duly  made.     In  each  and  every  case  of  the  failure  of  the  said 
negiecf.*"^'"  °'    auditor  to  give  such  notice  to  said  superintendent  of  insurance,  such 
auditor  shall  forfeit  and  pay  to  said  city,  for  the  use  and  benefit  of 
said  pension  fund,  the  sum  of  one  thousand  dollars,  such  forfeiture  to 
be  recovered  of  said  auditor  in  an  action  at  law  therefor,  brought 
against  him  by  any  person,  in  the  name  of  any  such  city,  and  before 
any  court  of  competent  jurisdiction. 
Duty  of  auditor  to      [9186]  §  6.     That  it  shall  be  the  duty  of  the  said  auditor  to  make 
or'Joch'grotr?"'    out  and  deliver  to  the  said  board  of  trustees,  annually,  on  the  first  of 
ceip's,  etc.,  to       July,  in  each  and  every  year  hereafter,  a  correct  statement  of  the 

board;  penalty  for  -^      -^  ,  ^,  ^     ' ,  ,      .  ,    . 

neglect.  name  and  agent  s  name  of  every  such  msurance  company  so  domg 

Sec  Sup.  business  in  said  city,  together  with  the  amount  of  the  gross  receipts 

of  every  such  insurance  company  as  returned  by  said  agent  or  com- 
pany to  said  auditor  for  the  year  previous  to  such  first  day  of  July. 
In  case  of  the  failure  of  said  auditor  to  so  make  out  and  deliver  to 
said  board  of  trustees  any  such  annual  statement  at  the  time  named 
in  each  and  every  year  hereafter,  such  auditor  shall  forfeit  and  pay  to 
said  board  of  trustees  for  the  use  and  benefit  of  the  said  pension  fund, 
the  sum  of  five  hundred  dollars.  Said  forfeiture  to  be  sued  for  and 
recovered  of  such  auditor  in  an  action  at  law  brought  against  him  by 
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any  person,  in  the  name  of  any  such  city,  and  before  any  court  of 
competent  jurisdiction. 

[9187]  §  7-     That  it  shall  be  the  duty  of  the  treasurer  of  the  said  Dutyof  kM»«iir» 
county  to  make  out  and  deliver  to  the  said  board  of  trustees  on  the  mlwof  ?5ch ui'e* 
first  days  of  January  and  July  in  each  and  every  year  hereafter,  a  "/  j^p""*"'^  '" 
statement  of  the  name  of  every  such  insurance  company  doing  busi-  s«  Sup. 
ness  in  the  said  city,  together  with  the  amount  of  the  taxes  paid  into 
the  treasury  of  such  county  by  such  insurance  company  for  the  year, 
or  part  thereof,  prior  to  the  making  and  delivery  of  such  semi-annual 
statement  of  said  treasurer  to  such  board  of  trustees.     And  in  case 
of  the  failure  of  said  treasurer  to  so  make  out  and  deliver  such  semi- 
annual statement  to  said  board  of  trustees  at  the  times  named  in  each 
and  every  year  hereafter,  such  treasurer  shall  forfeit  and  pay  to  said 
board  of  trustees  for  the  use  and  benefit  of  said  pension  fund,  the  sum 
of  five  hundred  dollars.     Such  forfeiture  to  be  sued  for  and  recovered 
against  him  in  an  action  therefor,  brought  by  any  person,  in  the  name 
of  such  city,  before  any  court  of  competent  jurisdiction. 

[9188]  §  8.     That  the  said  board  of  fire  commissioners  may  impose  other  revenunoi 
fines  upon  any  member  of  the  fire  department  in  any  such  city  by  *^!'^  '"I^- 
way  of  discipline  or  punishment ;  detain  and  collect  the  same  from  sm'sup  "'  ""^ 
the  pay  or  salary  of  such  member,  and  such  fines,  together  with  all 
rewards  in  money,  fees,  gifts  and  emoluments  that  may  be  paid  or 
given  specially  to  said  pension  fund  on  account  of  extraordinary  ser- 
vices by  said  fire  department,  or  any  member  thereof,  ^except  when 
allowed  to  be  retained  by  such  member,  or  given  to  endow  a  medal, 
or  other  permanent  or  competitive  reward),  and  all  proceeds  of  suits 
for  penalties  for  the  violation  of  any  provision  of  any  statute  of  this  Pemitiet. 
State  or  ordinances  of  said  city,  with  the  execution  of  which  the  said 
fire  department  or  any  of  its  officers  or  members  is  now  or  hereafter 
may  be  charged,  and  any  license  or  other  fees  payable  under  the  p^,, 
same,' shall  be  paid  to  and  received  by  the  said  city  treasurer,  and   • 
applied  by  him  to  the  said  pension  fund.     And  the  said  board  of  trus- 
tees may  take  by  gift,  grant,  devise  or  bequest  any  money,  real  estate  Devises,  etc. 
or  personal  property,  right  of  property  or  other  valuable  thing,  the 
annual  income  of  which  shall  not  exceed  fifty  thousand  dollars  in  the 
whole,  and  such  money,  real  estate,  or  personal  property,  right  of 
property  or  other  valuable  thing  so  obtained,  shall  in  like  manner  be 
paid  to  and  applied  by  such  city  treasurer  to  the  said  pension  fund, 
and  also  to  the  use  of  such  fund  by  deposit,  investment  or  profit  as 
hereinafter  provided,  or  as  such  board  of   trustees  shall  direct ;  pro- 
vided, that  the  sum  of  one  hundred  thousand  dollars  which  may  be 
received  and  accumulated  under  the  provisions  of  this  act,  shall  be, 
when  so  received  and  accumulated,  retained  as  a  permanent  fund,  the  permanent  fand. 
annual  income  of  which  may  alone  be  made  available  for  the  uses  and 
purposes  of  said  pension  fund. 

[9189]  §  9.     That  the  treasurer  of  every  such  city  shall  execute  a  city  treasurer's 
bond  with  sufficient  sureties  to  such  city  for  the  faithful  performance  '">"<'• 
of  his  duties  as  the  custodian  of  such  pension  fund,  in  like  manner  ^"  ^"'*'    * 
as  his  present  official  bond  as  such  treasurer  is  drawn,  executed  and 
filed,  and  in  such  penal  sum  as  the  said  board  of  trustees  shajl  direct. 

[9190]  §  10.     That  the  said  board  of  trustees  shall  have  power  to  po^j^  to  invest 
draw  such  pension  fiind  from  the  treasury  of  such  city,  and  may  in-  said  fund  in^Sod* 
vest  the  said  fund  in  the  name  of  "the  board  of  trustees  of  the  fire-  See  Sup. 
men's  pension  fund"  in  interest  bearing  bonds  of  the  United  States, 
the  State  of  Ohio,  or  any  county  in  this  State  or  of  said  cities,  or  of 
any  township,  incorporated  village,  or  other  municipal  corporation  in 
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RegiateriDg  said 
bonds. 


AaDDal  report. 


Benfificianes  of 
such  fund;  mem- 
bers disabled  in 
performance  of 
duty. 

See  Sup. 


Parents  and  minor 
children  of  mem- 
bers killed  in  per- 
formance of  duty, 
or  dying  from  dis- 
ease, etc 


Payments  when 
pro-rated. 


Total  dijability 
contracted  not  in 
performance  of 
duty,  <y  before  the 
end  of  ten  years' 
service. 
See  Sup. 


the  said  State  of  Ohio,  when  the  power  to  issue  such  bonds  is  derived 
from  either  general  or  special  legislative  authority.  That  the  said 
bonds  shall,  before  the  same  are  issued  to  the  said  board  of  trustees, 
be  registered  in  the  office  of  the  treasurer  of  the  United  States  or  said 
State  of  Ohio,  or  county,  city,  township,  incorporated  village  or  other 
municipal  corporation  in  this  State,  issuing  the  same,  and  bear  upon 
their  face  the  printed  or  legibly  written  fact  of  such  registry,  together 
with  the  book,  and  page  and  the  date  and  place  of  such  registry.  The 
said  board  of  trustees  shall  make  report  to  the  common  council  of 
the  condition  of  said  pension  fund  on  the  first  day,  of  January,  in  each 
and  every  year. 

[91911  §  II.  If  any  member  of  the  fire  department  of  any  such 
city  shall,  while  in  the  performance  of  his  duty,  become  or  be  found, 
upon  an  examination  by  a  medical  officer  ordered  by  the  said  board 
of  fire  commissioners,  to  be  physically  or  mentally  permanently  dis- 
abled, so  as  to  render  necessary  his  retirement  from  all  service  in  the 
said  fire  department,  such  board  of  fire  commissioners  shall  have 
power  to  retire  such  permanently  disabled  member  from  all  service  in 
the  said  fire  department,  and  upon  such  retirement  the  said  board  of 
trustees  shall  authorize  the  payment  to  such  permanently  disabled 
member  monthly,  from  the  said  pension  fundi,  the  sum  of  fifty  dollars. 
If  any  member  of  the  said  fire  department  shall,  while  in  the  perform- 
ance of  his  duty  be  killed,  or  die  from  the  effects  of  any  injury  thus 
received,  or  of  any  disease  thus  contracted,  or  if  any  member  of  said 
fire  department  shall,  after  ten  years'  continuous  service  therein,  or 
while  retired,  die  from  any  cause,  such  member  so  killed,  or  dying 
from  .said  injuries  or  disease,  or  after  said  term  of  continuous  service, 
or  retirement,  shall  leave  a  widow,  or  minor  child  or  children  under 
sixteen  years  of  age,  or  a  mother  who  depended  on  him  for  support, 
said  board  of  trustees  shall  authorize  and  direct  the  payment  from  the 
said  pension  fund  of  the  following  sums  monthly,  to  wit:  To  such 
widow,  while  unmarried,  twenty  dollars;  to  the  guardian  of  such 
minor  child  or  children,  six  dollars  for  each  of  said  children  until  each 
child  shall  respectively  arrive  at  the  age  of  sixteen  years,  and  twenty 
dollars  to  such  dependent  mother  until  she  remarries;  and  in  case 
there  is  no  dependent  mother,  but  a  father  who  is  dependent  upon 
such  member  for  support,  such  dependent  father  shall  be  paid  the 
same  sum  monthly  as  provided  herein  to  be  paid  to  a  de[)endent 
mother;  provided,  however,  that  if  at  any  time  there  should  not  be 
sufficient  money  or  bonds  to  the  credit  of  the  said  pension  fund  to  pay 
to  each  person  entitled  to- the  benefit  thereof,  the  full  amount  per 
month  as  hereinbefore  stated,  then  and  in  that  event,  an  equal  percent- 
age of  said  monthly  payments  shall  be  made  to  each  beneficiary 
thereof,  until  said  fund  is  so  replenished  as  to  warrant  payment  in 
full  to  each  of  said  beneficiaries. 

[91921  §  12.  In  case  of  the  total  permanent  disability  of  any  mem- 
ber of  the  said  fire  department,  not  caused  in  or  induced  by  the  actual 
performance  of  the  duties  of  his  position  as  such  member,  or  which 
shall  have  thus  occurred  before  the  expiration  of  ten  years'  continuous 
service,  in  the  said  fire  department,  the  said  board  of  fire  commis- 
sioners, upon  an  examination  of  such  permanently  disabled  member, 
by  the  medical  officer  ordered  by  the  said  board  of  fire  commissioners, 
shall  have  power  to  retire  such  totally,  permanently  disabled  member 
from  all  service  in  the  said  fire  department,  and  upon  such  retirement, 
the  said  board  of  trustees  shall  authorize  the  payment  to  such  totally, 
permanently  disabled  member,  monthly,  from  the  said  pension  fund  an 
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amount  of  money  equal  to  one-third  of  the  monthly  compensation  al- 
lowed such  member  as  a  member  of  said  fire  department  at  the  date  of 
his  retirement  from  such  service,  or  in  proportion  to  the  number  of  bene- 
ficiaries of  said  fund  as  the  condition  of  the  said  pension  fund  will  war- 
rant. In  case  of  the  partial  permanent  disability  of  any  member  of  the 
said  fire  department  not  caused  in,  or  induced  by  the  actual  perform- 
ance of  the  duties  of  his  position  as  such  member,  or  which  shall  have 
occurred  before  the  expiration  of  ten  years'  continuous  service  in  the 
said  fire  department,  the  said  board  of  fire  commissioners  upon  an 
examination  of  such  partially  permanently  disabled  member  by  the  partial  diaabiiity 
medical  officer  ordered  by  the  said  board  of  fire  commissioners,  shall »«  contracted, 
have  power  to  relieve  such  partially  permanently  disabled  member 
fi-om  active  service  at  fires,  and  upon  such  member  being  so  relieved, 
the  said  board  of  trustees  shall  authorize  the  payment  to  such  partially 
permanently  disabled  member,  monthly,  from  the  said  pension  fund  an 
amount  of  money  equal  to  one-third  of  the  monthly  compensation  allowed 
said  last  named  member,  as  a  member  of  said  fire  department,  at  the 
date  of  his  being  so  relieved  from  such  service,  or  in  proportion  to  the 
number  of  beneficiaries  of  said  fund  as  the  condition  of  the  said  fund 
will  warrant.  The  member  of  said  fire  department  so  partially  perma- 
nently disabled,  and  relieved  from  active  service  at  fires,  shall  remain  a 
member  of  said  department,  subject  to  the  rules  governing  the  same ; 
and  may  be  ordered  by  the  said  board  of  fire  comjnissioners  to  the  per-  .  . 
formance  of  such  light  duties  as  the  medical  officers  ordered  by  the  said  light  duties ;  pay 
board  of  fire  commissioners,  may  certify  him  qualified  to  perform,  and 
the  said  board  of  fire  commissioners  may,  out  of  the  general  fund  of 
said  fire  department,  fix  and  pay  such  additional  compensation  for  the 
performance  of  said  light  duties  as  the  circumstances  and  merit  of 
each  case  in  its  discretion  may  warrant. 

[9193]  §  13.     In  case  of  the  partial  permanent  disability  of  any  Members  partuii) 
member  of  the  said  fire  department,  caused  in  or  induced  by  the  actual  'iormi^l'of'daiy 
performance  of  the  duties  of  his  position   as  such  member,  or  which  or  before  the  end' 
shall  have  occurred  before  the  expiration  of  ten  years  of  continuous  "cj"" ''""  """ 
service  in  the  said  fire  department,  the  said  board  of  fire  commission-  See  Sup. 
ers,  upon  an  examination  of  such  partially  permanently  disabled  mem- 
ber by  the  medical  officer  ordered  by  the  said  board  of  fire  commis- 
sioners, shall  have  power  to  relieve   such  partially  permanently  dis- 
abled member  from  active  service  at  fires,  and  the  said  board  of 
trustees,  upon  such  member  being  so  relieved,  shall  authorize  the  pay- 
ment to  such  partially  permanently  disabled  member,  monthly,  from 
the  said  pension  fund,  an  amount  of  money  equal  to  one-half  of  the 
monthly  compensation  allowed  such  last  named  member,  as  a  member 
of  said  fire  department,  at  the  date  of  his  being  so  relieved  from  such 
service,  or  in  proportion  to  the  number  of  beneficiaries  of  said  fund 
as  the  condition  of  said  pension  fund  will  warrant.     The  member  so  Duties  and  pay. 
partially  permanently  disabled  and  relieved  from  active  service  at  fires, 
shall  remain  a  member  of  said  fire  department,  subject  to  the  rules 
governing  the  same,  and  may  be  ordered  by  the  said  board  of  fire 
commissioners  to  the  performance  of  such  light  duties  as  the  medical 
officer  ordered  by  the  said  board  of  fire  commissioners  may  certify 
him  qualified  to  perform,  and  the  said  board  of  fire  commissioners 
may,  out  of  the  general  fund  of  said  fire  department,  fix  and  pay  such 
additional  compensation  for  the  performance  of  said  light  duties  as 
the  circumstances  and  merit  of  each  case,  in  its  discretion,  may  war- 
rant.    Such  pension  and  additional  compensation  so  paid  to  such  par- 
tially permanently  disabled  member  mentioned  in  this  and  the  preced- 
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ing  section  of  this  act,  shall  be  in  lieu  of  any  salary  received  by  such 

member  at  the  date  of  his  being  so  relieved  from  active  service  at 

fires,  and  the  said  city  shall  not  be  liable  for  the  payment  of  any  other 

claim  or  demand  for  services  thereafter  rendered  by  such  partially 

Pension  how  paid;  permanently  disabled  member.     That  the  payment  of  the  said  pension 

bi''?educ"do"?o'°  shall  be  made  by  drafts  drawn  by  the  order  of  said  board  of  trustees, 

cease,  when.         signed  by  the  president  and  countersigned  by  the  said  secretary ;  but 

nothing  in  this  act  contained  shall  render  any  payment  of  such  pension 

obligatory  upon  the  said  board  of  trustees  or  any  member  thereof,  or 

chargeable  as  a  matter  of  legal  right,  and  the  said  board  of  trustees 

may  at  any  time  order  such  pension  to  be  reduced  or  to  cease. 

1^194]  §  14.  That  no  portion  of  the  said  pension  fund  shall,  either 
before  or  after  its  order  of  distribution  by  the  said  board  of  trustees 
to  such  disabled  member  of  said  fire  department,  or  to  the  widow  or 
guardian  of  the  minor  child  or  children,  or  to  the  dependent  mother 
or  father  of  a  deceased  or  retired  member  of  such  department,  be 
held,  seized,  taken,  subjugated  to,  detained  or  levied  on  by  virtue  of 
any  attachment,  execution,  injunction,  writ,  interlocutory  or  other  or- 
der or  decree,  or  any  process  or  proceeding  whatever  issued  out  of  or 
by  any  court  in  this  State  for  the  payment  or  satisfaction,  in  whole  w 
in  part,  of  any  debt,  damages,  claim,  demand,  judgment,  fine  or 
amercement  of  such  member,  or  his  said  widow,  or  the  guardian  of 
the  minor  child  or  children,  or  of  the  dependent  mother  or  father  of 
any  deceased  member ;  but  the  said  fund  shall  be  sacredly  held,  kept, 
secured,  promoted  and  distributed  for  the  purpose  of  pensioning  the 
persons  named  in  this  act,  and  for  no  other  purpose  whatever. 

[9195]  §  15.  That  all  acts  or  parts  of  acts  inconsistent  with  this 
act  be  and  the  same  are  hereby  repealed. 

§  16.  This  act  shall  take  effect  and  be  in  force  immediately  from 
and  after  its  passage. 


Repeals. 
See  Sup. 


Board  of  trustees 
of  the  firemen's 
pension  fund  in 
certain  cities. 


EiectiOD  of  three 
trustees. 


PIRBMBN  S  RBLIBP   IN  CITIES  Or  PIKST  CLASS,   THIRD   GRADB,    AND    CERTAIN    CITIES    OP    SSCOHS 

CLASS. 

An  Act  to  create  and  perpetuate  a  board  of  trustees  of  the  firemen's  pen- 
sion [fund] ;  to  prmridc  and  distribute  such  fund  for  the  pensioning  of 
disabled  firemen,  and  the  widows  and  minor  children  and  dependent 
mothers  or  fathers  of  deceased  firemen,  in  cities  of  the  third  grade  of  the 
first  class  and  of  the  third  grade  of  the  second  class. 

[Passed  and  took  effect  March  16,  1887:  84  v.  102.) 

[9196]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  persons  who,  from  time  to  time,  compose  the  board  of  fire 
commissioners,  or  such  other  board  or  commission  of  the  city,  council 
of  any  city  of  the  fourth  grade  of  the  second  class,  having  a  popula- 
tion at  the  last  federal  census  or  any  subsequent  census  of  not  more 
than  9,603  nor  less  than  9,598,  or  the  third  grade  of  the  second  class, 
or  the  third  grade  of  the  first  class,  having  control  or  management  of 
the  fire  department  of  such  city,  and  three  other  persons,  members  of 
the  fire  department  therein,  elected  as  hereafter  provided,  and  shall 
be  called  "the  board  of  trustees  of  the  firemen's  pension  fund.'' 
[As  amended  March  i8,  1889:  86  v.  114.] 

[9197]  ^  2.  The  three  persons  to  be  elected  as  such  trustees  shall, 
together  with  three  other  persons,  also  members  of  the  said  fire  de- 
partment, be  nominated  for  such  office  of  trustee  in  a  convention  to 
be  composed  of  one  delegate  firom  each  engine,  chemical  engine,  fire 
boat,  hook  and  ladder  or  hose  company,  fire  alarm  telegraph  company 
and  from  the  general  office  belonging  to  the  fire  department  of  any 
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such  city,  and  called  by  the  chief  of  such  fire  department,  and  con- 
vened at  least  two  weeks  prior  to  the  election  of  such  three  trustees. 
That  such  election  shall  be  held  in  the  respective  houses  or  head-  •''*««  "^  «'««>•<«- 
quarters  of  such  engjne,  chemical  engine,  fire  boat,  hook  and  ladder 
or  hose  company,  telegraph  department  or  general  oflBces,  and  be  by 
ballot  cast  by  the  members  of  the  said  fire  department  between  the 
hours  of  nine  o'clock  in  the  forenoon  and  six  o'clock  in  the  afternoon,  ^.^^^ 
on  the  third  Tuesday  of  January,  in  each  and  every  year  hereafter, 
except  the  first  election,  which  shall  be  held  within  thirty  days  after 
and  by  virtue  of  the  passage  of  this  act.     That  every  such  member  biUou. 
shall  be  entitled  to  cast  only  one  ballot.     That  no  ballot  shall  contain 
the  names  of  more  than  three  persons,  and  the  persons  receiving  the 
highest  number  of  votes  shall  be  declared  elected  as  such  trustees, 
and  hold  their  office  until  their  successors  are  duly  elected.     That  the 
captain  or  officer  in  command  of  any  such  company,  on  the  day  of 
and  immediately  after  holding  such  election,  shall  canvass,  count,  and  Count  and  cmtm* 
certify  in  writing  the  number  of  ballots  cast  and  the  vote  received  by 
each  candidate  for  the  office  of  trustee.     After  signing  such  certificate 
said  officer  or  captain  in  command  shall  at  once  address  and  deliver, 
or  mail  the  same  to  the  city  clerk  of  such  city ;  that  the  mayor,  city    *  """ 
clerk  and  chief  of  the  fire  department  shall  together,  within  three  days 
after  the  receipt  of  such  certificates  by  said  secretary,  open  the  same 
and  ascertain  and  determine  the  total  number  of  votes  so  cast  at  said  DecUnng  result, 
election  for  the  different  persons  for  the  office  of  trustee  as  returned 
by  said  captain  or  officer  in  command,  and  under  the  respective  hands 
of  such  mayor  and  city  clerk,  issue  certificates  of  their  election  to  the  Certificatet. 
three  persons  elected  as  such  trustees.     In  case  of  a  tie  vote  being  re- 
ceived  by  any  two  persons  for  the  office  of  said  trustee,  such  tie  vote    "  "*"' 
shall  be  decided  by  casting  lots,  or  in  any  other  way  which  may  be 
agreed  upon  by  and  between  the  persons  for  whom  such  tie  vote  was 
cast.     No  election  shall  be  set  aside  for  want  of  formality  in  balloting  Formality  not  re- 
by  such  members,  or  certifying  or  remitting  the  returns  of  any  such  q"'«d. 
election  by  said  captain  or  officer  in  charge. 

[9198]  §  3.     Said  board  shall  be  organized  by  the  election  of  a  President  and  sec- 
president  and  secretary.     The  secretary  shall  keep  a  full  record  of  all  recoS°of  proceed- 
the  proceedings  of  said  board  of  trustees,  and  all  action  taken  by  it  in  '°e'!  «pon. 
regard  to  the  said  pension  fund,  and  shall  annually  make  a  report  to 
the  city  council  of  such  city,  giving  in  detail  a  statement  of  the  trans- 
actions of  the  board  for  the  current  year  ending  December  31,  in  each 
year,  said  report  to  be  made  to  the  council  on  or  before  the  second 
Monday  in  January  of  each  year. 

[9199]  §  4-  That  the  county  treasurers  of  counties  containing  a  Tax  on  foreign  in- 
city  or  cities  of  the  fourth  grade  of  the  second  class,  having  a  popula-  Jo  be'paid°to?un4' 
tion  at  the  last  federal  census  or  any  subsequent  census  of  not  more 
than  9,603  nor  less  than  9,598,  or  a  city  of  the  third  grade  of  the  sec- 
ond class,  or  a  city  of  the  third  grade  of  the  first  class,  shall,  semi-an- 
nually, at  the  time  of  their  semi-annual  settlement  with  the  auditors  of 
their  respective  counties,  pay  over  to  the  treasurers  of  such  cities,  on 
the  warrant  of  the  county  auditor,  one-half  of  the  taxes  paid  into  the 
treasury  of  such  county  by  insurance  companies  incorporated  by  the 
authority  of  any  other  state  or  government  and  doing  business  in  any 
such  city,  on  the  gross  receipts  of  every  such  insurance  company  under 
and  by  virtue  of  the  provisions  of  section  2745  of  the  Revised  Statutes, 
and  during  the  half  year  preceding  such  semi-annual  settlement,  and 
the  money  so  paid  over  to  such  city  treasurer  shall,  together  with  the 
amount  heretofore  so  paid,  constitute  a  pension  fund  for  the  purposes 
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and  objects  hereinafter  set  forth.      \As  amended  March  i8,  1889:  86 
V.  115.] 
FaDure  of  <uch  nOSOO]  §  5-     In  case  any  such  insurance  company  shaJl   fail  to 

«t"?n"o"gr°  sT«*  make  return  to  the  office  of  the  auditor  of  the  county  in  which  the 
nipu;  penalty,      office  or  agency  of  such  insurance  company  may  be  kept,  in  the  month 
of  May,  annually,  the  amount  of  the  gross  receipts  of  such  agency  for 
entry  upon  the  tax  list  of  the  proper  county,  such  auditor  shall  forth- 
with give  notice  of  such  failure  to  the  superintendent  of  insurance,  and 
said  superintendent  shall,  upon  the  receipt  of  such  notice  from  said 
auditor,  forthwith  revoke  and  recall  the  license  and  authority  to  such 
insurance  company  to  do  or  transact  business  within  this  slate.     And 
no  renewal  of  authority  shall  be  granted  to  such  insurance  company 
for  three  years  after  such  revocation,  and  it  shall  be  prohibited  from 
transacting  any  business  in  this  state  until  again  duly  licensed  and 
authorized  so  to  do,  and  the  said  return  shall  have  been  duly  made. 
In  each  and  every  case  of  the  failure  of  the  said  auditors  to  give  such 
dito7;peu!ity^ar'' notice  to  Said  Superintendent  of  insurance,  such  auditor  shall  forfeit 
neglect.  ^^^  p^y  jq  g^ijj  (.jfy^  fgy  jjjg  yge  and  benefit  of  said  pension  fund,  the 

sum  of  one  hundred  dollars,  such  forfeiture  to  be  recovered  of  said 
auditor  in  an  action  at  law  therefor,  brought  against  him  by  any  per- 
son, in  the  name  of  any  such  city,  and  before  any  court  of  competent 
jurisdiction. 
Daty  of  auditor  to      [9201]  §  6.     That  it  shall  be  the  duty  of  said  auditor  to  make  out 
deliver  statement    and  deliver  to  the  Said  board  of  trustees,  annually,  on  the  first  of 
ceipt^'etcvto''^    Ju'Xj  '"^  ^ach  and  every  year  hereafter,  a  correct  statement  of  the 
board;  penalty  for  name  and  agent's  name  of  every  such  insurance  company  so  doing 
"^  *"■  business  in  said  city,  together  with  the  amount  of  the  gross  receipts  of 

every  such  insurance  company  as  returned  by  said  agent  or  company 
to  said  auditor  for  the  year  previous  to  such  first  day  of  July.    In  case 
of  the  failure  of  said  auditor  to  so  make  out  and  deliver  to  said  board 
of  trustees  any  such  annual  statement  at  the  time  named  in  each  and 
every  year  hereafter,  such  auditor  shall  forfeit  and  pay  to  said  board 
of  trustees  for  the  use  and  benefit  of  the  said  pension  fund,  the  sum 
of  twenty-five  dollars.     Such  forfeiture  to  be  sued  for  and  recovered 
of  such  auditor  in  an  action  at  law  brought  against  him  by  any  person, 
in  the  name  of  any  such  city,  and  before  any  court  of  competent 
jurisdiction. 
Dnty  of  auditor  to      [9202]  §  ?.     That  it  shall  be  the  duty  of  the  auditor  of  the  said 
aniiuafstaTc'ment    county  to  make  out  and  deliver  to  the  said  board  of  trustees,  semi- 
of  taxe«  paid,  etc.;  annually,  each  and  every  year  hereafter,  a  statement  showing  the 
^laity  orneg-     ajjjount  of  the  taxes  paid  into  the  treasury  of  such  county  by  such 
insurance  companies  for  the  year,  or  part  thereof,  prior  to  the  making 
and  delivery  of  such  semi-annual  statement  of  said  auditor  to  such 
board  of  trustees,  and  in  case  of  the  failure  of  said  auditor  to  so  make 
out  and  deliver  such  semi-annual  statement  to  said  board  of  trustees, 
as  herein  provided,  in  each  and  every  year  hereafter,  such  auditor 
shall  forfeit  and  pay  to  said  board  of  trustees,  for  the  use  and  benefit 
of  said  pension  fund,  the  sum  of  twenty-five  dollars.     Such  forfeiture 
to  be  sued  for  and   recovered   against  him  in  an   action   therefor, 
brought  by  any  person,  in  the  name  of  such  city,  before  any  court  of 
competent  jurisdiction. 
Other  revenue*  of       [9303]  §  8.     All  fines  imposed  upon  members  of  the  fire  depart- 
tuch  fund.  ment  in  any  such  cities  by  way  of  discipline  or  punishment,  together 

with  all  rewards  in  money,  fees,  gifts  and  emoluments  that  may  be 
paid  or  given  specially  to  said  pension  fund  on  account  of  extraordi- 
nary services  by  said  fire  department,  or  any  member  thereof,  (except 
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when  allowed  to  be  retained  by  such  member,  or  given  to  endow  a 
medal,  or  other  permanent  or  competitive  reward,)  shall  be  paid  to  and 
received  by  the  said  city  treasurer,  and  applied  by  him  to  the  said 
pension  fund,  and  the  said  board  of  trustees  may  take  by  gift,  grant, 
devise  or  bequest  any  money,  real  estate  or  personal  property,  right  P""«».  »*«•  ete. 
of  property  or  other  valuable  thing,  the  annual  income  of  which  shall 
not  exceed  fifty  thousand  dollars  in  the  whole,  and  such  money,  real 
estate  or  personal  property,  right  of  property  or  other  valuable  thing 
so  obtained,  shall  in  like  manner  be  paid  to  and  applied  by  such  city 
treasurer  to  the  said  pension  fund,  and  also  to  the  use  of  such  fund  by 
deposit,  investment  or  profit  as  hereinafter  provided,  or  as  such  board 
of  trustees  shall  direct;  provided,  that  the  sum  of  one  hundred  thou- 
sand dollars,  which  may  be  received  and  accumulated  under  the  pro- 
visions of  this  act,  shall  be,  when  so  received  and  accumulated,  re-  „  tfimd. 
tained  as  a  permanent  fund,  the  annual  income  of  which  may  alone  be 
made  available  for  the  uses  and  purposes  of  said  pension  fund. 

[9204]  §  9.     That  the  treasurer  of  every  such  city  shall  execute  a  city  treasurer's 
bond  witn  sufficient  sureties  to  such  city  for  the  faithful  performance  *^°^' 
of  his  duties  as  the  custodian  of  such  pension  fund,  in  like  manner  as 
his  present  official  bond  as  such  treasurer  is  drawn,  executed  and 
filed,  and  in  such  penal  sum  as  the  said  board  of  trustees  shall 
direct. 

[9205]  §  lo.     That  the  said  board  of  trustees  shall  have  power  to^^^^^j^,,^ 
draw  sudi  pension  fund  from  the  treasury  of  such  city,  and  may  in-  said  fund  in  regb> 
vest  the  said  fund  in  the  name  of  "  the  board  of  trustees  of  the  fire-  "'* 
men's  pension  fund  "  in  interest  bearing  bonds  of  the  United  States, 
the  state  of  Ohio,  or  any  county  in  this  state,  or  of  said  cities  or  of 
any  township,  incorporated  village,  or  other  municipal  corporation  in 
the  state  of  Ohio,  where  the  power  to  issue  such  bonds  is  derived  from 
either  general  or  special  legislative  authority.     That  the  said  bonds 
shall,  before  the  same  are  issued  to  the*  said  board  of  trustees,  be 
registered  in  the  office  of  [the]  treasurer  of  the  United  States,  or  said 
state  of  Ohio,  or  county,  city,  township,  incorporated  village  or  other 
municipal  corporation  in  this  state  issuing  the  same,  and  bear  upon 
their  face  the  printed  or  legibly  written  fact  of  such  registry,  together 
with  the  book,  and  page,  and  the  date  and  place  of  such  registry. 
The  said  board  of  trustees  shall  make  report  to  the  common  council  ^JJ,"^,"''**"  '^ 
of  the  condition  of  said  pension  fund  on  the  second  day  of  January, 
in  each  and  every  year. 

[9206]  §  II.     If  any  member  of  the  fire  department  of  any  such  Beneficiaries  of 
city  shall,  while  in  the  performance  of  his  duty,  become  or  be  found  ^^^^^L^ 
upon  an  examination  of  a  medical  officer  ordered  by  said  board  or      '      '     " 
committee  having  control  of  the  fire  department,  to  be  physically  or 
mentally  permanenriy  disabled,  and  such  disability  shall  have  been  , 

caused  in,  or  induced  by  the  actual  performance  of  the  duties  of  his 
position  as  such  member,  so  as  to  render  necessary  his  retirement 
from  all  service  in  the  said  fire  department,  such  board  or  committee 
shall  have  power  to  retire  such  permanently  disabled  member  from  all 
service  in  the  said  fire  department,  and  upon  such  retirement  the  said 
board  of  trustees  shall  authorize  the  payment  to  such  permanently^*'™""*'''' 
disabled  member,  monthly,  from  the  said  pension  fund  upon  the  or- 
der of  the  city  clerk,  the  sum  of  twenty-five  dollars.  If  any  member 
of  the  said  fire  department  shall,  while  in  the  performance  of  his 
duty,  be  killed,  or  die  from  the  effects  of  an  injury  thus  received,  or 
of  any  disease  thus  contracted,  or,  while  retired,  die  from  any  such 
cause,  such  member  so  killed,  or  dying  from  said  injuries  or  disease, 


Digitized  by 


Google 


2322 
AV;akdB  MUNICIPAL  CORPORATIONS.  §§  9207-9209 

shall  leave  a  widow,  or  minor  child  or  children  under  sixteen  years  of 
age,  or  a  mother  who  depended  upon  him  for  supporf,  said  board  of 
trustees  shall  authorize  and  direct  the  payment  from  the  said  pension 
fund  of  the  following  sums  monthly,  to-wit :  to  such  widow,  while  un- 
married, twenty  dollars;  to  the  guardian  of  such  minor  child  or 
children,  six  dollars  for  each  of  said  children  until  each  child  shall 
respectively  arrive  at  the  age  of  sixteen  years,  and  twenty  dollars  to 
such  dependent  mother  until  she  remarries ;  and  in  case  there  is  no 
dependent  mother.  But  a  father  who  is  dependent  upon  such  member 
for  support,  such  dependent  father  shall  be  paid  the  same  sum 
monthly  provided  herein- to  be  paid  to  a  dependent  mother;  provided, 
however,  that  if  at  any  time  there  should  not  be  sufficient  money  or 
bonds  to  the  credit  of  the  said  pension  fund  to  pay  to  each  person  en- 
titled to  the  benefit  thereof,  die  full  amount  per  month  as  herein- 
before stated,  then  and  in  that  event,  an  equal  percentage  of  said 
monthly  payments  shall  be  made  to  each  beneficiary  thereof,  until 
said  fund  is  so  replenished  as  to  warrant  payment  in  full  to  each  of 
said  beneficiaries. 
j«t?.*!JLShnienl'  fJ^SOJ]  §  12.  That  uo  portion  of  the  said  pension  fund  shall, 
eieeution,  etc.  '  either  before  or  after  its  order  of  distribution  by  the  said  board  of 
trustees  to  such  disabled  member  of  said  fire  department,  or  to  the 
widow  or  guardian  of  the  minor  child  or  children,  or  to  the  dependent 
mother  or  father  of  a  deceased  or  retired  member  of  such  depart- 
ment, be  held,  seized,  taken,  subjugated  to,  detained  or  levied  on  by 
virtue  of  any  attachment,  execution,  injunction,  writ,  interlocutory  or 
other  order  or  decree,  or  any  process  or  proceeding  whatever,  issued 
out  of  or  by  any  court  in  this  state,  for  the  payment  or  satisfaction, 
in  whole  or  in  part,  of  any  debt,  damages,  claim,  demand,  judgment, 
fine  or  amercement  of  such  member  or  his  said  widow,  or  the  guardian 
of  the  minor  child  or  children,  or  of  the  dependent  mother  or  father 
of  any  deceased  member;  but  the  said  fund  shall  be  sacredly  kept, 
held,  secured,  promoted  and  distributed  for  the  purpose  of  pension- 
ing the  persons  named  in  this  act,  and  for  no  other  purpose  what- 
ever. 
IRepeabj  [9208]  §  13.     That  all  acts  or  parts  of  acts  inconsistent  with  this  act 

be  and  the  same  are  hereby  repealed. 

§  14.     This  act  shall  take  effect  and  be  in  force  immediately  from 
and  after  its  passage. 

St*ab»U*i73*t  SUBDIVISION    VII.       FIRE-ESCAPES  AND  STEAM  BOILERS. 

ttg. 

An  Act  to  provide  for  the  better  protection  of  human  life  against  fire,  ani 
to  regulate  the  construction  and  management  of  steam  boiler  furnaces  in 
*  cities  of  the  first  and  second  grades  of  the  first  class. 

[Passed  and  took  effect  March  37,  1889:  86  v.  135.] 

''•de's'Srt^V  first  [9209]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
and'secondVades  That  all  buildings,  except  such  as  are  used  exclusively  for  private 
sl^s'.!"' ^^  residences,  in  every  city  of  the  first  and  second  grades  of  the  first 
'"^  class,  of  three  or  more  stories  in  height,  shall  each  be  provided  with 

one  or  more  good  and  suitable  fire-escapes,  extending  from  the  first 
story  to  the  upper  stories  of  such  building,  and  above  the  roof  and 
on  the  outer  walls  thereof,  in  such  location  and  numbers,  and  of  such 
material  and  construction  as  will  insure  safe  and  convenient  exit  for 
all  occupants  of  any  such  building  in  case  of  fire,  and  all  passage 
ways  leading  to  such  fire-escapes  shall  at  all  times  be  kept  open  and 
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free  from  obstruction,  and  any  person  in  any  manner  obstructing  the 

same,  or  causing  the  same  to  be  obstructed,  shall  be  fined  not  less  J^'"*',iJ  '"he"* 

than  twenty-five  dollars  nor  more  than  one  hundred  dollars  for  the  """^ '"*    '*'°"- 

first  offense,  and  for  any  subsequent  offense  he  shall  be  fined  not  less 

than  one  hundred  dollars  nor  more  than  two  hundred  dollars,  and  be 

imprisoned  in  the  work-house  for  a  period  of  not  less  than  ten  nor 

more  than  sixty  days. 

[9t21U]  §  2.     No  building  within  the  limits  of  any  city  of  the  first  Fireproof  vault  i« 
grade  of  the  first  class  shall  be  used  or  occupied  in  whole  or  in  part  miifs'and  faciories 
as  a  planing  mill,  sash,  door  and  blind   manufactory,  wagon  or  car- '»  '1'"'^°^  "f"' 
riage  manufactory,  cabinet  or  furniture  manufactory,  wood-turning  or  *'"  *'   "'  "^  ***" 
veneering  works,  agricultural  implement  manufactory,  box  or  shingle 
manufactory,  or  any  other  wood-working  manufactory,  two  or  more  stt  \  7495. 
stories  in  height,  unless  such  building  so  occupied  shall  have  in  con- 
nection with  it  a  brick  or  fire-proof  vault  of  sufficient  capacity  to 
contain  all  shavings,  saw-dust,  chips  or  other  light  combustible  refuse 
connected  therewith ;  and  all  such  shavings,  saw-dust,  chips  and  dther 
light  combustible  refuse  shall  be  removed  daily  from  such  premises 
to  such  vault. 

[9211]  §3.     No  person  shall  hereafter,  either  as  owner,  lessee  or  p^^^j^  ,„  „,j  ^^^ 
agent,  use  or  occupy,  or  permit  the  occupation  and  use  above  the  Uin  portion  of , 
second  story  of  any  store,  factory,  workshop  or  other  structure  where  sue<i;"when.  ' "" 
any  person  or  persons  shall  be  employed  as  workmen  or  workwomen, 
for  wages,  in  any  trade  or  occupation,  or  permit  the  occupation  or  use 
of  any  building  more  than  two  stories  in  height  as  an  inn,  or  public 
house  where  travelers  are  lodged,  or  as  a  tenement  house,  without 
first  having  obtained  a  permit  in  writing  from  the  officer  hereinafter 
designated,  under  the  penalty  of  not  less  than  $25.00  for  each  and 
every  offense,  and  a  further  penalty  of  $50.00  for  each  and  every  day 
such  owner,  lessee  or  agent  shall,  after  the  first  conviction,  neglect  or 
refuse  to  comply  with  any  of  the  provisions  of  this  section. 

[92131  ^  4-  Every  steam  boiler  furnace  used  within  the  corporate  Provision! » t<. 
limits  of  any  city  of  the  first  grade  of  the  first  class,  shall  be  so  con-  ''e*^  boil*' f""^ 
structed  or  altered,  or  have  attached  thereto  such  sufficient  smoke 
preventives,  as  to  produce  the  most  perfect  combustion  of  fuel  or 
other  material  from  which  smoke  results,  and  so  as  to  prevent  the 
production  and  emission  of  smoke  therefrom,  so  far  as  the  same  is 
possible.  And  any  person  or  persons,  association  or  corporation, 
being  the  owner  or  lessee,  or  having  control  of  any  such  steam  boiler 
furnace,  shall  use  or  allow  the  use  of  any  such  steam  boiler  fur- 
nace which  shall  not  be  so  constructed,  or  if  already  constructed  at 
the  time  of  the  passage  of  this  act,  shall  not  be  so  altered,  or  shall 
not  have  attached  thereto  such  sufficient  smoke  preventives  so  as  to 
produce  the  most  perfect  combustion  of  fuel  or  other  material  from 
which  smoke  results,  and  so  as  to  prevent  the  production  and  emission 
of  all  smoke  therefrom,  so  far  as  the  same  is  possible,  or  shall  fail  to 
keep  such  steam  boiler  furnace  for  the  preveqtion  of  smoke,  and  such' 
smoke  preventives  in  good  and  efficient  order  and  operation,  shall  be 
subject  to  a  fine  of  not  less  than  twenty  dollars  nor  more  than  fifty 
dollars  for  the  first  offense,  and  for  each  subsequent  offense  shall  be 
fined  not  less  than  fifty  nor  more  than  one  hundred  dollars.  And  no 
steam  boiler  furnace  shall  hereafter  be  constructed  in  any  such  city 
of  the  first  grade  of  the  first  class,  except  in  accordance  with  the  re- 
quirements of  this  section,  under  the  penalty  of  fifty  dollars  for  each 
offense. 

[9213]  §  5.     Every  person  having  charge  of  the  igniting,  making,  smok.  prevendoD 
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Stoking,  feeding  or  attending  any  such  furnace  and  any  smoke  pre- 
ventives attached  thereto  in  good  and  efficient  order  and  use,  that  the 
least  possible  smoke  shall  be  produced  and  emitted  therefrom,  and 
any  such  person  who  shall  fail,  or  neglect  to  so  ignite,  make,  stoke, 
feed,  or  attend  such  furnace  fire,  that  the  least  possible  smoke  shall 
be  produced  or  emitted  therefrom,  or  shall  fail  or  neglect  to  keep  such 
furnace  or  smoke  preventives  attached  thereto  in  good  and  efficient 
order  and  use,  or  shall  hinder  or  disarrange  any  such  furnace  or 
smoke  preventives  attached  thereto,  shall  be  subject  to  the  payment 
of  a  penalty  of  not  less  than  twenty  dollars  nor  more  than  fifty  dollars 
for  the  first  offense,  and  not  less  than  fifty  dollars  nor  more  than  one 
hundred  dollars  for  each  subsequent  offense. 

[9214]  §  6.  The  mayor  of  the  city  in  every  city  of  the  first  grade 
of  the  fi^rst  class  shall  appoint  a  person  of  suitable  qualifications  as 
supervising  engineer,  who  shall  hold  his  office  for  the  term  of  two 
years  from  and  after  the  date  of  his  appointment,  and  until  his  suc- 
cessor is  appointed  and  qualified,  and  he  shall  have  authority  to  super- 
vise and  require  all  steam  boiler  furnaces  in  such  city  of  the  first 
grade  of  the  first  class  to  be  constructed,  or  if  already  constructed,  to 
be  so  altered  or  have  attached  thereto  such  efficient  smoke  prevent- 
ives, so  as  to  produce  the  most  perfect  combustion  of  the  fuel  or  other 
material  from  which  smoke  results,  and  so  as  to  prevent  the  production 
and  emission  of  all  smoke  therefrom  so  far  as  the  same  is  possible,  and 
he  shall  further  have  authority  to  sup>ervise  the  igniting,  making,  stok- 
ing, feeding  and  attending  such  steam  boiler  furnace  fires;  and  he 
shall  also  have  authority  to  require  the  owners,  or  agents  for  owners, 
or  lessees  of  all  buildings  more  than  two  stories  in  height,  not  occu- 
pied or  used  exclusively  as  private  residences,  to  provide  any  such 
building  with  fire-escapes,  of  such  numbers,  construction  and  material, 
and  in  such  location  as  he  may  determine  necessary  to  the  protection 
of  human  life  in  case  of  fire ;  and  after  such  determination  by  the 
supervising  engineer,  he  may,  at  any  time,  by  a  notice  ser%'ed  upon 
the  owner,  agent  for  owner,  or  lessee  of  any  such  building,  by  leaving 
with  such  owner,  agent  for  owner  or  lessee,  or  at  his  or  their  residence 
or  place  of  business,  a  copy  of  such  notice;  require  such  owner, 
agent  for  owner  or  lessee,  or  either  of  them,  to  cause  such  fire-escape 
to  be  placed  upon  such  building  within  thirty  days  after  the  service  of 
such  notice;  provided,  however,  that  all  buildings  more  than  two 
stories  high,  used  for  manufacturing  purposes,  shall  have  one  fire- 
escape  for  every  twenty-five  persons  or  less,  employed  above  the  sec- 
ond story,  or  a  fire-proof  stairway.  In  case  the  lessee,  owner  or  agent 
for  owner,  or  either  of  them,  so  served  with  notice  as  aforesaid,  shall 
not  within  thirty  days  after  the  service  of  such  notice  upon  him  or 
them,  place  or  cause  to  be  placed,  such  fire-escape  upon  such  build- 
ing, as  required  by  this  article  and  the  terms  of  such  notice,  he  or 
they  shall  be  subject  to  a  fine  of  not  less  than  $io.oo  nor  more  than 
$ioo.oo,  and  to  a  further,fine  of  $50.00  for  each  week  of  such  neglect 
to  comply  with  such  notice  after  the  service  of  the  same;  and  he  shall 
further  have  authority,  in  the  performance  of  the  duties  of  his  office, 
to  enter  any  steam  boiler  or  engine  room,  or  any  building  not  occupied 
exclusively  as  a  private  residence,  and  any  person  or  persons  hinder- 
ing or  obstructing  him  in  the  performance  of  such  duties  shall  be  sub- 
ject to  a  fine  of  not  less  than  twenty  dollars  nor  more  than  fifty  dol- 
lars, or  imprisoned  in  the  work-house  for  a  period  not  exceeding 
thirty  days. 

[9215]  §  7.     The  supervising  engineer,  before  entering  upon  the 
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duties  of  his  office,  shall  take  and  subscribe  an  oath  to  faithfully  and  bJiij *'"''"* 

impartially  execute  the  duties  of  his  office  j  he  shall  give  bond  m  the 

sum  of  $io,ooo,  with  two  or  more  good  and  sufficient  sureties,  which 

bond  shall  be  approved  by  the  city  solicitor  and  deposited  with  the 

mayor,  and  he  shall  receive  an  annual  salary  of  $2,500,  which  salary 

shall  be  paid  out  of  the  city  treasury  the  same  as  the  salaries  of  other 

<  ity  officers  are  paid,  and  all  fines  assessed  and  collected  under  any  of 

the  jirovisions  of  this  act  shall  be  paid  into  the  city  treasury  to  and 

for  ihe  benefit  of  the  street  repairing  fund. 

[9216]  §  8.     The  supervising  engineer  shall  keep  an  office  in  the  hu  office  ud  du- 
city  hall  or  other  suitable  place,  as  shall  be  provided  by  the  city  coun-  "'*• 
cil,  where  he  shall  keep  a  record  in  detail  of  the  business  and  trans- 
action  of  his  office,   and   all   books,   stationery,  postage  and   other 
necessary  expenses  to  be  paid  from  the  city  treasury,  and  it  shall  be 
the  duty  of  such  supervising  engineer  to  commence  and  aid  in  prose- 
cuting information  or  legal  proceedings  against  persons  for  a  violation 
of  any  of  the  provisions  of  this  act ;  and  to  enable  the  said  supervis- 
ing engineer  to  carry  out  in  the  most  prompt  and  effective  manner  all 
of  the  provisions  of  this  act,  the  city  council  shall  have  the  power  to 
provide  for  the  appointment,  by  the  mayor,  of  an  assistant  supervis- 
ing engineer,  who  shall  be  subject  to  the  orders  ind  control  of  the 
supervising  engineer,  and  who,  during  the  disability  or  absence  of  the 
said  supervising  engineer,  shall  have  the  power  and  perform  all  the 
duties  conferred  by  this  act  upon  the  said  supervising  engineer,  and  he 
shall  receive  for  his  services  such  salary  as  the  city  council  shall  pre- 
scribe.    In  cities  of  the  second  grade  of  the  first  class,  the  duties  h^^ provUionsof 
herein  required  to  be  performed  by  the  supervising  engineer,  shall  be  '(>■?  act  appUed  u 
performed  by  the  inspector  of  buildings,  appointed  under  an  act,  grade  of  fiV«°cia»n 
passed  April  16,  1888,  except  in  so  far  as  relates  to  the  duties  of  the 
inspection  of  smoke,  and  inspection  of  boiler  and  engine. 

[9217]  §  9.     The  penalty  for  any  violation  of  any  provisions  of  this  Penalty  for  vipia- 
act,  not   otherwise   especially  provided  for,  shall   be   not   less  than  proviScd  for'" 
twenty  dollars ;  not  more  than  fifty  dollars  for  the  first  offense  and  not 
less  than  fifty  nor  more  than  one  hundred  dollars  for  each  subsequent 
offense. 

[9318]  §  10.     All  acts  or  parts  of  acts  inconsistent  or  in  conflict  with  [Repeaii.] 
this  act,  be  and  the  same  are  hereby  repealed. 

§  II.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION    VIII.       HEAT   AND   POWER.  Set  aUo  I  ttgii. 

*An  Act  to  authorize  municipal  corporations  to  use  or  grant  the  use  of  tiu  ' 

streets,  avenues,  alleys,  and  public  places  for  certain  purposes. 

(Passed  and  took  effect  March  35,  i83o:  77  v.  83.) 

[9219]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  The  u»e  of  street*. 
That  any  municipal  corporation  may,  by  ordinance,  use  or  grant  the  eram;d'to'i^"pipe 
use  of  its  streets,  avenues,  alleys,  lanes,  and  public  places,  to  lay  pipes  for  supplying  heat 
and  drains  under  the  surface  thereof,  to  be  used  for  the  purpose  of  *"  ■"**' 
supplying  its  inhabitants  with  heat  and  power,  upon  such  terms  as  such 
corporations  may  deem  proper.  ' 

[9220]  §  2.     That  in  all  municipal  corporations  which  may  have  where  granted  b«. 
heretofore,  by  ordinance,  authorized  the  use,  by  any  person  or  cor-  ac"^"*"''^''''* 

*This  act  is  not  in  conflict  with  Art.  3,  {  38,  or  Art.  13,  {  1,  ol  the  constitution.     Kumter  v. 
SiUttt,  38  O.  S.  445- 
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poration,  of  the  streets,  avenues,  alleys,  lanes,  and  public  places  of 
s*t  1 169a.  such  municipal  corporation,  for  the  purpose  of  laying  pipes  and  drains 

below  the  surface  thereof  to  convey  and  supply  its  inhabitants  heat 
and  power,  such  ordinances  shall  be  held  as  valid  and  binding  as  if  the 
power  in  all  such  municipal  corporations  to  so  grant  such  use  of  its 
streets,  avenues,  alleys  and  public  places  had  been  expressly  enumer- 
ated in  the  general  municipal  corporation  act  now  in  force ;  provided, 
that  the  councils  of  such  corporations  are  empowered  to  regulate,  by 
ordinance,  at  intervals  of  five  years,  the  price  which  such  person  or 
company  may  charge  for  such  heat  or  power. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SieaUolly)9S"  SUBDIVISION    IX.       LIBRARIES.* 


—1 


An  Act  for  the  establishment  and  maintenance  of  public  libraries  in  certain 
cities  of  the  first  class. 

[Passed  and  took  efiect  April  i8,  1873:  70  v,  142;  amended  April  la,  1888;  85  ▼.  909.] 

Establishment  of        [9221]  §  I .     Bc  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
Toledo  public  li-     -pijgj  j„  ^jjy  j,jfy  ^f  fjjg  jj^j^^j  ^^^  ^f  ^^  ^ ^gf  (.j^g^  jjjg  ^Ity  council 

may,  by  a  resolufion  passed  by  a  majority  of  the  members  elected 
thereto,  declare  it  to  be  essential  to  the  interests  of  such  city,  to  estab- 
lish and  maintain  therein  a  public  library  and  reading-room.     That 
Tax  for  library      thereafter  the  said  city  council  shall,  annually,  levy  a  tax  of  four-tenths 
"°  ■  of  one  mill  on  the  dollar  on  the  taxable  property  of  such  city  for  that 

purpose,  to  be  called  the  library  fund;  and  which  levy  shall  be  certified 
'  to  the  county  auditor  of  the  county,  and  by  him  placed  on  the  tax 

,:  duplicate  of  the  county  and  collected  as  other  taxes.     \As  amended 

April  12,  1888:  85  V.  209.] 
When  levy  to  be         [9222]  §  !«.     Whenever  such  levy  of  four-tenths  of  one  mill  on  the 
reduced.  dollar  Will  produce  a  revenue  in  excess  of  fifteen  thousand  dollars 

'*  .         ($15,000.00),  such  levy  shall  be  reduced  and  so  that  the  amount  of 

revenue  for  said  library  fund  in  any  such  city  shall  not  in  any  one  year 

exceed  said  sum  of  fifteen  thousand  dollars ;  but  said  levy  shall  not  be 

■       so  reduced  as  to  produce  a  revenue  to  said  library  fund  of  less  than 

thirteen  thousand  dollars  ($13,000.00)  in  any  one  year.     [Passed March 

f.  12,  1889  :  86  v.  79.] 

Board  of  tmstees.       [92231  §  2.     The  custody  and  management  of  such  public  library 
r.  and  reading-room,  as  well  as  its  entire  administration,  shall  be  com- 

•  mitted  to  a  board  of  trustees,  nine  in  number,  of  whom  the  mayor  of 

'{.  such  city  for  the  time  being  shall  be  one,  and  the  others  shall  be  ap- 

,».  ■  pointed  by  the  common  council,  four  of  whom  shall  be  appointed 

t»  '  from  such  names  as  shall  be  nominated  to  the  common  council  by  the 

.'  board  of  education  of  said  city,  and  shall  be  citizens  of  approved 

learning,  discretion  and  fitness  for  such  oflice.  They  shall  hold  their 
oflice  for  the  term  of  four  years,  and  until  their  successors  are  duly 
elected  and  qualified ;  provided,  that  the  trustees  first  appointed,  other 
than  the  mayor,  shall  be  elected  respectively  for  terms  of  one,  two, 
three  and  four  years,  from  the  first  day  of  January  next  following  their 
election,  two  for  each  term.  Any  vacancy  caused  by  the  death,  resig- 
nation or  removal  of  a  trustee,  or  otherwise,  shall  be  filled  for  his  un- 
expired term  by  appointment  of  the  common  council.     No  trustee 

*As  to  law  authorizing  council  of  Cadiz  to  aid  in  maintaining  a  free  library  and  readioi^-rooiB 
in  that  village,  see  77  v.  356.    See  also  index  to  Local  Laws,  Harrison  county. 
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shall  have  compensation  as  such.     \As  amended  April  la,  i888:  85  v. 
210.1 

[9^4]  §  3.     As  soon  as  said  board  of  trustees  shall  be  elected  and  Tnnsfer  of  libra- 
organized,  it  shall  be  the  duty  of  ^he  board  of  education  in  such  city  to  by \he  wd'of  "* 
transfer  to  the  custody  and  control  of  such  board  of  trustees  whatever  education, 
public  library  or  libraries  may  be  in  its  possession  or  control,  except  such 
books  of  reference,  maps  or  charts  as  the  board  of  education  may 
think  proper  to  retain  for  use  in  school  buildings ;  and  thereafter  no 
tax  shall  be  levied  by  such  board  of  education  for  a  library  fund.     [As 
amended  April  12,  1888:  85  V.  210.] 

[9826]  ^  4.     Said  trustees  shall  immediately  after  their  appointment  Organiiation  of 
meet  and  organize  by  the  election  of  one  of  their  number  as  president,  s™'^'»  „.  „, 
and  by  the  election  of  such  other  officers  as  they  may  deem  necessary. 
They  shall  make  and  adopt  such  by-laws,  rules  and  regulations  for  Regulations, 
their  own  government  and  guidance  of  the  library,  reading-room  and 
employes  as  may  be  expedient  and  not  inconsistent  with  this  act. 
They  shall  have  power  over  and  the  exclusive  control  of  the  expendi-  Powen. 
ture  of  all  moneys  collected  to  credit  of  the  library  fund,  and  of  the 
supervision,  care,  custody  and  control  of  the  grounds  and  buildings 
constructed  for  such  purpose,  or  rooms  leased  or  set  apart  for  such 
purpose ;  provided,  that  all, moneys  collected  for  such  library,  includ- 
mg  proceeds  of  the  bonds  herein  authorized,  and  all  others  shall  be  Sn^"  '^  library 
deposited  in  the  treasury  of  said  city  to  the  credit  of  the  library  fund, 
and  shall  be  kept  separate  and  apart  from  other  funds,  and  the  city 
auditor  shall  issue'  his  warrant  when  drawn  upon  by  said  board  of  Warranu. 
trustees,  or  by  its  proper  officers  duly  authorized.     Said  board  shall  ^ower  to  purchaM 
have  the  power,  by  a  two-third  vote  of  said  trustees  entered  upon  its  "'o^dJ"" 
journal,  to  purchase  grounds,  and  in  case  suitable  grounds  can  not 
be  purchased,  to  condemn  the  grounds  desired,  and  erect  thereon 
suitable  and  appropriate  building  or  buildings  for  the  use  of  said  li- 
brary ;  the  cost  of  such  ground  and  buildings  not  to  exoeed  in  the  ag- 
gregate the  sum  of  $45,000 ;  and  for  such  purpose  said  board  is  author-  issue  and  sale  of 
ized  and  empowered  to  borrow  money  upon  bonds  as  hereinafter  iuUdfn^'bSSSs. 
provided,  to  pay  for  the  same,  not  to  exceed  in  the  ^gregate  the  sum 
of  $45,000;  and  the  said  board  of  trustees  is  authorized  to  issue. and 
sell  its  bonds  for  the  above  named  amount,  with  coupons  for  interest, 
divided  into  and  payable  in  fifteen  consecutive  annual  payments ;  the 
first  of  which  shall  become  due  three  years  after  their  issue.     Said 
bonds  shall  be  denominated  "The  Public  Library  Building  Bonds"  of 
said  city,  and  shall  be  for  the  sum  of  $500  each,  payable  to  bearer, 
and  bear  interest  at  the  rate  not  exceeding  four  and  one-half  per  cent 
per  annum,  payable  semi-annually.     Said  bonds  and  coupons  shall  be 
signed  by  the  president  of  said  board  and  attested  by  its  secretary ; 
and  in  making  sale  of  said  bonds  the  said  board  of  trustees  shall  be 
governed  by  the  provisions  of  an  act  of  the  general  assembly,  passed 
March  22,  1883  (O.  L.,  vol.  80,  p.  68),  entitled  "an  act  providing  for 
the  sale  of  public  bonds."    To  meet  the  payment  of  said  bonds  and  Pajwent  of  said 
interest,  the  said  board  of  trustees  shall  appropriate  and  set  apart  an-  °"  ' '"  interest 
nually  from  said  library  fund,  a  sum  sufficient  for  such  purpose,  not  to  Ste  1 9437. 
exceed  one-half  of  the  tax  revenues  collected  for  such  year.     The 
title  to  such  grounds  so  purchased  shall  be  taken  to  and  vest  in  the  Title  to  grounds 
trustees  of  the  public  library  of  such  city ;  said  trustees  shall  be  held  pufeh^ed. 
and  considered  to  be  special  trustees  thereof  for  such  city.     Said 
board  shall  have  power  to  appoint  suitable  librarians  and  necessary  ¥'"»"»''»»'"'•*• 
assistants,  fix  salaries  of  same,  and  shall,  in  general,  carry  out  the '" 
spirit  and  intent  of  this  act  in  establishing  and  maintaining  the  best 
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Additional  bonds 
authorized  to  be 
issued  for  certain 
purposes. 


Said  library  to  be 
free,  subject  to 
reasonable  rules. 


fmblic  library  and  reading-room  with  the  means  at  their  disposal. 
As  amended  April  12,  i888:  85  v.  210.] 

[9336]  §  4«.  For  the  purpose  of  enabling  said  board  of  trustees 
to  construct  said  building  or  buildings  so  as  to  make  it  or  them  fire- 
proof, and  thereby  insure  protection  to  the  large  and  valuable  library 
to  be  kept  therein,  and  to  pay  the  increased  cost  of  such  construction, 
and  complete  said  building  or  buildings,  and  provide  necessary  furni- 
ture for  same,  and  to  pay  for  grading  the  library  grounds  and  con- 
structing walks,  said  board  of  trustees  is  hereby  authorized  to  issue 
and  sell  additional  bonds  to  an  amount  not  in  excess  of  thirty-five 
thousand  dollars  ($35,000.00);  said  additional  bonds  shall  bear  inter- 
est, be  issued,  sold,  the  proceeds  deposited,  drawn,  used,  and  the 
interest  and  principal  paid,  as  provided,  and  subject  in  all  respects  to 
all  the  conditions  named  in  said  original  section  4,  for  the  bonds  therein 
authorized,  except  as  follows:  the  bonds  hereby  authorized,  shall 
mature,  three  thousand  dollars  ($3,000.00)  July  i,  1890;  five  thousand 
dollars  ($5,000.00)  July  1,  1906;  and  five  thousand  dollars  ($5,000.00) 
July  I,  of  each  succeeding  year  until  July  i,  191 1,  when  seven  thou- 
sand dollars  ($7,000.00)  shall  mature,  but  if  it  be  found  unnecessary 
to  issue  all  of  said  bonds,  those  not  issued  shall  be  those  last  to  mature 
as  aforesaid ;  and  the  rate  of  interest  shall  not  exceed  four  per  cent, 
on  those  bonds  to  mature  July  i,  1906  and  thereafter;  and  said  board 
shall  annually  appropriate  and  set  apart  such  additional  sum  as  may 
be  necessary  to  pay  said  bonds  and  the  interest  thereon  as  the  same 
mature.     \Passed  March  12,  1889:  86  v.  79.] 

[92271  §  5.  Every  library  and  reading-room  established  under  this 
act,  shall  be  and  remain  forever  free  to  the  use  of  the  inhabitants  of 
such  city,  subject,  however,  to  such  reasonable  rules  and  regulations 
as  the  library  board  may  find  and  deem  necessary  to  adopt  and  publish, 
to  protect  and  preserve  the  property  therein,  in  order  to  render  the 
use  of  said  library  and  reading-room  of  the  gseatest  benefit  to  the 
greatest  number ;  and  said  board  may  exclude  and  cut  off  from  the 
use  of  said  library  and  reading-room,  any  and  all  persons  who  shall 
willfully  violate  any  of  such  rules  and  regulations.     \As  amended  April 

12,    1888:    85  v.    211.] 

[9228]  §  6.  The  said  board  of  trustees  shall  make  an  annual  re- 
port to  the  city  council,  stating  the  condition  of  their  trust,  the  vari- 
ous sums  of  money  received  from  the  library  fund,  and  from  other 
sources,  and  how  much  moneys  have  been  expended,  and  for  what 
purpose;  the  number  of  books  and  periodicals  on  hand;  the  number 
added  by  purchases,  gifts  or  otherwise  during  the  year;  the  number  lost 
or  missing,  the  number  of  books  loaned  out,  and  the  general  character 
and  kind  of  such  books,  with  other  statistics,  information  and  sugges- 
tions as  they  may  deem  of  general  interest.  [As  amended  April  1 2, 
1888:  85  v.  211.I 

i9229j  §  7.  The  city  council  of  such  city  shall  have  power  to  pass 
inances  imposing  suitable  penalties  for  the  punishment  of  any  and 
all  persons  committing  injury  upon  such  library  buildings,  grounds  or 
other  property  thereof.     [As  amended  April  12,  1888:  85  V.  211.] 

[9230]  §  8.  Any  person  or  persons  desiring  to  make,  devise  or 
bequest,  donation  or  gift  of  either  books,  personal  property,  money  or 
real  estate,  to  and  for  the  use  and  benefit  of  such  library,  may  vest  the 
same  or  title  thereto  in  the  said  trustees  created  under  this  act;  to  be 
held  and  controlled  by  said  board,  its  successors,  when  accepted,  ac- 
cording to  the  terms  of  such  devise,  bequest  or  deed  of  gift  of  such 
property ;  and  as  to  such  property  the  said  board  of  trustees  shall  be 
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held  and  considered  special  trustees  thereof.     \As  amended  April  12, 
1888:  85  V.  212.1 

[92<tlj  §  9.     Any  public  library  now  established,  maintained  and  in  Thu  act  «ppUe«  to 
operation  under  and  by  virtue  of  the  provisions  of  the  act  of  which  {uh?d!' "'"'  ""'*" 
this  is  amendatory,  and  the  board  of  trustees  and  officers  thereof,  shall 
be  governed  by  the  provisions  of  this  act,  and  the  trustees  shall  suc- 
ceed to  i.nd  be  vested  with  all  the  rights,  powers  and  privileges  herein 
granted.     \April  \2,  1888:  85  v.  212.] 

§  10.     'fhat  the  said  original  act  be  and  the  same  is  hereby  repealed. 
\April\2,  1888:  85  V.  212.] 

§  II.     This  act  shall  uke  effect  and  be  in  force  from  and  after  its 
passage.     \April  12,  1888:  85  v.  212.] 

An  Act  to  maintain  or  assist  in  maintaining  public  libraries  in  certam 

cities. 

(Passed  and  took  effect  February  ai,  1878:  75  v.  11.] 

[9232]  §  1      Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  one-tenth  of  one 
That  in  all  cit.es,  which,  by  the  last  federal  census,  had,  and  aJl  those  ">>."  "»*x  •"  "PP"* 
which  hereafter,  on  the  first  day  of  March,  in  any  year,  as  ascertained  citiei°f«maiiitJ» 
by  any  federal  census,  may  have,  a  population  exceeding  ninety  thou-  '"*  p"*"*^  ubrary. 
sand  and  less  than  two  hundred  thousand  inhabitants,  it  shall  be  law- 
ful to  appropriate  from  the  school  fund,  an  amount  equal  to  the  pro- 
ceeds of  one-tenth  of  one  mill  of  the  tax  levy,  to  maintain  or  assist  in 
maintaining  the  public  library,  and  pay  in  part  the  cost  and  expense 
of  supporting  and  running  any  public  library  in  said  cities  in  addition 
to  the  one-tenth  of  one  mill  now  authorized  by  law  to  be  raised  by  tax- 
ation for  that  purpose :  provided,  that  this  act  shall  not  be  construed  to  p^,}^ 
authorize  any  increase  in  levies  for  school  purposes,  including  libraries 
in  said  cities,  over  that  made  in  1877. 

§  2.     This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  provide  for  competent  and  non-partisan  public  library  boards  in 
cities  of  the  second  class,  second  grade. 

[Passed  and  took  cff'ect  March  si,  1887:  84  ▼.  171.] 

[9233]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Dayton  public  ik 
That  in  any  city  of  the  second  class,  second  grade,  the  city  board  of  {j™'^f^°*"''  *'** 
education  may  elect  by  ballot  a  special  board  of  six  competent  per- 
sons, residents  of  said  city  or  school  district,  to  be  called  the  library 
board,  who  shall  have  the  control  and  management  of  the  public 
library  of  said  city. 

[9234]  §  2.     That  the  six  members  of  said  library  board  shall  be  Board  eouaiiy  di- 
selected  equally  from  the  two  political  parties  having  the  largest  repre-  ""'*''  *" '"""'' 
sentation  in  the  city  board  of  education,  and  shall  be  elected  as  fol- 
lows: Two  for  a  term  of  one  year,  two  for  two  years,  and  two  for  Terms  of  member 
three  years ;  at  the  end  of  the  first  year,  two  shall  be  annually  elected, 
who  shall  hold  office  for  a  term  of  three  years. 

[9-35]  §3.     That  the  said  library  board  shall  have  power  to  pur- Powers  of  board 
chase  books,  magazines  and  other  proper  supplies  for  said  library,  and 
employ  a  librarian  and  assistant,  who  shall  be  elected  annually ;  and 
the  vouchers  for  such  expenditure  and  salary  account  shall  be  certified 
to  by  said  board  of  education  for  payment. 

[9236]  §  4.     That  said  library  board  shall  be  required  to  report  Annual  report, 
fully  their  proceedings  and  expenditures  at  least  once  a  year,  to  the 
board  of  education  of  said  city,  and  annually  report  to  said  board  of 
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education  an  estimate  of  the  expenses  of  said  library  for  the  succeed- 
ing year,  and  in  no  case  shall  such  expenses  he  allowed  to  exceed 
the  appropriation  therefor  by  said  board  of  education. 

[9237]  §  5.  That  the  president  of  said  city  board  of  education 
shall  be  ex-officio  a  member  of  such  library  board,  and  have  the  right 
to  preside  at  the  meetings. 

[9238]  §  6.  That  whenever  a  library  board  shall  be  elected  pur- 
suant to  the  provisions  of  this  act,  the  board  of  education  of  such 
city  shall  have  the  power  to  levy  annually  for  hbrary  purposes  a  tax 
not  exceeding  two  and  one-half  tenths  of  a  mill  per  dollar  of  dty 
valuation,  to  be  certified  according  to  law,  as  other  levies. 

§  7.  That  this  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 


Ezw>fficio  member 
and  president  of 
board. 


Annual  tax. 


Canton  free  public 
library;  tax  tnere- 
for. 


An  Act  authorizing  certain  cities  of  the  second  class  to  levy  a  tax  for  the 
nmintenance  of  free  public  libraries  and  reading  rooms. 

[Passed  and  took  effect  April  14, 1886 :  83  v.  79.] 

[9239]  §1.  Beit  enacted  by  the  General  Assemtfy  of  th^  State  of  Ohio, 
That  in  any  city'  of  the  fourth  grade  of  the  second  class  having  by  the 
last  federal  census  a  population  of  not  less  than  12,258,  and  not  more 
than  13,000,  and  in  which  city  there  is  established  and  maintained  by 
a  public  library  association,  not  organized  for  profit,  a  public  library 
free  to  all  the  inhabitants  of  such  city,  and  containing  not  less  than 
2,000  volumes,  the  city  council  may  levy  an  annual  tax  not  exceeding 
one-tenth  of  a  mill  on  the  taxable  property  of  such  city,  for  that  pur- 
pose, to  be  called  the  public  library  fund,  which  shall  be  certified  to 
the  county  auditor  of  the  county,  and  placed  on  the  tax  duplicate  of 
the  county  and  collected  as  other  taxes. 
Tax,  how  to  be  [9240]  §  2.     Said  tax  when  so  levied  and  collected,  shall  be  paid 

paidand  expended,  ^yg^  ^^  jj^g  tj-easurer  of  such  city  to  the  treasurer  of  said  association, 
to  be  used  to  pay  for  the  services  of  librarian  and  other  necessary 
expenses  of  keeping  up  said  library  and  reading  room  in  connection 
therewith,  not  including  the  purchase  of  books  or  any  property  which 
shall  belong  to  said  association,  but  a  portion  of  said  fund  may  be  used 
for  current  subscriptions  to  magazines,  periodicals  and  newspapers  for 
said  reading  room. 

[9241]  §  3.  Said  city  council  shaA  require  such  association  to  ren- 
der an  account  of  any  and  all  taxes  so  received,  and  power  to  levy  a 
tax  under  this  act  shall  exist  only  so  long  as  such  association  shall  keep 
up  and  maintain,  in  a  public  place  in  such  city,  a  free  public  library 
for  the  inhabitants  thereof. 

§  4.  This  act  shall  take  effeet  and  be  in  force  from  and  after  its 
passage.  > 


Accounts;  continu- 
ance  of  power  to 
levy  sucn  tax. 


(Findlay 
■ward.] 


An  Act  to  establish,  provide  for  and  maintain  a  public  library  in  the  city 
of  Findlay,  Hancock  county,  Ohio. 

[Passed  and  took  effect  April  16, 1888:  85  v.  546.] 

Hbrary  [9242]  §  1 .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  city  council  of  the  city  of  Findlay,  in  Hancock  county,  Ohio, 
may  elect  by  ballot  a  special  board  of  six  competent  persons,  residents 
of  said  city,  to  be  called  the  Library  Board,  who  shall  have  the  man- 
agement and  control,  under  the  direction  and  rules  of  said  city  coun- 
cil, of  a  city  library  for  said  city,  to  be  established  and  provided  for  by 
said  council  as  hereinafter  authorized. 
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[9248]  §  2.  That  said  six  members  of  said  library  board  shall  be  '^''ti^°"U?^ 
selected  equally  from  the  two  political  parties  having  the  largest  repre-  etc.j  ' 
sentation  in  said  council,  and  shall  be  elected  as  follows :  two  for  a 
term  of  one  year,  two  for  two  years,  and  two  for  three  years;  and  at 
the  end  of  the  first  year  two  shall  be  annually  elected,  who  shall  hold 
such  office  for  a  term  of  three  years,  and  said  members  shall  serve 
without  compensation,  and  each  ward  of  said  city  shall  have  one,  but 
no  more  than  one,  member  of  said  library  board  resident  therein. 
And  said  library  board  shall,  within  ten  days  after  their  election; 
meet  at  the  council  room  of  said  city  and  org^mize  by  the  appointment 
of  a  president  and  vice-pte^ident,  secretary  ahd  treasurer,  and  said 
board  when  so  organized,  shall  immediately  proceed  to  make  rules 
and  regulations,  subject  to  the  approval  of  said  council  for  the  govern- 
ment of  said  library  board,  and  the  control  and  management  of  said 
public  library  and  the  manner  and  conditions  of  using  the  same  by  the 
public. 

[9244]  §  3.     That  said  library  board  shall  have  power  to  purchase  (Pow«n,dutkn 
books,  magazines  and  other  proper  literary  and  instructive  reading,  ««=•] 
and  other  necessary  and  proper  supplies  for  said  public  library  and  ^ 

the  proper  use  and  enjoyment  thereof  And  said  board  are  author- 
ized and  empowered  to  employ  and  pay  to  a  librarian,  and  if  neces- 
sary an  assistant  librarian,  a  reasonable  compensation  for  his  or  her 
services.  Said  hbrarian  shall  be  annually  elected  by  said  board,  and 
such  assistant  shall  be  appointed  by  said  board,  as  a  necessity  for  the 
same  may  arise.  All  accounts  and  vouchers  for  books,  magazines  or 
other  reading  matter  purchased,  work  done,  pay  to  librarian  and 
assistant,  rents  or  other  expenditures  for  said  library,  or  of  said  board 
in  and  about  the  control  and  management  of  said  library  and.  the  im- 
provement and  enlargement  thereof,  shall  be  examined,  passed  upon 
and  approved  by  said  board  before  the  same  are  paid,  and  no  pay- 
ments thereof  shall  be  made  except  on  the  written  order  of  said  board 
signed  by  the  president  and  secretary  thereof. 

S9245J  §4.  That  said  library  board  shall  be  required  to  report  (Annnti  report  to 
y  their  proceedings  and  expenditures  to  said  city  council  at  least  "x*"*"-! 
once  in  one  year  and  as  much  oftener  as  said  council  may  direct,  and 
also  make  an  estimate  and  report  thereof  to  said  council  on  or  before 
the  first  day  of  April  of  each  year  of  the  expenses  of  said  library 
board  to  keep  up  and  maintain  said  library  for  the  succeeding  year, 
and  in  no  case  shall  such  expenses  be  allowed  to  exceed  the  appro- 
priation therefor  by  said  council,  and  no  debt  or  debts  shall  be  con- 
tracted in  excess  of  the  appropriation  made  from  year  to  year  by  said 
council. 

[9246]  §  5-     The  mayor  of  said  council  shall  be  ex-ofiicio  a  mem-  [Mayor  ez-offido 
ber  of  such  library  board  and  have  the  right  to  be  present  at  any  of  "'""''«•  '^  •""'^ 
the  meetings  of  said  board  and  vote  upon  any  question  before  said 
board  the  same  as  any  other  member  thereof. 

[9247]  §  6.  That  said  library  board  shall  be  and  hereby  are  (DevUe»,  ixqae«t% 
authorized  to  receive  and  accept  and  shall  have  power  to  receive  and  ««■:■) 
accept  any  gift,  donation,  bequest,  transfer  or  conveyance  of  real  or 
personal  property  to  said  library  board  for  the  use,  support,  main- 
tenance and  benefit  of  said  public  library ;  and  said  board  are  hereby 
authorized  and  empowered  under  the  direction  of  said  council  to  pro- 
vide for  the  proper  use,  care,  protection  and  appropriation  of  all  such 
real  or  personal  property  so  given,  donated,  bequeathed,  transferred 
or  conveyed  to  said  board  so  as  to  make  the  same  beneficial  to  said 


Digitized  by 


Google 


Ft.  V,  Ch.  33 


2332 

MUNICIPAL  CORPORATIONS. 


§§  9248-9250 


library  board  and  the  citizens  of  said  city  in  supporting  and  maintain- 
ing  said  library.. 
(Tastoaaiauin.]  [9348]  §  7.  That  whenever  a  library  board  shall  be  elected  pur- 
suant to  the  provisions  of  this  act,  the  council  of  said  city  of  Findlay 
shall  have  the  power  and  hereby  is  authorized  to  levy  and  cause  to  be 
levied  annually  for  library  purposes  as  aforesaid  a  tax  not  exceeding 
five  (5)  tenths  of  one  mill  per  dollar  of  the  city  valuation  of  real  and 
personal  property  in  said  city,  to  be  certified  by  said  councU  accord- 
ing to  law  and  placed  on  the  duplicate  of  the  county  auditor  for  col- 
lection, as  other  levies ;  but  no  funds  derived  from  levies  made,  gifts, 
donations,  conveyances  or  transfers  of  real  or  personal  property  shall 
come  or  go  into  the  possession  of  or  control  of  said  library  board  or 
the  treasurer  thereof  until  the  said  treasurer  of  said  library  board  shall 
have  executed  a  good  and  sufficient  bond  to  said  city  council  with 
sureties  thereon  to  be  approved  by  said  city  council  conditioned  to  ac- 
^  count  for  and  pay  over  all  money  which  may  come  into  his  hands  as 
such  treasurer,  and  further  do  and  perform  all  the  duties  incumbent 
upon  him  as  such  treasurer.  \As  amended  April  15,  1889 :  86  v.  705.] 
'  §  8.    This  act  shall  take  effect  and  be  in  force  from  and  after  its 

passage. 
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SUBDIVISION   X.      LIGHTING. 

An  Act  to  authorize  cities  of  the  fourth  grade  of  the  second  class  to  con- 
tract for  lighting  purposes. 

(Passed  and  took  eflTect  May  4.  1885 :  8a  v.  36s.} 

[9249]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  StaU  of  Ohio, 
That  all  cities  of  the  fourth  grade  of  the  second  class,  in*  which  any 
electric  light  works  are  now  or  may  hereafter  be  constructed  for  light- 
ing purposes,  whether  such  works  are  owned  by  an  incorporated  com- 
pany or  by  an  individual  or  individuals,  shall  have  power  to  contract 
with  such  company,  individual  or  individuals  for  supplying  the  streets, 
squares  and  other  public  places  within  the  corporate  limits  and  for  sup- 
plying the  citizens  of  such  municipal  corporation  with  light,  or  all,  any, 
or  either  of  them  for  any  term  not  exceeding  ten  years ;  and  such  mu- 
nicipal cor]x>ration  shall  have  the  same  power  to  protect  any  such 
electric  light  works  and  prevent  injury  to  any  property  of  such  com- 
pany, person,  or  persons,  as  though  such  works  or  property  were 
owned  by  such  municipal  corporation. 

§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION  XI.       NATIONAL  ROAD. 

An  Act  supplementary  to  an  act  entitled  "  an  cut  to  proinde  for  the  organ*- 
tation  and  government  of  municipal  corporations,"  passed  May  ^tk, 
1869. 

[Passed  and  took  effect  April  aa,  1873:  70  v.  153.] 

[9260]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  StaU  of  Ohio, 
That  the  city  council  of  any  municipal  corporation  in  this  state, 
through  which  the  national  road  passes,  shall  have  power  to  improve, 
repair,  widen,  and  grade  the  road-bed,  gutters,  and  sidewalks  of  said 
road  within  the  corporate  limits  of  such  city,  in  the  same  manner  and 
upon  the  same  terms  and  conditions  that  such  city  council  are  now  au- 
thorized to  make  such  improvements,  repairs,  and  grades,  by  virtue 
of  "an  act  to  provide  for  the  organization  and  government  of  munici- 
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pal  corporations,"  passed  May  7th,  1869,  and  all  acts  amendatory 
thereof. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authoriu  certain  cities  and  incorporated  vUlages  in  Oiis  state  t» 
Htke  under  their  care  and  control  so  much  of  the  ncUional  road  as  Set 
within  the  corporate  limits  of  said  city  or  vittt^e. 

[Passed  and  took  effect  April  39, 1873:  70  v.  194.} 

[9261]  §  1 .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Tnatfm  of  cer- 
That  the  council  of  any  city  or  incorporated  village  within  this  state,  ^^I^l^  "* 
through  which  the  national   road  passes  may,  and  they  are  hereby  cwtaincitietwrf 
authorized  to  take  under  their  care  and  control  so  much  of  the  said  ""^"^ 
road  as  passes  through  the  corporate  limits  of  such  city  or  village,  and 
use  and  occupy  the  same  as  a  street  or  streets  for  such  city  or  village. 
That  where  said  road  shall  be  so  taken  by  such  city  or  village,  the 
same  shall  be  kept  in  such  repair  at  the  proper  costs  and  expenses  of 
the  city  or  village  so  taking   possession  thereof,  as  is  contemplated  by 
the  act  or  acts  of  congress  ceding  to  the  state  of  Ohio  the  jurisdiction 
and  control  of  such  portion  of  said  road  as  lies  within  this  state :  pro-  condidaM. 
vided,  that  if  at  any  time,  in  the  opinion  of  the  board  of  public  works, 
any  portion  of  said  road  so  taken  possession  of  by  any  city  or  village, 
is  not  kept  in  such  repair,  said  board  may,  in  its  discretion,  resume 
the  control  and  management  of  said  portion,  and  from  that  date  the 
power  given  in  this  act  to  such  city  or  village  shall  cease. 

[9252]  §2.     Before  exercising  any  such  control  over  any  such  AgnemcntM 
portion  of  said  road  as  lies  within  its  corporate  limits,  such  city  or  J««^,j3^gg]^*» 
village  shall  file  with  said  board  of  public  works  an  agreement  in  boardof  pabUc 
writing,  binding  itself  to  keep  such  road  in  such  repair ;  which  agree-  """^ 
ment  shall  be  authorized  by  the  council  thereof,  and  signed  by  the 
president  of  such  council. 

§  3.     This  act  shall  take  effect  and  be  iir  force  from  and  after  its 
passage. 

SUBDIVISION  XII.      POLICE. 

An  Act  to  provide  for  the  payment  of  one  half  the  taxes  received  from 
foreign  insurance  companies,  in  counties  containing  a  city  of  the  first 
grade  of  the  first  class,  to  the  police  relief  fund  of  such  city. 

(Passed  and  took  effect  January  31, 1889 :  86  v.  5.] 

[9363]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Ta»e»  an  fore^ 
That  the  county  treasurers  of  counties  containing  a  city  of  the  first  »»»».'«nce  com- 

,        r     1       e  t  I     <i  II  <         ■  <■    <     ■  ■    panics  ID  certaia 

grade  of  the  first  class  shall,  semi-annually,  at  the  time  of  their  semi-  cides. 
annual  settlement  with  the  auditors  of  their  respective  counties,  pay 
over  to  the  treasurer  of  such  city  one  half  of  the  amount  to  which  such 
city  is  entitled,  under  its  annual  levy  to  receive,  of  all  the  taxes  paid 
into  the  treasuries  of  their  respective  counties  by  foreign  insurance 
companies  on  their  gross  receipts,  under  the  provisions  of  section[s] 
2745  of  the  Revised  Statutes,  during  the  half  year  preceding  such 
semi-annual  settlement;  and  the  money  so  paid  over  to  the  city 
treasury  shall  be  credited  to  the  police  relief  fund  of  such  city,  and 
shall  be  controlled,  administered  and  disbursed  in  accordance  with  the 
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provisions  of  sections  1903,  1904,  1905  and  1906  of  the  Revised 
Statutes,  as  passed  March  30,  1886. 

§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  providing  for  the  use  of  the  armory  by  the  police  force  in  cities  of 
the  first  grade,  first  class, 

[Passed  and  took  effect  April  ii,  1889:  86  v.  043.] 

Providing  for  use  [9254]  §  I.  Be  it  cncutcd by  the  General  Assembly  of  the  State  of  Ohio^ 
^cSna^i^''"  1'^^'  the  police  force  of  any  city  of  the  first  grade  of  the  first  class, 
in  which  there  is  an  armory  for  the  Ohio  National  Guard,  erected  and 
maintained  at  the  public  expense,  shall  be  permitted  to  use  said  ar- 
mory for  drill  and  inspection  ()urposes,  free  of  cost,  subject  to  such 
rules  and  regulations  as  may  be  adopted  by  the  commissioners  of  the 

*  •  *  county  in  which  such  city  is  situated. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
I  passage. 

An  Act^  to  establish  a  police  force  in  the  city  of  Xenia. 

[Passed  and  took  eflfect  March  25,  s88o:  77  v.  359.] 

tBoard  of  police         [92561  §  I.     The  mayor  of  the  city  of  Xenia,  with  the  advice  and 

,  commissioners:  L  J  _",  ■'  .,     ,  '^r     1     «i         •  t  •      .  1  f  1 

•lection,  term,  etc.]  consent  of  the  common  council  thereof,  shall,  withm  ten  days  after  the 

passage  of  this  act,  appoint  a  board  of  three  police  commissioners  for 

^  said  city,  who  shall  be  electors  thereof,  to  serve  until  the  first  Monday 

I   '  in  April,  1885,  and  until  their  successors  are  elected,  or  appointed  and 

,  qualified ;   and  on  the  first   Monday  of  April,   1885,  there  shall  be 

, ,  elected,  by  the  electors  of  said  city,  three  such  commissioners,  who 

shall  serve,  one  for  one  year,  one  for  two  years,  and  one  for  three 
years,  and  until  their  successors  are  elected,  or  appointed  and  quali- 
fied; and  thiereafter,  annually,  one  such  commissioner,  to  serve  for 
the  term  of  three  years,  beginning  on  the  first  Monday  of  April, 

*  ».  1886;  and  any  vacancy  in  said  board  shall  be  filled  by  the  appoint* 
'/                                                 rnent  of  the  mayor  of  said  city,  with  the  advice  and  consent  of  the 

*  ^ On  April  17.1682,70  v.  246,  a  "joint  resolution,  directing  the  attorney  general  to  institute 

^i  a  suit  in  quo  warranto, '  was  passed,  which  is  as  follows: 

Whereas,  A  special  act  entitled*' an  act  to  establish  a  police-force  in  the  city  of  Xenia," 
passed  March  25, 1880  (77  O.  L.,  page  350),  withdrew  from  that  city  all  the  police-powers  vested 
in  it  by  the  general  laws  for  cities  of  its  grade  [sections  2023-2030  revised  statutes],  and  lodged 
A  .  them  in  a  board  of  police-commissioners  appointed  by  the  court  of  common  pleas  of  Greene 

'  ^  county;  abolished  the  office  of  marshal  01  the  said  city,  without  repeating  the  general  law 

L'*,  [section  1707  revised  statutes  which  provides  that  "the  officers  of  a  city  of  the  second  dass 

f  '  shall  consist  of  a  mayor,  marshal,  *  etc.;  and  authorized  the  payment  of  salaries  to  the  said 

—  police-force  out  of  the  general  fund  of  the  city,  and  also  the  levy  of  a  tax  for  such  payment 

other  than  and  additional  to  that  provided  for  by  the  general  law  (section  3683,  clause  31,  re- 
I  vised  statutes) ;  and 

Whereas,  This  special  act  raises  constitutional  questions  whose  judicial  settlement  would 
be  of  great  value  to  the  general  assembly— namely  : 

[i)  Whether,  while  *'  the  general  assembly  shall  pass  no  special  act  conferring  corporate 
!  powers."  it  may  pass  a  special  act  withdrawing  corporate  powers; 

'  [a)  Whether^  while  a  city  must  be  organized  by  general  laws  (Cons.,  Art.  XIII,  Sec.  6\  tt 

A|,*  I  may  be  or  would  be  disorganized  by  a  special  law  through  the  abolition  of  one  or  more  of  its 

r  organic  offices ; 

\  (3)  Whether  a  tax  already  levied  and  collected  by  a  municipal  corporation  for  ooe  purpose 

can  be  diverted  to  another  by  a  special  act  of  the  general  assembly  ;  and 

{4)  Whether  the  conferring,  by  special  act,  of  a  power  of  taxation  on  a  municipal  cor{K>ration 
other  than  and  additional  to  that  authorized  by  the  general  laws  comes  within  the  inhibition  of 
section  I  of  article  XIII  of  the  constitution;  tnrrcfore, 

Rtselved  by  ike  General  Assembly  0/  the  Siate  0/  Ohia,  That  the  attorney-general  is  hereby 
directed  to  institute  a  proper  action  in  q_uo  warranto  against  the  police-commissioners  ap 
pointed  under  the  said  special  act,  inquiring  by  what  authority  they  hold  their  offices  or 
trusts,  and  to  procure,  if  practicable  and  as  soon  as  practicable,  a  decision  of  the  supreme 
court  on  the  several  constitutional  questions  herein  suggested. 

In  accordance  with  the  above,  suit  was  brought  which  resulted  in  a  decision  by  the  supremt 
court  to  the  effect  that  said  act  is  valid.  See,  more  fully,  State  v.  Ban^Jktman,  38  O.  S.  4SS 
Cited  and  discussed  in  Stdt^  v.  Pugh,  43  O.  S.  ^,  128. 
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common  council  thereof,  for  the  unexpired  term.  Said  commissioners, 
before  entering  upon  their  duties,  shall  take  an  oath  of  office  for  the 
faithful  and  efficient  discharge  of  their  duties  to  the  best  of  their 
ability.  They  shall  establish  rules  not  inconsistent  with  law,  for  their 
own  government ;  meet  regularly,  and  not  less  frequently  than  once 
per  month,  at  a  room  to  be  provided  by  the  council  of  said  city  for 
the  purpose,  and  shall  serve  without  compensation;  provided,  said 
council  shall  provide  them  with  light,  fuel,  record-books  and  stationery. 
On  the  first  Monday  of  April,  1884,  the  present  board  of  police  com- 
missioners shall  cease  and  determine,  and  from  said  date  until  the 
organization  of  the  board  herein  provided  for,  the  police  force  of  said 
city  shall  be  under  the  direction  and  control  of  the  city  council.  [As 
amended  March  ^\,  1884:  81  v.  298.] 

[9356]  §  2.  Said  board  shall  hold  its  first  meeting  on  the  second  [Meetiagt;  i*e> 
Monday  of  April,  1884,  and  annually  thereafter,  shall  appoint  from  its  »'<'••  «*<=•)* 
members  a  president  and  secretary,  by  whom  all  orders  and  papers 
issued  by  authority  of  the  board  shall  be  signed.  The  secretary  shall 
keep  a  record  of  the  proceedings  of  the  board  in  a  book  kept  by  him 
for  that  purpose.  At  said  first  meeting,  said  board  shall  elect  by  ballot, 
to  serve  during  good  behavior,  or  until  removal,  from  the  electors  of 
said  city,  one  chief  of  police,  and  at  any  time  it  may  in  like  manner 
elect  as  many  patrolmen  as  it  may  deem  necessary  for  the  protection 
of  persons  and  property  and  the  preservation  of  order  within  said 
city;  provided,  that  the  number  thereof  shall  at  no  time  exceed  eight, 
unless  by  the  concurrence  of  said  counciL  And  said  board  n^ay  at 
any  time  diminish  the  number  of  patrolmen  if,  in  its  opinion,  the 
public  interest  requires  it     [As  amended  March  31,  1884:  81  v.  298.] 

[9267]  §  3.  .  All  the  powers  now  vested  by  law  in  Uie  authorities  .p^^^^  ^^  j^_ 
of  said  city,  or  any  of  them,  respecting  the  appointment,  control,  or  tiesj  *° 
discipline  of  the  police  force,  are  hereby  vested  in  said  commissioners 
so  to  be  appointed.  And  said  board  shall  have  the  general  control 
and  supervision  of  the  police  force  herein  authorized ;  shall  make  rules 
and  regulations  not  inconsistent  with  law  for  the  government  and  dis- 
cipline thereof;  and  may,  for  cause  by  it  deemed  sufficient,  upon 
written  charges  preferred,  remove  a  member. 

[9258]  §  4.     All  the  powers  vested  by  law  in  marshals  or  other  [Powen  of  force.) 
police  officers  of  cities  are  hereby  vested  in  each  member  of  said 
force. 

[9259]  §  5-  Every  such  member  shall  be  allowed  such  salary  for  [Salary,  feei,  gift^ 
his  services  as  the  board  by  resolution  shall  fix,  not  exceeding  eight  *"J 
hundred  dollars  for  the  chief  of  police,  and  six  hundred  dollars  each 
for  patrolmen,  which  shall  be  allowed  in  equal  monthly  installments  by 
said  council,  upon  the  certificate  of  said  board,  and  paid  out  of  the 
city  treasury  as  other  claims.  No  such  member  shall  receive  any  fee, 
reward,  or  perquisite  whatever  for  his  services  other  than  his  salary, 
except  by  the  unanimous  consent  of  said  board  entered  upon 
its  minutes;  and  all  fees  earned  by  said  members  shall  be  taxed, 
and,  when  collected,  paid  into  said  treasury  to  the  credit  of  the  police 
fund. 

[9260]  §  6.  On  the  first  Monday  of  April,  1880,  the  office  of  mar-  ^^^^J^tt\^ 
shal  in  said  city  shall  cease  and  determine,  and  all  duties  imposed  upon  whom.] 
such  officer  by  law  or  ordinance  shall  devolve  upon  and  be  performed 
by  said  chief  of  police,  or  some  member  of  said  force  under  his 
direction  :  provided,  that  the  council  of  said  city  shall  provide  a  police 
force  from  the  first  Monday  in  April,  1880,  until  the  force  herein  con- 
templated shall  be  fully  organized. 
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ber.. 


[9361]  §  7-  There  shall  be  levied,  annually,  upon  the  taxable 
property  of  said  city  such  rate  as  the  council  of  said  city  shall  deter- 
mine, not  exceeding  one  mill  upon  each  dollar  valuation,  for  the  pur- 
pose of  paying  the  salaries  of  and  defraying  the  expenses  incident  to 
said  force;  and  said  council  shall,  on  or  before  the  first  Monday  of 
June  annually  certify  to  the  county  auditor  the  rate  of  levy  so  deter- 
mined, which  shall  be  placed  upon  the  grand  duplicate  of  said  city," 
and  be  collected  as  other  taxes,  and  the  fund  arising  therefrom  shall 
be  known  as  the  police  fund  of  said  city:  provided,  that  until  a 
revenue  shall  be  derived  from  the  tax  herein  authorized,  the  salaries 
of  said  force  shall  be  paid  out  of  the  general  fund  of  said  city. 

[9362]  §  8.  For  any  malfeasance,  misfeasance,  or  improper  con- 
duct in  office,  said  court,  upon  hearing,  and  upon  the  Written  charges 
of  any  responsible  citizen  of  said  city,  may  remove  a  member  of  said 
board,  but  such  member  shall  be  entitled  to  reasonable  notice  of  such 
charges  and  an  opportunity  to  defend  against  them ;  the  costs,  in  case 
of  removal,  shall  be  adjudged  against  such  member;  otherwise,  against 
the  corporation. 

§  9.     This  act  shall  take  effect  upon  its  passage. 
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SUBDIVISION    Xm.       PUBLIC  CONTRACTS. 

An  Act  to  regulate  the  award  of  contracts  and  for  other  purposes  in  ciHtt 
of  the  first  grade  of  the  first  class. 

[Passed  and  took  effect  March  31,  Z887:  84  v,  333.] 

[9263]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  Stale  of  Ohio, 
That  in  cities  of  the  first  grade  of  the  first  class,  all  contracts  to  be 
made  or  let  for  work  to  be  done  or  supplies  to  be  furnished,  or  when- 
ever any  work  is  necessary  to  be  done  to  complete  or  perfect  a  particular 
job,  or  any  supply  is  needful  for  any  particular  purpose,  which  work 
and  job  is  to  be  undertaken  or  supply  furnished  for  the  corporation, 
and  the  several  parts  of  the  said  work  or  supply  shall  together  involve 
the  expenditure  of  more  than  five  hundred  dollars,  the  same  shall  be 
by  contract,  under  such  regulations  and  forms  as  are  required  by  law. 
All  contracts  shall  be  entered  into  by  the  appropriate  heads  of  depart- 
ments, and  shall  be  founded  on  sealed  bids  or  proposals,  and  shall  be 
awarded  to  the  lowest  responsible  bidder,  who  shall  give  security  for 
the  faithful  performance  of  his  contract  in  the  manner  prescribed  and 
required  by  law,  and  the  adequacy  and  sufficiency  of  this  security 
shall,  in  addition  to  the  justification  and  acknowledgment,  be  approved 
by  the  comptroller,  but  such  heads  of  departments  shall  have  the  right 
to  reject  any  and  all  bids.  All  bids  or  proposals  shall  be  publicly 
opened  by  the  officers  advertising  for  the  same,  and  in  the  presence 
of  the  comptroller,  but  the  opening  of  the  bids  shall  not  be  postponed 
if  the  comptroller  shall,  after  due  notice,  fail  to  attend. 

[9364]  §  2.  Np  bid  shall  be  accepted  from,  or  contract  awarded 
to  any  person  who  is  a  defaulter,  as  surety  or  otherwise,  upon  any 
obligation  to  the  corporation.  Every  contract  whep  made  and  entered 
into,  as  before  provided  for,  shall  be  executed  in  duplicate,  and  shall 
be  filed  in  the  office  of  the  comptroller ;  a  receipt  for  each  payment 
made  on  account  of,  or  in  satisfaction  of  the  same,  shall  be  indorsed 
on  the  said  contract  by  the  party  receiving  the  warrant,  which  shall  be 
only  given  to  the  person  interested  in  such  contract  or  his  authorized 
representative. 

[9365]  §  3.     All  warrants  or  vouchers  drawn  upon  or  certified  to 
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the  comptroller  for  payment  by  the  appropriate  heads  of  the  depart-  y°uJ£°Ji'^' 
ments  or  other  officers  duly  auth6rized,  shall  have  attached  thereto  a 
detailed  and  itemized  account  for  which  [said]  warrant  or  voucher  is 
drawn  upon  or  certified  to  the  comptroller  for  payment 

§  4.     This  act  shall  take  effect  and  be  in  force  on  and  after  its 
passage.   * 

SUBDIVISION    XIV.       PUBLIC    FUNDS.  S*t\\i^tttta 

An  Act  to  provide  for  the  safe  keeping  of  public  funds  in  cities  of  the  first 
grade  of  the  first  class. 

[Passed  and  look  elTect  April  14,  1884:  81  v.  195.] 

[9366]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  when  certain  pub 
That  in  cities  of  the  first  grade  of  the  first  class  the  city  treasurer,  kep"S>  bankT 
upon  giving  bond  as  required  by  law,  and  having  no  sufficient  burglar 
and  fire-proof  safe,  may,  by  and  with  the  consent  of  his  bondsmen, 
deposit  the  funds  and  moneys  of  said  city  in  such  bank  or  banks  as  to 
him  may  seem  best  and  safest  for  the  interests  of  said  city,  but  such 
deposit  shall  be  so  conditioned  as  to  be  subject  at  all  times  to  the 
warrant  and  orders  of  said  treasurer  as  required  by  law  to  be  drawn. 

[9267]  §  2.     That  all  profits  arising  from  such  deposit  or  deposits  [Profiu  from  (ach 
shall  inure  to  the  benefit  of  said  city.  depo«it.) 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage.  * 

An  Act  to  authorize  county  treasurers  to  pay  certain  moneys,  and  for  other 

purposes. 

[Passed  and  took  effect  January  38,  1887:  84  v.  9.} 

[9268]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Cincinnati :  iu 
That  the  county  treasurer",  of  counties  containing  a  city  of  the  first  ^^are  of  liquor 
grade  of  the  first  class,  shall  pay  over  to  the  treasurer  of  such  city  the  pa^d'by"coun^ 
amount  to  which  such  city  is  entitled  of  the  tax  received  by  such  "««"«'• 
county  treasurer  under  the  provisions  of  an  act  of  the  general  assem- 
bly, entitled,  "an  act  providing  against  the  evils  resulting  from  the 
traffic  in  intoxicating  liquors,"  passed  May  14,  1886.     And  such  city 
shall  assume  the  liability,   if  any,   that  will  be  imposed  upon  such 
county  treasurer  by  reason  of  said  tax  having  been  paid  under  pro- 
test. 

[9269]  §  2.     The  board  of  public  affairs,  the  board  of  police  com-  Redemption  ^f 
missioners  and  the  directors  of  the  city  infirmary  of  such  city,  are  obUgatwns  of 
hereby  authorized  and  directed  to  redeem  or  pay  any  obligations  'in-  p"""""  y«"- 
curred  during  a  previous  year  out  of  any  funds  that  may  be  received 
and  appropriated  for  their  use  during  the  current  year;  provided.  Proviso. 
however,  that  such  obligations,  together  with  the  amounts  necessary 
for  the  support  of  such  street-cleaning,  police  and  infirmary  depart- 
ments, in  such  city,  shall  not  exceed  the  amounts  apportioned  and 
appropriated  by  the  tax  commission  of  such  city  for  such  current  year. 

[9270]  §  3.  All  moneys  that  may  be  received  by  the  directors  of  Excess  infirmary 
the  city  infirmary  of  cities  of  the  first  grade  of  the  first  class,  after  poUce  pu^i^e" 
June  I,  1888,  for  the  support  of  such  infirmary,  from  any  source 
whatsoever,  in  excess  of  the  amount  appropriated  to  and  expended 
by  such  directors  of  such  infirmary  for  the  support,  maintenance  and 
operation  of  such  infirmary,  shall,  on  the  31st  of  December  of  each 
year,  the  end  of  the  fiscal  year,  be  placed  by  the  comptroller  of  such 
city  to  the  credit  of  and  for  the  use  of  the  police  department  of  such 
city.     \As  amended  April  \^,  1888:  85  v.  224.] 
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§  4.  All  acts  and  parts  of  acts  inconsistent  herewith  are  hereby 
repealed,  and  this  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

SUBDIVISION  XV.       REDISTRICTING. 

An  Act  for  redistricting  cities  of  tJu  first  class,  having  a  population  exceed- 
ing one  hundred  and  fifty  thousand  ir^iabitants,  into  wards. 

[Pasted  and  cook  effect  February  15, 187a:  69  t.  15.] 


Appointment  of 
commission  by 
superior  court : 
its  duties,  etc. 


Plau  of  proposed 
wards. 


Numbering,  etc., 
of  wards. 


Effect  of  redis- 
tricting. 


[9271]  §  I.  Beit  enacted,  etc..  That  in  every  city  of  the  first  class,  hav- 
ing a  population  exceeding  one  hundred  and  fifty  thousand  inhabitants 
at  the  last  federal  census,  in  which  there  is  a  superior  court,  it  shall 
be  the  duty  of  said  court,  immediatelyr  after  the  passage  hereof,  to  ap- 
point a  commission  of  five  judicious  citizens,  as  equally  distributed  in 
the  different  parts  of  the  city  as  may  be,  whose  duty  it  shall  be,  im- 
mediately after  their  appointment,  to  take  an  oath  faithfully  to  dis- 
charge their  duties  as  such  commissioners,  and,  with  the  aid  of  the 
city  civil  engineer,  to  divide  and  redistrict  said  city  into  wards  not  to 
exceed  the  number  now  therein;  and  said  commissioners  shall  redis- 
trict said  city  on  or  before  the  25th  day  of  February,  1872. 

[9273]  §  2.  When  the  said  division  or  redistricting  is  made,  it  shall 
be  the  duty  of  said  commission  to  make  a  plat  of  the  wards  proposed, 
and  to  give  notice  that  the  same  is  open  for  inspection  at  their  office, 
by  publication  in  at  least  two  daily  newspapers,  published  and  of  3 
general  circulation  in  the  corporation,  for  two  consecutive  weeks,  dur- 
mg  which  time  they  shall  meet,  at  such  times  and  places  as  shall  be 
stated,  once  a  week,  at  a  time  and  place  stated  in  the  advertisement, 
to  hear  any  objections  that  may  be  urged  against  such  proposed  divis- 
ion and  redistricting,  and  they  may  make  such  alterations  therein  as 
they  shall  deem  proper.  At  the  end  of  said  period  they  shall  cause 
copies  of  the  plat  of  the  wards,  as  finally  adopted,  to  be  made  out, 
with  a  description  of  the  boundaries  of  the  same,  and  shall  de]X)sit 
one  copy,  certified  by  them,  with  the  mayor,  and  another  in  the  office 
of  the  city  clerk,  who  shall  record  the  same  on  the  minutes  of  the 
council. 

[9278]  §  3.  The  several  wards  shall  be'  numbered  consecutively,  com- 
mencing on  the  east,  shall  be  composed  of  adjacent  and  compact  ter- 
ritory, and,  so  far  as  practicable,  shall  contain  an  equal  number  of  in- 
habitants, and  be  bounded  by  streets,  alleys,  avenues,  public  grounds 
and  corporation  lines :  provided  that  no  line  of  a  ward  now  constitut- 
ing a  part  of  a  divisional  line  of  Congressional  districts  shall  be 
changed  by  said  platting  commission,  and  said  wards  shall  not  be 
changed  until  the  annual  municipal  election  next  after  such  redistrict- 
ing, and  the  power  vested  in  the  council  in  relation  thereto  is  hereby 
suspended  until  after  said  election. 

[9274]  §  4.  Nothing  herein  shall  be  construed  to  limit  or  abridge  the 
term  of  officfe  of  any  member  of  the  council  or  board  of  education, 
nor  to  require  the  election  for  members  of  council  or  board  of  educa- 
tion-, or  ward  officers,  until  the  next  ensuing  annual  election  for  cor- 
poration officers;  but  the  mayor,  in  issuing  his  proclamation  for  said 
election,  shall  be  governed  by  the  proceedings  of  the  said  commission 
under  this  act.  In  case  it  shall  happen  that  two  or  more  members 
of  the  council,  or  the  board  of  education  who  hold  over,  reside  in 
the  same  ward  after  the  redistricting,  the  commission  shall  designate 
what  wards  are  to  be  represented  by  them  respectively  until  the  e* 
piration  of  their  terms,  and  notify  the  mayor,  council  and  board  of 
education  thereof;  and  new  members  shall  be  elected  only  in  the 
wards  left  unrepresented  after  such  designation. 

§  5.        This  act  shall  take  effect  from  and  after  its  passage. 
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SUBDIVISION    XVI.       SCHOOI.-HOUSE  SITES. 

P 

An  Act  supplementary  to  the  "act  to  provide  for  the  organization  of  cities 
and  incorporated  villages,"  passed  May  z<  1852. 

(Passed  and  took  effect  March  U,  1867 :  64  v.  45.] 

[9275]§  I.  Be  it  enacted,  etc..  That  any  city  of  the  first  class  having  a  Certain  cities  mw 
population  of  less  than  one  hundred  thousand  inhabitants,  shall  have  '(^f^l'^\^^^~ 
the  power,  whenever  it  shall  be  deemed  necessary  for  that  purpose,  to  sites,  etc.- 
appropriate,   enter  upon  and  take  lands  for  school-house   sites  and 
grounds,  and  to  appropriate  the  same,  and  ascertain  the  compensation 
therefor,  the  same  having  been  recommended,  and  site   selected  by 
the  board  of  education.     Such  proceedings  shall  be  had  as  are  now 
provided  for  in  cases  where  private  property  is  taken   by  municipal 
■corporations  of  the  same  class  for  the  purposes  of  streets. 

[9276]  §  2.  For  the  purpose  of  paying  the  compensation  which  may  compensatio*  for 
be  assessed  for  lands  taken  and  appropriated,  as  in  the  preceding  sec-  •»""**• 
tion  provided,  and  for  the  purposes  of  erecting  suitable  school  build- 
ings thereon,  such  city  shall  have  the  power  to  borrow  money  in  any 
sum  not  exceeding  two  hundred  thousand  dollars  at  such  rate  of  in- 
terest as  the  city  council  thereof  may  deem  proper,  not  exceeding  six 
per  cent,  per  annum  semi-annually;  and  for  the  purpose  of  effecting 
such  loan  the  city  council  of  such  city  shall  have  the  power  to  pledge 
the  faith  of  such  city  for  the  payment  of  both  principal  and  interest, 
including  the  power  to  levy  a  tax  for  the  payment  of  the  same  when- 
ever due,  and  to  make  and  execute  such  bonds  or  other  evidences  of 
■debt,  and  payable  at  such  times  and  places  as  shall  be  agreed  upon  by 
the  parties  contracting,  which  said  bonds  or  other  evidences  of  debt 
may  be  made  transferable  and  redeemable  in  such  form  and  at  such 
times  and  places  as  may  therein  be  designated. 

§  3.       This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorize  towns  and  villages  to  exchange  lands  donated  for  school 
purposes  for  other  lands  to  be  used  for  the  same  purpose. 

{Passed  and  took  effect  April  29, 1873:  70  v.  193.] 

[9277]  §  I.  Be  it  enacted,  etc.,  That  in  any  and  all  cases  when  any  lot  Enchange  ofiou 
•or  lots  of  land  lying  within  the  limits  of  any  town  or  village  shall  have  '"'■  "'"*,'|,'"i'l. 
been  dedicated,  given   or  granted  to  such  town  or  village,  and  set  ''**'**  *" 
apart  for  the  use  and  support  of  schools,  it  shall  be  competent  for  the 
several  courts  Of  common  pleas  of  this  state,  on  application  of  the 
mayor  or  council  of  any  village,  where  such  lot  or  lots  are  situate,  to 
authorize  an  exchange  of  such  lot  or  lots  for  such  other  lot  or  lots 
within  the  limits  of  such  village  as  the  interest  of  the  schools  therein 
may  seem  to  require.     And  all  lots  taken  in  exchange  as  aforesaid, 
shall  be  held  for  the  same  purposes  and  subject  to  the  same  conditions 
as  the  original  lots  dedicated,  given  or  granted  to  said  town  or  village 
for  the  use  and  support  of  schools. 

[9278]  §  2.  That  every  application  for  an  exchange  of  lots  as  aforesaid,  Terms  of  apidi- 
shall  be  by  petition  verified  by  the  mayor,  and  the  board  of  education  S'^e.'"'  **" 
of  said  town  or  village  shall  be  made  a  party  defendant,  and  Such 
other  persons  as  the  court  may  order,  and  shall  set  forth  an  accurate 
■<3escription  of  each  and  all  lots  proposed  to  be  given  or  taken  in  ex- 
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Notice  thereof  to 
be  published. 


Consummation  of 
the  exchange. 


change,  and  shall  set  forth  the  specific  circumstances  which  render 
such  exchange  necessary,  and  a  jJrayer  for  such  order  as  may  be  re- 
quired. 

[9279]  §  3.  That  notice  of  the  filing,  pendency  and  prayer  of  such 
petition  shall  be  published  for  four  consecutive  weeks,  prior  to  the  day 
of  hearing,  in  some  newspaper  printed  in  such  village,  if  there  be  any 
printed  therein,  and  if  there  be  not,  in  some  newspaper  printed  in  thi 
county,  and  of  general  circulation  in  such  village. 

[9380]  §  4.  If  upon  the  hearing  of  such  petition  it  shall  appear  10 
the  court  that  notice  of  the  filing,-  pendency  and  prayer  of  such  peti- 
tion has  been  given  as  hereinbefore  required,  and  that  such  an  exchange 
of  lots  is  necessary  and  will  promote  the  interests  of  schools  in  such 
village,  and  that  such  an  order  would  not  be  inconsistent  with  the 
terms  and  conditions  of  the  original  grant  or  devise,  then  the  court 
shall  authorize  such  exchange  to  be  made,  and  order  the  mayor  of  such 
village  to  execute  and  deliver  such  deed  or  deeds  in  fee  simple  as  may 
be  necessary  to  effect  such  exchange. 

§  5.  This  act  shall  take  effect  and  be  in  force  from  an^  after  its 
passage. 

SUBDIVISION  XVII.       SEWERS. 


Trunk  sewer  fund; 
expenditures  from. 


CITIES  OP  FIRST  CLASS,  riKST  GRADE. 

t 

An  Act  to  provide  for  the  construction  of  trunk  sewers  in  cities  of  the  first 
grade  of  the  first  class. 

[Passed  and  took  effect  March  13, 1887:  84  v.  75.} 

Cincinnati  trunk  [9281]  §1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ofiio, 
Mwers:  levy  of  fhat  for  the  Construction  of  trunk  sewers  in  cities  of  the  first  grade  of 
(Ham.  Co.)  88  V.  313.  the  first  class,  the  common  council  thereof  be  and  they  are  hereby  re- 
quired to  levy,  in  addition  to  the  taxes  now  authorized  by  law,  annu- 
ally, at  the  same  time  and  in  the  same  manner  that  other  taxes  are 
authorized  to  be  levied,  one  mill  on  the  dollar,  of  all  the  property  of 
such  cities  subject  to  taxation,  for  and  during  each  of  the  ten  fiscal 
years  next  ensuing  after  the  passage  of  this  act. 

[9282]  §  2.  The  money  arising  from  said  levy  shall  be  placed  in 
the  city  treasury  and  kept  as  a  separate  fund,  to  be  known  as  the 
trunk  sewer  fund,  and  shall  be  expended  only  for  the  purpose  of  con- 
structing trunk  sewers  for  such  cities,  and  in  paying  for  rights  of  way 
for  the  same  and  the  outlets  thereof,  which  may  be  secured  either  by 
purchase  or  by  appropriation,  in  accordance  with  the  statutes  providing 
for  the  appropriation  of  private  property  by  municipal  corporations  and 
as  hereinafter  provided,  and  in  paying  the  surplus  over  the  assessments 
authorized  by  law  of  the  costs  of  constructing  the  lateral  and  branch 
sewers ;  but  any  portion  of  said  fund  may  be  expended  for  the  purpose 
aforesaid,  in  any  part  of  such  city,  without  regard  to  any  division  of 
the  same  into  sewer  districts,  or  for  the  purpose  of  purchasing  or  ap- 
priating  lands  without  the  limits  of  such  city  for  necessary  outlets  for 
sewers  so  as  aforesaid  constructed,  and  for  continuing  such  sewers 
over  the  lands  so  appropriated ;  and  no  part  of  said  fund  shall  ever  be 
transferred  to  any  other  fund. 

[9283]  §  3.  No  owner  of  property  abutting  on  the  line  of  any  of 
said  sewers  shall  be  permitted  to  tap  or  to  use  the  same  in  any  manner 
for  the  drainage  of  private  property  until  he  shall  have  fully  paid  the 
assessment  levied  on  all  of  his  property,  to  pay  the  cost  of  construct- 
ing such  sewer,  and  complied  with  such  other  rules  and  regulations  as 
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may  be  provided  by  the  board  of  public  affairs  as  to  tapping  of  sewers  Powjf  of  board  <rf 
in  such  cities.     And  said  board  of  jiublic  affairs  may  permit  owners 
of  property  abutting  or  in  the  vicinity  of  the  line  of  any  of  said  sew- 
ers without  the  limits  of  such  cities,  to  tap  and  use  the  same  upon  such 
conditions  and  upon  such  terms,  which  shall  not  be  less  than  for  the 
owners  of  property  within  such  cities  abutting  on  the  line  of  such 
sewers,  and  subject  to  such  rules  as  said  board  of  public  affairs  shall 
prescribe.     And  the  said  board  is  hereby  authorized  and  required  to 
assess  all  lands  abutting  upon  any  such  trunk  sewer,  whether  the  same  Aneument  of      ' 
be  located  in  any  street  or  other  public  way,  or  upon  ground  neither  »'""'"« '*«'<'*• 
used  nor  intended  to  be  used  as  a  public  way,  to  the  same  extent  and 
in  the  same  manner  that  the  laws  now  provide  for  the  assessment  of 
the  cost  of  the  construction  of  sewers  upon  property  abutting  upon  or 
benefited  thereby,  except  in  cases  where  the  owners  of  lands  upon  the  Lands  not  subject 
line  of  such  sewers  have  dedicated  a  right  of  way  through  their  lands  to  assessment, 
for  the  purpose  of  such  sewer,  in  which  case  their  lands  abutting  such 
right  of  way  so  dedicated  shall  not  be  subject  to  assessment ;  but  such 
owner  of  land  abutting  such  right  of  way  so  dedicated  by  them,  shall 
not  be  permitted  to  tap  such  sewers -until  he  or  they  shall  have  fully  landf may  up^ 
paid  into  the  treasury,  to  the  credit  of  said  'trunk  sewer  fund,  an  s""".  "ben. 
amount  per  front  foot  of  land  so  abutting  on  the  line  of  said  sewer  equal 
to  the  amount  assessed  against  other  property  aiong  the  line  of  such 
sewer,  and  have  otherwise  complied  with  the  rules  and  regulations  of  ^ev  of  asse**- 
the  board  of  public  affairs.     The  assessments  herein  provided  for  may  ments. 
or  may  not  be  levied  by  districts,  as  said  board  in  its  discretion  may 
determine. 

[9384]  §  4.     Upon  the  passage  of  this  act,  the  board  of  public  af-  Completion  of  old 
fairs  of  such  cities  shall  proceed  at  once  to  take  the  necessary  steps  to  S?  new'sewers™ 
complete  the  trunk  sewers  now  in  process  of  construction,  and  con- 
tract for  the  construction  of  such  additional  sewers,  commencing  with 
such  sewers  as  are  most  immediately  necessary;  the  cost  of  the  same  payment  of  cost, 
over  and  above  the  amount  of  the  assessment  permitted  by  law  to  be 
paid  out  of  the  trunk  sewer  fund  above  provided  for,  as  soon  as  the 
same  is  collected;  provided,  that  the  amount  contracted  to  be  paid  Limitation  on  co*. 
under  any  such  contract  or  contracts  made  in  the  anticipation  of  the  {I^e"  '"  expendJ. 
collection  of  such  levy,  shall  not  in  any  one  year  exceed  the  sum  of 
one  hundred  and  sixty  thousand  dollars,  in  addition  to  the  amount 
which  the  law  authorizes  to  be  assessed  upon  private  property  for  the 
construction  of  such  sewers. 

[9285]  §  5-     In  making  such  improvements  the  board  of  public  af-  powers  and  duties 
fairs  shall  be  governed  by  the  laws  relating  to  the  construction  of  of  board  of  pubUc 
sewers  in  such  cities,  and  the  condemnation  and  appropriation  of  pri-  such'linprovemMt 
vate  property  therefor,  except  that  said  board  of  public. affairs  shall 
have  and  exercise  air  the  powers  and  perform  all  the  duties  of  council 
in  the  prosecution  of  said  work  or  furnishing  material  therefor,  the 
making  and  levying  assessments  therefor,  the  enforcement  and  collec- 
tion thereof,  the  certificates  of  any  unpaid  assessment  to  the  county 
auditor  to  be  placed  upon  the  tax  list,  the  payment  to  contractors  for 
the  construction  of  such  sewers,  and  the  appropriating,  entering  upon 
and  taking  private  property  for  the  purposes  of  such  sewers  and  ob- 
taining rights  of  way  therefor ;  said  board  of  public  affairs  shall  have 
and  exercise  all  the  powers  now  vested  in  council,  and  shall  be  sub- 
ject to  all  the  restrictions  and  regulations  now  imposed  upon   said 
board  of  public  affairs  in  cases  where  any  improvement  by  sewerage  a 

or  appropriation  of  private  property  therefor  has  been  ordered  or  made 
by  council,  except  as  herein  altered  or  amended;  it  being  the  inten- 
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tioo  and  meaning  hereof,  that  in  all  such  improvements  it  shall  not  be 
accessary  to  have  the  action  or  concurrence  of  council  in  any  of  said 
proceedings.     [As  amended  April  1 2,  1889:  86  v.  897.^ 
Repeals.  [<)286j  §  6.     That  an  act  entitled  "an  act  to  provide  for  the  con- 

struction of  trunk  sewers  in  cities  of  the  first  grade  of  the  first  class," 
passed  April  i8,  1883,  (80 O.  L.,  184),  and  an  act  entitled  "an  act 
to  amend  section  3  of  an  act  entitled  '  an  act  to  provide  for  the  con- 
struction of  trunk  sewers  in  cities  of  the  first  grade  of  the  first  class," 
passed  February  20,  1885,  (83  O.  L.,  69),  be  and  the  same  are  hereby 
repealed. 

§  7.  This  act  shall  take  effect  and  be  in  force  from  and  after  iti 
passage. 

Ah  act  t»  authorize  board  of  public  chairs  in  cities  of  the  first  grade  oftUt 
first  class  to  constrtut  sewers  within  the  corporate  limits. 

[Passed  and  took  effect  March  aa,  iStg :  86  t.  199.] 

Authorizing  cities  [9287]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  OMo, 
ciMsf  to  consSuct  That  in  cities  of  the  first  grade  of  the  first  class  the  board  of  public 
•«■"»•  affairs,  in  addition  to  the  poWers  already  possessed  by  them,  with 

reference  to  trunk  sewers,  shall  have  power  to  lay  out  and  construct 
within  the  limits  of  such  corporation  additional  trunk  sewer  or  sewers, 
and  to  purchase  or  condemn  rights-of-way  therefor  without  the  concur- 
rence of  council,  and  shall  pay  for  the  same  from  the  fund  hereinafter 
provided  for. 

[92881  §  2.  That  to  provide  funds  to  meet  such  expenditure,  tiie 
board  of  public  affairs  in  such  city  may,  from  time  to  time,  issue  the 
bonds  of  such  city,  to  an  amount  not  to  exceed  in  the  aggregate  the 
sum  of  three  hundred  and  fifty  thousand  dollars;  said  bonds  to  be 
payable  at  such  times  and  to  bear  interest  at  such  rate,  not  exceeding 
four  per  cent,  per  annum,  as  said  board  of  public  affairs  shall  deter- 
mine. Said  bonds  shall  be  signed  by  the  president  of  such  board  of 
public  affairs,  and  the  mayor  of  such  city,  and  be  attested  by  the 
comptroller  of  such  city,  and  shall  be  secured  by  the  pledge  of  the 
faith  of  such  city ;  and  a  tax  which  it  shall  be  the  duty  of  the  council 
of  such  city,  annually,  to  levy  upon  the  taxable  property  of  such  city, 
and  certify  the  same  to  the  county  auditor  upon  a  certificate  to  that 
effect  from  the  trustees  of  the  sinking  fund  of  such  city,  as  to  the 
amount  necessary  to  pay  the  interest  thereon  and  to  provide  a  sinking 
fund  for  the  final  redemption  of '  said  bonds.  Said  tax  shall  be  in 
addition  to  the  amotuit  now  authorized  to  be  levied  for  municipal 
purposes.      ^ 

[9289]  §;5.  Said-board  of  public  affairs  shall  receive  bids  for  said 
bonds,  from  time  to  time,  as  may  become  necessary,  and  after  ad\'er- 
tising  the  same  as  required  by  law,  shall  sell  the  same  for  not  less  than 
par  value,  with  the  accrued  interest,  to  the  highest  bidder.  The  money 
arising  from  the  sale  of  said  bonds  shall  be  placed  in  the  sewer  fund 
in  the  city  treasury,  in  addition  to  that  already  provided  by  law  for 
such  purposes,  and  shall  be  drawn  out  on  the  order  of  the  board  of 
public  affairs,  which  board  shall  have  sole  control  of  the  expenditure 
of  the  funds  provided  for  by  this  act  for  the  purposes  indicated  herein : 
and  in  making  such  improvements,  the  board  of  public  affairs  shall  be 
governed  by  the  laws  relating  to  the  construction  of  sewers  in  such 
cities. 
§  4.     This  act  to  be  in  force  and  take  effect  from  and  after  its 
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^  CITIES  OP   PIKST  CLASS,   SSCOND  GRADB. 

A»  Act  to  provide  for  the  comtruction  and  repair  of  sewers  in  cities  of  the 
second  grade  of  the  first  class. 

(Passed  and  took  effect  April  i6, 1883 :  80  v.  143.] 

[9290]  §  I.    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  iotLTi  ot  imptw^ 
That  when  it  becomes  necessjiry,  in  the  opinion  of  the  council  of  such  "ui!i",^dev!M° 
cities,  to  provide  a  system  of  sewerage  and  drainage  for  such  muni- plan  of  sewerage, 
cipal  corporations,  or  any  part  thereof,  it  shall  be  the  duty  of  the  board  See  Sup. 
of  improvements  to  devise   and  form,  or  cause  to  be  devised  and 
formed,  a  plan  of  sewerage  and  drainage  for  the  whole  city,  or  such 
part  thereof  as  may  be  designated  by  the  council ;  but  in  all  such 

cities  the  council  may,  by  ordinance,  declare  that  the  construction,  ' 

maintenance  and  cleaning  of  the  sewers  shall  be  under  the  care  of  a 
board  to  be  called  the  commissioners  of  sewers. 

[92911  §  2.    The  commissioners  of  sewers  shall  have  all  the  powers.  Powers  of  eommfe 
and  perform  all  the  duties  required  of  the  board  of  improvements,  as  •'<»>«'»  of  sewers, 
provided  in  this  act. 

[9292]  §  3.     The  board  of  commissioners  of  sewers  shall  consist  How  commission- 
of  five  members,  to  be  appointed  by  the  mayor,  subject  to  the  con-  «^^^»ppo'"te<i'  ">* 
firmation  of  the  council,  one  of  which  shall  be  appointed  for  one  year, 
one  for  two  years,  one  for  three  years,  one  for  four  years,  and  one  for 
five  years,  and  thereafter  one  shall  be  appointed  each  year,  to  serve 
for  a  term  of  five  years,  and  they  shall  serve  without  compensation. 

[9293]  §  4.     In  cities  having  a  board  of  commissioners  of  sewers, 
the  board  shall  appoint  an  engineer,  who  shall  be  under  the  direction  e^'ne«,*«t'°' 
of  the  board,  and  perform  all  the  duties  provided  for  the  city  engineer  in 

this  act;  the  board  may  appoint  such  other  employes  as  it  may  deem  ' 

necessary;  and  the  compensation  of  the  engineer  shall  be  fixed  by  the 
council. 

[9294]  §  5.  The  plan  so  devised  shall,  in  the  discretion  of  the  council,  counca  to  diytd*  ^■ 

be  formed  with  a  view  of  the  division  of  the  corporation  into  as  many  "ty  •»»  districts, 
sewer  districts  as  may  be  deemed  necessary  for  securing  efficient  drain- 
age and  sewerage ;  each  of  the  districts  shall  be  designated  by  name 
and  number,  and  consist  of  one  or  more  main  or  principal  sewers  with 
the  necessary  branches  and  connections,  the  main  or  principal  sewers 

having  their  outlet  in  a  river  or  other  proper  place;  and  the  districts  ,■ 

shall  be  so  arranged  as  to  be  independent  of  each  other,  so  far  as 
practicable. 

[9295]  §6.  The  council  may,  if  in  its  opinion  expedient,  provide  for  «,;„  5«wers:  i 

re  construction  of  main  sewers  (which  designation  shall  include  trunk  how  constructed, 
or  intercepting  sewers,  so-called),  without  regard  to  sewer  districts,  *"  ""'  ., 

and  shall  apportion  the  cost  and  expense  thereof  equitably  among  the 
districts,  direcdy  or  indirectly,  sewered  in  whole  or  in  part  thereby,  and 

shall  assess  and  collect  the  amount  apportioned  to  each  district  in  ^i 

the  manner  prescribed  in  this  act  for  the  assessment  and  collection  of 
the  cost  and  expense  of  constructing  main  sewers  in  sewer  districts.  ■': 

[9296]  §  ^•  After  said  plan  has  been  prepared  and  adopted  by  the  board  certain  improve- 
of  improvements,  or  board  of  commissioners  of  sewers,  as  the  case  ments  to  be  desig. 
may  be,  it  shall  be  their  duty  to  designate  such  portions  of  the  work 

as  may  be  required  for  immediate  use;  and  when  the  corporation  is  •5, 

divided  into  districts,  the  designation  shall  be  by  districts,  and  shall  '^'r 

show  what  district,  or  part  thereof,  is  to  be  improved.  -'^ 

[9297]  §8.  Such  boards  shall  have  plans  and  specifications  prepared  pians  and  specifi-  '] 

for  the  construction  of  the  proposed  main  sewers,  in  the  work  thus  c"ion»-  h 
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designated,  showing  the  size,  location,  and  inclination  thereof,  and  the 
depth  of  the  same  below  the  surface. 

[9298]  §  9.  When  plans  and  specifications  for  such  main  sewers  have 
been  prepared,  the  board  of  improvements,  or  the  board  of  commis- 
sioners of  sewers,  shall  give  at  least  ten  days'  notice,  in  one  or  more 
newspapers  in  general  circulation  in  the  corporation,  and  by  twenty- 
five  notices  posted  in  convenient  places  within  the  district,  stating  that 
such  plans  have  been  prepared,  and  are  filed  in  the  office  of  the  board 
for  examination  and  inspection  by  parti^es  interested,  by  which  notice 
the  board  shall  designate  the  portions  of  the  work  proposed  to  be  done, 
and  where  the  main  sewer  districts  are  provided  for,  the  boundaries 
thereof. 

[92991  §  10.  At  the  time  specified  in  the  notice,  or  at  an  adjourned 
meeting,  the  board  shall  hear  the  parties  interested,  and  may,  if  it 
sees  proper,  amend  or  correct  the  plans;  and  it  shall  thereupon  file 
the  plans  as  amended;  or,  if  no  amendment  be  made,  then  the  origi- 
nal plans,  duly  certified  by  it,  in  the  office  of  the  civil  engineer  of  the 
corporation. 

[93001  §  II.  After  the  plan  of  sewerage  for  the  corporation,  or  any 
part  thereof,  has  been  approved  by  the  board,  and  filed  in  the  manner 
above  provided,  the  council  may  direct  the  engineer  of  the  corporation, 
or  sewerage  engineer,  as  the  case  may  be,  to  make  an  estimate  of  the 
cost  and  expenses  of  constructing  the  work  according  to  such  plan, 
and  report  to  the  council  what  portion  of  the  same  will  be  required 
for  main  sewerage,  and  what  portion  for  local  sewerage,  for  any  lots 
and  lands  to  which  any  portion  of  such  main  sewer  may  serve  as  local 
sewer. 

[9301]  §  n.  The  council,  on  recommendation  of  the  board,  shall 
cause  such  sewer  or  sewers,  specified  in  the  plan,  as  may  be  designated 
by  the  board,  to  be  constructed ;  and  the  ordinance  shall  specify  the 
street,  lane,  alley,  highway,  market  place,  public  landings  or  com- 
mons, or  parts  thereof,  to  be  sewered  or  drained,  in  such  manner  that 
an  examination  or  survey  will  show  what  lot  or  lots  of  land  bound  or 
abut  on  the  same;  and  the  council,  upon  the  i)assage  of  such  ordinance, 
shall  cause  a  plat  to  be  made,  and  filed  in  the  office  of  the  clerk  of  the 
corporation,  showing  the  lots  so  bounding  or  abutting,  and  the  num- 
ber of  the  feet  front  of  each  lot. 

[9302]  §  13.  The  council  shall  provide  for  assessing  such  portion  of 
the  cost  and  expenses  of  constructing  main  sewers,  as  it  shall  deter- 
mine to  be  a  proper  charge,  for  the  local  sewerage  and  drainage 
furnished  by  such  main  sewers  upon  the  lots  and  lands  bounding  or 
abutting  on  the  streets,  lanes,  alleys,  highways,  market  spaces,  public 
landings,  commons  or  other  public  grounds,  in  or  along  which  the 
same  shall  pass,  by  the  feet  front,  or  according  to  the  valuation  of 
the  same  on  the  tax  list,  or  according  to  the  benefits,  as  it  shall  de- 
termine. 

[9303]  §  14.  The  assessment  shall  not  exceed  the  sum  that  would,  in 
the  opinion  of  the  council,  be  required  to  construct  a  local  sewer  of 
sufficient  capacity  to  drain  and  sewer  such  lots  or  lands,  nor  shall  any 
lots  or  lands  be  assessed  that  do  not  need  local  drainage  or  sewerage, 
or  which  are  then  provided  therewith,  and  the  excess  of  the  cost  of  the 
main  sewers,  over  the  assessment  herein  authorized,  shall  be  paid  out 
of  the  sewer  fund  of  the  sewer  district  in  which  the  same  are  con- 
structed, when  the  corporation  is  divided  into  sewer  districts;  other- 
wise out  of  the  sewer  fund  of  the  corporation. 
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[9304]  §  15.  The  council  may  exempt  from  assessment  such  portion  of  wh«t  property 
trie  frontage  of  any  lot,  having  a  greater  frontage  than  its  average  "*"  *"  '""P'- 
depth,  and  so  much  of  any  frontage  of  corner  lots  as  to  it  may  seem 
equitable;  but  in  so  doing  it  shall  specially  set  forth,  in  the  ordinance 
making  such  assessment,  each  lot  so  exempted,  which  ordinance,  when 
passed,  shall  be  binding  upon  the  parties  interested. 

[9305]  §16.  In  no  case  shall  the  assessment  exceed  the  sum  of  two  Maximum  assess- 
doUars  per  foot  front  on  the  property  assessed,  and  the  excess  shall  be  "ont.**" '°°' 
paid  out  of  the  sewer  fund  of  the  sewer  district  in  which  the  sewer  is 
constructed  when  the  corporation  is  divided  into  sewer  districts;  other- 
wise out  of  the  sewer  fund  of  the  corporation. 

[9306]  §  17.  If  the  assessment  be  according  to  benefits,  the  council  Assesamenu  ac- 
shall  appoint  three  judicious  freeholders  of  the  corporation,  or  its  vicin-  fi"f'hfw°iSr 
ity,  who  shall  assess  the  said  portion  of  the  cost  and  expense  of  con- 
structing main  sewers,  which  the  council  has  determined  to  be  a  proper 
charge  for  the  local  sewerage  and  drainage  furnished  by  the  same,  upon 
the  lots  and  lands  along  which  the  same  passes,  in  proportion,  as 
nearly  as  may  be,  to  the  benefits  which  may  result  to  each  lot  or  parcel 
of  land. 

[9307]  §  18.  The  assessors  shall  make  a  report  in  writing  specifying  Duties  of  assess- 
the  amount  assessed  by  them  upon  each  lot  or  parcel  of  land,  sepa-  ors. 
rately,  and  file  the  same  with  the  clerk  of  the  corporation  within  such 
time  as  the  council  may  direct. 

[9308]  §19.  After  the  report  is  filed,  the  council  Shall  cause  not  less  couocii  10  give 
than  ten  days'  notice  to  be  given,  in  some  newspaper  of  general  circu-  ^^"^1^1^^ 
lation  in  the  corporation  and  by  twenty-five  notices  posted  in  con-  action, 
venient  places  within  the  district,  setting  forth  the  object  of  said 
assessment,  and  that  the  same  will  come  before  the  council  for  con- 
firmation at  the  time  to  be  specified  in  the  notice. 

[9309]  §20.  Objections  to  the  assessment  shall  be  in  writing,  and  o^^jjjj'j^"^'* 
filed  witH  the  clerk  within  two  weeks  after  the  expiration  of  the  notice;  clerk, 
and  persons  objecting  may  be  heard  before  the  council  at  the  time 
specified  in  the  notice. 

[9310]  §21.  The  council  may  set  aside  the  assessment  on  its  own  council  may  set 
motion,  or  may,  after  hearing  objections,  confirm  the  same,  or  set  ^itssmenu"*™ 
therti  aside. 

[9311]  §  22.    If  the  council  set  aside  the  first,  or  any  other  assessment,  Procwding. 
it  may  appoint  other  assessors,  possessing  the  same  qualifications,  as  '^^^^  t^d""""' 
hereinbefore  provided,  and  cause  new  assessments  to  be  made;  and 
the  proceedings  shall  be  the  same  as  are  provided  for  in  the  first 
assessment. 

[9312]  §  23.    In  confirming  any  assessment,  the  council  may  correct  Councu  may 
errors  in  the  description  of  any  lots  or  lands  made  by  the  assessor.         correct  errors. 

[9313]  §  24-   After  making  an   assessment,  either  according  to  feet  M»y  order  as»ess- 
front,  valuation  or  benefits,  the  council  may  order  the  same,  or  any  rudiwr""*"    " 
part  thereof,  to  be  certified  to  the  auditor  of  the  county  in  which  the 
corporation  is  situated,  who  shall  place  the  same  on  the  tax  list,  and  it 
shall  be  collected  as  other  taxes. 

[9314]  §  25.  All  assessments  made  under  the  provisions  of  this  sub-  Asse«<aents  to 
division  shall  be  liens  on  the  lots  or  lands  assessed ;  they  shall  be  trans-  ""  ''*"'■ 
ferable,  and  may  be  collected  against  the  owners,  personally,  or  by 
enforcement  of  the  lien  upon  the  property  subject  thereto ;  and  pro- 
ceedings for  the  recovery  of  assessments,  or  the  enforcement  of  the 
lien,  shall  be  as  directed  in  chapter  four,  division  seven,  title  twelve, 
of  the  revised  statutes  relatiu^  to  assessments. 
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(9316]  §  36.  When  a  sewer  district  is  set  off  or  established,  the  main 
sewer  of  which  is  a  continuation  of,  or  drain  through,  or  into  (either 
temporarily  or  permanently),  the  main  sewer  of  any  other  district,  the 
council,  in  providing  for  assessing  the  cost  and  expense  of  the  main 
sewer,  in  such  new  sewer  district,  may  provide  for  assessing  upon  the 
taxable  property  therein  such  proportion  as  they  shall  determine  to  be 
just,  of  the  cost  and  expense  of  constructing  the  main  sewer  in  the 
district  through  which  the  new  main  sewer  drains,  which  sum,  as  col- 
lected, shall  be  paid  into  the  sewer  fund  of  such  district 

f93161§37.  The  council  may  provide  for  the  construction  of  branch 
or  local  sewers  within  any  street  or  other  public  ground  within  the 
corporation,  wherein  a  main  sewer  is  not  established  or  built,  which 
local  sewers  shall  connect  with  a  main  sewer  convenient  thereto,  as  the 
council  may  direct;  and  if  the  corporation  is  laid  off  into  districts,  the 
connection  shall  be  with  a  main  in  the  district  wherein  the  local  sewers 
are  constructed,  when  practicable;  but  when  a  local  sewer  is  connected 
with  a  main  sewer  in  another  district,  the  council  may  assess  upon  the 
lots  and  lands  which  may  lawfully  be  assessed  for  the  construction  of 
sudi  local  sewer,  such  sums  as  would  be  an  equitable  and  proper 
charge  for  the  use  of  the  main  sewer ;  and  when  collected  it  shall  be 
paid  into  the  sewer  fund  of  the  district  in  which  such  main  sewer  is 
located.  No  sewer  shall  be  considered  local,  except  such  as  are 
intended  for  and  used  exclusively  for  the  drainage  and  sewerage  of  lots 
abutting  thereon,  and  all  others  shall  be  deemed  main  sewers. 

[9317]  §  28.  Proceedings  for  the  establishment  and  construction  of  local 
sewers,  as  provided  in  the  preceding  section,  shall  be  as  directed  in  the 
previous  sections  of  this  act,  regulating  the  establishment  and  construc- 
tion of  main  sewers ;  and  the  assessment  and  collection  of  the  cost  and 
expense  tliereof  shall  be  in  accordance  with  the  provisions  regulating 
the  assessment  and  collection  of  the  portion  of  the  cost  and  expense 
of  constructing  main  sewers,  determined  by  the  council  to  be  a  proper 
charge  for  the  local  sewerage  and  drainage  furnished  by  main  sewers. 

[9318]  §  29.  If  any  division  or  subdivision  of  lots  or  lands  assessed 
for  sewerage  purposes  occur  after  the  first  assessment  has  been  made 
and  confirmed,  the  council  may  require  the  assessors  hereinbefore 
mentioned,  or  such  other  assessors  as  it  may  select,  to  apf>ortion  the 
original  amount  asses.sed  upon  the  several  parts  of  lots  or  lands  so 
divided,  whose  report,  when  confirmed  by  the  council,  shall  be  conclu- 
sive upon  all  parties;  and  all  assessments  thereafter  made  upon  said 
lots  or  lands  shall  be  according  to  such  division  and  collected  in  the 
same  manner  as  upon  the  original  assessment. 

[9319]  §  30.  The  council,  upon  the  recommendation  of  the  board, 
may  provide  for  the  construction  of  proper  house  connections  and 
branches  leading  into  ail  main  or  local  sewers,  and  for  the  assessment  of 
the  cost  and  expense  thereof  upon  the  lots  or  parcels  of  land  for  the 
accommodation  of  which  such  connections  and  branches  may  be  con- 
structed; but  in  no  case,  exce))t  as  a  sanitary  measure,  shall  the  coun- 
cil require  such  house  connections  to  be  built  further  from  the  sewer 
than  to  the  inner  line  of  the  curbstone  of  the  street  or  highway  in 
which  the  same  are  constructed. 

[9320]  §31  When  an  improvement  provided  for  in  the  preceding 
section  has  been  made,  and  the  assessment  therefor  has  not  previously 
been  ordered,  the  council  shall  pass  an  ordinance  assessing  the 
cost  thereof  upon  the  lots  or  parcels  of  ground  for  the  accommodation 
of  which  such  improvement  was  made ;  and  by  such  ordinance  it 
shall  be  declared  within  what  time  the  assessment  shall  be  paid  into 
the  treasury. 
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41>8a]:§33.  Parties  omring  property  abutting  on  a  street  or  public  M.yupi..™ 
highway,  in  or  through  which  a  public  sewer  or  drain  is  constructed,  "  "»•»  ?"•«»«««»■ 
shall  have  the  privilege  of  tapping  and  using  such  sewer  or  drain  for 
the  purpose  of  draining  their  premises,  under  such  rules  and  regulations 
as  may  be  prescribed  by  the  board;  and  the  council  may,  by  ordi-  , 
nance,  require  persons  contraciing  to  build  such  bouse  connections  to 
procure  a  license  from  the  board,  and  may  charge  therefor  such  sum  as 
may  be  deemed  just,  and  fdr  a  violation  of  the  provisions  of  this  sec- 
tion shall  impose  a  proper  penalty. 

[9332]  §  33.  The  council  of  any  such  city  shall  also  have  power  to  council  may  con- 
provide  for  the  construction  of  ditches  for  necessary  drainage  within  »"•"=<  ditchei. 
the  corporation,  under- the  restrictions  and  regulations,  so  far  as  appli- 
cable, contained  in  this  acL 

[9333]  §34-  The   council    may,  whenever  it   is  deemed  necessary,  Mayrep«pse»er, 
provide  for  the  repair  or  reconstruction  of  any  sewer,  ditch  or  drain ;  di<ch,  or  dnia. 
and  the    proceedings  for  that   purpose  shall    be  the  same,  so  far  as 
applicable,    as   are    herein    required    for    the    original    construction 
thereof. 

[9334]  §  35-  In  such  city  in  which  a  system  or  plan  of  drainage  ^hcn  owner  of 
has  been  adopted  by  competent  municipal  authority,  and  completed,  "»' «'""«  »<" 
any  private  owner  or  occupant  of  real  estate  contiguous  to  any  part  of  to  ad jacen*^]^ 
such  system  or  plan,  who  reasonably  provides  for  carrying  off  all  the  "■'>'■ 
surface  or  accumulated  water  upon  suqh  real  estate  into  the  completed 
system  or  plan,  and  maintains  in  proper  order  the  means  so  provided, 
shall  not  be   liable,  while   he  keeps  up  and  maintains  such  means  of 
drainage,  to  an  action  by  a  neighboring  owner  or  occupant  of  real  es- 
tate, for  water  that  may  flow  against,  upon,  or  over  his  real  estate,  or 
injure  the  same,  or  the  property  thereon,  after  the  same  has  been  dis- 
charged into  such  system  or  plan  of  drainage. 

[9325]  §  36.  The  council  of  any  such  city  shall  have  power  to  bor-  May  i^^t  bond* 
row  money  at  a  rate  of  interest  not  exceeding  six  per  centum  per 
annum  for  sewerage  purposes,  and  to  issue  the  bonck  of  the  corpo- 
ration therefor  m  the  manner  and  form  provided  in  chapter  two,  divis- 
ion nme,  tiile  twelve,  [of  part  first,]  of  the  revised  statutes,  so  far  as 
the  snme  may  be  applicable. 

§  37-         That  tliis  act  shall  be  in  force  from  and  after  its  passage. 


CITISS  or  SECOND  CLASS,  THIRD  CKADB. 


An  Act  to  authorize  certain  municipal  corporations  to  issue  bonds  for  the 
construction  of  main  sewers. 

[Passed  April  17,  1885:  8a  v.  137.) 

[9326]  §  I .    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  ^;^  "4^* 
That  cities  of  the  third  grade  of  the  second  class,  for  the  purpose  of  class,  authorized  ik 
constructing  main  or  trunk  sewers,  may  issue  the  bonds  of  the  corpo-  IfoMtru'^tfon'^of 
ration,  and  borrow  money  for  such  purpose,  equal  in  amount  to  the  trunk  sewers;  tax 
excess  of  the  cost  of  such  main  or  trunk  sewers,  over  the  amount  that  bonds, 
may  be  assessed  upon  the  lots  and  lands  bounding  or  abutting  upon  the 
streets,  lanes,  alleys,  highways,  market  spaces,  public  landings,  and 
commons,  in  or  along  which  such  main  or  trunk  sewer  shall  pass. 

[9327]  §  2.     When  bonds  have  been  so  issued,  they  shall  bear  the  (Same.] 
name  and  number  of  the  sewer  district  or  districts  through  which  such 
main  or  trunk  sewer  is  to  be  constructed,  and  annually  thereafter,  at 
the  time  of  the  annual  levy  of  taxes  of  such  city,  until  sufficient  funds 
we  provided  to  pay  the  principal  and  interest  of  such  bonds,  the 
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council  of  such  city  shall  levy  a  tax  of  at  least  one  mill  and  not  more 
than  three  mills,  upon  each  dollar  of  valuation  as  assessed  for  taxation, 
of  all  the  taxable  real  and  personal  property  in  such  district  or  dis- 
tricts, and  such  levy  may  be  in  excess  of  the  limitations  mentioned  in 
section  twenty-six  hundred  and  eighty-nine  of  the  Revised  Statutes. 
-,  §  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 

passage. 

'f  An  Act  to  provide  for  the  construction  of  sewers  in  cities  of  the  third  grade 

of  the  second  class,  having  a  board  of  public  affairs. 

[Passed  April  15, 1889:  86  v.  360 J 

Certain  cities  [9328]  §  I .     Bc  it  cnoctcd  by  the  General  Assembly  of  the  State  of  Ohio, 

r'  class, ^amlionzcdw  That  ID  any  city  of  the  third  grade  of  the  second  class  having  a  board 

1  construct  sewers    gf  n\x\)\\c  affairs,  the  said   board  shall  have  authority  to  construct 

3  and  assess  cost  on  r  '  i 

'^  abutting  property,  sewers  through  any  of  the  streets,  avenues  or  alleys,  or  parts  thereof, 

of  the  said  city,  and  to  certify  to  the  city  council  of  any  such  city  the 
i  estimated  cost  of  the  said  construction  to  the  end  that  tl^  same  shall 

'  .  be  paid  for  and  assessed  upon  the  property  abutting  upon  those  streets. 

avenues  or  alleys,  or  the  parts  thereof,  through  which  the  said  sewers 
^  may  b^  constructed,  in  accordance  with  the  various  provisions  of  this 

supplement,  and  in  accordance  with  the  various  provisions  of  law  now 
enacted,  or  hereafter  to  be  enacted  applicable  thereto,  and  not  in- 
consistent with  this  act. 
Bonds  may  be  is-        [9329]  §  2.     In  Order  to  provide  for  the  payment  of  the  costs  and 
sued;  iimiution.     gxpenscs  of  Said  improvements  to  be  assessed  on  the  abutting  property. 
the  council  in  any  such  city  shall,  from  time  to  time,  upon  certified 
estimates  made  to  said  council  by  said  board  of  public  affairs,  issue 
the  bonds  of  such  city,  in  such  sums  as  it  may  appear  by  such  certi- 
r>  »  fied  estimates  may  be  required,  in  all  to  an  amount  not  exceeding  the 

contract  price  of  the  work  and  the  other  expenses  attending  the  same 
and  interest  as  hereinafter  provided  for ;  said  bonds  shall  be  issued  as 
other  bonds  of  such  cities  are  issued,  but  they  shall  be  plainly  desig- 
nated as  sewer  bonds,  and  shall  bear  the  name  of  the  street,  avenue  or 
v  alley,  or  parts  thereof  through  which  the  said  sewer  has  been  con- 

L  structed,  or  it  is  proposed  shall  be  constructed,  and  shall  state  therein 

that  they  are  to  be  paid  by  an  assessment  upon  the  property  abutting 
upon  said  street,  avenue  or  alley,  or  part  thereof;  said  bonds  shall  ex- 
tend over  a  period  of  at  least  fifteen  years;  they  shall  bear  interest  at 
'_<.  a  rate  not  exceeding  six  per  centum  per  annum,  payable  semi-annu- 

ls' ally,  on  the  first  day  of  July  and  January,  and  principal  and  interest 

r  shall  be  payable  at  the  office  of  the  city  treasurer. 

Cost  to  be  assessed      [9330]  §  ^.     The  Said  bonds  shall  be  negotiated  at  not  less  than 
equally  by  the        p^^,  as  the  Other  bouds  of  such  cities  are  negotiated,  and  the  proceeds 
°°  ■  shall  be  applied  solely  to  pay  for  said  sewers,  and  the  proceeds  thereof 

shall  only  be  paid  upon  the  certificate  of  the  said  board  of  public  af- 
fairs that  the  work  has  been  done  according  to  the  contract.  When 
the  whole  work  is  done,  the  amount  of  the  bonds  sold  to  pay  for  the 
same,  and  the  interest  thereon  to  the  next  interest  day,  when  assess- 
ments can  be  collected  as  hereinafter  provided  to  pay  the  same,  shall 
be  taken  as  the  cost  of  said  sewer  or  sewers,  to  be  paid  by  the  owners 
of  the  abutting  property,  and  that  amount  shall  be  assessed  equally  by 
the  front  foot  of  property  fronting  or  abutting  on  the  said  streets,  ave- 
nues, alleys  or  parts  thereof  through  which  the  said  sewer  or  sewers 
shall  have  been  constructed. 
Assessments  to  be      [9331]  §  4-     Such  assessment  shall  be  placed  upon  the  tax  dupli 
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cate,  and  shall  be  payable  in  equal  installments  to  meet  said  bonds,  at  §'"^5,^°  "* 
the  county  treasurer's  office,  with  interest  at  the  rate  provided  in  said 
bonds,  payable  semi-annually,  from  the  date  to  which  such  semi-an- 
nual interest  was  computed,  on  the  amount  of  said  bonds,  or  so  much 
as  remains  unpaid,  from  time  to  time,  until  all  said  bonds  and  interest 
are  fully  paid. 

[9332]  ^  5.     Such  assessments,  with  the  interest  accruing  thereon,  Assessments  to  be 
shall  be  a  lien  upon  the  property  abutting  upon  the  street,  avenue  or  " '!«"  «"«>'  '^""y 
alley  or  part  thereof,  through  which  the  said  sewer  or  sewers  shall  be  ''"  ' 
constructed,  from  the  time  the  contract  is  entered  into  for  the  con- 
struction of  said  sewer  or  sewers,  and  shall  remain  a  lien  until  fully 
paid,  having  precedence  of  all  other  liens,  except  taxes,  and  shall  not 
be  divested  by  any  judicial  sale  unless  the  payment  of  the  same  is  pro- 
vided for  from  the  proceeds  of  such  sale;  provided,  that  such  lien  shall 
be  limited  to  the  usual  depth  of  the  lots  or  lands  abutting  on  said  street, 
avenue  or  alley,  or  part  thereof.     No  mistakes  in  the  description  of 
the  property  or  the  name  of  the  owner  or  owners  shall  impair  the  said 
lien. 

[9333]  §  6.  Any  owner  of  property  against  whom  an  assessment  no,  assessment* 
shall  have  been  made  for  the  construction  of  such  sewer  or  sewers  p»'d- 
shall  have  the  right  to  pay  the  same,  or  any  part  yet  remaining  un- 
paid, in  full,  with  interest  thereon,  to  the  next  semi-annual  payment 
due  on  said  assessment,  and  such  payment  shall  discharge  the  lien  on 
the  property.  If  any  owner  shall  subdivide  any  abutting  property  after 
such  lien  attaches,  he  may  discharge  the  same  upon  any  part  thereof 
in  like  manner. 

[9334]  §  7.  All  moneys  received  from  such  assessments  shall  be  Application  o< 
appropriated  by  the  proper  authorities  of  the  cities,  solely  to  the  pay-  proceed*- 
ment  of  the  interest  and  the  redemption  of  the  bonds  issued  for  the 
construction  of  said  sewer  or  sewers,  or  any  renewal  thereof.  If  any 
bond  or  interest  shall  be  due,  and  no  money  is  in  hand  to  pay  the 
same,  the  city  shall  be  authorized  to  make  a  temporary  loan  to  pay  the 
same ;  but  such  lien  shall  remain  in  full  force  on  the  abutting  property 
for  the  full  assessments  not  paid,  and  accruing  interest  for  such  tem- 
porary loan,  in  behalf  of  such  city. 

[9335]  §  8.  In  any  action  to  enforce  or  enjoin  any  assessment,  Action  for  coiiec- 
the  court  shall  disregard  any  irregularity  or  defect,  whether  in  the  MsSments.'*'**  "^ 
proceedings  of  said  board  or  council,  or  any  officer  of  the  corporation, 
or  in  the  plans  or  estimates ;  and  the  acceptance  of  the  work  by  the 
said  board  of  public  affairs  as  set  forth  and  stipulated  in  section  three 
of  this  act,  shall  be  presumptive  evidence  that  the  contract  has  been 
complied  with,  and  that  the  assessment  exists;  but  if  it  be  shown 
that  there  is  any  substantial  defect  of  the  improvement,  or  any  fraud 
in  the  contract  price  of  the  work  or  materials,  the  court  may  order 
such  deduction  therefor  from  the  cost  of  such  sewer  or  sewers,  and 
said  deduction  shall  be  ratably  deducted  from  the  assessments  on  all 
the  property  abutting  on  the  street,  avenue  or  alley  or  part  thereof 
through  which  such  sewer  or  sewers  shall  have  been  constructed,  and 
the  court  may  make  such  order  in  regard  to  the  costs,  where  such 
substantial  defect  or  fraud  is  found,  as  to  the  court  shall  seem 
proper. 

[9336]  §  9.     It  shall  be  the  duty  of  the  city  engineer  in  such  city.  Estimate  of  cost  m 
and  he  is  hereby  required,  immediately  upon  the  receipt  by  the  city  •>=  niade  by  city 
council  of  such  city  of  the  certificate  of  the  said  board  of  public  *"^'"*'- 
affairs  provided  for  in  section  three  of  this  act,  to  proceed  at  once  to 
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make  a  proper  plat  and  assessment  for  the  cost  of  the  construction  of 

said  sewer  or  sewers  upon  the  abutting  property, 
t"  Owner  "de.  [9337]  §  10.     The  term  owner  in  this  act  shall  be  construed  to 

»"«'•)  include  all  persons,  corporations,  private,  public,  state  or  municipaL 

§  II.     This  act  shall  take  effect  on  its  passage. 

SUBDIVISION   XVIII.      STOCKS. 

{See  §  10086  et  seq.] 

SUBDIVISION    XIX.       STREETS. 

An  Act  to  reimburse  certain  citizens  of  the  city  of  Columbus  for  money 
paid  to  repair  a  street  in  front  of  premises  owned  by  the  state,  and  to 
provide  for  the  assessment,  in  certain  cases  and  for  certain  purposes, 
of  real  estate  owned  by  the  state. 

[Passed  and  took  effect  April  16, 1885 :  8a  v.  laa.] 

Whereas.     [Recites  an  assessment  in  Columbus,  the  amount  qf  assess- 
ment equitably  to  be  paid  by  the  state,  etc.^ 

§  I.     \Makes  .appropriation  to  pay  the  same  and  provides  for  its  ap- 
portionmentJ\ 
When  state  u  [9338]  §  2.     That  whcH  an  assessment  is  made  by  a  municipal 

sewer  MMssment'  Corporation  ou  account  of  the  expense  of  the  opening,  improvement 
See  Sup.  or  repair  of  a  street  or  other  public  way,  or  of  the  construction  or  im- 

provement of  a  sewer  or  drain,  and  such  assessment  is  levied  upon 
the  real  estate  abutting  upon  such  street  or  way  or  that  is  specially 
benefited  by  the  work  on  account  of  which  the  assessment  is  made, 
and  any  portion  of  such  real  estate  is  owned  by  the  state  of  Ohio,  the 
state  shall  be  liable  for  an  equitable  portion  of  such  expense,  which 
shall  be  ascertained  as  hereinafter  provided,  and  assessed  and  paid  ac- 
cordingly. 
Mode  of  assessing  [9339]  §  3.  That  if  the  municipal  corporation  determine  to  appor- 
Sute  realty.  (Jqjj  guch  expense  upon  the  basis  of  the  frontage  of  the  real  estate  to 

be  assessed,  the  property  owned  by  the  state  shall  be  assessed  under 
the  same  municipal  rules  as  private  premises  are  assessed ;  but  if  it 
be  determined  to  assess  such  expense  upon  premises  abutting  or  speci- 
ally benefited,  in  accordance  with  some  standard  of  valuation,  or  upnn 
the  basis  of  benefits  to  accrue  thereto,  the  amount  to  be  levied  upon 
premises  owned  by  the  state  shall  be  ascertained  as  provided  in  sec- 
tion five. 
st«rand"ISSs  of     [9340]  §  4.     The  state  shall  be  represented  for  the  purposes  of  this 
State  property  in    act,  as  to  each  tract  of  its  real  estate  so  situated  as  to  become  liable 
provemem.'' "°      'o  assessment  in  pursuance  of  the  provisions  of  section  two,  by  the 
governor,  the  attorney-general  and  the  officer  or  board  having  control 
of  such  tract,  whenever  duly  notified  by  a  municipal  corpoi^ation  of  a 
contemplated  improvement,  and  may  join  or  refuse  to  join  in  any 
petition  of  property  owners,  and  the  premises  represented  by  them 
shall  be  considered,  in  case  'of  a  petition  to  the  council  or  other  proper 
authority  of  such  municipal  corporation,  as  though  it  were  private 
property,  so  far  as  it  may  count  in  determining  whether  an  improve- 
ment shall  be  made. 
Apportionment  to       [9341]  §  5.     When  it  is  determined  by  the  municipal  corporation 
expenM°of  Vtich*^    to  apportion  the  expense  mentioned  in  section  two,  otherwise  than  by 
improvrment  and    the  Tulc  of  frontsuje,  the  representatives  of  the  state  as  to  any  particu 
tar  premises  liable  to  assessment,  and  the  council  or  other  proper  au- 
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thority  of  the  municipal  corporation,  shall  apportion  to  the  state  prop- 
erty such  portion  of  the  expense  as  they  deem  equitable ;  such  repte- 
sentatives  shall  also,  when  an  assessment  is  made  upon  property  of  the 
state  by  the  rule  bf  frontage,  satisfy  themselves  that  the  same  is  cor- 
rect, and  according  to  law.  The  clerk  of  the  corporation  and  the 
representatives  shdl,  in  either  case,  certify  the  same  to  the  auditor  of 
state,  who  shall  draw  his  warrant  upon  the  treasury  out  of  any  funds 
to  the  credit  of  the  general  revenue  fund  not  otherwise  appropriated, 
in  favor  of  the  corporation  making  the  improvement  provided  for  in 
this  act. 

[9342]  §  6.     When  premises  owned  by  the  state  abut  upon  any  Sprinkling  and 
street  or  other  public  way  of  a  municipal  corporation,  the  officer  or  f^frOTiTofMatt*** 
boards  having  charge  and  control  'thereof,  respectively,  may  sign  property, 
petitions  for  the  sprinkling  or  sweeping,  or  both,  of  such  street  or 
way,  and  thereby  charge  the  state  with  its  proper  share,  according  to 
the  rule  of  frontage,'  of  the  expense  of  such  service.     In  case  any 
such  premises  are  occupied  by  a  state  benevolent  or  penal  institution, 
the  board  having  control  thereof  shall  direct  the  payment  of  the  por- 
tion of  such  expense  pertaining  thereto  from  the  money  appropriated 
by  the  general  assembly  for  the  payment  of  the  general  current  ex- 
penses thereof;  and  in  case  any  such  premises  are  otherwise  occu- 
pied, the  officer  or  board  having  charge  thereof  shall  report  the  share 
of  such  expense  pertaining  thereto  to  the  general  assembly  at  its  next 
session,  after  the  obligation  is  incurred,  for  payment. 

[9343]  §  7.     When  premises  owned  by  the  state  within  a  municipal  Conttruction, 
corporation  are  so  situated  that  sidewalks  around  them,  or  along  any  Sf^jdewa'ks'in"' 
portion  thereof,  or  crossings  are  essential  to  the  convenience  and  com-  front  of  sute 
fort  of  the  public,  the  state  shall  pay  its  proportion  for  constructing,  '""P'^'y- 
manufacturing  and  keeping  the  same  clean,  to  be  determined  by  the 
laws  governing  municipal  corporations  authorizing  or  compelling  the 
construction  and  maintenance  of  sidewalks  and  crossings,  and  the 
state's  proportion  shall  be  paid  on  the  order  of  the  governor  and  on 
the  warrant  of  the  auditor,  out  of  any  money  in  the  treasury,  and  not 
otherwise  appropriated ;  the  same  and  such  improvement  shall  be  in 
conformity  with  the  ordinances  of  the  municipal  corporation  as  to 
width,  grade  and  curb.     The  state  shall  also  keep  such  sidewalks  and 
crossings  clear  and  in  good  repair,  the  expense  of  such  repair  to  be 
paid  in  the  manner  provided  in  the  preceding  section  for  the  payment 
of  the  expense  of  sprinkling  and  sweeping  streets. 

[9344]  §  8.     This  act  shall  take  effect  upon  its  passage ;  for  the  [Statutory  pn> 
purposes  mentioned  herein,  so  much  of  subdivision  3  of  section  2732  »>Mon».j 
of  the  Revised  Statutes,  as  applies  to  real  property  of  the  state,  is 
hereby  declared  inapplicable. 

An  Act  to  authorize  municipal  corporations  within  counties  containing  a 
city  of  the  second  grade  of  the  first  class,  whose  boundary  line  is,  in 
whole  or  in  part,  within  the  lines  of  a  street  or  streets,  to  make  certain 
improvements  therein. 

[Passed  and  took  effect  April  13, 1889:  86  v.  391.3 

[9345]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  „„»  ceruin  im- 
That  whenever,  in  any  county  containing  a  city  of  the  second  grade  provements  made 
of  the  first  class,  any  part  of  the  boundary  line  of  two  municipal  cor-  jcuyahoga'*' 
porations  is  within  a  street  or  streets,  and  it  becomes  necessary,  in  «ounty.] 
the  opinion  of  the  councils  of  such  municipal  corporations,  to  grade, 
drain,  curb,  gravel,  pave  or  construct  a  sewer  in  such  street  or  streets, 
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or  Otherwise  improve  the  same,  it  shall  be  lawful,  and  such  corpora- 
tions are  hereby  authorized  to  agree  upon  the  terms,  location  and  con- 
struction of  the  same,  and  jointly  to  make  and  construct  such  improve- 
ments, or  any  one'  or  more  of  them,  in  said  street  or  streets,  for  com- 
mon use. 

[93461  %  2.  For  the  purpose  of  making  such  improvements,  or 
any  of  tliem,  the  council  of  each  such  municipal  corporation  shall 
pass  the  necessary  resolutions  and  ordinances,  provide  the  necessary 
plans  and  specifications,  provide,  by  proper  resolutions  and  ordinances, 
for  the  assessment  of  the  cost  of  the  same,  not  exceeding  the  amount 
now  or  hereafter  allowed  by  law;  all  which  resolutions  and  ordi- 
nances, the  providing  of  plans,  and  specifications,  the  making  of  the 
assessment  for  the  payment  of  the  costs  thereof  and  the  supervision 
and  control  of  said  improvements  shall  be  done  and  made  under  the 
laws  now  in  force,  or  which  shall  hereafter  be  in  force,  in  such  mu- 
nicipal corporations,  respectively,  in  relation  to  the  making  of  said 
improvements;  provided,  however,  that  in  the  advertisement  for  and 
receiving  of  bids  for  the  construction  of  said  improvement  or  improve- 
ments, and  the  making  of  the  contracts  in  relation  thereto,  the  same 
shall  be  in  the  joint  names  of  such  corporations ;  provided,  further, 
that  each  corporation  shall  be  liable  for  such  proportion  of  the  cost  of 
said  improvement  or  improvements  as  shall  be  specified  in  the  ordi- 
nances for  the  making  of  said  improvement  or  improvements;  and 
provided,  further,  that  assessments  for  the  payment  of  the  cost  thereof 
shall  be  made  by  such  corporations,  respectively,  as  assessments  for 
like  improvements  are  made  whose  limits  are  wholly  in  such  corporation. 

§  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


CERTAIN   CITIES  OP  FIRST  CLASS. 
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Term  of  contract 
not  to  exceed  live 
years. 


Bids  for  different 
streets,  etc. 


An  act  regarding  the  nmintenance  and  repair  of  streets,  alleys,  etc.,  in 
cities  of  the  first  class  having  a  population  of  more  than  one  hundred 
and  fifty  thousand  inhabitants  at  the  last  federal  census. 

[Passed  and  took  eflfect  April  11,  1876:  73  v.  313.] 

[9347]  $5 1 .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  all  cities  of  the  first  class  having  a  population  of  more  than 
one  hundred  and  fifty  thousand  inhabitants  at  the  last  federal  census, 
and  in  which  shall  exist  a  board  of  public  works,  it  shall  be  the  duty 
of  the  said  board  of  public  works,  within  one  month  after  the  passage 
of  this  act,  to  divide  such  cities  into  not  less  than  twenty-five  districts 
of  as  near  equal  size  as  practicable. 

[9348]  §.  2.  Immediately  after  the  division  of  said  cities  as  aforesaid, 
the  board  may  cause  to  be  advertised  for  ten  days,  in  some  newspaper 
of  general  circulation  within  said  city,  an  invitation  for  sealed  propo- 
sals for  maintaining,  furnishing  materials,  and  for  repairing  and  keep- 
ing in  good  order  each  avenue,  street,  alley,  wharf,  market-space,  and 
court  within  said  district,  in  said  cities,  belonging  to  the  several  dis- 
tricts, at  a  stated  sum  per  annum,  for  each  and  every  year,  for  a  term 
not  e.xceeding  five  years  from  the  date  of  contract  with  the  same  or 
similar  material  with  which  said  avenue,  street,  alley,  wharf,  market- 
space,  and  court  may  have  heretofore  been  paved  or  improved,  un- 
less it  shall  otherwise  be  determined  by  said  board  as  hereinafter  pro- 
vived.     [As  amended  March  31,  1879:  76  v.  46.] 

[9349]  §  3,  Proposals  for  contracts  shall  contain  a  bid  for  each 
avenue,  street,  alley,  wharf,  market-space,  or  court  in  the  district  pro- 
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posed  for,  and  awarded  to  separate  and  distinct  persons,  firms,  and 
bodies,  and  no  person,  firm,  or  body  shall  be  awarded  the  contract  for 
more  than  one  of  said  districts. 

[9360]  §4.     Each  person,  firm,  or  body  shall  inclose  with  their  Amount  and  con. 
bid,  a  bond  in  the  sum  of  one  thousand  dollars,  to  be  signed  by  them- ''"''""  '^  "^"^ 
selves  and  two  freeholders,  and  to  be  approved  by  the  board  of  public 
works,  to  the  effect  that  if  said  contract  is  awarded  them,  that  they  will 
accept  and  comply  with  the  terms  thereof,  and  unless  such  bond  ac- 
company said  bid,  the  same  shall  not  be  entertained  by  said  board,  and  Board  may  demanV 
said  board  may,  in  addition  thereto,  require  from  said  contractors  such  additional  seeur- 
other  bond  or  bonds  as  they  may  deem  best  conditioned  for  the  faith-  "''■ 
ful  performant;e  of  said  contract,  and  said  contract  may  be  awarded  to 
the  lowest  and  best  bidder  therefor,  but  said  board  may  reject  any  and  Board  may  reject 
all  bids,  and  so  doing  may  re-advertise  at  once  for  more  proposals.  \>^^'  "^  ^e-adve^ 
[As  amended  March  31,  1879:  76  v.  47.] 

[9351]  §  5.     All  said  contracts  shall  be  carried  out  and  performed  contracts  per- 
subject  to  the  approval  of  the  board  of  public  works  in  said  cities,  and  ^'"'"'yJo^bo'  *a 
any  question  as  to  the  faithful  performance  of  said  contracts  arising  "'''*™*   °    °" 
upon  the  written  complaint  ^of  said  contractor,  or  any  citizen  of  said 
cities,  ^hall  be]  made  to  the  board. 

[9353]  §  6.     Should  any  of  said  contractors  fail  to  keep  and  per-  On  failure  to  per- 
form the  contracts  made,  or  should  the  same  be  abandoned,  the  said  board'^My'cMcei 
board  shall  cancel  the  same,  and  thereafter  the  said  contract  may  be  same. 
re-let,  in  manner  and  form  as  hereinafter  provided,  for  the  unexpired 
portion  of  said  contract :  provided,  however,  that  such  board  may,  if  or°empioywork-* 
they  deem  it  advisable,  purchase  such  materials  and  employ  such  "«»• 
laborers  and  other  employes  as  they  may  deem  necessary,  under  the 
provisions  of  this  act,  to  make  the  needed  repairs,  and  shall  fix  their 
compensation  therefor,  the  same  to  be  paid  upon  warrant  to  the  city 
auditor,  and  a  pay-roll  in  triplicate,  one  to  be  filed  with  the  city  audi- 
tor, one  with  the  city  treasurer,  and  one  in  the  office  of  the  board  of 
public  works,  said  pay-roll  to  be  certified  to  by  the  president,  and  at- 
tested by  the  clerk  of  said  board ;  but  in  no  case  shall  the  expendi- 
tures under  the  provisions  of  this  section  exceed  the  amount  called  for 
by  the  contracts  now  in  existence,  nor  be  so  expended  as  to  interfere 
with  the  prompt  payment  of  contractors,  as  hereinafter  provided,  but 
council  may,  in  its  discretion,  provide  means  from  the  general  fund  poo»ci>  ducreUon 
for  the  maintenance  and  repair  of  such  streets,  lanes,  alleys,  etc.,  as  ""=""■*"' 
may  come  under  the  provisions  of  this  act  by  reason  of  improvements 
or  extension  of  the  corporate  limits.      \As  amended  March  31,  1879: 
76  v.  47.] 

[9353]  §  7.  At  the  end  of  each  and  every  week,  if  said  contracts  How  contractor* 
have  been  faithfully  performed  (and  no  complaint  shall  have  been  made  "' '°  *"  p**"*- 
as  heretofore  provided),  the  said  board  of  public  works  shall  give,  upon 
demand  of  said  contractors,  his  certificate  to  that  effect,  and  upon 
presentation  thereof,  the  said  board  shall  draw  upon  the  city  treasury 
for  one  fifty-second  part  of  the  said  annual  contract  price,  but  the  said 
board  may  retain  therefrom,  as  an  additional  guarantee  for  the  per- 
formance of  said  contract,  and  in  addition  to  the  bond  hereinbefore 
ctated,  such  proportion  thereof  as  it  may  deem  just  and  equitable, 
^/hich  amount  may  be  stated  in  said  contract. 

[9354]  §  8261.  §  8.  At  the  time  of  making  annual  estimates,  it  shall  be  ^^^^ ,,  ^^^ 
the  duty  of  said  board  to  make  a  separate  estimate,  as  approximately  aS  separate  estimates 
may  be,  of  the  .total  amount  required,  either  under  this  act  or  under 
the  act  to  which  this  act  b  supplementary,  for  the  maintenance  and 
repair  of  the  streets,  avenues,  Jilleys,  wharves,  market  spaces,  and 
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courts  within  such  city,  which  estimate  shall  be  separately  certified  to 
the  common  council  of  said  city;  and  the  said  council  shall  thereupon, 
at  the  time  the  same  is  annually  made  by  it,  provide  a  levy  upon  all 
the  taxable  property  within  said  city  sufficient  to  cover  said  estimate, 
and  when  the  same  shall  have  been  collected  it  shall  be  placed  to  the 
credit  of  the  fund,  to  be  called  the  street  repairing  fund;  and  shall  be 
thereafter  kept  in  said  fund,  and  shall  not  be  transferred,  paid  out,  or 
used  for  any  other  purpose  whatsoever  than  that  for  which  the  levy 
was  made.     \As  amended  January  ii,  1883:  80  v.  3.] 

[9356]  §  9.  Upon  the  passage  of  an  ordinance  to  improve  any  of 
said  avenues,  streets,  alleys,  market  spaces,  wharves,  and  courts,  the 
said  board  shall  cancel  the  said  contract,  in  so  &r  as  it  may  apply  to- 
the  repair  of  said  street,  avenue,  alley,  wharf,  market  spaces,  and 
courts  ordered  to  be  improved,  but  such  construction  shall  affect  na 
other  portion  of  said  contract,  and  sfter  the  same  shall  have  been  im- 
proved, the  maintenance  and  repair  thereof  and  material  therefor  may 
be  awarded  to  the  lowest  and  best  bidder  therefor  for  the  unexpired 
portion  of  said  term  of  five  years,  and  in  the  manner  and  under  the 
same  conditions  as  provided  hereinbefore  for  the  letting  of  districts : 
provided,  that  the  contractor  for  the  district  in  which  such  improve- 
ment shall  be  made  shall  be  privileged  first  to  make  contract  therefor 
at  the  price  fixed  by  the  lowest  bid :  provided,  that  if  the  said  board 
of  public  works  deem  it  for  the  public  good,  they  may  place  the  same 
back  upon  the  contract  at  the  price  fixed  in  the  former  bid,  or  said 
board  may,  if  deemed  best,  have  the  work  done  themselves :  provided, 
however,  that  nothing  herein  contained  shall  alter  rights  or  liabilities 
under  existing  contracts.     [As  amended  March  ^i,  1879:  76  V.  46.I 

[9366]  §  10.  Nothing  herein  contained  shall  be  so  construed  to 
authorize  the  increase  of  the  tax  which  such  cities  are  now  permitted 
to  levy,  in  so  far  as  this  act  is  concerned. 

[9357]  §  II.  For  the  purposes  of  this  act  only,  and  no  further,  all 
other  acts  in  conflict  with  this  act,  are  and  the  same  are  hereby  re- 
pealed, but  the  same  shall  remain  in  force  as  to  all  other  acts  and  pur- 
poses the  same  as  if  this  said  act  had  not  been  passed. 

§  1 2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  supplementary  to  an  act  entitled  "  an  act  regarding  the  mainfetutnce 
and  repair  of  streets,  alleys,  etc.,  in  cities  of  the  first  class  having  a  popu- 
lation of  more  t/tan  one  hundred  and  fifty  thousand  inhabitants  at  the 
last  federal  census"  [(8254)  section  i,  (8255)  section  2,  (8256)  sectioft 
3,  (8257)  section  4,  (8258)  section  5,  (8259)  section  6,  (8260)  section  7, 
(8261)  section  8,  (8262)  section  9,  (8263)  section  10,  (8264)  section  11, 
appendix  to  t/te  Revised  Statutes  of  Ohio],  passed  and  took  effect  Apr& 
II,  1876,  atui  amendatory  to  that  part  of  said  act  designated  as  (8261) 
section  8. 

(Passed  and  took  effect  January  it,  1883 :  80  v.  3.} 

Board  of  public  [9358]  (8261^)  §  I.     Be  it  enacted  by  tJte  General  Assembly  of  the  State 

purchaM  maleri-  "f  ^^"''  ^hat  thc  board  of  public  works  of  any  such  city,  at  any  time 
ais^  etc.,  for  re-  when,  in  their  judgment,  the  best  interests  of  such  city  will  be  sub- 
pairing  streets,  etc.  ggfyg^^  jg  authorized  and  empowered  to  purchase  the  necessary  mate- 
rials, and  employ  such  overseers  and  laborers  as  they  may  deem  nec- 
essary, and  fix  their  compensation,  for  the  purpose  of  repairing  and 
maintaining,  in  good  repair,  the  streets,  avenues,  alleys,  wharves,  mar- 
ket spaces,  and  courts  within  any  or  all  of  the  districts  created  in  such 
city  under  (8254)  section  one  of  said  act;  the  compensation  of  all  such 
employes  to  be  paid  upon  warrant  of  the  comptroller  of  said  city,  and 
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a  pay-roll  in  triplicate ;  one  to  be  filed  with  such  comptroller,  one  with  Sn  \  9357- 
the  city  treasurer,  and  one  in  the  office  of  the  board  of  public  works 
of  said  city ;  said  pay-roll  to  be  certified  to  by  the  president,  and  at- 
tested by  the  clerk  of  said  board. 

9359  (8264^)  §  2.     That  said  board  of  public  works,  if  they  deem  Repain  in  certain 
the  same  advisable,  may  designate  one  or  more  of  said  districts,  and  ■"•"»*■ 
may  contract  for  the  repair  of  the  streets,  avenues,  alleys,  wharves, 
market  spaces,  and  courts  within  such  district  or  districts  in  the  man- 
ner pointed  out  in  the  act  to  which  this  act  is  supplementary. 
rl  3,  4.     [Amend,  etc.,  section  [9354],  §  8,  abai'e.^ 
5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  provide  for  the  cleaning  and  control  of  streets  in  cities  of  the  first 
class  having  a  population  of  more  than  two  hundred  thousand,  and  to 
repeal  an  act  therein  named.     (O.  L,  vol.  ^i^,  p.  105.) 

[Passed  and  took  effect  April  9,  1878:  75  v.  104.] 

[9360]  §1.    Be  it  enacted  by  the  General  Assembly  of  the  Slate  of  Ohio,  Board  of  public 
That  in  all  cities  of  the  first  class  having  a  population  of  more  than  d"eVto"»un"?i?»e 
two  hundred  thousand,  the  board  of  public  works  shall  be  and  they  are  cleaning  of  »treet« 
hereby  authorized  and  required  to  supervise  the  cleaning  of  the  streets, 
alleys,  avenues,  lanes,  public  wharves,  and  buildings,  market-houses 
and  spaces,  bridges,  sewers,  drains,  ditches,  culverts,  ship  channels, 
streams  and  waler  courses  of  the  corporation,  under  the  control  of  the 
council  of  the  city:    provided,    nevertheless,    the  board  may  at  any  May  advertiie  for 
time,  when  in  their  judgment  the  best  interests  of  the  city  will  be  sub-  Jki^M^JSne. 
served,  advertise  for  proposals  for  cleaning  the  same,  and  may  renew 
any  contract  with  any  person  or  persons  having  existing  contracts  for 
their  use  and  occupancy.     Whenever  the  board  determines  to  contract 
fw  such  cleaning  they  shall  advertise   for  sealed  proposals  to  perform 
the  work  in  some  newspaper  of  general  circulation  within  said  city  or 
cities  for  a  period  of  ten  days,  and  shall  contract  with  the  lowest  re- 
sponsible bidder  to  perform  said   contract ;  and  for  the  faithful  per- 
formance of  the  same  may  demand  such  security  as  in  their  judgment 
they  may  deem  proper,  or  may  reject  any  or  all  such  proposals  or  bids 
at  their  discretion. 

§  2.     That  the  act  entitled  "an  act  to  provide  for  the  cleaning  of  Act  repealed, 
sewers,  catch-basins,  avenues,  streets,  alleys,  market  places,  wharves, 
etc.,  in  cities  of  the  first  class  having  a  population  of  more  than  one 
hundred  and  fifty  thousand  at  the  last  federal  census,"  passed  April 
21,  1877,  be  and  the  same  is  hereby  repealed. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  the 
date  of  its  passage. 

CITIES  OP  FIRST  CLASS,  THIRD  GRADB,  AND  SECOND  CLASS,  FIRST  GRADE. 

An  Act  to  provide  for  tfu  repairing,  cleaning  and  sprinkling  of,  and  plant- 
ing and  caring  for  trees  in,  st/eets,  avenues  and  alleys  in  cities  of  the 
third  grade  of  the  first  class,  and  first  grade  of  the  second  class. 

(Passed  .ind  took  effect  March  38,  1888:  85  v.  126.] 

[9361]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  cleaning  and 
That  the  city  council  of  any  city  of  the  third  grade  of  the  first  class,  s{'/iet's':"pianting 
and  first  grade  of  the  second  class,  shall  have  authority  to  provide  by  and  care  of  iree» 
ordinance,  in  the  manner  hereinafter  stated,  for  the  repairing,  sprink-  °" '"'  '"  ^*^*' 
ling,  sweeping  and  otherwise  cleaning  of,  and  planting  and  taking  care 
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Commissioners. 


of  shade  trees  in,  any  of  the  avenues,  streets  and  alleys,  or  any  part 
thereof,  which  have  been  improved  under  any  city  ordinance,  by  the 
construction  of  any  permanent  pavement;  and  any  one  6r  more  of  such 
objects  may  be  embraced  in  any  resolution  or  ordinance  for  such 
purpose. 

[9362]  §  2.  That  the  city  council  may,  by  ordinance,  appoint  tv,  o 
electors  of  such  city,  who  shall  be  owners  of  property  abutting  upon 
the  street,  avenue  or  alley  to  be  repaired,  sprinkled  or  cleaned,  or  in 
which  trees  are  to  be  planted,  to  serve  without  compensation,  who, 
together  with  the  city  civil  engineer,  shall  constitute  a  board  of  com- 
missioners, with  full  power  and  authority  to  repair,  clean  and  sprinkle, 
and  plant  and  take  care  of  shade  trees  in,  any  such  street,  avenue,  or 
alley,  or  any  part  thereof,  the  cost  of  which,  including  intersections, 
shall  be  a  lien  upon  the  abutting  property,  and  be  estimated,  assessed 
and  collected  as  provided  in  section  twenty-three  hundred  and  eleven 
(23 1 1)  of  the  Revised  Statutes. 

[9363]  §  3.  That  said  commissioners  shall  be  appointed  for  the 
term  of  three  years,  and  a  vacancy  arising  from  any  cause  may  be 
filled  by  the  appointment  by  the  council,  of  a  person  qualified,  as 
provided  in  section  two  of  this  act. 

§  4.  That  this  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Their  terms; 
vacancies. 


and  villages. 
-Aril.  88  V.  365. 


H" 


CITIBS  OP  SECOND  CLASS,  FIRST  CRADB,  AND  CERTAIN  VILLACSS. 

Sir  1 9374.  An  Act  to  provide  for  the  improvement  of  streets  and  alleys  in  cities  of  the 

first  grade  of  the  second  class. 

[Passed  and  took  effect  May  xi,  1886 :  83  v.  140.] 

Improvement  of         [93641  §1.     Bc  it  etuuted  bv  the  General  Assembly  of  the  State  of  Ohio, 

streets  and  alleys      „„'-"".      J    .".  -'    ,  ,    .  .  -'-'..  .'   .  ' 

in  certain  cities  1  hat  lu  citics  of  the  first  grade,  and  m  villages  and  cities  havmg  a 
population  of  4633  at  the  census  of  1880,  of  the  second  class,  the 
city  councils  of  any  such  cities  shall  have  authority  to  cause  any  of  the 
streets  or  avenues,  or  parts  thereof,  of  said  cities  to  be  paved  with 
granite  or  other  stone  block,  asphalt  or  other  permanent  material,  and 
the  alleys  thereof,  or  any  part  thereof,  with  cobble  stones  or  boulders, 
and  whenever  needed  in  connection  therewith  to  curb  and  gutter  said 
streets,  avenues  or  alleys,  and  to  ordain  that  said  improvements  shall 
be  paid  for  and  assessed  upon  the  property  abutting  on  the  same  in 
accordance  with  the  various  provisions  of  this  supplement,  and  in 
accordance  with  the  various  provisions  of  law  now  enacted  or  here- 
after enacted  applicable  thereto  and  not  inconsistent  with  this  act. 
[As  amended  April  I  e^,  1889;  86  v.  319.] 
[CouncU  may  issue  [9365]  §  2.  In  Order  to  provide  for  the  payment  of  the  costs  and 
Am  88  V  265  320  expenses  of  said  improvements  to  be  assessed  on  the  abutting  prop- 
erty, the  councils  may,  from  time  to  time,  (as  such  improvement  pro- 
gresses), issue  the  bonds  of  such  cities  in  such  sums  as  will  be  re- 
quired, in  all  to  an  amount  not  exceeding  the  contract  price  of  the 
work  and  the  other  expenses  attending  the  same,  and  interest  as  here- 
inafter provided  for ;  said  bonds  shall  be  issued  as  other  bonds  of  such 
cities  are  issued,  but  they  shall  bear  the  name  of  the  street  or  avenue 
or  alley  to  whose  improvement  they  are  issued,  and  shall  state  therein 
that  they  are  to  be  paid  by  an  assessment  upon  the  property  abutting 
on  the  said  improvement;  said  bonds  shall  extend  over  a  period  of  at 
least  eight  years,  to  be  provided  in  the  ordinance  directing  the  im- 
provement ;  they  shall  bear  interest  at  a  rate  not  exceeding  six  per 
cent,  per  annum,  payable  semi-annually,  on  the  first  day  of  July  and 
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January  and  principal  and  interest  payable  at  the  of5ce  of  the  city 
treasurer. 

[93661  §3.     The  said  bonds  shall  be  negotiated  at  not  less  than  fNegoti»tSon  of.) 
par,  as  the  other  bonds  of  such  cities  are  negotiated,  and  the  proceeds 
shall  be  applied  solely  to  pay  for  said  improvement,  and  the  proceeds 
thereof  shall  only  be  paid  upon  the  certificate  of  the  city  engineer  and 
superintendent  herein  provided  for,  that  the  work  has  been  done  ac- 
cording to  the  contract.     When  the  whole  work  is  done,  the  amount 
of  the  bonds  sold  to  pay  for  the  same,  and  the  interest  thereon  to  the 
next  interest  day,  when  assessments  can  be  collected  as  hereinafter 
provided  to  pay  the  same,  shall  be  taken  as  the  cost  of  the  said  im- 
provement  to  be  paid   by  the   abutting   property  owners,  and'  that  r^roount  of 
amount  shall  be  assessed  equally  by  the  front  foot  of  property  fronting  ment.j 
or  abutting  on  the  said  improvement. 

[9367]  §  4.     Such  assessment  shall  be  placed  upon  the  tax  dupli-  tMaced  on  tax 
cate,  and  shall  be  payable  in  equal  installments  to  meet  said  bonds  ^"P'lcate.j 
provided  for  in  the  ordinance  ordering  said,  improvements,  at  the    "■     "'  ^^ 
county  treasurer's  office,  with  interest  at  the  rate  provided  in  said 
bonds,  payable  semi-annually,  from  the  date  to  which  such  semi-an- 
nual interest  was  computed,  on  the  amount  of  said  bonds,  or  so  much 
as  remains  unpaid,  from  time  to  time,  until  all  said  bonds  and  inter- 
est are  fuUv  paid. 

[9368]  §  5.  Such  assessments,  with  the  interest  accruing  thereon,  [Lienoaptanertyj 
shall  be  a  lien  on  the  property  abutting  upon  the  street,  avenue  or 
alley  from  the  time  the  contract  is  entered  into  for  the  making  of  said 
improvement,  and  shall  remain  a  lien  until  fully  paid,  having  pre- 
cedence of  all  other  liens  except  taxes,  and  shall  not  be  divested  by 
any  judicial  sale  unless  the  payment  of  the  same  is  provided  for  from 
the  proceeds  of  such  sale;  provided,  such  lien  shall  be  limited  to  the 
usual  depth  of  the  lots  or  lands  abutting  on  said  improvement.  No 
mistakes  in  the  description  of  the  property  or  the  name  of  the  owner 
or  owners  shall  impair  the  said  lien. 

[9369]  §  6.  Any  owner  of  property  against  whom  an  assessment  cho»  paid.] 
shall  have  been  made  for  such  improvement  shall  have  the  right  to 
pay  the  same,  or  any  part  yet  remaining  unpaid,  in  full,  with  interest 
thereon,  to  the  next  -emi-annual  payment  due  on  said  assessment; 
such  payment  shall  discharge  the  lien  on  the  property.  If  any  owner 
shall  sub-divide  any  abutting  property  after  such  lien  attaches,  he  may  property  j^°  "' 
discharge  the  same  upon  any  part  thereof  in  like  manner. 

[9370]  §7-  All  moneys  received  from  such  assessments  shall  be  (Use  of  funds.) 
appropriated  by  the  proper  authorities  of  the  cities  solely  to  the  pay- 
ment of  the  interest  and  the  redemption  of  the  bonds  issued  for  said 
improvement,  or  any  renewal  thereof.  If  any  bond  or  interest  shall 
be  due,  and  no  money  is  in  hand  to  pay  the  same,  the  cities  shall  be 
authorized  to  make  a  temporary  loan  to  pay  the  same  ;  but  such  lien 
shall  continue  in  full  force  on  the  abutting  property  for  the  full  assess- 
ments not  paid,  and  accruing  interest  for  such  temporary  loan,  in  be- 
half of  such  city. 

[9371]  §  8.  When  such  ordinance  is  enacted,  the  councils  of  such  [Board  of  improve 
cities  of  the  first  grade  and  in  villages  and  cities  having  a  population  ?""«  ,66 
of  4633  at  the  census  of  1880,  of  the  second  class,  may  designate 
two  or  more  owners  of  property  abutting  on  said  improvement,  who, 
with  the  city  civil  engineer,  shall  constitute  a  board,  which,  after  the 
contract  for  improvement  has  been  made  by  the  council  under  sec- 
tion 2303,  may  elect  a  superintendent,  who  shall  see  that  the  said 
contract  is  performed  according  to  its  true  intent  and  meaning,  and 
VOL.  11 — 44 
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all  orders  of  the  engineer  in  furtherance  thereof  are  obeyed.  When 
completed  the  said  superintendent  and  engineer  shall  certify  to  the 
same,  and  shall  make  a  proper  plat  and  assessment  for  said  improve- 
ment on  the  abutting  property.  The  property  owners  on  such  board 
shall  serve  without  compensation,  but  the  superintendent  shall  be 
paid  such  compensation  as  shall  be  agreed  upon  by  said  board,  and 
such  payment  shall  be  a  part  of  the  cost  of  said  improvement.  [As 
amended  April  15,  1889;  86  v.  319.] 

[9373]  §  9.  In  any  action  to  enforce  or  enjoin  any  assessment, 
the  court  shall  jdisregard  any  irregularity  or  defect,  whether  in  the 
proceedings  of  the  said  board  or  council,  or  any  officer  of  the  corpora- 
tion, or  in  the  plans  or  estimates ;  and  the  acceptance  of  the  work  by 
the  council  upon  the  certificate  of  the  superintendent  or  citjr  engineer, 
shall  be  presumptive  evidence  that  the  contract  has  been  complied 
with,  and  the  assessment  exists;  but  if  it  be  shown  that  there  is  any 
substantial  defect  of  the  improvement,  or  any  fraud  in  the  contract 
price  of  the  work  or  materials,  the  court  may  order  such  deduction 
therefor  from  the  cost  of  said  improvement,  and  such  deduction  shall 
be  ratably  deducted  from  the  assessments  on  all  the  property  abutting 
on  said  improvement,  and  the  court  may  make  such  order  in  regard 
to  the  costs,  where  such  substantial  defect  or  fraud  is  found,  as  to  the 
court  shall  seem  proper. 

[9373]  §  10.  The  term  owner  in  this  act  shall  be  construed  to  in- 
clude all  corporations,  private,  public,  state  or  municipaL 

§  1 1.     This  act  shall  take  effect  on  its  passage. 


an*' 


DCd.] 


de- 


Columbus;  'in- 
applicability of 
(tatute  to  street 
■mprdvemenu. 


An  Act  to  amend  an  act  entitled  an  act  to  provide  for  the  improvement  of 
streets  arid  alleys  in  cities  of  the  first  grade  of  tlu  second  class. 

(Paised  and  took  effect  March  ai,  1837:  84  v.  176.] 

[9374]  §  1 .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  section  2270  of  the  Revised  Statutes  of  Ohio,  as  amended  April 
25,  1885,  (82  V.  p.  155),  shall  not  ajJply  to  any  improvement  ordained 
to  be  made  under  an  act  to  provide  for  the  improvement  of  streets  • 
and  alleys  in  cities  of  the  first  grade  of  the  second  class,  passed  May 
II,  1886. 

§  2.     This  act  shall  take  effect  from  its  passage. 


CITIES  SECOND  CLASS,  SECOND  GRADE. 

An  Act  to    authorize  cities  of  the  second  grade  of  the  second  class  to  pave 
eertain  streets,  and  to  provide  for  the  payment  of  the  cost  thereof. 

(Passed  and  took  effect  April  14,  18SS:  85  v.  357.] 

DttTton !  pnvinj         [9375]  §  I .    Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 

<a  certain  street*.  That  the  city  council  of  any  city  of  the  second  grade  of  the  second 

See  Sup.  ^.jjjgg  ghaii  have  authority  to  cause  any  street  or  part  thereof  in  such 

city  having  a  roadway  between  curbs  not  exceeding  32  feet  in  width, 

upon  which  a  street  railway  has  been  constructed  and  is  in  use,  to  be 

improved  with  pavement  of  Medina  stone,  granite,  asphalt  or  other 

material. 

lawa  goreraing         [93761  §  2.     Such  improvement  shall  be  made  in  accordance  with 

ucb  improvement.  jj,g  provisions  of  the  Revised  Statutes  relating  to  street  improvements, 

and  all  notices  and  claims  for  damages  caused  thereby  shall  be  given 

and  filed  as  therein  provided. 

iSliSg^blnds"  [9377]  §  3.     In  order  to  provide  a  fund  for  paying  the  cost  of  such 


Digitized  by 


Google 


2359 
§§  937&-9380  MU/JICIPAL  CORPORATIONS.  I^  V,  Ck.m 

improvement,  it  shall  be  lawful  for  such  city  council  to  issue  bonds  of 
such  city,  entitled,  "street  paving  bonds,"  in  a  sum  not  exceeding 
sixty-four  thousand  dollars,  to  be  sold  according  to  law ;  said  bonds 
shall  be  of  such  denomination  as  such  city  council  may  deem  best,  in 
any  sum  not  in  excess  of  the  amount  above  named,  and  shall  be  made 
payable  in  ten  equal  annual  installments  from  the  date  thereof,  and 
shall  bear  interest  at  a  rate  not  exceeding  five  per  centum  per  annum, 
payable  semi-annually,  and  the  proceeds  thereof,  together  with  such 
premiums  as  may  be  derived  therefrom,  shall  be  applied  to  no  other 
purpose  than  the  purpose  herein  mentioned ;  said  bonds  shall  be  signed 
by  the  mayor  and  clerk  of  such  city,  and  be  sealed  with  the  seal  of  the 
corporation. 

[9378]  §  4.     One-half  of  the  amount  of  said  bonds,  and  of  the  in-  '^'JTJJ^^'JIlS."' 
terest  thereon,  shall  be  paid  by  such  city,  and  the  council  of  any  such  beVid- 
city  is  hereby  authorized  to  levy  an  annual  tax  not  in  excess  of  five- 
tenths  of  one  mill  on  the  general  duplicate  of  such  city,  in  addition  to 
the  other  taxes  heretofore  authorized  to  be  levied  for  the  redemption 
of  one-half  of  said  bonds  and  payment  of  the  interest  thereon,  until 
the  same  are  paid,  and  such  payment  shall  be  held  to  include  all  other 
costs  of  such  improvement  required  to  be  paid  by  the  corporation,  in- 
cluding the  cost  as  to  intersections.     One-fourth  of  the  amount  of 
such  bonds  and  interest  shall  be  assessed  upon  the  parcels  of  land 
bounding  or  abutting  upon  the  improvement,  in  the  manner  provided 
by  law,  and  such  assessments  may  be  made  payable  in  annual  install- 
ments, not  exceeding  ten  in  number,  if  the  city  council  so  provides, 
and  the  remaining  one-fourth  of  the  amount  of  such  bonds  and  inter- 
est shall  be  paid  for  by  the  street  railroad  company  occupying  such 
street,  or  part  thereof  improved;  and  all  moneys  received  from  such 
assessments  and  from  such  street  railroad  company  shall  be  applied  to 
the  payment  of  the  bonds-  provided  for  herein ;  provided,  such  com-  Parmeat  by  street 
pany  shall  agree  to  pay  the  same ;  and  as  a  consideration  for  such  Sconsld'eraSon' 
agreement,  the  city  council  of  such  city  is  hereby  authorized  to  extend  for  extension  of  _ 
the  time  during  which  such  street  railroad  company  shall  be  authorized  ufet. '°  °'*""* ' 
to  operate  its  hne  for  a  further  term  of  twenty-five  years,  beginning  at 
the  expiration  of  its  present  contract  with  such  city,  upon  such  terms 
and  conditions  as  the  council  may  prescribe. 

[9379]  §  5.     Such  city  council  shall  have  power  to  provide  that  all  Gas.  water  and 
house  connections  with  gas  and  water  mains  and  with  sewers  shall  be  ""*'  connection* 
made  before  such  paving  shall  be  begun,  and  that  after  such  street  or 
part  thereof  shall  have  been  paved,  as  herein  provided,  such  pave- 
ment shall  not  be  disturbed  for  a  period  of  five  years. 

§  6.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

CBRTAIN  OTIBS. 

An  Act  to  provide  for  the  repairing,  ckaning  and  sprinkling  of,  andplan^ 
ing  and  caring  for  trees  in  streets,  avenues' and  alleys  in  a  city  of  a  cer- 
tain population. 

[Passed  and  took  effect  April  5,  1889:  86  v.  906.] 

[9380]  §  I .     Beit  enacted  hy  the  General  Assembly  of  tlie  State  of  Ohio,  AuthoriiUB  cer- 
That  tl.e  city  council  of  any  city  that  had  at  the  last  federal  census  a  {jJieslJIVvVnC^"' 
population  of  seven  thousand  and  twenty-six,  shall  have  authority  to  ""ey»  "d  «<«'cets. 
provide  by  ordinance,  in  the  manner  hereinafter  stated,  for  the  repair- 
ing, sprinkling,  sweeping  and  otherwise  cleaning  of,  and  planting  and 
taking  care  of  shade  trees  in  any  of  the  avenues,  streets  and  alleys,  or 
any  part  thereof,  which  have  been  improved  under  any  city  ordinance. 
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etc. 


by  the  construction  of  any  permanent  pavement;  and  any  one  or 
more  of  such  objects  may  be  embraced  in  any  resolution  or  ordinance 
for  such  purpose. 
Council  may  ap-  [93S1]  §  2.  That  the  city  council  may,  by  ordinance,  appoint  two 
?ommfsliS!ieM?'  eleciors  of  such  city,  who  shall  be  owners  of  property  abutting  upon 
the  street,  avenue  or  alley  to  be  repaired,  sprinkled  or  cleaned,  or  in 
which  trees  are  to  be  planted,  to  serve  without  compensation,  who, 
together  with  the  city  civil  engineer,  shall  constitute  a  board  of  com- 
missioners with  full  power  and  authority  to  repair,  clean  and  sprinkle, 
and  plant  and  take  care  of  shade  trees  in  any  such  street,  avenue,  or 
alley,  or  any  part  thereof,  the  cost  of  which,  including  intersections, 
shall  be  a  lien  upon  the  abutting  property,  and  be  estimated,  assessed 
and  collected,  as  provided  in  section  twenty-three  hundred  and  eleven 
(231 1)  of  the  Revised  Statutes. 
Term,  vacancy,  [9382]  §  3.     That  Said  Commission  shall  be  appointed  for  the  term 

of  three  years,  and  a  vacancy  arising  from  any  cause  may  be  filled  by 
the  appointment,  of  the  council,  of  a  person  qualified  as  provided  in 
section  two  of  this  act. 

§  4.*   This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION    XX.       WATER-WORKS. 

An  Act  to  authorize  the  issuing  of  bonds  and  levying  of  special  assessments 
to  pay  for  laying  water  pipes  in  municipal  corporations,  situated  in 
counties  containing  a  city  of  the  second  grade  of  the  first  class. 

(Passed  and  took  effect  Maroh  34,  188S:  8$  v.  iia.) 

Issue  of  bqnds  to        [0383]  §  I .     Be  it  enoctcd  by  the  General  Assembly  of  the  State  of  Ohio, 
lay  water  pipes  in    That  in  municipal  corporations,  situated  in  counties  containing  a  city 

municipaiities  m_,  i*^,^,,-,  •  ,•  ,^  ^ 

Cuyahog.-!  county,  of  the  sccond  grade  of  the  first  class,  except  in  such  city,  whenever  a 
except  Cleveland,  petition  Subscribed  by  three-fifths  in  frontage  interests  of  the  owners 
of  property  bounding -or  abutting  upon  any  street  or  highway  of  any 
description,  between  designated  points,  is  presented  to  the  council, 
requesting  the  laying  of  water  pipes  or  mains  in  such  street  or  high- 
way, between  such  points,  the  council  is  hereby  authorized  to  issue 
the  bonds  of  the  corporation,  bearing  interest  at  a  rate  not  exceeding 
six  per  centum  per  annum,  from  the  date  of  issue,  payable  semi-annu- 
ally, for  the  purpose  of  paying  the  assessment  upon  the  lots  and  lands, 
bounding  or  abutting  upon  the  street  or  highway  wherein  such  water- 
pipes  or  mains  may  be  laid  between  the  points  designated,  by  the  foot 
front  or  according  to  the  valuation  of  the  same  on  the  tax  duplicate, 
or  according  to  benefits  as  the  council  by  ordinance  may  determine, 
not  to  exceed  twenty-five  per  centum  of  the  actual  value  of  the  lots 
or  lands  after  the  water  pipes  or  mains  are  laid. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorize  cities  of  the  second  grade  of  the  second  class  to  issue 
water-works  improvement  bonds  for  the  purpose  therein  specified. 

(Passed  and  took  effect  March  12,  1887:  84  v.  78.) 

Day  ion  water  [0384]  §  I .     Be  it  enacted  by  the  General  Assembly  of  tlu  State  of  Ohio, 

m?m'bOT§s°'*'      '^^^^  in  all  cities  of  the  second  grade  of  the  second  class,  in  which 

water-works  may  now  or  hereafter  be  erected,  in  which  it  becomes 

necessary  to  dig  additional  wells  and  cisterns,  and  to  lay  additional 

mains  for  the  supply  of  water  for  such  city,  it  shall  be  lawful  for  the 
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city  council  of  such  city  to  issue  bonds  therefor,  entitled  "water- 
works improvement  bonds,"  in  the  sum  of  fifty  thousand  dollars,  to 
be  sold  according  to  law;  the  money  arising  from  the  sale  of  such 
bonds  to  be  paid  into  the  city  treasury  of  such  city,  and  placed  to 
the  credit  of  the  water-works  improvement  fund,  to  be  expended  for 
the  purposes  designated  in  this  act  and  no  other ;  said  bonds  shall  be 
of  such  denomination  as  the  city  council  of  such  city  may  deem  best, 
in  any  sum  not  in  excess  of  the  amount  heretofore  named,  and  for 
a  length  of  time  not  exceeding  twenty  years,  and  at  a  rate  of  inter- 
est not  exceeding  six  per  cent,  per  annum,  payable  annually ;  said 
bonds  shall  not  be  sold  for  less  than  their  par  value,  and  the  pro- 
ceeds thereof,  together  with  such  premiums  as  may  be  derived  there- 
from, shall  be  applied  to  no  other  purpose  than  the  purposes  herein 
mentioned ;  said  bonds  shall  be  signed  by  the  mayor  and  clerk  of 
such  city,  and  be  sealed  with  the  seal  of  the  corporation. 

[9385]  §  2.  The  council  of  any  such  city  is  hereby  authorized  to  Levy  of  tax  for  re- 
levy  an  annual  tax,  not  in  excess  of  five-tenths  of  one  mill,  on  the  ^J? ult«re2J  '"*™*' 
general  duplicate  of  such  city,  in  addition  to  the  other  taxes  hereto- 
fore levied  or  hereafter  to  be  levied,  for  the  redemption  of  said  bonds, 
and  the  payment  of  the  interest  thereon,  until  the  said  bonds  and  the 
interest  thereon  are  paid  and  said  bonds  redeemed  as  the  same  may 
become  due. 

§  3.    This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

/If.  Act  to  authorize  cities  of  the  second  grade  of  the  second  class  to  issue 
water-works  improvement  bonds  for  the  purpose  therein  specified,  and  to 
ipply  a  certain  fund  to  the  purchase  of  water-works  machineiy. 

(Passed  and  took  effect  April  14,  i883 :  85  v.  355.] 

[9386]  §  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Dayton:  issue  o« 
That  in  all,  cities  of  the  second  grade  of  the  second  class,  in  which  ZtoylZ^limi* 
water-works  may  now  or  hereafter  be  established,  in  which  it  becomes 
necessary  to  lay  additional  mains  for  the  supply  of  water  for  such  city, 
it  shall  be  lawful  for  the  city  council  of  such  city  to  issue  bonds  there- 
for, entitled  "water-works  improvement  bonds,"  in  the  sum  of  fifty 
thousand  dollars,  to  be  sold  according  to  law ;  the  money  arising  from 
the  sale  of  such  bonds  to  be  paid  into  the  city  treasury  of  such  city, 
and  placed  to  the  credit  of  the  water-works  improvement  fund,  to  be 
expended  for  the  purpose  designated  in  this  act  and  no  other.  Said 
bonds  shall  be  of  such  denomination  as  the  city  council  of  such  city 
may  deem  best,  in  any  sum  not  in  excess  of  the  amount  heretofore 
named,  and  for  a  length  of  time  not  exceeding  twenty  years,  and  at  a 
rate  of  interest  not  exceeding  five  per  cent,  per  annum,  payable  semi- 
annually ;  said  bonds  shall  not  be  sold  for  less  than  their  par  value, 
and  the  proceeds  thereof,  together  with  such  premiums  as  may  be  de- 
rived therefrom,  shall  be  applied  to  no  other  purpose  than  the  purpose 
herein  mentioned ;  said  bonds  shall  be  signed  by  the  mayor  and  clerk 
of  such  city,  and  be  sealed  with  the  seal  of  the  corporation. 

[9387]  §  2.  The  council  of  any  such  city  is  hereby  authorized  to  TaxforredemptJo 
levy  an  annual  tax,  not  in  excess  of  five-tenths  of  one  mill  on  the  °^  *"''  '*''*•■ 
general  duplicate  of  such  city,  in  addition  to  the  other  taxes  heretofore 
authorized  to  be  levied  or  hereafter  to  be  levied,  for  the  redemption 
of  said  bonds  and  the  payment  of  the  interest  thereon,  until  the  said 
bonds  and  the  interest  thereon  are  paid  and  said  bonds  redeemed  as 
the  same  may  become  due. 
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tionafmacWn*"''  [9388]  §  3.  Tlic  council  of  any  such  city  is  hereby  authorized  and 
with  certain  fund*,  empowered  to  apply  and  use,  for  the  purpose  of  providing  additional 
pumps,  pumping  machinery,  engines  or  boilers,  any  fund  remaining 
in  the  treasury  of  such  city,  arising  from  the  sale  of  bonds  authorized 
to  be  issued  by  the  act  entitled  "an  act  to  authorize  cities  of  the 'sec- 
ond grade  of  the  second  class  to  issue  water-works  improvement  bonds 
for  the  purpose  therein  specified,"  passed  March  12,  1887. 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


4 


An  Act  to  regulate  the  construction,  enlargement,  changes  in,  and  conduct 
and  management  of  water-works  in  certain  cities,  and  to  authorize  the 
issue  of  bonds  in  connection  therewith. 

[Passed  and  took  effect  January  \Z,  1881:  78  v.  ti.] 

Cou  ncii  may  jssue  [0389]  §  1 .  Beit  enoctcd  by  the  General  Assembly  of  the  State  of  Ohio, 
t-Jcr-works"!"'""  1"!^*'  ^^^  council  of  any  city  of  the  third  grade,  of  the  second  class, 
having  a  population  exceeding  seventeen  thousand,  in  which  water- 
works have  not  been  constructed,  having  ordered  the  construction  of 
water-works,  and  a  board  of  trustees  having  been  elected  therefor,  are 
hereby  authorized,  for  the  purpose  of  providing  the  means  to  pay  the 
costs  and  expenses  of  constructing  the  water-works,  and  of  making 
enlargements  and  extensions  thereof,  and  changes  therein,  to  issue  the 
bonds  of  the  city  for  any  amount  not  exceeding  in  the  aggregate  for 
all  of  said  purposes,  four  hundred  thousand  dollars,  which  bonds  may 
be  made  to  run  for  any  length  of  time,  not  exceeding  thirty  years,  at 
a  rate  of  interest  not  exceeding  six  per  cent,  per  annum,  payable 
semi-annually,  to  be  negotiated  in  the  manner  now  provided  by  section 
two  thousand  seven  hundred  and  nine  of  the  revised  statutes  of  Ohio, 
the  proceeds  thereof  to  be  applied  exclusively  to  the  payment  of  said 
costs  and  expenses.     [As  amended  March  i,  1881 :  78  v.  41.] 

[9;{90]  {5  2.     During  the  erection  and  completion  of  such  water- 

c  levied  to   works,  and  until  they  are  put  in  operation,  the  council  of  such  city 

shall  annually  assess  and  levy  upon  the  entire  taxable  property  of  the 

corporation  a  tax  sufficient  to  pay  the  accruing  interest  on  all  bonds 

issued  in  pursuance  of  this  act. 

[9391]  §  3.  The  trustees  of  such  water-works  shall,  on  the  second 
Monday  in  May,  annually,  make  a  report  to  council  of  the  condition 
of  the  water-works,  and  after  the  same  shall  have  been  put  in  opera- 
tion, shall  include  in  every  such  report  an  estimate  prepared  by  thera 
of  the  amount  of  money  which,  in  addition  to  the  balance,  if  any,  to 
their  credit  then  in  the  treasury,  will  be  sufficient  to  discharge  their 
then  existing  indebtedness,  and  to  defray  the  necessary  costs  and 
expenses  of  managing,  conducting,  and  repairing  the  water-works 
during  the  next  succeeding  year,  which  estimate  shall  be  forthwith 
certified  by  the  clerk  of  such  city  to  the  corporation  treasurer ;  and 
for  the  purpose  of  paying  the  costs  and  expenses  in  this  section 
named,  the  receipts  from  the  water-works,  when  paid  into  the  treasury, 
may  be  drawn  upon  by  the  trustees  in  the  manner  now  prescribed  by 
section  two  thousand  foUr  hundred  and  fourteen  of  said  revised 
statutes,  but  for  no  other  purpose  whatever,  and  the  entire  amount  so 
drawn  by  them  during  any  one  year  next  succeeding  the  second  Mon- 
day in  May  shall  not  exceed  the  amount  of  their  last  preceding  esti- 
mate included  in  their  report  as  aforesaid  and  the  balance,  if  any,  to 
their  credit  in  the  treasury  at  the  date  of  such  estimate :  provided,  that 
no  contract  or  agreement  entered  into,  or  obligation  incurred,  or  ex- 
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penditure  authorized  by  the  trustees  for  and  on  account  of  the  manage- 
ment, conduct,  or  repair  of  the  water-works,  shall  be  binding  upon  any 
such  city,  except  as  being  payable  out  of  such  receipts  from  the  water- 
works as  by  this  section  are  placed  at  the  disposal  of  the, trustees,  or 
being  first  approved  by  council  out  of  any  funds  which  council  may 
provide  for  the  purpose  of  meeting  such  costs  and  expenses  should  the 
total  receipts  from  the  water-works  prove  insufficient  therefor. 

[U39  J]  §  4.  Whenever  in  any  year  between  the  second  Monday  in 
May,  and  the.  second  Monday  of  May  of  the  next  succeeding  year, 
the  receipts  from  the  water-works  paid  into  the  treasury  for  the  portion 
of  the  year  which  shall  then  have  expired  equal  the  amount  of  the 
last  preceding  estimate  reported  as  aforesaid  to  council,  the  corpora- 
tion treasurer  shall  forthwith  certify  the  fact  to  council,  and  the  residue 
of  all  the  receipts  from  the  water-works  for  such  year  shall  be  under 
the  exclusive  control  of  council,  and  shall  be  applied  exclusively  to 
the  payment  of  the  interest  on  and  the  creation  and  maintenance  of  a 
sinking  fund  for  the  liquidation  of  the  principal  of  all  bonds  issued  in 
pursuance  of  this  act  until  all  such  bonds  are  fully  paid,  when  any  How  smidng  fund 

1  1  I  I'll  M  .  •  1  'for  payment  of 

such  surplus  may  be  applied  by  council  to  the  extension,  enlargement,  bond*  created, 
or  alteration  of  such  water-works;  and  council  shall,  annually,  after 
such>water-works  shall  have  been  put  in  operation,  assess,  and  levy,  if 
necessary,  such  a  tax  as,  together  with  the  receipts  from  the  water- 
works and  other  moneys  of  the  city  applicable  to  the  purpose,  shall  be  ' 
sufficient  to  provide  for  said  interest  and  sinking  fund,  the  whole  or 
any  part  of  which  tax  may  be  assessed  and  levied  either  upon  the 
entire  taxable  property  of  the  corporation,  or  upon  such  property  as  is 
described,  and  in  the  manner  provided  in  section  two  thousand  four 
hundred  and  thirty  of  said  revised  statutes. 

[9393|  §5.  The  council  of  any  such  city  which  has  heretofore  Pi»n«  and  specifi- 
adopted,  or  which  may  hereafter  adopt,  plans  and  specifications,  or  tered"'  "*'' 
either,  for  the  construction,  extension,  or  enlargement  of  water-works, 
or  for  changes  therein,  shall  at  any  time  have  the  right  to  alter  or  mod- 
ify any  such  plans  or  specifications,  by  resolution  or  ordinance,  and 
may  prescribe  the  time  and  order  in  which  the  work  or  any  part  thereof 
indicated  in  any  such  original,  or  modified,  or  altered  plans,  or  speci- 
fications shall  be  done,  and  the  trustees  shall  make  no  enlargement  or 
extension  of  the  water-works  or  changes  therein,  except  for  necessary 
repairs,  unless  thereto  directed  by  council,  and  shall  cause  the  water- 
works to  be  constructed,  and  all  enlargements  and  extensions  thereof, 
and  changes  therein  ordered  by  council,  made  according  to  the  plans 
and  specifications,  and  as  nearly  as  may  be  reasonably  practicable  in 
the  time  and  order  respectively  prescribed  by  council :  proyided,  that 
council  shall  not  make  any  such  alteration  or  modification  as  aforesaid  Ari!.^Viff^t.°n  ™-. 

<-     t  11  1  rf         r    fT        '.t  effect  [aff^cct  7J  coir 

as  to  any  part  of  the  work  above  named  so  as  to  effect  [affect  ?J  any  tract  made, 
contract  for  the  same  after  such  contract  is  made,  and  ratified  in  the 
manner  hereinafter  prescribed,  unless  the  contractor  consents  to  such 
alteration  or  modification. 

[93!H]  §6.  No  contract  or  agreement  entered  into,  or  obligation  Contracts  to  be 
incurred,  or  expenditure  authorized  by  the  trustees  of  the  water-works  '*''6«<'  ^y  oounca 
foi"  or  towards  the  construction,  enlargement,  or  extension  of  the 
water-works,  or  for  changes  therein,  except  necessary  repairs,  or  in 
any  way  relating  to  the  water-works,  or  to  any  thing  incident  or  appur- 
tenant thereto,  shall  be  binding  upon  any  such  city,  nor  shall  any 
money  be  appropriated  or  drawn  from  the  treasury  of  the  city  to  exe- 
cute any  such  contract  or  agreement,  or  to  discharge  any  such  obliga- 
tion, or  to  defray  any  such  expenditure,  unless  before  going  into 
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operation  the  same  is  ratified  by  council :  provided,  that  this  section 
shall  not  apply  to  thie  necessary  costs  and  expenses  of  managing,  con- 
ducting, and  repairing  such  water-works  after  the  same  shall  have  been 
put  in  operation. 
Honeritobe  [9395]  §  ?.     All  moneys  for  the  construction,  enlargement,  or  ex- 

oootrofof  council.  tcnsioH  of  the  watcr-works,  or  for  changes  therein,  except  for  neces- 
sary repairs,  shall  be  under  the  exclusive  control  of  council,  to  be  paid 
out  of  the  treasury  only  by  order  of  council  upon  proper  claims  cer- 
tified to  by  the  trustees  of  the  water-works  as  being  just  and  correct 
ConneamayaMeis      [9396]  §  8.     The  council  of  any  such  city,  when  they  order  water- 
on'abutSg  prop?*  P'P^  '^  ^^  '^''^  '°  Connection  with  and  as  an  extension  of  such  water- 
«rty.  works,  after  the  original  construction  thereof,  may,  with  the  concur- 

rence of  two-thirds  of  all  the  members  elected  thereto,  assess  and  levy 
the  whole  or  any  part  of  the  costs  and  expenses  of  such  water-pipe 
upon  all  the  taxable  property  adjoining,  abutting,  or  bounding  upon 
any  street,  lane,  alley,  public  road,  block,  square,  or  premises  through 
which  such  water-pipe  shall  be  laid,  such  assessment  and  levy  to  be 
made  in  the  manner  pointed  out  in  section  two  thousand  four  hundred 
and  thirty  of  said  revised  statutes. 
Expeotes  to  be  [9397]  §  9.     The  council  of  any  such  city  shall,  annually,  until  the 

paid  by  annual       receipts  from  the  water-works  are  sufficient  to  defray  the  expense  of 

Kvy  until  receipts  ^  •  ,        .  j  •^-         .,  j    , 

are  sufficient  to      managing.  Conducting,  and  repairing  the  same,  assess  and  levy  upon 
meet  them.  ^^  entire  taxable  property  of  the  corporation  such  tax  as,  together 

with  said  receipts,  will  provide  for  said  expenses. 
Power  of  taxation       [9398]  §  10.     The  cxccution  of  the  power  of  taxation  conferred  by 
not  restricted  by    this  act  shall  not  be  restricted  by  any  limitation  now  placed  by  law  on 
$mp»ed  by"iaw.     the  amount  of  taxes  which  may  be  assessed  and  levied  for  municipal 
purposes,  nor  shall  the  council  of  any  such  city,  or  the  trustees  of  such 
water-works,  be  governed  in  the  execution  hereof,  or  in  the  construc- 
tion, enlargement,  or  extension  of  such  water-works,  or  in  making 
changes  therein,  or  in  managing,  conducting,  or  repairing  the  same, 
by  section  two  thousand  seven  hundred  and  two  of  said  revised  stat- 
utes, but  all  other  provisions  of  existing  law  relating  to  water-works, 
and  not  inconsistent  with  the  terms  of  this  act,  shall  remain  unaffected 
thereby. 

§  II.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  supplementary  to  an  act  entitled  "  an  act  to  regulate  the  construe- 
tion,  enlargement,  changes  in  and  conduct  and  management  of  water- 
works in  certain  cities,  and  to  autfio/ize  the  issue  of  bonds  in  connection 
therewith,"  passed  January  18,  1881  (O.  L.,  %wl.  78,/.  11),  and  the 
act  amendatory  thereto,  passed  April  19,  1881  {O.  L.,  vol.  78./.  41.) 

[Passed  and  took  effect  March  15, 1883:  80  v.  59.] 

Certain  cities  au-        [9399]  §  I.     Be  it  encuted  by  the  General  Assembly  of  the  State  of  Ohio, 

wa°t«  woric"'"'*  That  the  city  council  of  any  city  of  the  second  class,  third  grade, 

in  which  water  works  have  been  wholly  or  partially  constructed,  and 

in  which  a  board  of  trustees  has  been  elected  therefor,  b  hereby 

authorized  and  empowered  to  enlarge  and  extend  said   works  or 

change  the  plan  or  plans  of  construction  thereof;  and  the  city  council 

of  any  such  city,  for  the  purpose  of  any  such  enlargement,  extension 

May  issue  bonds    or  change,  is  hereby  authorized  to  issue  the  bonds  of  the  city,  not 

t  ere  or.  exceeding  in  the  aggregate  twenty-five  thousand  dollars,  in  addition 

to  the  amounts  authorized  to  be  issued  by  the  acts  to  which  this  act  is 

supplementary.     The  bonds  herein  authorized  to  be  issued  may  run 
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any  length  of  time  not  exceeding  thirty  years,  at  a  rate  of  interest 
not  exceeding  six  per  cent,  per  annum,  payable  semi-annually,  to  be 
issued,  signed  and  sold  according  to  law,  and  the  proceeds  thereof  to 
be  applied  to  defray  the  costs  and  expenses  of  the  enlargement,  ex- 
tension or  changes  of  said  water  works,  and  for  no  other  purpose 
whatever.  The  city  council  of  any  such  city  exercising  the  powers 
herein  conferred  shall  be  subject  to  all  the  provisions  of  the  act  to 
which  this  act  is  supplemental,  except  as  otherwise  herein  provided. 
§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  supplementary  to  an  act  to  regulate  the  construction,  enlargement, 
changes  in,  and  condtut  and  management  of  water-works  in  certain 
cities,  and  to  authorize  the  issue  of  bonds  in  connection  therewith,  passed 
January  i8,  i88i  (O.  L.,v.  1%,  p.  ii),  and  the  act  amendatory  there- 
to, passed  April  19,  1881  {O.  L.,  v.  78,  /.  41),  and  the  act  supple- 
mentary thereto,  passed  March  15,  1883  (O.  L.,  \.%o,p.  59). 

[Passed  and  took  effect  April  14, 18S4 :  81  v.  192.] 

[9400]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Certain  cities  may 
That  the  city  council  of  any  city  of  the  second  class,  third  grade,  in  wlter^woiksboLd*. 
which  water-works  have  been  wholly  or  partially  constructed,  and  in 
which  a  board  of  trustees  has  been  elected  therefor,  and  in  which 
bonds  have  heretofore  been  issued  under  the  authority  of  the  acts 
above  recited,  is  hereby  authorized  and  empowered  to  enlarge  and 
extend  said  works,  or  to  change  the  plan  or  plans  of  construction  s*e  ippcidix. 
thereof;  and  the  city  council  of  any  such  city,  for  the  purpose  of  any 
such  enlargement,  extension,  or  change,  is  hereby  authorized  to  issue 
the  bonds  of  the  city  not  exceeding  in  the  aggregate  twenty-five 
thousand  dollars,  in  addition  to  the  amounts  authorized  to  be  issued 
by  the  acts  to  which  this  act  is  supplementary. 

The  bonds  herein  authorized  to  be  issued  may  run  any  length  of  Term  of,  and  into* 
time,  not  exceeding  thirty  years,  at  a  rate  .of  interest  not  exceeding 
six  per  cent,  per  annum,  payable  semi-annually,  to  be  issued,  signed 
and  sold  according  to  law ;  the  proceeds  thereof  to  be  applied  to  de- 
fray the  costs  and  expenses  of  the  enlargement,  extension,  or  changes 
of  said  water-works,  and  for  no  other  purposes  whatever. 

The  city  council  of  any  such  city  exercising  the  powers  herein  con- 
ferred shall  be  subject  to  all  the  provisions  of  the  acts  to  which  this 
act  is  supplemental,  except  as  otherwise  herein  provided. 

§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorize  the  council  of  cities  of  the  second  class,  third  grade,  to 
issue  bonds  for  water-works  purposes. 

[Passed  and  took  eflect  March  14,  188S :  85  v.  88.] 

[9401]  §  I .    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Cities,  second 
That  the  council  of  any  city  of  the  second  class,  third  grade,  wherein  auThirUcd  t^o'iwut 
water-works  have  been  or  hereafter  may  be  constructed,  be  and  it  is  water-works  bonds, 
hereby  authorized  and  empowered  upon  the  application  of  the  trus- 
tees of  such  water-works,  to  issue,  from  time  to  time,  the  bonds  of 
such  city,  for  the  purpose  of  enlarging  and  improving  such  water- 
works, supplying  the  corporation  with  water,  purchasing  additional 
engines  and  machinery,  extending  water  pipes,  constructing  additional 
mains  and  pipe  lines,  and  of  otherwise  improving,  extending  and  corn- 
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pleting  such  water-works,  as  in  the  opinion  of  such  trustees 'may  be 
necessary  for  the  best  interests  of  such  city,  not  exceeding  in  the  ag- 
gregate fifty  thousand  dollars,  running  for  such  length  of  time,  not  ex- 
ceeding forty  years,  and  bearing  such  rate  of  interest,  not  exceeding 
six  per  cent,  per  annum,  payable  semi-annually,  as  such  council  may 
determine,  which  bonds  shall  be  designated  water-works  bonds,  and 
shall  be  issued,  advertised  and  sold  according  to  law,  and  the  proceeds 
of  thfe  sale  thereof  shall  be  applied  exclusively  to  the  purpose  for 
which  they  are  issued. 
Levy  of  tax  to  pay      [9402]  §  2.     For  the  purpose  of  paying  the  interest  or  the  princi- 
principai  and  in-     pal  and  mtcrcst  of  any  bonds  which  may  be  issued  under  the  authority 
bonds."  ""  of  this  act,  the  council  of  such  city  is  hereby  authorized  and  empowered 

to  levy  and  collect,  annually,  a  tax  of  sufficient  amount,  in  the  usual 
manner  of  levying  and  collecting  taxes  in  the  corporation,  upon  all 
the  taxable  property  of  such  city,  but  not  in  excess  of  the  aggregate 
amount  authorized  to  be  levied  by  law. 
Question  of  issuing  [9403]  §  3-  Thc  bonds  provided  for  by  this  act  shall  not  be  issued 
said  bonds  lo  be      jjv  the  council  of  any  such  city,  until  it  shall  have  submitted  to  the 

submitted  to  a  pop-      .'  '  ,."..,,.  ,  .  ., 

uiarvote.  electors  thereof,  at  the  annual  municipal  election,  the  question  of  the 

issuing  of  said  bonds  and  a  majority  of  the  electors  voting;  on  said 
question  at  said  election  shall  have  voted  in  favor  of  the  issuing  of 
such  bonds,  of  the  submission  of  which  question  at  least  ten  days'  no- 
tice shall  be  given  by  publication  in  one  or  more  newspapers  of  gen- 
eral circulation  in  the  corporation ;  and  the  electors  who  favor  the 
issuing  of  such  bonds  shall  have  written  or  printed  on  their  ballots  the 
words,  "  Water-works  bonds — Yes,"  and  those  who  oppose  the  issuing 
of  said  bonds  shall  have  written  or  printed  on  their  ballots  the  words, 
"  Water-works  bonds — No." 
§  4.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
-  passage. 

An  Act  to  authorize  certain  cities  to  contract  with  water  companies. 

[Passed  and  took  effect  May  4, 1885;  8a  v.  361.] 

CTnt"ict"'wit"  ""''       [9404]  §  I.    Be  it  enacted  by  the  General  Assembly  0/ the  State  0/ Ohio, 

I  water  companies.    That  all  citics  of  the  fourth  grade  of  the  second  class  in  which  water 

^""^ Sup.87 V.  173.  ^orks  are  now  erected,  constructed  and  existing,  or  in  which  they  may 

\  ■<  hereafter  be  erected,  whether  such  water  works  are  owned  by  an  in- 

*  corporated  company  or  by  an  individual  or  individuals,   shall  have 

power  to  contract  with  such  company,  owner  or  owners  of  such  water 
works  for  supply  of  water  for  fire  purposes,  streets,  squares  and  other 
public  places  within  the  corporate  limits,  and  for  supplying  the  citizens 
of  such  municipal  corporation  with  water,  or  any  or  either  of  them  for 
any  term  not  exceeding  twenty  years.  [As  amended  May  12,  1886: 
83  V.  146.1 
§  2.  This  act  shall  take  effect  ahd  be  in  force  from  and  after  its 
■i  passage. 


t 


An  Act  to  regulate  the  construction,  enlargement,  changes  in,  and  conduct 
and  management  of  water  works  in  cities  having  a  population  exceeding 
eight  thousand  and  not  exceeding  ten  thousand,  and  to  authorize  the  issue 
of  bonds  in  connection  therewith. 

[Passed  and  took  effect  March  a,  i88a:  79  v.  15.] 

[9406]  §  1 .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
thori«'d"i'o"i«ue'    That  the  council  of  any  city  in  this  state  which,  by  the  federal  census 


Certain  cities  aii- 
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of  i88o  had,  or  which  by  any  federal  census  hereafter  may  have  on  ^2r  worSu*'™** 
the  first  day  of  July  in  any  year,  a  population . exceeding  eight  thou- 
sand and  not  exceeding  ten  thousand,  are  hereby  authorized,  for  the 
purpose  of  providing  the  means  to  pay  the  costs  and  expenses  of  con- 
structing water  works,  and  of  making  enlargements  and  extensions 
thereof,  and  changes  therein,  to  issue  the  bonds  of  the  city  for  any 
amount  not  exceeding  in  the  aggregate  for  all  of  said  purposes,  one 
hundred  and  fifty  thousand  dollars,  which  bonds  may  be  made  to  run 
for  any  length  of  time  not  exceeding  thirty  years,  at  a  rate  of  interest 
not  exceeding  six  per  cent,  per  annum,  payable  semi-annually,  to  be 
negotiated  in  the  manner  now  provided  by  section  two  thousand  seven 
hundred  and  nine  of  the  revised  statutes  of  Ohio,  the  proceeds  thereof 
to  be  applied  exclusively  to  the  payment  of  said  costs  and  expenses: 
provided,  that  the  question  of  issuing  said  bonds  shall  first  be  sub- 
mitted to  the  vote  of  the  qualified  electors'  of  any  such  city,  at  any  Question  to  be 
general  or  special  election  to  be  held  in  any  such  city,  ten  days'  notice  of  eiecto«.'°  *°*' 
of  which  shall  be  given  by  publication  in  all  the  newspapers  of  any 
such  city,  and  if  two-thirds  of  the  votes  cast  at  said  election  shall  be 
in  favor  of  issuing  the  bonds  aforesaid,  the  council  shall  have  authority 
to  issue  the  same  as  hereinbefore  provided. 

[9406]  §2.     During  the  erection  and  completion  of  such  water  ^ax  to  be  levied 
works,  and  until  tliey  are  put  in  operation,  the  council  of  any  such  <<>  pay  interest  on 
city  shall  annually  assess  and  levy  upon  the  entire  taxable  property  of  are  completed" 
the  corporation  a  tax  sufficient  to  pay  the  accruing  interest  on  all 
bonds  issued  in  pursuance  of  this  act. 

[9407]  §  3-  The  trustees  of  such  water  works  shall,  on  the  second  Trustees  of  water 
Monday  in  May,  annually,  make  a  report  to  the  council  of  the  condi-  "uaUepoMto" *°" 
tion  of  the  water  works,  and  after  the  same  shall  have  been  put  in  council, 
operation,  shall  include  in  every  report  an  estimate  prepared  by  them 
of  the  amount  of  money  which,  in  addition  to  the  balance,  if  any,  to 
their  credit  then  in  the  treasury,  will  be  sufficient  to  discharge  their 
then  existing  indebtedness,  and  to  defray  the  necessary  cos'.s  and  ex- 
penses of  managing,  conducting,  and  repairing  the  water  works  during 
the  next  succeeding  year,  which  estimate  shall  be  forthwiih  certified 
by  the  clerk  of  any  such  city  to  the  city  treasurer,  and  for  the  purpose 
of  paying  the  costs  and  expenses  in  this  section  named,  the  receipts 
from  the  water  works,  when  paid  into  the  treasury,  may  be  drawn 
upon  by  the  trustees  in  the  manner  now  prescribed  by  section  two 
thousand  four  hundred  and  fourteen  of  said  revised  statutes,  but  for 
no  other  purpose  whatever,  jind  the  entire  amount  so  drawn  by  them 
during  any  one  year  next  succeeding  the'second  Monday  in  May,  shall 
not  exceed  the  amount  of  their  last  preceding  estimate  included  in 
their  report  as  aforesaid,  and  the  balance,  if  any,  to  their  credit  in  the 
treasury  at  the  date  of  such  estimate ;  provided,  that  no  contract  or 
agreement  entered  into,  or  obligation  incurred,  or  expenditure  author- 
ized by  the  trustees  for  and  on  account  of  the  management,  conduct, 
or  repair  of  the  water  work§  shall  be  binding  upon  any  such  city,  ex- 
cept as  being  payable  out  of  such  receipts  from  the  water  works  as  by 
this  section  are  placed  at  the  disposal  of  the  trustees,  or  being  first 
approved  by  council,  out  of  any  funds  which  council  may  provide  for 
the  purpose  of  meeting  such  costs  and  expenses,  should  the  total  re- 
ceipts from  the  water  works  prove  insufficient  therefor. 

[9408|  §  4.     Whenever  in  any  year  between  the  second  Monday  Residue  of 
in  May  and  the  sec6nd  Monday  of  May  of  the  next  succeeding  year,  receipts  to  be  no- 

,  •'.  -  ,  .  ■'j  .  ,  <  ,  ^.^-'.'   der  control  of 

the  receipts  from  the  water  works  paid  into  the  treasury  for  the  portion  council  for  pay- 
of  the  year  which  shall  then  have  expired,  equal  the  amount  of  the  "««« of  ">««"*»' <>• 
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fiSd """  °'  '"'""°*  l^t  preceding  estimate  reported  as  aforesaid  to  council,  tlie  corpora 
tion  treasurer  shall  forthwith  certify  the  fact  to  the  council,  and  the 
residue  of  all  the  receipts  from  the  water  works  for  such  year  shall  be 
under  exclusive  control  of  the  council,  and  shall  be  applied  ex- 
clusively to  the  payment  of  the  interest  on  and  the  creation  and  main- 
tenance of  a  sinking  fund  for  the  liquidation  of  the  principal  of  all 
bonds  issued  in  pursuance  of  this  act,  until  all  such  bonds  are  fully 
paid,  when  any  such  surplus  may  be  applied  by  the  council  to  the  ex- 
tension, enlargement,  or  alteration  of  such  water  works;  and  the 
council  shall,  annually,  after  such  water  works  shall  have  been  put  in 
operation,  assess  and  levy,  if  necessary,  such  tax  as,  together  with  the 
receipts  from  the  water  works  and  other  moneys  of  the  city  applicable 
to  the  purpose,  shall  be  sufficient  to  provide  for  said  interest  and  sink- 

,  ing  fund,  the  whole  or  any  part  of  which  tax  may  be  assessed  and 

levied  either  upon  the  entire  taxable  property  of  the  corporation,  or 
upon  such  property  as  is  described,  and  in  the  manner  provided  in 
section    two    thousand    four    hundred    and    thirty   of  said    revised 
statutes. 
Council  may  [9409]  §  5-     The  council  of  any  such  city,  after  it  has  adopted 

speci'^catrons,  etc.  pl^ns  and  Specifications  for  the  construction,  extension,  or  enlarge- 
ment of  water  works,  or  for  changes  therein,  shall  at  any  time  have 
the  right  to  alter  or  modify  any  such  plans  or  specifi<Jations,  by  reso- 
lution or  ordinance,  and  may  prescribe  the  time  and  order  in  which 
the  work,  or  any  part  thereof  indicated  in  any  such  original,  or  modi- 
fied or  altered  plans,  or  specifications  shall  be  done,  and  the  trustees 
shall  make  no  enlargement  or  extension  of  the  water  works,  or 
changes  therein,  except  for  necessary  repairs,  unless  thereto  directed 
by  council,  and  shall  cause  the  water  works  to  be  constructed,  and  all 
enlargements  and  extensions  thereof,  and  changes  therein  ordered  by 

,■  the  council,  made  according  to  the  plans  and  specifications,  and  as 

nearly  as  may  be  reasonably  practicable  in  the  time"  and  order  respect- 
ively prescribed  by  the  council;  provided,  that  the  council  shall  not 
make  any  such  alteration  or  modification  as  aforesaid,  as  to  any  part 

**■  of  the  work  above  named,  so  as  to  affect  any  contract  for  the  same 

after  such  contract  is  made  and  ratified  in  the  manner  hereinafter  pre- 

^  scribed,  unless  the  contractor  consents  to  such  alteration  or  modifica- 

'^s  tion. 

f  Contracts  to  be  _       [9410]  §6.     No  Contract  or  agreement -entered  into,  or  obligation 

^  ratified  by  counca.  incurred,  or  expenditure  authorized  by  the  trustees  of  the  water  works, 

. '  for  or  towards  the  construction,  enlargement,  or  extension  of  the  water 

works,  or  for  changes  therein,  except  for  necessary  repairs,  or  in  any 
way  relating  to  the  water  works,  or  to  any  thing  incident  or  appurte- 
nant thereto,  shall  be  binding  upon  any  such  city,  nor  shall  any  money 
be  appropriated  or  drawn  from  the  treasury  of  the  city  to  execute  any 
such  contract  or  agreement,  or  to  discharge  any  such  obligation,  or 
defray  any  such  expenditure,  unless  before  going,  into  operation  the 
same  is  ratified  by  the  council ;  provide^,  that  this  section  shall  not 
apply  to  the  necessary  costs  and  expenses  of  managing,  conducting, 
and  repairing  such  water  works  after  the  same  have  been  put  in  oper- 
ation. 
Moneys  to  be  [9411]  §7-     All  moneys  for  the  construction,  enlargement,  or  ex- 

under  control  of  teusion  of  the  Water  works,  or  for  changes  therein,  except  for  neces- 
sary repairs,  shall  be  under  the  exclusive  control  of  the  council,  to  be 
paid  out  of  the  treasury  only  by  order  of  the  cfouncil  upon  proper 
claims  certified  to  by  the  trustees  of  the  water  works  as  being  just  and 
correct. 
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[94121  S  8.     The  council  of  said  city  shall,  annually,  until  the  re-  Council  to  (ery  ux 

J-    ""TJ    o  /v-    •  '  ,    ^       J    r  .'  ,.  to  defray  expeiues 

ceipts  from  the  water  works  are  sufficient  to  defray  the  expenses  of  of  managing 
managing,  conducting,  and  repairing  the  same,  assess  and  levy  upon  """"^ 
the  entire  taxable  property  of  the  corporation,  such  taxes  as  will,  to- 
gether with  said  receipts,  provide  for  said  expenses. 

[9413]  §  9.  The  execution  of  the  power  of  taxation  conferred  by  l;^,  ^  taxation, 
this  act,  shall  not  be  restricted  by  any  limitation  now  placed  by  law  on 
the  amount  of  taxes  which  may  be  assessed  and  levied  for  municipal  pur- 
poses, nor  shall  the  council  of  any  such  city,  or  the  trustees  of  such 
water  works,  be  governed  in  the  construction  of  such  water  works,  by 
section  2702.  of  the  revised  statutes  of  Ohio,  but  all  other  provisions  • 
of  existing  law  relating  to  water  works,  and  not  inconsistent  with  the 
terms  of  this  act,  shall  remain  unaffected  thereby. 

§  10.    This  act  shall  take  effect  and  be  in  force  from  and  afler  its 
passage. 


CHAPTER  34. 


PARKS. 


Section 

9414.    Lincoln  j>ark  in  cities  of  first  class  not 


94>5- 
94>o. 

94«7- 
9418. 

9419- 


to  be  diverted  from  its  use  as  such. 
Repeals. 
Public    parks    containing    pre.historic 

earth-works  exempt  from  taxation. 
Rules  ^overnin?  access  to  same;  penalty 

for  violation  of. 
Abandoned  fairgrounds  in  certain  coun. 

ties  to  be  used  as  public  parks. 
Control  of  same,  etc. 


SiCTIOM 

9430.  Improvement  and  enlargement  of  ua*. 

9431.  Council  may  borrow  money  for. 
9433.    Bonds. 

9433.  Levy  of  tax. 

9434.  Qualification  of  park  commissioners. 
9425.     Meetings,  duties,  etc. 

9436.  May  appoint  superintendent,  employes, 

etc. 

9437.  Repeals. 


An  Act  to  prevent  the  diversion  of  parks  in  cities  of  the  first  class  to  other 

than  park  uses. 

(Passed  and  took  effect  April  14,  1884:  81  v.  181.} 

[9414]  §  I.  Be  it  enacted  by  tlte  General  Assembly  of  the  State  of  Ohio,  Lincoln  puk. 
That  in  cities  of  the  first  class  having  a  population  of  over  two  hun- 
dred thousand  inhabitants  in  which  there  is  public  property  or  real  es- 
tate, located  in  the  western  portion  of  such  cities,  which  has  been  or 
shall  be  devoted  to  park  purposes  under  the  name  of  Lincoln  park, 
by  ordinance  of  the  city  council  or  other  municipal  body  having  power 
to  act,  such  public  property  or  real  estate  shall  not  be  in  any  way  di- 
verted from  its  use  for  park  purposes. 

[9415]  §  2.     All  acts,  sections,  or  portions  of  sections,  conflicting 
herewith,  are  hereby  repealed. 

§  3,     This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  supplementary  to  section  2732  of  the  Revised  Statutes  of  Ohio. 

[Passed  and  took  effect  March  37,  1888:  85  v.  131.] 

[9416]  §  I.    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Public  parks  con- 
That  all  lands  in  the  State  of  Ohio  on  which  are  situate  any  pre-  "'"'"k  prc-historio 
historic  earth-works,  and  which  have  been  or  may  hereafter  be  pur- empt  Vrom ' "' 
chased  by  any  person,  association  or  company  for  the  purpose  of  the  s°°„ 
preservation  of  said  earth-works,  and  are  not  held  for  profit,  but  are    "  "''" 
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Rules  governing 
acccu  (o  tuch 
parki;  penalty  for 
violatioo  thereof. 


or  shall  be  dedicated  to  public  uses  as  pre-Historic  parks,  shall  be  ex- 
empt from  taxation. 

[9417]  §  2.  The  owners  of  such  pre-historic  parks  may  establish 
all  reasonable  rules  governing  access  to  said  parks;  and  any  person 
willfully  violating  such  rules  or  injuring  said  works,  or  any  structure, 
trees  or  plants  in  said  parks,  shall  be  Aned  in  any  sum  not  exceeding 
fifty  dollars,  or  imprisoned  not  exceeding  sixty  days,  or  both,  and 
shall  also  be  liable  to  the  owners  of  said  parks  in  a  civil  action  for  all 
damages  caused  by  such  person. 

§3.  This  act  shall  take  effect  and>be  in  force  from  and  after  its 
passage. 


S^isjos- 


FrankHn  county 
bir  grottods. 


(CoDtiol  of  ume.] 
Am.'  87  V.  37a. 


An  Act  to  provide  for  the  reversion  and  use  of  abandoned  fair  grounds  in 

certain  cases. 

[Passed  and  took  effect  May  17,  18S6:  83  v.  191.] 

[9418]  §  I.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  counties  in  which  there  are  located  cities  of  the  first  grade  of 
the  second  class,  when  agricultural  societies  are  dissolved  or  cease  to 
exist,  when  payments  have  been  made  for  real  estate,  or  improve- 
ments-upon  such  real  estate,  for  the  use  of  such  societies  by  such 
counties,  such  real  estate  and  improvements  may  vest  in  fee  simple 
in  the  counties  by  which  such  payments  were  made,  and  such  real 
estate  shall  be  held  for  the  use  of  a  public  park  for  the  people  of  said 
county,  anything  in  section  3705  to  the  contrary  notwithstanding. 

[9419]  %  2.  Such  real  estate  so  held  shall  be  under  the  super- 
vision and  control  of  a  park  commission  consisting  of  five  persons, 
two  of  whom  shall  be  appointed  from  the  country  by  the  county 
commissioners,  and  two  from  the  city  to  be  appointed  by  the  mayor. 
Said  commissioners  shall  be  appointed  for  the  term  of  one  year,  and 
shall  serve  until  their  successors,  who  shall  be  appointed  in  the 
same  manner,  shall  be  appointed.  The  mayor  shall  be  ex-officio  a 
member  of  said  commission  and  entitled  to  vote  on  all  questions 
coming  before  it.  Any  fund  under  «he  control  of  said  agricultural 
society  when  it  shall  cease  to  exist  as  aforesaid  shall  be  turned  over 
to  such  park  commissioners. 

§  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Authorixing 

Franklin  park 
improvement. 

See  Sup. 


An  Act  supplementary  to  an  act  entitled  "  an  act  to  provide  for  the  rever- 
sion and  use  of  abandoned  fair  grounds  in  certain  cases,"  passed  May 
17,  1886  (83  V.  192),  and  to  repeal  an  act  supplementary  thereto,  passed 
March  30,  1888  (85  v.  138). 

[Passed  and  took  effect  April  »,  1889 :  86  v.  353.] 

[9420]  §  I .  Beit  enacted  by  t/te  General  Assembly  of  the  State  of  Ohio, 
That  when  real  estate  which  has  heretofore  been  purchased  by  any 
county,  and  improvements  made  thereon,  for  the  use  of  a  county  ag- 
ricultural society,  and  such  real  estate  is  situate  within  the  corporate 
limits  of  a  city,  and  has  been  abandoned  for  such  use,  and,  by  au- 
thority of  the  act  to  which  this  act  is  supplementary,  the  title  to  such 
real  estate  is  vested  in  fee  simple  in  such  county,  and  the  premises 
devoted  to  the  purposes  of  a  public  park  for  the  use  of  the  people 
of  the  county  and  of  such  city,  and  the  supervision  and  control  of 
the  same  vested  in  a  park  commission,  consisting  in  part  of  residents 
of  such  city,  and  in  part  of  persons  who  reside  in  the  county  but  are 
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no!  residents  of  such  city,  and  their  successors  in  office,  and  the  city 
council  of  such  city  deems  it  advisable  to  enlarge  such  park  by  the 
purchase  of  land  adjoining  it,  such  council  may,  by  ordinance,  duly 
passed,  provide  for  the  investment  of  not  more  than-  nine  thousand 
five  hundred  dollars  for  such  purpose  of  enlargement;  provided,  that 
when  any  land  is  purchased  by  such  city  for  the  purpose  aforesaid, 
the  title  there.o  shall  vest  in  the  city,  and  it  shall  be  controlled  and 
managed  by  the  park  commission  aforesaid  for  public  park  purposes, 
in  conneciion  with  the  other  premises  under  its  control  and  super- 
vision for  the  same  purjx)ses ;  and  the  care,  improvement  and  embel- 
lishment of  such  park  shall  be  at  the  expense  of  such  city. 

[9431]  8  2.  That  for  the  purpose  of  providing  the  money  with  Council  may  boi^ 
which  to  pay  "for  any  real  estate  that  may  be  purchased  in  pursuance  ™*'°°''«y- 
of  the  preceding  section,  and  the  care,  improvement  and  embellish- 
ment mentioned  therein,  the  city  council  of  any  such  city  is  hereby 
authorized  and  empowered  to  borrow  such  sum  of  money,  not  exceed- 
ing twenty-five  thousand  dollars,  as  it  may  deem  necessary,  at  a  rate 
of  interest  not  exceeding  six  per  cent,  per  annum ;  and  after  paying 
for  the  land  so  purchased,  the  remainder  of  the  money  so  borrowed 
shall  be  placed  in  the  custody  of  the  treasurer  of  the  city,  and  be  dis-  ^ 

bursed  as  other  money  of  the  city,  but  for  the  purposes  mentioned  in   . 
this  section  only. 

[9+22]  §  3.  That  for  any  money  so  borrowed  the  city  council  Bond*, 
shall  issue  bonds  of  the  city,  which  shall  be  signed  by  its  president  and 
attested  by  the  city  clerk,  who  shall  keep  a  record  thereof,  and  also  of 
the  coupons  attached  thereto.  Such  bonds  shall  be  in  sums  of  not  less 
than  one  hundred  dollars  each,  and  be  payable  to  bearer,  at  such 
place  as  the  council  may  designate  therein ;  and  they  shall  specify  dis- 
tinctly the  purpose  for  which  they  are  issued.  The  payment  of  the 
principal  of  such  bonds  shall  not  be  deferred  beyopd  a  period  of  ten 
years,  and  shall  be  payable  at  the  pleasure  of  the  city  council  after 
five  years.  Such  bonds  shall  not  be  sold  for  less  than  their  par  value, 
and  the  interest  thereon  shall  be  payable  semi-annually. 

[9423]  §4.  The  city  council  of  any  city  which  borrows  money  l,^  ^f  t»x. 
and  issues  bonds  for  the  purposes  aforesaid  shall  levy  annually  for 
park  purposes,  and  for  the  purpose  of  paying  the  principal  of  the  oat- 
standing  bonds  issued  under  the  authority  of  this  act,  and  the  interest 
thereon  as  it  shall  become  due,  a  tax  of  not  more  than  one-tenth  of 
one  mill  on  the  dollar. 

[9424]  §  S-  The  members  of  any  such  park  commission  as  is  re-  Qualification  of 
.ferred  to  in  this  act,  or  the  act  to  which  this  is  supplementary,  ex.cept  pijit  co"""""""* 
the  member  ex-officio,  shall  each,  before  entering  upon  the  duties  of 
his  office,  take  and  subscribe  an  oath,  before  some  officer  authorized 
by  law  to  administer  oaths,  that  he  will  honestly  and  faithfully  dis- 
charge the  duties  of  his  office,  and  also  give  a  bond,  payable  to  such 
city,  with  at  least  two  good  and  sufficient  sureties,  in  the  sum  of  ten 
thousand  dollars,  to  be  approved  by  the  mayor  of  the  city,  and  condi- 
tioned for  the  faithful  performance  of  his  duties  as  a  member  of  such 
commission;  and  if  any  person  who  has  been  or  may  hereafter  be  ap- 
pointed a  member  of  any  such  commission  fail  or  neglect  for  ten  days 
to  qualify  as  herein  provided,  his  office  shall  be  deemed  vacant,  and 
another  suitable  person  shall  be  appointed  in  his  stead. 

[9485]  §  6.      Such  park  commission  shall  hold  meetings  as  often  as  Meetings,  duties 
once  a  month,  and  adopt  all  necessary  rules  for  the  regulation  of  its  "oners.  *°'"""'^ 
business.     It  shall  elect  a  president  and  a  secretary ;  it  shall  keep  a 
complete  record  of  all  its  proceedings,  which  record,  or  a  copy  thereof. 
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May  appoint  su- 
perintendent and 
other  employes. 


duly  certified  by  its  secretary,  shall  be  competent  evidence  of  its  trans- 
actions in  all  the  courts  of  this  state;  and  the  yeas  and  nays  shall  be 
taken  upon  the  passage' of  every  resolution  or  order,  and  entered  upon 
the  journal.  Three  members  of  the  board  shall  constitute  a  quorum 
for  the  transaction  of  all  business ;  but  no  resolution  or  order  shall  be 
adopted  unless  three  members  vote  in  its  favor. 

[9426]  §  7.  Such  park  commission  shall  adopt  rules  for  the  care, 
protection  and  government  of  any  park  under  its  charge ;  and  it  may 
appoint  or  employ  such  superintendent  and  employes  as  it  may  deem 
necessary,  and  fix  their  salaries  or  compensation,  and  may  remove 
any  of  such  persons  at  any  time.  It  shall  annually  mak«  a  full  report 
to  the  county  commissioners  of  such  county,  and  to  the  city  council 
of  such  city,  in  respect  to  such  park,  with  a  detailed  account  of  its  re- 
ceipts and  expenditures. 

[9427]  §  8.  That  the  act  entitled  "an  act  supplementary  to  an  act 
passed  May  17,  1886,  entitled  'an  act  to  provide  for  the  reversion  and 
use  of  abandoned  fair  grounds  in  certain  cases'"  (83  O.  L.,  192), 
passed  March  30,  1888  (85  v.,  138),  be  and  is  hereby  repealed;  and 
this  act  shall  t^e  effect  on  its  passage. 


iRepeab.) 


CHAPTER  35. 


PETROLEUM    AND    NATURAL   GAS. 


fr 


Section 

943S.    Owner  of  oil  or  gas  well  to  incase. 
Abandoned  well  to  be  plugged. 


94»9 
9430- 
943«- 


Penalty  for  violating  preceding  section. 
Duty  of  owners  of  land  on  which  are 

abandoned  wells;  penalty,  etc. 
As  to  wasting  natural  gas. 


Section 

9433.  Abandoned  wel.l  to  be  plugged. 

9434.  Penally. 

9435.  Action  against  owner  or  lessee  for  neg. 

lect. 

9436.  Adjacent  land-owners  may  take  posses- 

sion and  plug  wells. 


Owner  to  incase 
oil  well. 


An  Act  regulating  the  casing  of  oil  wells  and  the  mode  of  plugging  tliescme 

when  abandoned. 

[Passed  and  took  effect  April  19,  18B3;  80  v.  190.J 

[9428]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio. 
That  the  owner  or  operator  of  any  well  put  down  for  the  purpose  of 
exploring  for  and  producing  oil  or  gas,  shall,  before  drilling  into  the 
oil-bearing  rock,  incase  such  well  with  good  and  sufficient  wrought 
iron  oil-well  casing  and  in  such  manner  as  shall  exclude  all  surface  or 
fresh  water  from  the  lower  part  of  such  well  and  from  penetrating  the 
oil-bearing  rock.  -Should  any  well  be  put  down  through  the  first  into 
a  lower  oil-bearing  rock,  the  same  shall  be  cased  in  such  a  manner  as 
will  exclude  all  fresh  water  above  the  last  oil-bearing  rock  penetrated. 
Owner  of  aban-  [9429]  S  2-     The  owncr  or  Operator  of  any  well,  when  about  to 

doncd  well  to  plug  abandon  or  to  cease  operating  the  same,  for  the  purpose  of  excluding 
'*""'■  all  fresh  or  surface  water  from  penetrating  the  oil-bearing  rock  or  rocks, 

and  before  drawing  the  casing,  shall  fill  the  well  with  sand  or  rock  sed- 
iment to  the  depth  of  two  feet  below  the  top  of  the  oil-bearing  first 
rock,  and  drive  therein  a  round,  seasoned  wooden  plug  at  least  two 
feet  in  length,  and  in  diameter  equal  to  the  full  diameter  of  the  well 
below  the  casing,  and  immediately  upon  drawing  the  casing  shall  fill 
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in  on  top  of  such  plug  with  sand  or  rock  sediment  to  the  depth  of  five 
feet  and  again  drive  into  the  well  a  round  wooden  plug  three  feet  in 
length,  the  lower  end  tai)ering  to  a  point  and  to  be  of  the  same  diameter 
at  the  distance  of  eighteen  inches  from  the  smaller  end  as  the  diame- 
ter of  the  well  below  the  point  at  which  it  is  to  be  driven,  and  after  such 
plug  has  been  properly  driven,  the  well  shall  be  filled  with  packed 
sand  or  rock  sediment  to  the  depth  of  at  least  twenty  feet. 

[9430]  §  3.     Any  owner,  operator,  or  person  who  shall  violate  the  Penalty  for  vioUt- 
provisions  of  the  preceding  sections  of  this  act,  shall  be  guilty  of  a  scftTon?'*"*''"* 
misdemeanor,  and  shall  be  fined  in  the  sum  of  two  hundred  dollars 
for  each  and  every  such  offense,  which  fine,  when  collected,  shall  be 
paid  to  the  school  fund  of  the  district  in  which  the  well  is  situated. 

[9431]  §  4.    It  shall  be  the  duty  of  the  owner  of  any  land  on  which  Duties  of  owner* 
there  may  be  abandoned  oil  wells  not  plugged  in  the  manner  provided  »«  »bMdon«i''' 
in  section  two  of  this  act,  or  in  a  manner  that  shall  effectually  exclude  "eiu. 
the  fresh  or  surface  water  from  the  oil-bearing  rock,  to  plug  such  aban- 
doned wells  in  the  manner  provided  in  said  section  two,  such  plugging 
to  be  subject  to  the  inspection  of  the  owner  of  or  person  operating  for 
oil  on  the  adjoining  land,  and  if  such  owner  shall  neglect  so  to  do,  it 
shall  be  lawful  for  any  owner  of  or  operator  for  oil  upon  adjoining  land, 
after  having  given  ten  days'  written  notice  to  such  owner,  to  enter 
upon  the  land  on  which  such  abandoned  well  may  be,  and  take  pos- 
session of  and  plug  such  abandoned  well,  in  manner  as  provided  above 
m  section  two,  at  the  expense  of  the  owner  or  person  whose  duty  it  is 
to  plug  the  same,  and  in  addition  the.  owner  of  the  land  containing 
such  abandoned  well  shall  be  liable  to  the  penalty  contained  in  section  „     .    . 
three  of  this  act,  to  be  collected  in  the  same  .Tianner  and  for  the  same  u"  '''  ""*•■ 
use  and  purpose  as  therein  provided.     Provided,  that  when  it  shall  be 
necessary  to  clean  out  any  well  abandoned  before  the  passage  of  this  P">"»»- 
act,  the  owner  of  such  well  shall  not  be  held  liable  for  such  expense. 

§  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  prevent  the  wasting  of  natural  gas  and  to  provide,  for  the  plt^- 
ging  of  all  abandoned  weUs. 

(Passed  and  took  effect  February  19,  tSSp:  86  v.  48.] 

[9432]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  To  prevent  wait- 
That  from  and  after  the  passage  of  this  act  any  person  or  corporation,  '"*  "^  n"'""!  n* 
and  each  and  every  of  them,  in  possession,  whether  as  owner,  lessee, 
agent  or  manager,  of  any  well  in  which  natural  gas  has  been  found, 
shall,  unless  said  gas  is  sooner  utilized,  within  a  reasonable  time,  not 
however,  exceeding  three  (3)  months  from  the  completion  of  said  well, 
in  order  to  prevent  the  said  gas  wasting  by  escape,  shut  in  and  confine 
the  same  in  said  well  until  such  time  as  it  shall  be  utilized ;  provided, 
however,  that  this  section  shall  not  apply  to  any  well  while  it  is  being 
operated  as  an  oil  well. 

[9433]  §  2.  That  whenever  any  well  shall  have  been  put  down  for  the  Abandoned weita 
purpose  of  drilling  or  exploring  for  gas,  upon  abandoning  or  ceasing  """  *  '''''** 
to  operate  the  same,  the  person  or  corporation  in  possession  as  afore- 
said shall,  for  the  purpose  of  excluding  all  fresh  water  from  the  gas 
bearing  rock,  and  before  drawing  the  casing,-fill  up  the  well  with  sand 
or  rock  sediment  to  a  depth  at  least  twenty  (20)  feet  above  the  gas 
bearing  rock,  and  drive  a  round,  seasoned  wooden  plug,  at  leagt  three 
(3)  feet  in  length,  equal  in  diameter  to  the  diameter  of  the  well  below 
the  casing,  to  a  point  at  least  five  (5)  feet  below  the  bottom  of  the 
VOL.  II — 45 
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casing ;  and  immediately  after  drawing  the  casing  shall  drive  a  round, 
seasoned  wooden  plug  at  a  point  just  below  where  the  lower  end  of 
the  casing  rested,  which  plug  shall  be  at  least  three  (3)  feet  in  length, 
tapermg  in  form,  and  of  the  same  diameter  at  the  distance  Of  [eighteen  ?J 
(18)  inches  from  the  smaller  end  as  the  diameter  of  the  hole  below 
the  point  at  which  it  is  to  be  driven.  After  the  plug  has  been  prop- 
erly driven  there  shall  be  filled  on  top  of  the  same  sand  or  rock  sedi- 
ment to  the  depth  of  at  least  five  (5)  feet. 
Penalty.  [0434]  §  3.     Any  person  or  corporation  who  shall  violate  any  of 

the    provisions  of  the  first  or  second    sections  of  this   act  shall  be 
liable  to  a  penalty  of  two  hundred  dollars  ($200)  for  each  and  every 
,  violation  thereof,  and  to  the  further  penalty  of  two  hundred  dollars 

($200)  for   each    thirty  (30)  days    during  which  said  violation  shall 

I '  continue ;    and  all  such  penalties  shall   be   recovered,  with  cost  of 

suit,  in  a  civil  action   or  actions,  in  the  name  of  the  state,  for  the 

;  _  use  of  the  county  in  which  the  well  shall  be  located. 

*  May  maintain  civil     [9435]  §  4.     Whenever  any  person  or  corporation  in  possession  of 

action  against        ^nv  wcU  in  whlch  gas  has  been  found  shall  fail  to  comply  with  the  pro- 

owner  or  lessee  tor         *  ^    j  ^ 

^  segicct.  visions  of  the  first  section  of  this  act,  any  person  or  corporation  law- 

^  fully  in  possession  of  lands  situate  adjacent  to  or  in  the  neighborhood 

of  said  well  may  enter  upon  the  lands  upon  which  said  well  is  situ- 
ated and  take  possession  of  said  well  from  which  gas  is  allowed  to 
escape,  or  waste,  in  violation  of  said  first  section,  and  tube  and  pack 

^  .  said  well,  and  shut  in  said  gas,  and  may  maintain  a  civil  action  in  any 

court  of  this  state  against  the  owner,  lessee,  agent  or  manager  of  said 

.    ^  well,  and  each  and  every  of  them,  jointly  and  severally,  to  recover 

J  •  the  cost  thereof.     This  shall  be  in  addition  to  the  penalties  provided 

'   .  by  the  third  section  of  this  act. 

•  Adjacent  Und-  [9436]  §  5.     Whenever  any  person  or  corporation  shall  abandon 

'f   '  owners  may  take    any  gas  Well,  and  shall  fail  to  comply  with  the  second  section  of  this 

wdH.^"""*"  *"  "^  act,  any  person  or  corporation  lawfully  in  possession  of  lands  adjacent 
to  or  in  the  neighborhood  of  said  well,  may  enter  upon  the  land  upon 
which  said  well  is  situated  and  take  possession  of  said  well,  and  plug 
the  same  in  the  manner  provided  by  the  second  section  of  this  act, 
and  may  maintain  a  civil  action  in  any  court  of  this  state  against  the 
owner  or  person  abandoning  said  well,  and  every  of  them,  jointly  and 
severally,  to  recover  the  cost  thereof.  This  shall  be  in  addition  to  the 
penalties  provided  by  the  third  section  of  this  act. 

jr,,  §  6.     This  act  shall  take  effect  and  be  in  force  on  and  after  its 

[    .:  passage. 


OHAPTER  36. 

PUBLIC  BONDS.   . 


Sccnoa 

9437.    Sale  of  moit  be  adTCitued;  mutt  not 
be  aold  below  par. 


Sectiom 

9438.  Bonds  of  cities  of  first  claaa,  fint  grad^ 

to  be  registered. 

9439.  Exceptions. 


^".  '     Aft  Ad  providing  for  the  sale  of  public  bonds. 

[Passed  and  took  effect  March  n,  188: :  80  v.  68.] 

Sale  of  pnbiic  bonds      [94371  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
must  be  adrer-       .j^j^^j  all  ix)nds  issucd  by  boards  of  county  commissioners,  bo.ords  of 
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education,  commissioners  of  free  turnpikes,  shall  be  sold  to  the  high- 
est bidder  after  being  advertised  three  times,  weekly,  in  a  newspaper 
having  a  general  circulation  in  the  county  where  the  bonds  are  issued ; 
and  if  the  amount  of  bonds  to  be  sold  exceeds  twenty  thousand  dol- 
lars, then  in  an  additional  newspaper  having  a  general  circulation  in 
the  state,  three  times,  weekly.  The  advertisement  shall  state  the  total 
amount  of  bonds  to  be  sold,  the  amount  of  each  bond,  how  long  they 
are  to  run,  the  rate  of  interest  to  be  paid  thereon,  whether  annually 
or  semi-annually,  the  law  or  section  of  law  authorizing  their  issue,  the 
day,  hour  and  place  in  the  county  where  they  are  to  be  sold.  None  Bonds  miutw  Mid 
of  said  bonds  shall  be  sold  for  less  than  the  face  thereof,  with  any  in-  **  p"- 
terest  that  may  have  accrued  thereon;  and  the  privilege  shall  be 
reserved  of  rejecting  all  or  any  bids,  and  if  said  bids  are  rejected  said 
bonds  shall  again  be  advertised ;  all  moneys  arising  from  premiums  on 
the  sale  of  said  bonds,  as  well  as  the  principal,  shall  be  credited  to  the 
fund  on  account  of  which  the  bonds  are  issued  and  sold. 
§  2.     This  act  shall  take  effect  on  its  passage. 

An  Act  to  require  the  registration  of  bonds  with  sinking  fund  trustees,  in 
cities  of  the  first  grade  of  the  first  class. 

[Passed  and  took  effect  April  »,  1S89:  86  v.  174.] 

[9438]  §  I.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Boods  to  be 
That  in  cities  of  the  first  grade  of  the  first  class,  all  bonds  issued  by  ceSln'StiMl 
the  city  shall,  before  the  said  bonds  become  valid  in  the  hands  of  any 
purchaser,  be  registered  in  the  office  of  the  sinking  fund  trustees,  and 
shall  bear  the  stamp  of  said  board  of  sinking  fund  trustees,  containing 
the  words  "registered  in  office  of  sinking  fund  trustees,"  signed  by 
the  clerk.  The  register  shall  show  date  of  issue,  for  what  purpose 
issued,  'rate  of  interest,  amount  of  issue,  when  due,  interest  where 
payable. 

[9439]  §  2.     The  provisions  of  this  act  shall  not  apply  to  bonds  is-  Exacptka*. 
sued  prior  to  the  passage  of  this  act. 

§  3.    This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


CHAPTER  37.* 


Stt  alta  ]  ax^rt  ttf. 


PUBLIC  DEBT. 


Sbctioh 

9440,  Certificates  to  be  issued  to  redeem  cer. 
tain  of  state  funded  debt ;  rate  of  in- 
terest. 

944X.  Sale  of  same ;  application  of  proceeds ; 
place  of  payment. 


Sbction 

944a.    Place  of  sale;  advertising  bids ;  esel 


9443- 


of  certificates ;  interest. 
Debt  not  to  be  increased. 


An  Act  to  provide  for  refunding  at  a  lower  rate  of  interest  so  much  of  tJu 
funded  debt  of  the  state  as  becomes  payable  December  31,  1886. 

(Passed  and  took  effect  April  17,  1885 :  83  v.  139.] 

[9440]  §  I.  Be  it  enacted,  etc..  That  the  commissioners  of  the  sinking  fn'o'^tlTwii'.. 
fund  of  flie  state  of  Ohio  be  and  they  hereby  are  authorized  and  em-  sued"  redeem 


*  For  other  acts,  now  practicalW  obsolete,  relating  to  the  public  debt,  refunding,  etc^  see  59 
'▼•  33i  7t  "*'  >4»  78  V.  34, 80  V.  97.  These  acts  may  also  be  found  in  former  editions  of  the  Revised 
Sututes. 


certain  of  the  state 
funded  debt ;  rate 
of  interest. 
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powered  to  make  and  issue  in  due  form  of  law,  at  the  times  and  in  the 
manner  hereinafter  specified,  certificates  of  the  funded  debt  of  the  state 
of  such  numbers  and  amount  as  shall  be  sufficient  to  redeem  an  equal 
number  and  amount  of  the  certificates  of  the  funded  debt  of  the  state 
payable  on  the  thirty-first  day  of  December,  1886,  and  thereafter  re- 
deemable at  the  pleasure  of  the  state.  Such  certificates  may  be  made 
redeemable,  payable  at  such  times  after  being  issued  not  beyond  the 
first  day  of  January,  1917,  as  in  the  judgment  of  said  commissioners 
may  be  most  convenient  and  advantageous  for  the  final  redemption  and 
payment  of  the  principal  and  of  the  payment  of  the  interest  thereon  by 
the  state.  The  rate  of  interest,  not  to  exceed  five  per  cent,  per  annum, 
shall  be  clearly  expressed  on  the  face  of  each  certificate.  The  faith  of 
the  state  of  Ohio  is  hereby  irrevocably  pledged  that  the  value  of  the 
certificates  of  the  funded  debt  hereby  authorized  to  be  issued,  shall  in 
nowise  be  impaired  or  diminished  by  any  enactment  or  authority  of 
this  state. 
Sale  of  same:  [94111  §  2.  That  the  sinking  fund  commissioners  are  hereby  authorized 
proceedsTpUc*  ^^  ^^  ^'^'^  dispose  of  any  of  the  bonds  authorized  by  this  act,  at  not 
of  paya.e'nt.  less  thai)  their  par  value,  and  the  proceeds  arising  from  the  sale  thereof, 
shall  be  applied  to  the  redemption  of  the  outstanding  certificates  of  in- 
debtedness of  the  state,  payable  on  the  31st  day  of  December,  1886, 
and  thereafter  redeemable  at  the  pleasure  of  the  state;  and  the-eertifi- 
Ccites,  or  the  proceeds  hereby  authorized,  shall  be  used  for  no  other 
purpose  whatsoever.  The  principal  and  interest  of  said  certificates  as 
a  whole,  or  in  part,  shall  be  payable  at  the  treasury  of  the  state  of 
Ohio,  or  at  the  agency  of  the  state  in  the  city  of  New  York,  as  may 
be  determined  by  the  commissioners. 
Place  of  sale;  ad-  19^2]§3.  That  in  addition  to  the  provisions  of  section*  241  of  the 
TertUing  for  bids;  Revised  Statutes,  the  said  bonds  shall  be  offered  for  sale  at  the  office 
certificSetfor**  of  the  commissioners  of  the  sinking  fund,  at  Columbus,  and  the  com- 
payaWe"*"' ''°*  missioners  shall  advertise  for  bids  or  proposals,  for  the  taking  thereof 
in  the  cities  of  Cincinnati,  Cleveland,  Columbus  and  New  York,  in 
like  manner  and  for  the  same  period  of  time  as  provided  for  in  said 
section  241,  or  the  commissioners  of  the  sinking  fund,  if  in  their 
opinion  it  should  be  most  advisable  for  the  interest  of  the  state,  sub- 
ject, however,  to  the  approval  of  the  governor  of  the  state,  may  con- 
tract with  the  holder  of  any  certificate  or  certificates  of  said  funded 
debt  of  the  state,  payable  on  the  thirty-first  day  of  December,  1886, 
and  thereafter  redeemable  at  the  pleasure  of  the  state,  for  the  exchange 
of  any  portion  or  all  of  the  certificates  of  said  funded  debt  for  the  cer- 
tificates of  the  funded  debt  authorized  by  this  act,  and  receive  the  sur- 
render of  the  same,  and  in  lieu  thereof  deliver  to  said  holder  of  said 
certificate  or  certificates  an  equal  number  and  amount  of  the  certificates 
of  the  funded  debt  authorized  by  this  act.  And  said  commissioners 
shall  make  the  necessary  equalization,  transfers,  registry  and  cancella- . 
tion,  with  the  necessary  accounts  and  registry  of  the  issues  and  trans- 
fers, payment  of  interest  and  final  payment  and  redemption  of  the 
principal  of  said  certificates  on  their  books.  The  interest  on  all  such 
certificates  issued  under  this  act  shall  be  made  payable  semi-annually 
in  each  year  after  the  issuing  thereof,  until  the  final  redemption  and 
payment  of  the  principal. 
Debt  not  to  be  [9443]  §  4-  Nothing  herein  provided,  however,  shall  be  .so  construed 
""**"  ■  as  to  permit  any  increase  of  the  public  debt. 

i^  5.       This  act  shall  be  in  force  and  take  efifect  from  and  after 
the  date  of  its  passage. 
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CHAPTER  38. 
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SSCTIOH 

d  an 
Disposition  of  records,  etc.;  where  office 


9445- 

9446. 
9447- 
9448- 

9449- 
9450. 

945a. 

9453 

9454- 
9455- 
9456- 


9457- 
9458- 

94S9- 
9460. 

9461. 
9463. 
9463- 
9464. 
9465- 

94«6. 

9467. 

9468. 
9469 

9470. 


947"- 

9472. 


9473. 
9474- 

9475- 
9476. 

9477. 
9478. 
9479- 

9480. 
9481. 
948*. 
9483- 


Auditor  of  state  to  be  bad  agent. 
Disposi 
kept. 


Governor  to  make  deeds,  etc. 

Transfer  of  books,  papers,  etc. 

Land  agent  not  to  purchase ;  penalty, 
etc. 

How  lands  sold  to  actual  settlers. 

Deed. 

Agent  may  administer  oaths,  etc. 

Return  of  sales,  etc.;  payment  of  pro- 
ceeds. 

Death  of  purchaser  before,  etc, 

Price  reduced. 

Repeals. 

As  to  volunteers  in  war;  time  of  com- 
mencemenc  of  residence  extended; 
how  deed  obtained. 

Correction  of  entries. 

Remedy  of  purchaser,  when  purchase  is 
void. 

Register  authorized  to  administer  oaths ; 
testimony,  forms,  fees,  etc. 

Appraisement  of  state  lands  not  hereto- 
fore appraised. 

Return  of  appraisement. 

Subject  to  entry  at  appraisement. 

Relief  of  former  purchasers. 

When  lands  to  be  sold. 

Lands  omitted  from  appraisement ;  sale, 
etc.,  afterward. 

Repeals. 

Field  notes  of  surveys  of  ''Congress 
lands"  to  be  recorded;  copies. 

Compensation  for  making  record. 

How  title  of  state  to  Wabash  and  Eric 
canal  lands  proved. 

Records  relating  to  lands  in  Ohio  Com- 
pany's purchase  to  be  deposited  in  re- 
corder's office. 

Copies  made  evidence. 

Assent  of  state  to  trust  of  Congress 
lands  for  endowment  of  agricultural, 
etc.,  colleges,  etc. 

Sale  of  land  scrip. 

Assistant  to  commissioners;  terms  of 
sale. 

Transfer  of  scrip  to  purchaser. 

Compensation  to  county  auditors  and 
treastircrs. 

Annual  report  to  governor. 

How  money  received  and  applied. 

Interest  on  moneys  received;  how  ap- 
plied. 

How  agricultural  fund  maybe  reduced. 

Penalty  for  trespass  on  state  lands. 

Prosecutions  by  indictment. 

Occupants  of  lands  on  islands  of  Great 
Miami  river  entitled  to  preference,  etc. 


Section 

9484.    Freeholders  to  be  appointed  to  1 

praise  certain  lands  in  Athens  coun^ 
when  leases  expire  ;  former  lessee. 

Lands  to  be  appraised  every  seven 
years. 

Compensation  of  appraisers. 

Who  to  administer  oaths  to  appraisers.^ 

When  deed  shall  be  prima  facie  evi- 
dence. 

Proceeds  of  sate  of  swamp  lands  to  go 
to  common  school  fund;  how  funded 
and  interest  distributed. 

Proof  of  certain  rents  and  interests  dis- 
pensed with. 

Original  surrender  or  proof  dispensed 
with  in  some  cases. 

Trustees  may  sue  for  injuries  to  school 
lands. 

Certain  sales  di  section  16  confirmed. 

Register  of  Virginia  military  lands  ap- 
pointed, etc. 

Vacancy,  how  filled ;  removal. 

Owners  of  unsurrendered  school  lands 
permitted   to  present   leases,   etc.,   to 
register  J  duty  of  register. 
9497      Re-appraising  lands. 
9490.    Seal  for  register's  office;  when  to  be 
used. 

Payment  for  expenses  for  making  sur* 
vey,  etc.:  fees  of  register.  ^ 

Books  and  stationery;  abolishing  office 
of  register. 

Auditor  of  state  to  prepare  accounts  of 

f>ersons  holding  leases  of  certain  school 
ands  and  send  to  county  treasurer. 
County    treasurer    to    collect    interest 

charged  against  said  lands  and  settle 

with  auditor  of  state. 
Treasurer  to  certify  list   to  auditor  of 

state  of  persons  who  refuse  to  pay; 

persistent  refusal  to  forfeit  lease. 
Auditor  to  pay  money  to  treasurer. 
Treasurer  to  give  notice  to  lea.seholders 

that  he  will  receive  interest  due. 
Persons   may  pay  principal  of  amount. 

due  and  receive  deed. 
Auditor  of  state  to  deliver  to  treasurer 

of  state  copies  of  bids,  and  settle  as  in 

other  cases. 
Must    keep    account   of    fees    and   ex- 
penses and  pay  same. 
Certain   state  officers  may  contract  for 

complete  and  correct  record  of  entries, 

f>lats,  etc.,  of  Virginia  military  district 
ands  for  auditor  of  state's  office. 
Trustees  of  Ohio  State  University  may 
make  certain  deeds. 
9511.     Duty  of  auditor  of  state  as  to. 


9485. 

9486. 

9487. 
9488. 

9489- 


9490. 

949>- 

949a- 

9493. 
9494. 

9495- 
9496- 


9499. 
9500. 


9SOI. 


9503. 


9503. 


9504- 
9505. 

9506. 

9507. 


9508. 
9509. 


9510. 


An  Acf^  to  abolish  the  office  of  commissioner  of  the  state  land  office  cU  De- 
fiance j  to  provide  for  the  sale  of  lands  to  actual  settlers,  at  said  office^ 
and  to  create  the  office  of  land  agent. 

[Passed  and  took  effect  May  x,  1854:  53  v.  lao.] 

[9444]  §  I.     Beit  enacted  by  the  General  Assembly  of  the  ^ate  of  Ohio,  ^."ilJJd'^eBu**  " 


'Sections  i.  a,  and  3,  as  originally  passed,  abolished  the  office  of  commissioner  of  the  state 
land  office  at  Defiance,  and  created  the  office  of  land  agent,  prescribing  his  duties,  etc.;  by  the 
act  amending  these  three  sections,  as  shown  above,  the  ditties  of  said  land  a 
ferred  to  the  auditor  of  state. 


I  agent  were  trans- 
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se«  Sup.  That  the  office  of  land  agent  at  Defiance,  as  created  by  the  provisions 

of  the  act  entitled  "  an  act  to  abolish  the  office  of  commissioner  of  the 
state  land  office  at  Defiance,  to  provide  for  the  sale  of  lands  to  actual 
settlers,  at  said  office,  and  to  create  the  office  of  land  agent,"  passed 
May  I,  1854,  be  and  the  same  is  hereby  abolished,  and  the  auditor  of 
state  is  hereby  authorized  and  directed  to  perform  all  the  duties  de- 
volved on  said  land  agent  by  the  act  to  which  this  is  amendatory. 
\As  amended  April  12,  1858:  55  v.  74.] 
DUposttion  of  [9445]  §  2.     That  said  land  agent  is  hereby  required  and  directed 

records,  etc.  jq  make  report  to  the  auditor  of  state,  within  thirty  days  from  the 

passage  of  this  act,  of  all  sales  by  him  made  since  he  has  held  said 
office,  and  he  shall  at  the  same  time  deliver  to  said  auditor  all  books, 
wh      ffice  keot   Paper's,  rccords,  and  documents,  of  whatever  kind,  pertaining  to  said 
ere  o  ce  e  .  ^gj^^^  ^^  y^  ^^  g^^j  auditor  carcfully  preserved  in  his  office  at  Colum- 
bus.    \  As  amended  April  \2,  1858:  55  v.  74.] 
Governor  to  make       [9446]  §  3.     That  the  govemor  be  and  he  is  hereby  authorized  and 
deeds,  etc  required  to  execute  and  deliver  deeds  to  the  holders  of  certificates  of 

purchase  issued  for  any  lands  bjr  the  several  state  land  offices,  at  Defi- 
ance, under  the  several  acts  requiring  the  valuation  and  sale  of  the 
lands  belonging  to  the  state  of  Ohio,  upon  presentation  of  such  cer- 
tificates and  application  therefor.  \As  amended  April  12,  1858: 
55  V.  74-] 
Transfer  of  book*,  [9447]  §  4.  That  the  land  commissioner  of  the  state  land  office, 
papers,  etc  at  this  time  acting,  shall  deliver  over  all  the  books,  papers,  and  all 

other  property  belonging  to  his  office,  to  such  person  as  may  be  ap- 
pointed land  agent  under  this  act. 

[94481  §  5.     That  any  person  holding  the  office  of  land  agent,  shall 
pifrchJe.'  **         not  purcnase,  or  enter,  or  be  in  any  manner  interested,  either  directly, 
or  indirectly,  by  himself,  agent,  or  clerk,  or  any  other  person  what- 
ever, in  the  purchase  of  any  lands  belonging  to  the  state,  or  which 
may  hereafter  be  ceded  to  the  state,  and  subject  to  sale  at  the  office 
of  which  he  is  the  agent ;  and  any  land  agent  hereafter  appointed. 
Penalty,  and  Mit    agreeably  to  the  provisions  of  this  act,  violating  any  of  the  provisions 
therefor.  ^  ^^  same,  shall,  for  every  such  offense,  forfeit  and  pay  the  sum  of 

one  thousand  dollars,  and  be  removed  from  office,  upon  proof  thereof 
being  made  to  the  governor,  whose  duty  it  shall  be  forthwith  to  remove 
said  agent;  that  the  fine  shall  be  recovered  by  civil  action',  in  the 
name  of  the  state  of  Ohio,  which  action  shall  be  brought  in  the  county 
wherein  said  land  office  is  situate ;  and  the  amount  recovered  in  said 
action  shall  be  paid  into  the  state  treasury,  by  the  prosecuting  attorney 
of  such  county ;  and  it  is  hereby  made  the  duty  of  such  prosecuting 
attorney  of  such  county,  to  prosecute  in  behalf  of  the  state,  all  actions 
under  the  provisions  of  this  section,  for  which  service  he  shall  be 
allowed  a  reasonable  compensation,  to  be  audited  and  allowed  by  the 
auditor  of  stote,  and  paid  out  of  the  money  recovered  in  such  actions. 
Hovr  lands  sold  to  [94491  §  6.  That  said  land  shall  be  sold  to  actual  settlers  only,  at 
actual lettiera.  seveuty-five  per  cent,  below  the  appraised  value  respectively;  pro- 
vided, that  .any  person  who  applies  to  purchase,  for  actual  settlement, 
any  of  said  land,  at  said  reduction,  shall,  before  any  certificate,  or 
other  evidence  of  purchase  or  entry,  is  issued  to  him  or  her,  by  said 
land  agent,  make  and  subscribe  an  affidavit  that  it  is,  bona  fide,  his  or 
her  intention  to  enter  upon  and  improve  the  said  tract  so  purchased, 
within  twelve  months  from  and  after  said  purchase,  and  that  he  or  she 
has  not  made  said  purchase  for  the  purpose  of  speculation,  but  for  the 
purpose  of  procuring  a  home  for  himself,  or  herself  and  family ;  and 
that  he  or  she  is  not  the  owner  of  any  other  lot  or  tract  of  land  what 
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ever ;  which  affidavit  shall  be  witnessed  by  the  land  agent,  and  pre- 
served by  him  with  the  records  of  his  office ;  and  no  person  who  may 
apply  to  purchase,  shall  be  permitted  to  purchase  more  than  one 
quarter  of  a  section  of  land,  as  aforesaid. 

[9450]  §  7.  That  so  soon  as  the  purchaser  shall  actually  reside  De«>. 
upon  the  tract  by  him  or  her  purchased,  at  any  time  not  exceeding 
eighteen  months  from  the  date  of  such  purchase,  and  prove  to  the  satis- 
faction of  the  land  agent,  the  fact  of  his  or  her  residence  upon  such 
tract,  it  shall  be  the  duty  of  the  land  agent  to  certify  the  same  to  the 
governor,  and  upon  the  receipt  of  such  certificate  of  proof,  that  the 
purchaser  does  actually  reside  upon  his  or  her  tract,  so  purchased  as 
aforesaid,  it  shall  be  the  duty  of  the  governor  to  issue,  or  cause  to  be 
issued  and  delivered,  a  deed  for  the  tract  so  purchased. 

[9451]  §  8.     That  the  affidavits  required  to  be  made  by  this  act,  may  Age„t  may  tO- 
be  made  and  subscribed  before  the  agent,  who  is  hereby  authorized  to  n»ni»ter  oatb*, 
administer  oaths  in  such  case ;  or  before  any  officer  having  by  law  a 
general  authority  to  administer  oaths;  for  administering  which  oath, 
the  said  land  agent  shall  be  allowed  to  receive  the  sum  of  twenty- 
five  cents. 

[9452]  §  9.     That  it  shall  be  the  duty  of  said  land  agent  to  make  Re,„„  of  saio, 
return  of  all  the  sales  of  land  made  by  him,  as  such  agent,  and  pay  etc.,  and  payment 
over  to  the  treasxuer  of  the  state  all  moneys  received  by  him  for  the  °  ?""=«*«'»• 
lands  so  sold,  and  fully  settle  with  the  auditor  of  state,  as  often  as  once 
in  three  months,  and  at  such  time,  oftener  than  three  months,  as  the 
auditor  may  direct ;  and  the  said  kind  agent  shall  be  governed  by  the 
instructions  of  the  said  auditor  of  state,  in  relation  to  the  time  and 
manner  of  paying  over  such  moneys,  making  returns,  and  settling  with 
said  auditor,  and  the  keeping  of  the  books  of  his  office. 

[9453]  §  10.     That  in  the  event  of  the  death  of  any  purchaser,  Effect  of  death  of 
betore  the  expiration  of  eighteen  months  from  the  time  of  his  or  her  J"/'''"*''  •>*'"*• 
purchase,  there  has  been  a  failure  to  actually  reside  upon  the  tract,  by 
him  or  her  so  purchased,  the  title  shall,  in  such  case,  vest  in  the  heirs 
and  legal  representatives  of  such  purchaser. 

[9454]  §  II-  That  the  appraisement  of  lands  now  subject  to  entry  Price  ndaatd. 
or  sale,  at  the  state  land  office,  and  all  lands  which  may  hereafter  be 
ceded  to  the  state,  by  any  law  of  congress,  which  have  been  hereto- 
fore appraised,  in  pursuance  of  law,  at  more  than  two  dollars  per  acre, 
is  hereby  reduced  to  the  sum  of  two  dollars  per  acre,  and  shall  be  sold 
to  actual  settlers,  at  seventy-five  per  cent,  reduction,  agreeably  to  the 
sixth  and  seventh  sections  of  this  act. 

[9455]  §  1 2.  That  the  act  passed  February  eighth,  eighteen  hun-  Act  npeaUd: 
dred  and  forty-seven,  entitled  "an  act  to  establish  the  price  of  the  4S*.  ji. 
Miami,  Wabash,  and  Erie  and  Ohio  canal  lands,  and  to  secure  their 
sale  to  actual  settlers,"  and  the  act  amendatory  thereto,  passed  March 
23,  A.  D.  1850,  and  the  act  to  abolish  the  offices  of  register  and  re- 
ceiver of  the  state  land  office,  at  Defiance,  to  regulate  the  sale  of  lands 
at  said  office,  and  to  create  the  office  of  land  commissioner,  passed 
April  16,  A.  D.  1852,  and  the  act  supplementary  thereto,  passed  Janu- 
ary 12,  A.  D.  1853,  [be]  and  the  same  are  hereby  repealed.  si  r.  J93. 
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An  Act  supplementary  to  "an  act  to  abolish  the  office  of  commissioner  of 
the  state  land  office  at  Defiance,  to  pi  wide  for  the  sale  of  land  to  actuai 
settlers  at  said  office,  and  to  create  the  office  of  land  agent,"  passed  May 
I,  i8S4- 

(Passed  and  took  effect  April  lo,  1863 :  S9  v.  43.] 

As  to  volunteers  [9456]  §  I.  Be  it  enactcd by  t/u  General  Asscmbfy  of  the  Stotc  of  Ohio, 
trac'lV'comme'nce-  That  whcncver  any  person  who  shall  have  purchased  lands  under  the 
ment  of  residence  provisions  of  the  act  to  which  this  is  supplementary,  shall  enlist  or  be 
employed  in  the  actual  service  of  the  United  States  or  of  the  state  of 
Ohio,  as  a  volunteer  in  the  present  war  or  rebellion,  before  havmg 
settled  upon  said  lands,  the  time  of  the  commencement  of  his  actual 
residence  on  the  land  so  entered  by  him,  and  of  his  improvement 
thereon,  shall  be  extended  to  eighteen  months  from  the  time  of  his 
discharge  from  such  service ;  and  if  within  eighteen  months  from  the 
time  of  his  discharge,  as  aforesaid,  said  purchaser  shall  prove,  to  the 
satisfaction  of  the  auditor  of  state,  the  fact  of  his  residence  upon  such 
tract,  it  shall  be  the  duty  of  the  auditor  of  state  to  certify  the  same  to 
the  governor,  and  upon  the  receipt  of  such  certificate  of  proof  that 
the  said  purchaser  does  actually  reside  upon  his  tract  so  purchased,  as 
aforesaid,  it  shall  be  the  duty  of  the  governor  to  issue  or  cause  to.be 
issued  and  delivered  a  deed  for  the  tract  so  purchased,  in  conformity 
to  the  provisions  of  the  act  to  which  this  is  supplementary :  provided, 
the  provisions  of  this  act  shall  not  extend  to  any  purchaser  whose 
term  of  eighteen  months  shall  have  expired  after  the  time  of  purchase, 
and  before  the  time  of  his  being  mustered  into  service,  as  aforesaid. 
§  2.     This  act  shall  take  effect  upon  its  passage. 


extended. 


How  deed  ob- 
taioed. 


Correctioa  of 
entries. 


r- 


Remedy  of  pur- 
chaser^  when  pur. 
chase  u  void. 


An  Act  to  provide  for  the  correction  of  errors  in  making  entries  of  land  at 

the  land  offices. 

[Passed  and  took  effect  January  39.  1844 ;  4a  v.  6.] 

[9467]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  whenever  a  purchaser  of  public  lands  shall  have  purchased,  at 
any  land  office  in  this  state,  a  tract  of  land  different  from  that  he  in- 
tended to  purchase,  and  shall  desire  to  have  his  entry  corrected,  he 
shall  make  application  for  that  purpose,  by  himself  or  legal  representa- 
tives, to  the  register  of  the  land  office,  and  if  it  shall  appear  from  tes- 
timony satisfactory  to  the  register  and  receiver  of  public  moneys  that 
an  error  has  been  made,  the  said  register  and  receiver  shall  report  the 
case,  with  the  testimony,  and  their  opinion  thereon,  to  the  auditor  of 
state,  who  shall  have  power  to  direct,  if  in  his  opinion  it  shall  be 
proper,  that  the  purchaser  shall  be  at  liberty  to  withdraw  the  entry  so 
erroneously  made,  and  that  the  motley  which  had  been  paid  shall  be 
applied  to  the  purchase  of  other  lands  in  the  same  district :  provided 
that,  in  reference  to  all  sales  made  prior  to  the  passage  of  this  act,  ap- 
plication shall  be  made,  as  provided  for  by  this  section,  within  two 
years  after  the  passage  of  this  act ;  and  in  reference  to  all  sales  or  en- 
tries hereafter  made,  application  shall  be  made  within  two  years  from 
the  date  of  such  sale  or  entry. 

[9458]  §  2.  That  whenever  a  tract  of  land  shall  have  been  pur- 
chased from  the  state  of  Ohio,  the  purchase  whereof  is,  or  may  be 
void,  by  reason  of  a  prior  sale  thereof  by  the  state  of  Ohio,  or  by  the 
United  States,  or  for  lack  of  title  thereto  in  the  state  of  Ohio,  or  from 
any  other  cause  whatever,  said  purchaser,  or  the  legal  representatives 
of  said  purchaser,  or  purchasers,  shall  be  entitled  to  re;>:iyiiie:n  of  any 
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sum  or  sums  of  mone^  paid  for  or  on  account  of  said  land,  on  making 
proof  to  the  satisfaction  of  the  auditor  of  the  state  of  Ohio,  that  the 
same  was  erroneously  sold ;  and  the  auditor  is  hereby  authorized  and 
required,  on  surrender,  by  said  purchaser,  or  his  legal  representative, 
of  the  certificate  of  purchase,  deed,  or  other  evidence  of  title  by 
which  he  or  they  claim  to  hold,  and  propose  release  to  the  state,  to 
issue  his  warrant  upon  the  treasurer  of  state  for  the  repayment  of  such 
sum  or  sums  of  money,  paid  as  aforesaid,  with  interest  thereon  at  the 
rate  of  six  per  centum  per  annum,  from  the  date  of  said  illegal  sale. 

[9459]  §3.     That  the  register  of  any  land  oflSce  is  hereby  author-  Register  tLnthm- 
ized  to  administer  oaths  in  relation  to  the  correction  of  errors  made  at  Sf^"  »d«"'u»t«r 
that  office,  and  that  in  no  instance  shall  the  testimony  of  an  applicant 
for  a  change  of  entry,  without  corroborating  testimony,  be  sufficient  to 
sustain  said  application ;  and  that  the  auditor  of  state  shall  forward 
to  each  of  the  land  offices  in  this  state  a  copy  of  this  act,  with  such  forms 
as  he  shall  direct  relative  to  taking  testimony,  releases  to  the  state,  T«tiinoiiy,  form*, 
etc. :  provided,  that  said  registers  are  hereby  expressly  forbidden  to  two jnweluiig' 
receive  any  fee  or  fees  for  administering  said  oaths,  or  reducing  said  •«"">»»• 
depositions  to  writing. 

§  4.     That  this  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  provide  for  the  sale  of  the  remaining  canal  lands  belonging  to 

the  state  of  Ohio. 

tPassed  and  took  effect  April  s,  1866:  63  v.  t^o.) 

[9460]  §  1 .  Beit  enacUd  by  the  General  Assembly  of  the  StaU  of  Ohio,  ^S™»«~^  •* 
That  the  governor  is  hereby  authorized  and  required  to  appoint  an 
Appraiser  to  appraise  all  lands  belonging  to  the  state  of  Ohio  not  here- 
tofore appraised,  and  return  to  the  office  of  the  auditor  of  state,  ex- 
cept those  lying  in  Franklin  county,  or  such  as  are  used  or  intended 
for  the  purposes  of  the  canal,  or  for  leases  of  water  power  connected 
therewith,  whose  compensation  shall  be  three  dollars  per  day  and 
traveling  expenses,  to  which  appraiser  the  auditor  of  state  shall  fur- 
nish a  list  of  all  such  lands  for  appraisement. 

[9461]  §  2.     That  it  shall  be  the  duty  of  said  appraiser,  immedi-  Rctam  of  ap. 
ately  after  receiving  said  list,  to  proceed  to  appraise  such  lands,  and  p'""*"*"'- 
make  due  return  thereof  to  the  auditor  of  state. 

[9463]  §  3.     That  upon  return  of  such  appraisement,  said  lands,  subject  to  entry  at 
including  those  heretofore  appraised,  shall  be  subject  to  entry  at  the  «ppra»ement. 
office  of  the  auditor  of  state  at  their  appraised,  value. 

[9463]  §  4.  That  the  purchasers  of  land  from  the  state  under  the  ^'"^^  former 
laws  heretofore  in  force,  for  the  sale  of  such  lands  below  their  ap-  *"""  *"' 
praised  value  to  actual  settlers,  and  who  are  unable  to  make  the  neces- 
sary proofs  of  improvement,  and  settlement  under  the  requirements 
of  the  aforesaid  acts,  shall  have  the  right  themselves,  their  heirs  and 
assigns,  to  enter  said  lands  at  their  appraised  value,  deducting  the 
amount  already  paid  thereon  to  the  state. 

[9464]  §  5.     That  in  case  any  of  the  aforesaid  lands  shall  remain  when  lands  to  be 
unsold  for  a  period  of  two  years  from  the  passage  of  this  act,  the  same  "'"*• 
shall  be  sold  by  the  auditor  of  state  for  the  best  price  that  can  be  ob- 
tained therefor. 

[9465]  §  6.     That  if  the  auditor  of  state  shall  at  any  time  ascer-  ^^^^^^  omitted 
tain  that  any  land  which  should  have  been  appraised  under  the  pro-  from  appraisement 
visions  of  this  act  shall  have  been  omitted  in  the  list  required  to  be  apDraised'^d'' 
furnished  by  the  first  section  of  this  act,  he  shall  cause  the  same  to  be  «>". 
appraised  and  sold  as  hereinbefore  provided. 
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Repeali. 


Field  notes  of 
surveys  of 
"Congress  lands' 
to  be  recorded, 
and  copies  evi- 
dence. 


Compensation  for 
making  record. 


How  title  of  the 
state  to  Wabash 
and  Erie  canal 
lands  proved. 


[9466]  §  7.     That  all  acts  or  parts  of  acts  inconsistent  with 
provisions  of  this  act  be  and  the  same  are  hereby  repealed. 
§  8.     This  act  shall  be  in  force  from  and  after  its  passage. 


the 


An  Act  to  provide  for  making  permanent  records  of  certain  surveys  in  the 
office  of  the  secretary  of  state. 

(Passed  and  took  effect  April  5,  1866 :  63  v.  133.] 

[9467]  §  I  ■  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
..  That  the  secretary  of  state  be  and  he  is  hereby  authorized  to  employ 
some  competent  person  to  record  in  permanent  volumes,  for  preserva- 
tion and  reference,  the  field  notes  of  the  surveys  of  the  tract  de- 
nominated "Congress  lands,"  lying  north  of  the  Greenville  treaty 
line,  west  of  the  Muskingum  river,  and  south  of  the  "  Connecticut 
reserve."  Said  volumes  to  be  duly  paged,  and  the  townships  indexed, 
in  a  manner  similar  to  the  later  records  of  surveys  in  the  western  parts 
of  the  state,  deposited  in  the  office  of  the  secretary  of  state.  Said 
records  shall  be  carefully  compared  with  the  original  field  notes  and 
records,  and  duly  certified  as  correct  by  the  secretary  of  state. 
Copies  of  said  records,,  or  any  portion  of  them,  with  the  official  cer- 
tificate of  the  secretary  of  state,  as  prescribed  by  law,  shall  be  re- 
ceived as  legal  evidence  in  all  courts  within  this  state. 

[9468]  §  2.  The  price  to  be  paid  for  recording  and  comparing 
said  records,  and  indexing  the  townships,  shall  not  exceed  ten  cents 
per  100  words;  and  the  sum  of  three  hundred  dollars  is  hereby  ap- 
propriated for  defi-aying  the  expenses  thereof 

§  3.     This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  regulate  the  admission  of  testimony  and  dispense  with  proof  in 

certain  cases. 

(Passed  and  took  effect  March  10,  1S43 :  41  v.  51.] 

[9469]  §1.  Be  tt  enacted  by  the  General  Assembly  of  the  State 
of  Ohio,  That  in  all  civil  actions  and  criminal  prosecutions,  when- 
ever it  shall  be  material  in  such  action  or  prosecution,  in  sup- 
port of  the  same,  to  prove  that  the  state  of  Qhio  has  title 
to,  or  is  in  f)ossession  of,  any  section,  tract,  lot,  or  parcel  of  land, 
granted  by  an  act  of  congress  entitled  "an  act  to  grant  a  certain  quan- 
tity of  land  to  the  state  of  Indiana,  for  the  purpose  of  aiding  said  state 
in  opening  a  canal  to  connect  the  waters  of  the  Wabash  river  with 
those  of  Lake  Erie,"  passed  March  second,  one  thousand  eight  hun- 
dred and  twenty-seven,  and  which  were,  by  the  state  of  Indiana,  trans- 
ferred to  the  state  of  Ohio,  by  a  joint  resolution  of  the  general 
assembly  of  the  said  state  of  Indiana,  approved  February  first,  one 
thousand  eight  hundred  and  thirty-four,  the  certificate  of  the  secre- 
tary of  the  state  of  Ohio,  under  the  seal  of  the  state,  setting  forth 
that  such  section,  tract,  lot,  or  parcel  of  land,  belongs  to  the  state 
of  Ohio,  shall  in  all  such  actions  and  prosecutions  be  sufficient  prima 
facie  evidence  that  the  tide  to  such  section,  tract,  lot,  or  parcel  of 
land  IS  in  the  state  of  Ohio,  and  that  the  said  state  of  Ohio  is  in 
possession  thereof,  any  law  or  usage  to  the  contrary  notwithstanding. 
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An  Ad  for  the  preservaiumof  the  books,  plats,  records,  and  official  correspond- 
ence containing  evidence  of  title  to  lands  in  the  "  Ohio  Company's 
Purchase,"  and  to  make  copies  of  the  same. 

[Passed  April  15,  and  took  eSeci  May  I,  1857:  54  v.  119.J 

S^Vi^^^x.  Be  it  enacted,  etc..  That  William  Rufus  Putnam  and  Will-  Records  reiatipe 
iam  S.  Ward,  of  Washington  county,  Ohio,  be  and  the  same  are  •?  '»»<•»  >«  o^'o 
hereby  authorized  to  collect  all  books,  plats,  records,  and  official  cor-  chwe  mI)!  d^' 
respondence  relating  to  titles  to  lands  within  the  "Ohio  Company's  Jteorfe,"-" office 
Purchase,"  now  in  the  possession  of  said  William  Rufus  Putnam,  and 
arrange  the  same  and  have  them  properly  bound;  after  which  they 
shall  deposit  the  same  in  the  recorder's  office  of  said  Washington 
county,  and  the  said  William  Rufus  Putnam  and  William  S.  \Vard 
shall  receive  such  compensation- for  their  services,  not  exceeding  two 
hundred  dollars,  as  may  be  allowed  by  the  commissioners  of  said 
county:  provided,  that  such  books,  plats,  records,  and  correspondence 
shall  not  be  so  deposited  in  the  recorder's  office,  nor  shall  said  Putnam 
and  Ward  be  paid  for  their  services  in  arranging  and  preparing  the 
same,  until  such  books,  plats,  and  other  papers  shall  have  been  sub- 
mitted to  the  insp>ection  of  the  county  commissioners  and  prosecuting 
attorney  of  Washington  county,  and  by  them  be  approved  and  accepted ; 
and  the  sum  of  two  hundred  dollars  is  hereby  apppropriated  to  carry 
out  the  provisions  of  this  [act],  payable  out  of  any  funds  that  may  be 
levied  for  that  purpose  by  the  commissioners  of  Washington  county  on 
the  order  of  the  auditor  of  said  county,  in  accordance  with  the  cer- 
tificate and  direction  of  said  commissioners. 

[94711  §2.  Copies  from  said  books,  plats,  records,  and  official  cor- copies  made  ew- 
respondence  shall,  after  the  same  have  been  deposited  in  the  re-  dene*- 
corder's  office  of  Washington  county,  according  to  the  requirements  of 
this  act,  duly  certified  by  the  recorder,  be  received  in  all  the  courts 
of  Ohio  as  evidence,  in  all  cases  in  which  said  original  books, 
papers,  and  official  correspondence  would  be  competent  testimony 
upon  the  same  rules  and  subject  to  the  same  conditions,  that  copies 
of  deeds  and  other  records  in  said  office  are  now  received  in  said 
courts:  prdvided,  that  the  commissioners  of  the  county  of  Washington 
may  fix  the  rates  to  be  charged  for  alt  examinations  and  certified 
copies  of  such  records,  plats,  books,  and  correspondence,  and  the 
amounts  so  paid  for  such  examinations  shall  be  by  the  auditor  paid 
into  the  treasury  of  said  county. 

• 
An  Act  to  accept  an  act  of  congress  approved  July  2,  1862,  entitled  "an 
act  donating  lands  to  the  sroeral  states  and  territories  which  may  pro- 
vide colleges  for  the  benefit  of  agriculture  and  the  mechanic  arts." 

|Pa:>!.cd  and  took  effect  February  9,  181)4:  61  v.  7.) 

Whereas,  By  an  act  of  congress  approved  July  second,  one  thou-  Actof  congrew 
sand  eight  hundred  and  sixty-two,  it  is  provided  as  follows :  ?he°endfwment'of 

'^^Be  it  enacted,  by  the  Senate  and  House  of  Representatives  of  tJu  United  agricultural  and 
States  of  America  in  Congress  assembled.  That  there  be  granted  to  the  "„'!  t?"srac""' 
several  states  for  the  purposes  hereinafter  mentioned,  an  amount  of  cepted,  etc. 
public  land  to  be  apportioned  to  each  state  a  quantity  equal  to  thirty 
thousand  acres  for  each  senator  and  representative  in  congress,  to 
which  the  states  are  respectively  entitled  by  the  apportionment  under 
the  census  of  eighteen  hundred  and  sixty :  provided,  that  no  mineral 
lands  shall  be  selected  or  purchased  under  the  provisions  of  this  act. 
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"Sec.  2.  That  the  land  aforesaid,  after  being  surveyed,  shall  be 
apportioned  to  the  several  states  in  sections  or  subdivisions  of  sections 
not  less  than  one  quarter  of  a  section,  and  whenever  there  are  public 
lands  in  a  state  subject  to  sale  at  private  entry  at  one  dollar  and 
twenty-five  cents  per  acre,  the  quantity  to  which  said  state  shall  be 
entitled  shall  be  selected  from  such  land  within  the  limits  of  such  state, 
and  the  secretary  of  the  interior  is  hereby  directed  to  issue  to  each  of 
.  the  states  in  which  there  is  not  the  quantity  of  public  lands  subject  to 
sale  at  private  entry  at  one  dollar  and  twenty-five  cents  per  acre,  to 
which  said  state  may  be  entitled,  under  the  provisions  of  this  act,  land 
scrip  to  the  amount  in  acres  for  the  deficiency  of  its  distributive  share, 
said  scrip  to  be  sold  by  said  states,  and  the  proceeds  thereof  applied 
to  the  uses  and  purposes  prescribed  in  this  act,  and  for  no  other  use  or 
purpose  whatsoever:  provided,  that  in- no  case  shall  any  state  to  which 
land  scrip  may  be  thus  issued,  be  allowed  to  locate  the  same  within  the 
limits  of  any  other  state  or  of  any  territory  of  the  United  States ;  but 
their  assignees  may  thus  locate  said  land  scrip  upon  any  of  the  unap- 
propriated lands  of  the  United  States  subject  to  sale  at  private  entry, 
at  one  dollar  and  twenty-five  cents  per  acre ;  and  provided,  further, 
that  not  more  than  one  million  acres  shall  be  located  by  such  assignees 
in  any  one  of  the  states;  and  provided,  fiurther,  that  no  such  location 
shall  be  made  before  one  year  from  the  passage  of  this  act. 

"Sec.  3.     That  all  the  expenses  of  management,  superintendence 
and  taxes,  from  date  of  selection  of  said  lands,  previous  to  their  sales, 
and  all  expenses  incurred  in  the  management  and  disbursement  of  the 
moneys  which  may  be  received  therefrom,  shall  be  paid  by  the  states 
'  to  which  they  may  belong  out  of  the  treasury  of  said  states,  so  that  the 

entire  proceeds  of  the  sale  of  said  lands  shall  be  applied  without  any 
diminution  whatever  to  the  purpose  hereinafter  mentioned. 

"Sec.  4.  That  all  moneys  derived  from  the  sale  of  the  lands  afore- 
said by  the  state  to  which  the  lands  are  apportioned,  and  from  the 
sales  of  the  land  scrip  hereinbefore  provided  fof,  shall  be  invested  in 
stocks  of  the  United  States,  or  of  some  other  safe  stocks,  yielding  not 
less  than  five  per  centum  upon  the  par  value  of  said  stocks,  and  that 
the  moneys  so  invested  shall  constitute  a  perpetual  fund;  the  capital  of 
which  shall  remain  forever  undiminished  (except  so  far  as  may  be  pro- 
vided in  section  fifth  of  this  act),  and  the  interest  of  which  shall  be 
inviolably  appropriated  by  each  state  which  may  take  and  claim  the 
benefit  of  this  act  to  the  endowment,  support,  and  maintenance  of  at 
least  one  college,  where  the  leading  objects  sh^U  be,  without  exclud- 
ing other  scientific  and  classical  studies,  and  including  military  tactics, 
to  teach  such  branches  of  learning  as  are  related  to  agriculture  and 
the  mechanic  arts,  in  such  a  manner  as  the  legislatures  of  the  states 
may  respectively  prescribe,  in  order  to  promote  the  liberal  and  prac- 
tical education  of  the  industrial  classes  in  the  several  pursuits  and 
professions  of  life. 

"Sec.  5.  That  the  grant  of  land  and  land  scrip  hereby  authorized, 
shall  be  made  on  the  following  conditions,  to  which,  as  well  as  to  the 
provisions  hereinbefore  contained,  the  previous  assent  of  the  several 
states  shall  be  signified  by  legislative  act: 

"  First — If  any  portion  of  the  fund  invested,  .as  provided  by  the  fore- 
going section,  or  any  portion  of  the  interest  thereon,  shall  by  any  action 
or  contingency,  be  diminished  or  lost,  it  shall  be  replaced  by  the  state 
to  which  it  belongs,  so  that  the  capital  of  the  fund  shall  remain  forever 
undiminished,  and  the  annual  interest  shall  be  regularly  applied  with- 
out diminution  to  the  purposes  mentioned  in  the  fourth  section  of  this 
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act,  except.that  a  sum  not  exceeding  ten  per  centum  upon  the  amount 
received  by  any  state  under  the  provisions  of  this  act  may  be  expended 
for  the  purchase  of  lands  for  sites  or  experimental  farms  whenever 
authorized  by  the  respective  legislatures  of  said  states. 

"Second — No  portion  of  said  fund,  nor  the  interest  thereon,  shall  be 
applied  directly  or  indirectly  under  any  pretense  whatever,  to  the  pur- 
chase, erection,  preservation,  or  repair  of  any  building  or  buildings. 

"Third — Any  state  which  may  take  and  claim  the  benefit  of  the  pro- 
visions of  this  act,  shall  provide  within  five  years  at  least  not  less  than 
one  college  as  described  in  the  fourth  section  of  this  act,  or  the  grant 
to  such  state  shall  cease,  and  said  state  shall  be  bound  to  pay  the 
United  States  the  amount  received  of  any  lands  previously  sold,  and 
that  the  title  to  purchase  under  the  state  shall  be  valid. 

"Fourth — An  annual  report  shall  be  made,  regarding  the  progress 
of  each  college,  recording  any  improvements  and  experiments  made, 
with  their  costs  and  results,  and  such  other  matters  including  state 
industrial  and  economical  statistics  as  may  be  supposed  useful ;  one 
copy  of  which  shall  be  transmitted  by  mail  free,  by  each,  to  all  other 
colleges  which  may  be  endowed  under  the  provisions  of  this  act,  and 
also  one  copy  to  the  secretary  of  the  interior. 

"Fifth — When  lands  shall  be  selected  from  those  which  have  been 
raised  to  double  the  minimum  price,  in  consequence  of  railroad  grants, 
they  shall  be  computed  to  the  states  at  the  maximum  price,  and  the 
number  of  acres  proportionally  diminished. 

"Sixth — No  state  while  in  condition  of  rebellion  or  insurrection 
against  the  government  of  the  United  States,  shall  be  entitled  to  the 
benefits  of  this  act. 

"Seventh — No  state  shall  .be  entitled  to  the  benefits  of  this  act, 
unless  it  shall  express  its  acceptance  thereof  by  its  legislature  within 
two  years  from  the  date  of  its  approval  by  the  president. 

"Sec.  6.  That  land  scrip  issuec)  under  the  provisions  of  this  act, 
shall  not  be  subject  to  location  until  after  the  first  day  of  January,  one 
thousand  eight  hundred  and  sixty-three. 

"Sec.  7.     That  the  land  officers  shall  receive  the  same  fees,  for  , 
locating  land  scrip  issued  under  the  provisions  of  this  act,  as  are  now 
allowed  for  the  location  of  military  bounty  and  land  warrants,  under 
existing  laws:  provided,  their  maximum  compensation  shall  not  be 
thereby  increased. 

"Sec.  8.  That  the  governors  of  the  several  states  to  which  scrip 
shall  be  issued  under  this  act,  shall  be  required  to  report  annually  to 
congress  all  sales  made  of  such  scrip  until  the  whole  shall  be  disposed 
of,  the  amount  received  for  the  same,  and  what  appropriation  has  been 
made  of  the  proceeds."    Therefore, 

[9472]  §1.  Be  it  enacted,  etc..  That  the  assent  of  said  state  is  hereby  Assent  of  th« 
signified  to  the  aforesaid  act  of  congress,  and  to  all  the  conditions  Jhe'trust '''° '* 
and  provisions  therein  contained,  and  the  faith  of  the  state  of  Ohio  See  as  v.  519. 
is  hereby  pledged  to  the  performance  of  all  such  conditions  and  pro- 
visions. 

§  2.        This  act  shall  take  effect  and  be  in  force  from  and  after  its 
ptassage. 

An  Act  to  provide  for  the  sale  of  land  scrip,  and  other  purposes. 

[Passed  and  took  effect  April  13, 1865 :  62  v.  189.] 

[94731  §  i.  Be  it  enacted,  etc..  That  the  auditor,  treasurer,  and  secre- 
tary of  state  are  hereby  authorized  and  directed  to  advertise,  as  often 
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as  they  may  deem  the  same  advisable,  and  in  such  lona  <as  to  them 
may  seem  proper  and  necessary  to  the  prompt  disposition  of  the  land 
scrip  received  from  the  United  States  for  the  establishment  of  an  agri- 
cultural and  mechanical  college  or  colleges  in  the  state  of  Ohio,  for 
proposals  for  the  purchase  of  the  same,  in  quantities  not  less  than  one 
hundred  and  sixty  acres,  such  proposals  for  purchase  to  be  made  either 
to  said  auditor,  treasurer,  and  secretary  of  state,  or  to  the  auditor  and 
treasurer  of  any  county  of  the  state,  subject  to  the  limitations  and  re- 
strictions from  time  to  time  fixed  by  said  auditor,  treasurer,  and  secTv,- 
tary  of  state,  not  inconsistent  with  this  act     \As  amended  April  5,  1866 : 

63^-  139] 

[9474]  §  2.  Said  auditor,  treasurer,  and  secretary  of  state  are  hereby 
authorized  to  sell  or  cause  to  be  sold  said  land  scrip  at  the  best  price 
they  can  obtain  for  the  same,  and  to  employ  a  suitable  person  or  per- 
sons to  aid  them  in  making  such  sales,  and  to  pay  to  such  persons  such 
commissions  on  sales  made  by  them,  as  they  may  deem  adequate  to 
secure  prompt  and  vigorous  efforts  to  effect  sales.  And  they  are 
further  authorized  to  accept  propositions  for  the  purchase  of  said  scrip 
in  quantities  not  less  than  fifty  thousand  acres  of  land,  on  terms  of 
payment  of  not  less  than  one-fourth  in  hand,  and  the  remainder  in 
payments  not  more  extended  than  one-fourth  in  two  years,  one-fourth 
in  four  years,  and  the  remaining  one-fourth  in  six  years;  or  in  quanti- 
ties of  not  less  than  ten  thousand  .acres  of  land,  on  the  following 
terms  of  payment:  Not  less  than  one-fourth  in  hand,  and  the  remain- 
der in  payments  not  more  extended  than  one-fourth  in  one  year,  one- 
fourth  in  two  years,  and  the  remaining  one-fourth  in  three  years,  with 
interest  on  the  deferred  payments  from  the  date  of  purchase;  and  the 
deferred  payments  to  be  secured  by  mortgage  upon  real  estate  situate 
within  the  state  of  Ohio,  or  deposit  of  the  bonds  of  this  state  or  of  the 
government  of  the  United  States :  provided,  also,  that  all  contracts  to 
pay  commissions  on  sales,  or  for  the  sale  of  scrip  on  time,  shall  be  ap- 
proved by  the  governor,  in  writing,  before  the  same  shall  be  valid  and 
binding  on  the  state.     [As  amended  April  5,  1866 :  63  v.  139.] 

[9476]  §  3.  Upon  the  acceptance  of  proposals,  and  payment  thereon, 
the  party  entitled  thereto  shall  receive  from  said  officers  the  amount 
of  scrip  so  purchased,  with  a  certificate  that  he  has  duly  purchased 
and  paid  for  the  same;  and  on  presentation  of  the  same  to  the  gov- 
ernor, he  shall  execute  the  necessary  transfer  of  the  scrip,  in  accord- 
ance with  the  regulations  provided  by  the  general  land  office  therefor. 
[9476]  §  4.  The  auditor  and  treasurer  of  each  county  in  the  state  shall 
jointly  receive  for  such  service  as  they  may  perform  under  this  act,  in 
accordance  with  their  instructions  from  the  auditor,  treasurer,  and  sec- 
retary of  state,  a  sum  equal  to  five  per  centum  on  all  moneys  received 
and  paid  over  by  them  upon  the  first  three  hundred  and  twenty  acres 
of  scrip  sold,  three  per  cent,  on  all  moneys  so  received  and  paid  over 
for  the  next  three  hundred  and  twenty  acres  sold,  and  one  per  cent 
on  all  receipts  for  sales  after  six  hundred  and  forty  acres  have  been 
sold ;  and  it  is  hereby  made  the  duty  of  the  auditor  and  treasurer  of 
each  county  in  the  state  to  perform  such  services  as  may  be  required 
of  them  by  the  auditor,  treasurer,  and  secretary  of  state,  under  this 
act;  and  the  aforesaid  county  officers  shall  be  paid  by  the  auditor  of 
state  out  of  the  money  hereinafter  appropriated  for  such  purpose. 

[9477]  §  5.  Said  auditor,  treasurer,  and  secretary  of  state,  shall, 
annually,  on  the  first  Monday  of  December,  make  to  the  governor  a 
full  and  explicit  report  of  all  their  proceedings,  and  of  the  proceed- 
ings of  county  auditors  and  treasurers,  under  this  act,  which  report  the 
governor  shall  communicate  to  the  general  assembly  at  the  next  ensu- 
ing session  thereof     \As  amended  April  t^,  1866: 63  v.  139.] 
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[9478]  §  6.  All  money  received  from  the  sale  of  land  scrip  shall  be  How  money  re- 
paid into  the  state  treasury,  and  shall  be  appropriated  and  used  by  the  "^l\^^ 
commissioners  of  the  sinking  fund  for  the  reduction  and  payment  of 
the  other  public  debt  of  the  state. 

[9479]  §  7.  Upon  the  amount  of  money  so  received  for  the  sale  of  i„,erest  on 
scrip  appropriated  for  and  to  be  used  in  the  reduction  of  the  other  moneys  received, 
public  debt  of  the  state,  as  aforesaid,  there  shall  be  allowed,  and  paid 
semi-annually  on  the  first  days  of  July  and  January  in  each  year,  inter- 
est at  the  rate  of  six  per  cent,  per  annum ;  which  shall  be  appropriated 
as  provided  in  the  act  of  congress  approved  July  2d,    1862,  "to  the  How  interest  to 
endowment,  support  and  maintenance  of  at  least  one  college,  where  the  ^  »ppi>«i. 
leading  object  shall  be — without  excluding  other  scientific  and  classical 
studies,  and  including  military  tactics — to  teach  such  branches  of  learn- 
ing as  are  related  to  agriculture  and  the  mechanic  arts;"  and  for  the 
prompt  and  regular  payment  of  said  interest,  the  preservation  and  ap- 
propriation of  said  fund,  and  the  strict  observance  and  fulfillment  of 
the  act  of  congress  before  referred  to,  the  faith  of  the  state  is  hereby 
irrevocably  pledged. 

[9480J  §  8.  The  commissioners  of  the  sinking  fund  are  hereby  author-  F"'"'  commis«io» 
ized  and  empowered,  as  fast  as  the  sinking  fund  will  enable  them  to  do  so,  the  uric'uiturai 
to  reduce  the  debt  called  the  "agricultural  fund,"  by  the  purchase  of  ^"^t  '''"*"'' 
stocks  of  the  United  States  or  of  this  state,  yielding  not  less  than  six 
per  centum  upon  the  par  value  of  said  stocks,  which  stocks,  when  so 
purchased,  shall  be  transferred  to  the  "state  of  Ohio,  in  trust  for  the 
agricultural  college,"  and  shall  be  deposited  with  the  treasurer  of  state, 

■and  when  so  purchased,  transferred,  and  deposited,  shall,  to  the  ex- 
tent of  the  amount  paid  for  such  stocks,  reduce  the  debt  hereby  created 
and  denominated  the  "agricultural  fund." 

'      §9  to  15-     {Repealed  April  5,  1866 :  63  v.  140.] 

An  Act  to  prevent  trespasses  upon  lands  belonging  to  the  state  of  Ohio,  and 
further  to  prescribe  the  duties  of  the  superintendent  of  the  state  house. 

.  (Passed  and  look  effect  May  16, 1868:  65  v.  215.] 

[9481]  §  1.  Be  it  enacted,  etc.,  That  if  any  person  shall,  without  author-  penalty  for  wes- 
ity,  enter  upon  any  land  belonging  to  the  state  of  Ohig,  or  held  in  ^3/"  *•"*• 
trust  by  the  state,  and  cut  down  any  standing  timber,  or  shall  remove 
therefrom  any  stone  or  timber,  the  same  being  the  property  of  the 
state,  shall  be  deemed  guilty  of  a  misdemeanor,  and  every  person  so 
offending  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  ex- 
ceeding fifty  dollars,  and  be  imprisoned  in  the  jail  of  the  proper  county, 
any  time  not  exceeding  ten  days. 

S  2.     [Repealed  April  27,  1872  :  69  v.  170.] 

[9482]  §  3.    All  prosecutions  under  the  provisions  of  this  act,  shall  be  Prosecutions  by 
by  indictment  in  the  court  of  common  pleas  of  the  proper  county.        indictment. 
§  4.       This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  in  relation  to  islands  in  the  Great  Miami  river. 

(Passed  and  toolt  effect  March  12, 1870:  67  v.  17.) 

[9483]  §  I.  Be  it  enacted,  etc..  That  in  the  case  of  such  islands  in  the  occupants e»- 
Great  Miami  river,  belonging  to  the  state  of  Ohio,  or  any  state  lands  titled  to  prefer- 
adjacent  thereto,  which  are  in  the  actual  and  exclusive  occupancy  of  '""' '"" 
any  person  or  |)ersons  who  have  made  improvements  thereon,  or  of 
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their  heirs  or  assigns,  such  occupants  thereof  shall  have  the  preference 
right  to  enter  the  same  at  seven  dollars  and  fifty  cents  per  acre,  on 
making  proof  of  the  facts  to  the  satisfaction  of  the  auditor  of  state,  and 
paying  for  the  land  within  six  months  from  the  passage  of  this  act, 
and  deeds  shall  be  executed  and  delivered  for  the  tracts  so  entered  as 
usual  in  entries  of  canal  lands. 

§  2.       This  act  to  take  effect  from  its  passage. 
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An  Act  to  provide  for  the  leasing  and  re-leasing  of  certain  lands  in  Athens 

county,  Ohio. 

(Passed  and  took  effecl  March  30,  187.'> :  72  v.  173.) 

[9484] %i'  Be  it  enacted,  etc. ,  That  the  trustees  of  township  eleven, 
range  fourteen,  Ohio  Company's  purchase  in  Trimble  township,  Athens 
county,  Ohio,  shall,  immediately  after  the  passage  of  this  act,  when- 
ever any  lease  of  any  school  land  in  section  numbered  sixteen,  or  in 
ministerial  section  number  twenty-nine,  in  said  Trimble  township,  shall 
terminate  and  expire  by  its  terms,  ap|X)int  three  disinterested  freeholders 
of  the  county,  not  residents  of  or  owning  land  in  said  township,  whose 
duty  it  shall  be,  within  ten  days  after  such  appointment,  to  appraise 
under  oath  the  lands  and  premises  described  in  such  lease  or  leases  so 
expired,  and  shall  file  their  appraisement,  signed  by  them,  in  the  ofBce 
of  the  clerk  of  such  township,  and  thereafter  the  said  trustees  shall,  at 
a  time  and  place  to  be  by  them  fixed,  and  of  which  notice  shall  be 
given  by  posting  five  notices  in  as  many  public  places  in  said  township, 
not  less  than  ten  nor  more  than  fifteen  days  prior  to  such  leasing,  pro- 
ceed to  re-lease,  to  the  highest  and  best  bidder,  such  land  for  a  term 
of  seven  years  from  the  first  day  of  March  next  following  the-  expira- 
tion of  such  former  lease  or  leases,  but  at  not  less  than  five  per  cent" 
annually  upon  the  appraised  value  of  said  land;  but  if  any  former  les- 
see shall  bid  for  a  new  term  six  per  cent,  per  annum  upon  the  said  ap- 
praised value,  then  such  former  lessee  shall  have  preference  over  all 
other  bidders  for  the  land  covered  by  his  former  lease,  if  such  former 
lessee  shall  have  fully  complied  with  all  the  terms  of  his  or  her  former 
lease,  and  shall  not  be  in  arrears  for  rent. 

[9485]  §  2.  And  the  trustees  aforesaid  are  hereby  require*},  at  the  end 
of  every  se^'en  years  after  such  leasing,  under  this  act,  to  have  said  , 
lands  re-appraised  as  provided  for  in  section  one  of  this  act,  without 
reference  to  any  improvement  that  may  have  been  made  thereon,  save 
only  such  as  may  have  been  made  in  payment  of  rent  thereon,  and 
shall  re-let  the  same  to  the  former  lessees,  their  heirs  or  assigns  upon 
the  said  lessee,  or  his  or  her  heirs  or  assigns  bidding  to  pay  six  per 
cent,  per  annum  rent  upon  the  new  appraisement  in  this  section  pro- 
vided for;  and  if  such  lessee,  or  his  or  her  heirs  or  assigns,  shall  neg- 
lect or  refuse  to  bid  such  price,  then  such  trustees  shall  re-let  the  same 
to  the  highest  bidder,  but  at  not  less  than  five  per  cent  annually  upon 
the  appraised  value  of  such  land. 

[9486]  §  3.  The  appraisers  provided  for  in  this  act  shall  be  paid  like 
compensation  as  is  provided  by  law  to  be  paid  to  commissioners  in  pro- 
ceedings for  partition  of  real  estate,  out  of  the  treasury  of  the  township, 
by  order  of  the  trustees. 

[9487]  8  4-  The  township  clerk,  or  any  justice  of  the  peace  or  notary 
public,  shall  have  power  to  administer  oaths  to  such  appraisers. 
§  5.        This  act  shall  be  in  force  from  and  after  its  passage. 
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An  Act  to  dispense  with  proof  in  certain  eases. 

(Passed  and  took  effect  January  31, 1870:  67  v.  5.) 

[9488]  §  I.  Be  it  enacted,  etc..  That  whenever  it  shall  be  necessary,  ia  when  deed  shall 
any  civil  action  or  criminal  proceeding,  to  prove  the  title  of  the  state  ''J-jj^''"*  '*"'^- 
of  Oliio  to  any  lands  granted  by  an  act  of  congress  entitled  "an  act  to 
grant  a  certain  quantity  of  land  to  the  state  of  Indiana,  for  the  purpose 
of  aiding  said  state  in  opening  a  canal  to  connect  the  waters  of  the 
Wabash  river  with  those  of  Lake  Erie,"  passed  March  second,  one 
thousand  eight  hundred  and  twenty-seven,  and  which  were,  by  the 
state  of  Indiana,  transferred  to  the  state  of  Ohio  by  a  joint  resolution 
of  the  general  assembly  of  said  state  of  Indiana,  approved  February 
first,  one  thousand  eight  hundred  and  thirty-four,  and  such  lands  as 
have  been  or  may  hereafter  be  conveyed  by  the  state  of  Ohio,  to  any 
person  or  persons,  body  politic  or  corporate,  the  deed  of  the  state  of 
Ohio,  conveying  the  same,  shall  be  prima  facie  evidence  that  the  title 
to  the  land  conveyed  was  in  the  state  of  Ohio  at  the  time  of  the  exe- 
cution of  said  conveyance. 

§  2.       This  act  shall  take  effect  from  the  time  of  its  passage. 

An  Act  to  increase  the  general  fund  for  the  support  of  common  schools, 
established  by  the  sixth  section  of  the  cut  to  establish  a  fund  for  the 
support  of  common  schools,  passed  March  2,  1831,  by  the  appropria- 
tion of  tlie  proceeds  of  the  swamp  lands  to  that  fund. 

{Passed  March  M,  1851 :  49  v.  40.) 

[9489]  §  8505.  JJe  it  enacted,  etc. ,  That  the  net  proceeds  that  may  here-  p^^^^^  „,  ^,, 
after  be  paid  into  the  state  treasury,  from  the  sales  of  swamp  lands  of  swamp  lands  to  ^ 

granted  to  the  state  of  Ohio  by  act  of  congress  passed  September  28,  fchMffUlId!" 
1850,  be  and  the  same  is  hereby  appropriated  to  the  general  fund  for  ,' 

the  support  of  common  schools;  and  the  state  of  Ohio  is  hereby  pledged  tow  i  «.i 
to  pay  the  interest,  annually,  on  any  and  all  sums  of  money  which  may 
be  paid  into  the  state  treasury,  from  the  sales  of  said  lands,  from  the 

receipt  of  such  money  into  the  treasury  aforesaid;  and  the  interest  aris-  jjow  funded  and  ' 

ing  as  aforesaid  shall  be  funded,  annually,  until  the  first  day  of  January,  interest  dis- 
in  the  year  eighteen  hundred  and  fifty-five;  after  which  time  the  said  '"''"'**'■ 
interest  shall  be  annually  distributed  to  the  several  counties  in  this  state, 
in  ]iroportion  to  the  number  of  male  inhabitants  above  the  age  of  twenty- 
one,  as  the  law  shall  be  ascertained  for  the  apportionment  of  representa- 
tives ;  and  the  ])roportion  of  interest  due  to  each  and  every  such  county 

shall  be  distributed  for  the  support  of  common  schools,  in  the  respective  ."^ 

counties,  in  the  manner  prescribed  in  the  "act  to  provide  for  the  sup- 
port and  better  regulation  of  common  schools. "  [As  amended  March  5, 
1883  :  80  v.  39.] 

An  Act  relating  to  the  surrender  of  permanent  leases  to  Virginia  military 

school  lands. 

[Passed  and  took  effect  March  27,  1857:  54  V.  41.]  j' 

\^%(!f\%i.  Be  it  enacted,  etc^.    That  hereafter  in  application  for  the  sur-  ,_ 

render  of  permanent  leases  of  any  tract  or  parcel  of  land,  comprising  J'e'ni°s^a°nd'^fnt""  '  ' 

a  part  of  lands  commonly  known  as  the  "Virginia  Military  School  «t*|^dispcn»cd 
Lands,"  in  order  that  the  lessee,  or  assignee  of  the  original  lessee,  may  *"  '  -> 

be  vested  with  the  fee  simple  estate  in  such  tract  or  jjarcel  of  land,  it 
vol..  II — 46 
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Original  surren- 
der or  proof  diS' 
pensed  with  in 
some  cases 


shall  not  be  necessary  for  such  lessee  or  assignee  making  such  applica- 
tion, to  make  proof  of  the  payment  of  any  rents  or  interest  accruing 
under,  and  by  virtue  of  such  lease  upon  such  lands,  prior  to  the  year 
1830. 

[9491]  §  2.  That  the  register  of  the  Virginia  military  school  lands,  when 
such  applications  are  made,  upon  satisfactory  proof  that  the  original 
lease,  or  any  assignment  thereof,  of  any  tract  or  jjarcel  of  such  lands 
has  been  lost  or  destroyed  without  the  procurement,  and  against  the 
will  of  such  applicant,  may  issue  a  certificate  of  purchase,  as  is  now 
provided  by  law,  without  requiring  the  production  and  actual  surrender 
of  such  original  lease,  or  proof  of  such  assignment  of  the  same:  pro- 
vided, that  such  register  shall  not  in  any  such  case  issue  a  certificate 
of  purchase,  as  aforesaid,  unless  and  until  he  is  satisfied,  from  compe- 
tent testimony,  that  such  applicant  is,  in  good  faith,  the  owner  of  such 
leasehold  estate;  and  that  he  has  held  peaceable,  quiet,  and  undisputed 
possession  thereof  for  the  term  of  twenty-one  years  next  preceding  his 
said  application,  either  by  himself  or  his  immediate  lessor  or  lessors. 
§  3.        This  act  shall  be  in  force  from  and  after  its  passage. 


j4n  A(t  to  protect  scliool  lands. 

(Passed  April  S,  and  took  cSei.1  May  1,  1857:  M  v.  93.] 

t 

Trnitees  may  sue  [9^92]  §  I.  Be  it  enacted,  ftc.    That  the  trustees  of  any  township  hav- 
'"'"{"("'d  '**       '"8  school  lands,  whether  the  same  lie  in  such  township,  or  elsewhere, 
*"  '  may,  by  action  before  a  proper  court  in  their  own  names,  sue  and  re- 

cover in  any  existing  cause  of  action  arising  out  of  any  injuries  to  such 
lands,  pr  upon  any  cause  of  action  that  may  hereafter  arise  in  respect 
to  such  lands,  as  fully  as  if  such  lands  had  been  vested  in  fee  in  the 
trustees  of  such  township  from  the  time  such  ownership  commenced. 


Preamble. 


Certain  sales  of 
section  sixteen 
confirmed. 


An  Act  to  confirm  sales  made  by  the  trustees  of  the  civU  toxonships  of  sec- 
tion sixteen  and  other  lands  granted  by  congress  tn  lieu  thereof,  to 
purcliasers. 

[Passed  and  took  effect  April  5, 18S6;  53  v.  63.] 

Whereas,  In  many  counties  of  the  state  of  Ohio,  through  misap- 
prehension of  an  act  entitled  "  an  act  to  regulate  the  sale  of  ministerial 
and  school  lands,  and  the  surrender  of  permanent  leases  thereto,"  passed 
February  2,  1843,  also  of  an  act  entiUed  '-'an  act  to  regulate  the  sale 
of  school  lands,  and  the  surrender  of  permanent  leases  thereto,"  passed 
April  16,  1852,  the  trustees  of  the  civil  townships  have  sold  section 
sixteen  to  various  purchasers,  who  have  purchased  said  lands  in  good 
faith,  have  paid  the  purchase  money  and  taken  possession  of  said  lands, 
and  in  many  instances  made  large  improvements  on  the  same:  there- 
fore, in  order  to  cure  the  defects  in  the  titles  of  such  purchasers  to  such 
lands,  and  to  quiet  them  in  the  possession  thereof, 
[94931 5?  I.  Be  it  enacted,  etc..  That  such  sales  of  section  sixteen  in  the 
original  surveyed  townships  or  fractional  townships,  and  all  sales  of 
land  granted  by  the  congress  of  the  United  States,  in  lieu  of  said  sec- 
tion sixteen,  which  have  been  made  otherwise  in  conformity  with  the 
provisions  of  the  acts  recited  in  the  foregoing  preamble  be,  and  the 
same  are  hereby  confirmed;  and  such  purchasers  and  their  assignees 
and  heirs  at  law  shall  hold  the  purchases  so  by  them  made,  by  a  title  as 
good  and  valid  as  though  the  proceedings  for  such  sale  had  been  insti- 
tuted by  the  trustees  of  the  original  surveyed  or  fractional  townships. 
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An  Act  to  prmide  fcr  the  appointment  of  the  register  of  Vir^iiia  Military 

District  school  lands. 

(Passed  February  22, 1852:  SO  v.  108.} 

[9494]  §  I.  Be  it  enacted,  etc..  That  from  and  after  the  passage  of  this  Register  ap- 
act,  the  manner  of  appointing  the  register  of  the  Virginia  Military  Dis-  Pf'"ffi\^^.'""*  """ 
trict  school  land,  provided  for  by  the  first  section  of  an  act  entitled 
"an  act  directing  in  what  manner  certain  lands  granted  by  congress 
for  the  use  of  schools  in  the  Virginia  military  tract,  shall  be  surveyed 
and  disposed  of,  passed  February  17,  1809,"  shall  be  by  the  governor, 
by  and  with  the  advice  and  consent  of  the  senate;  which  register,  when 
so  appointed,  shall  hold  his  office  for  the  term  of  two  years,  and  until 
his  successor  shall  be  appointed  and  qualified;  and  shall  be  governed 
in  all  respects  by  the  laws  now  in  force  regulating  the  management  and 
sale  of  said  land,  and  be  liable  to  all  the  restrictions,  and  subject  to  all 
the  penalties  now  in  force  upon  that  subject. 

[9495]  §2.  Should   a  vacancy  happen  in  said  office  of  register,  by  yn'3"^^'"'^ 
death,  resignation,  or  otheryvise,  during  the  recess  of  the  general  as-  ernor. ''  '°*' 
sembly,  it  shall  be  the  duty  of  the  governor  to  appoint  some  person 
to  fill  such  vacancy,  which  appointment  shall  not  extend  beyond  the 
adjournment  of  the  next  session  of  the  general  assembly  thereafter: 
proviSed,  that  if  such  register  has  been  or  shall  hereafter  be  adjudged  Removal  for  id- 
insane,  the  governor  shall  have  power  to  remove  him  from  said  office,  ""'y- 
and  to  ajjpoint  some  other  suitable  person  ^to  said  office  for  the  unex- 
pired term  for  which  said  register  was  appointed,  under  the  provisions 
of  the  first  section  of  said  original  act  of  February  22,  1852.     [As 
amended  January  7,  1875  :  72  v.  14.] 

An  Act  to  autlwrize  the  register  of  Virginia  military  school  lands,  at  Mans- 
field, Ohio,  to  close  the  business  of  his  office. 

(Passed  and  took  effect  JunolO,  1879:  76  v-  U70 

[9496]  ^  1.  Beit  enacted,  etc. ,  That  the  owners  and  holders  of  any  unsur-  Ownen  of  unsur. 
rendered  school  lands  granted  by  an  act  of  Congress,  passed  March  2,  U^a'"^  '^"""h' 
A.  D.  1807,  appropriating  lands  for  the  use  of  schools  in  the  Virginia  to°preM™!eMei, 
Military  reservation,  in  lieu  of  those  theretofore  appropriated,  viz.,  jiMsfidd'a""* 
eighteen  townships  and  three  sections  of  land  lying  between  the  United 
States  Military  tract  and  the  Western  Reserve  tract  in  the  state  of  Ohio, 
upon  due  notice  being  given,  shall  be  permitted  to  present  to  the  regis- 
ter of  Virginia  military  school  lands,  at  Mansfield,  Ohio,  all  leases, 
quit-claim  deeds^  or  other  evidences  of  title,  or  receipts  for  1  the  pay- 
ment of  annual  interest  required  to  be  paid  by  them,  according  to  the 
terms  of  their  said  lease,  together  with  a  correct  description  of  said 
lands,  so  held  and  claimed  by  them,  whereupon  said  register  shall  Duty  of  register. 
prepare  a  complete  abstract  of  title  for  the  said  land  so  far  as  the  same 
can  be  made  from  the  records  in  his  said  office,  and  shall  record  the 
same  in  a  book  suitable  for  said  purpose,  to  be  furnished  by  the  auditor 
of  state. 

[9497]  §  2.  All  lands  so  as  aforesaid  found  by  said  register  to  be  so  Re-appraUing 
owned  apd  held,  and  which  are  by  law  required  to  be  re-appraised,  '*'"'*• 
shall  be  so  appraised  by  said  register  in  the  manner  required ;  and  all 
such  lands  which  are  by  law  not  required  to  be  again  re-appraised, 
may,  if  the  owners  and  holders  of  the  leases  therefor  desire,  be  sur- 
rendered within  one  year  from  the  passage  of  this  act  in  the  manner  ' 
now  prescribed  by  law. 
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Seal  ror  regi«CT*»  [9198]  §  3-  The  Said  register  shall  procure  a  seal  for  his  said  office, 
bf  uied!''""' '"     which  shall  not  exceed  one  and  one-quarter  inches  in  diameter,  on 
which  shall  be  engraved  the  coat  of  arms  of  the  state,  surrounded  by  the 
words,  "Register  of  Virginia  military  school  land,  Mansfield,  Ohio," 
an  impression  of  which  seal  he  shall  attach  to  all  abstracts  of  tide 
furnished  by  him  from  the  records  in  his  said  office. 
Payment  of  ex;      [9499]  §4-  The  cxpcnses  of  making  the  required  survey,  and  furnish- 
turvey.'etc?""""*  '"g  such  Icascs  and  quit-claim  deeds,  or  certified  copies  of  the  record 
of  the  same,  shall  be  paid  by  the  owner  and  holder  of  such  leases;  but 
for  the  services  rendered  by  the  said  register  for  recording  such  leases, 
quit-claim  deeds,  and  making  necessary  abstracts  of  the  same,  in  order 
to  procure  a  complete  chain  of  title  [for]  such  lands,  and  for  properly 
indexing  the  same  upon  his  records,  the  said  register  shall  be  entitled 
Fenof  the  regis-  to  charge  and  receive  the  following  fees,  viz.:   For  recording  all  papers 
'""  necessary  to  be  recorded,  ten  cents  for  every  one  hundred  words; 

which  shall  be  paid  to  him  upon  first  furnishing  to  the  auditor  of  state 
a  correct  itemized  statement  of  the  amount,  duly  verified  by  his  oath, 
and  upon  the  approval  of  such  account  by  the  auditor,  he  shall  draw 
his  warrant  on  the  treasury  for  the  amount. 
Books  and  liu-  [9500]  §  $.  The  auditor  of  state  shall  furnish  all  necessary  books  and 
tionery.  Stationery  for  the  proper  discharge  of  the  duties  of  said  register  as 

herein  required,  and  when  said  register  shall  have  procured  tl»e  sur- 
render of  all  such  leases  so  as  aforesaid  still  held  from  the  state  from 
such  as  desire  to  surrender  the  same,  and  shall  have  completed  a  sur- 
vey or  description  of  said  lands,  and  abstract  of  titles  to  the  lands  re- 
fused to  be  surrendered  by  the  owners  or  holders  thereof;  and  shall 
have  paid  into  the  treasury  all  money  coming  into  his  hands  by  virtue 
of  his  office,  before  his  term  of  office  expires ;  or  upon  the  expiration 
of  his  term  of  office,  he  shall  deposit  all  books  and  papers  in  his  posses- 
sion pertaining  to  said  office,  with  the  auditor  of  state,  and  thereupon 
of're''istcf  "*"  ^^  office  of  register  of  Virginia  military  school  lands  at  Mansfield  shall 
cease  and  determine ;  and,  thereafter,  any  further  duties  pertaining 
thereto  shall  be  discharged  by  the  auditor  of  state. 

§  6.        This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

An  Act  supplementary  to  the  act  entitled  '  ■  an  act  to  autltorize  (he  register  of 
Virginia  military  school  lands,  at  Mansfield,  to  close  the  business  of  his 
offiee,''  passed  June  lo,  1879. 

(l'as>ed  .ind  ic.k  effect  March  21,  1881 :  78  v.  65.) 

Audit"!  of  state     [9501]  §  I.  Be  it  cHactcd,  etc. ,  That  the  auditor  of  state,  in  addition  to 

coiTntVof'per-      the  duties  heretofore  imposed  upon  him  by  the  provisions  of  the  act 

sons  holding        (q  which  this  is  supplementary,  or  by  any  laws  now  in  force  in  regard 

school  lands  and    to  said  Virginia  military  school  lands,  shall  be  and  he  is  hereby  re- 

?KMure™'""''     quired  to  prepare  at  his  office  triplicate  accounts  of  all  interest,  charges, 

or  accounts  against  persons  holding  any  lease  or  leases  of  said  lands, 

located  in  the  several  counties  where  situated,  described  in  the  first 

section  of  the  act  to  which  this  is  supplementary,  to  contain  the  names 

of  the  several  lessees  in  alphabetical  order,  describing  such  Jands,  the 

number  of  acres  so  held,  the  amount  of  the  annual  interest  due  thereon, 

and  the  date  when  due,  and  shall  forward  one  of  said  copies  to  the 

treasurer  of  the  proper  county,  immediately,  in  case  the  same  has  not 

I  (9498]    For  deicriptioa  of  the  coat  of  aims  of  this  sute,  see  i  15,  vol.  i,  of  the  Revised 

Statutes. 
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been  paid,  and  hereafter  on  or  before  the  first  day  of  October  each 
year.  '  . 

[05U2J  §  2.  The  treasurer  of  such  county  shall  collect  the  interest  so  Coumy  treasure- 
charged  againt  such  lands,  from  the  holders  of  leases  or  their  assigns,  chargL"!ig^'"r' 
when  the  same  becomes  due,  giving  his  receipt  therefor,  and  shall  said  Tapds  and 
fully  account  for  the  money  so  received,  and  settle  with  the  auditor  ludltorof  state 
of  state  therefor,  paying  the  amount  so  collected  to  the  auditor  of  state  «i>"efor. 
at  the  time  of  making  his  semi-annual  settlement  in  August  each  year, 
retaining  for  his  services  in  said  collection  one  per  centum  of  all  moneys 
so  collected. 

[9d03J  §  3.  After  making  his  settlements  as  aforesaid  with  the  auditor  Treasurer  to  cer 
of  state,  said  treasurer  shall  certify  to  the  auditor  of  state  a  list  of  of^aU  <>}■"«-'" 
the  persons  holding  such  leases,  the  description  of  the  lands,  and  sons  who  refuse 
amount  of  interest  due  thereon,  who  refused  or  neglected  to  pay  the  '°  ■""" 
same;  whereupon  the  auditor  of  state  shall  immediately  proceed  to 
collect  the  same  as  now  provided  by  law;  and  in  case,  of  persistent  Lease  to  be  for- 
refusal  of  such  persons  to  pay  such  interest  due  the  state,  shall  pro-  pe'"fste"n"lfuML 
ceed  to  have  their  said  leases  forfeited,  and  such  lands  proceeded  with 
as  now  directed  by  law. 

[9504]  §  4-  The  auditor  of  state  shall,  so  soon  as  the  said  moneys  are  Auditor  to  pay 
paid  to  him  by  the  several  county  treasurers,  pay  the  same  into  the  U'^jj*)' <"  •■^•^»«- 
state  treasury  as  other  money  is  required  to  be  paid,  and  place  the 
same  to  the  credit  of  the  proper  fund  to  be  disposed  of  as  now  required 
by  law. 

[9505]  §  5.  The  treasurer  of  each  of  such  counties,  wherein  are  located  Treasurer  to  give 
such  lands,  at  the  time  of  giving  notice  of  the  amount  of  taxes  levied  hoidere'hw'iTe 
and  due  each  year,  shall  also  give  notice,  at  the  same  time,  and  in  the  will  receive  inter, 
same  manner,   that  he  will  also  receive  such  interest  due  from  the  " 
holders  of  leases  of  school  lands  within  such  county,  and  when  the 
same  will  become  due  and  payable. 

[9506]  §6.  When   any  person  desires  to  pay  the  principal  of  the  Persons  maj  pay 
amount  due  the  state  on  leases  heretofore  made  of  such  lands,  such  J|iJSun't"duCand 
person  is  hereby  authorized  to  pay  the  same  to  the  auditor  of  state,  and  receive  deed, 
shall  surrender  his  lease  therefor,  as  now  provided  by  law;  whereupon 
the  auditor  of  state  shall  prepare,  and  forward  to  such  person  or  per- 
sons, a  deed  of  conveyance  for  such  lands,  duly  executed  by  the  gov- 
ernor, which  money  the  auditor  of  state  shall,  when  so  as  aforesaid  paid 
to  him,  immediately  pay  into  the  state  treasury,  to  be  disposed  of  as 
now  required  by  law. 

[9507]  §7.  At  the  time  of  delivering  to  the  treasurers  of  the  several  Auditor  of  state 
counties,  copies  of  his  accounts  of  such  interest  due  from  lessees  of  „"«  or/i.\tc"'**' 
said  school  lands,  he  shall  also  deliver  to  the  treasurer  of  state  copies  kopjes  of  bid$,aftd 
thereof;  and  shall  at  his  first  settlement  with  the  treasurer  of  state,  after  case"' 
his  semi-annual  settlement  with  the  respective  county  treasurers  in  the 
month  of-August  each  year,  settle  for  the  same  and  compare  accounts 
with  the  treasurer  of  state,  as  to  the  amount  paid,  and  yet  due  thereon, 
in  the  same  manner  as  their  other  accounts  are  settled  and  compared ; 
and  in  no  event  shall  receipts  be  given  to  the  county  treasurers  for  the  , 
money  so  as  aforesaid  paid  by  them  to  the  auditor  of  state;  or  a  deed 
be  executed  by  the  governor,  until  the  money  has  been  actually  paid 
into  the  treasury  of  the  state,  and  the  receipt  of  the  treasurer  of  state 
exhibited  therefor. 

[9508]  §  8.  The  auditor  of  state  shall  keep  an  accurate  accotint  of  all  Auditor  of  state 
necessary  expenses  and  fees  paid,  in  the  collection  of  said  interest,  JJ  JeWa""" " 
and  in  the  performance  of  the  several  duties  required  to  be  performed  by  penses,  and  pay 
the  several  county  treasurers,  and  by  himself,  his  agents,  or  attorneys  in  ""* 
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securing  the  collection  of  said  interests,  and  protecting  the  rights  of 
the  state  in  said  land,  and  shall  draw  his  order  on  the  treasurer  of  state 
^r  all  such  reasonable  and  necessary  charges  and  expenses  not  other- 
'wise  iprovided  for  by  law,  to  be  paid  out  of  any  fund  in  the  state  treas- 
ury applicable  to  such  purposes. 

§  9.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  provide  a  complete  and  correct  record  of  the  entries,  plats  and 
surveys  of  the  Virginia  military  district  for  the  auditor  of  states  office. 


Certain  state  of* 
ficers  may  con- 
tract with  Samuel 
Kendrick  to  cor- 
rect, etc..  the 
records,  etc  ,  of 
the  Virginia  Mil- 
itary lands. 


Appropriation. 


Proviso. 


(Passed  and  took  effect  March  16,  1887:  84  v.  83.) 

[9509]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  governor,  auditor-of-state  and  attorney-general  are  hereby  au- 
thorized to  contract  with  Samuel  Kendrick,  late  deputy-surveyor  of 
the  Virginia  military  district,  for  correcting,  transcribing,  binding  and 
completing  the  records  of  the  entries,  plats  and  surveys,  and  other 
records  of  the  lands  contained  in  the  Virginia  military  district  of  Ohio, 
now  in  the  office  of  the  auditor  of  state ;  and  the  sum  of  five  thou- 
sand dollars  is  hereby  appropriated  out  of  any  money  not  otherwise 
appropriated  in  the  general  revenue  fund  for  that  purpose ;  provided, 
however,  that  said  officers  herein  designated  to  contract,  shall  be  first 
satisfied  that  the  said  Kendrick  has  the  means  and  power,  as  surveyor 
of  the  general  land  oflice  at  Chillicothe,  Ohio,  or  otherwise,  which 
shall  make  such  corrections  valid  in  law. 

§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  quiet  title  to  unpatented  lands  in  the  Virginia  military  district  tf 

Ohio. 

(Passed  and  took  effect  March  14, 18S9:  86  v.  93.] 

Preamble.  Whereas,  TTjc  United  States,  by  an  act  of  congress,  dated  Febm- 

ary  i8,  1871,  ceded  the  unsurveyed  lands  in  said  district  to  the  state 
of  Ohio ;  and 

Whereas,  The  general  assembly  of  Ohio,  by  act  of  March  26, 
1872,  ceded  said  lands  to  the  Ohio  state  university;  and 

Whereas,  It  was  supposed  at  the  time  of  the  passage  of  said  act  of 
cession,  that  the  legal  title  passed  only  to  such  laqds  as  had  not  been 
surveyed,  but  it  is  now  understood,  and  courts  have  been  holding  in 
many  actions  brought  by  said  university  to  reclaim  defective  sur\eys, 
that  the  legal  title  to  all  unpatented  lands  in  said  district  where  the 
survey  was  not  returned  to  the  general  land  office,  Washington,  D.  C, 
before  January  i,  1852,  is  now  m  said  university ;  therefore. 
Trustees  of  Ohio        [9510]  §  I.     Be  it  enacted  by  the  General  Assembfy  of  the  State  of  Ohio, 
aithorized"  m'Jke  That  as  soou  as  the  board  of  trustees  of  the  Ohio  state  university  ac- 
certain  deeds.        ccpts  the  provisions  hereinafter  made,  it  is  hereby  authorized  and  re- 
,    quired  to  execute  and  deliver  upon  demand,  a  deed  of  conveyance  to 
the  parties  in  possession  under  claim  of  title  of  any  unpatented  sur- 
vey or  part  thereof,  in  said  Virginia  military  district ;  provided,  how- 
ever, that  all  applicants  for  such  deed  must  furnish  said  trustees  with 
a  certified  copy  of  the  deed  under  which  they  claim,  and  if  required, 
a  certified  copy  of  the  unpatented  survey  in  which  their  lands  are  sit- 
uate, as  the  necessary  evidence  to  satisfy  the  board  that  the  same  has 
never  been  patented,  but  has  been  occupied  and  improved  by  the  said 
parties  in  possession  or  those  under  whom  they  claim  tii'.e.  for  more 
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than  twenty-one  years.  Provided,  also,  that  each  applicant  shall  pay 
the  board  of  trustees  the  sum  of  two  dollars,  as  the  cost  of  preparing 
and  executing  such  deed. 

[9511]  §  2.  The  auditor  of  state  shall  add  the  sum  of  one  d9llafbuty  of  «ttdlMt«l 
per  acre,  reckoned  by  the  number  of  acres  of  land  in  each  actual  sur-  ""*• 
vey  for  all  conveyances  so  made  to  that  part  of  the  Irreducible  debt  of 
the  state,  which  forms  the  endowment  of  said  Ohio  state  university ; 
provided,  that  in  cases  where  suit  has  been  brought  for  the  recovery 
of  said  lands,  persons  demanding  deeds  of  release,  shall  pay  all  court 
costs  of  such  suits.       * 

§  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


CHAPTER  39. 

PUBLIC   REVENUE. 


Section 

9512.  What  officers  to  make  account  of  re- 
ceipts and  disbursements  of  public 
money. 

Abstract  of  account  to  be  reported  an- 
nually to  auditor  of  state. 

Further  duty  of  auditor  of  state. 

Embezzlement,  breach  of  trust,  or  fraud 
in -other  of!iccs  to  be  reported  to  gov- 
ernor and  auditor  of  state :  such  omcer 


95<3- 


9514- 
95t5- 


Section 

to  be  arrested,  etc.;  vacancy;  how 
filled,  etc. 

9516.  Semi-annual  inspection  of  books,  etc.. 

of  officers  of  state ;  appointment  of  in- 
spector; his  duties;  ms  certificate  to 
auditor  of  state. 

9517.  Punishment  for  hindrance  or  obstructioo 

of  examination. 

9518.  State    revenue,   by   whom,  when   and 

where  to  be  paid. 


An  act  to  provide  for  the  publication  of  an  eucurate  and  detailed  statement 
of  the  receipts  and  expenditures  of  the  public  revenue. 

(Passed  March  14,  1853:  51  v.  498.]  * 

[9512]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  each  and  every  officer  or  agent  of  this  state,  who  may  be  what  officers  to 
charged  or  intrusted  with  the  receipts  or  disbursements  of  any  part  of  ""jfp^s  and°dii 
the  public  money  of  this  state,  shall  make  an  accurate  and  detailed  ac-  bursementsof 
count  of  all  such  money  by  him  received  or  paid  out,  in  which  the  '"'''''°  '">"*''• 
date  and  amount  of  his  several  receipts  or  disbursements,  the  person 
or  persons  from  whom  received,  or  to  whom  paid,  and  upon  what  ac- 
count, shall  be  accurately  stated. 

[9513]  §  2.     That  on  or  before  the  fifteenth  day  of  November,  in 
each  year,  every  such  officer  or  agent  shall  made  an  abstract  of  the  Abstract  of  the 
detailed  account  required  by  the  first  section  of  this  act,  which,  with  account  reported 

,  ^  J  •        ■      J  ^  1  ■  J    annually  to  the »« 

proper  vouchers  corresponding  in  date,  amount,  person  to  whom  paid,  ditor  of  sute. 
and  on  what  account,  with  the  several  receipts  and  disbursements  en- 
tered in  said  account,  and  report  said  abstract  and  vouchers  to  the 
auditor  of  state. 
i^S^  3  and  4.     \Repealed  June  20,  1879 :  Rev.  Stats.  §  7437,  %  28.] 
[9514]  §  5.     That  whenever  any  such  officer  or  agent  as  aforesaid.  Further  duty  of 
shall  have  reported  in  compliance  with  the  second  section  of  this  act,  "'''"'  °'  »""•  , 
the  auditor  of  state  shall  receipt  to  such  officer  or  agent  for  such  ab- 
stract of   account  and  corresponding  vouchers,   with  a  statement 
therein  of  the  aggregate  amount  appearing  to  have  been  received  or 
disbursed,  which  receipt  the  disbursing  officer  or  agent  shall  file  and 
preserve. 
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E:tibezzlement, 
breach  of  trust, 
<<r  fraud  in  other 
offices  to  be  re- 
ported to  gov-^ 
crnor  and  auditor 
of  state. 


Socb  officer  to  be 
arrested,  etc. 


Vacancy  in  office. 


How  filled,  etc. 


Semi-annual  in- 
spection of  books, 
etc'.,  of  officers  of 
state. 


Appointment  of 
inspector. 


HisdntiM. 


Ah  act  to  further  provide  for  the  better  regulation  of  the  receipt,  disburse- 
ment, and  safe  keeping  of  the  ptiblit  raenue. 

(Passed  April  12.  1958,  and  lonk  cffei-i  July  4   lS,'i.S:  .Vi  \.  W.) 

§§  I  to  II.     {Repealed  June  20,  \%^^^.  Rev.  Stats.  §  7437,  %  393.] 
[9515]  §  1 2.    That  if  at  the  time  of  any  inspection  and  examination  of 
the  office,  receipts,  books,  vouchers  and  business  of  any  toll  collector, 
receiver  of  sales  of  public  lands,  register  of  any  state  land  office,  or  any 
other  officer  or  agent  of  the  state,  or  person  having  an  office,  as  pro- 
vided by  this  act,  or  at  any  other  time,  the  inspector  of  such  office,  or 
any  other  person  or  persons,  shall  discover  any  evidence  of  embezzle- 
ment or  breach  of  trust,  as  described  in  this  act,  or  fraud  in  the  busi- 
ness transactions  or  records,  books  or  vouchers  of  any  such  office,  such 
inspector  or  other  person  shall  immediately  report  the  same  to   the 
governor  and  to  the  auditor  of  state ;  and  it  shall  be  the  duty  of  the 
governor,  or  in  his  absence  from  the  seat  of  government,  it  shall  be  the 
duty  of  the  auditor  of  state,  if  he  is  satisfied  of  the  truth  of  the  report 
so  made,  to  forthwith  order  the  arrest  of  such  collector,  or  receiver,  or 
register,  or  officer,  or  agent,  or  person   whose  official  functions  and 
powers  shall  thereupon  cease  and  determine,  and  such  office  or  agency 
shall  thereby  become  absolutely  vacant;  and  such  <;ollector,  or  receiver, 
or  register,  or  officer,  or  agent,  or  person,  shall  be  held  in  bonds  with 
good  security  in  an  amount  at  least  double  his  official  bonds ;  or  if  he 
has  given  no  official  bonds,  then  in  bonds  in  such  an  amount,  and  with 
such  good  security  as  shall  be  to  the  satisfaction  of  the  court  before 
which  proceedings  are  had,  to  abide  his  trial  on  the  charges  made 
against  him;  or  on  failure  to  furnish  such  bond  and  security  he  shall 
be  kept  in  safe  confinement  until  such  trial  be  had.     And  the  governor, 
immediately  on  such  arrest,  shall  proceed  to  appoint  some  competent 
and  trustworthy  person  to  fill  such  office  so  become  vacant,  who,  on 
being  qualified  by  having  given  bonds  and  taken  the  proper  oath  of 
office,  according  to  the  requirements  of  law,  shall  be  vested  with  all  the 
functions  and  powers,  and  be   subject  to  all  the  duties  and  liabilities 
of  such  collector,  or  receiver,  or  register,  or  officer,  or  agent,  or  person 
aforesaid. 

P  13,  14,  15.  [Repealed  June  20,  1879 :  Rev.  Stats.  %  7437,  %  393.1 
[9516]  §  16.  .A  ^''orough  and  critical  inspection  and  examination  shall 
be  made  as  often  as  once  in  every  six  consecutive  months,  or  oftener 
if  the  auditor  of  state  and  comptroller  of  the  treasury  shall  judge  neces- 
sary, of  all  the  receipts  and  business,  books  and  vouchers,  of  each  col- 
lector of  tolls,  and  each  receiver  and  each  register  of  the  state  land 
offices,  and  every  other  state  officer  or  agent  having  an  office  in  which 
the  business  of  the  state  is  attended  to,  done  or  performed,  or  re- 
quired to  be  attended  to,  done  or  performed.  And  for  this  purpose 
the  auditor  of  state,  with  the  concurrence  in  writing  of  the  comptroller 
of  the  treasury,  is  hereby  authorized  and  required,  as  often  as  once  in 
every  six  consecutive  months  in  each  year,  to  appoint  some  well  quali- 
fied and  trustworthy  accountant  or  accountants,  who  shall,  under 
instructions  to  be  furnished  him  or  them  in  writing  by  the  auditor  of 
state,  proceed,  without  having  given  any  previous  knowledge,  notice 
or  intimation  of  such  intended  inspection  and  examination,  to  the 
office  of  such  collector,  or  receiver,  or  register,  or  officer,  or  agent, 
and  enter  said  office  and  make  a  thorough  and  complete  inspection 
and  examination  of  the  books,  papers,  records  and  vouchers  of  said 
office,  and  ascertain  whether  the  business  and  duties  thereof  have  been 
performed  in  good  faith  and  with  full  ability  and  capacity,  by  such  col- 
lector, receiver,  register,  officer   or  agent,  and  if  such  is    found  to  be 
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the  case,  such  inspector  or  inspectors  shall  certify  the  same  to  the 
auditor  of  state  in  writing. 

[9517]  §  17.  That  any  hindrance  to,  or  attempt  to  hinder,  or  any  ob- 
struction to,  or  attempt  to  obstruct  any  inspection  and  examination  of 
the  state  treasury  or  county  treasury,  or  any  office,  as  provided  by  this 
act  or  by  law,  and  any  hindrance  to,  or  attempt  to  hinder  any  one  of 
the  inspectors  provided  by  law,  or  any  committee  appointed  by  joint 
resolution  of  the  general  assembly,  or  any  committee  appointed  by  a 
resolution  of  either  branch  of  the  general  assembly,  from  entering  into 
any  one  of  the  said  treasuries  or  offices  which  they  are  appointed  and 
required  to  inspect,  as  aforesaid,  shall  be  deemed  and  held  in  law  to 
be  a  high  misdemeanor.  And  any  state  treasurer,  or  county  treasurer, 
or  officer,  or  agent,  or  jaerson  so  offending,  shall  be  arrested,  removed 
from  office  by  the  act  of  such  arrest,  held  to  bail,  confined,  tried,  sen- 
tenced and  fined,  in  the  same  manner,  and  for  the  same  term  of  time, 
and  in  the  same  amount,  as  he  would  be  subject  to  by  the  act  to  estab- 
lish the  independent  treasury  of  the  state  of  Ohio,  cu-  by  any  other  law, 
or  by  this  act,  for  embezzlement  or  breach  of  trust,  as  herein  provided 
and  described. 


His  certificate  to 
auditor  of  state, 

PiMiishment  for 
hindrance  ur  ob- 
strurtion  of  ex- 
amination. 


An  Act  to  establish  the  independent  treasury  of  the  state  of  Ohio. 

* 

[Passed  April  12,  and  look  effect  July  1, 185R:  55  v.  44.J 

I  to  9.     \Repealed  June  20,  1879:  Re^K  Stats.  §  7437,  *iy  396.] 
r9*5181  S  10.     Every  receiver  on  the  canals  or  public  works  of  the  State  revenue,  b» 

L""*    J,  -^  .  ^'  .  .  uiijor  J  whom,  when  and 

State,  and  every  register  or  receiver  of  any  school-land  office,  and  every  where  to  be  i«id. 
other  collector  or  receiver  of  the  revenue  of  the  state  other  than  the 
state  and  county  treasurers,  shall,  as  often  as  may  be  required,  pay 
into  the  nearest  convenient  county  treasury,  or  the  state  treasury,  as 
the  comptroller  shall  direct,  all  moneys  by  him  collected  or  received 
since  making  the  last  payment. 
§§  II  to  17.     [Repealed June  20,  1879:  Rev.  Stats.  §  7437,  ^  396.] 


CHAPTER  40. 

PUBLIC   WORKS.* 

*  [See  note  on  page  2400.] 

Subdivision  I.    Board  op  Public  Works. 


SiCTIOM 

9519,    How  public  works  to  be  divided. 
>5ao.    Term  of  odice  of  members :  salary. 
9321.    Oath  and  bond  of  members;  office. 
953a.    Chisf  en.;;ince'r,  and  organization  of  the 
board,  etc. 

9533.  Employes  how  paid:  purchase  of  mate- 

rials  ;  tolls  and  water  rents. 

9534.  Leasing  surplus  water,  etc. 

9535.  Duties  of  collectors  as  to  water  rents. 

9536.  How  claims  shall  be  paid. 

9537.  How  contracts  let. 

9528.  Officers,  etc.,  not  to  be  interested  in. 

9539.  Duties  of  state  auditor  as  to  accounts. 

9530.  Collectors'  offices, 

9531.  Annual  report  of  board. 
9533.  Repeals. 


Section 

9533.  Drawin]|  water  off  canal« 

9534.  "' ■■■-  '—  ■ ■* 

9535- 
953«- 
9537- 
9538. 
9539- 
9540- 
954'- 
9543. 
9543 
9544- 


9545. 
954* 
9547 


Water  riRhts  for  ice  pondh,  etc. 

Penalties, 

Duty  of  board  and  attorney-general. 

Powers  of  board. 

Lessees  to  succeed  to  rights  of  board. 

Mode  for  leasing  state  property. 

Survey,  plat,  etc. 

Collection  of  rents,  etc. 

Repeals. 

Salaries  of  engineers  on  public  works. 

Board  must  keep  record  of  proceedings; 

salary  of  clerk. 
Repeals.^ 

.S'lper^'is'nn  by  board  over  public  works. 
General  powers  of  board,  etc. 
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Section 

9548.  Appropriation  of  private  property  for 
public  works :  title  of  the  state :  public 
emergency,  etc. 

Mode  of  making,  etc. 

Proceedings.     . 

Jury,  and  conduct  of  trial,  etc. 

Costs  and  compensation. 

Proof  of  service,  etc. 

Unknown  heirs  and  owners. 

Power  of  married  women  and  guardians. 

Compensation  for  franchise. 

Fees  of  witness  and  officers. 

Taxable  costs:  by  whom  paid. 
,„,      Damages  from  leaks,  etc. 

9560.  Payments  to  be  from  appropriations. 

9561.  Members  may  administer  oaths. 
9563.    Meaning  of  words  used  in  act. 


9549- 
9550- 
955»- 
9553- 
9553- 
9554- 
9555. 
9556. 
9557- 
9558. 
9559- 


Section 

9563.  Repeal  and  saving. 

9564.  Damages  for  loss  of  water  on  streams. 

9565.  Leases  to  be  recorded. 

9566.  Superintendents'  quarterly  statement. 

9567.  Resident  engineers'  settlements. 

9568.  Checks  to  be  filled,  and  delivered  pet^ 

sonally. 

9569.  How  and  when. 

9570.  Extra  allowances:  when  permitted. 

9571.  Petition  and  proof  therefor. 

9573.     How  contracts  awarded  and  made. 
9573-     Material  excavated  from  canal  may  be 

used. 
9574*    Who   may  sue   for  injuries  to  public 

works. 
9575.     Filing  bids,  contracts,  etc. 


Subdivision  II.    Canals. 


9576.  The   digging   of  ditches   or  removing 

earth  near  canals,  etc.,  prohibited. 

9577.  Or  the  putting  dead  animall  in  canal. 

9578.  Penalties  thercfjr,  and  prosecution. 

9579.  Further  remedies  therefor. 

9580.  Penalty  for  trespassing  on  towing  path. 

9581.  For  obstructing  navigation. 

9583.  For  sinking  vessels,  stone,  etc.,  and  ob- 
structins[  towing  path. 

9583.  The  erectionof  dam,  brjdges,  etc.,  with- 
out permission,  prohibited, 

0584.     Penalty  therefor. 

9585.  Penalty  for  obstructing  the  free  use  or 

injuring  gates,  or  destroying  bridges. 

9586.  The  lien  of  the  state  on  materials  fur- 

nished by  contractors. 

9587.  Penalty  for  injuring  banks,  culverts,  etc. 

9588.  Or  for  taking  water  from  canals. 

9589.  Proceedings  when  a  road  is  occupied  by 

the  canal. 
959a    County  to  build  and  ke^  up  bridges  on 
new  roads  crossing  canals:  plan:  pen- 
alty for  constructing  bridge,  etc.,  with- 
out permission. 

9591.  Drawing  off  the  water  from  canals. 

9592.  Penalty  for  interference. 

9593.  Use  of  water  power. 

9594.  Penalty  for  using. 

9595.  Lease  and  sale  of  water  power 

9596.  Water  passing  around  locks. 

9597.  None  but  surplus  water  leased. 

9598.  Reservation    and    condition   of   every 

lease. 

9599.  Proceeds  of  such  sales  or  rents,  how  ap- 

propriated. 

9600.  Proceedings  against  boatmen,  etc.,  for 

taking,  or  for  injuring  property,  etc., 
in  vicinity  of  canal. 

9601.  Forfeiture  to  be  chargeable  on  boat,  etc. 
9603.     Attachment  of  boat  for  a  penalty  or  for- 
feiture. 

9603.  Proceedings  therein. 

9604.  Guard  plate  under  keels. 

9605.  Penalty—spikes,  nails,  etc.,  to  projecting 

from  side  or  bottom  of  boats. 

9606.  Boats  running  against  lock. 

9607.  Disputes  about   places  of  mooring,  un- 

lading, etc.,  how  settled. 

9608.  Bow  of  boats. 

9609.  Rafts  of  round  timber  or  fire  wood,  etc. 

9610.  Injuring  locks  or  other  works. 

9611.  Running  boats  too  fast. 

96x2.     Rule — when  a  boat  overtakes  another. 

9613.  When  boats  pass  each  other. 

9614.  In  narrow  part  of  canal. 

9615.  Which  boat  first  entitled  to  lock. 

9616.  Lock  tender  or  state*agent  to  settle  dis- 

putes. 

9617.  Setting  poles,  etc.,  pointed  with  iron. 
96x8.    Position  of  lock  gates — when  boat  enters. 
9619.     After  it  enters. 

9630.  When  boat  passes  out. 

9631.  Boats  injuring  locks  or  their  appendages. 
9693.    Violently  closing  gates,  etc. 


9633.  Penalty  for  violating  anv  of  the  eleven 
preceding  sections:  who  liable  there 
for:  penalty  against  lock-keeper  under 
five  preceding  sections. 

Precedence  as  to  locks:  penalty  for  in- 
terference. 

Penalty  for  obstructing  canal  by  im- 
proper  mooring,  etc. 

Or  by  sinking  things,  or  obstructing 
towing  path,  etc. 

Further  remedy,  etc.,  under  three  pre- 
ceding sections. 

Officers  may  sell  articles  floating,  etc. 

How  owner  may  stop  such  sale. 

How  proceeds  of  sale  accounted  for. 

When  proceeds  may  be  paid  to  owner. 

Board  to  appoint  collectors :  their  bond- 
salary. 

When  a  clerk  maiy  do  the  duties  of  col* 
lector. 

When  collector  may  refund  tolls. 

Certificates  of  registry  for  each  boaL 

If  the  owners  reside  out  of  the  state.  Mi 
change  of  master,  new  certificate. 

Receipt  for  and  record  of  certificate: 
record  open  for  inspection;  name  of 
boat  not  to  be  changed,  unless,  etc. 

Collector  to  transmit  copy  of  registry  to 
other  collectors,  who  shall  record  it. 


9634. 

9635. 

9626. 

9627. 

9638. 
9639. 
9630. 
9631. 
9633. 

9633- 

9*34- 

9635- 
9636- 

9637- 

9638. 

9639. 

9640. 

9641. 

9643. 
9643- 
9644. 

9645. 
9646. 
9647. 

9648. 

9*49- 
9650. 

9651. 


9653. 
9653. 

9*54. 

9655. 

9656. 
9657. 
9658. 


When  boat  transferred,  how  registry 
changed. 

Boat  to  be  registered  before  clearance  is 
granted. 

The  persons  named  in  the  certificates  to 
be  considered  owners  of  boats. 

Penalty  for  changing  name  of  boat. 

New  certificates  when  name  is  changed. 

How  and  where  n^me  of  boat,  etc., 
shall  be  painted  on  it. 

Clearance  for  boats  necessaiy. 

Who  shall  issue  clearances. 

How  far  boats  may  proceed  without 
clearance. 

T<^  whom  tolls  are  to  be  paid  before 
clearance  issued. 

Bills  of  lading,  how  made  out. 

To  whom  bilu  of  lading  shall  be  exhib* 
ited. 

Property  taken  on  board  during  the  voy- 
age, to  be  reported  to  first  collector, 
and  tolls  paid. 

And  bills  of  lading  thereof  exhibited  to 
first  collector,  etc. 

Transportation  between  collectors'  of- 
fices to  be  reported  and  paid  within 
ten  days:  penalty  for  not  .<;o  doing- 

Penalty  for  non-delivery  of  true  bills  of 
lading,  or  not  paying  tolls. 

And  for  signing  or  delivering  falie  lulls: 
treble  rates. 

And  fine. 

Bills  to  be  verified  by  oath. 

Collectors  may  administer  ontha. 
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Section 

96^.     Master  to  report  errors  in  bills  of  lading, 
etc.:  i>enalty. 

9660.  Property  to  be  cleared  no  farther  than 

the  boat. 

9661.  No  boat  to  proceed  beyond  place  cleared 

to,  etc.,  unless,  etc.:  delivery  of  clear- 
ance. 
966a.     If  no  collector  at  such  place,  delivery  to 
last  collector  passed. 

9663.  Penalty  for  not  delivering  clearance. 

9664.  Collector    to   give  a  certified  copy  of 

clearance,  etc.,  when  required :   fees 
therefor. 

9665.  Validity  of  such  certified  copies. 

9666.  When  collector  may  detain  boat   and 

weigh    cargo :    who    to   pay    expense 
thereof. 

9667.  Detention  until    tolls  or  expenses  are 

paid. 

9668.  Collector's  ^le  to  pay  tolls,  etc. 

9669.  Surplus  avails  of  sale. 

9670.  List  of  canal  passengers:  list  and  dear* 

ance  to  be  delivered  to  collector,  etc. 

9671.  Master's  oath  to  correctness  of  list  of 

passengers,  etc.:  to  pay  tolls. 

9672.  Penalty  for  refusing  to  make  such  oath, 

etc.,  or  to  pay  tolls. 

9673.  Penalty  for  refusing  to  make  list  of  pas- 

sengers. 

9674.  Or  presenting  an  incorrect  list. 

9675.  Who  considered  passengers.  \ 
9^.     Tolls  to  be  paid  before  clearance  issued  : 

no  new  clearance  granted  till  previous 
tolls  paid. 

9677.  When   permits,    instead   of  clearance, 

may  be  issued. 

9678.  Proceeding  where  voyage  is  commenced 

more  than  a  mile  from  a  collector's 
office. 

9679.  Collectors  who  receive  bills  of  lading  to 

make  out  certificate,  etc.,  which  shall 
be  signed  by  master,  etc. 

9680.  Who  to  make  certificates  of  additional 
y  cargo. 

9681.  Penalty  under  two  preceding  sections, 
'    and  for  signing  false  certificate. 

9663.     Articles  in  certificate  to  be  entered  on 

clearance,  and  how. 
96S3.    When  clearance  shall  be  presented  to 

collector. 

9684.  Bills  of  lading,  cargo  and  clearance  to 

be  examined  and  compared,  and  tolls 
paid,  before  boat  shall  proceed. 

9685.  Penalty  for  passing  by  or  leaving  col- 

lector's olBce  without  clearance  or  per- 
mit. 

9686.  For  unloading,  etc.,  without  permit. 

9687.  Boats,  etc.,  navigating  without  author- 

ity, to  be  stopped. 

9688.  Clearance  to  be  exhibited  to  lock  tender 

or  superintendent,  when  demanded,  or 
boat  stopped. 
Penalty,  under  two  preceding  sections. 


9689. 
9690. 

9691. 

969a. 


9693- 
9694- 


Property  belonging  to  the  United  States 
to  pass  free  of  lolls. 

How  to  ascertain  that  property  belongs 
to  the  United  States. 

Liability  of  owners,  part  owners,  etc.,  to 
penalties,  tolls,  etc.,  incurred  by  mas- 
ter, etc. 

Meaning  of  term  *'  Float "— "  Master." 

When  collector  to  deposit  in  auditor's 
office,  accounts,  clearances,  and  books. 


Section 

9695.  Daily  abstracts  to  be  kept  by  collectors: 

and  when  to  be  transmitted  to  auditor. 

9696.  Collector  to  be  removed  and  sued  if  be 

neglects  to  deposit,  or  to  transmit  ab- 
stracts and  accounts. 

9697.  Penalty  if  collector  uses  or  loans  moneys 

collected. 

9698.  Auditor  of  state  to  open  account  with 

collectors,  and  examine  abstracts,  etc. 

9699.  Board   to  furnish  auditor  with  names 

and  salaries,  etc.,  of  collectors,  and 
deposit  collectors'  bonds  with  him. 

9700.  Board    authorized    to  make  rules  and 

regulations. 

9701.  To  print  and  distribute  them. 

9702.  Masters,  owners,  part  owners,  and  boats, 

liable  for  payment  of  penalties,  etc.: 
boat  may  be  prevented  navigating 
canal,  till  penalties,  etc.,  paid. 

9703.  Clause  in  process  to  detain  boats. 

9704.  Proceedings  thereon. 

9705.  What  penalties  may  be  chargeable  od 

boat;  who  may  bring  suitfor  them. 

9706.  Liability  of  party  commencing  suit  with* 

out  probable  cause. 

9707.  The  right  of  appeal. 

9708.  Where  suit  may  be  brought  under  this 

act :  depositions  if  suit  adjourned. 

9709.  Penalty  for  neglecting  or  refusing  to 

fiay  over  such  money,  and  how  col* 
ected. 

9710.  Provisions  of  section  9587  extended  to 

gates,  etc.,  of  canal. 

9711.  Rafting  unhcwij  timber  on  canal. 

9713.  Rents  accruing  on  leases  of  water  power 

to  be  fir.^t  lien  upon  estates. 
97x3.    Disposition  of  boats  when  water  drawn 

9714.  Lights  and  name  of  boat. 

9715.  Penalty. 

9716.  Name  not  to  be  same  with  any  other  OB 

same  canal. 

9717.  Boats  faced  with  iron  must  use  fender. 

9718.  Bow  line  inust  be  good. 

9719.  Penalties  for  violation  of  two  preceding 

sections. 

9730.  Boat  horse  to  pass  bridge  in  walk,  and 

to  pass  over  lock  walls  or  sides. 

9731.  Litter  not  to  be  put  in  canal,  nor  fire 

carried  over  wooden  structure. 
9733.     Penalty. 
9733.    No  fenccj  etc.,  on  embankment,  or  near 

excavation. 
9724.     Interfering  with  draw  bridge. 

9735.  No  water  pipes  to  be  inserted  without 

permit!  regulation  as  to  use  of  water. 

9736.  Penalties  for  violation  of  preceding  sec* 

tion. 
Additional  penalties. 


9737. 
9738. 
9739. 
9730- 
9731- 
973a. 


9733. 
9734- 
9735- 
9736- 

9737- 


Issuing  clearances,  and  refusing  same. 

Repeals. 

Trenton  slack-water. 

Laws  affecting  same. 

Sandy  and   Beaver  canal  may  become 

part  of  public  works:  and  upon  what 

conditions. 
And  upon  what  terms. 
Statutory  provisions  extended. 
Penalty,  etc.,  for  taking  fencing. 
Attorney-general   to  purchase   certain 

lands. 
Appropriation  therefor. 


SuBDivis.ON  in.    Rights  op  Way:  Leases:  Abandonment,  etc. 

9738.  Cincinnati  to  occupy  part  of  Miami  and  I  974a.  Toledo  to  occupy  part  of  Miami  and 

Erie  canal.                                                    I  Erie  canal. 

9739.  Revenues   reserved:    water  privileges  |  9743.  City  liable  for  all  damages. 

not  to  be  obstructed.                               I  9744*  City  to  accept  grant:  indemnify  statd 

9740.  Governor  to  execute  grant  to  city»  when,  j  from  liabilities. 

9741.  Restriction  as  to  taxation.                         |  9745.  Act  construed. 


Digitized  by 


Google 


JH.  V,  Ck.  40 


2400 
PUBLIC  WORKS. 


§  9519 


Section 

9746.  Certain  interests  transferred  to  Toledo. 

9747.  Sale  of  Walhondine  canal. 

9748.  Assent  of  lessees  of  public  works  requi- 

site. 

9749.  Condition  of  transfer:  release  from  lia- 

bility. 

9750.  Authority  of  board  of  public  works. 

9751.  Cleveland  to  appropriate  part  of  Ohio 

canal. 

9753.  Liability  for  damage :  damages,  etc. 
9753-    Notice  preliminary  to  occupation,  etc.: 

connection  with  Cuyahoga  river :  rate 
of  charges  to  tug-boats,  etc.:  channel 
to  be  kept  open. 

9754.  To  determine  boundaries  of  Ohio  canal 

in  Cleveland. 

9755.  Duties:  how  performed. 

9756.  Costs  and  expenses :  by  whom  paid. 
9757-    Sale  and  transfer  of  part  of  Hocking 

canal. 

9758.  Consent  of  lessees. 

9759.  Responsibility  of  purchasers:  governor 

to  execute  grant,  etc. 

9760.  Vacation  of  portion  of  Hockii^  canal: 

copv  of  rules  to  be  filed. 

9761.  Land  to  revert  to  owners  of  adjoining 

lands. 
9769.    Duty  of  board  of  public,  works  as  to 

such  vacation. 
9763.    Vacation  of  portion  of  Hocking  canal. 
(^64.     Bed  of  canal  vacated  to  revert  to  ad- 


9765. 


joining  owners. 
Lessees  to  provide  for  overflow,  etc. 


Section 

9766.  Certain  cities  authorised  to  buiJd  bridges 

over  feeder. 

9767.  Lessees  of  canal  to  give  consent. 

9768.  Granville  side-cut  abandoned:  reserva* 

tion  of  stone,  etc.:  lessees  of  canal. 

9769.  Lands  to  revert  to  owners  adjoining,  etc. 

9770.  Grant  or  lease  of  right  of  way  to  Pauld- 

ing and  Antwerp  R.  R.:  provisions. 

9771.  Same  to  Toledo  and  Grand  KapidsR.  R.: 

terms,  provisions,  etc. 
9773.    Same  to  Columbus,  JeflTersonville  and 
Cincinnati  R.  R. 

9773.  Same  to  Cincinnati  and  Eastern  R.  R. 

9774.  Same. 

9775.  Grant  right  of  way  on  bcrme  bank  of 

canal  to  Cincinnati,  Hocking  Valley 
and  Huntington  R.  R.:  terms,  condi- 
tions, etc. 

9776.  Abandonment   of  a    certain  feeder  to 

canal:  embankment:  lands  to  be  sold. 

9777.  Vacation  and  abandonment  of  Wabash 

and  Erie  canal  and  six-mile  reservoir: 
land,  etc.,  to  be  sold:  use  of  for  drain- 
age. 

9778.  Terms  of  sale,-fixed  how :  appraisement, 

inspection,  etc. 

9779.  Auditor  of  state  to  advertise  and  sell: 

re-advertising,  etc. 

9780.  Report  of  commission  to  governor:  ap- 

proval of  attorney-general:    record  of 
'  report ;  deeds,  etc. 

9781.  Disposition  of  proceeds  of  sale. 


Subdivision  IV.    Surveys,  Boundaries,  etc. 


9783.    Surveys  and  estimates,  bow  paid  for, 

etc. 

9783.  Board  of.  public  works  to  ascertain  and 

locate  lands:  appraisal  of  same. 

9784.  Sale  of  lands :  purchase  and  per  centum : 

deeds :  private  sale.    * 

9785.  Repeals.  > 

9786.  Canal  survey  commission :  survey,  plats. 

monuments:  bridges:  lands  not  needed 
for  canal  purposes :  oath  of  commission, 
salary,  removal,  etc. 

9787.  Canal  boundaries,  etc.  » 

9788.  Employment  of  sprveyors :  duty  of  chief 

engineer  board  public  works. 

9789.  Witnesses:  deposit  of  testimony,  maps, 

etc.:  transcript. 


9790.  Arbitration  and  award  as  to  rights  cf 

occupants. 

9791.  Lands  not  necessary  for  actual  use  may 

be  leased. 
9793.    Lease  of  unoccupied  lands:    bow  a^ 
praised. 

9793.  when  rights  of  occupants  forfeited:  re- 

moval of  buildings. 

9794.  Attorney-general    to    prepare    leases: 

what  to  contain. 

9795.  When  and  for  what  purpose  action  ntay 

be  brought.  > 

9796.  For  what  purpose  lands  may  be  leased* 
9797*    When  land  may  be  sold :  terms,  etc. 
9798.    Repeals. 


Subdivision  V.    Miscellaneous. 


9799 

9800 
9801. 


Sale  of  lands  given  to  canal  funds:  cer- 
tificate therefor. 
Agents  to  purchase  and  sell  such  lands. 
Purchase  of  mill  sites  and  surplus  water. 
What  constitutes  Miami  and  Erie  canal. 


9803.  Losses  on  canals,  etc.,  not  to  be  paid  by 

state. 

9804.  Insurers  to  have  no  reconrsc  against 

sute. 


SUBDIVISION   I.      BOARD  OF   PUBLIC  WORKS. 

An  Act  defining  the  powers  and  prescribing  the  duties  of  the  hoard  of  pub- 
lic works, 

[Passed  and  took  effect  May  14, 1878 :  75  v.  584.] 

Piblic  works  to  be      [9519]  §  I .     Beit  enacted  by  the  General  Assembly  of  iJu  State  of  Ohio^ 
divided  into  That  the  DubHc  works  of  the  state  shall  be  divided  by  the  board  of 

divisions. 

^i.    The  acts  designated  below,  relating  to  the  canals  of  this  state,  are  not  specifically 
«^_  .  -I  repealed.     But,  speaking  generally,  the  results  sought  for  thereby  have  been  obtained,  their 

oe«  app«saiz.         nussion  is  accomplished,  and  they  seem  to  be  either  obsolete,  inert,  or  superseded.    See  Con- 
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public  works  into  three  grand  divisions,  to  be  designated  by  such  or 
numbers,  as  said  board  shall  deem  proper,  and  to  be  of  such  limits 

stitution  of  1851,  Art.  VIII,  Sees.  la  and  13,  and  the  laws  siven  in  the  text.     Acts  which  are 
the  basis  of  title  to  large  amounts  of  land  are  given  more  fully  below  than  others. 

3.  The  act  of  Feb.  33,  1830,  18  v.  147^  Chase^  ii3if  was  the  nrst  step  taken  by  the  legislature 
toward  the  construction  of  said  canals.  It  provides  for  the  survey  and  location  of  a  route  for 
a  canal  from  Lake  Erie  to  the  Ohio  river,  passing  as  near  to  Columbus  as  practicable.  It 
recites  advantages  to  accrue  from  such  canai  to  this  and  other  states  and  to  the  Union  gener- 
ally, and  provides  for  seeking,  in  aM  thereof,  a  land  grant  from  congress  of  not  less  than 
1,000,000  acres  of  land  along  iis  banks.  Three  canal  commissioners  are  provided  for,  to  have 
charge  of  said  surveys,  etc. 

3.  Another  act,  passed  Jan.  31,  1833,  00  v.  31,  Chase,  1230,  also  recites  the  benefits  that 
would  arise  from  a  canal  or  canals  connecting  said  lake  and  river,  and  that  *'  the  practicability 
of  such  communication  had  not  been  satisfactorily  ascertained  by  an  experienced  and  skillful 
engineer,"  and  authorizes  the  governor  to  appoint  such  engineer,  to  view  routes  therefor,  etc. 
A  board  of  canal  commissioners  consisting  of  seven  persons  named  in  the  act  is  appointed,  to 
have  general  charge  of  such  surveys  "  from  Sandusky  bay  to  the  Ohio  river,  from  the  Mau- 
mee  nver  to  the  Ohio  river,"  connecting  said  lake  and  Ohio  river  via  the  Cuyahoga,  Black 
and  Muskingum  rivers,  and  via  the  Grand  and  Mahoning  rivers.  Said  board  were  required 
to  m«et,  to  make  estimates  of  cost,  to  employ  assistant  engineers,  etc.,  and  to  report  to  the 
next  session  of  the  legislature.     $6100  was  appropriated  to  carry  out  thescrequiremcnts. 

4.  An  act  supplementary  to  the  one  last  above  was  passed  January  27,  1833,  21  v.  24,  Chase, 
X35S*  which  provides  further  as  to  surveys,  and  also  for  securing  rights  of  way,  cessions  of  land, 
donations,  etc.,  to  aid  in  constructing  the  proposed  canals,  and  as  to  whether  loans  could  be 
obtained  by  the  sute  in  aid  of  same.  Suggestions  as  to  a  systenf  of  revenue  in  aid  of  the  canal 
were  asked  for.  Accounts  of  expenditures  were  required  to  be  shown  to  the  legislature. 
$4000  was  appropriated  to  pay  engineer,  etc. 

5.  An  additional  act,  passed  Feb.  33*  1824,  aa  t.  98  (local),  Chase,  1963,  directs  the  conlinutng 
of  said  surveys  and  examination  ot  ditferent  loutes  between  said  lake  and  Ohio  river,  ana  tne 
making  of  a  report  at  the  next  sessiou  of  the  legislature. 

6._  Said  reports  having  been  made,  and  sufficient  information  gathered,  showing  the  practi- 
cability of  such  canals, 

7.  "An  act  to  provide  for  the  internal  improvement  of  the  state  of  Ohio  by  navigable 
canals"  was  passed  Feb.  4,  1835^  33  v.  50;  Chase,  1473.    This  act.  provided  more  fully  for  the 
appointment,  oath,  powers,  duties,  etc.,  of  said  board  of  seven  canal  commissioners;  directed  * 
tnem  to  commence  the  making  of  a  canal  on  the  "  Muskingum  and  Scioto  route,  so  called," 

from  the  mouth  of  the  Scioto  oy  way  of  Licking  summit  and  Muskingum  river  to  Lake  Erie; 
also  "on  so  much  of  the  Maumcc  and  Miami  line,  as  lies  between  Cincinnati  and  Mad  River, 
at  or  near  Dayton;"  provided  a  "canal  fund"  for  carrying  the  foregoing  into  effect,  the 
appointment  of  three  "  commissioners  of  the  canal  fund,"  their  duties,  powers,  term  of  office, 
etc.,  for  the  payment  of  interest  on  and  final  redemption  of  said  fund,  and  of  loans,  and  other 
similar  matters,  in  detail ;  for  the  entering  upon  and  use  of  private  property  for  said  work,  and 
for  the  compensation  and  damages  arising  therefrom;  exempts  persons  employed  on  said, 
canals  from  militia  duty  and  arrest  in  civil  cases;  authorizes  said  commissioners  to  procure 
from  the  United  States,  from  land  owners  on  line  of  canal,  etc.,  grants  of  land,  etc.,  in  aid  of 
said  construction,  and  to  take,  to  this  state,  title  to  such  land,  etc.,  and  provides  for  the  set- 
tlement of  accounts  of  said  canal  commissioners. 

8.  An  act  supplementary  10  the  one  last  above  was  passed  Jan.  18, 1836,  34  v.  14,  Chase,  15x6, 
which  provided  for  temporary  loans  in  behalf  of  said  canals.     It  is  obsolete  by  its  own  terms. 

9.  An  additional  and  similar  act  waH  passed  Feb.  8,  1826,  34  v.  59,  Chase,  1528.  AIsp  obso- 
lete. 

10.  "An  act  to  provide  for  the  increase  of  the  canal  fund  by  the  purchase  and  sale  of  real 
estate,"  passed  Feb.  7,  1826,  24  v.  58,  is  in  part  found  in  2|  9799-9800  of  this  volume.  The  re- 
mainder of  said  act  is  superseded  or  repe.ilcd. 

XI.  'An  act  passed  Feb.  8,  1826,  24  v.  65,  Chase,  1531,  provides  for  the  arranging  and  filing 
with  the  auditor  of  slate,  certified  copies  of  all  the  kept  records  of  the  canal  commissioners, 
an  abstract  of  all  their  accounts  of  receipts  and  expenditures,  with  original  or  duplicate  « 
receipts;  requires  said  commissioners  thereafter  to  report  quarterly  to  the  auditor  of  state; 
requires  the  commissioners  of  the  canal  fund  to  file  with  said  auditor  certain  documents, 
papers,  etc.,  relating  to  said  canals  and  funds  therefor;  and  they  also  are  required  to  report 
to  said  auditor  quarterly,  certain  matters  specified  somewhat  in  detail;  and  said  auditor  is 
required  to  record  reports  so  made  to  him. 

13.  An  act  supplementary  to  the  one  last  above,  passed  January  30,  1827,  25  v.  93,  Chase, 
1571,  provides  for  compensation  to  various  canal  and  canal  fund  commissioners ;  that  none  of 
these  commissioners  snail  be  members  of  the  legislature;  that  the  canal  fund  commissioners 
shall  report  annually  to  the  legislature;  shall  deposit  funds  annually  with  auditor  of  state, 
etc.;  repeals  an  act  not  herein  mentioned,  and  so  much  of  the  act  last  above  as  requires  the 
canal  fund  commissioners  to  report  quarterly  to  the  auditor  oi  slate. 

X3.  "An  act  declaring  the  assent  of  the  state  of  Ohio  to  the  provisions  and  conditions  of  an 
act  of  congress"  was  passed  Dec.  22,  1828,  27  v.  16,  Chase,  1619,  and  is  as  follows:    • 

X4.  £r  it  tnacted  by  the  General  Assemlly  ef  tkt  State  of  Ohio,  That  the  assent  of  the  state 
of  Ohio  be,  and  the  same  is  hereby  expressed,  and  declared  to  be  given,  to  the  several  provis- 
ions and  conditions  of  an  act  of  the  congress  of  the  United  States,  approved  twenty-fourth 
May,  eighteen  hundred  and  twenty-eight,  and  entitled  "  an  act  to  aid  the  state  of  Ohio  in  ex- 
tending the  Nflami  canal  from  Dayton  to  Lake  Erie,  and  to  grant  a  quantity  of  land  to  said  es- 
tate to  aid  in  the  construction  of  the  canals  authorized  by  law ;  and  for  making  donations  of  * 
land  to  certain  persons  in  Arkansas  Territory." 

ij.  "An  act  to  provide  for  the  sale  of  certa'n  lands  granted  by  congress  to  the  state  of 
Ohio"  was  passed  reb.  13,  1829,  37  v.  55,  Chase,  1636.  Sec.  x  of  said  act  provides  that  for  the 
Oisi>osal  of  the  lands  granted  to  this  state  by  the  fifth  section  of  the  act  of  roncrt-vs  designated 
in  the  next  preceding  act  (pars.  13  and  14  of  this  note),  there  shall  be  established  a  land  office 
at  Piqua,  for  lands  selected  in  pursuance  of  the  sixth  section  of  said  act  of  congress,  within  the 
Cincinnati  and  Piqua  land  districts  as  established  by  congress;  and  another  at  TifTin,  for  lands 
so  selected  within  the  Delaware  land  district;  and  that  for  each  of  said  offices  a  register  and 
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and  extent  as  said  board,  from  time  to  time,  shall  prescribe ;  and  each 
member  of  the  board  of  public  works,  or  acting  commissioner  of  said 


Lands  to  be  offered 
at  public  lale; 


Governor  to  make 
proclamation; 
manner  of  con- 
ducting tales; 

Proviso. 

Subdivision  of 
land  to  be  granted 
by  act  of  congress. 


Payment  to  be 
made  at  the  time 
of  purchase;  duty 
of  register  and  re- 
ceiver. 


Register  to  give 
purchaser  a  cer- 
tificate of  pur- 
chase, etc.;  gov- 
ernor to  execute 
deed  to  purchaser. 


Lands  may  here- 
after  be  sold  by     ^ 
sections,  half^ 
quarter,  half^uar- 
ter  or  quarter- 
quarter  sections. 


receiver  should  be  appointed :  and  further  provides  as  to  the  bond,  etc.,  of  said  receivers,  and 
for  filling  vacancies  in  said  offices. 

16-19.    Sections  3,  3,  4,  and  5  of  said  act  are  as  follows: 

"Sbc.  s.  That  all  the  lands,  so  selected  for  this  state  by  the  governor,  within  the  said  land 
districts,  shall  be  ofTered  for  sale  by  half-quarter  sections,  to  the  highest  bidder,  under  the  di- 
rections of  the  register  of  the  land  office,  at  the  places  respectively  where  the  land  offices  are 
directed  to  be  kept,  on  such  day  or  days,  between  the  pauage  of  tnis  act  and  the  first  day  of 
November  ne.xt,  as  shall,  by  a  public  proclamation  of  the  governor,  be  dcsi^^ated  for  that  pur- 
pose; the  sale  snail  remain  open  one  week,  and  no  longer  ;  and  all  lands  which  shall  have  been- 
offered,  and  remain  unsold  at  the  close  of  such  public  sale,  shall  be  subject  to  be  sold  at  private 
sale,  by  entry  at  the  land  office,  at  one  dollar  and  twenty-five  cents  per  acre,  to  be  paid  at  the 
time  of  making  such  entry;  and  may  be  purchased,  at  private  sale,  in  Entire  sections,  half, 
quarter  or  half  quarter  sections  at  the  option  of  the  purchaser ;  Provided  altattys^  that  no  land 
snail  be  sold  at  either  public  or  private  sale  for  any  price  less  than  one  dollar  twenty-five 
cents  per  acre." 

'*  Sec.  3.  That  in  every  case  of  a  division  of  a  quarter  section,  the  line  for  the  division 
thereof  shall  run  north  and  south*  and  the  corners  and  contents  of  half  quarter  sections, 
which  may  be  sold  under  the  provisions  of  this  act,  shall  be  ascertained  in  the  manner,  and  on 
the  principles,  directed  and  prescribed  by  the  second  section  of  an  act  of  congress,  entitled 
'an  act  conccrnins  the  mode  of  purveying  the  public  lands  of  the  United  States,'  passed  on  the 
eleventh  day  of  February,  eighteen  hundred  and  five ;  and  fractional  sections,  containing  one 
hundred  and  sixty  acres,  or  upwards,  shall,  in  like  manner,  as  nearly  as  practicable,  be  subdi- 
vided into  half  quarter  sections,  under  such  rules  and  regulations  as  the  governor  may  pre* 
scribe;  but  fractional  sections,  containing  less  than  one  hundred  and  sixty  acres,  shall  not  be 
divided,  but  shall  be  sold  entire." 

"Sec.  4.  That  any  purchaser  of  land,  at  public  or  private  sale,  under  the  provisions  of  this 
act,  shall  make  full  payment  therefor,  on  the  day  of  purchase,  to  the  receiver  of  public  moneys 
for  the  proper  district,  taking  from  the  receiver  duplicate  receipts  for  the  sum  paid  ;  one  of 
which  he  shall  produce  to  the  register  of  the  land  office,  before  the  tract  of  land  shall  be  en- 
tered as  sold ;  and  the  register  shall  file  said  receipt  in  his  office :  and  if  any  person,  being  the 
highest  bidder  at  public  sale,  for  a  tract  of  land,  shall  fail  to  make  payment  therefor  on  the 
day  on  which  the  same  was  purchased,  the  tract  shall  again  be  offered  at  public  sale  on  the 
next  day  of  sale;  and  the  person  so  bidding,  and  failing  to  make  payment,  shall  not  be  capable 
of  becoming  the  purchaser  of  that  or  any  other  tract  offered  at  such  public  sale." 

*'  Sec.  5.  That  upon  the  payment  of  tne  purchase-money  for  any  tract  of  land,  and  'the  pro* 
duction  of  a  receipt  thcreU'r,  from  the  receiver  of  public  monays,  as  provided  for  in  the  pre- 
ceding section,  the  register  of  the  land  office  shall  give  to  the  purchaser  a  certificate,  describ- 
ing the  said  tract  of  land,  specifying  the  sum  paid  on  account  thereof,  and  that  the  purchaser 
is  entitled  to  a  deed  for  the  same;  and  on  the  presentation  of  the  said  certificate  to  the  auditor 
of  state,  he  shall  compare  the  same  with  the  returns  of  the  registers  and   receivers  of  the 

S roper  district;  and  if  the  same  is  found  correct,  he  shall  make  out  a  deed  for  the  land  speed- 
ed in  said  certificate;  and  which  deed  shall  be  executed  by  the  governor,  in  the  manner 
pointed  out  in  the  act  authorizing  the  sale  of  the  Virginia  Nl_ilitary  School  land;  and  which 
deed,  so  executed,  shall  vest  in  the  purchaser,  his  heirs,  or  assigAs,  a  good  and  perfect  estate, 
in  fee  simple." 

3o.  Sections  6,  7,  8,  and  9  of  said  act  relate  to  the  books,  accounts,  compensation,  etc.,  of 
said  registers  and  receivers,  stationery  for  their  use,  etc.;  and  sec.  10*  to  trespasses  on  said 
lands  while  owned  by  the  state. 

"An  act  so  amending  the  acts  providing  for  the  sale  of  lands  granted  by  congress  to  aid  Ohio 
in  the  construction  of  the  Ohio  and  Miami  canals,  as  to  authorize  the  sale  of  those  lands  in 

?[uarter  quarter  sections"  was  passed  February  35,  1833,  31  v.  acv  Chase,  p.  1938,  and  is  as 
ollows : 
**B€  it  enacted  by  the  General  Assembly  ef  the  State  0/  Okio^  That  all  lands  hereafter  sold  at 
the  land  offices  of  tbis  state  under  the  provisions  of  the  acts  entitled  'an  act  to  provide  for  the 
'  sale  of  certain  lands  granted  by  congress  to  the  state  of  Ohio,*  and  *an  act  to  authorize  the  se- 
lection, location,  sale  and  application  of  the  proceeds  of  lands  granted  by  congress  10  aid  the 


state  of  Ohio  in  extending  the  Miami  canal,'  shall  be  subject  to  be  purchased  at  the  proper 
ffice,  either  in  sections,  naif  sections,  quarter  sections,  half-quarter  sections,  or  quarter* 
uarter  sections,  at  the  option  of  the  purchaser;  and  in  the  division  of  half-quarter  sections, 


Governor  to  cause 
lands  to  be  se- 
lected. 

Route  of  canal  lo- 
cated and  estab- 
Usbed. 


tne  line  dividing  the  same  shall  run  east  and  west,  in  the  same  manner  and  on  the  same  princi- 
ples, as  the  lands  sold  by  the  United  States;  /Vvz/cWirf^,  that  no  one  person  shall  be  permitted 
to  enter  morr  than  one-half  quarter  section  of  land  in  quarter-quarter  sections." 

'"An  act  to  authorize  the  board  of  canal  commissioners,  to  examine  into  the  practicability 
of  extending  the  Miami  line  of  canal,  from  Mad  river,  at  or  near  Dayton,  to  Defiance,  at.  the 
mouth  of  the  Auglaize  river,"  passed  February  o,  1830,  38  v.  16,  Chase,  p.  1644,  authorizes 
the  canal  commissioners  to  examine  Into  the  practicability  of  extending  the  Miami  line  of  canal 
from  Dayton  to  Defiance;  expense  of  examination  (not  to  exceed  $i,5oc^  to  be  paid  out  of  the 
proceeds  of  sales  of  the  land  granted  to  the  stale  by  the  act  of  congress  of  M.iy  24,  1838.  (See 
par.  13  of  this  note.)  A  report  of  proceedings,  surveys,  results,  and  of  expenses,  was  required 
to  the  next  session  of  the  legislature. 

**An  act  to  authorize  the  selection,  location,  sale  and  application  of  the  proceeds  of  lands 
granted  by  congress  to  aid  the  state  of  Ohio  in  extending  the  Miami  canal,'  was  passed  De- 
cember 31,  1831,  30  V.  14,  Chase,  p.  1915,  and  is  as  follows: 

"  Sec.  I.  Be  it  enacted  by  the  General  Assembly  ef  the  State  of  Ohia,  That  the  govr^mor  be 
and  he  is  hereby  authorized  to  cause  to  be  selected  and  located  ns  early  as  practicable  the 
lands  granted  hy  congress  to  aid  the  state  of  Ohio  in  extending  the  Miami  canal. 

"Sec.  a.  That  the  line  of  canal  as  now  run  and  reported  to  the  last  general  assembly, 
in  pursuance  of  an  act  to  authorize  the  hoard  of  canal  commissioners  to  examine  into  the  piac- 
ticability  of  extending  the  Miami  canal  from  Mad  river,  nt  or  near  Dayton,  to  Defiance  at  the 
mouth  of  the  Auglaize  river,  passed  February  9th,  1630,  be,  and  the  same  is  hereby  located  and 
agreed  upon  as  the  route  of  said  canal,  and  the  person  or  persons  authorized  by  the  governor 
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board,  shall  be  assigned  to  one  division  and  manage  the  same  under 
the  direction  of  said  board,  and  be  responsible  to  the  extent  of  his 

to  make  such  selcctia:)  ani  locaiion.  shall  be  governed  by  %&\d  line,  and  also  in  strict  conform- 
ity to  the  act  of  conKrc:«.s  making  said  grant,  pas:»cd  24th  May,  1838;  and  also  the  act  amending 
and  supplementary  thereto,  passed  2d  April  1830. 

"  Skc.  3.     That  so  soon  as  the  lands  aforesaid  shall  be  selected  and  located,  the  governor  Governor  shall  ^ 
shall  cause  a  transcript  of  the  entries  so  made,  to  be  forwarded  to  the  secretary  of  the  treas-  forward  transcript 
ury  of  the  United  Stales,  and  also  deposit  a  copy  at  each  of  the  land  offices,  in  the  proper  dis-  of  entries,  etc. 
trict  where  the  land  lies.  Governor  to  cause 

"  Sec.  4.    That  so  soon  as  the  aforesaid  lands  shall  be  reported,  as  provided  in  the  preceding  lands  to  be  offered 
section,  the  governor  shrall^  by  his  proclamation,  cause  the  same  to  be  offered  for  .sale ;  in  which  for  sale  by  procia- 
sale  and  all  things  appertaining  to  said  lands,  he  shall  be  governed  by  and  in  conformity  to  the  rnatioii. 
act  entitled  *an  act  to  provide  for  the  sale  of  certain  lands  granted  by  congress  to  the  state  Sales,  how  con- 
of  Ohio,'  passed  February  12th,  1829.  ducted. 

**Sbc.  ^.    That  the  registers  and  receivers  of  the  land  offices  at  Piqua  and  Tiflin,  hereto-  Who  shall  Ser^giB- 
fore  appointed,  shall  be,  and  they  are  hereby  appointed  registers  and  receivers  of  the  land  ters  and  receivers: 
offices,  for  the  sale  of  lands  authorized  to  be>sofd  by  this  act;  and  in  the  discharge  of  their  how  governed 
duties,  they  shall  be  governed  in  all  respects  by  the  provisions  of  the  act  referred  to,  in  the 
preceding  section,  and  the  act  amendatory  thereto,  passed  February  23d,  1830,  except  that  -^ 

they  shall  make  returns  and  payments  quarterly." 

Sec.  6  relates  to  the  books,  payments,  reports,  etc.,  of  said  office.  Sec.  7  relates  to  the  filling 
of  vacancies  in  said  oflicus.    bcc.  8  is  as  follows: 

**Sec.  8.    That  the  auditor  and  treasurer  of  state  shall  be  governed  in  all  things  relative  to  Auditor  and  treas- 
their  duties  arising  from  the  sales  of  the  aforesaid  lands,  as  is  provided  by  the  act  entitled  '  an  urer  of  state,  how 
act  to  provide  for  the  sale  of  certain  lands  granted  by  congress  to  the  state  of  Ohio,'  passed  governed; 
February  12th,  1829;  and  the  act  amending  Oie  aforesaid  act,  passed  February  22d,  1830,  except 
as  to  the  quarterly  returns  and  payments  as  before  excepted;  Provided^  that  all  expenses  for  Proviso. 
books,  blanks,  and  stationery,  for  each  of  said  offices,  as  well  as  the  ex[)enses  incurred  unmaking 
selections  and  locations,  and  all  other  fees  arising  out  of  the  sale  of  said  lands  shall  be  charged    ' 
to  the  account  of  said  lands  and  paid  out  of  the  proceeds  of  the  sales  thereof." 

Sec.  9  provides  when  work  is  to  be  commenced,  etc.  Sec.  10  relates  to  the  tolls,  and  their 
application. 

"An  act  to  provide  for  the  completion  of  that  portion  of  the  Miami  Extension  canal,  not  now 
under  contract,"  was  passed  Feb.  a8,  1843,41  v.  43,  provides  for  completing  the  34  miles  of  said 
canal  and  the  Loramic  reservoir  not  then  under  contract,  so  as  to  make  connection  between  said  , 

canal  and  reservoir  and  the  Wabash  and  Erie  canal.  Funds,  notice  of  letting  contracts,  how 
work  to  be  done,  estimates  as  work  progressed,  eti.,  provided  for. 

By  an  act  passed  Mar.  9,  1838,  36  v.  39,  the  Board  of  Public  Works  were  authorized  to  pur- 
chase the  Lancaster  Lateral  canal,  ttllthcn  owned  by  an  incorporated  company. 
^  "An  act  to  authorize  the  commissioners  of  the  canal  fund  to  borrow  money  for  the  comple- 
tion of  public  works  in  Oiiio,  and  to  regulate  the  accounts  of  the  sinking  fund,"  was  passed 
March  16,  1839,  37  v.  63,  (.airwen,  p.  560. 

Sec.  I  provides  for  ourrowuvi;  S7oo,ooo  to  finish  the  Wabash  and  Erie  canal,  issuance  of 
negotiable  stocks  or  bonds  therefor,  redemptioji  thereof,  etc.  Sec.  2  provides  for  borrowing 
$100,000  to  finish  We.stern  Reserve  and  Maumee  road.  Sec.  3  provides  for  borrowing  specified 
sums  lor  completing  the  Walhonding  canal,  Hocking  canal,  Warren  county  canal,  Muslcingum 
and  Zanesville  improvements,  and  as  to  details  concerning  said  loans.  Sec.  4  provides  the 
mode  of  expending  said  sums.  S-fc.  5  authorizes  transfer  of  canal  taxes.  Sec.  6  requires 
canal  fund  commissioners  to  keep  separate  accounts  of  moneys  drawn  by  them,  and  to  deliver 
to  auditor  of  state  speci.tl  six  per  cent,  certificates  for  said  moneys.  Sec.  7  defines  the  duties 
of  said  commissioners  as  to  computing  interest,  making  certain  entries  on  books,  making 
reports  as  to  condition  of  sinking  fund,  etc. 

An  act  of  April  3,  1837,  35  v.  115,  Curwen,  366,  relates  to  temporary  loans  and  other  tempo- 
rary purposes. 

"An  act  to  regulate  the  receipt  and  disbursement  of  the  canal  fund"  was  passed  March  23, 
1840,  38  V.  84,  Curwen,  p.  649.     It  repeals  all  acts  and  |>arts  of  acts  inconsistent  therewith. 

"An  act  to  incorporate  the  Pennsylvania  and  Ohio  Canal  Company"  whs  passed  Jan.  10, 
1827,  25  v.  3,  which  provides  quite  at  length  as  to  the  construction,  operation,  etc.,  of  a  canal 
from  Portage  summit  of  the  Ohio  canal  to  the  Mahoning  river,  thence  to  meet  or  intersect  the 
Pennsylvania,  or  Chesapeake  and  Ohio  canal  at  or  near  Pittsburg,  Pa.,  or  further  in  certain 
contiDuencies.  This  act  was  to  take  effect  whenever  the  legislature  o(^  Pennsylvania  should 
passalaw  assenting  to  and  confirming  the  provisions  of  this  act,  with  such  regulations,  etc., 
as  required  as  to  that  part  of  said  canal  situate  in  that  state. 

The  Pennsylvania  legislature  passed  such  a  law,  entitled  "  a  supplement  to  an  act,  entitled 
'an  act  to  incorporate  the  Pennsylvania  and  Ohio  Canal  Company,'"  which  was  approved 
Feb.  7.  1828,  and  this  act,  duly  certified,  is  republished  in  Ohio  Laws,  vol.  27,  page  91. 

On  Feb.  2,  1829,  27  V.  30,  Chase,  1621,  the  Ohio  legislature  passed  "'an  act  declaring  the 
assent  o(  the  state  of  Ohio  to  the  provisions  of  an  act,  entitled,  "  a  supplement  to  an  act,  en- 
titled, 'an  act  to  incorporate  the  Pennsylvania  and  Ohio  Canal  Company.*  "  "* 

"^n  act  to  incorporate  the  Sandy  and  Beaver  Canal  Company"  was  pass^  Jan.  11,  1828,  26 
v.  85,  which  provides  for  the  construction  and  operation  by  that  company  of  a  canal  from  the 
Ohio  canal  at  or  near  the  mouth  of  Rig  Sandy  creek  to  the  mouth  of^  Little  Beaver  creek,  on 
the  eastern  boundary  of  Ohio.  Said  company  applied  to  the  legislature  of  Pennsylvania  for 
permission  to  extend  said  canal  into  that  state ;  which  application  led  to 

Another  act  of  the  legislature  of  Pennsylvania,  approved  April  14,  1828,  entitled  "an  act  to 
authorize  the  Sandy  and  Beaver  Canal  Company  to  extend  a  canal  into  Pennsylvania,"  which 
act  is  duly  ccrtilied  and  published  in  27  v.  94. 

"An  act  in  relation  to  the  Muskingum  improvement,"  passed  March  27,  1841,  39  V.  37,  Cur- 
wen, p.  788,  provides  that  said  improvement  shall  be  deemed  to  constitute  one  work,  be  fully 
under  control  of  board  of  public  works,  etc. 

"An  act  relating  to  the  management  and  sale  of  certain  canal  lands  of  the  state  of  Ohio" 
was  passed  March  19,  1838,  36  v.  85,  Curwen,  452,  and  is  as  follows;  Fund  and  canal 

Sec.  I.    Bf  it  enacted  by  the  General  Assembly  of  the  State  of  Okt'o,  That  the  commis.sioners  commissioners  to 
of  the  canal  fund,  and  board  of  canal  commissioners  of  the  state  of  Ohio,  be,  and  they  are  take  charge  of 
h  reby  authorized  and  required  to  take  charge  of  all  lands  to  which  the  state  may  be  entitled,  lands,  etc. 
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power  and  authority  for  the  due  and  faithful  administration  of  such 
district  or  division.     [As  amended  April  15,  1889 :  ^6  v.  385.] 


Time  and  pUce  of 
offering  land  for 
sale,  quantity  to 
be  sold,  etc. 


Land  to  be  sold  ,by 
public  outcry. 


Proviso. 


Register  and  re- 
corder to  conduct 
sale,  and  pay  all 
money  into  state 
treasury,  etc. 

\ 


Land  unsold  to  be 
ofTered  from  time 
to  time. 

Acting  commis- 
sioner to  select 
land  for  water 
power,  etc. 


Governor  to  settle 
and  adjust  claims. 


Governor  to  pro- 
cure from  general 
land  oflice  patents, 
etc. 

Governor  to  cause 
to  be  selected  and 
appraised  all  lands, 
etc. 


Lands  in  Perry8-_ 
burg  and  Lima  dis- 
tricts to  be  sold  in 
half-quarter  sec- 
tions. 

Miami  lands,  how 
(o  be  sold. 


under  the  several  acts  of  congress,  malcinff  grants  of  land  to  aid  in  the  extension  and  coo* 
struction  ot  the  Miami  canal;  together  with  such  as  is  yet  held  by  the  state,  under  acts  of  con- 
gress grunting  land  to  the  state  of  Ihdiana,  and  ceded  by  that  state  to  the  state  of  Ohio,  to  aid 
m  the  construction  of  the  Wabash  and  Erie  canal,  and  the  same  shall  be  disposed  of  in  manner 
pointed  out  by  the  taws  now  in  force,  and  as  hereinafter  provided. 

Sec.  3.  That  the  times  and  places  of  offering  said  lundi>  for  sale,  and  the  quantity  to  be 
offered,  shall  be  agreed  on  and  be  determined  by  a  ni.ijority  o(  each  of  the  two  hoards  btl'-r*^ 
named,  and  information  of  the  time,  place  and  tiuaiitity,  shall  thereupim  be  rcjH.rtcd  to  :hc 
governor,  at  least  three  months  previous  to  the  time  agreed  on ;  and  it  shall  be  the  duty  ol  ihe 
governor  to  issue  proclamation  thereof,  and  give  general  circuLition  thereto,  in  such  munne*- 
as  shall  be  best  calculated  to  give  the  most  extended  notice  of  such  sale  ;  which  proclamat.of 
shall  be  made  at  least  two  months  before  the  time  of  said  sale. 

Sec.  3.  That  said  land  sh»ll  tirst  be  offered  for  sale  by  public  outcry,  and  sold  in  tracts  nol 
exceeding  half  quarter  sections  or  quarter  fractional  sections,  to  the  highest  bidder,  who  shall 
on  the  day  of  sale  pay  the  ca.sh  therefor :  PravitUdf  That  no  sale  .'«hall  be  made  for  a  less  sum 
than  the  appraised  value  of  the  land  sold,  nor  fur  less  than  three  dollars  per  acre,  and  no  pub- 
lic sale  shall  be  kept  open  more  than  six  days. 

Sec.  4  provides  against  attempts  to  prevent  fair  competition  in  sales. 

Sec.  5  provides  for  application  of  moneys  received  froin  sale  of  lands. 

Sec.  6  forbids  commissioners,  receivers,  etc.,  buying  directly  or  indirectly  any  of  said  lands 
while  in  such  office. 

Sec.  7  relates  to  their  compensation. 

Sees.  8,  9  and  lo  relate  to  appraisement  of  lands  granted  to  aid  in  making  Miami  extension 
from  Dayton  southward.  The  lists  of  appraisement,  when  completed,  were  to  be  left  at  land 
office  at  Lima,  Ohio. 

Sales- 
Sec.  II.  That  the  register  and  receiver  of  the  land  office  at  Lima,  shall  attend  at  the  time 
and  place  of  sale  that  may  be  agreed  upon  by  the  two  boards  aforesaid,  and  conduct  the  sales 
of  said  lands;  and  the  receiver  shall,  within  fifteen  dayfi  after  the  said  sale,  pay  into  the  state 
treasury  all  moneys  received  at  such  sale,  and  in  conducting  said  sales,  and  in  all  other  re- 
spects shall  be  governed  by  the  act  entitled  **an  act  to  provide  for  the  sale  of  certain  lands 
granted  .by  congress  to  the  State  of  Ohio,"  passed  February  13,  1839;  and  the  several  acts 
amendatory  thereto,  in  relation  to  the  sale  of  the  Miami  canal  lands,  jcxcept  as  herein  pro- 
vided) ;  and  the  register  of  said  land  office,  for  making  out  the  abstract  and  list  for  the  ap- 
praisers, and  recording  the  appraisement,  as  required  by  this  act,  shall  be  entitled  to  th?  same 
fees  that  county  auditors  arc  lot  similar  services,  to  be  paid  said  register  in  the  same  maaner 
he  is  paid  for  other  services. 

Sec.  13.  That  the  said  lands^  which  may  be  offered  at  public  sale  and  repiaining  unsold  at 
the  close  thereof,  shall  be  rc-oflcred  from  time  to  time  at  public  sale,  in  such  quantities  as  the 
two  boards  aforesaid  may  deem  best  for  the  state,  aod  the  proper  management  of  the  Miami 
canal  fund  and  the  Matimee  canal  fund. 

Sec.  13.  That  it  shall  be  the  duty  of  the  acting  commissioners  on  the  Miami  canal,  to  make 
selection  of  such  lots  of  land  as  may  be  necessary  to  the  proper  use  of  any  water  power  which 
may  be  created  by  the  construction  of  said  Miami  canal;  and  any  works  connected  therewith, 
ana  any  other  lots  which  may  be  necessary  to  supply  timber  {or  the  construction  and  repair  of 
the  canal;  and  shall  furnish  the  register  of  the  Lima  land  office  with  a  list  of  all  such  selectiona 
before  the  sale  of  any  of  said  lands,  and  such  selection  shall  thereupon  be  by  such  register  en- 
tered on  record,  and  reserved  from  sale;  and  the  state  hereby  reserves  the  right  to  mak« 
i»aia  canals  through  the.lands  sold  under  tne  authority  of  this  act,  clearing  all  claims  for  dam- 
ages done  to  said  lands. 

Sec  m*  That  the  governor  of  this  state  be,  and  he  is  hereby  authorized,  to  settle  and  adjust 
all  claims  of  this  state  growing  out  of  the  several  grants  of  land  made  by  the  United  States  to 
the  state  of  Ohio:  and  the  grant  of  land  to  the  state  of  Indiana,  afterward  ceded  by  that  jtate 
to  the  state  of  Ohio,  to  aid  in  the  construction  of  the  Wabash  and  Ene  canal  within  the  limits 
of  Ohio. 

Sec.  15.  That  the  governor  be  further  authorized  and  required  to  procure  from  the  general 
land  office  ;  patents  for,  or  written  certificates  with  the  proper  official  seal  thereto  affixed,  of 
title  to  all  lands  which  the  state  of  Ohio  may  have  selected  under  said  grants,  or  which,  by  said 
contemplated  settlement  or  adjustment,  may  thereafter  belong  to  said  state,  and  cause  said 
patents  or  certified  record,  to  be  recorded  in  proper  books  in  the  office  of  the  secretary  of 
sute. 

Sec.  16.  That  all  canal  lands  which  the  state  of  Ohio  may  be  entitled  to  by  the  adjustment 
authorized  by  the  seventeenth  section  of  this  act,  the  governor  be,  and  he  is  hereby  author- 
ized and  required  to  cause  to  be  selected  and  appraised,  and  returns  made  thereof  to  the 
proper  land  offices,  as  is  provided  by  this  and  former  acts,  authorizing  the  selection  and  ap- 
praisement of  canal  lands  belonj;ing  to  the  state  of  Ohio. 

**An  act  to  amend  the  act  entitled  'an  act  to  provide  for  the  valuation  and  sale  of  the  canal 
lands  belonging  to  the  state  of  Ohio,  and  also  to  amend  the  acts,  now  in  force,  in  relatioo 
thereto,'  passed  March  7, 1841,  Curwen,  Chap.  4x6,  p.  911,"  was  passed  February  7,  tfl43»  4»  ▼■ 
as,  Curwen,  p.  934. 

Sees.  I  ancl  a  of  said  act  relate  to  appraisement  of  all  lands  heretofore  granted  by  congress, 
to  aid  in  constructing  the  Wabash  and  Erie  canal.  Sec.  3  relates  to  the  governor's  proclama- 
tion appointing  day  for  sale  of  lands  in  the  Perrysburg  and  Lima  distncts,and  the  notice* 
thereof^  required  to  be  given  in  specified  newspapers. 

Sec.  4.  That  the  Wabash  and  Erie  canal  lands,  in  the  Perrysburg  and  Lima  districu,  shall 
be  offered  at  public  outcry,  to  the  highest  bidder,  in  half  quarter  sections,  or  forty  acre  lots; 
and,  after  the  public  sales  herein  provided  for,  all  lands  remainins  unsold  for  want  of  bidders, 
shall  be  subject  to  private  entry  at  the  proper  land  office,  upon  the  same  terms  as  the  same 
have  been  offered  at  public  auction :  but  no  lot  or  tract  shatl  he  sold  for  less  than  the  appraised 
value,  at  either  public  or  private  sale. 

Sec.  5.  That  the  Miami  canal  lands  shall,  hereafter,  be  subject  to  private  entry  at  the  ap- 
praised value  thereof,  provided  that  such  parts  of  sections  nine,  ten,  thirty,  thirty-one,  thirty- 
two,  and  thirty-three,  in  township  five,  south,  range  three,  east,  and  section  thirty-six,  iow»' 
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[9520]  §2.     The  members  of  the  board  of  public  works  now  in  Te™  o^office  of 
orncej  shall  continue  to  hold  their  offices  for  the  term  of  three  years 

ship  five,  south,  of  rnngc  two,  east,  as  belong  to  the  state,  shall  not  be  entered  or  sold  at  a  less 
price  than  four  dollars  per  acre. 

Sec.  6  provides  for  the  appraiser's  compensation.  Sec.  7  forbids  the  register  and  receiver  of 
the  land  office  at  Pcrrysburg  or  Lima  from  purchasing,  directly  or  indircciiy,  any  of  the  land 
in  either  of  said  districts;  penalties  if  they  do.  Sec.  8  providck  fur  filling  certain  vacancies. 
Sec.  9  establi^thcs  land  oflicc  at  Pcrrysburg.  Sec.  xo  repeals  all  acts  and  parts  of  acts  incon- 
sistent with  this  act." 

On  April  25, 1854,  52  v.  66,  an  act  was  passed  authorizing  the  Board  of  Public  Works  to  sell 
all  the  lands  belonging  to  the  state  Mtuatc  in  the  vicinity  of  the  Mercer  county  reservoir,  at 
public  sale,  upon  terms,  at  times,  ct :.,  therein  specified. 

For  acts  as  to  leasing  certain  canal  property  in  Cincinnati,  see  61  v.  09,  62  v.  138,  63  v.  93. 

"An  act  concerning  the  canal  sinking  tund,  and  the  proceeds  of  lanas  granted  by  congress. to 
aid  in  the  construction  of  the  Ohio  canals,"  was  passed  Feb.  23, 1830,  28  v.  64^  Chase,  1661,  which 
provides  as  to  what  shall  constitute  said  f^iino,  and  as  to  loans  relating  to  said  fund  and  canals. 

An  act  as  to  improvement  of  Western  Reserve  and  Maumee  road,  Mar.  14,  1838,  36  v.  58,  59, 
authorises  canal  fund  commissioners  to  borrow  $40,000.00,  and  pledges  tolls  on  said  road  as 
security. 

An  act  to  amend  the  act  indicated  in  par.  i  of  this  note,  passed  Mar.  19,  1838,  36  v.  785  re- 
peals sec.  X  of  said  act,  and  authorizes  canal  fund  commissioners  to  borrow  $700,000.00,  provides 
for  interest,  etc.,  on  same,  and  directs  settlement  with  Warren  county  canaj  company. 

"An  act  defining  the  duties  of  the  canal  commissioners,  the  canal  fund  commissioners,  and 
the  auditor  of  state,"  was  passed  February  25,  1S39,  37  v.  29,  Curwcn,  p.  524,  which  requires 
the  fund  commissioners  to  report  all  loans  made,  deots  or  liabilities  contracted,  their  date,  time 
of  maturity,  etc.,  to  the  auditor  of  state ;  requires  that  officer  to  enter  all  these  in  a  book,  with 
other  matter  relating  thereto,  and  to  report  same  each  year  to  the  legislature;  requires  the 
canal  commissioners  to  record  in  a  book  a  list  of  all  the  state  public  works,  and  report  to  the 
legislature. 

An  act  of  Feb.  it,  1840,  38  v.  25,  authorizes  the  temporary  loan  of  certain  funds  to  the  canal 
fund. 

"An  act  to  reoreamze  the  board  of  canal  fund  commissioners,  and  to  provide  for  an  investi- 
gation into  the  affairs  of  said  board,"  was  passed  March  10,  18(43,  4'  v.  54.  For  reference  to 
Uws  affecting  this  act,  see  Curwen,  p.  953. 

"An  act  to  prescribe  the  dutiesof  the  board  of  public  works,  the  canal  fund  commissioners  and 
the  auditor  and  treasurer  of  state,  in  regard  to  the  receipt  and  disbursement  of  the  canal  fund, 
and  the  receipt,of  delinquent  taxes ''  was  passed  March  2,  1846,  44  v.  123,  Curwen,  1295. 
.  "An  act  further  prescribing  the  auties  of  the  auditor  of  state'  was  passed  May  x,  1852,  50  v, 
367,  Curwen,  p.  1871,  which  is  as  follows: 

Sbc.  I.     Be    it  enactfd  by  the  General  Assembly  0/  the  State  of  Ohio ^  That  the  auditor  of  Yitles  to  canal 
state  is  hereby  required  to  take  immediate  steps  to  secure  to  the  state  of  Ohio,  the  title  to  all  t  "jl        «««** 
lands  heretofore  granted,  or  that  may  hereafter  be  granted  to  this  state,  by  various  acts  of 
coiit;ress,  for  the  completion  of  the  Ohio,  Miami,  and  Wabash  and  Erie  canals,  or  for  other 
purposes. 

Sec.  2.     That  the  said  auditor  of  state  is  further  required,  if  it  become  necessary,  to  use  To  be  vested  in  th6 
such  means  as  he  may  deem  advisable,  to  obtain  further  legislation  by  congress  to  vest  in  the  state  of  Ohio, 
state  of  Ohio  all  or  any  of  said  lands,  together  with  such  other  lands  as  this  state  may  have 
sold,  and  to  which  said  state  has  not  hitherto  secured  a  valid  title;  Provided^  that  no  money  or 
other  compensation  shall  be  paid,  either  directly  or  indirectly,  by  said  auditor,  to  any  person, 
for  securing  such  title,  or  procuring  such  further  legislation. 

"An  act  to  confirm  the  sale  of  certain  lands  therein  named"  was  passed  April  11,  1856,  took 
effect  May  i,  53  v.  X97,  Curwen,  p.  2834,  and  is  as  follows: 

Whereas,  By  an  act  of  congress,  passed  March  2,  1855,  the  selections  of  land  by  the  state  p„--.M. 
of  Ohio,  for  canal  purposes,  under  the  act  of  second  March,  eighteen  hundred  and  twenty-  ■'^'^c*"*"'"* 
seven,  and  twenty-fourth  May,  eighteen  hundred  and  twenty-eight,  was  confirmed:  therefore, 
in  order  to  cure  defects,  if  any,  in  the  titles  of  such  purchasers  to  such  lands,  bought  from  the 
state  of  Ohio,  previous  to  the  passage  of  the  above  act,  and  to  quiet  them  in  the  possession 
thereof. 

Sec.  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio^  That  such  sales  be  and  Confirmation  of 
the  same  arc  hereby  confirmed.  sales. 

"An  act  to  provide  for  leasing  the  public  works  of  the  state"  was  passed  May  8,  iS6r,  58  v. 
117,  Rev.  Stat,  of  18B0,  pp.  10x1-16.  The  character  of  this  long  but  now  obsolete  act  can  be 
seen  from  itb  ."icctian  i,  which  is  as  follows: 

"Sec.  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  as  follows:  That  the 
governor,  auditor,  and  treasurer  of  state  be  and  they  are  hereby  authdrized  and  required,  as 
hereinafter  provided,  to  lease,  for  the  term  of  ten  years,  from  the  day  of  the  approval  of  the 
bond  herein  required,  the  public  works  of  the  state,  consisting  of  the  Miami  and  Erie  Canal, 
Ohio  Canal,  Walhonding  Canal,  Hocking  Canal,  Sandy  and   beaver  Canal,  Muskingum  Im- 

f)rovemcnt,  and  Western  Reserve  and  Maumee  road,  and  all  the  side-cuts,  feeders,  reservoirs, 
uck-houscs,  collectors'  offices,  weigh-locks,  and  leases  of  surplus  water  connected  with  the 
same  or  appertaining  thereto,  and  owned  by  the  state,  for  the  purpose  of  being  used  in  con- 
nection therewith,  with  the  right  to  have  additional  surplus  water ;  and  all  moneys  derived 
from  the  leasing  of  said  public  works  shall  be  paid  into  the  treasury  of  the  state." 

Under  this  act,  said  works  were  leased,  as  therein  provided. 

A  "joint  resolution  directing  the  extension  of  the  lease  of  the  public  works  of  the  state  of 
Ohio'   was  passed  April  11.  1867,  64  v.  330,  R.  S.,  p.  1916,  as  follows : 

Sec  X.  Be  it  resolved  by  the  General  Assentbty  of  the  State  of  Ohio,  That  the  governor  of 
the  state  of  Ohio  be  and  he  is  hereby  authorixed  and  directed  to  extend  the  lease  of  the  public 
works  of  the  state  provided  for  in  an  act  entitled  "an  act  to  provide  for  leasing  the  public 
works  of  the  state,'  passed  May  8,  x86x,  to  [naming  certain  lessees.  Then  follow  tcrins,  etc., 
of  lease}. 

They  were  leased  accordincly.  The  result  appears  in  part  from  the  following  "  act  to  appro- 
priate money  to  repair  the  public  works  and  render  them  fit  for  navigation,"  passed  and  took 
effect  May  13,  x8^8,  75  v.  539: 

Whereas,  The  public  woiks  of  this  state,  being  the  canals  and  their  appurtenances,  were» 

VOL.   II — 47 
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Salary  and  ex- 
penses cf  mem- 


Members  shall 
take  oath  and 
give  bond. 


Bond  to  be  ap- 
proved by  gov- 
ernor. 


Office  of  public 
works  to  oe  kept 
rt  seat  of  govern- 
ment. 


from  the  time  they  were  sworn  into  office,  and  untfl  their  successors 
shall  be  elected  and  qualified;  and  the  term  of  office  of  the  member  of 
the  board  hereafter  annually  elected,  shall  commence  on  the  second 
Tuesday  oi  February  thereafter.  And  each  member  of  the  board  shall 
receive  eight  hundred  dollars  per  annum  salary,  and  not  to  exceed  fifty 
dollars  per  month  traveling  expenses,  during  the  time  the  stale  has  pos- 
session of  the  public  works,  and  eight  hundred  dollars  per  annum  sal- 
ary thereafter,  but  shall  not  receive  any  traveling  expenses.  Said  salary 
and  expenses  shall  be  paid  monthly  after  the  services  are  rendered  and 
expenses  incurred,  upon  the  order  of  the  board,  out  of  the  canal  fund, 
on  Hie  warrant  of  the  auditor. 

[9521]  §3.  The  members  of  the  board  of  public  works  shall  each 
take  an  oath  or  affirmation  to  support  the  constitution  of  the  Uni- 
ted States  and  of  the  State  of  Ohio,  and  to  honesdy  and  iropar 
tially  discharge  the  duties  of  the  office ;  and  shall  also  give  bond,  with 
sufficient  security,  to  be  approved  by  the  governor,  in  the  penal  sum 
of  not  less  than  thirty  thousand  dollars,  conditioned  for  the  honest  and 
faithful  discharge  of  the  respective  duties  of  their  office,  and  for  the 
faithful  accounting  for  and  paying  over  of  all  moneys  which  may  come 
into  their  hands  respectively,  according  to  law,  which  bonds,  with  the 
approval  of  the  governor  indorsed  thereon,  shall  be  filed  with  the  treas- 
urer of  stat^.  The  members  of  the  board  of  public  works  shall  desig- 
nate and  appoint  one  of  their  number  to  act  as  president  of  said  board, 
and  said  board  shall  continue  to  keep  the  "office  of  public  works"  at 
the  seat  of  government,  in  which  office  shall  be  kept  all  the  books  and 
papers,  records,  and  other  documents  of  said  board,  which  shall  be 
open  to  the  insf)ection  of  all  persons  interested,  at  all  reasonable 
times;  and  all  notices  or  reports  required  by  law  to  be  given  to  the  said 
board  by  any  of  the  officers  of  the  state,  when  left  in  writing  at  said 
office,  or  deposited  with  any  person  who  may  have  charge  of  the  same, 
shall  be  considered  as  having  been  duly  given  and  served  upon  said 
board.     The   president  shall  have  charge  of  said  "office  of  public 


Appropriation  for 
repair  of  public 
works. 

Amount  to  be  used 
in  providing 
dredge-boats,  etc. 
P.iymenls  from 
receipts  for  tolls. 
If  works  leased, 
property  to  be  sold. 

By  whom  money  to 
be  expended. 


on  the  first  day  of  June,  1S61,  leased  by  the  state  to  Kent  Jarvis  and  others,  for  ft  period  of  tc» 
years,  at  a  yearly  rental  of  twenty  thousand  and  seventy-five  dollars  ($90,07^  ;  and, 

Whekbas,  On  the  30th  day  of  May^  1867,  said  lease  was  extended  in  its  operation,  for  an  ad- 
ditional period  of  ten  years,  to  terminate  on  the  first  day  of  June,  x88x,  upon  the  same  terras 
and  condiiiuns  as  specined  in  tl)e  original  lease;  and. 

Wherras,  0>)  the  first  day  of  December,  1877,  the  lessees  of  satd  public  works  assumed  to 
surrender  and  abandon  the  same  to  the  state,  and  have  refused  to  pay  any  morb  rent  under 
said  lease ;  and, 

Whereas,  the  attorney-general  of  this  state  has  expressed  the  opinion  officially  that  said 
lease  has  not  been  terminated  by  any  action  of  the  state  or  otherwise,  but  is  still  in  full  force, 
and  that  soid  lessees  are  liable  on  their  bond  for  said  rents,  and  any  injury  to  said  public  works,^ 
which  question  is  now  in  process  of  adjudication  in  the  courts  of  this  state;  and. 

Whereas,  The  present  condition  of  said  works  is  such  as  to  require  the  expenditnre  of  a 
considerable  amount  of  money  for  the  purpose  of  repairing  them  so  as  to  prevent  overflows, 
and  great  consequent  injury  to  said  public  works,  and  to  the  property  of  private  citizens,  aao 
to  put  said  public  works  tn  condition  for  use  at  the  opening  of  navigation,  or  as  soon  thereafter 
asjiossible;  therefore. 

Sec.  I.  Be  it  enacted  by  ihe  General  Assembly  0/  the  State  0/  Ohio,  That  there  is  hereby  ap- 
propriated out  of  the  general  revenue  fund,  the  sum  of  thirty  thousand  dollars  for  the  purpose 
of  putting  said  works  in  such  a  state  of  repair  as  will  prevent  an  o\'crflow  and  render  them  fit 
for  use  at  the  opening  of  navigation,  or  as  soon  thereafter  as  possible :  provided,  that  not  ex- 
ceeding twenty  thousand  dollars  of  said  sum  may  be  used  in  leasing -or  purchasing  the  neces- 
sary dredge  and  other  boats,  implements,  tools,  horses,  and  mules,  required  to  keep  said  works 
in  repair;  and  out. of  the  receipts  on  account  of  tolls,  fines,  and  water-rents  of  the  public 
works,  the  board  may  draw  from  the  treasury  and  use  an  additional  amount  of  money  neces- 
sary to  keep  the  public  works  in  rep:ur;  and  to  pay  the  salaries  of  superintendents,  collectors, 
lock-tenders,  and  other  employes.  In  case  thft  board  should  lease  the  public  works,  any  prop- 
erty authorized  to  be  purchased  hereby,  maybe  sold  in  the  manner  heretofore  provided  by 
law. 

Sec.  3.  The  money  hereby  appropriated  shall  be  expended  by  and  under  the  directioo  of 
the  state  board  of  public  worlcs,  for  the  purposes  herein  named,  and  no  other. 

Sec.  3.  Neither  this  act  of  the  general  assembly,  nor  tho  acts  of  the  board  of  public  workv 
or  any  officer  acting  hereunder,  shall  be  construed  to  be  a  release  of  the  lessees  from  any  of 
their  obligations  to  the  state,  under  said  original  lease  and  the  extension  thereof. 

Skc.  4.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 
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works,"  and  the  custody  of  the  records,  books,  papers,  and  documents 
aforesaid,  and  shall  conduct  the  correspondence  of  said  board. 

[9522]  1 7657.  Theotticeof^chiet  J  engineer  of  public  works  is  hereby  cwef  engineer, 
created  and  said  officer  sh^ll  be  appointed  by  the  governor,  with  the  ^ow  appointed, 
consent  of  the  senate;  he  shall  be  a  practical  civil  engineer,  and  shall  ^^ 
hold  his  office  for  the  term  of  two  years  unless  the  state  releases  the  '^'"•♦•' 
public  works.     His  salary  shall  be  at  the  rate  of  two  thousand  dollars 
per  annum,  to  be  paid  monthly  out  of  the  canal  fund  after  the  services  Salary, 
are  rendered,  upon  the  order  of  the  board  of  public  works  and  on  the 
warrant  of  the  auditor  of  state,  and  he  shall  give  bond,  with  good  and 
sufficient  security,  in  the  sum  of  ten  thousand  dollars,  conditioned  for  fnd't'^e'oJjh?** 
the  faithful  performance  of.  his  duties,  and  shall  take  an  oath  of  office 
similar  to  that  prescribed  in  section  three  for  the  officers  therein  named. 
He  shall,  under  such  rules  and  regulations  as  the  board  of  public  works 
may  prescribe,  have  supervision  and  oversight  of  the  several  superin-  shall  have  super- 
tendents,  and  other  officers,  and  report  delinquencies  whenever  they  vision  of  resident 

.,,1  ,  .  -  .  Ill,  engineerB,  etc. 

occur.     And  the  board  may  appomt  an  assistant  engineer,  who  shall 
be  a  practical  civil  engineer,  and  shall  hold  his  office  for  two  years  un-  Board  shall  ap- 
less  sooner  removed,  and  shall  be  subject  to  such  rules  and  regulations,  ^",11!^,"'"'*"'  *"' 
not  contrary  to  law,  as  may  be  from  time  to  time  prescribed  by  the  y„^  ^f  office, 
board.    He  shall  receive  a  salary  not  exceeding  sixteen  hundred  dollars  sj„„ 
per  annum,  payable  monthly  after  the  services  are  rendered   upon  the 
order  of  the  board,  on  the  warrant  of  the  auditor  of  state.      He  shall 
give  bond,  with  good  and  sufficient  securities,  to  be  approved  by  the 
board,  in  the  sum  of  ten  thousand  dollars,  conditioned  for  the  faithful 
performance  of  his  duties,  and  shall  take  an  oath  similar  to  the  one  taken 
by  the  chief  engineer.    The  chief  engineer  shall  have  general  supervis- 
ion, under  the  direction  of  the  board,  of  all  the  public  works  belonging 
to  this  state,  and  shall  perform  such  other  duties  as  the  board  shall  from 
time  to  time  direct.     Said  board  shall  have  power  to  regulate  the  rate  Board  shaii  regu- 
of  tolls  to  be  collected  on  the  public  works  of  this  state,  and  to  appoint  wiJer°rem«°an'd 
collectors  of  the  same,  together  with  the  water  rents  and  fines,  at  such  appoint  coiieeton. 
points  as  shall  have  been  or  may  be  established  for  the  collection  of 
tolls,  as  hereinafter  provided ;  and  said  collectors  shall  be  governed  by 
such  rules  and  regulations  as  the  said  board  may  prescribe,  not  incon- 
sistent with  law.     Said  board  of  public  works  shall  have  power  to  aj)-  Board  shall  ap- 
point one  secretary,  whose  salary  shall  not  exceed  fifteen  hundred  ''°""  •""'"''• 
dollars  per  annum,  who  shall  be  paid  monthly  after  the  services  are  ren- 
dered, upon  the  order  of  the  b6ard  upon  the  warrant  of  the  auditor  of 
state.     They  shall  also  have  power  to  appoint  one  clerk,  if  necessary,  ^aaaS^t^^'^ 
at  a  cost  not  exceeding  seven  hundred  dollars  per  annum,  to  be  paid  in 
the  same  manner  as  the  secretary.     They  shall  also  have  power  to  ap- 
point superintendents  of  repairs  not  exceeding  eleven  in  number,  whose  auo  superintend  ' 
aggregate  salaries  shall  not  exceed  twelve  thousand  five  hundred  dollars  ems  of  repairs, 
per  annum,  and  assign  them  to  such  districts  or  divisions  of  said  public  °'^  ""  "^'  ***' 
works  as,  in  the  judgment  of  the  board,  may  be  proper  to  assure  the 
efficient  management,  repair,  and  preservation  of  said  public  -works; 
and  also  to  appoint  the  necessary  number  of  lock  tenders,  and  other 
employes,  and  assign  them  to  post   of  duty,  under  such  rules  and  regu- 
lations as  may  be  prescribed  for  their  government.     Each  collector  of  Engineers,  coi- 
tolls  and  superintendent  shall,  before  he  enters  upon  the  discharge  of  '*"''"^^"'  "* 
nis  duties  as  such,  give  bond  to  the  state  of  Ohio  in  such  sum  as  the  *""' 
board  of  public  works  may  require,  conditioned  for  the  faithful  discharge 
of  the  duties  of  his  office  and  the  proper  accounting  for  all  moneys 
coming  into  his  hands  as  such  an  officer,  which  bond,  with  sufficient  Bond  deposited 
security,  approved  by  the  board,  shall  at  dhce  be  deposited  with  the  Jl'^'g.*"    "'  "^ 
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Secretary,  super- 
intendents, etc., 
appointed  during 
pleasure  of  board. 


Board  shall  fix 
salaries. 

Number  of  super- 
intcnJents,  etc., 
shall  not  exceed 
number  employe^ 
by  lessees. 

Vacancies,  how 
filled. 

How  employes 
shall  be  paid  and 
materials  pur- 
chased. 


roid  \  5.1 


All  receipts  Irom 
tolls,  water  rents, 
etc.,  to  be  paid 
into  canal  fund. 


Board  authorized 
to  lease  water. 


auditor  of  state,  together  with  the  oath  or  affirmation  of  such  officer 
that  he  will  faithfully  and  diligently  discharge  all  the  duties  appertain- 
ing to  his  office,  and  promote  to  the  extent  of  his  ability  the  interest 
of  the  state,  so  far  as  may  be  legally  in  his  power;  said  oath  shall  be 
taken  before  an  officer  having  the  power  to  administer  oaths,  and  shall 
be  certified  and  attested  by  such  officer  in  duplicate  certificates,  one  of 
which  shall  be  filed  in  the  office  of  the  board  of  public  works,  and  the 
other  in  the  office  of  the  auditor  of  state.  The  secretary,  clerk,  col- 
lectors of  tolls,  superintendents  of  repairs,  lock  tenders,  and  other  nec- 
essary employes,  shall  be  appointed  during  the  pleasure  of  the  board 
of  public  works,  and  may  be  removed  from  office  or  employment  at 
any  time  when,  in  the  judgment  of  the  board,  the  public  interest  will 
be  promoted  thereby;  the  board  shall  fix  the  rate  of  salaries  to  be  paid 
monthly  out  of  the  canal  fund,  upon  the  order  of  the  board  of  public 
works  on  the  warrant  of  the  auditor  of  state,  to  the  collectors,  superin- 
tendents, lock  tenders,  and  other  necessary  employes,  grading  the  same 
according  to  the  services  and  labor  to  be  performed  in  each  case.  All 
vacancies  that  may  occur  by  reason  of  death,  resignation,  or  otherwise, 
shall  be  filled  by  the  board  of  public  works,  in  the  same  manner  as  ap- 
pointments  are  made.  \As  amended  March  24,  1884 :  81  v.  68.] 
'  [9523]  §  7658.  To  provide  for  the  prompt  payment  of  all  employes  and 
laborers,  and  for  the  purchase  of  all  materials  and  for  incidental  ex- 
penses in  the  current  repairs  of  the  public  works  of  the  state,  the  su- 
perintendent of  each  division  shall,  at  the  close  of  every  month,  file 
with  the  engineer  duplicate  time  rolls  of  all  employes  and  laborers  em- 
ployed during  the  month,  together  with  itemized  bills  of  all  materials 
purchased  for  the  use  of  the  state,  and  bills  for  the  subsistence  of 
horses,  and  for  the  boaid  of  hands,  where  the  state  is  liable  for  such 
board,  and  other  contingencies;  and  upon  examination  thereof,  said 
engineer  shall,  if  he  approve  the  same,  issue  his  certificate  in  favor  of 
such  superintendent  of  repairs,  and  immediately  notify  the  secretary  of 
said  fact,  upon  which  the  acting  commissioner  in  charge,  if  satisfied 
that  the  certificate  is  correct,  shall  issue  his  check  on  the  auditor  of 
state,  whose  duty  it  shall  be  to  issue  his  warrant  on  the  treasurer  of 
state  for  the  amount  specified  in  the  check,  and  charge  the  same  to  the 
canal  fund,  to  which  fund  all  receipts  from  tolls,  fines,  and  water  rents 
shall  be  credited ;  and  the  superintendent,  upon  receiving  the  money, 
shall  immediately  proceed  to  pay  all  the  indebtedness  which  he  may 
have  incurred  on  behalf  of  the  state  for  labor,  material,  repairs,  etc., 
on  the  division  in  his  charge ;  and  without  delay  after  such  payment, 
said  superintendent  shall  file  the  original  copy  of  the  accounts  thereto- 
fore filed,  with  the  engineer,  properly  attested  by  the  receipts  of  all 
parties  named  therein,  as  his  voucher  for  money  paid  out,  with  the 
secretary  of  the  board,  whose  duty  it  shall  be  to  examine  the  same, 
and  if  found  by  him  to  be  correct,  he  shall  credit  the  amount  of  the 
same  to  the  account  of  said  superintendent.  \As  amended  March  24, 
1884:  81  v.  70.] 

[9624]  §  6.  The  said  board  of  public  works  is  hereby  authorized  to 
lease  water  on  any  of  the  several  public  works,  under  such  rules  and 
regulations  as  are,  or  may  be,  prescribed  by  law  for  leasing  water 
power  on  the  public  works  of  the  state.  And  the  said  board  is  hereby 
further  authorized  and  required  to  make,  from  time  to  time,  an  exam- 
ination of  the  leases  of  water  power  upon,  or  connected  with,  any  of 
the  public  works  of  the  state,  made  by  the  lawful  agents  thereof;  to 
adjust  and  fix  the  amount  of  rent  in  arrears,  or  to  be  paid  by  such 
lessee  or  assigns,  at  such  prices  as  they  may  deem  just  and  equitable, 
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and  to  cancel  existing  leases,  with  the  consent  of  the  lessees  or  assigns, 
or  when  such  leases  have  become  forfeited,  and  said  board  shall  deem 
the  interest  of  the  state  will  be  promoted  thereby,  to  shut  off  the  water,  May  shut  off 
and  prevent  the  use  thereof  under  any  such  leases,  when  rents  shall  XnmtMi^ox^^^ 
have  been  due  thereon,- and  in  arrears  for  thirty  days  or  more,  or  when  thirty  days, 
the  lessees  refuse  or  neglect  to  put  in,  or  permit  to  be  put  in,  such 
gauges  as  are  required  in  their  leases,  and  to  continue  to  keep  the  water 
shut  off  until  such  rent  be  paid,  or  such  gauges  be  put  in.     And  it  is 
hereby  made  the  duty  of  the  president  of  the  board  of  public  works  to  President  to  fur- 
furnish  the  auditor  of  state,  from  time  to  time,  attested  copies  of  all  "tll'e'^uh  copy  of 
leases  for  water  power  which  remain  in  force,  and  of  all  new  leases  water  leases, 
made,  and  renewals  or  modifications  of  those  now  in  force,  within 
thirty  days  after  the  making  of  such  lease,  renewal,  or  modification  by 
said  board;  and  the  said  president  shall,  also,  within  the  time  pre- 
scribed, furnish  attested  copies  of  such  original  lease,  renewal,  or  mod- 
ification to  each  of  the  collectors  of  tolls  upon  whom  the  duty  is  im- 
pcsed  of  collecting  the  rents  therein  provided  for. 

[9525]  §  7-  Collectors  of  tolls  shall,  in  addition  to  such  other  duties  Coiiecto«  of  tolls 
as  may,  from  time  to  time,  be  required  of  them,  collect  all  water  J^»||™'J."=' """" 
rents  due  the  state,  or  to  become  due,  as  the  same  shall  accrue, 
and  make  such  return  of  such  C9Uections,  and  pay  over  all  moneys 
thus  collected,  in  the  same  manner,  and  at  the  same  time  they  are  by 
law  required  to  make  return  of  and  pay  over  the  tolls  by  them  collected. 
All  moneys  derived  from  tolls  on  the  canals,  or  other  improvements 
of  the  state,  as  well  as  all  moneys  derived  from  leases  of  water  power, 
or  the  sales  of  land  held  by  the  state  for  canal  purposes,  or  from  any 
other  source  appertaining  to  the  interest  or  management  of  the  public 
works  of  the  state,  shall  be  paid  into  the  treasury  in  the  manner 
directed  by  law. 

[9526]  §  8.  All  claims  against  the  state  arising  in  the  nature  of  How  claims  shall 
awards,  or  for  superintendence  and  repairs  on  the  canals,  or  '»«?»"' 
other  improvements  under  the  care  and  supervision  ol  the  board  of 
public  works,  and  authorized  by  law,  shall  be  paid  by  the  check  of  the 
acting  commissioner  in  charge,  on  the  auditor  of  state,  whose  duty  it 
shall  be  to  issue  his  warrant  on  the  treasurer  of  state  for  the  aihount 
specified  in  the  check,  and  to  charge  the  same  to  the  proper  account 
for  which  the  expenditure  shall  have  been  made.  No  check  shall  be 
so  issued  until  after  the  consideration  upon  which  it  is  based  shall  have 
been  actually  rendered,  except  in  thexase  of  extraordinary  casualties  incasaof  extraor 
on  the  public  works,  when  the  engineer  in  charge,  with  the  approval  how  c'ia1ms"may 
of  the  chief  engineer,  may  issue  a  certificate  for  such  sum  as  may  be  >»  ?"<*• 
actually  necessary  in  the  emergency,  and  on  such  certificate  the  acting 
commissioner  in  charge  of  the  division,  if  he  shall  approve  the  same, 
and  the  necessity  thereof,  may  issue  his  check  for  the  amount  on  the 
auditor  of  state,  who  shall  isSue  his  warrant  for  the  sum  named  in  the 
check  on  the  treasurer  of  state,  and  charge  the  same  to  the  canal  fund; 
and  every  check  shall  be  drawn  in  favor  of  the  identical  person  to 
whom  the  amount  is  due,  and  shall  set  forth  the  nature  of  the  indebt- 
edness, whether  for  materials,  repairs,  labor,  superintendence,  or  other- 
wise, and  to  what  object,  and  what  point  or  division  said  materials, 
labor,  or  superintendence  were  applied.  Every  check  shall  set  forth 
the  specific  appropriation  which  authorized  its  payment,  and  whether 
the  amount  due  is  for  work  done  by  contract  or  otherwise ;  and  the 
check  and  certificate  thus  issued  shall  be  registered  in  books,  one  to  be 
kept  by  the  engineer,  and  one  by  the  acting  commissioner.  .^^' 
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How  contracts  f.  r  [9527]  §  9.  That  in  all  cases  in  which  it  may  be  necessary  for  the 
befeL"''*'^'  l^oard  of  public  works,  by  themselves  or  their  legally  authorized  agent, 
to  let  contracts  for  the  performance  of  labor,  or  the  furnishing  of 
materials,  or  for  the  construction  of  feeders,  dykes,  reservoirs,  locks, 
dams,  and  other  works  and  devices  for  perfecting  and  keeping  in  refiair 
the  public  works  under  their  charge,  it  shall  be  the  duty  of  the  acting 
commissioner  of  the  board,  by  the  resident  engineer  having  charge  of 
the  division  of  the  public  works  upon  which  said  labor  is  to  be  per- 
formed, or  materials  furnished,  to  cause  such  general  notice  of  the  let- 
ting of  said  contract  by  publication  in  the  newspapers  and  posting  up 
advertisements,  as  will  secure  general  competition ;  which  said  notice 
shall  contain  a  statement  of  the  time,  place,  and  manner  of  receiving 
proposals,  of  said  contracts,  and  the  character  and  magnitude  of  the 
work  to  be  performed,  the  materials  to  be  furnished,  or  both,  if 
required,  for  the  construction  of  the  said  works. 
No  member,  offi-  [9528]  §  I o.  No  member  of  the  board  of  public  works,  engineer, 
be'^!n°er'Jsied  »' '°  Superintendent,  collector  of  tolls,  gate-keeper,  weighmaster,  inspector, 
anycootraci.  Secretary,  or  clerk,  or  any  other  person  holding  office  under  said 
board  during  the  location  or  construction  of  any  canal  or  feeder, 
shall  become  interested,  either  in  contract  or  purchase,  direcdy  or 
through  another,  in  any  lands,  town  lots  or  water  privileges,  for  hydrau- 
lic i)urposes,  on  or  adjacent  to  any  such  canals  or  feeders  under  the 
charge  of  said  board,  until  after  the  expiration  of  his  term  of  office ; 
or  be  engaged  or  concerned,  either  directly  or  through  another  per- 
son, in  any  contract  for  labor,  construction,  or  supplies  of  any  descrip- 
Pcnaity.  (j^f,  whatever.     Every  person  found  guilty  of  violating  the  provisions 

of  this  section,  on  conviction  thereof  in  any  court  of  competent  juris- 
diction, on  indictment  or  information,  shall  be  adjudged  to  pay  a  fine 
of  not  less  than  one  hundred  dollars,  nor  more  than  one  tliousand  dol- 
lars, and  shall,  moreover,  forfeit  his  office. 
Auduor  to  exam-  [96'29]§ii.  It  is  hereby  made  the  duty  of  the  auditor  of  state  to 
'»■  ineroU$,ab»iracts.  caQge  all  the  roUs,  abstracts,  and  accounts  of  the  collectors  of  tolls 

upon  the  canals,  slack-water,  or  other  improvements  of  this  state, 
for  the  season  of  navigation,  to  be  thoroughly  examined  and  compared 
with' each  other,  so  that  any  discrepancy  between  the  amounts  credited 
by  the  collectors  receiving  any  moneys  and  the  check  kept  by  any 
1.^.  other  collector  shall  be  ascertained  ;  and   in  case  of  any  such  discrep- 

K^  ancy,  the  clearance  upon  which  any  such  moneys  purport  to  have  been 

J  received,  shall  be  examined  for  the   purpose  of  ascertaining  the  true 

'  •  amount  received ;  and  if  said  auditor,  after  having  ascertained  the  state 

• .;  of  the  accounts  for  the  last  season,  deems  it  for  the  interest  of  the 

state  to  examine  and  compare  as  above,  any  part  or  all  of  the  rolls, 
,.;  ■  abstracts,  and  accounts  for  any  previous  year,  he  is  authorized  to  cause 

t  s  irh  examination  to  be  made,  and  also  for  each  ensuing  year. 

r"  Location  of  conec-    [9530]  §12.  Collectors'   offices,  on  the  Ohio  canal,  are  hereby  es- 

!*•  «orf  office*.  tablished  at  Cleveland,  Akron,   Massillon,   Dover,    Roscoe,   Dresden, 

:."  Newark,   Carroll,   Columbus,    Circleville,    Chillicothe,    Waverly,  and 

r .  Portsmouth ;  on  the   Miami  and  Erie  canal,  at  Cincinnati,  Lockland, 

Middletown,  Dayton,  Piqua,  St.  Mary's,  Delphos,  Defiance,  Maumee 
V,,  City,  and  Toledo;  on  the  Hocking  canal,  at  Carroll  and  Logan;  on 

the  iValhonding  canal,  at  Roscoe;  and  on  the   Muskingum  improve- 
ment, at   Marietta,   McConnelsville,   Zanesville,  and   Dresden:    pro- 
vided, that  if,  in  the  opinion  of  the  board  of  public  works,  any  one  or 
iV,  more  of  said  offices  can  be  dispensed  with  without  detriment  to  the 

['  public  interest,  said  board  may  abolish  the  same;  and,  provided,  fur- 

^  ther,  that  s.iid  board  may  establish  additional  offices  if  the  public  mter- 

t  est  will,  in  iu  judgment,'  be  promoted  thereby. 
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[9531]  §  13.  It  shall  be  the  duty  of  the  board  of  public  works  Board  shall  re- 
to  reijor'  annually  to  the  governor,  at  least  ten  days  before  the  Jo"«mo"*"' ** 
assembling  of  the  general  assembly,  and  said  report  to  be  by  him 
transmitted  along  with  his  message  to  the  general  assembly ;  said  report 
shall  contain  a  full  and  accurate  account  of  all  moneys  expended  on 
each  of  the  public  works  during  the  year  ending  on  the  fifteenth  day 
of  November  next  preceding  said  report,  the  aggregate  amount  of 
work  contracted  for  during  the  year,  the  amount  of  money  expended 
or  allowed  over  and  above  the  contract  price,  and  the  total  value  of 
all  the  work  under  contract  remaining  to  be  executed,  estimated  in 
each  case  at  contract  prices,  together  with  the  estimated  cost  of  all  the 
work  in  progress  of  execution,  and  such  other  information  in  relation 
to  the  public  improvements  as  they  may  deem  needful  to  the  general 
assembly;  they  shall  also  report  the  revenue  derived  from  each  of  the 
public  works  by  tolls  and  other  sources,  how  the  same  are  levied,  the 
manner  of  their  collection,  together  with  an  estimate,  if  necessary,  of 
such  appropriations  as  may  be  required  to  reconstruct  and  keep  in 
repair  the  public  works  of  the  state;  the  said  board  of  public  works 
shall  also,  in  their  said  annual  report,  give  a  list  of  all  resident  engi- 
neers, assistant  engineers,  collectors  of  tolls,  superintendents  of 
repairs,  weigh-masters,  deputy  weigh-masters,  inspectors,  lock-tenders, 
and  clerks,  who  may  have  been  employed  by  said  board  during  the 
year  preceding  said  report,  together  with  the  amount  of  salary,  allow- 
ance,'^ or  perquisites  paid  to  each,  whether  such  salary,  allowance,  and 
perquisites  are  fixed  by  law  or  allowed  by  the  board,  or  an  actins;  com- 
missioner thereof;  and  a)so  the  amount  paid  and  allowed  for  their  own 
salaries  and  the  contingent  expenses  of  their  office. 

[9632] §  14.  That  the  act  entitled  "an  act  defining  the  powers  and  ActofMarchH 
prescribing  the  duties  of  the  board  of  public  works,"  passed  March  24,  i**". '■=p=»'«d 
i860,  be  and  the  same  is  hereby  repealed. 

§  15.         This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

An  ylcf  supplementary  to  an  act  entitled  ' '  an  act  defining  the  powers  and 
duties  of  the  board  of  public  works"  passed  May  14,   1878. 

(Passed  and  look  elTect  June  21,  1879:  Tfi  v.  189.] 

[9533]  §  I.  Be  it  enacted  by    the   General  Assembly  of  the  State  of  Dravins  w«t«r 
Ohio,  That  it  shall  be  unlawful  for  any  person  or  persons,  or  body  cor-  °^  cands., 
porate,  to  draw  water  off  any  of  the  canals  of  this  state  for  the  pur- 
j)Ose  of  flooding  ice  ponds,  or  for  any  other  purpose  whatsoever  other 
than   navigation  and  hydraulic  purposes,  unless  they  shall  have  first 
complied  with  the  requirements  of  this  act. 

[953+]  §  2.  Permission  may  be  granted  to  any  person  or  persons,  or  craoting  i>eniii» 
body  corporate,  by  the  board  of  public  works,  to  enter  upon  and  take  non. 
ice  from  any  reservoir,  or  surface  of  any  water  under  the  control  of  the 
[board  of]  public  works,  of  this  state,  and  draw  water  off  the  canals 
of  the  state  for  the  purpose  of  flooding  ice  ponds,  or  other  purposes, 
at  a  price  to  be  fixed  by  the  board  of  public  works,  upon  the  following 
conditions : 

First — When  the  water  so  to  be  drawn  off  is  not  needed,  and  is  over  condiUoo* 
and  above  what  is  necessary  for  navigation  and  hydraulic  purposes  al- 
ready leased. 

Second — Such  water  to  be  drawn  off  under  and  by  the  direction  of 
the  chief  engineer  of  the  public  works,  and  at  such  times  and  in  such 
quantities  as  he  may  from  time  to  time  determine. 
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Third — Such  persons  shall  not,  in  any  manner,  during  any  portion 
of  the  year,  cultivate  any  of  the  land  to  be  so  flooded. 

Fourth — A  bond  in  the  penal  sum  of  twenty-five  hundred  dollars  must 
be  executed  to  the  state  of  Ohio,  with  good  and  sufficient  security,  con- 
ditioned for  the  faithful  performance  of  the  obligations  herein  imposed; 
and  said  bond  is  to  be  approved  by  the  said  board  of  public  works, 
and  to  be  filed  with  the  treasurer  of  state  by  said  board,  that  any  person 
or  persons,  or  body  corporate,  who  shall  enter  upon  any  portion  of  the 
canals  of  this  state,  or  in  any  basin,  wide-water,  or  surface  of  any  water 
under  the  control  of  the  [board  of]  public  works,  reservoir,  or  pond, 
belonging  to  or  used  in  connection  with  the  canals  of  this  state,  with- 
out permission  from  the  board  of  public  works,  for  the  purpose  of 
cutting  or  carrying  away  ice  from  said  canals  or  waters  aforesaid,  for 
the  purpose  of  profit,  shall  be  deemed  guilty  of  a  misdemeanor,  and  be 
liable  as  hereinafter  provided;  in  case  of  lessees  of  water  to  be  used 
for  manufacturing  purposes,  it  shall  not  be  lawful  for  any  such  lessee, 
or  assignee  under  said  lessee,  to  use,  or  allow  to  pass  through  their 
mills  or  other  hydraulic  works,  a  greater  quantity  of  water  than  the 
amount  specified  in  their  lease,  said  quantity  to  be  determined  by  the 
chief  engineer  of  the  public  works.  [As  amended  April  19,  1881 :  78  v. 
229.] 

[9535]  §  3.  Any  person  or  persons,  or  body  corporate,  violating  any 
of  ihe  provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor, 
ard  upon  conviction  before  any  court  of  competent  jurisdiction,  may 
be  fined  in  any  sum  not  exceeding  one  thousand  dollars,  and  not  less 
than  fifty  dollars,  for  each  offense ;  and  it  is  hereby  made  the  duty  of 
the  common  pleas  judge  in  the  counties  of  the  state  in  which  the  canals 
are  situated,  to  give  this  act  specially  in  charge  of  the  grand  jury  of  said 
county. 

[9530]  S  4  I'  's  hereby  made  the  duty  of  the  board  of  public  works, 
when  any  of  the  provisions'of  this  act  have  been  violated,  to  forthwith 
notify  the  attorney-general,  and  said  attorney-general  shall  immediately 
commence  suit  upon  the  bond  so  given,  in  the  name  of  the  state  of  Ohio. 
[9537|§5.  This  act  shall  apply  as  well  to  the  parties  who  have 
heretofore  used  and  are  now  using  the  waters  of  the  canals  of  this 
state  as  to  those  who  may  hereafter  so  desire  to  do.  The  board  of  pub- 
lic works  are  hereby  required,  upon  the  passage  of  this  act,  to  shut  off 
and  forbid  the  drawing  of  water  or  use  of  water,  contrary  to  the  require- 
ments of  this  act,  until  the  conditions  herein  provided  shall  have  been 
fully  complied  with;  and  the  chief  engineer  of  the  public  works  shall, 
by  actual  survey,  determine  the  number  of  acres  included  in  any  pond 
so  to  be  flooded,  which  shall  be  conclusive,  and  a  record  of  which  shall 
be  kept  in  the  office  of  the  board  of  public  works;  and  the  cost  of  makv 
ing  such  survey  shall  be  paid  by  the  parties  so  applying,  and  in  deter- 
mining the  amount  of  such  cost  the  certificate  of  said  chief  engineer  shall 
be  conclusive ;  and  the  board  of  public  works  are  hereby  authorized  to 
increase  or  diminish  the  rates  of  toll  as  fixed  by  the  law  of  1858,  when 
the  boat  travels  or  freight  is  carried  less  than  fifty  miles  on  any  of  the 
canals  of  this  state. 

[9538]  §  6.  Should  the  public  works  of  the  state  be  leased,  then  the 
drawing  of  the  water  for  the  purposes  herein  mentioned  shall  be  under 
the  exclusive  direction  and  control  of  said  lessees,  and  the  amount  of 
rent  so  due  shall  be  paid  said  lessees. 

§  7.        This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 


Duties  of  board 
and  attorney- 
genera). 


Apply  to  all 
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An  Act  prescribing  the  method  whereby  the  board  of  public  works  can  lease 
property  belonging  to  the  State. 

(Passed  and  took  effect  May  8,  l88«:  83  v,  itS.) 

[9539]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Mod*  prescribed 
That  it  snail  be  unlawful  for  the  board  of  public  works  to  lease  any  propirrVy^v  Board 
property  belonging  to  the  State  which  is  under  their  control  and  man-  "'  ^"'■'"^  works. 
agement,  unless  the  same  be  authorized  by  the  general  assembly. 

[9540]  §  2.  Whenever  such  action  has  been  taken  by  the  general  [Survey,  plat,  etc.] 
assembly,  it  shall  be  the  duty  of  the  board  to  have  an  accurate  survey 
and  plat  made  of  the  property  to  be  so  leased,  with  a  proper  descrip- 
tion, of  the  same,  which  shall  be  filed  with  the  auditor  of  State,  who 
shall  record  the  same  in  a  book  to  be  kept  for  that  purpose,  after 
which  it  shall  be  the  duty  of  the  board  to  offer  the  same  as  a  whole, 
or  if  divisible  it  is  so  to  be  noted  on  the  plat,  and  then  to  be  leased 
in  separate  tracts;  and  in  either  case  it  is  to  be  offered  and  sold  at 
public  outcry  in  the  city  or  corporation  where  the  same  is  located ; 
and  should  it  be  located  outside  of  any  city  or  corporation,  then  in 
the  city  or  corporation  nearest  such  property  to  be  leased ;  provided, 
however,  before  leasing  the  same,  the  board  shall  cause  public  notice 
to  be  published  at  least  four  weeks  in  some  newspaper  published  in 
said  city  or  corporation,  and  if  none  [be]  published  in  such  place, 
then  in  the  county  seat  where  such  property  is  located,  giving  the 
location,  condition  and  number  of  years  to  be  leased. 

[9541]  §  3.     After  said  property  is  leased,  attested  co|)ies,  and  the  tCoUection  of 
collection  of  rents  shall  be  the  same  as  provided  in  sections  6  and  7  """'  *"^'' 
of  the  act  of  May  14,  1878,  (75  v.  584,  x  Rev.  Statutes,  page  374),  5«  ?§  [9524],  t95as> 
entitled  "  an  act  defining  the  powers  and  prescribing  the  duties  of 
the  board  of  public  works,"  provided,  however,  that  nothing  herein 
contained  shall  prevent  the  board  from  leasing  for  water  power  or 
purposes  as  provided  in  section  6  of  such  act. 

'  [9642]  §4.     That  section  3  of  the  act  of  April  29,  1872,  (69  v.  [Rep**!*.] 
194,  3  Rev.  Stats.,  page  677),  be  and  the  same  is  hereby  repealed. 

§  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  fix  the  salaries  of  the  engineers  on  the  public  works. 

(Passed  and  took  effect  April  13, 1865:  6a  v.  175.] 

[9543]  §  I .     Be  it  enacted  by  t/ie  General  Assembly  of  the  State  of  Ohio,  ^^\^^„  ^f 
That  each  engineer  appointed  by  the  board  of  public  works  shall  re-  engineers  on  pub. 
ceive  a  salary  of  twelve  hundred  dollars  per  annum,  which  shall  be  '"  "'"'^ 
paid  in  quarterly  installments,  at  the  close  of  each  fiscal  quarter,  as 
now  established,  out  of  the  state  treasury,  upon  the  warrant  of  the 
auditor  of  state ;  but  said  auditor  shall  not  draw  his  warrant  without 
the  check  of  the  acting  commissioner  of  the  proper  division,  for  the 
amount  due  said  officer  for  such  quarter,  or  any  part  thereof,  accord- 
ing to  the  facts  of  the  case ;  and  it  is  hereby  made  the  duty  of  such 
acting  commissioner  to  ascertain  the  amount  due  for  services  of  each 
of  such  officers  quarterly,  and  issue  his  check  accordingly,  in  the 
same  manner  as  for  any  other  claim  against  the  state. 

[9544]  %2.     It  shall  be  the  duty  of  the  board  of  public  works,  bcbH  mu«.  keep 
when  assembled  together  in  their  official  capacity,  to  keep  a  correct  '"^o^i  "f  pf»- 
and  complete  journal  of  their  proceedings,  which  shall  at  all  times  be  "°  '"*' 
subject  to  the  inspection  of  a  committee  of  either  branch  of  the  gen- 


Digitized  by 


Google 


PL  V,  Ch.  40 


2414 

PUBLIC  WORKS. 


9545-9547 


eral  assembly,  or  any  person  authorized  b^  law  to  examine  the  same, 
or  any  person  who  may  be  interested  m  the  proceedings  of  said 
board ;  and  the  said  board  may  employ  a  clerk  for  said  board,  at  a 
salary  not  exceeding  eight  hundred  dollars  per  annum.  \As  amended 
April  K^,  1 866:  63  v.  124.] 

[9545]  §3.  That  an  act  entitled  "an  act  to  abolish  the  office  of 
the  secretary  of  the  board  of  public  works,  and  to  fix  the  salaries  of 
the  engineers  on  the  public  works,"  passed  the  3d  of  April,  i86», 
except  the  second  section  thereof,  be  and  the  same  is  hereby  repealed. 

§  4.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Salary  of  clerk. 


Repealinc  cbuse. 


An  Act  defining  the  powers  and  prescribing  the  duties  of  the  board  0/  pub- 
lic works. 

[Passed  March  34,  t86o:  57  v.  73.    Repealed  May  14,  1878:  75  v.  $91.] 


Supervision  by 
board  over  public 
worlcs. 


General  powers 
of  board. 


Of  each  member 
in  his  division. 


May  purchase 
proijerty  and 
privileges  for 

state. 


An  Act  supplementary  to  an  act  entitled  an  cut  defining  the  powers  ar.d 
prescribing  the  duties  of  the  board  of  public  works,  passed  March  24, 
i860. 

[Passed  and  took  effect  April  25, 1861 :  58  v.  los.} 

[9646]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  board  of  public  works  shall  have  a  general  supervision  over 
each  division  of  the  public  works  of  the  state,  and  make  all  contracts 
for  building  or  repairing  any  aqueduct,  dam,  embankment,  culvert, 
or  boat  for  the  state,  where  the  expense  thereof  shall  exceed  the  sum 
of  eight  hundred  dollars,  anything  in  the  above  recited  act  to  the 
contrary  notwithstanding. 

§  2.     That  this  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  conferring  certain  powers  on,  and  prescribing  certain  duties  of,  the 
board  of  public  works. 

(Passed  and  took  effect  April  4, 1K>9:  06  v.  141.) 

[95471^1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Ohio,  That  the  board  of  public  works  shall  have  charge  of  the  public 
works  of  the  state,  and  shall  have  power  to  perfect,  render  useful,  main- 
tain, keep  in  repair  and  protect  the  same;  and  to  that  end  shall  have 
power  to  remove  obstructions  therein  or  thereto,  and  to  make  such 
alterations  or  amendments  thereof  (whether  now  or  hereafter  con- 
structed), and  to  make  such  feeders,  dykes,  reservoirs,  locks,  dams,  and 
otlier  works,  devices  and  improvements,  as  they  may  think  proper  for 
tiie  respective  purposes  aforesaid;  that  each  member  of  said  board 
shall  have  the  like  powers,  in  respect  to  the  division  of  the  public 
works  under  his  special  charge,  subject,  however,  to  the  control  of  the 
board ;  but  he  shall  not  undertake  the  construction  of  any  new  work 
whose  cost  would  exceed  two  thousand  dollars,  without  the  previous 
direction  of  the  board;  that  to  enable  them  to  exercise  the  powers 
aforesaid,  it  shall  be  lawful  for  the  board,  and  each  member  thereof, 
within  his  proper  division,  to  purchase  in  the  name  and  on  behalf  of 
the  state,  such  real  or  personal  property,  rights  or  privileges,  as  may 
be  necessary  for  the  respective  purposes  aforesaid;  and  also,  to  agree 
with  any  owner  whose  property  may  be  appropriated  as  hereinafter 
mentioned,  upon  the  sum  of  money  to  be  paid  by  the  state  as  compen- 

[9547]  The  board  of  public  works  is  neither  authorized  by  section  3383  of  the  Revised 
Statutes  nor  by  this  section,  to  grant  the  right  of  way  for  a  railroad  on  and  along  the  bermc 
bank  of  a  navigable  canal  belonging  to  this  state.  State  €x  ret,  v.  Jiailvfay  Co.,  yi  O.  S.  157. 
See  also  State  v.  Beard  0/  PuUic  Werkt,  42  O.  S.  607 ;  Stale  v.  Beard  e/  Pmhtic  WtrlU,  * 
O.  S.  409. 
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sation  therefor,  and  to  pay  the  same  in  the  manner  designated  by  law ;  May  uke  prop«r> 
and  it  shall  also  be  lawful  for  the  board,  and  each  member  thereof,  p^Sucai^" 
and  every  superintendent,  agent,  or  engineer  employed  by  them  or 
him,  to  enter  upon,  take  possession  of  and  use,  upon  the  conditions 
and  subject  to  the  limitations  hereinafter  prescribed,  any  lands,  waters, 
■streams,  or  materials  necessary  for  the  respective  purposes  aforesaid, 
doing,  nevertheless,  no  unnecessary  damage;  and  they  may  also  enter 
upon  any  lands  for  the  purpose  of  making  any  surveys  or  taking  any 
levels  that  it  may  be  necessary  or  expedient  to  make  or  take,  in  the 
discharge  of  their  respective  duties. 

[9548]  §n.  Private   property  may  be  appropriated  for  the  respect- Appropriation ot 
ive  uses  specified  in  the  first  section  of  this  act,  as  follows:    when  {■;jj"hi?"J^{J- 
the  public  use  to  be  made  of  the  property  would  render  it  substantially  in  tiie  state, 
valueless  to  the  owner,  all  estates  therein,  or  rights  thereto,  may  be 
appropriated,  and  upon  the  proper  proceedings  being  had  as  hereinaf- 
ter provided,  shall  vest  in  the  state.     When  the  public  use  of  the  prop- 
erty will  be  temporary,  or  at  intervals  only,  or  when  for  any  otliet 
reason  it  may  be  unnecessary  or  inexpedient  to  appropriate  the  fee  sim- 
ple therein,  or  absolute  right  thereto,  an  easement,  or  right,  commen- 
surate with  the  use  to  be  made  thereof,  may  be  appropriated ;  a  good 
and  sufficient  title  to  which  easement,  or  right,  upon  the  proper  pro- 
ceedings  being   had  as  hereinafter  provided,  shall  vest  in  the  state. 
When  a  breach,  other  injury,  or  obstruction,  destructive  of  or  materially  whai  deemed 
impairing  the  immediate  use  of  any    of  the  public  works  (by  which  public  exigency, 
term  is  meant  not  only  the  main  works,  but  also  all  other  works,  struc-  • 
tures,  or  devices  connected  with  or  appurtenant  thereto),  shall  happen, 
or  exist,  or  be  in  immediate  danger  of  happening,  or  when  such  breach, 
injury,  or  obstruction,  or  danger  thereof,  shall  occur  in  any  work  in 
process  of  construction,  and  repairs  or  protection  shall  be  immediately 
necessary  for  the  preservation  or  restoration  of  the  same,  such  cases,  ' 
all  and  singular,  shall  be  deemed  cases  of  public  exigency,  justifying 
the  immediate  seizure  of  private  property  to  repair  or  protect  such 
works,  or  to  be  used  permanently  or  temporarily,  as  places  of  deposit 
of  materials  for  those  purposes,  or  of  matter  removed  in  making  such 
repairs  or  protection.    In  all  other  cases  ])rovided  for  by  this  act,  a  com-  compeniatioii  roi 
pensation  for  the  property  to  be  appropriated  shall  first  be  made  m  ">e  property, 
money,  or  first  secured  by  a  deposit  of  money,  as  hereinafter  provided. 

[9649]  §3.  The  mode  of  making  appropriations  under  this  act  Mode  of  making 
shall  be  as  follows:  in  a  case  of  public  exigency,  as  defined  in  the ''''•"°''"*"°"'' 
jjreceding  section,  the  private  property  necessary  to  repair  or  protect 
the  public  work  may  be  seized,  either  absolutely  or  for  a  temporary  use, 
by  the  board  aforesaid,  or  either  of  their  members,  or  any  one  of  their 
superintendents,  agents,  or  engineers,  and  the  rights  thereto,  or  to  such 
temporary  use,  shall  immediately  vest  in  the  state.  In  all  other  cases 
the  appropriation  shall  be  made  by  the  board,  or  one  of  the  members 
thereof.  In  such  case  of  public  exigency,  if  the  property  be  immedi-  in  case«of  pubUc 
ately  seized  without  first  paying  for  the  same,  it  shall  be  the  duty  of  the  **'8«"«y- 
board,  or  some  one  of  their  members  (if  the  compensation  to  be  paid 
therefor  be  not  agreed  upon  with  the  owner),  without  delay  to  make  and 
officially  subscribe  as  many  certificates,  in  all  respects  alike,  as  may  be 
necessary,  containing :  First — A  description  of  the  property  so  taken, 
with  the  time  or  times  when  taken,  and  whether  taken  absolutely  or  for 
temporary  use,  and  if  the  latter,  the  extent  of  the  use,  and  the  name  or 
names  of  the  owner  thereof  Secondly — An  offer  on  behalf  of  the  stale 
to  pay  therefor  a  specific  sum  of  money,  being  such  sum  as  the  board, 
or  their  member,  shall  deem  reasonable;  one  of  which  certificates  shall 
be  delivered  to  each  of  the  owners  of  the  property  so  taken,  if  resident 
v.ithin  this  state,  or  left  at  his  or  her  usual  place  of  abode  therein :  pro- 
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vided,  that  if  any  owner  be  a  minor,  idiot,  or  insane  person,  having  a 
guardian  resident  within  this  state,  service  of  said  certificate,  in  man- 
ner aforesaid,  shall  be  made  on  such  guardian,  which  shall  be  deemed 
good  service  upon  the  ward.  But  if  any  owner  or  guardian  reside 
without  this  state,  or  his  place  of  residence  be  unknown  to  the  board, 
■then  notice  to  him  or  them  may  be  given  either  by  personal  service  of 
such  certificate,  or  by  publishing  the  same  for  four  consecutive  weeks 
in  some  newspaper  of  general  circulation  in  the  county  wherein  the 
property  was  taken.  One  of  said  certificates,  with  proof  of  its  having 
been  served  or  published  as  aforesaid,  and  the  date  of  such  service  or 
publication,  shall  be  filed  and  preserved  in  the  office  of  the  board.  If 
any  owner,  or  his  or  her  guardian  as  aforesaid,  shall  at  any  time  after 
the  seizure  of  his  or  her  property  as  aforesaid,  and  within  one  year  after 
the  service  of  the  certificates  as  aforesaid,  or  its  last  publication  as 
aforesaid,  as  the  case  may  be,  elect  to  take  the  sum  of  money  so  offered, 
or,  in  case  of  joint  ownership  or  tenancy  in  common,  his  or  her  proper 
proportion  thereof,  the  board  or  the  proper  member  thereof,  shall  pay, 
or  cause  the  same  to  be  paid  to  him  or  her,  and  shall  take  therefor  a 
receipt  specifying  on  what  account  the  same  is  paid ;  and  such  payment 
shall  discharge  all  claims  of  such  owner  against  the  state  by  reason  of 
the  premises.  But  if  he  or  she  shall  be  unwilling  to  accept  said  offer 
of  compensation,  he  or  she  may,  within  the  year  aforesaid,  notify  the 
board,  or  the  proper  member  thereof  (namely,  the  member  ■  having  spe- 
cial charge  of  the  division  where  the  property  was  taken),  of  such  un- 
willingness, and  if  the  board,  or  said  member,  and  the  owner  can  not 
agree  upon  the  compensation  to  be  paid,  the  owner  may,  at  any  time 
afterward,  within  said  year,  file  in  the  probate  court  of  the  county 
wherein  the  property  taken  was  situate  when  taken,  or  if  it  was  a  tract 
of  land  situate  partly  in  one  and  partly  in  another  county  or  counties, 
then  in  the  probate  court  of  either  of  said  counties,  one  of  said  certifit- 
cates,  or  a  copy  thereof  (which  copy  shall  be  furnished  to  him  or  her 
by  the  board,  or  proper  member  thereof,  if  demanded),  and  require  the 
judge  of  said  probate  court  to  impanel  a  jury  and  to  issue  a  venire 
for  ihem  in  the  manner  hereinafter  provided  in  section  four ;  which 
venire  shall  be  served  and  returned  as  provided  in  said  last  named  sec- 
tion. Before  such  venire  shall  be  issued,  the  owner  shall  notify  the 
board,  or  proper  member  thereof,  when  it  will  be  issued.  Upon  such 
venire  being  issued,  the  same  proceedings  shall  be  had,  so  far  as  the 
same  may  be  applicable  and  practicable,  in  respect  to  the  filling  of 
vacancies,  the  qualifying  of  jurors,  the  power  to  administer  oaths  or 
affirmations,  the  making  and  return  of  awards,  conduct  of  trials,  return 
of  verdicts,  exceptions  or  petitions  in  error,  and  all  other  matters,  as 
are  hereinafter  provided  in  respect  to  cases  not  of  public  exigency. 
In  other  caws.  lu  ca.ses  .Other  than  those  of  public  exigency  as  aforesaid,  the  proceed- 
ings shall  be  as  follows :  the  board,  or  some  member  thereof,  shall 
make  and  officially  subscribe  as  many  certificates,  in  all  respects  alike, 
as  may  be  necessary,  stating,  First — The  intention  of  the  state  to  appro- 
priate the  property,  use,  or  easement,  describing  it  as  fully  and  accu- 
rately as  would  be  necessary  in  a  conveyance,  and  also  stating  the 
name  of  the  owner  or  owners  thereof.  Secondly — The  specific  sum  of 
money  that  the  state  is  willing  to  pay  therefor,  which  shall  be  such  a 
sum  as  the  board,  or  the  member  having  special  charge  of  the  work 
for  which  the  appropriation  is  to  be  made,  shall  deem  reasonable. 
Thirdly — That  if  the  owner  or  owners  do  not,  within  a  time  to  be 
specified  in  the  certificate  (which  time  such  board  or  member  may  fix, 
allowing  a  reasonable  period  after  service  or  publication  of  the  certifi- 
cate, as  hereinafter  provided),  accept  said  sum  as  full  compensation  for 
for  such  property,  use.  or  easement,   then,  after  a  specified  day,  the 
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st'te  win  cause  the  property  intended  to  be  appropriated,  or  in,  to,  or 
over  which  an  use  or  easement  is  intended  to  be  appropriated,  to  be 
condemned  to  the  state,  and  the  vahie  of  such  property,  use,  or  ease- 
ment to  be  assessed  pursuant  to  law.  One  o'f  said  certificates  shall  be 
delivered  to  each  of  the  owners  of-  the  property  intended  to  be  appro- 
priated, or  in,  to,  or  over  which  an  use,  or  easement  is  intended  to  be 
appropriated,  his  or  her  guardian,  or  publication  thereof  made,  in  the 
same  manner  and  under  the  same  circumstances  hereinbefore  provided,  - 
in  respect  to  the  certificates  first  herein  mentioned.  Another  of  said 
certificates  shall  be  filed  and  preserved  in  the  office  of  the  board,  with 
proof  of  the  service  or  publication  thereof,  showing  the  date  or  datfes 
of  such  service  or  publication;  and  if  the  appropriation  be  of  real 
property,  or  of  an  easement  in  or  upon  such  property,  and  be  finally 
made,  it  shall  be  the  duty  of  some  member  of  the  board  to  indorse 
upon  another  of  said  certificates  the  words  "appropriation  made," 
with  the  date  when  the  appropriation  was  perfected,  and  to  officially 
subscribe  such  indorsement  and  cause  such  certificate  and  indorsement 
to  be  recorded  in  the  recorder's  office  of  the  county  in  which  the  prop- 
erty is  situate.  If  any  owner,  his  or  her  guardian,  as  aforesaid,'  shall, 
at  any  time  before  the  appropriation  mentioned  in  said  certificate  shall 
be  made,  elect  to  take  the  compensation  specified  in  said  certificate, 
or,  in  case  of  joint  ownership  or  tenancy  in  common,  his  or  her  proper 
proportion  thereof,  the  board,  or  proper  member  thereof,  shall  cause 
the  same  to  be  paid  to  him  or  her,  or  his  or  her  gpardian,  and  shall 
take  the  receipt  of  such  owner  or  guardian  therefor,  and  upon  such 
payment  all  the  title  or  right  of  such  owner  in  or  to  the  property,  use, 
or  easement  appropriated,  shall  vest  in  the  state :  provided,  however, 
that,  in  case  of  joint  ownership  or  tenancy  in  comiHon,  when  some  of 
the  owners  or  tenants  elect,  and  others  do  not  elect,  to  take  the  com- 
pensation offered  as  aforesaid,  payment  to  those  electing  to  take  may, 
in  the  discretion  of  the  board  or  the  proper  member  thereof,  be  with- 
neld  until  the  proceedings  against  those  so  refusing  Or  failing  be  termi- 
nated, and  if,  upon  the  termination  of  such  proceedings,  the  board,  or 
proper  member  thereof,  shall  be  of  the  opinion  that  the  amount  or 
amounts  assessed,  together  with  those  payable  to  the  joint  owner  or 
tenant  electing  to  take  the  offer  of  the  state  as  aforesaid,  would  be  too 
great  to  justify  the  intended  appropriation,  it  shall  be  lawful  for  the 
board,  or  such  member,  to  pay  the  costs  of  said  proceedings  and  refuse 
to  make  the  appropriation ;.  in  which  event  said  costs  shall  be  so  paid, 
and  nothing  more ;  and  provided,  further,  that  if  any  owner,  his  or 
her  guardian,  electing  to  take  the  compensation  oflered  by  the  state  as 
aforesaid,  sliall  fail  to  make  that  election  until  after  proceedings  for  an 
assessment  shall  be  commenced  as  hereinafter  provided,  he  or  she  shall, 
before  receiving  such  compensation,  if  required  Uy  the  board,  or  proper 
member  thereof,  pay  the  costs  of  such  proceedings,  or  if  the  proceed- 
ings be  against  others  as  well  as  himself  or  herself,  his  or  her  proper 
proportion  of  said  costs,  or-he  or  she  may  elect  to  let  the  state  pay  the 
same  and  deduct  it  from  said  compensation. 

[9650]  §4.  If  any  owner  or  owners,  notified  as  provided  in  the  same 
next  preceding  section,  shall  not,  within  the  time  specified  for  that 
purpose  in  the  certificate  mentioned  in  said  section,  signify  to  the  board, 
or  some  member  thereof,  his,  her,  or  their  acceptance  of  the  compen- 
sation offered  by  said  certificate  to  him,  her,  or  them,  it  shall  be  lawful 
for  the  board,  or  any  member  thereof,  at  any  time  after  the  expiration 
of  the  time  named  in  said  certificate  for  such  owner  or  owners  to  accept 
the  offer  of  the  board,  to  file  one  of  said  certificates,  with  proof  of  the 
service   or  publication  thereof,   in  the  probate  court  of  the  county 
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wherein  the  property  intended  to  be  appropriated  is  situate,  or,  if  the 
property  be  a  tract  of  real  estate,  situate  partly  in  one  and  partly  in 
another  county  or  counties,  then  in  the  probate  coiift  of  either  of  said 
counties;  and  thereupon,  it  shall  be  the  duty  of  the  probate  judge 
forthwith  to  notify  the  clerk  of  the  court  of  common  pleas  and  sheriff 
of  the  county  of  the  filing  of  such  certificate;  and  the  said  clerk  and 
sheriff  shall,  within  one  day  after  receiving  such  notice,  proceed  lo- 
'  draw  out  of  the  box  containing  the  names  of  persons  returned  to  serve 

•;  as  jurors  in  the  court  of  common  pleas,  a  jury  of  twelve,  in  ihe  ?ame 

manner  that  juries  are  drawn  for  the  trial  of  causes  in  the  court  of 
common  pleas,  for  the  purpose  of  estimating  or  assessing  the  damages 
such  owner  or  owners  shall  receive  by  reason  of  such  appropriation  •. 
and  the  said  clerk  shall  immediately  return  the  names  of  jurors,  so- 
drawn,  to  the  ])robate  judge,  who  shall  thereupon  issue  his  venire  to 
the  sheriff,  or  in  case  of  his  being  a  parly  to  the  proceedings,  lo  the 
coroner  of  the  county,  to  summon  the  jurors  so  drawn  as  aforesaid,  to- 
attend  on  some  day  specified,  at  the  office  of  said  judge,  then  and 
there  to  be  impaneled  and  sworn  to  render  a  just  verdict,  in  the  man- 
ner prescribed  by  law.  And  the  probate  judge  shall,  at  the  time  of 
issuing  such  venire,  issue  a  notice  to  the  several  owners  of  the  prdperty 
described  in  such  certificate,  of  the  time  when  such  jury  will  meet  at 
the  office  of  said  judge' for  the  purpose  aforesaid :  which  notice  such 
sheriff  or  coroner  shall  serve  upon  the  party  or  parties  therein  named, 
at  the  time  of  servipg  such  venire :  provided,  that  if  such  owner  or 
owners  are  non-residents  of  this  state,  or  are  unknown,  then  publication 
of  the  objects  and  purposes  of  the  proceedings  shall  be  made  in  scn.e 
newspaper,  published  in  the  county,  for  thirty  days  next  preceding*lhe 
time  named  in  sucly  venire ;  which  notice  shall  contain  a  pertinent 
description  of  the  propertv  sought  to  be  appropriated,  and  the  nam^  or 
names  of  the  owner  or  owner.s,  if  the  same  be  known,  and  the  time 
and  ])lace  of  the  proceedings.  The  probate  judge  shall  have  power  to 
issue  all  subpoenas,  and  all  other  necessary  process,  and  to  administer 
all  necessary  oaths  in  the  execution  of  this  act. 
'  Sttmrnonine  jury,  [95511  §5.  It  shall  be  the  duty  of  the  sheriff  or  coroner,  on  receiv- 
vacancK^!*"''  ^^S  s"'^"  vcnire,  to  summon  the  persons  therein  named  in  the  same 
manner  as  jurors  are  summoned  to  attend  the  court  of  commoa 
pleas ;  and  jurors  may  be  challenged  and  vacancies  in  the  juries  filled 
Oath.  as  in  other  cases.     The  jury  shall  be  sworn  to  well  and  truly  assess 

the  compensation  to  which  the  owner  may  be  entitled  by  reason  of  the 
premises,  without  deduction  for  benefits  to  any  of  his  or  her  prop- 
erty. For  good  cause  shown,  or  by  consent  of  the  parties,  they  may 
be  sent  in  such  custody,  as  the  court  shall  direct,  to  view  the  property, 
the  court  appointing  the  person  or  persons  whose  duty  it  shall  be  to 
State  to  open  and  show  it  to  them ;  but  all  testimony  shall  be  given  in  open  court.  The 
close.  state  shall  be  entitled  to  open  and  close,  in  giving  testimony,  and  in 

Verdict.  the  argument.     The  verdict  shall  be  in  writing,  signed  by  the  jurors, 

or  their  foreman  ;  but  the  court,  with  the  assent  of  the  jurors,  may  put 
New  trial.  it  in  proper  form.     A  new  trial  shall  not  be  granted,  except  for  miscon- 

Excepiirns  and  ^^"ct  of  the  jury,  or  for  an  erroneous  ruling  by  the  court.  Exceptions 
proceeding* in  may  be  taken,  as  in  other  cases,  to  any  ruling  of  the  court  in  matter 
of  law,  and  a  petition  in  error  may  be  ])rosecuted  in  the  district  or 
supreme  court  if  filed  within  thirty  days  after  the  rendition  of  the  ver- 
dict, but  not  otherwise.  Such  petition  shall  not  be  filed  without  an 
allowance  by  the  district  court,  or  by  the  supreme  court,  or  a  judge 
thereof.  And  the  proceedings  shall  not  be  reversed  for  any  error  of 
form,  or  other  error,  not  affecting  the  substantial  justice  of  the  case. 
Upon  a  reversal  of  the  proceedings,  a  procedendo  may,  in  a  proper 
case,  be  awarded,  and  a  new  trial  had,  if  iherebjf  commanded.     The 
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probate  judge  shall  record  the  proceedings  in  that  court,  including  the  Record  in  probate 
certificate  of  intention  to  appropriate,  and  the  proof  of  its  service  or  ^""'^ 
publication,  fileil  in  his  office  as  aforesaid. 

[9552J§6.  After  such  appropriation  is  made,  it  shall  be  the  duty  Payment  of  costs 
of  the  probave  judge  immediately  to  make  up  the  cost  bill  of  such  ""acompensatioa 
proceedings,  when  the  board,  or  proper  member  thereof,  shall,  without 
any  unnecessary  delay,  pay  the  same,  and  shall  also  pay  the  adjudged 
compensation  by  drawing  his  warrant  upon  the  auditor  in  the  manner 
prescribed  by  law,  in  favor  of  the  proper  party ;  and  if  the  party  enti- 
tled to  such  compensation  shall  not  call  for  the  same,  the  auditor  shall 
nevertheless  issue  the  proper  warrant  upon  the  treasury  in  his  behalf 
for  the  same,  and  shall  retain  such  warrant  until  called  for;  and  the 
money  shall  be  taken  and  held  to  be  deposited  in  the  treasury  for  the 
use  and  benefit  of  the  party  entitled  to  the  same,  from  the  date  of  such 
warrant:  provided,  that  no  interest  shall  be  paid  upon  the  compensa- 
tion or  costs  as  aforesaid:  provided,  that  the  board  or  proper  member  Proviso  at  to  rigM 
thereof,  may,  at  their  option,  pay*  the'  costs  and  refuse  to  make  the  lo  «'>■««  <o  appro, 
appropriation,  if  in  their  or  his  judgment,  the  compensation  assessed  '"^""*' 
is  too  great  to  justify  the  appropriation. 

[9553]  §7.  Proof  of  the  service  or  publicaton  of  the  certificates  afore-  i-roof  ot  service 
said,  when  required  by  this  act,  may  be  made  by  the  affidavit  of  any  pfceriificatM,etct 
person  having  personal  knowledge  of  the  fact. 

[9654]  §  8.  If  the  property  appropriated  in  a  case  of  pubhc  exigency.  Unknown  heirs. 
as  hereinbefore  provided,  or  to  be  appropriated  in  other  cases  as  "*=• 
aforesaid,  shall  belong  to  the  heirs,  or  devisees  of  a  decedent,  and 
the  names  and  places  of  residence/  of  such  heirs  or  devisees,  or  of 
any  or  either  of  them,  shall  be  unknown  to  the  board,  or  the  proper 
member  thereof,  sucli  persons  whose  names  and  place  of  residence 
shall  be  thus  unknown,  may  be  described  in,  all  and  singular,  the  papers 
and  proceedings  aforesaid,  as  the  unknown  heir  or  heirs,  devisee  or 
devisees,  as  the  case  may  be,  of  the  decedent,  naming  such  decedent, 
if  his  or  her  name  be  known  to  the  board,  or  said  member  thereof. 
But  if  the  name  of  such  decedent  be  unknown  to  the  board,  or  the 
proper  member  thereof,  or  if  the  names  aid  places  of  residence  of  the 
owners,  or  any  of  them  (whether  holding  by  descent,  devise,  or  pur- 
chase), be  in  like  manner  unknown,  such  owner,  or  owners,  whose 
names  and  places  of  residence  shall  be  thus  unknown,  may  be  described 
in,  all  and  singular,  the  papers  and  proceedings  aforesaid,  by  the  gen- 
eral description  of  unknown  owner,  or  unknown  owners.  And  such  Unkaownowner* 
general  description  shall  also  be  sufficient  when  the  residence  of  the 
owner,  or  owners,  is  without  this  state. 

[9556]  §9.  Married    women,  whose  property  shall  be  appropriated  Power  of  married: 
under  this  act,  shall  be  capable  of  doing  all  things  which  it  may  be  *^5J,|;"„''„der 
lawful  or  necessary  for  an  owner  to  do  in  the  premises,  as  fully  as  thUacu 
if  they  were  unmarried  and  of  full  age.     And  guardians  as  afore- 
said, shall  have  as  full  power  to  act  for  their  wards  respectively,  as  the 
wards  respectively  would  have,  were  they  under  no  disability. 

[9566J  §  to.  Corporations,  in  addition  to  payment  for  their  property.  Compensation  fo> 
real  or  personal,  appropriated  as  aforesaid,  shall  be  entitled  to  com- ^^J'^^^  "^ 
pensation  for  a  destruction,   total  or  partial,  of  the  value  of  any  of 
their  franchises  directly  caused  by  such   appropriation  of  their  real 
or  ))ersonal   property,  as  follows:     If  the  value  of  the  franchise  be 
totally  destroyed,  such  value  shall  be  paid  and  the  franchise  shall  cease 
to  exist ;  if  its  value  be  but  partially  destroyed,  a  ratable  compensa- 
tion shall  be  made.     The  compensation  to  be  thus  paid  shall  be  ascer-  How  aKertained 
tained  (if  not  agreed  upon  by  the  board  cr  the  proper  number  tliereof 
and  the  corporation),  at  the  same  time  raid  in  the  same  manner  that  the 
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compensation  to  be  paid  tor  the  real  or  personal  property  of  the  cor- 
poration appropriated  as  aforesaid,  shall  be  ascertained;    and  the  jurj' 
shall  state  in  their  verdict,  what  is  the  franchise  ihus  injured,  or  de- 
stroyed, and  whether  the  destruction  is  total  or  partial;  which  finding, 
if  not  set  aside  in  the  mode  hereinbefore  provided  for  vacating  verdicts, 
shall  be  conclusive  evidence  of  the  fact  so  found,  to  all  intents  and 
purposes. 
F«.ofwi.„»,„,  L««o7]§".The   witnesses,  clerks,  sheriff,  coroner    constables,   and 
officen  and  jurors,  jurors,  respectively,    for  the  services  required  ot    them   Dy  tnis  act, 
shall  receive  such  fees  as  they  are   paid  for  like  services  in  similar 
cases.     The  probate  judge  shall  receive  for  his  services,  five  dollars  in 
addition  to  the  usual  fees  for  issuing  processes  and  recording  the  pro- 
ceedings ;  the  persons  appointed  to  show  the  property  and  take  charge 
of  the  jury  upon  a  view  as  aforesaid,  shall  receive  such  fees  for  their 
services  as  the  court  may  allow ;  and  the  expenses  of  conveying  the 
jurors  to  the  place  or  places  to  be  viewed,  may  be  allowed  by  the  pro- 
juror.-  names  to    bate  court  and  taxed  as  cost.     All  names  drawn  from  the  jury  box  by 
be  replaced  in  box.  the  clerk  and  sheriff,  as  hereinbefore  provided,  shall  be  by  them  re- 
placed in  the  box,  and  the  persons  whose  names  were  thus  drawn  shall 
be  liable  to  service  as  jurors  in  the  same  manner  as  if  they  had  not 
been  drawn  for  the  special  service  required  by  this  act. 
■■Coiu,"de6ni-      [9558] §  12.  By  the  word  "cost"  in  this  act,  taxable  costs  only  are 
tion  of/and  by       nieant.      Unless  otherwise  herein  provided,  such  costs  shall  be  paid 
w  ompai  .  j^^  ^^  state;  but  upon   proceedings  in  error,  the  party  failing  shall 

pay  the  costs  in  error.  Judgment  for  cost  may  be  given  in  favor  of 
the  state,  and  against  the  owner,  by  the  court  in  which  the  proceedings 
may  be  pending,  when  the  owner  became  liable  to  pay  costs  as  afore- 
said. It  shall  also  be  lawful  for  the  board,  or  proper  member  thereof, 
to  deduct  from  the  compensation  to  which  any  owner  may  become 
entitled  as  aforesaid,  all  costs  for  which  such  owner  is  liable  as  afore- 
said, and  which  such  owner  shall  not  have  paid,  and  if  such  deduction 
be  made,  the  board,  or  said  member,  shall  pay  such  costs  to  the  per- 
sons entitled  thereto,  or  to  the^proper  clerk  for  their  use. 
Oamages  from  [9559]  S  13-  Any  person  whose  property  has  been  or  may  be  injured 
breach  in-or  leak-  by  any  breach  in  or  leakage  or  overflow  of  any  canal,   slack -water, 

age  or  overflow  of      -'    ,     •'  .  ,  o,  .    .  .;  ,       ,      , 

canal,  eic.— pro-  pool,  reservoir  or  Other  work  appertaining  to  such  canal,  slack-water, 
cases."*""  ""^*'  P''"^'  °''  reservoir,  or  by  the  want  of  capacity,  or  filling  up,  of  any 
culvert  thereof,  or  the  washing  away  of  earth  caused  by  any  state 
dam,  under  the  charge  of  the  board,  may  at  any  time  within  one  yeai 
from  the  occurrence  of  such  breach  or  commencement  of  such  leakage, 
or  happening  of  the  injury  occasioned  by  such  culvert  or  dam,  apply 
to  the  board,  or  the  proper  member  thereof,  for  damages.  The  board, 
'  or  such  member,  and  the  claimant,  may  thereupon  agree  upon  and 
appoint  three  disinterested  persons  to  serve  as  a  commission  to  consider 
such  claim,  but  if  they  can  not  so  agree,  the  board,  or  such  member, 
within  a  reasonable  time,  shall  apply  to  the  governor  to  appoint  three 
such  commissioners,  and  the  governor  shall  make  such  appointments. 
The  commissioners  shall,  before  entering  upon  the  discharge  of  their 
duties,  severally  take  an  oath  or  affirmation,  to  faithfully  iand  impar- 
tially discharge  the  duties  of  their  appointment.  They  shall  have  like 
powers  as  are  hereinbefore  granted  to  probate  courts  in  respect  to  sum- 
moning and  qualifying  witnesses,  and  all  subpoenas  for  witnesses  issued 
by  them  may  be  served  and  shall  be  returned  to  them  in  like  manner 
as  if  issued  by  probate  courts.  They  shall  meet  at  such  time  and  place 
as  the  board,  or  the  proper  member  thereof  shall  appoint,  and  shall 
have  power  to  adjourn  from  day  to  day  (Sundays  excepted),  and  from 
place  to  place  until  their  duties  be  completed.     The  claimant,  when  he 
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prefers  his  claim  as  aforesaid,  may  deliver  to  the  board,  or  member,  to 
whom  he  prefers  it,  the  name  of  the  postoffice  within  this  state  at  which 
he  desires  to  be  addressed,  and  if  he  do  so,  it  shall  be  the  ditfy  of  the 
board,  or  proper  member  thereof,  to  give  him  reasonable  notice  by  let- 
ter addressed  to  him,  or  any  agent  named  by  him.  for  that  purpose,  at 
such  postoffice,  or  personally,  of  the  time  and  place  appointed  as  afore- 
said, for  the  meeting  of  the  commissioners.  The  commissioners  shall 
examine  the  canal,  reservoir,  or  other  work  aforesaid,  where  the  breach, 
leakage,  or  overflow  occurred,  or  the  culvert  or  dam,  if  occasioned 
thereby,  and  also,  as  far  as  may  be  practicable,  the  property  said  to  be 
injured  thereby,  and  shall  hear  all  legal  testimony  offered  by  the  par- 
ties, and  having  done  so'  if  they,  or  a  majority  of  them,  shall  be  of 
the  opinion  that  such  injury,  if  any,  resulted  from  defective  construction 
of  the  canal,  reservoir,  culvert,  or  other  work  aforesaid,  and  that  such 
defect  might  have  been  avoided  by  the  use  of  ordinary  skill  and  care 
in  the  construction  thereof,  or  that  it  resulted  from  the  want  of  proper 
care  in  the  officers  or  agents  of  the  state,  in  maintaining  the  same,  or 
keeping  the  same  in  repair,  and  also,  that  the  injury  was  unavoidable 
by  the  use  of  reasonable  precaution,  vigilance,  and  care  on  the  part  of 
the  claimant,  then,  but  not  otherwise,  the  commissioners,  or  a  majority 
of  them,  shall  'award  to  such  claimant  such  damages,  by  reason  of  the 
premises,  as  may  be  just.  Their  decision,  whether  in  favor  of  or  against 
the  u'laimanc,  shall  be  in  writing,  signed  by  those  who  concur  therein, 
and  shall  be  delivered  by  them,  with  all  subpoenas  by  them  issued,  and 
a  statement  of  the  number  of  days  they  were  engaged  in  the  discharge 
of  their  duties  to  the  board,  or  proper  member  thereof.  Each  of  them 
shall  receive  for  his  services  two  dollars  per  day,  if  such  services  be  per-  Per- diem  of  com- 
formed  in  the  <:ounty  wherein  he  resides;  but  if  performed  in  another  """'°''*"- 
county  or  counties,  he  shall  receive  three  dollars  per  day,  and  mileage 
at  the  rate  of  three  cents  jier  mile.  Such  damages  and  the  costs  inci-  Payment  of  d»iw> 
dent  to  their  ascertainment  as  aforesaid,  shall  be  paid  by  the  board,  or  **'' 
proper  member  thereof,  out  of  any  moneys  appropriated  by  the  general 
assembly  for  that  purpose :  provided,  however,  that  if  the  damages  so 
awarded  shall  not  exceed  the  costs  aforesaid,  such  damages  shall  not  be 
paid;  and  provided,  further,  that  if  the  commissioners,  or  a  majority 
of  them,  determine  that  the  claimant  is  not  entitled  to  damages,  he 
shall  pay  the  costs;  and  provided,  further,  that  it  shall  be  lawful  forofcosu. 
the  board,  or  proper  member  thereof,  at  any  time  before  the  decision 
of  the  commissioners,  to  offer  to  pay  the  claimant  such  sum.  of  money 
as  the  board,  or  said  member,  may  think  him  entitled  to  by  reason  of 
the  premises,  which  sum,  if  he  agree  to  accept  it,  shall  be  paid  to  him, 
and  shall  discharge  his  claim  ;  but  if  he  refuses  to  accept  to  [it],  he 
shall  pay  all  costs  incurred  subsequent  to  such  offer  unless  a  larger 
sum  be  awarded  to  him  by  the  commissioner  than  the  sum  so  offered. 
Costs  for  which  the  claimant  may  become  liable  as  aforesaid,  may  be 
recovered  of  him  by  action  in  the  name  of  the  state.  The  board  shall 
cause  the  decision  of  the  commissioners  to  be  recorded  in  a  book  to  be  -Record  of  decision 
provided  by  them  for  that  purpose,  and  such  decision  shall  bar  the  °'  "■""'»»'»''"«• 
claimant  from  again  preferring  the  same  claim  against  the  state.  If  one 
of  the  commissioners  fail  to  serve,  the  other  two  may  appoint  a  suita- 
ble person  to  fill  the  vacancy ;  if  more  than  one  so  fail,  the  vacancies 
shall  be  filled  by  appointments  by  the  governor :  provided,  however,  Duiy  ofboardor 
that  when  from  the  circumstances  of  the  case  it  shall  be  apparent  that  floT,'^"'"'"''*'' 
such  overflow  and  consequent  injury,  will  be  of  frequent  occurrence,  it 
shall  be  the  duty  of  the  board,  or  member  having  the  division  in  charge, 
to  proceed  under  this  act  to  appropriate  for  the  use  of  such  canal. 
VOL.  11 — 48 
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slackwater,  pool,  or  reservoir,  an  easement  in  the  property  affected,  and 
acquire  the  right  to  overflow  such  lands  to  the  extent  to  which  they  are 
liable  to.  overflow  by  the  works  as  constructed  at  the  time  of  such  appro- 
priations, and  the  compensation  awarded  to  the  owner  shall  be  in  full 
for  such  easement,  and  shall  bar  any  claim  of  the  owner  of  such  lands 
for  damages  thereto,  accruing  after  the  commencement  of  such  proceed- 
ings for  appropriation,  by  reason  of  any  overflow  and  consequent  injury 
resulting  from  said  works  as  constructed  at  said  time. 
Payments  to  be  [^5^>0]  §  14.  All  payments  required  or  authorized  by  this  act  to 
outofappropria-  be  made  by  the  board,  or  either  of  their  members,  bhall  be  made 
out  of  the  moneys  appropriated  for  the  purpose  by  the  general  as- 
sembly. 

§  15.     [TTus  section  is  fully  covered  by  sections  9  and  10  of  the  act  of 

March  24,  1860:577'.  73 — which  act  was  repealed  "jc,  7'.  591 — and  therefore 

repealed  by  implication.     See  also  §§  9527,  9528] 

Membtn  of  board       [9561]  §  1 6.     Where  the  determination  of  any  matter  is  or  may  be 

•uthoriiedtoad-   devolved  bv  law  upon  the  board,   or  either  of  their  members,  and 

minister  oaths.         ,  .     •'  .  ^*^     .  ,     ,t    , 

the  exammation.  of  witnesses  shall  be  necessary,  or  proper,  to  en- 
able them  or  him  to  determine  the  same,  and  in  all  cases  in  which 
affidavits  are,  or  may  be,  required  by  law  to  be  filed  in  the  oflicc 
of  the  board,  or  delivered  to  a  member  thereof,  or  to-be  filed  by  the 
board,  or  a  member  thereof,  in  any  other  office,  the  oath  or  afiimia- 
tioa  90  the  witness  or  aflfiant  may  be  administered  by  either  t>f  the 
members  of  the  board. 

Meaning  of  words  [9562]  §17.  To  giv€  effect  to  the  true  intent  of  this  act,  any  word 

*h  5  a*""  ""^  "*  herein  importing  one  gender  may  be  construed  to  include  per- 
sons or  thing,  of  any  other  gender;  any  word  importing  the  singu- 
lar number  may  be  extended  to  and  applied  to  several  persons  oi* 
things;  any  word  importing  the  plural  number  may  be  deemed  also 
applicable  to  a  single  person  or  thing.  The  word  "board,"  when  used 
in  this  act,  means  the  board  of  public  works,  and  the  term  "proper 
member  of  the  board,"  or  an  equivalent  expression,  means  the  mem- 
ber of  said  board  of  public  works  having,  or  who  may  have,  under 
his  especial  charge  or  supervision,  the  division  of  the  public  works  for 
which  an  appropriation  of  property  or  rights  may  be  made  or  attempted 
to  be  made,  or  for  an  injury  occasioned  by  a  defect  or  mismanagement 
of  which,  as  aforesaid,  a  claim  to  damages  may  be  made. 

RepeaiingMcticn  [95^]  §  18.  The  act  entitled  "  an  act  to  amend  an  act  entided 
an  act  to  abolish  the  board  of  canal  commissioners,  and  to  re- 
vive the  board  of  public  works,  and  the  several  acts  supplemental 
and  amendatory  thereto,  and  for  the  better  regulation  of  those  having 
in  charge  the  public  works  of  this  state,"  passed  March  6,  1845,  ^"^ 
the  act  entitled  "an  act  to  amend  the  act  entided  'an  act  to  provide 
for  the  internal  improvement  of  the  state  of  Ohio,  by  navigable 
canals,'"  passed  February  13,  1832;  and  the  act  entitled  "an  act  fur- 
ther to  amend  the  act  entitled  'an  act  to  provide  for  the  internal 
improvement  of  the  state  of  Ohio,  by  navigable  canals,'"  passed  Feb- 
ruary 27,  1849;  and  sections  fifteen,  sixteen,  seventeen,  eighteen, 
nineteen,  twenty,  and  twenty-one,  of  the  act  entitled  "an  act  for  the 
regulation  of  the  public  works  of  the  state  of  Ohio,"  passed  April  12, 
1858,  are  hereby  repealed:  provided,  however,  that  the  repeal  of  said 
acts  shall  in  no  manner  affect  any  act  done,  or  right  that  has  accrued 
under,  or  in  pursuance  oi  them,  or  of  either  of  them;  and  all  pending 
proceedings  under  said  acts,  or  either  of  them,  may  be  completed  as 
though  this  act  had  not  been  passed,  or  such  pending  proceedings  may, 

SaviBgcbuis*.  in  future,  so  far  as  may  be  practicable,  be  carried  on  in  conformity  to 
the  provisions  of  this  act.     This  act  shall  take  effect  from  its  passage. 
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An  Act  limiting  the  duties  of  tlie  board  of  public  ivorks,  in  relcUion  to 
claims  for  damages  on  navigable  streams. 

[Passed  February  24,  1848:  46  v.  89.J 

[9564]  §  I .  Beit  enacted  by  tlie  General  Assaiihly  of  the  State  of  Ohio,  Damages  for  los* 
That  the  board  of  public  works,  and  commissioners  by  them  ap-  Mreamr '"' 
pointed,  shall  entertain  no  application  for  damages  for  loss  of  water 
on  streams,  either  navigable  in  fact  or  declared  so  by  law,  unless  it  be 
shown  that  the  water  abstracted  from  such  steam  for  canal  purposes, 
was  necessary  to  operate  mills  or  other  hydraulic  machinery  in  actusd 
use  at  the  time  the  water  was  so  abstracted. 

'That  all  provisions  of  law  not  consistent  with  the  foregoing  section 
be  and  the  same  are  hereby  repealed. 

An  Act  relating  to  the  records  of  the  Board  of  Public  Works. 

(Passed  February  8,  1847 '  45  v.  54.] 

S  I.     {Repealed  May  14,  1878:  75  v.  793,  %  26.] 

[9565]  §  2.     That  all  leases  deposited  in  the  office  of  the  said 

board  of  public  works,  in  which   the  state  is  interested,  shall  be 

recorded  in  suitable  books  to  be  provided  for  that  purpose. 

An  Act  to  regulate  the  mode  of  settlement  of  accounts  between  the  different 
departments  connected  with  the  public  works,  and  for  other  purposes. 

(Passed  and  took  effect  March  13,  1844 :  43  v.  74.] 

§  I.     {Superseded:  75  v.  584,  §4:  Rev.  Stat.  %  9546.] 

[9566]  §  2.  It  shall  be  the  duty  of  each  superintendent  to  render  Superintendents 
quarterly  statements  of  his  accounts  to  the  resident  engineer,  in  which  me""''"  **'*^ 
he  shall  give  the  date  and  amount  of  each  item  of  expenditure,  speci- 
fying the  time,  -place,  and  amount  of  labor  performed,  the  rate  of 
compensation  allowed  per  day,  week,  or  month,  as  the  case  may  be, 
with  names  of  the  persons  performing  such  labor,  or  contract,  to- 
gether with  a  list  of  the  articles  purchased,  and  incidental  expenses 
mcurred,  with  the  date  of  each  item  of  expenditure,  and  the  names 
of  the  persons  entitled  to  compensation  in  the  amount  so  rendered. 

[9667]  §  3.     That  each  resident  engineer  shall  make  quarterly  set-  Resident  en- 
tlements  with  the  several  superintendents  of  the  public  works  under  futeM'n?"'*'*"'' 
his  charge,  and  the  vouchers  and  accounts  of  the  superintendents,  as 
'allowed  by  him,  shall  remain  in  the  possession  of  said  engineer,  as 
vouchers  for  the  certificate  which  he  shall  issue ;  and  he  shall  cer- 
tify to  the  acting  commissioner  of  public  works  that  he  has  examined 
the  account  of  the  superintendent,  and  allowed  the  amount  for  which  Deposit,  etc., 
he  has  drawn  the  certificate,  and  a  full  copy  of  said  account,  allowed  certScite'and"*' 
by  the  engineer,  shall  be  deposited  with  the  acting  commissioner  be-  payment  thereoa 
fore  he  issues  his  check  on  the  treasurer  of  state,  for  the  sum  specified 
in  the  certificate  of  the  engineer. 

§i^  4  to  7.     {Superseded.     See  75  v.  584 :  Rev.  Stat.  §  9543  et  se^.] 

[9568]  §  8.     That  it  shall  not  be  lawful  for  any  acting  commissioner  Blank  checks. 
to  deliver  to  any  person  any  check,  or  check-book,  signed  in  blank  as 
such  acting  commissioner ;  nor  shall  he  employ  any  agent  to  deliver  Jhe'^kt^  "^ 
his  check  to  the  person  entitled  thereto,  but  shall,  at  stated  periods 
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Where,  when,  and 
how  to  pay  out 
checks. 


hereinafter  mentioned,  attend  in  person,  for  the  purpose  of  paying  out 
his  check  to  the  persons  entitled  thereto. 

[9569]  §  9.  That  it  shall  be  the  duty  of  each  acting  comnussioDCT 
to  attend  in  person  on  the  line  of  the  work  under  his  charge,  at  such 
places  as  convenience  may  require,  to  be  designated  by  the  board  of 
public  works,  and  made  public  in  such  manner  as  they  shall  direct, 
at  regular  periods,  often  as  once  in  three  months,  for  the  purpose  of 
paying  out  his  check  to  persons  entitled  thereto,  on  the  certificates  of 
the  resident  engineers ;  and  it  shall  be  unlawful  for  any  acting  com- 
missioner to  pay  out  his  check  at  any  other  times  than  as  in  this  sec- 
tion prescribed :  provided,  that  if  sickness,  or  other  unavoidable  cas- 
ualty, shall  prevent  the  attendance  of  the  acting  commissioner  at  such 
times,  he  shall  deliver  his  checks  to  persons  so  entitled  thereto,  after- 
ward, on  request  of  such  persons. 

§  10.     [Superseded:  75  v.  584 :  Jiev.  Stat.  %  9555.] 


Extra  allowance 
to  contractor*. 


How  Mds  therefor 
made  and  acceded 
to. 


An  Act*  to  abolish  the  board  0/  canalcommissioners,  and  to  revive  the  board 

^  public  works. 

(Pasted  and  took  effect  provisionally,  March  5.  1839:  37  v.  45-) 

§§  I  to  5.     [Superseded,  obsolete,  repealed,  etc.:  50  v.  109:  55  v.  120.] 

[9570]  §  6.  That  no  allowances,  over  and  above  the  contract  price, 
shall  be  made  by  an  acting  commissioner  to  any  contractor,  unless 
such  extra  allowance  shall  be  directed  by  the  board  of  public  works, " 
which  board  shall  have  ppwer  to  make  extra  allowances  as  they 
may  judge  reasonable,  to  any  contractor  for  work  performed,  or  to  be 
performed,  and  direct  the  same  to  be  paid  out  of  the  proper  fund : 
provided,  such  extra  allowance  shall  not  be  made  for  or  include  losses 
resulting  to  the  contractor  from  the  unfavorable  terms  of  his  contract, 
but  shall  be  confined  to  an  indemnity  for  extra  exjjenses  and  labor  in 
constructing  the  work  contracted  for,  occasioned,  either  by  new 
directions  given  by  an  acting  commissioner  or  engineer  after  making 
the  contract,  or,  where,  in  consequence  of  the  work  proving  to  be  of 
an  entirely  different  character  or  description  from  what  it  was  under- 
stood and  contemplated  to  be  by  the  acting  commissioner  or  enp;ineer 
at  the  time  of  making  of  the  contract :  provided,  that  nothing  in  this 
section  shall  be  so  construed  as  to  apply  to  contracts  made  prior  to  the 
passage  of  the  act  to  create  a  board  of  public  works,  passed  March 
4,  1836. 

[9671]  5^  7.  That  every  contractor  claiming  an  extra  allowance 
shall  present  a  petition  in  writing  to  the  board  of  public  works,  stating 
the  facts  on  which  his  claim  is  founded,  and  the  sum  demanded  as  an 
indemnity,  and  shall  support  his  petition  by  such  proof  as  the  board 
shall  require;  and  every  such  petition  with  the  proof  in  support 
thereof,  and  the  order  of  the  board  thereon,  shall  be  preserved  and 
filed  in  the  office  of  the  board  of  public  works. 

4?§  8,  9.     [Superseded:  43  v.  60.] 

[9572]  §  10.  Contracts  shall  be  awarded  to  the  lowest  responsible 
bidders.     They  shall,  in  all  cases,  be  made  in  writing,  and  executed 


o  <*An  act  to  amend  an  act  entitled  *  an  act  to  abolish  the  board  of  canal  commissioners,  and 
to  revive  the  board  of  public  works,*  passed  March  5,  1839,"  was  passed  March  a^  1841,  39  T. 
43,  Curwen,  |).  793.  It  provides  for  the  employment  of  resident  and  assistant  engineers,  etc, 
and  their  assignment  to  certain  lines  of  canal,  etc.;  reduces  their  number,  and  provides  as  t* 
compensation. 
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by  the  parties  before  the  work  shall  be  commenced,  and  shall  contain  ''"''*  contract, 
specific  prices,  agreeably  to  the  proposals  for  each  kind  or  descrip- 
tion of  work  to  be  performed,  or  articles  to  be  furnished,  under  the 
contracts. 

§§  1 1-14.     \RepeaUd,  superseded,  etc.:  39  v.  43  :  43  v.  60 :  55  v.  120.] 


An  Act  to  amend  an  act  entitied  '^an  act  to  organize  a  board  of  public 

works." 

[Passed  and  took  effect  March  39,  1837 :  35  v.  104.] 

§§  '.  2.  3-     [Repealed,  etc.,  March  5,  1839:  37  v.  45.] 

(w673]  §  4.     The  board  of  public  works  shall  have  the  right  to  take  stone.  etc.,  exca- 
and  use  any  stone,  rock,  gravel,  or  other  materials  excavated  from  any  vated  from  canal 

•  ,'.  ,'  '°  .'         ,,.,.  .,  ,.  ■'   may  be  appropri- 

canal  or  feeder,  the  construction  of  which  is  commuted  to  their  care,  ated  to  pubuc  us^ 

•whenever  the  same  may,  in  their  opinion,  or  in  the  opinion  of  any  "'• 

engineer,  or  any  agent,  be  necessary  to  be  used  in  the  construction  or 

protection  of  any  such  canal  or  feeder,  or  of  any  work  appertaining 

thereto ;  and  it  shall  be  unlawful  for  any  person  to  take,  carry  away, 

or  use  any  stone,  rock,  gravel,  or  other  material,  so  excavated  from  a 

canal  or  feeder,  without  having  first  procured  the  assent,  in  writing, 

of  the  acting  commissioner  of  said  board,  or  the  engineer  having 

charge  of  said  canal  or  feeder. 

[9674]  §5.     The  board  of  public  works,  and  each  acting  com- who  may  »ue  for 
missioner  of  said  board,  shall  be  authorized  to  commence  and  main-  penalties  reUUns 
tain,  in  the  name  of  the  state,  suits  for  all  violations  of  any  law  or  laws  '"  *"" 
relating  to  the  public  works  of  the  state,  for  all  damages  done  to  any 
of  said  works,  and  for  the  injury  or  taking  of  any  property  of  the  state, 
appertaining  to  any  of  said  works. 


An  Act  to  abolish  the  board  of  public  works,  and  to  revive  the  board  of 
canal  commissioners. 

[Passed  and  took  effect,  provisionally,  March  16,  1838 :  36  v.  63.] 

I  to  8.     [Repealed,  etc.,  March  5,  1839:  37  v.  45.] 
'5761  §9.     All  bids  or  proposals  for  contracts,  received  by  the  Bids  and  contract^ 
board  of  canal  commissioners,  or  by  any  acting  member  or  commis-  t\Kd,ilt^?Mi, 
sioner  thereof,  shall  be  carefully  preserved,  classified,  indorsed,  filed  *'' 
and  deposited  in  the  office  of  the  board,  at  Columbus ;  and  copies  of 
all  contracts  made  by  said  board,  or  by  any  member  thereof,  either  for 
work  or  materials,  for  water  privileges,  and  land  on  which  such  privi- 
leges are  to  be  used,  either  purchased  or  sold,  shall  be  indorsed,  class- 
ified, filed,  and  deposited  in  said  office,  within  six  months  after  the 
same  shall  have  been  made. 

§§  10  to  13.     [Repealed,  etc.,  March  5,  1839 :  37  v.  45.] 
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8m  AppeaMx. 


SUBDIVISION    II.       CANALS. 


The  digging  of 
dilche^  or  remov- 
ing earth  near 
canals,  etc.,  pro- 
hibited. 
See  Sup. 


Or  the  ^uttiiif 
dead  animait  in 
canaL 
See  I  6923. 
Penalties  therefor, 
and  prosecution. 


Further  remedies 
therefor. 


Leading,  driving, 
etc.,  animal  along 
tow-path  or  bank 
of  canal. 


*yiH  A(t  to  provide  for  the  protection  of  the  canals  of  the  state  of  Ohio,  the 
regulation  of  the  navigation  thereof,  and  for  flu  collection  of  tolls. 

[Pasflcd  and  took  effect  March  23,  1840:  38  v.  67.) 

[9576]  S  '  •  ^'^  it  enacted  by  tlu  General  Assembly  of  the  State  of  Ohio, 
That  no  person  shall,  under  any  pretense  or  authority  whatever,  ex- 
cept with  permission  in  writing  from  the  board  of  public  works,  or  one 
of  them,  or  some  superintending  engineer  in  their  employ,  dig  or  con- 
struct, or  cause  to  be  dug  or  constructed,  smy  drain,  or  remove  or  de- 
posit, or  cause  to  be  removed  or  deposited,  earth,  sand  or  gravel,  or 
other  material,  so  that  the  effect  of  such  drain,  or  the  removal  of  such 
earth,  sand,  gravel,-  or  other  material  as  aforesaid,  will  be  to  cause 
earth,  sand,  gravel,  or  other  material,  to  be  washed  into  any  canal  or 
slackwater  pool  belonging  to  this  state  or  to  any  company  incorporated 
therein,  to  the  injury  of  the  same. 

[9577]  §  2.  No  person  shall  willfully  put,  or  cause  to  be  put,  any 
dead  animal  into  any  canal  or  slack-water  pool  belonging  to  this  state. 

[9578]  §  3.  Any  person  offending  against  the  provisions  of  the  first 
section  of  this  act,  may  be  prosecuted  before  any  justice  of  the  peace, 
or  the  courts  of  common  pleas  of  the  proper  county,  and,  on  convic- 
tion, shall  be  fined,  for  each  offense,  not  less  than  five  nor  more  than 
one  hundred  dollars ;  and  any  person  offending  against  the  provisions 
of  the  second  section  of  this  act,  may  be  prosecuted  before  any  justice 
of  the  peace  in  any  county  of  the  state  where  he  may  be  found,  and, 
on  conviction,  shall  be  fined,  for  each  offense,  not  less  than  five  nor 
more  than  twenty  dollars. 

[9579]  §  4.  Every  person  offending  against  the  provisions  of  the 
first  section  of  this  act,  in  addition  to  ti^e  penalties  prescribed  in  the 
preceding  section  of  this  act,  shall  be  liable  to  be  sued  in  an  action  on 
the  case,  in  the  name  of  the  state  of  Ohio,  for  injury  done  to  such ' 
canal  or  slack-water  pool,  for  which  a  recovery  shall  be  had,  with  full 
costs;  and  the  proceeds  of  such  judgments,  when  collected,  after  de- 
ducting the  expenses  incurred  in  relation  thereto,  shall  be  paid  over  to 
the  nearest  collector,  to  be  by  him  accounted  for  according  to  law. 

[9580]  §  5.  Every  person  who  shall  lead,  drive,  or  ride  any  horse, 
ox,  or  ass,  mule,  or  other  animal  upon  the  towing  path,  or  the  bank 
opposite  the  towing  path  of  any  canal  authorized  by  the  laws  of  this 
state,  except  for  the  purpose  of  towing  boats  or  other  floating  things 
upon  the  waters  thereof,  and  except  for  the  purpose  of  conveymg  arti- 
cles to  and  from  said  canals,  in  order  to  their  transportation  on  the 
waters  of  the  same,  or  their  delivery  at  their  place  of  destination,  or 
except  upon  such  conditions  as  may  be  prescribed  by  the  board  of 
public  works,  shall  forfeit  for  every  such  offense  the  sum  of  five  dol- 

4  The  following  acts  seem  never  to  have  been  repealed,  but  to  have  been  superseded  by  the 
act  of  Mar.  23,  1840,  38  v.  87,  given  as  g^  9576-0700,  above  : 

"An  act  for  the  protection  of  the  Ohio  canals,'  passed  Jan.  31,  i8a6,  34  v.  47  to  51,  inclusive ; 

"An  act  to  regulate  the  navigation  and  collection  of  tolls  on  the  canals  of  this  state,"  passed 
Feb.  33,  1830,  aS  v.  19  to  30,  inclusive ; 

"An  act  providing  for  the  protection  of  property  on  and  in  the  vicinity  of  the  canals,"  passed 
Mar.  16,  1837,  35  V.  63 : 

"An  act  to  prevent  certain  injuries  to  the  canals  belonging  to  the  state,  and  for  other  pur- 
poses," passed  Mar.  16,  1830,  37  v.  66. 

See  also  note  to  "  Public  Works,"  page  3400. 

J  (9580.)  This  section  was  intended  to  prevent  persons  from  travding  on  the  banks  of  the 
canal  without  regard  to  its  safety,  except  in  the  excepted  cases,  and  in  cases  of  urgent  neces- 
rity.     White  v.  The  Stale,  14  O.  468. 


Digitized  by 


GooQie 


2427 

§§9581-9585  PUBLIC  WORKS.  Pt.  V,  Ch.  Vi 


lars,  and  pay  all  damages  consequent  upon  such  offense  over  ar.d  above 

the  said  forfeiture.     [J5f  amended  April  19,  1881 :  78  v.  219.] 

[9581]  §  6.  If  any  boat  or  other  floating  thing  shall  be  so  moored  in  For  obstructing 
any  of  the  canals  as  to  obstruct  the  navigation  thereof,  or  if  any  person  navigaUon. 
or  persons  shall  obstruct  the  navigation  of  any  of  the  said  canals,  by 
means  of  the  loading,  unloading,  misplacing,  or  otherwise  miscon- 
ducting any  boat  or  other  floating  thing,  and  shall  not,  immediately 
upon  being  required  by  any  commissioner,  engineer,  superintendent 
or  agent  employed  on  said  canals,  or  by  any  person  incommoded  by 
such  obstruction,  to  remove  the  same,  the  boatman  or  person  who 
caused  said  obstruction,  shall  forfeit  for  every  such  ofiense,  the  sum 
of  twenty-five  dollars,  over  and  above  the  expense  of  removing  said 
obstruction. 

[9582]  §  7.  If  any  person  or  persons  shall  obstruct  the  navigation  of  por  sinking  ve»- 
either  of  said  canals,  by  sinking  any  vessel,  timber,  stone,  earth,  or  «'|'  «<>■"■  «?«•> 
other  thing  or  things,  to  the  bottom  of  either  of  said  canals,  or  by  towing'^th'"* 
placing  any  obstruction  on  the  towing  path  thereof,  or  on  the  bank 
opposite  the  towing  path  thereof,  such  person  or  persons  shall  forfeit,  for 
every  such  offense,  the  sum  of  twenty-five  dollars,  over  and  above  the 
expense  of  removing  said  obstruction. 

[9583]  §  8.  It  shall  not  be  lawful  for  any  person  or  persons  to  con-  ^i,,  erection  of 
struct  or  build  any  lock,  bridge,  dam  or  other  structure,  in  or  across  dam,  bridges, etc, 
or  upon  any  public  or  navigable  river,  stream,  lake  or  reservoir  in  this  S.n.'p'roEi^e'd. 
state,  with  which  any  of  the  canals  of  this  state  are  united,  or  with  which 
they  are  connected,  or  communicate  at  any  place,  where  such  public 
river,  stream,  lake  or  reservoir  is  navigable  and  used,  from  time  to 
time,  as  navigable  water,  by  steamboats,  canal  boats,  vessels  or  other 
water-craft,  employed  in  navigation,  unless  such  person  or  persons, 
before  proceeding  thereto,  shall  first  obtain  from  the  board  of  public 
works  of  this  state  an  order  of  the  board,  authorizing  and  licensing  the 
contractor  of  such  lock,  bridge,  dam  or  other  structure  proposed  or 
contemplated,  setting  forth  that  such  proposed  lock,  bridge,  dam  or 
structure  will  not  obstruct  the  navigation  of  such  river,  stream,  lake  or 
reservoir,  or  injuriously  interfere  with  the  rights  of  the  public,  or  the 
business  of  persons  engaged  oi  to  become  engaged  in  the  use  thereof, 
for  the  transportation  of  produce  or  merchandise,  or  other  navigable  or 
commercial  purposes. 

[9584]  *5  9.  That  if  any  ^rson  or  persons  shall  construct  or  build,  Penalty  th«r«6K 
or  proceed  to  construct  or  build  any  loqk,  bridge,  dam  or  other 
structure  on  or  across,  or  upon  any  public  navigable  river,  stream,  lake 
or  reservoir  aforesaid,  without  first  obtaining  the  order  or  license  there- 
for, in  the  manner  hereinbefore  provided,  every  such  person  or  persons 
shall  be  fined  in  any  sum  not  exceeding  one  thousand  dollars,  by  in- 
dictment before  the  court  of  common  pleas  of  the  county  wheie  the 
offense  is  committed,  and  every  such  lock,  bridge,  dam  or  other  struct- 
ure so  erected  or  built,  without  such  order  or  license  shall  be  taken 
and  adjudged  a  common  nuisance,  and  may  be  abated  accordingly. 

[9586]  §  10.  If  any  person  or  persons  shall  wantonly  or  unnecessarily  peoaity  for  ob- 
open  or  shut,  or  cause  to  be  opened  or  shut,  any  lock  gate,  or  any  structing  the  fre« 
paddle  or  culvert  gate  thereof,  or  any  waste  gate,  or  drive  any  nails,  jMesanJfdeMwy 
spikes,  pins,  or  wedges,  into  either  of  said  gates,  or  take  any  other  "•«  bndgei. 
mode  of  preventing  the  perfect  and  free  use  of  either  of  said  gates,  or 
shall  wantonly  and  maliciously  break,  throw  down  or   destroy  any 
bridge  on  either  of  the  said  canals,  such  person  or  persons  shall,  for 
every  such  offense,  forfeit  a  sum  not  exceeding  fifty,  and  not  less  than 
ten  dollars,  and  pay  all  damages  consequent  upon  such  offense,  over 
and  above  the  said  forfeiture. 
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Theiieoofthe  [9586]  §  II.  AH  material  that  shall  h^ve  been  procured  by  any  con- 
fJ!i*iSfh"e<rby  c^  tractoi  for  the  construction  or  repair  of  any  part  of  said  canals,  or 
tractors.  any    works   therewith   connected,  shall,  from  the  time  they  are  j>re- 

pared  for  transportation  to  the  place  where  they  are  to  be  used,  be 
subject  to  the  lien  of  the  state  for  all  moneys  that  may  have  been,  or 
shall  be  advanced  by  the  state  dilring  the  performance  of  said  contract, 
and  for  all  damages  that  may  be  sustained  in  consequence  of  the  non- 
performance thereof;  and  no  sale  by  the  said  contractor,  or  under  an 
execution,  issued  upon  any  judgment  or  decree,  shall  in  any  wise  affect 
said  lien. 
Penalty  for  in.        [9687]  §  12.  If  any  person  or  persons  shall  willfully  and  maliciously 
iem^etc"'"'  '^"''  break,  throw  down  or  destroy  any  lock,  bank,  waste  weir,  dam,  aque- 
duct, or  culvert,  belonging  to  any  canal    authorized    by  the  laws  of 
wnd"d°M  "^'h***  ^'^  state,  such  person  or  persons    shall,  for  every   such  offense,  be 
isjj  °4<;  V.  j8h  «« deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  before  the 
foil  i  [9710]         court  of  common  pleas  of  the  proper  county,  be  sentenced  to  impris- 
onment in  the  penitentiary,  at  hard  labor,  for  any  time  not  less  than 
three  nor  more  than  seven  years,  at  the  discretion  of  the  court,  and 
shall  moreover  be  liable  to  pay  all  damages  sustained  in  consequence 
of  such  offense. 
Or  for  taking         [9588]  §  13.  No  pcrsou  shall  construct  any  wharf,  basin,  or  watering- 
wat«r  from  canals,  plate  on.  Or  make  Or  apply  any  device  whatever  for  the  purpose  of 
taking  water  from,  either  of  the  said  canals,  without   first  obtaining 
permission  therefor,  of  one  of  the  acting  commissioners,  or  of  the 
principal  engineer  of  the  canal,   where  such  wharf,  basin,    watering- 
place  or  device,  as  aforesaid,  is  desired,  in  writing;  and  if  any  person 
shall  offend  against  this  section,  by  attempting  to  make  any  such  con- 
struction, or  apply  such  device  without  permission,  or  shall  not  conform 
to  the  directions  of  the  acting    commissioner  or  engineer,  who  may 
give  such  permission,  in  respect  to  the  location  and  size  of  such  wharf, 
basin,  watering-place  or  device,  as  aforesaid,  such  person   shall,  for 
every  such  offense,  forfeit  the  sum  of  twenty-five  dollars ;  and  the  said 
acting  commissioner  or  engineer  shall  be  authorized,  at  the  expense  of 
the  person  thus  attempting,  to  remove  and  destroy  every  such  wharf, 
basin,  watering-place  or  device,  as  aforesaid. 
Proceedings  when   [9589]  §14.  In  all  cases  in  which  it  shall   be  deemed  necessary  by 
by  the  caSaf.""'*''  the  principal  engineer,  or  acting  commissioner,  in  laying  out  the  line 
of  any  canal,  authorized  by  the  laws  of  this  state,  or  any  work  con- 
nected therewith,  to  discontinue  or  alter  any  public  road  or  highway, 
such   engineer  or  acting   commissioner   shall  be  authorized  to  make 
such  discontinuance  or  alteration,  and  up>on  his  drawing  up  a  plat,  with 
a  true  description,  in  writing  and  figures,  of  all  such  parts  of  any  pub- 
lic road  or  highway,  as  he  may  discontinue  or  new  lay,  on  the  account 
aforesaid,  and  filing  the  same  in  the  office  of  the  auditor  of  the  county, 
in  which  such  discontinuance  or  alteration  may  be  situated,  the  same 
shall  be  lawful ;  and  the  new  laid  road,  as  described  in  said  plat,  shall 
be  deemed  a  public  highway,  and  of  the  same  width  of  the  road  so  dis- 
continued or  altered,  and  shall  be  entered  on  the  record  of  roads,  by 
the  county  auditor,  as  such :  provided,  however,  that  the  board  of  pub- 
lic works  shall,  before  they  obstruct  the  passage  of  any  part  of  a  high- 
way, now  legally  established,  open  and  reasonably  work,  in  order  to 
render  it  passable,  such  part  of  said  highway  as  may  be  new  laid  by 
such  engineer  or  acting  commissioner  as  aforesaid;  and  the  certificate 
of  said  engineer  or  acting  commissioner,  in  writing,  that  the  part  of 
any  highway  new  laid,  as  aforesaid,  is  opened  and  reasonably  worked, 
as  aforesaid,  by  said  commissioners,  shall  be  sufficient  for  their  justifi- 
cation ;  and  that  every  alteratioii  heretofore  made  by  any  engineer,  or 
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acting  commissioner,  in  any  public  road  or  highway,  on  either  of  the 
said  canals,  shall,  from  the  time  of  such  alteration,  be  deemed  lawful 
tu  all  intents  and  purposes. 

[9690]  §  15-  In  all  cases  where  a  new  road  or  public  highway  is  laid  county  wbuitd 
out  by  legal  authority,  in  such  direction  as  to  cross  the  line  of  any  ^^  •««?  "p 
canal  or  navigable  feeder,  authorized  by  the  laws  of  this  state,  after  ro^ilrol^g 
the  line  of  such  canal  or  navigable  feeder  is  permanently  located  and  »■>»'« 
established,  and-in  such  manner  as  to  require  the  erection  of  a  new  bridge 
over  such  canal  or  feeder,  for  the  accommodation  of  said  road,  such 
bridge  shall  be  constructed  and  forever  maintained  at  the  expense  of 
the  county  in  which  such  bridge  is  situated :  provided,  however,  that 
no  bridge  shall  be  constructed  across  either  of  said  canals  or  navigable 
feeders,  without  first  obtaining  for  the  model  and  location  thereof,  the 
consent,  in  writing,  of  one  of  the  acting  commissioners,  or  the  princi- 
pal engineer  of  the  canal  to  be  intersected  by  said  road;  and  if  any 
person  or  persons  shall  undertake  to  construct  or  locate  such  bridge, 
without  such  consent,  and  shall  proceed  therein,  so  far  as  to  place  any 
materials  for  that  purpose  on  either  bank  of  the  canal,  or  on  the  bottom  Penalty  for  con- 
thereof,  he  or  they  shall  be  subject  to  a  penalty  of  fifty  dollars  for  such  M''"'JJ!'J5  '•['''«'• 
undertaking;  and  either  of  said  commissioners  or  engineer  shall  be  mmion.  ""  ^^ 
authorized  to  remove  all  such  materials,  so  soon  as  they  are  discovered, 
(vholiv  without  the  banks  of  the  canal. 

[9691]  §  i6.  Any  acting  commissioner,  engineer  or  superintendent,  onwiagottthe 
duly  appointed,  shall  have  full  power  and  authority,  at  any  time,  to  water  from  canaii. 
cause  the  water  to  be  drawn  off,  either  wholly  or  partially,  from  any 
level  or  levels,  of  either  of  the  canals,  which  may  be  under  the  charge 
of  such  acting  commissioner,  engineer  or  superintendent,  and  to 
cause  the  water  to  remain  wholly  or  partially  drawn  off  during  such 
time  as  he  may  deem  necessary,  for  the  purpose  of  repairing  or  prevent- 
ing any  breach  or  breaches,  or  removing  any  bar  or  other  obstruction 
to  navigation ;  or  for  the  purpose  of  making,  repairing  or  improving 
any  work  or  device,  or  part  of  any  work  or  device  appertaining  to,  or 
connected  with  any  such  part  of  the  canals;  and  for  the  purpose  of  so 
drawing  off  the  water,  or  causing  the  same  to  remain  drawn  off,  as 
aforesaid,  to  open  or  close  any  lock  gate,  culvert  gate,  paddle  gate, 
feeder  gate  or  waste  gate,  or  to  cut  or  make  an  opening,  gap  or  aper- 
ture, in  any  bank,  and  to  cause  the  said  gates  or  apertures  to  remain 
open  or  shut  as  ^aforesaid,  so  long  as  the  same  sljall,  in  the  opinion  of 
such  person,  be  necessary  for  any  of  the  aforesaid  purposes :  provided, 
however,  that  every  engineer  or  superintendent  shall,  in  the  exercise  of 
the  authority  hereby  granted,  be  subject  to  the  orders  and  instructions 
of  the  acting  commissioner,  or  any  engineer  of  superior  grade,  having 
charge  of  the  part  of  the  canal  affected,  or  liable  to  be  affected  by  the 
exercise  of  said  authority. 

[9592]  §17.  If  any  person,  except  a  commissioner,  engineer,  or  su-  same. 
perintendent,  shall,  under  any  pretense,  or  for  any  purpose  whatever, 
open  any  gate  which  shall  have  been  shut,  or  shut  any  gate  which 
shall  have  been  opened,  as  specified  in  the  preceding  section,  without 
the  express  direction  of  the  acting  commissioner,  engineer,  or  superin- 
tendent who  shall  at  that  time  have  charge  of  that  part  of  the  canal,  or 
shall  in  any  way  interfere  in  raising  or  drawing  down  the  water  on  any 
level  of  either  of  the  canals,  contrary  to  the  directions  or  orders  of  the 
acting  commissioner,  engineer,  superintendent,  or  lock-tender  having 
charge  of  any  lock,  or  part  of  the  canal  liable  to  be  •affected  by  such 
interference,  every  person  so  offending  shall,  for  every  such  offense,  for- 
feit and  pay  the  sum  of  twenty-five  dollars,  and  moreover  be  liable  for 
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all  damages  consequent  upon  any  such  opening  or  shutting  of  any  gate, 
or  interference. 

Use  of  water         [9593]  §  1 8.  No  person  or  persons  shall  draw  water  from  either  of  the 

P°*"-  canals  of  this  state,  for  the  use  of  mills  or  machinery  of  any  kind,  nor 

for  any  purpose  whatever;  nor  shall  any  person  or  persons  use  any 
water  power  which  shall  have  been  created  by  the  construction  of  any 
dam  or  feeder,  made  for  the  purpose  of  supplying  with  water  either  of 
said  canals,  or  for  the  purpose  of  improving  the  navigation  of  any 
river  or  stream ;  nor  shall  any  person  use,  for  any  hydraulic  purjjose, 
any  water  conducted  round  any  lock  on  either  of  said  canals,  or  in 
any  manner  obstruct  or  interfere  with  the  water  in  its  passage  round 
any  lock,  unless  such  person  or  persons  shall,  in  each  case,  have  pur- 
chased from  the  commissioners  the  right  to  use  such  water  or  hydraulic 
power;  and  unless  such  person  shall,  moreover,  comply  with  all  the 
conditions  which  shall  have  been  attached  to  the  use  of  such  water,  in 
such  ])urchase. 

PeB»i«yforusinj.  [9694]  §  1 9.  Every  person  who  shall  offend  against  any  of  the  pro- 
visions of  the  preceding  section  shall,  for  every  such  offense,  forfeit 
and  pay  the  sum  of  one  hundred  dollars,  to  be  recovered  for  the  use 
of  the  canal  fund,  by  indictment,  before  any  court  of  competent  ju- 
risdiction; and  every  continuance  to  use,  draw  or  interfere  with  the 
water,  as  specified  in  the  preceding  section,  without  having  first  pur- 
chased tiie  right  to  do  so,  or  without  having  complied  with  'he  con- 
ditions attached  thereto,  shall,  for  each  day,  be  judged  a  new  offense, 
and  shall  subject  the  person  so  offending  to  the  same  penalty  herein- 
before specified. 

Leatc  and  sale  of     [9696]  §  20.  Whenever,  in  the  opinion  of  the  board  of  public  works, 

i»i>d,%tc.*"'  there  shall  be  surplus  water  in  either  of  the  canals,  or  in  the  feeders, 
or  at  the  dams  erected  for  the  purpose  of  supplying  either  of  said 
canals  with  water,  or  for  the  purptose  of  improving  the  navigation  of 
any  river,  and  constructed  at  the  expense  of  the  state,  over  and  above 
the  quantity  of  water  which  may  be  required  for  the  purpose  of  navi- 
gation, the  said  commissioners  may  order  such  surplus  water,  and  any 
lands  granted  to,  or  purchased  by  the  state,  for  the  purpose  of  using 
the  same,  or  such  part  thereof  as  they  may  deem  expedient,  to  be  sold 
for  hydraulic  purposes,  subject  to  such  conditions  and  reservations  as 
they  may  consider  necessary  and  proper,  either  in  perpetuity  or  for  a 
limited  number  of  years,  for  a  certain  annual  rent,  or  otherwise,  as 
they  may  deem  most  beneficial  for  the  interests  of  the  state. 

Same.  [9596]  §  21.  The  provisions  of  the  foregoing  section  shall  extend  to 

and  mclude  the  water  passing  round  locks,  from  one  level  to  another, 
on  either  of  the  canals  of  this  state. 

Same.  [9697]  §  22.  No  hydraulic  power,  nor  right  to  the  use  of  any  water, 

shall  be  sold,  leased,  or  conveyed,  except  such  as  shall  accrue  from  the 
surplus  water  of  the  canal,  feeders,  or  dams,  or  from  the  water  passing 
round  any  lock,  after  supplying  the  full  quantity  necessary  for  the 
purposes  of  navigation 

Same.  [9698]  §  23.  Every  lease,  grant,  or  conveyance  of  water  power,  shall 

contain  a  reservation  and  condition,  that  the  state,  or  its  authorized 
agents,  may  at  any  time  resume  the  privilege  or  right  to  the  use  of 
water,  or  any  portion  thereof,  whenever  it  may  be  deemed  necessary 
for  the  purposes  of  navigation,  or  whenever  its  use  for  hydraulic  pur- 
poses shall  be  found  in  any  manner  to  interfere  with,  and  injuriously 
affect  the  navigation  of  either  of  the  canals,  feeders,  or  streams  from 
which  the  water  shall  be  taken  for  such  hydraulic  purposes;  and  when- 
ever such  privilege  shall  be  resumed,  in  whole  or  in  part,  the  sum 
paid  therefor,  or  the  rent  reserved,  or  such  reasonable  portion  thereof 

\\  [9697],  [9098].     See  StaU  tx  rtl.  v.  Board 0/  Public  IVorkt,  42  O.  S.  60/.  " 
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as  shall  be  detennined  upon,  agreeably  to  the  conditions  and  stipula- 
tions of  the  lease  or  deed  of  conveyance  aforesaid,  shall  be  refunded, 
or  remitted  to  the  purchaser  or  lessee,  his  heirs  or  assigns. 

[9599]  §  24.  All  moneys  received  for  the  rent  or  sale  of  any  hydraulic  proceeds  of  such 
power,  granted  or  conveyed  under  the  provisions  of  this  act,  shall  be  ho^^L™"! 
paid  into  the  state  treasury,  and  constitute  a  part  of  the  canal  fund ;  ated.' 
and  shall  be  subject  to  the  same  rules  and  regulations  as  are  prescribed 
in  the  sixth  section  of  the  act  to  provide  for  the  internal  improvement 
of  the  state  of  Ohio,  by  navigable  canals. 

[9600]  §  25.  If  any  boatman,  or  person  employed  on  board  of  any  proceedings 
canal  boat  or  other  craft,  on  any  canal  in  this  state,  shall  take,  without  »«»'■'«  boatmen^ 
right,  any  timber,  rails,  boards,  planks,  staves,  or  other  property,  from  for  inj'uring  prop^ 
the  banks  or  vicinity  of  any  canal,  or  shall  wantonly  injure  or  destroy  ^liy^oS'cMoX. 
any  property  thereon,  or  in  the  vicinity  thereof,  with  the  knowledge 
of  the  master,  owner,  boatman,   navigator,  or    other    person  having 
charge  of  such'  boat  or  craft,  the  master,  owner,  boatman,  navigator^ 
or  other  person  having  charge  of  such  boat  or  craft  shall  forfeit  to  the 
owner  treble  the  value  of  the  property  taken,  injured  or  destroyed;  and 
the  possession  of  such  property,  if  taken  on  board  of  the  boat  or  craft, 
shall  be  presumptive  evidence  of  such  taking  and  knowledge ;  and-when 
the  property  is  destroyed  or  injured,  proof  thereof  shall  be  made  as  in 
other  cases;  and  the  person  or  boatman  taking,  injuring,  or  destroying 
such  property,  shall  also  forfeit  and  pay  for  every  such  offense,  any  sum 
not  less  than  one,  nor  more  than  fifty  dollars,  to  be  sued  for  and  re- 
covered in  an  action  of  debt,  in  the  name  of  the  state  of  Ohio,  before  any 
justice  of  the  peace  in  this  state ;  and  the  forfeiture  when  collected, 
shall  be  by  such  justice  paid  into  the  treasury  of  the  township  in  which 
suit  is  commenced,  for  the  use  of  common  schools  in  such  township.      s..me 

[9601]  §  26.  The  forfeiture  to  the  owner  of  the  property,  prescribed  in 
the  preceding  section  of  this  act,  against  the  master,  owner,  boatman, 
navigator,  or  other  person  having  charge  of  such  boat  or  craft,  is  de- 
clared to  be.  recoverable  in  an  action  of  debt,  instituted  in  the  name 
of  the  owner  of  such  property,  before  any  justice  of  the  peace  of  this 
state,  against  the  owner,  master,  boatman,  navigator,  or  other  person 
haying  charge  of  such  boat  or  craft,  when  incurred,  and  shall  be 
chargeable  on  such  boat  or  craft,  the  furniture  thereof,  or  the  horses 
drawing  the  same,  and  any  constable  of  this  state  is  authorized  to  exe- 
cute the  process  to  him  directed  in  such  case,  in  any  county  of  this  state. 

[9602]  §27.  When  any  suit  shall  be  prosecuted  for  any  penalty  or  Attachment  of 
forfeiture,  the  justice  of  the  peace  issuing  the  process,  by  a  clause  to  J^forfcitSre*"' 
be  inserted  therein,  may  direct  the  officer  executing  the  same  to  detain 
such  boat  or  craft,  and  the  furniture,  and  the  horses  drawing  the  same, 
until  the  suit  shall  be  determined,  or  until  adequate  security  shall  be 
^ven  for  the  payment  of  any  judgment  that  may  be  recovered:  pro- 
vided, that  in  all  such  cases  the  person  instituting  suit  shall  make  oath 
or  affirmation  before  such  justice,  to  the  facts  upon  which  such  suit  is 
founded,  which  oath  or  affirmation  shall  be  reduced  to  writing,  signed 
and  filed  with  such  justice. 

[9603]  §  28.  If  such   security  shall  be   given  by  recognizances   in  proceeding* 
writing,  as  shall  be  deemed  sufficient  in  amount  and  solvency,  by  such  herein, 
justice  of  the  peace,  or  if  the  defendant,  on  the  trial,  shall  prevail,  the       • 
justice  shall   order   the  boat  or  craft,  furniture,  and  horses,  to  be  re- 
leased ;  but  if  no  such  security  be  given,  and  a  judgment  shall  be  re- 
covered for  such  penalty  or  forfeiture,  and  the  same,  together  vnth  all 
costs,  shall  not  be  immediately  paid,  an   execution  shall  be  issued, 
under  which  the  property  so  retained  may  be  sold,  in  like  manner  as 
if  the  judgment  had  been  obtained  against  the  owner  thereof:  provided, 


Digitized  by 


Qoo^<z 


pt.  V,  a.  40 


2432 

PUBLIC  WORKS. 


9604-9609 


<juard'plate 
tinder  keels. 


Penalty — spikes, 
nails,  etc.,  pro- 
jecting from  side 
or  bottom  of 
boats   * 


B<)bt5  running 
against  lock. 


that  the  officers  and  witnesses  shall  be  entitled  to  the  same  fees  as  are 
allowed  in  other  cases,  and  the  case  shall  be  tried  or  continued,  as  is 
provided  in  case  of  a  capias ;  and  provided  also,  that  when  the  con- 
dition of  any  bond  or  recognizance,  which  may  be  entered  into,  under 
the  provisions  of  this  act,  shall  be  broken,  the  same  shall  be  proceeded 
on  as  is  now  provided  by  law  in  other  cases. 

[9604]  §  29.  Every  boat  navigating  ui)on  either  of  the  canals  of  this 
state,  shall,  by  means  of  a  guard  or  plate  of  iron,  firmly  attached  to  the 
keel,  and  extending  back  under  the  rudder,  or  by  means  of  some  other 
permanent  device,  cover  and  secure  the  opening  between  the  keel  or 
stern-post  and  the  rudder,  so  as  effectually  to  prevent  the  towing  line 
of  any  other  boat  from  entering  said  opening. 

[9606J  §30.  It  shall  be  unlawful  for  any  boat,  having  any  bolt,  spike, 
nail,  hook,  or  other  instrument,  or  any  end  of  any  wale,  plank,  timber, 
board,  or  pin,  projecting  from  the  bottom  or  side  thereof,  in  such  man- 
ner as  to  be  liable  to  injure  any  other  boat,  or  the  towing  line  thereof, 
or  any  work  or  device  appertaining  to  the  canal,  to  navigate  on  either 
of  the  canals  of  this  state ;  and  every  master,  owner,  or  part  owner  of 
any  boat  violating  either  of  the  provisions  of  this  or  the  preceding  sec- 
tion, shall,  for  every  such  offense,  forfeit  and  pay  the  sum  of  ten  dol- 
lars; and,  moreover,  be  liable  for  all  damages  occasioned  by  such 
violation. 

[9606]  §31.  In  no  case  shall  thf  stern  or  bow  of  any  boat  or  float, 
approaching  or  being  about  to  enter,  or  having  entered  any  lock,  be 
permitted  to  run  against,  or  strike  the  head  walls  of  either  of  the  gates 
of  such  lock,  willfully  or  negligently ;  and  for  every  violation  of  either 
of  the  provisions  of  this  section,  the  master  of  such  boat  or  float  shall 
forfeit  and  pay  the  sum  of  one  dollar,  and,  moreover,  be  liable  for  all 
damages  occasioned  by  such  violation. 

[9607]  §  32.  Whenever  any  dispute  shall  arise  concerning  berths, 
places  of  mooring,  or  of  lading,  or  unlading,  of  any  two  or  more  boats' 
or  floats,  at  any  public  lading  place  or  basin,  or  at  any  other  place  on 
either  of  the  canals,  except  at  a  wharf  or  lading  place  which  is  private 
property,  it  shall  be  the  duty  of  the  collector,  and  if  there  be  no  col- 
lector present,  of  any  superintendent,  to  assign  berths  or  places  to  all 
such  boats  or  floats ;  and  the  master  of  every  such  boat  or  float,  failing 
to  com])ly  immediately  with  such  assignment  of  the  collector  or  super- 
intendent, shall  forfeit  and  pay  the  sum  of  five  dollars,  and,  moreover, 
be  liable  for  all  damages  sustained  by  any  individual  in  consequence 
of  such  failure. 

§  33-     [Superseded.     See  *^§  [9547]  et  seq."] 

[9608]  §  34.  No  boat  or  vessel  of  any  kind,  except  such  as  shall  have  a 
firm  and  permanent  bow,  which  shall  be  at  least  as  sharp  or  acute  as  a 
semicircle,  shall  be  permitted  to  navigate  or  float  on  either  ofthecanaK 
of  this  state,  under  a  penalty  of  ten  dollars ;  for  the  payment  of  which, 
such  boat  or  vessel,  and  also  the  owner  thereof,  shall  severally  be 
liable;  and  every  time  such  boat  or  vessel  shall  be  moved  on  either  of 
said  canals,  the  distance  of  one  mile  or  upwards,  shall  be  considered  a 
distinct  offense. 

[9609]  §  35.  No  raft  or  float,  composed  in  whole  or  in  part  of  round  or  un- 
hewn timber,  shall  be  permitted  to  float,  or  be  navigated  on  either  of  the 
canals  of  this  state ;*nor  shall  any  fire  wood,  or  ■other  split  or  sawed 
wood,  or  lumber,  be  transported  on  either  of  said  canals,  otherwise  than 
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§  35-  *The  pan  in  ituUc:^  i>  repealed  and  supplied  hy  the  ac  of  i^cbnwry  27,_'1*W  (44  v.  67, 
entitled  '*An  Act  to  prevent  rafting  of  saw-logs  ar.d  limNe»-  on  tbe  cani»ls  v  this  stat«-"  See 
post,  sec.  [9711]- 
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on  board  of  such  boat  as  may  lawfully  navigate  the  same,  under  the 
penalty  of  ten  dollars  for  every  offense,  in  either  of  the  cases  herein 
specified ;  for  the  payment  of  which  penalfies,  such  raft  or  float,  and 
also  the  owners  thereof,  shall  be  severally  liable. 

[9610]  §  36.  If  any  person,  in  navigating  or  managing,  or  assisting  in  injuring  locks  or 
the  navigation  or  management  of  any  boat  or  other  float,  on  either  of  *"""  works. 
the  canals  of  this  state,  shall,  through  design  or  negligence,  in  the  navi-    ""'  *'  ^' '"' 
gation  or  management  thereof,  injure  any  lock,  lock-gate,  waste-gate, 
guard-gate,  bridge,  aqueduct,  or    other  work  or  device  appertaining 
to  either  of  said  canals,  such  person  shall,  for  every  such  offense,  for- 
feit and  pay  the  sum  of  twenty-five  dollars,  as  a  penalty  for  such  offense; 
and  every  master,  owner,  or  part  owner  «f  such  boat  or  float,  and  also 
the  boat  or  float  itself  shall  severally  be  liable  for  the  payment  of  such 
penalties,  and,  moreover,  be    liable   for  the  payment  of  all  damages 
occasioned  by  such  mismanagement  or  negligence. 

[9611]  §  37.  No  float  shall  move  on  either  of  the  canals  faster  than  at  Ru„„i„g  boat* 
the  rate  of  three  miles  an  hour,  where  such  canal,  or  the  part  thereof  too  fast. 
on  which  such  float  shall  move,  shall  have  been  at  such  time  navigated 
less  than  one  year ;  and  in  no  case  shall  any  float  move  on  either  of 
the  canals  faster  than  at  the  rate  of  four  miles  an  hour,  under  the 
penalty,  in  either  case,  of  ten  dollars  for  every  violation  of  this  section ; 
for  the  payment  of  Vhich,  the  master,  manager,  owner,  or  part  owner, 
of  such  float,  and  alsp  the  float  itself,  shall  severally  be  liable. 

[9612]  §  38.  Whenever  a  boat  or  float  shall  overtake  an)-  other  boat  Rule— when  a 
or  float  on  either  of  the  canals,  it  shall  be  the  duty  of  the  master  or  man-  boat^vertakcs 
ager  of  the  latter  to  turn  from  the  towing  path,  and  give  to  the  former 
every  practicable  facility  for  passing,  and  to  stop  whenever  it  shall  be- 
come necessary,  until  the  boat  or  float  first  mentioned  shall  have  fully 
passed. 

[9613]  §  39.  When  any  float,  in  passing  on  either  of  the  canals,  shall  when  boats  p;i..s 
meet  any  other  float  passing  in  an  opposite  direction,  it  shall  be  the  '*'=''  "'*"=' 
duty  of  the  master  of  each  to  turn  to  the  right  hand,  so  as  to  be  wholly 
on  the  right  side  of  the  center  of  the  canal ;  and  the  horses  or  other 
moving  power  of  the  boat,  which,  in  turning  to  the  right  as  aforesaid, 
shall  turn  from  the  towing  path,  shall  be  stopped  so  as  to  allow  the 
moving  power  of  the  other,  and  the  float  itself,  to  pass  freely  over  the 
towing  rope  of  the  float  so  turned  from  the  towing  path. 

[9614]  §  40.  Whenever  two  or  more  floats,  moving  in  opposite  direc-  %tax, 
tions  on  either  of  the  canals,  shall  at  any  time  approach  any  place 
where,  from  the  contracted  breadth  of  such  canal,  or  other  cause,  they 
can  not  safely  pass  each  other,  it  shall  be  the  duty  of  the  master  of 
every  such  float,  going  from  Lake  Erie,  on  the  Ohio  canal,  or  from  the 
Ohio  river,  pn  the  Miami  canal,  or  from  Columbus,  on  the  Columbus 
feeder,  to  stop  at  such  distance  from  such  place  as  will  permit  the  float 
or  floats  moving  in  the  opposite  direction  conveniently  to  pass  by,  and 
there  to  wait  until  such  passage  is  effected. 

[9615]  §  41.  Any  float  moving  on  either  of  the  canals,  which  shall  have  which  boat  srst 
arrived  within  one  hundred  yards  of  any  lock  in  which  the  water  is  on  entitled  to  lock, 
the  same  level  with  such  float,  shall  be  permitted  to  pass  such  lock  before 
any  float  not  on  the  same  level. 

[9616]  §  42.  If,  on  the  arrival  of  any  two  or  more  floats  at  or  near  any  ^„^^ 
lock,  a  question  shall  arise  between  their  respective  masters  as  to  which 
shall  be  first  entitled  to  pass,  su(h  question  shall  be  determined  by  the 
lock-keeper,  or  any  other  agent  of  the  state,  having  charge  of  such  lock, 
if  any  such  lock-keeper  or  agent  be  present,  and  each  float  shall  be 
passed  in  the  order  and  manner  in  which  such  lock-keeper  or  other 
agent  of  the  state  shall  direct. 
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Setting  poies,«te.,    [9617]  §  43.  No  sctting-pole,  shaft,  or  hook,  pointed  with  iron,  steel, 
pointed  with  iron.  ^j.  other  metal,  shall  be  usgd  in  the  navigation  or  management  of  any 
boat  or  float  on  either  of  the  canals  of  this  state,  and  such  pole,  shaft  or 
hook  being  found  on  board  any  boat  or  float,  navigating  said  canals, 
shall  be  considered  sufficient  evidence  of  its  use. 
Position  of  lock-      [9618]  S  44.  No  pcrson  shall  attempt  to  pass  any  float  into  any  lock, 
SIctT*''*"  """'  **''  °"*  °^  *'*y  lock,  until  the  main  gates  at  the  head  or  foot  of  said  lock, 
as  the  case  may  be,  between  which  gates  such  floats  shall  be  about  to 
pass,  shall  first  be  entirely  opened  into  their  respective  recesses,  nor 
until  all  paddle  and  culvert  gates  of  such  lock  shall  be  closed. 
After  it  enters.        [9619]  ^  45.  Neither  of  the  main  gates  at  the  head  or  foot  of  any  lock 
shall  be  closed,  nor  allowed  to  close  of  their  own  accord,  while  either 
of  the  paddle  or  culvert  gates  at  the  opposite  end  of  such  lock  shall 
remain  open. 
When  boat  passes    [9620]  §46.  When  any  float  shall  pass  out  of  any  lock,  the  main  gates 
*""•  of  such  lock,  through  or  between  which  such  float  shall  have  passed  out, 

shall  be  left  entirely  open,  and  completely  within  their  respective  re- 
cesses, and  all  the  paddle  and  culvert  gates  of  such  locks  shall  be  left 
closed:    provided,  however,  that  when  the  acting  commissioner  or 
superintendent,  having  charge  of  that  part  of  the  canal  in  which  such 
lock  is  situated,  shall  direct  any  paddle,  culvert,  or  other  gate,  to  be 
left  open  for  the  purpose  of  passing  water    throiigh  the    same,  such 
direction  shall  be  complied  with  and  obeyed  by  all  the  lock-keepers, 
masters  of  floats,  boatmen,  and  all  other  persons  concerned  in  navigating 
such  canal. 
Boats  injuring         [9631]  §  47-  No  boat  or  other  float  shall  be  permitted  to  pass  into 
append"  M*"^      any  lock,  nor  to  strike  against  any  part  thereof  with  such  force^as  to 
en  ages.         injure,  ot  be  liable  to  injure  any  part  of  such  lock,  or  any  gate  or 
other  work  or  device  appertaining  thereto,  or  designed  to  protect  the 
same. 
Violently  ciosinc      [9622]  1 48.  No  lock-gate,  culvert-gate,  or  paddle-gate,  shall  be  closed, 
gates,  etc.  ^^^  permitted  to  close  itself,  with  such  violence  as  to  injure  or  be  liable 

to  injure  the  same. 
Penalty  for  vioiv     [9623]  §  49.  Every  master  of  any  float  who  shall  violate  either  of  the 
tinRanyofthe      provisions  of  the  eleven  sections  next  preceding  this  section,  or  who 

eleven  preceding     S,,  .  ,  ,  ■••,  .• 

sections.  shall  permit  any  boatman  or  other  person  assisting  in  the  navigation  ot 

management  of  such  float,  to  violate  either  of  the  said  sections,  or  any 
provision  thereof,  shall,  for  every  such  violation,  forfeit  and  pay  the 
sum  of  ten  dollars;  and  every  owner  or  part  owner  of  any  such  float, 
Who  liable  there-  and  also  such  float,  shall  severally  be  liable  for  the  payment  of  all  pen- 
alties so  as  aforesaid  incurred,  and  shall  moreover  be  liable  for  the 
Penalty  against     payment  of  all  damages  which  may  be  occasioned  by  such  violation ; 
fiv^p''rcceding"'"  ^nd  cvcry  lock-keeper  who  shall  violate  either  of  the  provisions  of  the 
sections.  five  preceding  sections,  shall  forfeit  the  sum  of  ten  dollars  for  every 

such  violation. 
Precedence  as  to      [9624]  §  S©-  When  two  Or  more  boats  or  floats  other  than  packet  boats, 
''"='"•  are  passing  in  the  same  direction  on  either  of  the  canals  of  this  state, 

■that  boat  or  float  which  shall  first  arrive  at  any  lock,  shall  have  the 
right  first  to  pass  said  lock ;  and  any  master  of  a  boat,  or  other  person 
fcrence  '"' ""''  *''°  ^^'*"  pr^vcnt  or  attempt  to  prevent  such  forward  boat  from  first 
passing  said  lock,  shall,  for  every  such  offense,  forfeit  and  pay  the  sum 
of  twenty  dollars. 
Pen.iity— for  ob-      [9625]  §  5 1.  Every  person  who  shall. willfully,  or  through  gross  negli- 
finprope?  moorl*'  gence,  obstruct  the  navigation  of  either  of  the  canals  of  this  state,  by 
ing,  etc.  the  improper  mooring,  management,  or  conduct  of  any  boat  or  floating 

thing,  shall,  for  every  such  offense,  forfeit  the  sum  of  ten  dollars. 
[9626]  §  53.  Every  person  who  shall  willfully,  or  through  gross  n^- 
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ligence,  obstruct  the  navigation  of  either  of  the  canals  of  this  state  or  by  sinking 
by  sinking  any  vessel,  timber,  stone,  earth,  or  other  thing,  in  any  ">ings,  or  ob- 

1  i-         i_         1      •  \    ^     \-  ^L      .        •  It  i    struciing  towing 

part  thereof,  or  by  placing  any  obstruction  on  the  towing  path  thereof,  path,  etc. 
or  on  the  bank  opposite  the  towing  path,  shall  forfeit  the  sum  of  twenty 
dollars. 

[9627]  §  53.  Every  person  who  shall  incur  a  penalty  under  either  of  Further  penalty, 
the  three  next  preceding  sections,  by  committing  any  offense  therein  «"■•  "?<'«'■  ''"■'« 
specified,  shall  moreover  be  liable  to  the  state,  and  to  every  person  in-  Son"  '"^'"" 
jured  thereby,  for  the  payment  of  all  damages  which  shall  occur  in 
consequence  of  such  offense. 

[962S]  §  54-  It  shall  be  the  duty  of  every  engineer,  collector,  superin-  oiKcen,  may  seii 
tendent  or  agent,  employed  on  either  of  the  canals,  to  seize  all  boats,  »rticie$  floating, 
rafts,  logs,  and  every  floating  or  sunken  thing,  which  may  be  found  in 
either  of  said  canals,  and  all  articles  found  on  the  towing  path  thereof, 
not  under  the  charge  of  any  person,  and  to  sell  the  same  at  public  ven- 
due, after  giving  ten  days'  previous  notice  thereof,  in  writing,  posted  • 
up  in  two  public  places  near  the  place  where  such  boat  or  other  articles 
or  things  may  be  found. 

[9639]  §  55.  If  the  owner  of  any  article  so  seized  shall  appear  and  jj^^^  ^^^^^  ^ 
claim  the  same  before  the  time  of  sale,  and  pay  the  cost  of  seizure  and  stop  >uch  sale, 
expense  of  removal,  such  sale  shall  not  take  place. 

[96301  §  56.  If  the  officer  making  such  sale  shall  not  be  a  collector,  the  _  ^    o  ed    f 
avails  of^ such  sale  shall  be  accounted  for  by  him,  within  thirty  days,  to  saie'accounted 
the  nearest  collector,  who  shall  account  for  the  same  as  for  tolls  col-  ^°^- 
lected;  and  if  the  same  be  made  by  a  collector,  he  shall  account  for 
the  avails  thereof  in  the  same  manner. 

[9631]  §  57.  After  any  such  sale  shall  have  been  made,  and  the  pro- 
ceeds  thereof  shall  be  in  the  hands  of  the  collector  or  officer  making  may°be^^d*to' 
such  sale,  such  collector  or  other  officer  may,  on  the  application  of  the  •"■'«'■• 
owner,  and  due  proof  of  ownership,  pay  over  such  proceeds  to  such 
owner,  after  deducting  all  penalties,  forfeitures,  costs,  and  reasonable 
expenses,  chargeable  thereon. 

[96321  §  58.  The  board  of  public  works,  until  otherwise  provided  by  Board  to  appoint 
law,  shallappoint  so  many  collectors  of  canal  tolls  on  each  of  the  canals  collectors. 
of  this  state,  as  they  shall  deem  necessary  for  the  punctual  collection 
of  tolls  on  such  canals;  shall  require  each  collector  to  give  bond,  with  Their  bond, 
sufficient  security  for  the  faithful  performance  of  his  duties,  in  such  sum 
as  the  board  shall  prescribe;  and  shall  designate  the  place  where  the 
office  of  such  collector  shall  be  kept,  and  shall  determine  what  reason- 
able salary  or  other  allowance  shall  be  received  by  each  collector  for  Salary, 
his  services. 

§§  59t  60.     [Repealed February  28,  1852  :  50  v.  114.] 

P^]  §  61    Any  clerk,  duly  authorized  by  a  collector,  may,  in  the  whcnaderkmay 
absence  of  the  collector,  perform  all  the  duties,  and  exercise  all  the  do  the  duties  of 
powers  legally  appertaining  to  such  collector,  and  the  collector  shall  be  "*  '"°'' 
responsible  for  the  acts  of  such  clerk.. 

[9634]  §  624  Collectors  may  be  authorized  to  refund  tolls  or  penalties  ^^en  collector 
erroneously  paid  to  them,  or  which  equitably  ought  tp  be  refunded,  under  may  refund  toUa. 
such  regulations  as  shall  be  prescribed  by  the  board  of  public  works; 
which  regulations  shall  not  be  inconsistent  with  the  constitution  and 
laws  of  this  state. 

[9636]  §  63.  The  owner  or  owners  of  every  boat  navigating  either  of  cenificatei  of 
the  canals,  shall  subscribe  and  deliver  to  the  collector,  of  whom  the  ««■*">■  ^°'  "t^"* 
first  clearance  for  such  boat  shall  be  demanded,  a  certificate,  to  be  en-    "' 
titled  a  "certificate  of  registry,"  containing  the  name  or  names  of  such 
owners,  and  their  respective  places  of  abode,  and  also  the  name  of  the 
boat,  and  place  where  it  is  owned ;  if  the  owners  reside  out  of  this  state, 
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the  certificate  of  registry  shall  be  signed  and  delivered  by  the  master  of 

the  boat,  as  the  owner  thereof. 

s,me.  [96361  §  64.  If  the  master  of  the  boat,  of  which  the  owners  reside 

out  of  tne  state,  shall  be  changed  after  he  shall  have  delivered  such 

certificate,  the  new  master  shall  sign  and  deliver  a  proper  certificate 

of  registry  to  the  collector,  of  whom  he  shall  first  require  a  clearance. 

Receipt  for  [9637]  §  65.  Every  collector  receiving  a  certificate  of  registry,  shall 

Mte     °^ ""'"    sign  and  deliver  to  the  person  of  whom   he  shall  receive  the  same ' 

as  aforesaid,  a  written  receipt  therefor,  and  shall,  without  delay,  re 
Record  open  for  cord  the  Same  in  a  book  to  be  provided  and  kept  by  him  for  that 
inspection.  purpose ;  which  book  of  registry  shall  be  open  to  inspection  during  the 

to^%han|Jd,""  usual  officchours;  and  the  name  of  no  registered  boat  shall  be  changed 
unless,  etc.  without  the  Written  order  of  the  collector  in  whose  office  the  same  is 

registered. 
*  Collector  to  trans-    [9638]  §  66.  Each  collector  shall,  within  one  month  from  the  time  any 
try  "other  co?'  ^"^*'  shall  have  been  registered,  or  change  made  in  the  registry  in  hLs 
lectors,  who  shall  office,  transmit  to  each  of  the  other  collectors  on  the  same  canal  a  cer- 
record  it.  tified  copy  of  the  register  of  boats  in  his  office,  and  of  the  several 

changes  made  therein;  which  copy  shall  be  immediately  recorded  by 
the  collector  receiving  it,  in  the  same  manner  as  is  prescribed  in  the 
preceding  section  for  original  certificates  of  registry. 
When  boat  trans-    [9639]  §  67.  If  any  person  residing  within  this  state,  claiming  to  be 
ferred,  how  regis-  owner  of  a  registered  boat,  by  transfer  from  its  former  owners,  shall  pro- 
duce  to  the  collector  in  whose  office  the  same  shall  have  been  originally 
registered,  due  proof  of  such  transfer,  and  shall  deliver  him  a  new  cer- 
tificate of  registry,  signed  by  themselves,  it  shall  be  the  duty  of  such 
collector  to  change  the  register  of  such  boat  so  as  to-  correspond  with 
such  new  certificate. 
Boat  to  be  regis-     [9640]  §  68.  No  clearance  shall  be  granted  to  any  boat,  unless  the 
ancifis*'?"   5"'  ^ollector  of  whom  it  is  required  shall  have  evidence  that  such  boat  is 
duly  registered ;  or  if  it  be  not  registered,  until  the  master  thereof  shall 
have  delivered  to  such  collector  a  proper  certificate  of  registry,  or 
have  exhibited  to  him  the  receipt  of  some  other  collector  for  such  cer- 
tificate. * 
The  persons          [9641]  §  69.  The  persons  specified  in  the  certificate  of  registry  of  any 
named  in  the  cer-  bu.it,  as  the  owncrs  thereof,  shall  be  deemed  in  law  the  true  owners 
sidered'ownerfof  tlicTeof,  for  all  the  purposes  of  enforcing  the  collection  of  tolls,  and  the 
'~'"''                 e.Kecution  of  the  laws,  rules,  and  regulations  for  the  navigation  or  main- 
tenance of  the  canals. 
Penalty  for  chan- '  [9642]  §  70.  Every  owncr  of  a  boat  who  shall  change  its  name,  ot 
ging  name  of  boat.  t|,g  name  of  the  place  at  which  it  is  owned,  from  that  btated  in  the 
certificate  of  registry  then  in  force,  without  the  written  order  of  the  col- 
lector in  whose  office  the  same  shall  have  been  originally  registered 
f  which  written  order  the  collector  is  required  to  grant,  on  the  application 
of  any  owner  for  that  purpose) ;  and  every  master  who  shall  enter  or 
report  such  boat  at  any  collector's  office,  by  a  different  name  from 
that  so  stated,  shall,  for  every  such  offense,  forfeit  the  simi  of  twenty 
dollars. 
.New  terti6cate     [9643]  §  71.  No  boat,  the  name  of  which  shall  have  been  changed  in 
changed™* "       'he  manner  prescribed  in  the  preceding  section,  shall  receive  a  clear- 
ance or  be  permitted  to  pass  on  any  of  the  canals  of  this  state,  till  a 
new  certificate  of  registry  shall  be  presented  to  the  collector,  who  shall 
have  granted  the  order  to  change  die  name  of  said  boat,  which  certifi- 
cate shall  contain  the  former  as  well  as  the  present  name  of  said  boat, 
and  shall  be  signed  in  like  manner,  as  is  prescribed  in  the  sixtieth 
[sixty-third]  and  sixty-first  [sixty-fourth]  sections  of  this  act. 
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[9644]  §  72.  No  boat  shall  receive  a  clearance,  or  be  permitted  to  pass  How  mi  where 
on  either  of  the  canals,  unless  such  boat  shall  have  the  name  thereof,  name  of  boat,  etc., 
and  the  name  of  the  place  where  it  is  owned,  corresponding   with  its  on"t.  '  ""*'"" 
certificate  of  registry  then  in  force,  painted  in  some  conspicuous  and 
permanent  part  of  the  outside  of  the  boat,  in  letters  of  at  least  four 
inches  in  height. 

[9645]  §  73.  No  boat  or  float  shall  be  permitted  to  pass  on  either  of  clearance  for 
the  canals,  unless  the  master  thereof  shall  first  have 'obtained  a  clear-  i^oau  neceuary. 
ance  therefor,  for  each  voyage  of  such  boat  or  float,  from  the  proper 
colledtor  of  tolls  on  such  canals,  except  in  the  cases  hereinafter  par- 
ticularly specified. 

[9646]  §  74.  Clearances  for  every  voyage  shall  be  required  of,  and  who  shall  issue 
issued  by  the  collector,  whose  office  shall  be  kept  nearest  to  the  place  '=''*""'=" 
at  which  the  voyage  shall  be  commenced,  provided  that  there  be  any 
collector's  office  within  one  mile  of  such  place. 

[9647]  §  75.  If  there  be  no  collector's  office  within  one  mile  of  the  How  far  boats 
place  from  whence  the  vovace  is  commenced,  the  clearance  for  such  may  ?>•""'•'' ^ith- 

111,  -I'i-i  11  1  rt-.i  1.     ""*  cie.irance. 

voyage  shall  be  reciuired  of  the  collector  at  whose  office  the  boat  shall 
first  arrive  in  the  course  of  the  voyage;  and  such  boat  shall  be  per- 
mitted to  proceed  from  the  place  where  the  voyage  was  commenced  to 
such  collector's  office,  and  no  further,  without  a  clearance. 

[9648]  §76.  The  full  amount  of  tolls,  chargeable  on  any  boat,  and  on  to  whom  toils  are 
each  and  every  article  of  property  which  shall  be  on  board  thereof,  or  '<> !«  paid.before 
constitute  any  float,  at  the  time  such  boat  or  float  shall  depart  from  the  ='"="»""'"*" 
port  or  place  in  which  there  is  a  collector  from  whom  a  clearance  is 
required,  or  that  shall  be  taken  on  board  within  one  mile  of  such  port 
or  place,  shall  be  paid  to  such  collector  before  he  shall  issue  a  clear- 
ance for  such  boat  or  float. 

[9649]  §77.  Every  master  of  a  boat  or  float,  conveying  property  on  Bills  ..f  lading  • 
either  of  the  canals,  shall  exhibit  to  the  several  collectors  hereinafter  how  made  om. 
mentioned,  a  just  and  true  account,  or  bill  of  lading  of  such  property, 
signed  by  the  consignor  thereof,  and  containing,  ifirst,  the  name  of 
each  place  on  the  canal  where  any  portion  of  such  property  was  shipped, 
and  the  place  for  which  it  is  intended  to  be  cleared,  specifying  the 
portion  shipped  at  each  of  such  places,  and  the  portion  intended  to  be 
cleared  to  each  place;  second,  a  statement  of  the  weight  of  all  articles 
of  such  property  on  which  toll  is  to  be  charged  by  weight,  of  the  num- 
ber of  articles  on  which  toll  is  to  be  charged  by  number,  and  of  the 
feet  of  each  article  on  which  toll  is  to  be  charged  by  the  foot;  third,  a 
specification  of  the  weight  or  quantity  of  each  article  or  articles  on 
which  one  rate  of  toll  is  to  be  charged,  and  which  is  to  be  transported 
to  one  place,  separately  from  other  articles  on  which  a  different  rate 
of  toll  is  charged,  or  which  is  to  be  transported  to  a  different  place. 

[96501  S 78. Every  such  account  or  bill  of  lading  shall  be  exhibited,  JS*''"'? »"{,'' °' 
first  to  every  collector  of  whom  a  clearance  shall  be  required;  second,  exhTbued" 
to  every  collector  whose  office  shall  be  next  in  order  in  the  course  of 
the  voyage,  to  the  place  where  the  clearance  shall  have  been  granted; 
third,  to  every  collector  at  a  place  where  any  portion  of  the  cargo 
shall  be  unladen,  or  any  additional  cargo  received;  and  if  there  be  no 
collector  at  such  place,  to  the  collector  whose  office  shall  be  next  in 
order  in  the  course  of  the  voyage ;  fourth,  to  every  other  collector  who 
shall  demand  such  account  or  bill  of  lading  to  be  exhibited. 

[9661]  §  79.  If  any  property  shall  be  received  on  board  of  any  boat  or  ^""if'"?  ,'"''•'" 
other  float,  for  the  purpose  of  being  transported  on  either  of  the  canals,  the  vo>-ai:V,"to  fe 
during  any  voyage,  after  such  boat  or  float  shall  have  proceeded  one  Jofie"tor  and' oita 
mile  from  the  place  at  which  a  clearance  for  the  voyage  was  granted,  paid, 
an  account  or  bill  of  lading  thereof,  conforming  to  all  the  requisitions 
VOL.  11 — 49 
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Transportation 
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doing. 


Pciially  for  non- 
dijlivcry  of  true 
bills  of  lading,  or 
not  paying  toils. 


And  for  signing 
or  delivering  falsi 
bills. 


Same. 


6ill5  to  be  verified 
liy  oath. 


Collectors  may 
administer  oaths. 


Master  to  report 
errors  in  bills  of 
Jading,  etc. 


hereinbefore  stated,  shall  be  exhibited  to  the  collector  whose  oflSce 
shall  be  next  in  order  in  the  course  of  the  voyage,  to  the  place  where 
such  property  was  received  on  board,  to  whom  the  full  amount  of  tolls 
chargeable  on  such  property  shall  be  paid;  and  such  boat  or  float  shall 
not  be  permitted  to  proceed  on  such  voyage  beyond  the  office  at  whicli 
the  tolls  on  such  property,  so  received  on  board,  are  payable,  until  the 
full  amount  of  such  tolls  are  paid. 
[9662]  §  8o.  When  any  cargo  shall  be  taken  on  board  of  any  boat  or 
lloat,  after  such  boat  or  float  shall  have  left  the  place  where  a  clearance 
was  granted,  as  specified  in  the  preceding  section,  the  account  or  bill 
of  lading  of  such  property  shall  be  exhibited  to  the  collector  whose 
office  shall  be  next  in  order  in  the  course  of  the  voyage,  to  the  office  at 
which  the  tolls  on  such  additional  cargo  are  required  to  be  paid,  and 
to  every  other  collector  who  shall  demand  it  to  be  exhibited. 
[9653]  §  8i.  If  there  be  no  collector's  office  within  one  mile  of  the 
place  where  a  voyage  on  the  canal  shall  be  commenced,  nor  within 
one  mile  of  the  place  where  the  same  shall  terminate,  nor  at  any  inter- 
mediate place,  the  master  of  the  boat  or  other  float  shall,  within  ten 
days  after  the  termination  of  such  voyage,  exhibit  a  true  account  thereof, 
or  bill  of  the  lading  transported  on  board  of  such  boat  or  float,  at  any 
time  during  such  voyage,  to  the  collector  whose  office  shall  be  nearest 
to  the  place  where  such  voyage  terminated,  and  shall  pay  to  such  col- 
lector the  tolls  due  on  such  boat  or  float  and  lading;  and  every  master 
who  shall  neglect  to  exhibit  such  account  and  bill,  and  to  pay  such 
tolls,  within  the  period  above  limited,  shall,  for  every  such  offense, 
forfeit  the  sum  of  twenty-five  dollars. 

[9664]  §82.  Every  master  of  a  boat  or  other -float  navigating  either 
of  the  canals,  who  shall  omit  to  exhibit  or  deliver  a  true  bill  of  lading 
to  any  collector,  or  to  pay  the  tolls  thereon  when  required,  or  shall 
deliver  any  article  mentioned  in  a  bill  of  lading  at  a  place  beyond 
that  to  which  such  article  shall  have  been  cleared,  shall  forfeit  the  sum 
of  twenty-five  dollars 

[9666]  §  83.  Every  person  who  shall  sign  or  deliver  to  any  collector  a 
false  bill  of  lading,  shall  pay,  on  all  property  omitted  in  such  false  bill, 
treble  the  established  rates  of  toll  chargeable  thereon,  to  any  collector 
who  shall  be  satisfied  of  such  omission,  for  the  whole  distance  such 
property  is  conveyed  on  the  canal. 

[9666]  §  84.  Every  person  who  shall  knowingly  sign  or  deliver  a  false 
bill  of  lading,  shall  be  deemed  guilty  of  a  misdemeanor;  and  upon 
conviction  thereof,  before  any  court  of  competent  jurisdiction,  shall  be 
fined  not  less  than  three  times  the  value  of  the  property  omitted  or 
falsely  stated  in  such  bill. 

[9667]  §  85.  Every  collector  receiving  a  bill  of  lading,  may  require 
the  master  exhibiting  it  to  verify  it  by  his  oath,  which  such  collector 
is  authorized  to  administer. 

[9658]  §  86.  The  collectors  of  tolls  on  llie  canals  shall  be  and  they  are 
hereby  authorized  to  administer  oaths  in  all  cases  wherein  oaths  may 
be  required  to  be  administered,  in  performing  the  duties  required  of 
them  in  their  offices. 

[9659]  §<S7.  If,  on  unloading  any  boat  or  float,  it  shall  be  discovered 
that  the  cargo,  in  consequence  of  an  unintentional  error,  exceeds  the 
quantity  stated  in  the  bill  or  bills  of  lading,  it  shall  be  the  duty  of 
the  master  of  such  boat  or  float,  immediately  to  report  such  overplus, 
and  pay  the  lawful  tolls  thereon,  to  the  collector  at  the  place  where 
such  error  may  be  discovered,  if  there  be  any  collector  at  such  place; 
and  if  there  be  no  collector  at  such  place,  to  the  next  collector,  at  or 
near  whose  office  the  boat  shall  arrive,  after  the  discovery  of  such  error 


Digitized  by 


GooqIc 


2439 

§§9660-9668  PUBLIC  WORKS.  Pt.  V,  CA.  40 

is  made;  and  any  master  of  a  boat  or  float,  who  shall  fail  to  comply  P"«i«y- 
with  the  requisition  of  this  section,  shall  forfeit  and  pay  the  sum  of  ten  , 

dollars,  besides  double  tolls  on  all  property  omitted  in  the  bill  or  oills 
of  lading. 

[9660]  §88.  Each  boat  navigating  the  canals  shall  have  a  separate  Property  to  be 
clearance,  and  no  part  of  the  cargo  of  any  boat  shall  be  cleared  to  a  itSi'the'boM?'"' 
place  beyond  that  to  which  the  boat  is  cleared. 

[9661]  §  89.  No  boat  or  other  float  shall  proceed  beyond  the  place  to  No  boat  to  pro- 
which  it  shaJl  be  cleared,  nor  shall  any  article  of  its  cargo  be  unladen  "Mrcd'lo? «?!?" 
after  its  arrival  at  the  place  for  which  such  article  is  cleared,  nor  pro-  ","'"  '^'^'""'f  "' 
ceed  beyond  such  place,  until  the  master  thereof  diall  have  delivered 
the  clearance  of  such  boat  or  float   to  the  collector  at  the  place  for 
which  it  is  cleared,  if  there  be  any  collector  at  such  place. 

[9663]  §  90.  If  there  be  no  collector  at  such  place,  the  master  shall  Sum 
deliver  the  clearance  to  the  last  collector  whose  office  shall  be  passed 
by  the  boat,  in  the  order  of  the  voyage,  and  shall  receive  a  permit 
from  such  collector  to  proceed  to  the  place  to  which  the  boat  or  float 
is  cleared.  / 

[9663]  §  91.  Every  master  who  shall  omit  to  deliver  a  clearance  to  the  ?*,?*''y  for  not 
collector  to  whom  the  same  ought  to  be  delivered,  shall  forfeit  the  sum  Mce.*""^  '  *" 
of  twenty-five  dollars. 

[9664]  §  92.  Every  collector  issuing  any  clearance,  or  in  whose  office  Collector  to  give* 
any  clearance  is  on  file,  shall,  whenever  requested,  give  a  certified  copy  cfearancel'etc^ 
thereof,  with  the  additional  cargo  entered  thereon,  and  the  several  *'""  "i"''*"- 
indorsements  of  other  collectors,  for  which  he  shall  be  entitled  to  de- 
mand and  receive  from  the  persons  applying  for  the  same,  if  such 
certified  copy  does  not  contain  over  one  hundred  words,  ten  cents; 
and  if  such  copy  contains  over  one  hundred  words,  he  shall  be  en-  '***  '•'*"'"'■• 
tided  to  receive  pay  therefor  at  the  rate  of  ten  cents  for  every  hundred 
words. 

[9665]  §  93.  Such  certified  copy  of  any  clearance  shall  have  the  same  ^""g'J  "^  '•'"'' 
validity  and  effect  as  the  clearance  of  which  it  is  a  copy.  "' ' "  '^'''""' 

[9666]  §  94.  Whenever  a  difference  shall  arise  between  a  collector  and  when  c.i;i;<.tor 
the  master  of  any  boat  or  float,  as  to  the  amount  of  tolls  chargeable  Sf/weighcMlo. 
on  the  lading  of  such  boat   or   float,   the  collector  shall  detain  tt\e 
boat  or  float,  and  the  articles  on  which  toll  is  to  be  charged,  and 
shall  weigh,  count  or  measure  the  articles,  as  the  case  may  require ; 
and  if  it  shall   be   ascertained  that   the   weight,    number,  or   feet, 
exceeds  the  amount  stated  in  the  bill  of  lading  thereof,  the  collector 
shall   charge  tolls  according    to   the   weight,  number,  or   feet   thus 
found ;  and  the  master  shall  pay  to  the  collector  the  expense  of  such  Who  to  pay  ex- 
weighing,  counting,  or  measuring ;  and  such  expense  shall  be  charge- '"""  '*'"'°^- 
able  on  such  articles,  and  on  the  boat  or  float  containing  them. 

[9667]  §  95.  The  master  of  every  boat  or  float  shall  be  liable  for  the  Detention  untu  - 
payment  of  tolls  and  expenses  chargeable  on  such  boat  or  float,  and  Jj"  pLu'''""'** 
its  cargo;  and  it    shall  be  duty  of  every  collector  to  detain  all  arti- 
cles on  which  tolls  or  expenses  .ire  chargeable,  and  the  boat  or  float 
containing  them,  until  such  tolls  and  expenses  shall  be  paid. 

[9668].§  96.  If  such  payment  be  refused,  the  collector  shall,  in  the  Collector's  saic  to 
name  and  on  behalf  of  the  state  of  Ohio,    distrain  so  much   of  the  '"'' '°  ''  '"' 
property  detained  as  shall  be  sufficient  to  satisfy  the  charges  thereon ; 
and    at    the    expiration    of   ten  days,  if  such  charges    shall   remain 
unpaid,  he  shall  expose  to  sale,  at  public  auction,  the  property  dis- 
trained, at   his  usual  place  of  receiving  tolls,  and  sell  the  same  to 
the  highest  bidder,  between  the  hours  of  ten  o'clock  a.  m.,  and  four 
o'clock  p.  M.,  having  first  given  two  days'  notice  of  such  sale,  and  a  / 
description  of  the  property  to  be  sold,  by  advertisement  posted  up 
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Surplut  avaiU  of 
sale. 


List  of  canal  pas- 
sengers. 


List  and  clearance 
to  be  delivered  l(> 
collector,  etc. 


Ma-ster's  oath  to 
correctness  of  list 
of  passengers,  etc. 


To  pay  tolls. 


Penalty  for  refus- 
ing to  make  such 
oath,  etc.,  or  to 
pay  v>ll=<. 


Penalty  for  refus- 
ing to  make  list 
of  passengers. 


Or  presenting  at 
^incorrect  liM. 


Who  considered 
passengers. 


Tolls  to  be  paid 
before  clearance 
issued. 


in   three  of  the  most  public  places  in  the  township  in  which  such 
collector's  office  is  situated. 

[9669]  §  97.  Any  surplus  avails  of  such  sale,  after  the  payment  of  the 
sum  chargeable  thereon,  including  costs  of  distress  and  sale,  shall  be 
paid,  on  demand,  to  the  master  of  the  boat  or  float,  or  to  the  owner 
of  the  property  distrained. 

[9670]  §  98.  Every  master  of  a  boat  or  float,  shall  make  out,  for  every 
voyage,  a  correct  list  of  all  passengers  over  twelve  years  of  age,  that 
may  have  been  transported  on  board  of  said  Jjoat  or  float  for  the  dis- 
tance of  one  mile  or  upwards;  which  list  shall,  in  all  cases,  exhibit 
distinctly  and  legibly,  written  with  ink,  in  separate  columns,  to  be  pro- 
vided for  that  purpose,  first,  the  name  of  each  passenger  on  board  of 
the  boat  at  the  time  of  the  arrival  thereof  at  any  place  where  there  is 
a  collector's  office,  or  who  shall  have  been  transported  on  board 
thereof  during  the  voyage;  second,  the  name  of  the  place,  or  the  dis- 
tance from  some  place  of  notoriety  on  the  canal  where  such  pa.ssenger 
came  on  board ;  third,  the  place  to  which  such  person  may  have  taken 
pa.ssage;  fourth,  the  place  where  such  passage  actually  ended,  if  at 
a  place  different  from  that  to  which  passage  was  taken;  which  list 
shall  in  all  cases  be  attached  to  the  clearance  of  the  boat,  and,  with 
the  clearance  to  be  delivered  to  the  collector  to  whom  the  clearance  is 
required  to  be  delivered,  whose  duty  it  shall  be  to  examine  said  list, 
and  see  that  all  the  passengers  are  correctly  entered  on  the  same. 

[9671]  ^  99.  It  shall  be  the  duty  of  every  collector  to  whom  any  list 
of  passengers  is  required  to  be  delivered,  at  or  near  the  termination  of 
any  voyage  on  the  canal,  to  administer  an  oath  or  affirmation  to  the 
master  of  the  boat,  as  to  the  correctness  of  any  such  list,  which  oath 
or  affirmation  shall  also  be  attached  to  said  list,  and  be  subscribed  by 
the  master  of  the  boat,  who  shall  immediately  pay  to  such  collector  the 
amount  of  tolls  due  on  said  passengers. 

[9672]  §  100.  If  any  master  of  a  boat  or  float  shall  refuse  to  make  the 
oath  or  affirmation,  and  to  subscribe  the  same  as  is  required  in  the 
preceding  section,  or  shall  refuse  or  neglect  to  piay  the  tolls  that  may 
be  due  on  passengers  transported  on  board  said  boat,  he  shall,  for  every 
such  refusal  or  neglect,  forfeit  and  pay  the  sum  of  twenty  dollars  over 
and  above  the  tolls  that  may  be  due. 

[9673]  §  loi.  If  any  master  of  a  boat  shall  wholly  neglect  or  refuse  to 
make  out  and  present  a  list  of  passengers,  when  any  passenger  or  pas- 
sengers shall  have  been  transported  on  board  such  boat,  as  is  required 
by  the  ninety-sixth  [ninety-eighth]  section  of  this  act,  he  shall  forfeit 
and  pay  the  sum  of  twenty-five  dollars,  together  with  double  tolls  on 
all  passengers  transported  during  the  voyage. 

[9674]  §  102.  For  presenting  an  incorrect  list  of  passengers,  not  con- 
formable to  the  requirements  of  the  ninety-sixth  [ninety-eighth]  section 
of  this  act,  the  master  presenting  the  same  shall,  for  every  omission, 
forfeit  and  pay  the  sum  of  five  dollars,  together  with  double  tolls  on 
the  number  of  miles  omitted  in  said  list :  provided,  that  for  each  pa.s- 
senger whose  name  shall  be  omitted  on  said  list,  the  master  shall  for- 
feit and  pay  the  sum  of  ten  dollars. 

[9675]  §  103.  Every  person  over  twelve  years  of  age,  who  shall  go  on 
board  of  any  boat  for  the  purpose  of  being  transported,  shall  be  con- 
sidered a  passenger,  whether  any  price  may  be  demanded  for  the 
transportation  of  such  person  or  not,  and  whether  he  may  pay  for  his 
passage  in  money,  in  labor,  or  otherwise. 

[9676]  §  104.  All  tolls  chargeable  on  any  boat  or  float  for  any  voyage 
about  to  be  made  on  either  of  the  canals  of  this  state,  shall  be  paid 
to  the  collector  (who  is  required  to  issue  a  clearance  for  such  voyage), 


Digitized  by 


Google 


2441 

§§  9677-9682  PUBLIC  WORKS.  Pt.  F,  Ch.  40 

before  such  clearance  shall  be  issued ;  and  no   collector  shall  be  re-  No  new  clearance 
([iiired  to  issue  a  new  clearance  for  any  boat,  till  all  arrearages  of  tolls  pJevious"toiil' 
chareeable  on  such  boat  shall  be  paid.  paid. 

f9o77I  8  log.  Any  collector,  from  whom  is  required  a  clearance,  agree-  „. 

..  i'f        -J  J  f.  '  \  I'lr  When  permit  in- 

ably  to  the  seventy-second  [seventy-fourth]  and  seventy-third  [seventy-  stead  of  clearance 
fifth]  sections  of  this  act,  may  issue  a  permit,  instead  of  a  clearance :  '"*''  *"  '""*"* 
provided,  the  voyage  for  which  such  permit  shall  be  issued,  shall  not 
extend  to,  nor  within  a  mile  of  any  place  on  the  canal  where  there  is 
a  collector's  office. 

[9678]  §io6.  In  all  cases  where  a  boat  or  float  shall  commence  a  Proceedings 
voyage  at  any  place  more  than  one  mile  distant  from  any  collector's  TO'mmenccd*mo're 
office,  and   which  voyage   shall   terminate  at  any  place  at  which,   or  than  a  mile  from  a 
within  a  mile  of  whicJi  there  is  a  collector's  office,  all  tolls  chargeable  "''«'">'^» ""S"* 
on  such  boat,  float,  and  cargo  on  board  thereof,  shall  be  paid  to  the 
collector  at  or  near  whose  office  such  voyage  terminates  ;  and  a  permit 
shall  be  obtained  from  such  collector  for  unlading,  before  any  part  of 
the  cargo  of  such  boat  or  float,  or  any  article  composing  any  such  float, 
shall  be  unladen,  landed,  or  removed  from  the  canal;  and  for  every 
violation  of  any  of  the  provisions  of  this  section,  the  master  of  such 
boat  or  float  shall    forfeit  and  pay  the  sum  of  ten  dollars,  and  also 
double  tolls  on   every  article  so  unlawfully  landed,  removed,  or  un- 
laden ;  for  the  payment  of  which  penalties  and  tolls,  such  articles,  and 
also  every  owner  or  part  owner  of  any  such  boat,  float,  or  article,  shall 
be  liable. 

[9679]  §  107.  It  shall  be  the  duty  of  every  collector  to  whom  bills  of  collectors  who  re- 
lading  are  required  to  be  presented,  in  order  to  obtain  a  clearance  for  w'fo'make'^o'ut 
any    voyage,    agreeably    to  the    seventy-fifth    [seventy-seventh]  and  certificate,  mc 
seventy -sixth  [seventy-eighth]  sections  of  this  act,  to  make  out  from  such 
bill  or  bills  of  lading,  in  a  book  to  be  provided  by  him  for  that  pur- 
pose, a  certificate,  containing  a  pertinent  description  of  the  articles 
composing  the  cargo  of  the  boat  or  float,  or  composing  such  float,  for 
which  clearance  is  about  to  be  issued,  properly  classified  and  designated 
with  reference  to  the  rates'  and  amount  of  tolls  chargeable  thereon ; 
which  certificate  shall  be  signed  by  the  master  of  such  boat  or  float,  which  shall  be 
who  shall  also  attest  on  oath  or  affirmation  to  the  correctness  thereof,  cu!"     '' """"'' 
if  required  by  the  collector,  before  the  clearance  for  such  boat  or  float 
shall  be  issued. 

[9680]  §  108.  In  case  any  property,  not  contained  in  the  certificate  who  to  make  cer- 
prescribed  in  the  preceding  section,  shall  be  received  on  board  of  any  lUnalcargo*''''' 
boat  after  said  boat  shall  have  proceeded  one  -mile  from  any  collector's 
office,  the  collector,  whose  office  shall  be  next  in  order  in  the  course 
of  the  voyage,  to  the  place  where  such  property  was  received  on  board, 
shall  make  out.  a  certificate  of  all  such  property,  in  a'  book  to  be  pro- 
vided by  him  for  that  purpose,  conformably  to  the  requisitions  of  the 
preceding  section,  which  shall  be  signed,  and,  if  the  collector  shall  re- 
<|uire,  be  attested  by  the  master  of  such  boat  or  float,  on  oath  or  affip 
mation. 

[9681]  §  109.  Every  master  of  any  boat  or  float,  who  shall,  in  any  Penalty  under 
respect,  refuse  to  comply  with  the  requirements  of  the  two  preceding  i*c"io""a'nd1or 
s-ctions,  or  who  shall  sign  a  false  certificate,  shall,  for  every  such  re-  signing  false  cer- 
fusal  or  offense,  forfeit  the  sum  of  twenty-five  dollars.  "  "'"■ 

[9682]  §110.  In  every  case  where  a  certificate  is  required  to  be  made  Articles  in  certifi- 
out  and  signed,  agreeably  to  the  provisions  of  the  one  hundred  and  eate  to  be  entered 
fifth  [one  hundred  and  seventh]  and  one  hundred  and  sixth  [one  hSw.'"""'*'  ""^ 
hundred  and  eighth]  sections  of  this  act,  the  collector  shall  enter  upon 
the  clearance  a  correct  list  or  statement  of  all  articles  of  lading  con- 
tained in  such  certificate,  properly  classified  and  designated,  with  the 
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amount  of  tolls  charged  and  received  thereod,  and  shall  sign  his  name 
thereto. 
When  clearance     [9683]  §  III.  On  the  arrival  of  any  boat  or  float  at  the  place  of  desti- 
tocoUec?".""""'  nation,  or  at  any  place  in  the  course  of  the  voyage  where  there  b  a 
collector's  office,  if  in  the  day-time,  the  master  thereof  shall  immedi- 
ately present  to  the  collector  the  bill  or  bills  of  lading,  as  required  by 
the  seventy-sixth  [seventy-eighth},  seventy-seventh  [seventy-ninth]  and 
seventy-eighth  [eightieth]  sections  of  this  act,  together  with  the  clear- 
ance and  list  of  passengers ;  and  if  such  boat  or  float  shall  arrive  in 
the  night-time,  the  same  shall  be  presented  between  the  time  of  arrival 
and  one  hour  after  sunrise. 
Bills  of  lading,       [9684]  §  112.  No  boat  or  float  shall  proceed  on  its  voyage  until  the 
'"*°  o  b**  '^^'"\   bi'l  or  b»Ws  of  articles  of  lading  on  board  thereof,  or  composing  such 
rnedandcom-  *    float,  together  with  the  clearance   and  list  of  passengers,  shall  have 
p2d''l)rfore'boM   ^^^^  presented  to  the  collector,  as  provided  in  the  preceding  section ; 
shaif  proceed.       nor  Until  all  necessary  examinations  and  comparisons  of  such  bills  of 
lading,  clearance  and  cargo,  shall  have  been  made,  nor  until  all  tolls 
chargeable  on  such  boat,  float,  or  cargo,  payable  at  such  office,  shall 
have  been  paid,  and  the  necessary  certificate  of  an  additional  cargo, 
if  any,  shall  have  been  signed,  and  if  required   by   the  collector,  at- 
tested on  oath  or  affirmation;  and  the  collector  may  detain  both  the 
bills  of  lading  and  clearance,  until  the  necessary  entries  shall  be  made 
on  such  clearance,  and  until  all  the  requisitions  of  this  section  shall  be 
complied  with. 
Penally  for  paw     [96851  §  ii3.In  case  any  boat  or  float  shall  depart  from  any  place 
iofieew"$  offiM*  where  there  is  a  collector's  office,  without  a  clearance  or  permit,  or  shall 
without  clearance  paag  by  any  place  where  there  is  a  collector's  office,  without  first  having 
or  permit.  complied  with  each  and  every  provision  of  the  preceding  section,  the 

master  thereof  shall,  in  each  case,  forfeit  and  pay  the  sum  of  ten  dollars, 
together  with  double  tolls  on  all  articles  on  which  tolls  were  payable 
at  such  office. 
For  unloading,  [9686]  §  n4.N0  part  of  the  cargo  of  any  boat  or  float,  nor  any  arti- 
etc.,  without  pet-  ^j^  composing  such  float,  or  any  part  thereof,  shall  be  unladen,  landed 
or  removed  from  the  canal,  at  the  termination  of  any  voyage  on  such 
canal,  nor  at  any  place  on  the  canal  within  one  mile  of  a  collector's 
office,  until  the  clearance,  together  with  the  bill  or  bills  of  lading,  of 
the  whole  cargo  of  such  boat  or  float,  shall  ^ave  been  presented  to 
the  proper  collector,  and  a  permit  obtained  from  such  collector  for  such 
unlading,  landing  or  removal;'  which  permit  such  collector  is  hereby 
required  to  grant,  after  a  reasonable  time  shall  have  elapsed  for  the 
examination  of  such  clearance,  bills  of  lading  and  cargo,  and  on  the 
payment  of  all  tolls  which  shall  remain  due ;  and  for  every  violation 
of  the  provisions  of  this  section,  the  master  of  such  boat  or  float 
shall  forfeit  and  pay  the  sum  of  ten  dollars,  and  also  double  the 
amount  of  tolls  chargeable  on  the  article  or  articles  so  unlawfully 
landed,  removed,  or  unladen :  provided,  that  in  all  cases  where  any 
boat  shall  be  in  a  leaky  condition,  or  from  any  other  cause,  goods 
01  property  on  board  any  such  boat  shall  be  in  danger  of  damage 
or  perishing  by  delay,  and  the  proper  collector  can  not  be  found,  such 
goods  or  property  may  be  landed  or  secured  until  such  collector 
may  be  found,  and  a  permit  obtained  for  the  further  removal  of  the 
same. 
Boats,  etc.naTi-  [9687]  §  1 15.  In  any  caSe  where  any  boat  or  float  shall  navigate,  or 
gating  without     attempt  to  navigate,  on  either  of  the  canals  of  this  state,  without  being 

autnonty,  to  tie,         ,,r^  ^o'  ,•,»,,  1  1  r  ,»  1 

stopped.  legally  authorized  so  to  do,  it  shall  be  the  duty  of  every  lock-tender, 

superintendent,  or  other  authorized  agent  of  the  state,  on  being  notified 
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thereof,  to  stop  and  detain  such  boat  or  float,  until  the  same  shall  be 
legally  authorized  to  proceed. 

[9688]  §  1 1 6.  For  the  purpose  of  ascertaining  whether  any  boat  or  float  clearance  to  be 
which  shall  be  found  navigating  on  a  canal  of  this  state  is  authorized  exhibited  to  loek- 
so  to  do,  it  shall  be  the  duty  of  the  master  thereof  to  exhibit  to  the  iSundem 'Xn 
lock-tender  at  the  first  lock  at  which  such  boat  or  float  shall  arrive,  demanded  or  boat 
after  having  departed  from,  or  passed  by  any  place  at  which  there  is  a  **°'''"  ' 
collector's  office,  the  clearance  of  such  boat  or  float ;  and  if  there  be 
no  lock-tender  at  such  lock,  then  the  same  shall  be  exhibited  to  the 
first  lock-tender  or  superintendent,  who  shall  be  passed  in  the  order  of 
the  voyage  from  such  collector's  office,  and  who  shall  demand  to  see 
such  clearahce ;  and  if  the  clearance  shall  not  be  so  exhibited,  such 
lock-tender  or  superintendent  shall  stop  such  boat  or  float  from  pro- 
ceeding further  on  the  canal,  until  the  same  shall  be  legally  authorized 
so  to  do. 

[9689]  §  1 17.  The  master  of  any  boat   or   float  who  shall  pass  or  Penalty;  under 
attempt  to  pass  in  contravention  of  the  provisions  of  the  two  preced-  «wo .preceding 
ing  sections,  shall  forfeit  and  pay  the  sum  of  twenty-five  dollars,  and 
also  be  liable  for  all  damages  that  may  accrue  in  consequence  of  such 
violation. 

[9690]  §  118.  All  boats,  floats,  or  other  property  of  jthe  United  States,  property  beiong- 
shall  be  permitted  to  navigate,  or  be  transported  on  either  of  the  canals  l"*  "  '*"  U"'""* 

e  ^\.-       ^  ^       e  I-  1  ^       r  ^    ii  •  j    j  •  /•  Sutes  to  pa»s  free 

of  this  State,  free  from  the  payment  of  tolls;  provided,  satisfactory  of  toils, 
proof  be  made  to  the  proper  collector,  that  the  same  is,  bona  fide,  the 
property  of  the  United  States ;  but  all  such  boats,  floats,  or  other 
property,  shall  be  reported  cleared,  and  in  all  other  respects  be  sub- 
ject to  all  and  singular  the  rules,  regulations,  provisions,  and  for- 
feitures and  liabilities  prescribed  by  the  laws  of  this  state,  or  the  orders 
of  the  board  of  public  works  in  accordance  therewith. 

[9691]  §  1 19.  Any  collector  may  examine,  on  oath  or  affirmation,  the  how  to  ascertain 
master  of  any  boat  or  float  firom  which  exemption  from  the  payment  I"*?'  P">pe"y 

.„.,■{,  .,  ..  f,*^  ,.  K   ^  J  belongs  10  the 

of  tolls  IS  claimed,  under  the  provisions  of  the  preceding  section,  and  United  states. 
the  master  of  any  boat  or  float,  on  board  of  which  is  transported  any 
property  for  which  such  exemption  is  claimed,  as  to  the  ownership  of 
such  boat,  float,  or  other  property,  and  if  he  shall  refuse  to  answer 
such  proper  questions  as  may  be  propounded  by  such  collector  in  re- 
lation to  such  ownership;  or  if,  from  his  answers,  the  collector  shall 
not  be  satisfied  that  the  boat,  float,  or  property  in  question,  is  the 
property  of  the  United  States,  tolls  shall  be  charged  and  paid  (iiereon, 
as  in  other  cases. 

[9692]  §  120.  Every  owner  and  part  owner  of  any  boat  or  float,  and  Liability  of  ow«- 
also  such  boat  or  float,  shall  be  severally  liable  for  the  payment  of  all  ers,  part  owner*, 
penalties  and  forfeitures  incurred  by  the  master  thereof,  or  by  any  boat-  toniM^fin-""' 
man  or  other  person  assisting  in  the  navigation  or  management  of  |u"e<i  i>y  mastei; 
such  boat  or  float,  and  also  for  the  payment  of  all  tolls  chargeable 
thereon  or  chargeable  on  any  property  or  passengers  transported  on 
board  thereof. 

[9693] §121. The  term  "float,"   as  used  in  this  act,  shall  be  con-  Meaning o.tne 
strued  to  embrace  every  boat,  vessel,  raft,  or  floating   thing,    navi-  «e"°  "Soat." 
gated  or  moved  on  either  of  the  canals,  under  the  direction  of  any 
person  or  persons  having  charge  thereof;  and  the  term  "master,"  as  .. Master." 
so  used,  shall  be  construed  to  apply  to  every  person  having,  for  the 
time,  the  charge,  control  or  direction  of  any  such  float. 

[9694]  §  1 22. The  collectors  of  tolls  shall  keep  accounts  of  all  tolls  ^i,,,  e„|i„tor 
received  by  them,  in  such  form  as  shall  be  prescribed,  from  time  to  to  deposu  fn 
time,  by  the  auditor  of  stote,  and  .shall  deposit  the  original  books  of  "^u",^_  °^^ 
accounts,  together  with  such  clearances  and  other  papers  as  he  shall  aacesaa<i  books. 
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transmit  abstract 
and  account. 


Penalty  if  col- 
lector uses  or 
loans  moneys  col- 
lected. 


require,  in  the  auditor's  office,  on  or  before  the  tenth  day  of  Decem- 
ber, in  each  year. 
Daily-abstracts  to    [9695]  §  1 23.  Each  Collector  shall  make  abstracts  from  such  books, 
\l^m,  and^hen  showing  the  amount  of  tolls  received  by  him  each  day,  and  transmit 
10  be  transmitted  the  Same  by  mail  to  the  auditor,  once  in  each  month,  and  as  often  as 
the  auditor  shall  require,  if  he  shall  think  proper  to  require  such  ab- 
stracts more  frequendy  than  once  in  each  month. 
§  124.     [Repealed  April  12,  1858:  55  v.  103.] 
Coiiectort.)  be  re-      0^%]  §  125-     If  any  collcctor  of  tolls  shall  omit  to  transmitany  ab- 
if  h" ne  "lect.s'o    ^tHict  or  Certificate  of  deposit,  or  to  deposit  in  the  office  of  the  auditor 
depo5it'^r*to  '"    of  State  the  original  book  of  account,  clearance.  Or  other  paper,  as  re- 
quired by  the  preceding  sections,  for  the  space  of  one  month  after 
the  same  should  have  been  done,  the  auditor  shall  immediately  notify 
the  president  of  the  board  of  public  works  of  such  omission ;  and  such 
collector  shall  be  immediately  removed  from  office,  and  the  auditor 
shall  immediately  cause  suit  to  be  instituted  against  such  collector  and 
the  sureties  on  the  bond  of  such  collector. 

[9697]  §  1 26.  If  any  collector  of  canal  tolls  shall  use  for  his  own 
benefit,  or  lend  to  any  person,  any  of  the  moneys  belonging  to  the 
state  that  inay  come  into  his  hands,  by  virtue  of  his  said  office,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
of, before  any  codrt  of  competent  jurisdiction,  shall  forfeit  to  the  state 
a  sum  double  the  amount  of  that  so  used  or  loaned,  and,  moreover, 
be  confined  in  the  county  jail,  a  period  not  exceeding  ninety  days,  at 
the  discretion  of  the  court. 

[9698]  §  127.  The  auditor  of  state  shall  open  and  keep  a  correct  ac- 
count with  each  collector  of  tolls,  in  a  book  to  be  provided  by  him  for 
that  purpose ;  and  for  the  purpose  of  making  out  such  account,  shall 
carefully  examine  and  compare  the  books,  abstracts,  and  other  papers 
returned  by  each  collector;  and  shall  also  compare  the  same  with  the 
abstracts  and  papers  returned  by  other  collectors,  which  may  furnish 
a  corresponding  account  of  any  items  contained  in  such  abstracts. 

[9699]  §  128.  It  shall  be  the  duty  of  the  board  of  public  works  to  fur- 
nish the  auditor  with  a  statement,  exhibiting  the  names  of  the  several 
collectors  of  tolls,  and  of  the  place  where  each  is  to  keep  his  office;  the 
amount  allowed  each  collector  for  his  salary,  office  rent,  or  any  other 
allowance  authorized  by  the  board ;  and  of  all  changes  from  time  to 
time  made.in  the  foregoing  particulars;  and  to  deposit  in  his  office  all 
bonds  given  by  collectors  for  the  purpose  of  enabling  the  auditor  to . 
comply  with  the  requisitions  of  the  foregoing  sections. 
[9700]  §129.  The  board  of  public  works  shall,  from  time  to  time, 
rotations "' """'  niake  such  rules  and  regulations,  not  inconsistent  with  the  laws  of  this 
state,  in  respect  to  the  size  and  structure  of  boats,  rafts,  and  other 
floats,  on  the  waters  of  the  canals,  and  the  weighing  and  inspecting 
of  boats,  and  their  loading,  and  in  respect  to  all  matters  connected 
with  the  navigation  of  the  canals,  and  impose  such  forfeitures  of  money, 
for  the  breach  of  such  rules  and  regulations,  as  they  may  judge  rea- 
sonable; and  to  provide  for  the  detention  and  sale  of  any  such  boats, 
rafts,  or  other  floats,  as  shall  or  may  contravene  such  rules  and  regu- 
lations, in  cases  where  the  owner  or  owners  of  such  boats,  rafts,  or 
other  floats  shall  neglect  or  refuse  to  pay  such  forfeiture:  provided, 
that  no  forfeiture  so  imposed  shall,  for  a  single  offense,  exceed  the 
amount  of  actual  damage  done  thereby,  more  than  twenty-five  dollars; 
and  provided,  also,  that  nothing  in  this  section  shall  be  construed  to 
prevent  said  forfeitures  being  recovered  by  action  of  debt,  at  the  suit 
of  any  commissioner,  or  any  of  the  officers  or  agents  employed  by  said 
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commissioners,  who  are  hereby  authorized  to  sue  for  and  recover  the 
same  for  the  use  of  the  state. 

[9701]  §  130.  The  board  of  public  works  shall  cause  a  sufficient  num-  to  prim  and  dis- 
ber  of  all  such  rules  and  regulations,  including  the  forfeitures  for  the  iribuic  thc^i. 
breach  thereof,  to  be  printed;  and  shall  distribute  the  same  to  the  su- 
perintendents, the  collectors  of  tolls,  and  lock-keepers,  to  be  kept  in 
their  respective  offices  for  public  inspection. 

[9702]  §  iSi.The  captain,  or  master,  and  the  owner  or  part  owner  of  Masters,  owuerj, 
any  boat  or  other  float,  on  either  of  the  canals  authorized  to  be  made  p»n  o»-iers.  and' 
in  this  state,  and  likewise  the  boat  or  float  itself,  shall  severally  be  paymcn*  of  pcnai- 
liable  to  the  payment  of  any  penalty  or  forfeiture,  and  likewise  to  all  "«»•  "<= 
damages  which  may  accrue  in  consequence  of  the  violation,  of  any  of 
the  provisions  of  any  law  of  the  state,  or  any  order  of  the  board  of 
public  works  duly  made  and  published,  relating  to  the  canals,  the  nav- 
igation thereof,  or  the  collection  of  tolls  thereon,  by  any  person  navi- 
gating any  such  boat,  or  assisting  in  the  navigation  or  management 
thereof  at  the  time  of  such  violation ;  and  every  such  boat  or  water 
float  may,  at  the  discretion  of  either  acting  commissioner,  resident  en-  Boat  may  be  pre- 
gineer,  or  any  collector  of  tolls,  be  prevented  from  navigating  either  of  canaUiirpiSS-"' 
said  canals,  until  such  penalty,  forfeiture,  and  damages,  and  costs  ac-  "«».  ««:•.  p»»<i 
crued  in  prosecuting  therefor,  shall  be  fully  paid. 

[9708]  §132.  When  any  such^suit  shall  be  prosecuted  for  any  such  clause  in  process 
penalty  or  forfeiture,  the  magistrate  issuing  the  process,  by  a  clause  to  »  detain  boat, 
be  inserted  therein,  may  direct  the   officer  serving  the  same  to  detain 
such  boat  or  float,  and  the  furniture  and  horses  belonging  thereto,  un- 
til the  suit  shall  be  determined,  or  until  adequate  security  shall  be  given 
for  the  payment  of  any  judgment  that  may  be,  recovered. 

[9704]  §  133.  If  such  security  shall  be  given,  or  the  defendant  in  such 
suit  shall  prevail,  the  magistrate  shall  order  the  boat  or  other  float  and  ihenMn."** 
property  detained,  to  be  released;  but  if  no  such  security  be  given,  and 
a  judgment  shall  be  recovered  for  such  penalty  or  forfeiture,  and  the 
same,  together  with  the  costs,  shall  not  be.  immediately  paid,  an  exe- 
cution shall  be  forthwith  issued,  under  which  the  property  so  detained 
may  be  sold,  in  like  manner  as  if  the  judgment  had  been  rendered 
against  the  owner  or  owners  thereof. 

[9705]  §  1 34.  Every  penalty  and  forfeiture  prescribed  by  this  act,  or  what  penalties 
any  order  of  the  board  made  in  pursuance  thereof,  and  for  which  any  may  be  charge- 
owner,  master,  boatman,  navigator,  or  other  person  having  charge  of "'''°  °" '""' 
any  boat  or  float,  or  assisting  in  the  management  thereof  when  such 
penalty  or  forfeiture  is  incurred,  may  be  liable,  shall  be  chargeable  on 
such  boat  or  float ;  and  a  suit  in  the  name  and  on  behalf  of  the  state  who  may  brine 
of  Ohio,  for  the  recovery  of  such  penalty  or  forfeiture,  may  be  brought  *""  '"■■  ''"'"• 
by  any  collector,  lock-tender,  superintendent,  engineer  or  acting  com- 
missioner, before  any  justice  of  the  peace,  or  before  any  court  of  com- 
petent jurisdiction,  either  against  the  person  who  was  master  pf  the 
boat  at  the  time  the  penalty  or  forfeiture  was   incurred,  or  against 
any  person  having  charge  or  possession  of  such  boat  or  float  at  the 
time  such  suit  is  commenced. 

[9706]  §  135.  If  any  collector,  superintendent,  acting  commissioner, . 
engineer  or  other  person,  shall  commence  any  suit,  or  institute  any  commen''cing'L1^'t'' 
other  proceeding  under  the  provisions  of  this  act,  or  any  order  of  the  *''•»<><"  probaWe 
board,  and  judgment  shall  be  rendered  for  the  defendant,  in  such  suit 
or  other  proceeding,  or  discontinued  without  the  consent  of  the  parties, 
such  collector,  superintendent,  acting  commissioner,  engineer  or  other 
person  commencing  such  suit  or  other  proceeding,  shall  be  liable  to 
the  defendant,  or  other  person  interested  therein,  for  all  costs,  hin- 
drances, delay,  and  other  damages  sustained  thereby,  to  be  recovered 
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by  action  on  the  case,  in  any  court  of  competent  jurisdiction,  unless 
the  court  or  jury,  as  the  case  may  be,  shall  be  satisfied  by  evidence 
produced  by  the  defendant  in  the  action  brought  for  the  recovery  of 
such  damages,  that  there  was  probable  cause  for  commencing  and 
carrying  on  such  former  suit  or  other  proceeding. 
The  right  of  ap-  [9707]  §  136.  In  all  prosccutions  and  proceedings  under  this  act,  it 
p**"-  shall  be  lawful  for  either  party  to  appeal  to  the  court  of  common  pleas 

of  the  proper  county,  upon  the  same  conditions  and  in  the  same  man- 
ner as  appeals  are  allowed  by  law  in  civil  cases,  cognizable  by  justices 
o(  the  peace. 
Where  suit  may      [970o]  §  137.  Either  of  the  acting  members  of  the  board  of  public 
l'his''Lc"*'"      "  works,  resident  engineers,  superintendents,  lock-tenders  or  collectors, 
shall  be  authorized  to  commence  suit  against  any  person  charged  with 
the  commission  of  any  offense,  or  made  liable  under  the  provisions  of 
this  act,  or  the  orders  of  the  board,  before  any  justice  of  the  peace  in 
any  county  in  the  state  where  the  person  so  charged  or  made  liable 
may  be  found,  or  in  the  county  where  the  offense  was  committed ;  and 
if  any  person  so  charged  or  made  liable  shall,  when  before  the  justice 
Depositions  if  suit  for  trial,  ask  for  an  adjournment  of  the  trial,  or  a  continuance  of  the 
adjourned.  csisc,  and  the  justice  shall  deem  it  expedient  to  grant  such  adjournment 

or  continuance,  it  shall  thereupon  be  his  duty  to  reduce  to  writing  the 
testimony  of  each  witness  in  attendance,  on  the  part  of  the  state,  and 
to  cause  the  same  to  be  subscribed  and  sworn  to;  the  defendant  shall 
have  a  right  to  cross-examine  witnesses,  and  the  depositions  so  taken 
shall  be  competent  evidence  on  the  trial  of  the  case,  before  said  justice; 
and  should  the  case  be  appealed,  they  ihall  be  competent  evidence 
upon  the  trial  in  the  appellate  court. 


§  1-58.     \Rfpcaled  April  12,  1858:  55  v.  103.] 


■  Penalty  for  neg-        (97(>9]  §  139.     Any  uerson  who  shall  neglect  or  refuse  to  pay  over 

'  •  ing'to^payo^ver     moneys  received  or  collected  by  him,  agreeably  to  the  provisions  of 

• ,  such  money,  and  the  preceding  section,    shall,  on  conviction   thereof,  forfeit  and  pay 

>'  ''°*  ''°""^"        twenty-five  per  centum  on  the  amount  so  detained  by  him,  as  a  penalty, 

"V  which  penalty  and  amount  detained  shall  be  sued  for  and  collected  by 

the  collector,  to  whom  the  moneys  so  detained  should  have  been  pai<C 
in  an  action  of  debt,  for  and  on  behalf  of  the  state. 
i 

(,-  An  act  to  amend  the  act  enticed  "an  act  to  provide  for  the  protection  if 

K-  the  canals  of  the  State  of  Ohio,  the  regulation  of  the  nav^ation  thereof 

\  ■  and  for  the  collection  of  tolls. " 

I  0>UKd  March  7,  184a :  40  v.  3g.J 

Se<:  ",  (9587]of         &!.     \ Repealed  February  2T,  1846:  44  V.  67.     See  also  ±a\.  ta.l 

^.1  said  act  extended  ftvi«/v+  f  rnL        .-l  ".   .     ^        ,^7        ^        ,r  i_  •  ,.,■'■'•. 

T\  to  gates,  etc.,  of         [9710]  g  2.     That  the  provisious  of  the  twelfth  section  of  the  Said 

\     s  '"^-  act  be  and  the  same  are  hereby  extended  so  as  to  include  guard-locks, 

'  guard-gates,  head-gates,  and  feeder-gates  belonging,  or  appertaining, 

to  any  canaJ  or  slack-water  navigation  of  this  state. 


V  -  . 

y  J  [9708.1    To  prevent  vexatious  proscriiiions,  and  to  insure  prompt  action  in  cases  reouir- 

ing  It,  a  discretion  is  vested  in  the  officers  h.-ivmg  charge  of  the  canal,  and  exclusively  aotiior- 
rir  iced  to  institute  the  prosecution,     l^'kitr  v.  The  Siatr^  14  O.  46S. 

j'  In  a  suit  in  the  name  of  the  state  against  an  individual  to  recover  a  penalty  incurred  by  a 

violation  of  this  law  (section  5),  a  collector  of  tolls  who  instituted  the  prosecution  was  held  to 
'    ,.  be  a  competent  witness,  notwithstanding  his  liability  in  damages  to  the  party  aggrieved,  when 

'  '  the  suit  was  commenced  without  probable  cause.     Smiyk  v.  Thf  Siate^  x8  O.  89. 

1/ 


Digitized  by 


Goo.' 


2447 
9711-9713  PUBLIC  WORKS.  Pt.  V,  Ch.  4fi 


An  Act  to  prevent  the  rafting  of  saw-logs  and  timber  on  the  canals  of  this 

state. 

[Passed  February  37, 1846:  44  v.  67.] 

[9711]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Rafting  unhewn 
That  so  much  of  the  thirty-fifth  section  of  an  act  to  provide  for  the  ''■°'"' ""  '""'• 
protection  of  canals  of  tHe  state  of  Ohio,  the  regulation  of  the  navi-  ^,  ^  ^i^^ 
gation  thereof,  and  for  the  collection  of  tolls,  passed  "March  twenty- 
Uiird,  eighteen  hundred  and  forty,  as  prohibits  the  rafting  of  round  or 
unhewn  timber  on  any  of  the  canals  of  this  state,  be  and  the  same  is 
hereby  repealed ;  and  that  the  board  of  public  works  may,  if  in  their 
opinion  it  be  expedient,  make  such  regulations  as  they  may  think 
proper  and  necessary  to  regulate  the  rafting  of  such  timber  as  afore- 
said, and'  the  tolls  to  be  paid  thereon. 


An  Act  to  amend  "  an  act  to  provide  for  the  protection  of  the  canals  of  the 
state  of  Ohio,  the  regulation  of  the  navigation  thereof,  and  for  the  col- 
lection of  tolls,  passed  March  28,  1840." 

(Passed  March  34,  and  took- effect  May  1, 1864:  61  v.  55.] 

[9712]  §1.     Be  it  encuted  by  the  General  Assembly  of  the  State  of  Ohio, '^trtxiAccn.mgoit 
That  all  rents  accruing  upon  leases  of  water-power  or  other  rights  or  p'^trtoTe  first 
property  of  the  state  of  Ohio,  heretofore  or  that  may  be  hereafter  "«»  "!><">  "««te». 
made  by  the  board  of  public  works  or  other  officer  of  state,  shall  be  a 
first  lien  upon  the  estates  created  by  such  lease.     And  whenever 
such  leasehold  estate  shall  be  sold  upon  proceedings  in  partition,  or 
shall  be  taken  by  the  election  of  any  of  the  parties  to  such  proceed- 
ings, or  when  sold  at  judicial  sale,  or  by  administrators,  executors, 
guardians,  or  trustees,  the  court  shaJl  order  the  rents  due  upon  said 
leasehold  estates  to  be  discharged  out  of  the  proceeds  of  such  sale  or 
election. 


An  Act  supplementary  to  "an  act  to  provide  for  the  protection  of  the  canals 
of  the  state  of  Ohio,  the  regulation  of  the  navigation  thereof,"  passed 
March  28,  1840.     (5.  <5r'  C.,  202.) 

(Passed  and  took  effect  June  17,  1879:  76  v.  i8sJ 

[9713]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  when  water  is 
That  in  all  cases  where  the  water  shall  be  partially  drawn  off  from  ''"*°  °^  <=»"*'* 
any  part  of  either  of  the  canals  in  consequence  of  a  breach,  or 
for  the  purpose  of  making  repairs,  or  from  any  other  cause,  so  as 
to  prevent  the  passage  of  heavily  laden  boats  thereon,  every  boat 
or  other  float,  detained  or  prevented  from  proceeding  on  its  voyage 
thereby,  shall  be  so  moored  and  placed  as  not  to  obstruct  the 
passage  of  other  boats  or  floats  requiring  less  depth  of  water  to  en- 
able them  to  navigate  the  canal ;  and  if  any  boat  or  float,  so  detained 
or  prevented  from  proceeding  in  consequence  of  the  want  of  sufficient 
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water,  shall,  either  by  design,  or  by  accident  or  inadvertence,  be  so 
moored  or  placed  as  to  prevent  the  passage  of  other  boats,  the  roaster 
or  other  person  having  for  the  time  being  the  care  of  the  boat  or  float 
so  moored  or  placed,  on  the  application  of  the  master  of  the  boat  or 
float  whose  passage  is  obstructed  thereby,  shall  immediately  cause  the 
boat  or  float  occasioning  such  obstruction  to  be  removed,  if  practicable, 
so  as  to  permit  the  free  passage  of  other  boats  or  floats. 
Lightt  and  name  [9714]  §  2.  Every  boat  passing  on  either  of  the  canals  of  this  state, 
or  on  any  feeder  of  either  of  them,  is  required  at  all  times  during  the 
night  to  carry  conspicuous  lights  on  the  bow  of  the  boat  No  boat  or 
float  shall  be  permitted  to  navigate  any  of  the  canals  of  this  state  with- 
out having  the  name  of  such  boat  or  float  painted  on  some  conspicuous, 
permanent  part  of  the  said  boat  or  float,  in  letters  at  least  four  inches 
in  height.  And  no  boat  or  float  shall  carry  any  canvas,  cloth,  or  other 
covering,  so  as  to  hide  such  name,  unless  said  name  shall  be  painted 
and  fully  displayed  on  said  canvas,  cloth,  or  other  covering  io  carried. 

[9715]  8  3.  The  master  or  owner  of  any  boat  or  float,  who  shall  violate 
any  of  the  provisions  of  the  two  preceding  sections,  shall  forfeit  and 
pay,  for  every  such  violation,  the  sum  of  ten  dollars. 

[9716]  §  4.  No  boat  or  float  shall  be  permitted  to  navigate  either  of  the 
canals  of  the  state  having  the  name  of  any  other  boat  on  the  same 
canal,  and  the  master  of  any  boat  or  float  who  shall  violate  this  pro-_ 
vision  shall  forfeit  and  pay  the  sum  of  ten  dollars  for  each  and  every 
offense;  and  every  mile  navigated  in  contravention  thereof  shall  be 
considered  a  distinct  offense. 

[9717]  §  5.  No  boat  or  other  float,  strapped  or  faced  with  iron  on 
the  front  part  of  the  stem,  or  other  most  prominent  part  of  the  bow 
thereof,  so  as  to  be  liable  to  strike  with  such  iron  facing  against  any 
part  of  any  lock,  lock-gate,  guard-gate,  bridge,  or  other  work  or  device 
appertaining  to  the  canal,  shall  be  permitted  to  navigate  or  be  moved 
on  either  of  the  canals  of  this  state,  unless  there  shall  be  suspended 
and  thoroughly  secured  in  front  of  the  stem,  or  other  most  prominent 
part  of  the  bow  of  such  boat  or  float,  in  such  a  manner  as  eflectiiallyto 
prevent  the  iron  facing  or  strap  thereof  from  striking  upon  or  against 
any  lock,  lock-gate,  guard-gate,  bridge,  or  other  work  or  device  apper- 
taining to  the  canal,  a  good  and  sufficient  fender,  composed  of  rope  or 
rope  yarn,  at  least  six  inches  in  diameter.  And  no  clearance  shall  be 
granted  to  any  boat  or  float  which  shall  not  at  the  time  of  applying  for 
such  clearance,  be  provided  with  such  fenders;  and  it  shall  be  the  duty 
of  every  collector  of  tolls,  inspector,  resident  engineer,  lock-tender,  or 
superintendent  of  repairs,  to  see  that  the  said  order  be  strictly  en- 
forced.   • 

[9718]  §  6.  No  boat  or  float  shall  be  permitted  to  navigate  the  canals 
of  this  state  without  a  good  and  sufficient  bow-line,  and  each  collector 
of  tolls,  superintending  engineer,  superintendent  of  repairs,  or  lock- 
tender  on  the  canal  where  such  boat  or  float  shall  pass,  is  hereby 
authorized  to  determine  the  sufficiency  of  the  bow-line. 

[9719]  §  7.  The  master  of  any  boat  or  float,  which  shall  be  found  navi- 
gating or  moving  on  either  of  the  canals  of  this  state,  in  contravention 
of  the  two  preceding  sections,  shall  forfeit  and  pay  the  sum  of  five  dol- 
lars for  each  offense ;  and  each  mile  that  a  boat  or  float  shall  be  moved 
in  contravention  of  the  provisions  thereof  shall  be  considered  a  new 
offense. 

[9730]  §  8.  The  horse  or  horses  of  any  boat  navigating  the  canals  of  this 
state  shall  not  pass  over  a  towing-path  bridge  faster  than  a  walk,  nor 
pass  into  or  out  of  any  boat  or  float  over  or  upon  the  walls  or  sides  of 
any  lock,  en  either  of  the  canals  of  this  state ;  and  the  master  of  aaj 
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boat  or  float,  who  shall  violate  this  regulation,  or  permit  it  to  be  done 
by  others,  shall  forfeit  and  pay  the  sum  of  five  dollars. 

[9721]  §9.  No  hay,  straw,  manure,  or  other  litter  of  any  kind,  shall  Refuse  uatier 
be  deposited  in  any  part  of  either  of  the  canals  of  this  state,  nor  on  *'"'  6"- 
either  of  the  banks  thereof.     No  person  shall  carry  fire,  in  any  form, 
on  or  across  any  wooden  structure  on  any  of  the  public  works  of  this 
state,  unless   the  same   shall  be  inclosed  in  a  lantern  or  some  other 
closed  vessel. 

[9722]  §  10.  Any  person  violating  the  provisions  of  the  preceding  sec-  Penalty, 
tion  shall  forfeit  and  pay  the  sum  of  ten  dollars  for  each  offense,  and 
all  damages  incident  thereto. 

[9723]  §  II.  Where  the  canal  is  composed,  either  wholly  or  in  part,  of  Embankment - 
embankment,  no  fence,  pen,  wall,  liouse,  or  other  thing,  shall  in  any 
way  occupy  or  be  placed  on  any  part  of  the  embankment,  levee,  or 
landing  attached  to  the  canal,  side-cut,  or  basin.  Where  the  canal  is 
composed,  either  wholly  or  in  part,  of  excavation,  no  fence  shall  be  Excavation, 
placed  within  fifteen  feet  of  the  front  edge  of  the  towing  path,  nor 
within  ten  feet  of  the  front  edge  of  the  berme  bank:  provided,  that  Proviso, 
when  the  canal  may  be  of  extra  width,  the  acting  commissioner  may, 
at  his  discretion,  permit  such  deviation  from  the  foregoing  regulations  as 
he  may  deem  proper,  so  far  as  the  construction  of  fences  on  the  berme 
side  of  the  canal  is  concerned ;  and  any  person  who  shall  violate  either 
of  the  i)rovisions  of  the  foregoing  section  shall  forfeit  and  pay  the  sum 
of  ten  dollars  for  each  violation,  and,  moreover,  be  liable  for  all  ex- 
penses incurred  by  the  agents  of  the  state  in  removing  any  fence,  pen, 
wall,  house,  or  other  things  placed  or  constructed  in  contravention 
of  the  foregoing  section. 

[9724]  §12.  If  any  person,  except  a  commissioner,  engineer,  superin-  interfering  with 
tendent,  lock-tender,  bridge-tender,  or  collector,  shall,  under  any  pre-  •'""-''ridges, 
tense  whatever,  without  express  direction  or  permission  from  some  one 
of  said  agents,  open  or  in  any  way  interfere  with  either  of  the  draw- 
bridges on  the  Muskingum  improvement,  he  shall  pay  a  fine  of  five 
dollars  for  each  offense,  and,  moreover,  be  liable  for  all  damages  in- 
cident upon  such  interference. 

[9725]  S'.v  Any  person  or  persons,  or  body  corporate,  who  shall  inserting  pipes, 
insert  or  apply,  or  attempt  to  insert  or  apply,  any  pipe,  trunk,  or  otlier  "^'"=- 
device  whatever,  for  the  purpose  of  taking  water  from  either  of  said 
canals  or  waters  aforesaid,  without  first  obtaining  permission  therefor 
from  the  board  of  public  works ;  or  who  shall  fail  or  refuse  to  conform 
to  the  directions  of  the  engineer  in  charge,  in  respect  to  the  size,  lo- 
cation, and  manner  of  constructing  or  inserting  said  pipe,  trunk,  or 
device,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  liable 
as  hereinafter  provided.  Any  lessee  of  water  power,  created  by  the 
public  works,  and  used  for  manufacturing  purposes,  or  any  assignee 
under  said  lessee,  who  shall  use,  or  allow  by  leakage  or  otherwise,  to 
pass  through  their  mills  or  other  hydraulic  works,  a  greater  quantity  of 
water  than  the  amount  specified  jn  their  lease  or  leases,  said  quantity 
to  be  determined  by  the  chief  engineer,  or  who  shall  neglect  or  refuse 
to  put  in  proper  gauges  to  measure  said  water,  after  the  quantity  has 
been  determined,  or  who  shall  in  any  manner  interfere  with  or  change 
said  gauges  after  the  same  [have]  has  been  put  in,  and  approved  by  the 
board  of  public  works  or  cnief  engineer,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  be  liable  as  hereinafter  provided. 

[9726]  1^  14.     Any  person  or  persons,  or  body  corporate,  violating  penaiUes. 
any  of  the  provisions  of  the  foregoing  section  shail  be  deemed  guilty  of 
a  misdemeanor,  arid  upon  conviction  before  any  court  of  competent  ju- 
risdiction, shall  be  fined  in  any  sum  not  less  than  fifty  dollars  nor  more 
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than  five  hundred  dollars,  or  imprisoned  in  the  jail  of  the  proper  county 
not  less  than  five  days  nor  more  than  thirty  days,  or  bo&,  at  the  dis- 
cretion of  the  court. 

[9627]  §15.  In  addition  to  the  ^penalties  already  prescribed  for  vio- 
lations of  the  provisions  of  this  act,  and  the  act  to  which  this  is  supple- 
mentary, the  court  before  whom  any -case  for  such  violation  is  tried, 
shall  have  power  to  sentence  the  party  or  parties  convicted  to  be  con- 
fined in  the  jail  of  the  proper  county  until  the  fines  and  costs  are  paid 
and  [or?]  secured. 
iMuing clearance.  [9728]  §i6.  Whenever,  in  the  opinion  of  any  collector  of  tolls,  any" 
boat  for  which  a  clearance  is  demanded  at  his  office  is,  either  from  age, 
the  rottenness  of  its  timbers,  its  leaky  condition  or  other  cause,  unsafe, 
and  liable  to  obstruct  or  suspend  navigation  by  sinking  or  otherwise, 
said  collector  may  refuse  to  issue  said  clearance  unless  the  owner,  or 
manager  in  charge  of  said  boat,  shall  first  give  bond,  with  sufficient  se- 
curity, that  said  owner  or  manager  will  pay  all  expenses  and  damages 
caused  by  such  obstruction  or  suspension  of  navigation.  In  case  the 
owner  or  manager  of  any  such  boat  shall  be  dissatisfied  with  the  de- 
cision of  the  collector  in  such  case,  said  owner  or  manager  may  apply 
to  the  acting  commissioner  in  charge  of  that  portion  of  the  public 
works,  who  shall  immediately,  upon  said  application  being  made,  ap- 
point three  judicious,  disinterested  freeholders  of  the  county  where  such 
case  may  be  located,  as  a  board  of  survey,  who  shall,  after  being  first 
duly  sworn,  examine  personally  said  boat,  and  certify  to  the  collector 
whether,  in  their  opinion,  said  boat  is  safe  and  seaworthy  or  not,  and 
thereafter  said  collector  shall  be  governed  by  the  opinion  of  said  board 
so  expressed. 

[9729]  §  17.  All  acts  and  parts  of  acts  conflicting  or  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed. 

§  18.       This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

An  Act  authorizing  the  board  of  public  works  to  take  charge  of  the  slack- 
water  from  the  head  of  the  Trenton  feeder  to  Uricksville,  in  Tuscarawas 
county. 

[Passed  April  8, 1856 :  S3  v.  103.] 

[9730]  §  I  -  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  board  of  public  works  are  hereby  authorized  and  required 
to  take  charge  of  the  slackwater  created  by  the  Trenton  feeder 
dam,  in  Tuscarawas  county,  extending  from  the  head  of  said  feeder 
to  Urichsville,  for  the  purpose  of  removing  bars  or  other  obstructions 
from  the  channel  thereof,  and  keeping  the  same  open  for  navigation. 

[9731]  §  2.  That  all  laws  in  force  in  relation  to  the  navigation, 
protection  and  repair  of  the  public  works  of  this  state  be  and  the 
same  are  hereby  extended  to  said  slackwater. 


RepeaL 
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An  Act  authorizing  the  state  of  Ohio  to  adopt  as  part  of  the  public  works 
of  the  state,  that  portion  of  the  Sandy  and  Beaver  canal  which  lies  be- 
tween Bolivar  and  Sandyi'ilk. 

[Passed  April  9,  and  took  effect  May  t,  1856;  53  v.  197.] 

Sandy  and  Beaver       [9733 1  §  I  •     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
canal  may  become  "pj^^t  the  board  of  public  works  are  hereby  authorized  and  required, 

part  or  pu  Due  .  ,/-,  ^1  e  j-^\  '  \  • 

works.  in  the  name  and  for  the  use  of  the  state  of  Ohio,  to  take  possession 
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of,  and  adopt  as  a  part  of  the  public  works  of  this  state,  and  as  a 
feeder  of  the  Ohio  canal,  that  part  of  the  Sandy  and  Beaver  canal, 
extending  from  its  junction  with  the  Ohio  canal  at  the  town  of  Boli- 
var, to  the  head  of  the  slack-water^ool,  created  by  the  dam  across 
Sandy  creek,  below  the  town  of  Sandyville,  in  Tuscarawas  county, 
together  with  all  the  ^  waters,  works,  privileges,  appurtenances,  and 
devices  of  every  name  and  nature  appertaining  thereto,  or  connected 
therewith. 

[»733]  §  2.  That  before  the  board  of  public  works  shall  take  ^'^-Jg,"^""^ 
possession  of,  and  adopt  said  Sandy  and  Beaver  canal,  as  mentioned 
in  the  preceding  section,  the  present  owners  thereof  shall  put  said 
canal  in  such  good  and  substantial  repair  as  shall  be  acceptable  to  said 
board,  and  shall  make  to  the  state  of  Ohio  a  good  and  sufficient  title, 
to  be  approved  by  the  board  of  public  works  and  the  attorney  general, 
and  shall  execute  to  the  state  a  bond  to  be  approved  by  the  board  and 
the  attorney-general,  indemnifying  the  state  against  all  claims  for  loss 
or  damage  accruing  prior  to  the  adoption  of  said  work  by  the  state, 
and  provided  that  such  portion  of  such  canal  shall  be  taken  possession 
of  and  adopted  only  in  case  the  present  owners  shall  make  a  convey- 
ance of  the  same  to  the  state,  by  which  the  whole  title  ofssuch  owners 
may  be  conveyed ;  and  provided,  also,  that  the  state  of  Ohio  shall  be 
compelled  to  pay  no  consideration  for  the  same  other  than  to  agree  to 
keep  in  repair  such  portion  of  such  canal  while  the  same  may  be  the 
property  of  the  state,  so  soon  as  the  same  shall  be  accepted  by  the 
board  of  public  works,  and  conveyed  to  the  state  in  the  manner  in 
this  act  provided. 

[9734]  §  3.     That  all  laws  in  force  in  relation  to  the  location,  con-  (Statutory  pro- 
struction,   repairing,  regulation,   protection,  and  navigation  of  the  ™"°*  ««'«'«'ed.) 
canals  of  this  state,  are  hereby  extended  to  said  part  of  said  Sandy 
and  Beaver  canaL 

An  Act  to  protect  fences  near  canals. 

[Passed  March  30,  and  took  effect  May  x,  1857 ;  54  v.  78.) 

[9735]  §  I.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Penalty,  etc.,  for 
That  if  the  captain  of  any  canal  boat,  or  other  person  employed  upon  "i^e  fencing, 
or  traveling  on  such  boat,  shall  take  and  carry  away  any  rail  or  rails, 
stake  or  stakes,  or  other  materials  used  or  prepai-ed  for  fencing,  with- 
out permission  of  the  owner,  the  captain  or  other  person  having  charge 
of  such  boat  shall,  for  every  such  act  committed  by  himself,  or  other 
person  employed  upon  or  traveling  on  such  boat,  pay  any  sum  not  less 
than  ten  nor  more  than  twenty-five  dollars,  to  be  recovered  by  action 
in  the  name  of  the  owner,  and  for  his  use,  before  any  justice  of  the 
peace  having  jurisdiction ;  and  such  judgment  shall  be  a  lien  upon 
such  boat,  Us  furniture  and  teams,  any  of  which  property  may  be 
taken  and  sold  on  execution  upon  such  judgment,  to  enforce  such 
lien. 

An  Act  to  provide  for  the  purchase  of  certain  lands  for  the  use  of  the 
public  works,  at  the  Lewistown  reservoir. 

(Passed  and  took  effect  May  7,  1869 ;  66  v,  353.) 

[9736]  §  I.     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  ^"*",S*'J^Ji„ 
That  the  attorney-general  of  this  state  is  authorized  and  directed,  with-  iiSir     '  certam 
out  unnecessary  delay,  to  purchase,  on  behajf  of  the  state,  from  the 
widow  and  heirs  of  John  Wolfe,  deceased,  the  following  described 


Digitized  by 


Google 


Pt.  y,  Ch.  40 


2452 

PUBLIC  WORKS. 


§§  9737-97.JO 


Appropriation 
therefor 


lands,  situate  in  the  township  of  Stokes,  in  the  county  of  Logan,  and 
state  of  Ohio,  and  being  the  southeast  quarter  of  the  soullieast  quarter 
of  section  twenty-sev'en,  town  six  south,  of  range  eight  east,  in  the 
district  of  lands  that  were  subjeet  to  sale  at  Lima,  Oliio,  coiitaining 
forty  acres:  provided,  nevertheless,  that  such  purchase  shall  not  be 
made  unless  it  can  be  done  at  a  cost  of  not  e.v^eeding  one  thousand 
eight  hundred  and  ninety  dollars ;  and  said  lands  shall  not  be  paid  for 
until  there  shall  be  executed  by  said  widow  and  heirs,  or  by  good  and 
lawful  authority  on  their  behalf,  and  delivered  to  the  attorney-general, 
a  good  and  sufficient  deed  conveying  the  said  land  in  fee  unincum- 
bered to  the  state. 

[9?37]  §  2.  That  there  is  hereby  appropriated  from  any  money  in 
the  treasury  not  otherwise  appropriated,  the  sum  of  one  thousand 
eight  hundred  and  ninety  dollars,  for  the  purchase  of  said  lands  of  the 
said  widow  and  heirs  of  John  Wolfe,  deceased,  said  purchase  money 
to  be  certified  for  by  the  attorney-general. 

§  3.  That  this  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


See  Appeadlz. 
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SUBDIVISION    III.       RIGHTS   OF   WAY;    LEASES;    ABANDONMENT,  ETC. 

An  Act  to  authorize  the  city  of  Cincinnati  to  enter  upon  and  occupy  a  part 
of  t/u  Miami  and  Erie  canal  as  a  public  highway  and  for  sewerage 
purposes. 

[Passed  and  took  effect  March  24,  1863;  60  v.  44.] 

[97381  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  authority  and  permission  shall  be  granted,  in  the  manner  herein- 
after pointed  out,  to  the  city  of  Cincinnati,  to  enter  upon,  improve, 
and  occupy  forever,  as  a  public  highway  and  for  sewerage  purposes, 
all  or  any  of  that  part  of  the  Miami  and  Erie  canal  which  extends 
from  the  east  side  of  Broadway,  in  said  city,  to  the  Ohio  river,  includ-  ' 
ing  the  width  thereof,  as  owned  or  held  by  the  stale ;  but  the  said 
grant  shall  be  made  subject  to  all  outstanding  riglAs  or  claims,  if  any, 
with  which  it  may  conflict :  Pror'ided,  That  no  work  shall  be  done 
by  said  city  authorities  on  the  premises  hereby  granted  until  the  plan 
of  improvement  shall  be  approved  of  by  the  board  of  public  works." 

19739)  S  2.  The  said  grant  shall  not  extend  to  the  revenues  de- 
rived from  the  water  privileges  in  said  canal,  which  are  hereby  e.\- 
pressly  reserved ;  and  the  said  grant  shall  be  made  upon  the  further 
condition  that  the  said  city,  in  the  use  as  aforesaid  of  all  or  any  of 
said  portion  of  said  canal,  shall  not  obstruct  the  flow  of  water  through 
said  canal,  nor  destroy  nor  injure  the  present  supply  of  said  water  for 
milling  purposes,  and  that  said  city  shall  be  liable  for  all  damages  that 
may  accrue  from  such  obstruction  or  injury ;  but  it  is  not  intended  hereby 
to  relieve  the  lessees  of  said  canal,  or  their  assignees,  from  any  respon- 
sibilities imposed  upon  them  by  ' '  an  act  to  provide  for  leasing  the 
public  works  of  the  state,"  passed  May  8,  1861,  or  by  the  instrument 
of  lease  executed  in  pursuance  of  said  act,  except  as  and  to  the  ex- 
tent that  they  may  be  interfered  with,  as  said  city  may,  from  time  to 
time,  enter  upon,  improve,  and  occuj))'  any  part  of  said  grant. 

[9740]  S  3-  Whenever  the  council  of  said  city,  by  a  vote  of  not 
less  than  two-thirds  of  the  whole  number  of  members  thereof,  shall  de- 
cide to  use  said  canal  as  herein  authorized,  the  said  council  shall  make 
known  its  decision  to.  the  governor,  and  thereupon  the  governor,  in 
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behalf  of  the  state,  shall  execute  and  deliver  to  the  city  of  Cincinnati 
a  grant  of  the  part  of  said  canal  herein  described  for  the  uses  and  pur- 
poses before  mentioned,  and  upon  the  terms  and  conditions  specified 
in  this  act.  The  attorney,  general  shall  prepare  the  form  of  said 
grant. 

[9741]  §  4.     This  act  shall  not  be  construed  to  confer  upon  said  Restriction  a>  to 
city  any  new  power  of  taxation,  or  to  borrow  money,  or  to  contract  '*"*'""'•  "'• 
debts  in  the  use  as  aforesaid  of  said  canal. 

§  5.     This  act  shall  take  effect  from  and  after  its  passage. 


An  act  to  authorize  the  city  of  Toledo  to  enter  upon  and  occupy  a  part  of 
the  Miami  and  Erie  canal  as  a  public  highway,  and  for  sewerage  and 
water  purposes. 

(Passed  and  took  cfTect  March  26^  1864:  61  v.  67.] 

[9742]  §  I .     Be  it  enacted  by  tlie  General  Assembly  of  the  State  of  Ohio,  city  of  Toledo  au- 
That  autnority  and  i)ermission  shall  be  granted  in  the  manner  herein-  ',„ of*M°&E"'' 
after  pointed  out,  to  the  city  of  Toledo  to  enter  upon,  improve  and  canal, for  Uwerag* 
occupy  forever  as  a  public  highway,  and  for  the  use  of  water  pipes,  p^i""'- 
and  for  sewerage  purposes,  all  that  part  of  the  Miami  and  Erie  canal 
(known  as  the  Manhattan  branch),  which  extends  from  a  point  to  be 
hereafter  designated  by  the  board  of  public  works,  at  or  near  the 
southerly  bank  of  Swan  creek,  where  the  aqueduct  crosses  the  said 
creek,   and   continuing  to   the  Maumee  river,    including   the  width 
thereof  as  owned  and  held  by  the  state ;  but  the  said  grant  shall  be 
made  subject  to  all  outstanding  rights  or  claims,  if  any,  with  which  it 
may  conflict ;  provided,  that  all  material  composing  the  aqueduct,  and  p,ovi«o. 
the  locks  at  the  terminus  of  said  canal,  are  hereby  expressly  reserved 
to  the  state,  to  be  removed  by  her  agents  whenever  the  city  of  To- 
ledo, by  the  authority  of  this  grant,  enters  upon  and  occupies  said 
canal. 

[9743]  §  2.  That  the  said  city  shall  be  liable  for  all  damages  that 
may  accrue  from  the  vacation  of  said  canal;  but  it  is  not  intended  nifJamages" 
hereby  to  relieve  the  lessees  of  said  canal,  or  their  assigns,  from  any 
responsibilities  imposed  upon  them  by  "  an  act  to  provide  for  the  leas- 
ing of  the  public  works  of  the  state,"  passed  May  8th,  1861,  or  by  the 
instrument  of  lease  executed  in  pursuance  of  said  act,  except  as  and 
to  the  extent  that  they  may  be  interfered  with  as  said  city  may  enter 
ujxjn  and  occupy  said  grant. 

[9744]  §  3.     Whenever  the  city  council  of  said  city,  by  a  vote  of  city  to  signify 
not  less  than  two-thirds  of  the  whole  number  of  members  thereof,  shall  acceptance  to 
decide  to  use  said  canal  as  herein  authorized,  the  said  council  shall  *°^*"'°'' 
make  known  the  said  decision  to  the  governor,  and  deposit  with  him 
a  written  release  executed  by  the  lessees  of  the  public  works,  re- 
linquishing any  rights  they  may  have  in  that  part  of  said  canal,  or  a 
bond  duly  executed  and  to  the  satisfaction  of  the  governor,  indemni-  And  to  indemoify 
fying  the  state  from  all  liabilities  and  damages  which  may  result  from  ijabume' an" 
said  vacatipri,  and  thereupon  the  governor,  in  behalf  of  the  state,  shall  damages. 
execute  and  deliver  to  the  city  of  Toledo  a  grant  of  that  part  of  the 
canal  herein  described  for  the  uses  and  purposes  before  mentioned, 

\  [074S.]     ".An  act  to  provide  for  the  boundaries  of  the  bed  of  the  part  of  the  Miami  and  / 
Krie  canal  which  has  been  abandoned  and  conveyed  to  the  city  of  Toledo,"  was  passed  June 
13,  1879,  76  V   16),  recites  the  lack  of  plats  to  show  definitely  the  boundary  lines  of  said  part  of 
canal,  and  provides  for  proceedings  in  court  to  ascertain  said  boundaries,  etc. 
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and  upon  the  terms  and  conditions  specified  in  this  act.  The  attor- 
ney general  shall  prcRare  the  form  of  said  grant,  and  also  the  form  of 
said  release  or  bond. 

[9746]  §  4.  This  act  shall  not  be  construed  to  confer  upon  said 
city  any  new  sources  of  taxation,  or  to  borrow  money,  or  to  contract 
debts  in  the  use  as  aforesaid  of  said  canal. 

§  5.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  supplementary  to  an  act  entitled  "  an  act  to  authorize  the  city  of 
Toledo  to  enter  upon  and  occupy  a  part  of  the  Miami  and  Erie  canal  as 
a  public  highway,  and  for  sewerage  and  water  purposes,"  passed  March 
26,  1864.     (O.  L.  vol.  61,  pp.  67,  618.) 


Certain  interests 
transferred  to 
Toledo 


PionaM. 


[Passed  and  took  effect  January  31, 1871 :  68  v.  17.] 

[9746]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  whatever  interest  remains  to  the  state  of  Ohio  in  the  bed  of  that 
part  of  the  Miami  and  Erie  canal  which  has  been  abandoned  in  pur- 
suance of  the  act  entitled  "an  act  to  authorize  the  city  of  Toledo  to 
enter  upon  and  occupy  a  part  of  the  Miami  and  Erie  canal  as  a  public 
highway,  and  for'  sewerage  and  water  purposes,  passed  March  26, 
1864,  is  hereby  relinquished  and  transferred  to  the  city  of  Toledo^ 
provided  said  city  shall  be  responsible  for  any  and  all  damages  that 
may  accrue  by  reason  of  such  relinquishment  and  transfer :  provided, 
further,  that  the  governor  in  behalf  of  the  state,  shall  execute  and  de- 
liver to  said  city  of  Toledo,  a  grant  or  quit  claim,  in  conformity  with 
this  act.  The  attorney  general  shall  prepare  the  form  of  said  grant  or 
quit  claim. 

§  2.     This  act  shall  be  in  force  from  its  passage. 

An  Act  to  authorize  the  sale  and  transfer  of  the  Walhonding  canal. 

[Passed  and  took  effect  April  13,  I8C8:  (l>  v.  68.] 

board  of  public      [9747]  %i.  Be  it  cnocted  by  the  General  Assembly  of  the  State  of  Ohio, 
works  authorized  That  UDon  application  in  writing,  filed  in  (he  office  of  the  board  of 

to  sell  and  trans-  ,  ,,       "       ,     ^F        ,         , ,  «■       ,  »        ^r       ^t  ,    t      i*  .-  •« 

fer  the  Waihond-  public  works  by  the  "Pittsburgh,  Mt.  Vernon  and  Indianapolis  rail- 
ing canal.  ^^^^  Company,"  or  any  other  railroad  company,  said  board  of  public 
works  is  hereby  authorized  and  empowered  to  sell  and  transfer  to  said 
railroad  company,  the  Walhonding  canal,  for  the  purpose  of  enabling 
said  railroad  company  to  use  the  towing  path  thereof,  or  so  much  of  the 
same  as  may  be  deemed  necessary  for  the  track  or  road  bed  of  said 
rnrnnany. 

[9748]  §  2.  That  before  said  board  of  public  works  shall  make  any  dis- 
position of  said  canal  as  aforesaid,  the  said  railioad  company  shall  first 
procure  the  written  assent  of  the  lessees'of  the  public  works  thereto; 
provided,  however,  that  such  assent  shall  not  relieve  said  lessees  of  the 
public  works  from  any  of  the  obligations  and  covenants  by  them  to  be 
kept  and  performed  as  provided  in  the  contract  of  lease  of  said  public 
works,  except  so  far  as  said  covenants  relate  to  the  superintendence  and 
U'pair  of  the  Walhonding  canal;  and  to  that  extent,  upon  the  transfer 
of  said  canal  to  said  railroad  company,  said  covenants  and  liabilities 
shall  cease  and  determine. 

[9749]  §  3.    "That  in  any  transfer  that  may  be  made  of  said  canal  to 

any  railroad  company  under  this  act,  said  railroad  company  shall  be 

required  to  keep  repaired  and  maintain  said  canal  for  the  purpose  ot 

furnishins  water  to  al!  mills,  factories    and  other  hvdraulic  works  now 


Assent  of  lessees 
of  public  works 
requisite. 


Condition  of 
transler. 
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erected  and  in  process  of  erection,  and  propelled  or  to  be  propelled  by 
water  taken  Trom  said  canal  under  leases  from  the  state,  and  in  accord- 
ance with  the  terms  and  conditions  of  said  leases:  and  before  any  trans- 
fer of  said  canal  to  any  railroad  company  shall  be  made  as  above  pro- 
vided, the  board  of  public  works  shall  obtain  the  written  consent  thereto, 
and  release  to  the  state  from  all  liability  of  all  persons  or  romnpnjes  ^j;',**''  5^" J.'* 
holding  water  leases  from  the  state  along  the  line  of  said  canal ;  or  shall  tained." 
obtain  from  said  railroad  company  such  security  as,in  the  judgment  of 
said  board  of  public  works,  may  be  necessary  to  secure  the  faithful  per- 
formance by  said  railroad  company  of  the  obligations  of  the  state  to  any 
and  all  lessees  of  water-power  along  the  line  of  said  canaL  [As 
amended  April  21,  1872:  69  V.  175.] 

[9750]  §4.  That  under  the  restrictions  herein  set  forth,  said  board  of  Authority  of _ 
public  works  are  hereby  authorized  to  dispose  of  said  canal  and  tow  works."  '"' 
path  to  any  railroad  company  making  application  for  the  same,  on  such 
terms  as  to  said  board  may  seem  best  for  the  interest  of  the  state  and 
the  full  protection  of  the  rights  of  the  lessees  of  water-power  on  said 
canal 

§  5-       This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

An  Act  to  authorize  t/u  city  of  Cleveland  to  enter  upon  and  occupy  a  part 

of  the  Ohio  canal. 

(Paiwed  and  took  cflTect  April  29, 1872:  69  v.  182.] 

[9761]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  City  of  Cleveland 
That  authority  and  permission  shall  be  granted^  in  the  manner  here-  prop^riateacertaTn 
inafter  stated,  to  the  city  of  Cleveland  to  take,  enter  upon,  improve,  po"<on  of  canal. 
and  occupy,  as  a  public  highway,  or  for  other  purposes,  and  for  laying 
therein  gas  and  water  pipes,  and  for  sewerage  purposes,  as  the  city 
council  of  said  city  may  determine,  all  that  part  of  the   Ohio  canal 
which  extends  from  the  Cuyahoga  river,  where  it  enters  said  river, 
southerly  to  a  point  sixteen  hundred  feet  north  of  the  south  line  of  said 
city  of  Cleveland,  where  said  line  crosses  said  canal,  together  with  the 
basin,  tow-path,  and  appurtenances  thereto  belonging,  including  the 
entire  width  of  said  canal,  its  basin,  and  appurtenances,  in  so  far  as  the 
same  is  owned  and  held  by  the  state ;  but  said  grant  shall  be  made 
subject  to  all  outstanding  rights  or  claims,  if  any,  with  which  it  may 
conflict. 

[9752]  §  2.  That  said  city  of  Cleveland  shall  be  liable  for  all  dama-  J-^^^JJ**" 
ges   that   may  accrue   from    the  vacation   and    abandonment  of  so  *""*'*• 
much  of  said  canal  as  shall  be  taken  by  said  city;  but  nothing  herein 
shall  relieve  the  lessees  of  said  canal,  or  their  assigns,  from  any  re-  ue^d^fTetponsi 
sponsibilities  imposed  upon  them  by  law,  or  in  any  way  arising  from  biiity.  etc. 
the  instrument  or  instruments  of  lease  held  by  them  and  executed  pur- 
suant to  any  law  of  the  state  of  Ohio,  except  as  and  to  the  extent  of  so 
much  of  said  canal  as  shall  be  by  said  city  taken  and  occupied  under 
the  grant  herein  authorized.     Any   person,  persons,  or  corporation,  in- 
cluding the  lessees  of  said  canal,  who  may  claim  damages  by  reason  of 
the  vacation  or  abandonment  of  any  part  of  said  canal,  shall  file  their 
claim  therefor  in  writing  with  the  clerk  of  said  city  of  Cleveland,  within 
one  year  after  the  expiration  of  the  time  required  for  the  publication  of 
the  notice  hereinafter  required.     And  for  the  purpose  of  ascertaining 
whether  any  of  the  claims  so  filed  are  valid  against  the  state,  and  if  so, 
for  the  purpose  of  ascertaining  the  amount  thereof,  the  lessees  of  said 
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Nonce  preUmin- 
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etc. 
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Kate  of  charges 
to  tug  boats  etc. 


Channel  of  river 
to  be  kept  open, 
etc. 


canal,  or  any  other  person  or  party  filing  such  claim,  are  hereby  author- 
ized and  empowered  to  bring  an  action  in  the  court  of  common  pleas 
of  Cuyahoga,  Portage,  or  Franklin  county,  ©hio,  against  said  city  of 
Cleveland,  and  said  action  shall  be  conducted  in  all  respects  to  final 
judgment,  as  other  civil  actions  in  cases  between  private  individuals, 
and  either  party  shall  have  the  right  to  second  trial,  and  appeal  from 
the  judgment  and  order  of  the  said  court  of  common  pleas,  and  pros- 
ecute writs  of  error  as  provided  for  in  suits  between  individuals,  under 
the  act  to  establish  a  code  of  civil  procedure,  passed  March  ii,  1853, 
or  any  act  .sup])lenientarv  thereto. 

[975SJ  §  3.  Whenever  the  city  council  of  said  city,  by  a  vote  of  not 
less  than  iwo-thirds  of  the  whole  number  of  members  thereof,  shall 
decide  to  take  and  use  so  much  of  said  canal  as  is  herein  author- 
ized, the  said  council  shall  publish  notice  thereof,  as  required  by  sec- 
tion five  hundred  and  sixty-three  of  the  act  to  provide  for  the  organiza- 
tion and  government  of  municipal  corporations,  passed  May  7th,  1869, 
and  shall  al.so  make  known  their  said  decision  to  the  governor  of  the 
state,  and  shall  deposit  with  the  governor  a  written  release  ex- 
ecuted by  the  lessees  of  the  public  works,  relinquishing  any  rights 
they  may  have  in  that  part  of  said  canal,  proposed  to  be  taken  and 
occupied  by  .said  city,  or  a  bond  duly  executed  and  to  the  satisfaction 
of  the  governor,  indemnifying  the  state  from  all  liabihties  and  damages 
which  may  result  from  said  vacation,  and  shall  in  like  manner  deposit  a 
bond  securing  the  performance  of  an  agreement  on  the  part  of  said 
city,  to  be  also  filed  with  the  governor ;  that  before  said  city  shall  take 
possession  of  said  part  of  said  canal,  or  disturb  the  use  thereof,  for  canal 
purposes,  the  said  city  shall,  at  its  expense  and  under  the  direction  of 
the  board  of  public  works,  connect  said  canal  with  the  Cuyahoga  river, 
at  or  near  the  southerly  terminus  of  that  portion  to  be  occupied  by  said 
city,  procure  the  right  of  way,  unless  the  same  shall  be  owned  by  the 
state  at  the  desired  locality,  make  the  necessary  excavations,  embank- 
ments, walls,  gates,  and  locks,  needed  to  connect  said  canal  with  said 
river  at  the  point  aforesaid, and  remove  the  present  weigh-lock  to  such 
place  as  shall  be  determined  by  the  board  of  public  works;  said  rity 
shall  have  the  power,  and  shall  provide  by  ordinance  to  regulate  and 
prescribe  the  rate  to  be  charged  by  tug-boats,  for  towing  boats  and  floats 
navigating  the  Ohio  canal,  to  and  from  the  locks  at  the  intersection 
with  the  Cuyahoga  river,  to  the  wharves,  docks,  or  any  point  on  said 
river,  where  said  boats  or  floats  may  desire  to  discharge  or  receive 
freight,  which  rate  shall  be  graduated  according  to  distance,  and  shall  in 
no  case  exceed  two  dollars  and  fifty  cents  for  each  trip;  said  city 
having  the  right  to  appropriate  to  its  own  use,  the  gates,  locks,  and  ma- 
terial taken  from  that  portion  of  the  canal  taken  by  said  city :  provided, 
the  said  city  of  Cleveland  sliall  forever,  or  so  long  as  the  Ohio  canal 
shall  be  used  for  the  |>urposes  of  navigation ,  keep  the  channel  of  the 
Cuyahoga  river,  by  dredging  or  otherwise,  in  good  navigable  order,  for 
any  boats  that  may  now  or  hereafter  be  employed  in  navigating  said 
canal,  from  the  point  of  intersection  to  Lake  Erie,  and,  thereupon,  the 
governor,  on  behalf  of  the  state,  being  satisfied  that  said  connection  has 
so  been  made  and  apj>roved,  and  accepted  by  the  board  of  public 
works,  shall  execute  and  deliver  to  the  city  of  Cleveland,  a  grant  of  all 
the  interest  of  the  state  in  that  part  of  said  Ohio  canal,  herein  described, 
to  be  forever  used  and  occupied  by  said  city,  as  its  council  shall  de- 
termine, for  any  or  all  of  the  purposes  before  mentioned.  The  attorney- 
general  shall  prepare  the  form  of  said  grant,  also  the  form  of  the  re- 
lease, bonds  and  agreement  herein  named.  / 
§  4-        This  act  shall  take  effect  on  its  passage. 
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An  Act  to  provide  for  the  boundaries  of  the  bed  of  tJu  part  of  the  Ohio 
canal  which  has  been  abandoned  and  conveyed  to  the  city  of  Cleveland. 

(Passed  and  took  effect  April  17. 1882:  79  v.  105.) 

[9764]  §  I.  .^^  it  enacted,  etc. ,  That  the  court  of  common  pleas  of  the  Commissioners  to 
county   of  Cuyahoga  shall,  upon  application  of  the  city  solicitor  of  boun^rles'of 
Cleveland,  appoint  a  commissioft,  consisting  of  not  less  than  three  nor  Ohio  canal  in 
more  than  five  suitable  persons,  who  shall  at  once  proceed  to  survey  <^'*''*'*°"'- 
and  determine  the  boundaries  of  the  land  formerly   owned  by  the 
state,  for  the  purposes  of  said  canal  before  its  abandonment,  and  to 
mark  the  same  by  proper  monuments,  and  to  make  maps  and  plats  of 
the  said  land,  with  necessary  descriptions,  to  be  preserved  as  herein- 
after provided. 

[9755]  §  2.  Said  commissioners,  in  the  performance  of  their  duties  as  Duties:  how  per- 
such,  shall  be  governed  in  all  respecfe  in  accordance  with  law  prescrib-  ^°"°«"^- 
ing  the  duties  of  county  surveyors,  as  laid  down  in  sections  1187-1189 
of  the  revised  statutes  of  Ohio,  and  upon  the  completion  of  their 
work  they  shall  deliver  their  report,  with  all  the  evidence  taken,  to  the 
county  surveyor,  who  shall  forthwith  dispose  thereof  as  directed  in 
cases  of  surveys  made  and  evidence  taken  by  law  under  the  require- 
ments of  [section]  1190  of  said  [revised]  statutes,  as  amended  April 
20,  iSSi,  and  the  legal  effect  and  use  of  such  jjat,  survey  and  deposi- 
tion shall  be  governed  as  the  effect  and  use  of  the  plat,  survey  and 
depositions  are  governed  by  the  provisions  of  section  1191  of  said 
[revised]  statutes,  as  amended  April  20,  i88i. 

[9766]  §3.  All  costs  and  expenses  of  these  proceedings,  including  Coswandex- 
the  compensation  of  said  commissioners,  shall,  after  allowance  by  said  ^i""'  '•v »'"'"' 
court  of  common  pleas,  be  paid  by  the  jjerson  or  persons,  or  corpora- 
tion, at  whose  instance  or  request  said  proceedings  were  instituted  by 
the  said  city  solicitor,  and  the  payment  of  the  same  shall  be  secured 
by  a  good  and  sufficient  bond  to  said  city  by  such  person,  persons  or 
corporation,  to  the  acceptance  of  tlie  city  council  of  said  city ;  pro- 
vided, however,  that  all  costs  made  by  the  taking  of  said  case  or 
proceedings,  or  any  part  thereof,  to  the  district  or  supreme  courts,  shall 
be  taxed  and  paid  as  the  court  may  direct. 

§  4.         This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorise  the  vacation  and  sale  of  a  portion  of  tlie  Hocking  canal. 

(Passed  and  took  effect  March  6, 1873:  70  v.  806.] 

[9757]  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Aui>ioritv  <o  sell 
That  the  board  of  public  works  be  and   they  are 'hereby  authorized  "jjj;'™''^j'-|^^. 
and  empowered  to  sell  and   transfer,  upon  such  terms  as  they  may  fng  canal, 
deem  best  for  the  interests  of  the  state,  that  part  of  the  Hocking"  canal 
extending  from  its  terminus  in  the  town  of  Athens  to  the  Hocking 
river,  to  such  party  or  parties  as  shall  make  application  therefor  for  the 
purpose  of  filling  up,  using,  and  occupying  the  same  for  a  road-way  or 
other  like  public  purposes. 

[9758]  §  2.  That  before  such  transfer  is  made,  the  written  consent  consent  of  les- 
thereto  of  the  lessees  of  the  public  works  shall  be  filed  with  said ""  "i""''^- 
board,  but  such  transfer  shall  not  release  said  lessees  from  any  of 
their  duties,  responsibilities  or  liabilities,  under  their  contract  for  the 
lease  of  the  public  works,  except  so  far  as  relates  to  the  canal  so  trans- 
ferred, as  to  which  such  transfer  shall  operate  as  a  full  release  to  said 
lessees  from  further  responsibility  or  liability. 

[9759]  §  3.  That   the   purchaser  or   purchasers  of  said  canal,  shall  Responsibility  of 
be  responsible  for  any  and  all  claims  or  damages  that  may  occur  by  purchasers. 
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reason  of  the  transfer,  vacation  and  use  of  said  canal  for  the  purposes 
aforesaid,  and  shall  also  agree  to  remove  the  state  dam  near  the  mouth 
of  said  canal,  so  as  to  do  away  with  the  slack-water  in  said  Hocking 
river,  at  that  place,  and  shall  deposit  with  the  board  of  public  works  a 
good  and  sufficient  bond  in  the  penal  sum  of  $50,000,  indemnifying 
the  state  from  all  such  claims  and  damages,  and  for  the  fulfillment  of 
Oovernortoue-  their  Said  agreement  to  remove  said  dam;  whereupon  the  governor 
cute  grant,  etc.  shall  cxecute  and  deliver  to  said  purchaser  or  purchasers,  a  grant  for 
said  canal  for  the  purposes  aforesaid,  and  all  persons  except  said  lessees 
suffering  any  injury  or  loss  by  reason  of  such  sale  and  transfer  and 
filling  up  of  said  canal,  for  which  they  would  have  a  right  to.  recover 
against  the  state,  did  the  right  to  sue  the  state  exist,  shall  have  a  right 
of  action  on  said  bond  on  account  of  such  loss  or  injury  against  said 
transferee  or  transferees  and  sureties. 

§  4-        This  act  to  take  effect  from  and  after  its  passage. 

An  An  to  proi'ide  for  the  abandonment  of  a  certain  portion  of  the  Hocking 
canal,  lying  eastivard  of  the  lock  at  tlu  village  of  Chauncey,  Athem 
county. 

[Passed  and  took  effect  April  II,  1876:   73  ».  168.J 

VacitJon  of  por.  [^^60]  %\.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
tioa  of  canal.  OhU),  That  SO  much  of  the  Hocking  canal  as  lies  eastward  of  ttie 
lock,  at  the  village  of  Chauncey,  Athens  county,  Ohio,  including  the 
state  dam  in  Hocking,  below  said  lock,  and  thence  to  the  present  ter- 
minus of  said  canal  at  the  river  northward  of  Athens,  near  Henold's 
salt  works,  be  and  the  same  is  hereby  vacated  and  abandoned :  pro- 
vided, that  all  stone,  timber,  and  material  of  every  kind,  composing 
the  locks,  dams,  or  other  structures  on  so  much  of  said  canal  and 
river,  as  is  vacated  and  abandoned  by  this  act,  is  expressly  reserved  to 
the  state,  and  that  the  board  of  public  works  of  the  state  is  authorized 
by  its  agents,  within  six  months  after  the  passage  of  this  act,  to  enter 
upon  so  much  of  said  canal  and  the  premises  adjoining  said  dam,  and 
remove  said  material  to  any.£)ther  portion  of  said  canal,  or  sell  the  same 
as  may  be  deemed  for  the  best  interest  of  the  State;  and  provided,  that 
it  is  not  intended  hereby  to  relieve  the  lessees  of  said  canal,  or  their 
assigns,  from  any  responsibility  or  liability  imposed  upon  them  by  "an 
act  to  provide  for  the  leasing  of  the  public  works  of  the  state,"  passed 
May  8,  1861,  or  by  the  instrument  of  lease,  executed  in  pursuance  of 
said  act,  for  any  such  liabilities  or  resi>onsibilities  as  have  accrued  prior 
to  the  passage  of  this  act,  nor  for  any  negligence  as  in  the  care  of  said 
canal  or  any  portion  of  the  same,  as  the  said  lessees  may  have  been 
Copy  of  rules  to  guilty  of;  and  provided  further,  that  the  lessees  shall  execute  and  file 
be  filed.  ^^,jjj^  jj^g  board  of  ])ublic  works  a  release  for  all  claims  for  damages 

crowing  out  of  such  vacation. 

Land  to  revert  to  [9761]  §  2.  That  the   land   upon   which   the   bed   of  said  canal  so 

■iTTand"'**""  vacated  is  located,  shall  revert  absolutely  to  the  owners  of  the  lands 

'°*  ""   '  adjoining  said  canal  on  each  side  in  the  manner  following,  to  wit: 

where  the  canal  divides  the  land  of  two  or  more  persons  said  canal 

lands  shall  revert,  and  the  title  thereto  vest  in  each  divided  by  a  line 

drawn  along  the  center  of  said  canal,  half  over  from  the  line  of  one 

of  such  owners  to  the  line  of  the  other,  and  in  all  cases  when  said 

land  runs  through  the  land  of  any  person  or  persons  then  such  canal 

land  shall  revert  to  such  land  owner. 

Duty  o'  iward  of  t97(>2J  §  3-  That  it  is  made   the  duty  of  the  board  of  public  works 

piii.iic  works  re-  jnmicuiately  after   the   passage    of  this  act  to   remove  and   tear  out 

vacation.'"         the  daui  in  the  Hocking  river  described  in   the   first  section  of  this 

act,  and  the  lessees  of  the  public  works  aforesaid  shall,  wiihin  reasona- 
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ble  time,  provide  for  the  protection  of  the  land-owners  along  the  por- 
tion of  said  canal  so  vacated  from  the  overflow  and  influx  of  said 
Hocking  river  through  the  head  of  said  canal  so  vacated,  at  its  inter- 
section with  said  river,  and  from  all  other  breaks  in  said  canal,  existing 
at  the  date  of  the  passage  of  this  act. 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  provide  for  the  abandonment  of  a  certain  portion  of  the  Hock' 
ing  canal  lying  between  the  first  lock  below  and  east  of  NelsonvUU,  and 
t/ie  village  of  Chauncey,  Athens  county,  Ohio. 

[Passed  and  took  effect  May  4, 1877 :  74  v.  166.) 

[9763]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Sock*  ng  clnai 
That  so  much  of  the  Hocking  canal  as  lies  between  the  first  lock  below  bfiow  and  «"'  rf 
and  east  of  Nelsonville,  and  the  village  of  Chauncey,  Athens  county,  chau'ncey' " 
be  and  the  same  is  hereby  vacated  and  abandoned :  provided,  that  all 
stone,  timber,  and  material  of  every  kind  composing  the  locks,  dams, 
or  other  structures  on  so  much  of  said  canal  as  is  vacated  and  aban-  J^"*!.;^  rl"u^* 
doned  by  this  act,  is  expressly  reserved  to  the  state,  and  that  the  of  the  sute. 
board  of  public  works  of  the  state  is  authorized,  by  its  agents,  within 
six  months  after  the  passage  of  this  act,  to  enter  upon  so  much  of  said 
canal  and  the  premises  adjoining  said  canal,  and  remove  said  material  ^o*j,s  sha^fj^*^ 
to  any  other  portion  of  said  canal,  or  sell  the  same,  as  may  be  deemed  move  or  sell 
for  the  best  interests  of  the  state ;  and  provided,  that  it  is  not  intended  Sx  months"  " 
hereby  to  relieve  the  lessees  of  said  canal,  or  their  assigns,  from  any 
responsibility  or  liability  imposed  upon  them  by  "  an  act  to  provide  for 
the  leasing  of  the  public  works  of  the  state,"  passed  May  8,  1861,  or  ^^"reiit""  from 
by  the  instrument  of  lease  executed  in  pursuance  of  said  act  for  any  responsibility. 
such  liabilities  or  responsibilities  as  have  accrued  prior  to  the  passage 
of  this  act,  nor  for  any  negligence  as  in  the  care  of  said  canal  or  any 
portion  of  the  same,  as  the  said  lessees  may  have  been  guilty  of;  and  fhailmlti'aJd" 
provided  further,  that  the  lessees  shall  execute  and  file  with  the  board  ^'"=  "-eiease  for 
of  public  works  a  release  for  all  claims  for  damages  growing  out  of    """*"■ 
such  vacation. 

[9764]  §  2.     That  the  land  ujjon  which  the  bed  of  said  canal  so  Bed  of  canal 
vacated  [is  located  ?]  shall  revert  absolutely  to  the  owners  of  the  lands  J'o'idjofning  uSa 
adjoining  said  canal  on  each  side  in  the  manner  following,  to-wit :  where  owners, 
the  canal  divides  the  land  of  two  or  more  persons,  said  canal  lands  shall 
revert  and  the  title  thereto  vest  in  each,  divided  by  a  line  drawn  along 
the  center  of  said  canal,  half  over  from  the  line  of  one  of  such 
owners  to  the  line  of  the  other;  and  in  all  cases  when  said  canal  riins 
through  the  land  of  any  person  or  persons,  then  such  canal  lands  shall 
revert  to  such  land-owner. 

[9765]  §  3.     That  the  lessees  of  the  public  works  aforesaid  shall  Lessees  to  providt 
provide  for  the  protection  of  land-owners  along  the  portion  of  said  '<"■  o«rflo*.  etc. 
canal  so  vacated  from  overflow,  and  from  all  other  breaks  in  said  canal 
existing  at  the  date  of  the  passage  of  this  act. 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  aut/iorize  the  building  and  maintenance  of  certain  bridges  across 
the  Mad  river  feeder  of  the  Miami  and  Erie  canal. 

(Passed  and  took  effect  March  30,  1875 :  7>  v.  175.] 

[9766]  §  I .     Beit  enacted  by  the  General  Assembly  of  tJte  StaU  of  Ohio, 
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Certain  cities  au* 
thortzed  to  build 
bridges  over 
feeder. 


Lessees  of  canal  to 
give  consent. 


That  any  city  of  the  second  class  containing  more  than  thirty  thousand 
inhabitants,  and  located  in  a  county  having  a  superior  court,  may, 
until  otherwise  provided  by  the  general  assembly,  maintain  a  bridge 
of  a  permanent  character  across  the  Mad  River  feeder  of  the  Miami 
and  Erie  canal  at  its  intersection  with  Third  street,  in  the  city  of  Day- 
ton, similar  to  the  bridge  now  located  at  said  point,  and  may  also  build 
and  maintain  a  bridge  of  like  character  to  connect  Bainbridge  street 
with  said  Third  street  bridge. 

[9767]  §  2.  Whenever  the  general  assembly  shall  so  direct,  either 
or  both  of  said  bridges  shall  be  removed  by  the  city  building  the 
same  without  expense  to  the  state,  and  said  bridge  at  Bainbridge  street 
shall  not  be  built  until  the  lessees  of  the  public  works  shall  have  exe- 
cuted and  filed  in  the  office  of  the  board  of  public  works  a  written 
agreement  that  said  bridge  may  be  so  built  and  maintained  as  herein- 
before provided,  and  relinqi^shing  all  claim  for  damages  on  their  part 
by  reason  thereof. 

§  3.     This  act  shall  take  effect  on  its  passage. 


Granville  tide.cut 
abandoned. 


Reservation  of 
•tone,  etc. 


Lessees  of  canals 
not  relieved  from 
liability. 


Lands  to  revert  to 
owners  adjoining, 

"etc. 


An  Act  to  prmnde  for  the  vacation  of  the  Granville  side-cut,  knovm  as  tht 
Granville  feeder,  emptying  into  the  Summit  level  of  the  Ohio  canal  i» 
Licking  county. 

[Passed  and  took  effect  April  xi,  1876;  73  v.  198.] 

[9768]  §  I .  BeH  enacted  by  the  General  Assembly  of  the  StaU  of  Okie, 
That  the  Granville  feeder  of  the  Ohio  canal  be  and  the  same  is  hereby 
abandoned :  provided,  that  all  the  stone  now  owned  by  the  state  on 
said  canal  or  feeder,  if  so  abandoned  by  this  act,  is  reserved  to  the 
state,  and  that  the  board  of  public  works  of  the  state  is  authorized  by 
its  agents,  at  any  time  after  the  passage  of  this  act,  to  enter  upon  so 
much  of  said  canal  or  feeder  and  remove  said  stone  or  selh  the  saioe 
as  may  be  deemed  for  the  best  interest  of  the  state;  and  provided, 
that  it  is  not  intended  hereby  to  relieve  the  lessees  of  said  canal  or 
feeder,  or  their  assigns,  from  any  responsibility  or  liability  imposed 
upon  them  by  an  act  to  provide  for  the  leasing  of  the  public  works  of 
the  state,  passed  May  8,  i86i,  or  by  the  instrument  of  lease,  exe- 
cuted in  pursuance  of  said  act,  for  any  such  liabilities  or  responsi- 
bilities as  have  accrued  prior  to  the  passage  of  this  act,  nor  for  any 
negligence,  as  in  the  care  of  said  canal  or  feeder,  or  any  pordo^i 
of  the  same,  as  the  said  lessees  may  have  been  guilty  of:  provided, 
further,  that  the  said  lessees  shall  execute  and  file  with  the  board  of 
public  works  a  release  of  all  claims  for  damages  growing  out  of  such 
vacation. 

[9769]  §  2.  That  the  land  upon  which  the  bed  of  said  canal  or 
feeder  so  abandoned  is  located  shall  revert  absolutely  to  the  owners 
of  the  lands  adjoining  said  canal  on  each  side,  in  the  manner  follow- 
ing, to  wit :  where  the  canal  divides  the  lands  of  two  or  more  persons, 
said  canal  lands  shall  revert  and  the  title  thereto  vest  in  each,  divided 
by  a  line  drawn  along  the  center  of  the  said  canal,  half  over  from  the 
line  of  one  of  such  owners  to  the  line  of  the  other,  and  in  all  cases 
when  said  canal  runs  through  the  land  or  lands  of  any  person  or  per- 
sons, then  such  canal  lands  shall  revert  to  such  owners,  and  all  water 
privileges  taken  and  used  for  the  use  of  said  canal  revert  back  to  the 
legal  owners  of  the  property  to  which  it  belonged  before  the  location 
of  said  canal  or  feeder. 

§  3.  This  act  shall  take  efiect  and  be  in  force  firom  and  after  its 
passage. 
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An  Act  authorizing  the  board  of  public  works  to  grant  or  lease  the  south 
bank  of  six-mile  resenwir,  in  Paulding  county,  to  the  Paulding  and 
Antwerp  railroad  company,  for  a  road-bed,  under  certain  restrictions. 

[Passed and  took  effect  May  I,  1S7V:  7C  v.  80] 

[9770]  §  I.  Be  U  enacted  by  the    General  Assembly  of  the    State  ^  Board  of  public 
Ohio,  That  the  board  of  public  works  of  the  state  o'f  Ohio  be  and  they  ro^ieasrir'plrnlit 
are  hereby  authorized,  upon  such  terms  and  for  such  compensation  railroad  company 
as  said  board  shall  deem  just,  to  lease  to,  or  permit  the  PauUling  and  fiidlanSs.'"^" 
Antwerp  railroad  company  to  use  and  occupy  the  south  bank  of  the 
six-mile  reservoir,  in  Paulding  county,  for  a  road-bed,  and  also  to  per-  * 

mit  said  railroad  company  to  cross  the  southwest  corner  of  said  reser- 
voir with  its'railroad,  using  either  trestle  work  or  piling  in  crossing  said 
reservoir  at  said  southwest  corner,  as  said  railroad  company  may  deem 
best:  provided,  however,  that  said  railroad  company,  before  taking  provision  making 
possession  of  said  reservoir  bank,  shall  enter  into  a  contract  with  the  sibjy'by'contract 
state  of  Ohio,  said  contract  to  be  prepared  by  the  attorney-general,  for  loss  or  damage, 
binding  said  company,  their  lessees,  assigns,  or  person  or  persons  occu- 
pying the  said  reservoir  bank,  to  be  responsible  for  and  pay  all  damages 
caused  by  overflow  of  water,  or  otherwise  resulting  from  the  construc- 
tion of  the  bed  of  said  railroad,  and  also  for  all  damages  which  may 
result  from  the  flowing  of  water  across  the  track  of  said  railroad  on 
said  premises,  to  forever  keep  the  same  in  good  repair  for  reservoir 
pur[X)ses,  which  repairs  shall  be  made  under  the  direction  of  the  board 
of  public  works ;  and  the  right  of  said  company  to  use  and  occupy  said  privileges  for- 
bank  shall  cease,  and  the  state  shall  be  entitled  to  the  immediate  pos-  feited  on  failure  to 

ft  .  .  ,  1     II   r  -1  e  comply  with  pro- 

session  of  the  same,  whenever  said  company  shall  fail  or  refuse  to  pay  visions  of  act. 

said  damages,  or  to  repair  said  bank,  or  pay  the  compensation  agreed 

upon,  when  requested  by  the  board  of  public  works. 

§  [2],  3.         This  act  shall  take  effect  and  be  in  force  from  and 

after  its  passage. 

An  Act  to  authorise  the  board  of  public  works  to  lease  or  grant  the  right  to 
construct  and  maintain  a  railroad  on  and  over  lands  of  the  state,  to  To- 
ledo and  Grand  Rapids  railroad  company. 

[Passed  and  took  effect  May  4,  1879:  76  v.  81.]. 

[9771 1.^  I.  Be  it  enacted  by  the    General  Assembly  of  the  State   tj^  To  Toledo 
Ohio,  That  the  board  of  public  works  be  and  they  are  hereby  author-  ids**^ Tcf**^ 
ized,  if  the  interest  of  the  state  will  be  subserved  thereby,  to  lease  to 
the  Toledo  and  Grand  Rapids  railroad  company  and  its  successors  the 
right  to  construct,  maintain,  and  operate  a  railroad  on  and  over  the 
lands  belonging  to  the  state,  situate  within  the  corporate  limits  of  the 
city  of  Toledo;  said  grant  or  lease  shall  include  only  such  amount  of  said 
land  and  be  of  and  over  such  part  thereof,  upon  such  terms  and  for 
such  consideration  as  said  board  shall  determine  will  be  'for  the  best 
interest  of  the  state,  and  fully  compensate  it;  but  said  road  shall  be  Public  works  and 
constructed  upon  such  part  of  said  real  estate,  and  over  such  canal  at  canS^no"to"be 
such  a  point   as  will  not   injure  the    public  works  or   interfere  with  '"jured  by  con- 

.■...'■  .         .    •'  .  ,*^  ,       .  1  1  ,111   struction  of  road- 

hydraulic  power  or  navigation :   provided,  that  the  part  so  leased  shall  bed. 

not  exceed  thirty  feet  in  width:  provided  further,  that  the  said  railroad  company  to  pay 

company,  or  its  successors,  shall  pay  to  the  state  the  amount  of  annual  annual  renuf to 

rental  agreed  upon  when  the  same  becomes  due.     The  said  rental  may  '""' 

be  increased  every  ten  years,  at  the  instance  of  the  board  of  public  increase  <Xr^aaS^ 

works,  by  five  disinterested  appraisers,  three  of  whom  shall  be  appointed  every  ten  years. 

by  said  board  and  two  by  said  railroad  company ;  before  making  sudx 
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appraisement,  said  appraisers  must  be  duly  sworn  to  faithfully  and  im- 
partially appraise  said  lease ;  and  they  and  their  successors  shall  permit 
all  other  roads  of  like  gauge,  who  desire,  to  use  their  track  or  tracks, 
for  a  reasonable  compensation,  to  be  fixed  by  agreement  or  arbitration ; 
tocJJSpiy  whh'""  *"^  "P^'*  failure  to  comply  with  an)^  of  the  provisions  of  this  act  the 
provUions  of  act.  lease  shall  be  null  and  void.  Nothing,  in  this  grant  shall  be  so  con- 
strued as  to  prevent  placing  said  railroad  property  on  the  tax  duplicate 
for  taxation  by  the  several  counties  through  which  it  passes. 

§  2      This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  granting  the  right  of  way  over  and  across  certain  lands  owned  by 
the  state  of  Ohio,  in  Marion  township,  Franklin  county,  to  the  Colum- 
bus, JeffersonvilU  and  Cincinnati  Railway  Company,  for  the  purpose  of 
constructing,  maintaining,  and  operating.a  railroad  thereon. 

[Passed  and  cook  effect  April  lo,  1880:  77  v.  174,] 

Right  of  way  [9772]  §  1.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 

fus'jeffersony'inJ  That  the  board  of  public  works  is  hereby  authorized  to  grant,  upon 
and'cincmnati       guch  tcrms  and  conditions  as  to  price  or  otherwise  as  in  their  judg- 
aeross'certain'"'"''  ment  will  subserve  the  best  interest  of  the  state',  the  right  of  way,  not 
lands  of  the  state,  exceeding  One  hundred  feet  in  width,  to  the  Columbus,  JefTersonville 
and  Cincinnati  railway  company,  its  successors  and  assigns,  to  con- 
struct, maintain,  and  operate  a  railroad  on  and  across  a  certain  tract 
of  land,  containing  about  thirty  acres,  lying  adjacent  to  the  Columbus 
feeder,  and  in  the  southwest  corner  of  section  nine,  township  four, 
range  twenty-one,  Marion  township,  Franklin  county,  Ohio,  in  such 
manner  as  will  not  in  any  way  interfere  with  the  use  of  Said  feeder  as 
a  means  of  water  supply,  or  the  purpose  of  navigation :  provided, 
further,  that  this  act  shall  not  be  construed  to  grant  any  exclusive 
right  or  privilege  to  the  use  of  said  lands  to  the  said  railway  com- 
pany, and  the  right  to  grant  similar  privileges  to  other  corporations 
is  hereby  reserved. 
§  2.     This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  granting  the  right  of  way  over  and  across  certain  lands  owned  by 
the  state  of  Ohio  in  Rush  and  Washington  townships,  in  Scioto  county, 
Ohio,  to  the  Cincinnati  and  Eastern  railway  company,  or  any  successor 
of  the  same,  for  the  purpose  of  constructing,  maintaining,  and  operating 
a  railroad  thereon. 

[Passed  and  took  effect  April  18,  1881 :  78  v.  391.] 

Right  of  w«  [97731  Si.    Beit  enacted  bv  the  General  Assembly  of  the  State  of  Ohio, 

granted  to  Cincin-   ,„,  t         ■•',-'        j      /-         11  •  "  ,        •      .         •  t       •  "^  j  "^ 

nati  and  Eastern  That  the  board  of  public  works  IS  hereby  authorized  to  grant,  upon 
ove'r"ni  across"''  ^^^  terms  and  conditions  as  to  price,  or  otherwise,  as  in  their  judg- 
certain  lands  ment  will  sCibserve  the  best  interest  of  the  state,  the  right  of  way,  to 

owned  yt  esute.  ^j^^  Cincinnati  and  Eastern  railway  company,  or  its  successors  or  as- 
signs, to  construct,  maintain,  and  operate  a  railroad  on  the  tow-path 
of  the  Ohio  canal,  from  the  mouth  of  Scioto  Brush  creek  in  Rush 
township,  in  Scioto  county,  southwardly  through  a  portion  of  Rush 
and  Washington  townships,  in  said  countyf  to  a  point  'near  George 
Davis'  distillery,  and  to  cross  the  same  by  bridge  or  otherwise,  in 
such  manner  as  will  not  in  any  way  interfere  with  the  navigation  or 
use  of  said  canal ;  provided,  that  said  railway  company  shall  construct 
and  forever  maintain  to  the  acceptance  of  the  board  of  public  works 
a  good  and  substantial  tow-path  on  the  present  berme  bank  side,  in 
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every  way  equal  to  the  one  relinquished  by  this  act,  and  this  act 
shall  not  be  construed  to  grant  any  exclusive  right  of  way,  or  privi- 
lege to  the  use  of  said  lands  to  the  said  railway  company,  and  the  right 
to  grant  similar  privileges  to  other  corporations  is  hereby  reserved. 
This  act  shall  not  be  construed  to  abridge  the  rights  of  any  person 
or  persons  for  damages  caused  them  by  reason  of  building  the  road 
or  roads  hereby  authorized,  and  on  failure  of  the  road  or  r^ads  to 
fully  comply  with  the  provisions  of  this  act,  and  also  of  any  contract 
made  with  the  board  of  public  works  on  behalf  of  the  state,  this 
grant  shall  be  null  and  void  and  nothing  herein  contained  shall  pre- 
vent the  levying  and  collection  of  taxes  on  said  part  of  said  road  in 
the  same  manner  as  they  are  levied  and  collected  by  law  on  other 
railroad  property  in  this  state.  \As  amended  April  14,  1882 :  79 
v.  91.]  ' 

§  2.     This  act  shall  be  m  force  from  and  after  its  passage. 

An  Act  to  grant  the  right  of  way  to  the  Cincinnati  and  Eastern  Connection 
RaUviay  Company  through  certain  lands  of  the  state. 

(Passed  and  took  effect  April  19,  1883 :  80  v.  198.] 

[9774]  §  I .     Beit  encuted  by  the  General  Assembly  of  the  State  of  Ohio,  Board  of  public 
That  the  board  of  public  works  are  hereby  authorized  to  grant  the  J^^grlj,"'^"'"*' 
right  of  way  to  the  Cincinnati  &  Eastern  Connection  Railway  Com-  way. 
pany  for  a  single  or  double  track  railway  across  a  certain  strip  of 
ground  owned  by  the  state  of  Ohio,  situated  in  section  twenty-one. 
Mill  Creek  township,  Hamilton  county,  Ohio,  upon  such  terms  and 
conditions,  and  for  such  price  as  may  be  approved  by  the  board  of 
public  works. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorize  the  Board  of  Public  Works  to  grant  the  right  of  way 
to  the  Cincinnati,  Hocking  Valley  and  Huntington  railway  on  the  berme 
bank  of  canal  from  a  point  near  Yellow  Bud  to  Marfield's  Mill. 

[Passed  and  took  effect  April  19,  1883:  80  v.  315.] 

[97751  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Board  of  public 
Ohio,  That  the  board  of  public  works  are  hereby  authorized  to  grant  *°f''5  aut>iorited 
upon  such  terms  and  conditions,  as  to  annual  rental,  not  less  than  b'efme"ba'nkof'"* 
the  annual  average  of  toll  received  from   the  local  traffic  on   that  SIuwm"^  *"' 
part  of  the  canal  between  Yellow  Bud  and"  the  city  of  Chillicothe, 
for  the  five  years  preceding  the  passage  of  this  act,  or  otherwise, 
as  in  their  judgment  will  subserve  the  best  interests   of  the   state, 
the  right  of  way  to  the  Cincinnati,  Hocking  Valley  and  Huntington 
railroad  company,  or  its  successors  or  assigns,  to  construct,  maintain 
and  operate  a  railway  on  the  berme  bank  of  the  Ohio  canal,  and  to 
construct  the  necessary  bridges  across  the  same,  from  a  point  between 
the  village  of  Yellow  Bud,  in  Ross  county,  and  what  is  known  as  the 
Deer  Creek  aqueduct,  thence  southwardly  to  the  Marfield's  mill ;  the 
same  shall  be  constructed  so  as  to  not  in  any  manner  interfere  with 
':he  navigation  or  use  of  the  canal.     Provided,  that  the  said  railroad  Proviso, 
company  shall  forever  maintain,  to  the  acceptance  of  the  board  of 
public  works,  a  good  and  substantial  berme  bank  along  that  part  occu- 
pied by  said  railroad.     This  act  shall. not  be  construed  to  grant  any 
exclusive  right  of  way  or  privilege  to  the  use  of  said  lands  to  said 
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railway  company,  and  the  right  to  grant  similar  privileges  to  other  cat- 
Rights  reserved,    porations  is  hereby  reserved,  and  this  act  shall  not  be  constnied  to 
abridge  the  rights  of  any  person  or  persons  for  damages  caused  them 
by  reason  of  building  the  road  hereby  authorized,  and  on  failure  of 
said  railway  company  to  fully  complete  said  road  to  the  Marfield's 
mill  within  two  years  from  the  date  of  the  passage  of  this  act,  or  upon 
failure  of  the  road  to  fully  comply  with  any  of  the  provisions  of  this 
act,  and  also  of  any  contract  made  with  the  board  of  public  works  on 
behalf  of  the  state,  this  grant  shall  be  null  and  void,  and*  nothing 
herein  contained  shall  prevent  the  levying  and  collection  of  taxes  on 
said  part  of  said  road  in  the  same  manner  as  they  are  by  law  levied 
May  deflect  line  of  ^°^  collccted  on  Other  railroad  property  in  this  state.     It  is  further 
road.  provided,  that  the  board  of  public  works  may  allow  said  railroad  com- 

pany to  deflect  their  line  to  the  east,  from  the  north  to  the  south  end 
of  what  is  known  as  the  big  basin. 
§  2.     This  act  shall  take  effect- on  its  passage. 


Board  of  public 
works  may  nhaii- 
don  certain  feeder 
of  Ohio  canal. 


An  Act  to  authorize  the  Board  of  Public  IVorks  of  the  state  of  Okie  te 
vacate  and  abandon  a  feeder  to  the  Ohio  canal  in  Jackson  toumship, 
Coshocton  county. 

(Passed  and  took  effect  April  3,  1884':  81  v.  too.] 

[9776]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  StaU  of  Ohio. 
That  the  board  of  public  works  of  said  state,  if  in  their  opinion  and 
judgment  it  will  be  conducive  to  the  public  health  and  welfare  of  the 
people  of  Jackson  township,  Coshocton  county,  Ohio,  are  hereby  au- 
thorized and  empowered  to  vacate  and  abandon  the  feeder  to  the  Ohio 
canal,  running  from  the  Walhonding  river  across  lands  now  owned 
by  Elias  Haight  and  William  Maxwell,  in  the  second  quarter  of  the 
fifth  township  and  sixth  range,  in  said  Coshocton  county,  and  empty- 
ing into  the  basin  of  the  Ohio  canal,  south-west  of  the  aqueduct  across 
the  Walhonding  river;  and  said  board  of  public 'works  are  hereby 
authorized  and  empowered  to  locate  and  construct  across  said  feeder, 
as  in  their  judgment  is  necessary,  an  embankment  of  sufficient  size 
and  strength  to  prevent  the  water  from  flowing  from  said  basin  into 
said  feeder,  and  to  do  whatever  is  necessary  to  effectually  vacate  and 
abandon  said  feeder,  and  to  protect  the  interest  and  property  of  the 
state  appertaining  to  said  Ohio  canal.  And  if  the  board  of  public 
tl  be  M?d""^'''  '*"''  works  shall  determine  to  abandon  said  feeder,  the  land  occupied  by 
the  same  shall  be  disposed  of  by  the  board  for  the  best  interests  of  the 
state. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


nlci 


banlcment. 


Abandonment  of 
the  Wabash  and 
Erie  canal  and  Six- 
mile  reservoir. 
See  Sup. 


Lands  and  material 
to  be  sold. 


An  Act  to  provide  for  the  abandonment  and  sale  of  the  Wabash  and  Erie 
canal  and  Six  Mile  reservoir  in  Paulding  county. 

(Passed  and  took  effect  April  12,  1888:  85  v.  vofj.] 

[9777]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  use  for  canal  purposes  of  the  Wabash  and  Eiie  canal  from 
the  place  of  its  intersection  with  the  Indiana  and  Ohio  State  line,  to 
the  first  lock  below  the'Six  Mile  reservoir,  all  in  Paulding  county,  Ohio, 
together  with  the  Six  Mile  reservoir  in  said  county,  is  hereby  aban- 
doned as  hereinafter  provided  for,  and  all  right,  title  and  interest  of 
the  state  in  any  land,  in  or  adjacent  thereto,  together  with  all  timbers, 
stone  or  other  material,  belonging  thereto,  shall  be  appraised,  adver- 
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tised  and  sold  as  hereinafter  provided.     But  the  state  board  of  piiblic 
works  shall  have  full  power  to  reserve  for  the  use  of  other  canals,  any  ^rf^^."!^'^"'"* 
timbers  or  stone  which  can  be  economically  transported  from  the  said  thereof!"  "^ 
canal  and  reservoir  to  the  other  canals  on  which  it  is  desired  to  so  use 
the  said  material ;  provided,  that  the  said  board,  prior  to  the  appraise- 
ment of  said  canal  property,  shall  notify  the  commission  hereinafter 
provided  for,  of  the  amount  of  said  material  which  they  desire  to  use ; 
and  the  commissioners  of  Paulding  county  are  hereby  authorized  to  «"af  foVdr^nage 
deepen  and  widen,  under  the  drainage  laws  of  the  state,  any  portion  purposes.  ^ 

of  said  canal  so  abandoned. 

[9778]  §  2.     That  upon  the  passage  of  this  act  the  commissioners  Terms  of  sale  to  be 
of  the  smking  fund  of  the  state  shall  determine  the  terms  of  payment  p"*^  ""t  sinking 
on  which  said  property  shall  be  sold,  and  the  commission  appointed  ers. 
by  the  governor,  by  and  with  the  advice  and  consent  of  the  senate 
under  S.  B.   No.  21,  passed  March  24,  1888,  shall  proceed  to  make 
a  personal  inspection  of  the  said  canal  and  reservoir  property,  and  if,  m/|'"bycawa* 
in  their  opinion,  it  would  be  to  the  best  interest  and  welfare  of  the  commission, 
citizens  of  Paulding  county,  and  the  state  of  Ohio,  that  said  portion 
of  the  Wabash  and  Erie  canal,  and  the  Six  Mile  reservoir,  or  either  of         . 
them  should  be  abandoned,  they  shall  proceed  to  appraise  and  sell  propert'y"'"' " 
said  property  as  hereinafter  provided  for,  and  in  appraising  said  prop- 
erty shall  have  such  assistance  from  the  chief  and  resident  engineers 
and  secretary  of  the  board  of  public  works,  as  they  may  require ;  and,  ^ 

in  making  such  appraisement,  may  appraise  said  property  in  divisions 
or  sections  of  such  lengths  or  amounts,  and  appraise  separately,  as,  in 
their  opinion,  will  best  suit  the  convenience  of  purchasers,  and  facil- 
itate the  sale  thereof  to  the  best  advantage  and  for  the  most  money. 
They  shall  make  a  complete  report,  in  writing,  in  which  they  shall  Report  to  auditor 
itemize  each  division  with  its  value  as  appraised  by  them,  which  shall  °^  *""*• 
be  returned  to  the  auditor  of  state  within  ninety  (90)  days  from  the 
date  of  their  appointment. 

[9779]  I  3.     The  auditor  of  state  shall  receive  and  file  the  same,  Auditor  of  state  t« 
and  the  said  commission  shall  forthwith  proceed  to  advertise  the  said  advertise  and  seii 
canal  and  reservoir  property  for  sale,  by  giving  notice  of  the  time,  ""'  p"P'"''- 
place  and  terms  thereof,  for  four  (4)  consecutive  weeks  in  two  (2)  news- 
papers of  opposite  politics,  published  and  having  a  general  circulation 
in  said  county,  and  also  in  two  newspapers  of  opposite  politics,  pub- 
lished and  having  a  general  circulation  in  the  state.     And  upon  the 
day  and  hour  named  in  such  advertisement,  shall  offer  the  same  for  "^ 
sale  at  public  auction  at  the  court-house  in  Paulding,  Ohio,  and  then 
and  there  sell  the  same  to  the  highest  and  best  bidder  or  bidders ;  pro-  ^^^^-^^ 
vided,  the  same,  or  any  part  thereof,  shall  not  be  sold  for  less  than 
two-thirds  (^)  ot  the  appraised  value  thereof,  nor  in  tracts  of  more 
than  eighty  (80)  acres  eSch,  and  that  if  all  or  any  part  thereof  of  said  R^.^dvertisin 
property  remains  unsold  for  want  of  bidders,  the  said  commission  shall  sale  of  prope"r1y  " 
again  advertise  and  sell  the  same  as  aforesaid.    And  if  any  of  said  prop-  ""«■'<*• 
erty  remains  unsold  arter  having  been  twice  offered  for  sale,  the  same  Re..nppraiscment. 
shjill  be  appraised  agreeable  to  section  two  {2)  and  three  (3)  of  this 
act,  and  again  exposed  to  sale,  the  same  as  above  provided  for. 

[9780]  §  4.     That  upon  making  sale  of  said  property  as  provided  Report  of  commis- 
in  section  3  of  this  act,  the  said  commission  shall  make  a  report  "'"' '°  governor.  -7^ 

of  their  proceedings  to  the  governor,  and  upon  receiving  his  approval  -■"■ 

in  writing,  they  shall  submit  all  their  findings,  and  action  to  the  attor-  Their  acts  to  heap-  '.Vl 

ney  general,  who  shall  examine  the  same,  and  if  found  regular  and  proved  by  attorney  '1;,^ 

legal,  according  to  the  provisions  of  this  act,  he  shall  endorse  his  ap-  k'"'"'- 
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proval  thereon,  which  shall  be  filed  with  the  auditor  of  state.  The 
*rt^d*''*rovai-  ^"•^•t'*''  ^^  record  Said  report  with  the  approval  of  the  attorney  gen- 
•ccountimth°pur-  cral,  and  shall  enter  an  account  between  all  purchasers  and  the  state  ; 
chascra.  j^^j  qj,  jj,g  payment  by  the  purchasers  of  the  proper  amount,  as  de- 

termined by  the  report  of  said  sale,  and  the  terms  as  agreed  upon  by 
the  commissioners  of  the  sinking  fund,  the  auditor  shall  properly  ex- 
ecute and  deliver  to  the  purchaser,  a  certificate  of  sale  for  such  of  said 
property  so  purchased  and  paid  for.     And  at  the  time  of  the  payment 
^ficatol'of'sai"'    ^^  ^^  '^^'^  a™ount  of  said  purchase  money,  together  with  annual  in- 
terest of  six  (6)  per  cent,  per  annum  on  all  deferred  payments  from 
day  of  sale  to  time  of  payment,  the  evidence  of  which  payment  shall 
Deedffor  lands      be  shown  by  a  receipt  from  the  auditor  of  state,  the  governor  of  the 
*""'     *  ■  state  of  Ohio  shall  properly  execute  and  deliver  to  the  purchaser  or 

his  assigns  a  deed  of  conveyance  of  said  lands  so  sold  and  paid  for. 
Disposition  of  pi o-      [9781]  §  5.     That  the  auditor  shall  pay  the  proceeds  of  such  sale 
cceSiof  tale.         jnto  the  State  treasury,  to  the  credit  of  the  Ohio  and  Miami  and  Erie 
canals. 

§  6.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SUBDIVISION    IV.       SURVEYS,  BOUNDARIES,  ETC. 

/  An  Act  to  provide  for  the  payment  of  the  expenses  of  making  surveys  and 

estimates  of  canals  and  other  contemplated  public  works  of  this  'state. 

[Passed  and  took  effect  March  31, 1837:  35  v.  110.] 

STtsSnwie"' how  [^''82]  §  I  •  Beit  enacted  by  the  General  Assembly  of  t/te  State  of  Ohio, 
paid  and  charged!"  That  the  boafd  of  public  works  shall  keep  an  accurate  account  of  the 
expenses  incurred  in  making  surveys  and  estimates  ordered  to  be 
made  by  the  general  assembly,  of  all  contemplated  works  of  internal 
improvement ;  and  all  such  expenses  (excepting  therefrom  the  wages 
of  any  engineer  in  the  constant  employment  of  the  board,  who  may 
be  employed  in  such  survey,  when  their  services  are  not  otherwise 
required),  shall  be  paid  out  of  any  money  in  the  treasury,  arising 
from  the  general  revenue  of  the  state,  not  otherwise  appropriated, 
on  the  warrant  of  the  auditor  of  state,  in  favor  of  the  board  of  public 
works,  or  any  member  thereof,  duly  authorized  by  said  board  to 
receive  the  same :  provided,  that  when  any  canal  or  other  work  of 
internal  improvement,  previously  estimated  and  surveyed,  shall  be 
made,  or  ordered  to  be  made,  by  the  state,  then,  and  in  that  case,  all 
the  expenses  of  said  previous  surveys  and  estimates  shall  be  charged 
to  the  fund  applicable  to  the  making  of  said  work ;  and  the  state 
treasurer  shall  be  credited  with  the  amount  drawn  out  for  such  surveys 
and  estimates.  ' 

An  Act  to  authorize  and  require  the  board  of  public  gvorks  to  ascertain  and 
locate  all  lands  belonging  to  the  state,  which  lie  at  or  near  the  public 
works  of  the  state,  with  a  proper  description  of  the  same,  and  also  pro- 
viding for  the  appraisement  and  sale  of  said  lands. 

[Passed  and  took  effect  April  29,  1873 :  69  v.  194.) 

Whereas,  It  is  ascertained  by  good  authority  that  considerable 
quantities  of  valuable  canal  lands,  belonging  to  the  state  of  Ohio, 
remain  unsold,  and  are  bringing  no  revenue  whatever  to  the  state; 
and, 
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Whereas,  The  exact  locality  and  description  of  much  of  these 
lands  is  unknown  to  the  proper  authorities  of  the  state,  therefore, 

[9783]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Board  of  pubUc 
That  the  board  of  public  works  are  hereby  authorized  and  required  Tifd'iocMe'cerSrB' 
to  ascertain  and  locate  all  the  lands  belonging  to  the  state  of  Ohio,  ^^^i*- 
•which  lie  at  or  near  the  public  works  of  the  state,  and  also  all  lands    ' 
lying  contiguous  to  the  Mercer  county  and  Lewistown  reservoirs,  and 
the  lands  not  ftecessary  to  carry  out  the  contract  leasing  the  public 
works,  and  report  the  same  to  the  auditor  of  state,  together  with  a 
proper  description  of  each  tract  thereof,  and  for  that  purpose  said 
board  are  authorized  to  employ  a  surveyor  or  surveyors;  and  said  •   i  u 

board  are  authorized  and  require.d  to  cause  all  such  lands  to  be  ap    pp™*»  *  "*» 
praised  by  three  competent  disinterested  freeholders  in  each  of  said 
counties  wherein  any  of  such  land  is  located. 

[97811  §  2.     That  as  soon  as  the  location  and  appraisement  of  said  Purchase  and  pet 
land  shall  be  reported  to  the  auditor  of  state,  he  shall  enter  the  same  of  «"»■»• 
record  in  a  suitable  book  prepared  for  the  purpose,  and  may  then  sell 
the  same  at  a  sum  not  less  than  the  appraised  value  thereof,  one-fourth 
the  purchase  [money  ?]  to  be  paid  on  the  day  of  sale,  the  balance  in  equal 
annual  installments,  with  interest  at  six  per  centum,  p>ayable  annually ; 
and  the  said  auditor  of  state  shall  give  to  purchasers  certificates  of 
purchase,  and  of  payments  of  principal  and  interest,  as  the  same  shall 
be  made,  and  upon  full  payment  of  purchase  money  and  interest,  the  Governor shmiiexe. 
governor  of  the  state  shall  execute  deeds  to  said  purchasers,  or  their  cute  deeds, 
assignees,  in  fee  simple  for  the  lands  sold ;  and  all  sums  arising  from 
the  sale  of  said  lands  shall  be  paid  into  the  treasury  of  the  state  to  the 
ctedit  of  the  sinking  fund:  provided,  that  the  lot  of  land  described 
as  the  stone  quarry  in  the  survey  number  2668,  and  such  lands  along 
the  canals  as  were  obtained  for  gravel  banks  for  the  purpose  of  repair- 
ing the  canals,  or  for  sites  for  water  power  at  locks  where  such  power 
has  not  yet  been  brought  into  use,  shall  not  be  sold  until  directed  by 
the  general  assembly ;  and  provided  further,  that  the  auditor  of  state  offenand°s'for*5aie 
cause  said  lands  to  be  offered  at  public  sale  at  the  door  of  the  court »« door  of  court 
house  in  each  of  the  counties  wherein  the  lands  lie,  and  shall  cause 
public  notice  of  such  sale  or  sales  to  be   published  in  a  newspaper  Advertise, 
printed  in  each  of  said  counties,  or  of  general  circulation  therein,  -for 
five  consecutive  weeks  immediately  preceding  such  sale,  and  if  said 
land  shall  not  sell  at  public  sale,  then  the  auditor  of  state  may  sell  at  may'be''m!de*"**' 
private  sale,  but  in  no  case  shall  ihe  lands  be  sold  for  less  than  the 
appraised  value  thereof:  provided,  that  nothing  herein  shall  apply  to 
any  lands  within  the  limits  of  the  city  of  Cleveland,  now  used  for  the 
bed  of  the  Ohio  canal,  its  tow-path  or  basin,  or  needed  to  connect 
said  canal  with  the  Cuyahoga  river  at  or  near  a  point  sixteen  hundred 
feet  north  of  the  south  line  of  said  city,  where  it  crosses  said  Ohio 
canal.     \As  amended  March  i,  1877:   74  V.  36.] 

8  3.      ' Repealed  May  %,  1886:  83  V.  119.] 

[9785]  §4.     That  an  act  passed  March  31,  1834,  entitled  "an  act  Repeat 
to  authorize  the  appraisal  and  sale  of  lands  belonging  to  the  state  of 
Ohio,"  be  and  the  same  is  hereby  repealed. 

§  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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An  Act  to  provide  for  a  commission  to  estdblish  the  boundaries  and  lines 
of  tlu  canals,  canal  basins,  reservoirs,  etc.,  etc.,  of  the  state,  by  an  ac- 
curate survey  by  metes  and  bounds,-  together  with  maps  and  plats  of  the 
same,  and  to  define  and  protect  the  ownership  and  titles  of  the  state  in 
and  to  all  lands  belonging  to  and  connected  with  said  canals. 

[Passed  and  took  effect  March  a8,  1888 :  85  v.  127.]  • 

[9786]  §  I .  Beit  enacted  py  the  General  Assembly  of  the  State  of  Ohio, 
That  the  governor,  by  and  with  the  advice  and  consent  of  the  senate, 
shall  appoint  a  commission,  consisting  of  three  persons,  not  more 
than  two  of  whom  shall  belong  to  the  same  political  party,  wHo  shall, 
within  thirty  days  after  their  appointment,  proceed  to  survey  and  de- 
termine the  boundaries  of  all  lands  heretofore  appropriated  for  canal 
purposes,  and  owned  by  the  state,  the  boundaries  of  which  are  not 
now  accurately  known  and  of  record,  as  already  surveyed,  and  to 
mark  the  same  by  proper  monuments,  and  to  make  maps  and  plats  of 
all  said  canal  lands  not  already  platted,  together  with  the  necessary 
description  and  location  of  all  bridges,  culverts  and  aqueducts,  and 
shall  clearly  indicate  and  describe  in  their  report  any  part  of  said 
property  that  in  their  judgment  is  not  necessary  for  canal  purposes,  all 
of  which  is  to  be  preserved  as  hereinafter  provided ;  and  on  that  part 
used  for  channel  purposes,  <he  boundaries  of  which  are  not  in  dispute, 
the  courses  and  distances  shall  only  be  obtained  for  the  purpose  of  as- 
certaining the  lengths  thereof  The  members  of  said  commission, 
after  their  appointment  as  above  provided  for,  shall  take  an  oath  of 
office,  and  give  bond  in  the  sum  of  one  thousand  dollars,  conditioned 
for  the  faithful  discharge  of  their  duties ;  and  said  commissioners  shall 
each  receive  the  sum  of  twelve  hundred  dollars  per  annum,  and  their 
necessary  expenses  while  in  the  prosecution  of  their  duties,  to  be  paid 
out  of  the  canal  fund,  said  salary  to  be  paid  in  quarterly  installments ; 
and  all  accounts  for  expenses  shall  be  evidenced  by  [a]  detailed  state- 
ment duly  .verified  by  oath,  and  approved  by  the  auditor  of  state ;  and 
the  necessary  amount  to  meet  such  salary  and  all  other  expense  of  the 
commission  is  hereby  appropriated  out  of  said  canal  fund  of  the  state, 
which  shall  be  paid  out  on  the  warrant  of  the  state  auditor ;  that  the 
term  of  office  of  said  persons  so  appointed  shall  be  for  the  period  of 
two  years,  unless  sooner  removed  by  the  governor ;  and  the  governor 
is  hereby  authorized  to  fill  any  vacancy,  that  may  occur,  from  the  po- 
litical parties  as  named  in  the  preceding  part  of  this  section. 

§§  2  to  5.  \Repealed  April  1 2,  1889 :  86  v.  270,  273  :  see  §§  9787  to 
9798.]  ' 

§  6.     This  act  shall  take  effect  on  and  after  its  passage. 


An  Act  to  amend  the  act  passed  March  28,  1888,  entitled  "  an  act  to  pro- 
vide for  a  commission  to  establish  tlie  boundaries  and  lines  of  the  canals, 
canal  basins,  rcsrnmrs,  etc. ,  etc. ,  of  the  stale,  by  an  cucuratc  surrey  by 
metes  and  bounds,  together  with  maps  and  plats  of  the  same,  and  to  de- 
fitie  and  protect  the  otonership  and  titles  of  the  state  in  and  to  alt  lands 
belonging  to  and  connected  tcith  said  canals,"  and  to  repeal  sections  two 
(2),  three  {z),  four  (4),  and  five  (5)  of  the  act  so  amended. 

[Passed  and  took  effect  April  ta,  1889:  86  v.  27a] 

[Canal  boundaries,      [9787]  §  I.    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 

*'°l  That  sections  two,  three,  four,  and  five  of  an  act  passed  March  28, 

1 888,  entitled  an  act  to  provide  for  a  commission  to  establish  the 
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JDoundaries  and  lines  of  the  canal^  canal  basins,  reservoirs,  etc.,  of 
the  state,  by  an  accurate  survey  by  metes  and  bounds,  together  with 
maps  and  plats  of  the  same,  and  to'  define  and  protect  the  boundary 
and  titles  of  the  state  in  and  to  all  lands  belonging  to  and  connected 
with  said  canals,  be  and  the  same  are  amended  so  as  to  r^d  as 
follows : 

[9788]  §2.     Said  commissioners  shall  employ  surveyors  to  make  Employment  of 
;said  surveys,  maps,  and  plats,  with  necessary  assistants,  and  fix  their  chief  engmeeV 
compensation ;  and  said  maps  and  plats  shall  be  made  in  conformity  '"«"'  po^''^ 
to  instructions  and  plans  prepared  by  the  chief  engineer  of  the  public 
works,  and  when  completed  they  shall  be  approved  by  him  and  said 
commission,  by  endorsement  signed  by  them  respectively. 

[97891  §  3.     Each  of  said  commissioners  is  hereby  authorized  to  witneue*. 
issue  subpoenas  for,  and  compel  tl\e  attendance  of  such  witnesses  as 
they,  or  either  of  them,  may  think  necessary  in  fixing  said  boundaries, 
or  ascertaining  any  fact  which  said  commission  should  ascertain  in  the 
discharge  of  its  duties ;  and  the  testimony  so  taken,  together  with  said 
maps,  plats,  and  field  notes  of  such  surveys,  and  the  report  of  said  map"*eK"',hJll'bo 
commission  as  to  the  boundaries  of  the  lands  belonging  to  the  state  of  deposited!" 
Ohio,  with  its  findings  in  that  behalf,  shall  be  filed  for  preservation  in 
the  office  of  the  board  of  public  works ;  and  upon  any  trial  in  any  of 
the  courts  of  this  state,  any  of  said  findings,  maps,  plats,  or  surveys, 
which  may  in  any  manner  relate  to  or  have  any  bearing  upon  the  sub- 
ject-matter at  issue,  shall  be  taken  and  held  to  be  competent  [prima 
facie]  evidence  of  the  truth  of  such  findings,  and  the  boundaries  of  said 
lands,  and  that  the  state  orOhio  has  the  ownership  of  said  land,  or 
such  an  interest  in  it  as  may  be  therein  stated ;  and  a  duly  certified  or  Tmascript. 
sworn  copy  of  such  findings,  plat,  or  map  shall,  when  produced  on 
said  trial,  have  the  same  force  and  effect  as  the  original  from  which  it 
was  taken  would  have  under  this  section  if  produced  on  said  trial. 

[9790]  §  4.  That  in  all  cases  where  any  land  claimed  by  the  state  Arbitration  and 
is  m  the  possession  and  occupancy  of  any  person,  persons,  or  corpora-  of'occu'^nt"*'"* 
tion  claiming  the  ownership  thereof,  and  such  person,  persons,  or  cor- 
poration shall  appear  before  said  commission  and  submit  such  claim 
or  claims  to  the  award  and  decision  of  said  commission  for  the  pur- 
pose of  determining  the  boundary  line  of  said  land  or  the  ownership 
thereof,  said  commission  may  make  an  award  and  decision  thereon, 
which  shall  be  final  and  conclusive  as  to  all  the  parties  thereto  having 
notice  and  not  under  legal  disability. 

[9791]  §  5.  That  each  and  every  tract  of  land  which  said  commis-  Land*  not  ne«$- 
sio.i  shall  find  to  be  the  property  of  the  state  of  Ohio,  and  which,  in  "aybc'ieascd.  "" 
the  opinion  of  said  commission,  the  board  of  public  works  and  its 
chief  engineer,  shall  not  be  deemed  necessary  for  the  actual  use, 
efficiency,  and  operation  of  the  canals  of  said  state,  or  either  of  them, 
shall  be  valued  by  said  commission  at  its  true  value  in  money,  and  if 
such  land  shall  not  be  then  imder  an  existing  lease,  or  if  to  let,  then 
at  the  expiration  of  such  lea.se,  said  land  may  be  leased  or  let  on  the 
terms  and  conditions  hereinafter  provided  for. 

[9792]  §  6.     That  if  such  land  is  not  in  possession  of  any  person,  tease  of  unocra- 
or  persons,  or  corporation  having  a  building,  buildings,  o»  other  valu-  p'"*  •*"<'*• 
able  structures  thereon,  it  may  be  immediately  let  or  leased  for  fifteen 
years,  at  an  annual  rent  of  six  per  cent,  per  annum  on  said  valuation, 
to  be  paid  semi-annually,  in  advance,  and  at  such  place  as  said  com- 
mission, board  of  public  works  and  its  chief  engineer  may  fix  by  the 
terms  of  said  lease.     Any  tract  of  land  so  to  be  valued  or  at)praised, 
^f  in  the  actual  possession  of  any  person,  persons,  or  corporr.ion  who  "praised""''* 
VOL.  n — 51 
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may  own  a  building  or  buildings,  pr  other  valnabJe  structure  thereon, 
such  valuation  sltaU  not  embrace  the  vailtie  of  such  building,  or  build- 
ings, or  other  valuable  structure,  and  the  person,  or  persons,  or  cor- 
poration owning  the  same  shall  be  entitled  to  such  a  lease  of  said  land 
er  lands  upon  the  same  terms  and  conditions  as  any  other  person  or 
corporation  would  or  might  be  entitled  to  under  this  act  if  there  were 
no  building  or  buildings,  or  other  valuable  structure  upon  said  land ; 
provided  always,  however,  that  each  and  every  building  or  other 
valuable  structure  erected  thereon  by  any  person,  or  persons,  or  cor- 
poration may  be  taxed  as  other  property  of  iiidividui\ls  or  corporations 
m  the  same  locality. 

[9793]  §  7.  That  if  the  person,  or  persons,  or  corporation  owning 
or  claimmg  to  own  a  building  or  other  valuable  structure  on  any  land 
as  aforesaid,  found  to  be  the  property  of  the  state  ot  Ohio,  shall  not, 
within  ten  days  after  such  finding  and  notice  thereof,  apply  for  a  lease 
thereof  and  enter  into  a  lease  therefor,  as  herein  provided,  then  the 
right  of  such  person,  or  persons,  or  corporation  to  such  a  lease  shall 
cease  and  from  thenceforth  be  void;  and  said  commission  shall  give  a 
public  notice  by  advertisement  published  for  at  least  two  consecutive 
weeks  in  some  newspaper  printed  and  generally  circulated  in  the 
county  where  such  land  is  situated,  that  it  will  lease  such  property  upon 
the  terms  herein  provided  for,  and  it  may,  subject  to  the  conditions  of 
this  act,  so  lease  said  land  on  the  day  so  named  in  such  notice,  or  any 
day  thereafter ;  but  if  said  commission  shall  find  that  said  building,  or 
buildings,  or  other  valuable  structure  are  not  the  property  of  the  state 
of  Ohio,  the  owner  or  owners  may,  witWthe  assent  of  said  commis- 
sion, and  on  or  before  a  day  fixed  by  them,  remove  said  building,  or 
buildings,  or  other  valuable  structure  from  the  land  of  the  state,  if  aich 
removal  can  be  accomplished  without  injury  to  said  land. 

[9794]  §  6.  That  all  leases  to  be  made  under  the  provisions  of  this 
act  shall  be  prepared  by  the  attorney-general  of  the  state,  and  each 
lease  shall  contain  a  condition  that  if  any  installments  of  rent  therein 
agreed  to  be  paid,  shall  not  be  paid  at  the  time  specified,  or  within  ten 
days  thereafter,  whether  a  demand  therefor  shall  or  shall  not  be  made, 
said  lease  shall,  at  the  option  of  the  board  of  public  works,  become 
and  be  null  and  void  as  against  the  state  of  Ohio,  and  that  the  lessee 
so  in  default,  his  heirs,  or  assigns,  or  any  party  in  possession  of  such 
demised  premises,  shall  yield  up  the  possession  thereof  to  said  board 
of  public  works  or  its  authorized  agent,  and  the  same  shall  thereupon 
be  leased  to  any  person,  or  persons,  or  corporation  upon  the  same 
conditions  as  herein  provided  for  in  other  cases. 

[9796]  §  9.  That  if  said  commission  shall  find  that  any  person,  or 
persons,  or  corporation  is  unlawfully  in  possession,  use,  or  occupation 
of  any  land  belonging  to  the  state  of  Ohio,  or  has  taken,  carried  away, 
or  in  any  manner  injured  the  whole  or  any  part  of  any  canal  lock,  or 
weigh  lock,  culvert,  aqueduct,  or  canal  bridge,  or  any  of  the  aljut- 
ments  thereof  belonging  to  said  state,  or  any  of  the  materials  used  in 
the  construction  of  any  such  lock,  culvert,  aqueduct,  or  canal  bridge, 
or  any  of  the  abutments  thereof  belonging  to  said  state,  it  shall  direct 
the  attorney»general,  and  it  is  hereby  made  his  duty,  to  bring  a  civil 
action  or  civil  actions  to  recover  the  possession  of  such  lands,  or 
damages  for  the  property  so  taken,  carried  away,  or  injured,  and  any 
person  or  persons  who  may  have  advised  or  unlawfully  aided  any  other 
person  or  persons  to  injure  said  property  or  take  it  or  carry  it  away, 
may  in  every  such  action  be  made  a  co-defendant  with  the  person  or 
corporation  who  so  took,  injured,  or  carried  away  said  property,  and 
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flucli.  a  joint  or  several  judgnaeoC  magr  be  bad  therein  against  bint  in 
flnch  action  as  may  be  rigbt  and  proper  therein.  And  any  suit  or  suits- 
authorized  to  be  In-ought  by  this  act  may  be  commenced  in  the  county 
whece  such  property  is  situated,  or  in  Franklin  county. 

[9796]  §  10.  The  commission  appointed  by  this  act,  and  the  board  For  what  popoM 
of  public  works  and  its  chief  engineer,  may,  under  such  rules,  regu-  iSsed?"' 
lations,  and  conditions  as  to  semi-annual  payment  of  rent,  and  other- 
wise, lease  or  let  to  any  person  or  persons,  or  to  any  corporation  or- 
ganized under  the  laws  of  this  state,  the  right  to  lay  a  line  of  pipe 
along  the  berme  bank  of  any  canal,  basin,  or  reservoir  of  the  state 
ibr  the  purpose  of  transporting  oil  or  gas  from  the  natural  oil  or  gas 
Aelds  for  manufacturing  purposes,  and  any  tract  or  parcel  of  land, 
not  exceeding  forty  acres,  owned  by  this  state,  along  any  canal  or  in 
any  of  the  reservoirs  or  canal  basins  of  the  state,  for  the  purpose  of 
digging  or  boring  therein  for  gas  and  to  be  conveyed  or  transported 
d^eirom,  the  gas  found  thereunder,  such  lease  to  be  granted  for  a 
period  not  exceeding  ten  years,  and  the  lease  therefor  shall  be  pre- 
pared as  in  other  cases  herein  provided  for,  with  like  stipulations, 
piovisions,  and  conditions,  except  as  to  the  amount  of  the  rent  to  be 
paid.  But  no  lessee  or  lessees,  or  his  or  their  assignee  or  assignees 
shall  have  any  power  to  fill  up  any  part  of  the  land  so  leased,  or  in 
any  manner  to  obstruct  navigation  therein,  and  no  such  lease  shall  be 
grant.ed  or  given  unless  in  the  opinion  of  the  said  commission,  board 
of  public  works,  and  chief  engineer,  the  use  of  the  land  so  leased 
would  not  materially  injure  or  interfere  with  the  navigation  of  any  of 
the  canals  of  this  state. 

[9797]  §  II.     Any  land  or  lands  belonging  to  the  state  of  Ohio,  when  Undmayhe 
near  or  remote  from  the  line  of  any  canal  in  this  state,  that  can  not  "t  '  ".""''  ""c 

,,  ,  ....  •'  ,  ,-1  yi       Am.,  «tc,;  Ace  Ann 

be  leased  so  as  to  yield  six  per  cent,  on  the  valuation  thereof,  as  de- 
termined by  said  commission,  may  be  sold  by  said  commission  at  not 
less  than  three-fourths  of  such  valuation,  upon  such  terms  of  pay- 
ment as  may  be  fixed  by  the  commissioners  of  the  sinking  fund,  and 
such  land  shall  be  offered  for  sale  at  public  vendue,  at  the  court  house 
in  the  county  where  the  sjune  is  situated,  after  at  least  thirty  days' 
notice  given  by  publication  in  two  papers  of  opposite  politics,  of  gen- 
eral circulation  in  such  county;  provided,  however,  that  such  land 
or  lands  shall  not  be  sold  or  offered  for  sale  unless  the  said  commis- 
sion, board  of  public  works,  and  the  chief  engineer  of  the  board  of 
public  works  shall  have,  by  a  majority  vote  in  joint  session,  deter- 
mined that  such  land  or  lands  are  not  necessary  or  required  for  the 
use,  maintenance,  and  operation  of  any  of  the  canals  of  this  state. 

[9798]  §  12.     That  sections  two  (2),  three  (3),  four  (4),  and  five  [RepeaU.] 
(5),  of  the  aforesaid  act,  by  this  act  amended,  be  and  the  same  are 
hereby  repealed ;  and  this  act  shall  take  eflbct  and  be  in  full  iorce 
from  and  after  its  passage. 

SUBDIVISION  V.       MISCELLANEOUS. 

*An  Act  to  provide  for  the  increase  of  the  canal  fund  by  the  purchase  and 

sale  of  recti  estate. 

[Passed  and  took  effect  February  7,  1826 :  34  v.  58.] 

§  1.     [Superseded.^ 

[9799}  §  2.     That  the  canal  commissioners  are  hereby  authorized  saieofland.givea 
and  empowered  to  sell  all  such  lands  and  town  lots  as  have  heretofore  «» <=»»»'  fi"""- 

*  "An  act  to  amend  the  teireral  acts, '  to  provide  for  the  increase  of  the  canal  fund,  by  the 
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been,  or  may  hereafter  be  given,  granted  or  ceded  to  the  state  for  the 

benefit  of  the  canal  fund,  other  than  those  which  are  situated  at  points 

or  places  on  or  adjoining  the  line  of  the  Ohio  canals,  where  the  sur- 

plus  water  produced  by  said  canals  can  be  advantageously  used  for 

hydraulic  purposes ;  and  on  the  receipt  of  the  payment,  in  full,  of  the 

purchase  money,  it  shall  be  the  duty  of  the  commissioner  making  the 

sale  of  such  lands  or  town  lots,  to  forward  to  the  executive  o£Sce  a 

certified  plat  and  survey  of  such  lands  or  town  lots,  containing  a  per- 

Ccrtificate  there-    tinent  description  thereof,  together  with  a  certificate  that  payment  has 

"''  been  made  m  full,  according  to  the  terms  of  the  sale,  stating  therein 

the  amount  thereof,  and  that  the  purchaser  is  entided  to  a  deed  of  the 

lands  or  town  lots  therein  described ;  which  plat  and  certificate  shall 

be  filed  and  preserved  in  the  office  of  the  secretary  of  state. 

§  3.     \  Superseded. '\ 

S-4.     \Repealed  April  \(i,  1857:  54  V.  16.] 

Agents  may  be  [9800]  §  $.     That  for  the  purpose  of  carrying  into  effect  the  pro- 

cEase'and  MiFsuch  ^''*'0"-''  <'f  ^'^'^  *<^t>  '^^  Canal  Commissioners  shall  have  piower  to  appoint 

ikods.  one  or  more  ajgent  or  agents,  who  shall  be  a  member  or  members 

of  said  board ;  and  the  acts  of  the  said  agent  or  agents,  performed  by 

virtue  of  their  appointment,  shall  have  the  same  force  and  effect,  as 

if  performed  by  the  canal  commissioners. 

An  Act  to  provide  for  the  purchase  of  water  prrinleges. 

[Passed  and  took  effect  March  3, 1831 :  39  v.  398.] 

CommUsionen  [9801]  §  I .     Be  it  enoctcd  by  the  General  Assembly  of  the  State  of  Ohio, 

oiay  purchase  mill  fhat  whcrc  any  feeder  to  either  of  the  canals  of  this  state,  from  any 

Aites,  and  surplus  ,  .   ,      /  •      ,  ,  ,  ,  ,•       ,  •    ,  ,  «  ^ 

•ater.  Stream  which  is  not  navigable  and  a  public  highway,  has  been  con- 

structed or  may  hereafter  be  constructed,  at  the  expense  of  the  state, 
by  which  a  greater  quantity  of  water  may  be  introduced  than  is  re- 
quired for  the  purposes  of  navigation,  thereby  creating  valuable  hy- 
draulic privileges,  either  on  said  feeder  or  on  the  canal  receiving  water 
therefrom ;  and  where  the  introduction  of  such  additional  quantity  of 
water  will  injure  mills  or  mill  sites  on  such  stream,  between  the  point 
where  the  water  is  to  be  taken  out,  and  the  point  at  which  it  is  to  be 
returned  into  such  stream,  the  canal  commissioners  shall  be  authorized 
to  purchase  for,  and  on  behalf  of  the  state,  any  stich  mill  or  mill  site 
so  liable  to  be  injured,  or  the  right  to  take  from  such  stream  such 
additional  quantity  of  water,  as  either  may  be  deemed  best  for  the 
interest  of  the  state:  provided,  the  sum  to  be  paid  for  such  mill, 
mill  site  or  privilege,  shall  in  no  case  exceed  two-thirds  of  the  sum 
for  which  the  commissioners  shall  have  ascertained  the  hydraulic 
privilege,  to  be  supplied  by  such  additional  quantity  of  water,  can  be 
sold;  or  said  commissioners  may,  at  their  option,  convey  to  any 
owners  of  any  mill  or  mill  site,  so  liable  to  be  injured  as  aforesaid,  a 
part  of  the  water  power  to  be  created  as  aforesaid,  as  a  compensation 
for  the  damages  sustained  by  the  taking  such  additional  quantity  of 
water  from  such  stream. 

purchase  and  sale  of  real  estate,' "  was  passed  April  3,  1837,  35  v.  119,  Curwes,  p.  yia,  aotboiv 
liing  the  board  of  public  works  to  purchase  $90,000  worth  of  land,  in  addition  to  bura  already 
purchased,  "on  or  adjoining  the  Ohio  canal,  between  Portsmouth  and  Cleveland  on  the  ^'* — ' 
canal,  south  of  Dayton,  and  on  the  extension  of  the  Miami  caaal,  aorth  of  Uayua." 
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An  Act  in  relation  to  the  Miami  canal,  the  Miami  extension,  and  the  ' 

Wabash  and  Erie  canal. 

[Pa&scd  Marcli  i4,  1S49:  47  V.  44.) 

[9802]  §  t.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Miami,  Miami  Ex. 
That  the  Miami  canal,  the  Miami  extension  canal,  and  Wabash  and  |"fc^o'l^'M'Sii 
Erie  canal,  shall  hereafter  constitute  one  canal,  which  shall  be  known  and  kne  canal, 
and  designated  by  the  name  of  the  Miami  and  Erie  canal,  and  but 
one  account  of  tolls  shall  be  kept,  and  one  form  of  clearances  issued 
at  the  several  collectors'  offices  on  said  canal. 

An  Act  declaratory  of  the  law  in  case  of  losses  arising  on  the  canals  and 
other  public  works  in  this  state. 

[Paued  February  33, 1848 :  46  v.  65.] 

[9803]  §  I .  Be  it  enafted  by  the  General  Assembly  of  the  State  of  Ohio,  Lo»m»  on  canal*. 
That  no  claim  for  any  damages  arising  from  any  loss  or  injury  of,  or  ^^^  by'tute''* 
to  any  property  or  merchandise  passing  along,  or  being  on  the  canals, 
navigable  feeders,  slack-water  improvements,  roads  or  other  improve- 
ments of  any  kind  whatsoever,  belonging  to  this  state,  shall  hereafter 
be  allowed  or  paid  by  the  state  or  but  of  its  treasury,  in  any  manner 
directly  or  indirectly ;  and  the  words  property  or  merchandise  shall 
be  construed  to  extend  both  to  the  goods  and  to  the  vehicle  in  which 
they  may  be  contained. 

[9804]  §  2.     That  no  insurer  or  insurance  company  shall  have  any  insurers  shall 
recourse  on  the  state  or  its  treasury,  to  be  reimbursed  for  any  loss  such  have  no  recourse 

,.,-  .•''^,.  ,  ^     ^  ,    '  on  the  state. 

as  IS  mentioned  m  the  first  section  of  this  act,  by  reason  of  such  msurer 
or  instirance  company  having  paid  or  being  liable  to  pay  the  same ;  but 
nothing  herein  contained  shall  be  construed  so  as  to  take  away  or  im- 
pair any  right  of  action  which  any  person  or  company  may  at  any  time 
have  against  any  person  for  negligence  or  delinquency  in  die  discharge 
of  his  duties.  . 
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festers,  when. 
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9830.  Time  of  arrival  of  train  to  be  posted. 

9831.  Penalty. 

9833.     Railway  frogs,  guard-rails,  etc.,  to  be 
blocked. 
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9834.  Bridges  over  railroad  crossings  in  cities. 

9835.  Council    may   prohibit    switching,   ob- 

structing, etc. 

Cincinnati  Southern  Railroad. 

9836.  Proceeding     to     establish    Cincinnati 

Southern  railroad. 
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Section 

f837.    Duty  of  city  solicitor. 

98W.     Duties  of  tnisteeft. 

9839.     President  of  board,  dutiu,  etc. 

9830.  Power  to  take  bonds  of  officers. 

9831.  Removal  of  trustees  for  cause. 
9833.     Appropriation  of  land. 

9833.  May  purchase  railway  or  right  of  way. 

9834.  Coihpensation  of  trustees. 

9835.  Advance  of  funds  to  trustees. 

9836.  Rights  of  bond  holders. 

9837.  Deeds  and  actions,  in  what  names. 

9838.  Occupation  of  streets,  etc. 

9839.  Power  of  trustees  tn  completing,  etc. 

9840.  Trustees  to  borrow  $6,000,000  and  issue 

bonds;  popular  vote  thereon. 

9941.     Actions  relating  to  trust. 

9843.     Trustees  may  lease  road  before  comple- 
tion. 

9843.  RcpcaU. 

9844.  Loan  of  $3,000,000  authorized ;  popular 

vote  thereon,  etc. 

9845.  Leases  of  lands  for  terminal  facilities. 

9846.  Lease  or  license  to  have  approval  of 

trustees  of  sinking  fund. 

9847.  Street,  etc.,  not  to  oe  used  without  con- 

sent of  board  of  public  works. 

9848.  Bond  holders  not  required  to  look  to  ai>- 

plication  of  proceeds. 
9S49.     Repeal  of  section  nine  of  original  act. 

9850.  Trustees  may  lease   finished    parts   of 

road. 

9851.  Inconsistent  acts  repealed. 
9853.     Loan  of  $3,000,000  authorized. 

9853.  Advertisements  for  proposals  to  complete 

road. 

9854.  Popular  vote  of  the  conditional  accept- 

ance of  bid. 

9855.  Disposition  of  proceeds  of  bonds. 


Sbction 

9856.  Loan  of  $300,000  authorized. 

9857.  May  acquire  lands  for  terminal  f^ilhSes. 

9858.  Issue  of  bonds  to  be  approved  by  trust- 

ees of  sinking  fund. 

9859.  Duty  of  trustees  of  sinking  fund  as  to 

rents,  etc. 

9860.  Trustees     may    compromise    disputed 

claims. 

9861.  Trustees  to  give  bond. 

9863.    Trustees  may  lease  or  sell  railway  when 
completed. 

9863.  Purchaser  to  give  security. 

9864.  Compensation  of  trustees  and  commis- 

^oners. 

9865.  Repeals. 

9866.  Terminal  facilities;  fiUing  and  improve- 

ment of  lands. 

9867.  Adjustment  of  claims  arising  from  con- 

struction. 

9868.  Sale  of  road;  negotiation  for;  publrca- 

tion  of  offer,  etc. 

9869.  Notice  to  mayor;  vote  of  electors;  con- 

tract; conveyances;  number  of  elec- 
tions. 

9870.  Refunding   certain    bonds   in   cafle  of 

sale'. 

9871.  Repeals. 

9879.    Extension  of  lease  of. 

9873.  Bonds. 

COLITMBUS  AND  MaVSVILLS   RaiUtOAD. 

9874.  Sale  of  certain   state  lands  to.  autJur* 

tzed. 

9875.  Company    to   construct  and    maintain 

switch  to  asylum,  platforms  for  pas- 
sengers and  freight;  rate  of  freight; 
rights  reserved,  etc. 


See  aU<t  H  3379  */ 
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An  Act  to  cure  defects  in  consolidation  agreements, 

(Passed  and  took  effect  April  17,  i88a:  79  v.  ia6.] 

[9805]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  all  cases  where  the  agreement  for  the  consolidation  of  railroad 
S'lroad  companies  companies  heretofore  filed  in  the  office  of  the  secretary  of  state,  is 
may  be  cured.  defective,  by  Tcason  of  the  omission  of  a  statement  either  of  the  num- 
ber of  the  directors  or  other  officers,  or  their  places  of  residence,  or 
the  number  of  shares  of  capital  stock,  as  required  in  such  agreement 
by  the  laws  of  this  state,  such  defect  may  be  cured  by  filing,  in  the 
office  of  the  secretary  of  state,  a  certificate  signed  by  the  president 
and  the  secretary  of  the  consolidated  company  named  in  such  agree- 
ment under  its  corporate  seal,  setting  forth  such  omitted  statements, 
which  shall  thereupon  be  considered*  a  part  of  the  agreement  of  con- 
solidation the  same  as  if  originally  incorporated  therein,  and  said 
agreement  and  all  rights,  remedies,  powers,  duties,  and  acts  there- 
under be  construed  accordingly,  and  the  said  agreement  and  certificate, 
and  copies  thereof,  duly  certified  by  the*  secretary  of  state,  shall  be 
held  and  received  in  all  courts  and  other  places  as  constituting  the 
agreement  of  the  consolidation  of  such  companies  to  all  intents  and 
purposes,  as  if  no  such  omission  or  defect  had  ever  existed  in  such 
agreement ;  provided,  that  nothing  in  this  act  shall  impair  the  rights 
of  any  person  or  corporation  acquired  prior  to  the  passage  of  this  act 
§  3.     This  act  shall  take  effect  from  and  after  its  passage. 

*The  word  countersigned  is  printed  in  the  laws  ef  f68a  (79  v.  isQ  instead  of  tfa«  word  tpm 
ndtredt  but  an  examination  of  the  enrolled  act  shows  it  to  be  a  misprint. 
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Att  Act  ta  atn  defects  in.  consolidation  c^^tmentt. 

(Pasficc!  and  took  effect  January  ao,  1887:  84  v.  3,] 

[9806]  §  I  ■  Beii  enacted  by  tin  General  AssenMy  of  ^  State  of  Ohio,  Authoruing  the 
That  in  all  cases  where  the  ^reement,  or  certified  cppy  thereof,  fo*  fn"Jh)?c°on»oiid«?  " 
the  coDsolidation  of  railroad  companies,  heretofore  filed  in  the  office  ''on  of  certain  _ 
of  the  secretary  of  state,  is  defective,  by  reason  of  the  omission  of  a  ™  **''  =o"P*n«««- 
statement  of  the  place  of  residence  of  the  directors  and  the  number 
and  places  of  residence  of  the  other  officers,  as  required  in  such  agree^ 
ment  by  the  laws  of  this  state,  but  when  in  pursuance  to  such  agree- 
ment an  election  of  directors  has  been  had,  and  other  officers  have 
been  elected  or  appointed,  all  such  defects  in  said  agreement,  and  any 
defect  in  the  certificates  thereon,  may  be  cured  by  filing  in  the  office 
of  the  secretary  of  state  a  copy  of  the  proceedings  of  said  election, 
duly  certified  by -the  secretary  of  said  company  to  be  such  copy  under 
the  corporate  seal  of  such  company,  and  a  certificate  signed  by  the 
president  and  secretary  of  the  consolidated  company  named  in  such 
agreement  under  its  corporate  seal,  setting  out  the  places  of  residences 
respectively  of  the  directors  first  elected,  and  of  the  officers  first 
elected,  or  appointed,  at  the  time  they  were  so  first  elected  or  ap- 
pointed, as  well  as  their  residences  respectively  at  the  time  of  the 
filing  of  the  certificates  last  above  mentioned,  which  shall  thereupon  , 
be  considered  a  part  of  the  agreement  of  consolidation,  the  same  as 
if  originally  incorporated  therein ;  and  upon  filing  said  certified  copy 
of  said  proceedings  and  certificate,  all  such  defects  existing  prior  to 
the  filing  of  said  certified,  copy  of  said  proceedings  and  certificates 
shall  be  cured,  and  the  several  acts  of  said  company  shall  be  held 
valid,  and  the  said  agreement  and  all  rights,  remedies,  powers,  duties, 
and  acts  thereunder  be  construed  accordingly,  and  the  said  agreement, 
proceedings  and  certificates  and  copies  thereof,  duly  certified  by  the 
secretary  of  state,  shall  be  held  and  received  in  all  courts  and  other 
places  as  constituting  the  agreement  of  consolidation  of  such  com- 
panies, to  all  intents  and  purposes  as  if  no  omission  had  ever  existed 
in  such  agreement  or  the  certificate  thereto.  Provided,  that  nothing 
in  this  act  shall  impair  the  rights  of  any  person,  firm  or  corporation  * 
acquired  prior  to  the  passage  of  this  act. 

§  2.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  supplementary  to  an  act  entitled  ' '  an  act  to  cwv  defects  in  consolidtt- 
Hon  agreements,"  passed  January  20,  1887. 

(Passed  and  took  effect  February  i8,  iSS; :  84  v.  29.] 

§  I.     BeU  enacted  by  the  General  Assembly  of  the  State  qf  Ohio,  That  Aathorixinstho 
the  following  section  be  enacted  as  supplementary  to  said  act,  with  ■i,"^'",^,'-^  raUw",  * 
sectional  numbering  as  follows :  consolidation 

[9807]  §  i«.  That  in  all  cases  where  the  agreement,  or  a  certified  "element.. 
copy  thereof,  for  the  consolidation  of  railroad  companies,  heretofore 
filed  in  the  office  of  the  secretary  of  state,  states  the  number  of  shares 
of  the  capital  stock  of  the  new  company  and  the  amount  of  each  share, 
but  is  defective  by  reason  of  the  omission  of  a  statement  of  the  antount  ' 
of  the  capital  stock  of  the  new  company* agreed  upon,  as  required  by 
the  laws  of  this  state  in  such  agreement,  such  defect  may  be  cured,  by 
filing  in  the  office  of  the  secretary  of  state  a  certificate,  signed  by  the 
secretary  of  said  consolidated  company,  under  its  corporate  seal,  set- 
ting out  the  amount  of  the  capital  stock  of  the  new  company  agreed 
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upon,  which  shall  be  ascertained  by  multiplying  the  number  of  shares 
of  capital  stock  named  in  said  agreement  by  the  amount  of  each  share 
named  in  said  agreement  in  dollars,  as  shown  in  the  original  agree- 
ment or  the  certified  copy  thereof  filed  in  the  office  of  the  secretary 
of  state,  and  which  said  certificate  shall  thereupon  be  considered  a 
part  of  the  agreement  of  consolidation  the  same  as  if  originally  incor- 
porated therein ;  and  upon  filing  said  certificate  sifch  defect  shall  be 
cured,  and  such  consolidation  and  the  several  acts  of  said  company 
shall  be  held  valid,  and  the  said  agreement  and  all  rights,  remedies, 
powers,  duties  and  acts  thereunder  be  construed  accordingly;  and  cer- 
tified copies  of  the  said  certificate  and  the  agreement  of  consolidation, 
\  duly  certified  by  the  secretary  of  state,  shall  be  held  and  received  in 

all  courts  and  other  places  as  constituting  the  agreement  of  consolida- 
tion of  such  companies,  to  all  intents  and  purposes  as  if  no  omission 
or  defect  had  ever  existed  in  such  agreement.  Provided,  that  nothing 
in  this  act  shall  impair  the  rights  of  any  person,  firm  or  corporation 
acquired  prior  to  the  passage  of  this  act. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

Stt  1 3300.  An  Act  to  provide  for  the  improvement  and  development  of  railroads  omned 

>  in  common  by  two  or  more  railroad  companies  within  this  state. 

[Passed  and  took  cflTect  April  ii,  1883;  80  t.  hi.] 

Two  or  more  com        [9808]  §  I .     Be  it  enoitcd  by  the  General  Assembly  of  the  State  of  Ohio, 
rai"r"d"^iy^m''ake  ^'^^^  '"  *-'*^^  '*°  *"^  morc  railroad  companies,  being  the  owners  in 
division  of  interests  common  of  thc  wholc  Or  any  part  of  a  railroad  situated  within  this 
arid  dispose  of       state,  and  by  reason  of  inequality  in  the  amount  of  business  done 
thereon  by  each  company,  require  a  different  degree  and  extent  of  im- 
provement and  development  of  the  same,  it  shall  be  lawful  for  such 
'  companies  to  enter  into  any  arrangement  that  may  be  agreed  upon  be- 

tween them  for  enlarging,  improving,  developing  or  increasing  the 
facilities  of  such  railroad  or  any  part  thereof;  and  in  pursuance  of  such 
agreement,  or  otherwise,  to  make  such  division  of  the  railroad  and 
,  appurtenances  so  owned  in  common,  and  to  execute  and  deliver  each 
to  the  other,  or  to  any  other  railroad  company  having  authority  to 
purchase  the  same,  such  deed  or  deeds  of  conveyance  for  the  whole 
or  ?iny  part  of  siich  railroad,  as  may  be  agrepd  upon  between  such 
companies ;  provided,  nothing  herein  contained  shall  impair  the  lawful 
lien  of  any  creditor  upon  the  railroad  which  may  be  conveyed  as 
aforesaid. 
8uch*ram"^nies°"  [9809]  §  2.  lu  casc  such  compauies  shall  be  unable  to  agree  upon 
can  no°a|?c''c'^'  au  cquitable  plan  for  improving  and  developing,  or  for  the  division 
apoo  division  ^^^  g^g  ^f  jj^g  railroad  and  appurtenances  or  any  part  thereof  so 
owned  in  common,  it  shall  be  lawful  for  either  company  from  time  to 
time  to  file  with  the  commissioner  of  railroads  and  telegraphs  a  state- 
ment, under  the  seal  of  such  company,  of  the  character  and  estimated 
cost  of  any  addition  to,  or  change  in  the  nature  of  the  road-bed,  the 
right  of  way,  main  or  side  track  or  tracks,  bridges,  culverts,  buildings, 
structures,  fixtures,  or  appurtenances,  or  either  or  any  part  thereof,  of 
"  said  railroad,  or  part  of  railroad,  desired  by  such  company,  and  of  its 
inability  to  agree  with  the  <5ther  joint  owner  or  owners  in  respect  to 
the  making  of  such  additions  or  improvements.  Upon  the  receipt  of 
such  statement  the  commissioner  of  railroads  and  telegraphs  shall, 
within  thirty  days  of  the  filing  of  such  statement,  appoint  a  time  when 
the  owners  of  such  railroad  or  part  of  railroad  may  be  beard  respect 
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ing  the  reasonableness  and  necessity  of  such  proposed  additions  or  im- 
provements, and  give  due  notice  in  writing  of  the  time  and  place  of 
such  hearing  to  each  of  the  owners  aforesaid,  and  it  shall  be  lawful 
for  such  commissioner  to  make  such  order  in  respect  to  the  reasonable- 
ness or  necessity  of  the  whole  or  any  part  of  such  additions  or  improve-  • 
ments,  as  well  as  the  manner  in  which  the  same  shall  be  made,  and 
the  periods  within  which  the  same  shall  be  paid  for,  as»to  him  shall 
seem  proper,  and  his  decision  in  the  matter  shall  be  final. 

[9810]  §  3.  The  cost  of  such  additions  or  improvements  shall  in  The  cost  of  ad- 
all  cases,  unless  otherwise  agreed  between  the  joint  owners,  be  paid  by  meou'  "©'"pSd.*" 
them  in  proportion  to  theii  ownership  in  the  joint  property,  irrespect- 
ive of  the  amount  of  traffic  which  each  owner  may  then  have  passing 
over  such  railroad.  If  either  owner  shall  fail  or  refuse  to  pay  the 
share  of  such  cost  as  may  be  due  from  it  on  the  basis  herein  fixed,  or 
within  the  period  or  periods  which  may  be  fixed  by  the  commissioner 
of  railroads  and  telegraphs,  as  aforesaid,  suit  may  be  entered  and 
judgment  taken  against  the  party  so  in  default,  and  the  judgment  so 
entered  shall  be  a  valid  lien  upon  the  interest  of  the  party  in  default 
in  said  railroad  or  part  of  railroad  owned  jointly  as  aforesaid,  and  such 
interest  may  be  sold  at  public  sale  as  in  other  cases  upon  execution,  and 
it  shall  be  lawful  for  any  railroad  company  having  authority  to  own  or 
operate  a  railroad  in  this  state  to  purchase  such  interest  at  such  sale,  and  ■ 

to  enjoy  and  exercise  in  respect  to  the  interest  so  purchased,  all  the 
rights,  privileges  and  franchises  which  were  exercised  or  enjoyed  by 
the  company  owning  the  same  at  the  time  of  said  sale.  Provided, 
that  the  compulsory  power  of  enforcing  additions  or  improvements 
provided  for  in  this  and  the  preceding  section  shall  not  extend  to  local  or 
terminal  depot  or  shop  grounds  or  facilities,  the  joint  use  of  which 
shall  not  be  needed  by  all  the  joint  owners. 

[9811]  §  4.    Nothing  contained  in  this  act  shall  be  held  to  imply  or  Partition  not  to  be 
confer  a  right  or  power  of  compulsory  partition  of  the  joint  property  eo^puisory- 
against  the  will  of  either  of  the  joint  owners ;  but  the  same  may  be 
sold  upon  execution  as  herein  provided. 

[9812]  §  5.    In  case  either  company  shall,  pursuant  to  the  agreement  Company  seiung 
or  to  the  proceedings  aforesaid,  sell  or  convey,  or  suffer  to  be  sold  or  ml"purchase  or 
conveyed,  its  interest  in  the  railroad  or  part  thereof  so  owned  in  com-  a°"„''*"il'gi^^ej 
mon,  it  shall  be  lawful  for  such  company  to  acquire  by  purchase  or  «pute. 
condemnation,  such  land  as  may  be  needed  to  enable  it  to  construct 
and  maintain  and  operate  a  railroad  along  and  adjacent  to  such  por- 
tion of  its  chartered  route  as  may  have  been  sold  or  conveyed  afore- 
said, and  such  company  shall  have  and  enjoy  all  rights  and  franchises 
in  respect  to  such  newly  acquired  railroad  as  were  held  and  enjoyed 
in  respect  to  said  railroad  sold  or  conveyed  as  aforesaid. 

[9813]  §  6.  This  act  shall  apply  in  case  one  or  more  companies,  Towhatcompanie* 
owners  m  common  as  aforesaid,  shall  have  leased  its  interest  in  the  ">'» «"  appiiet. 
portion  of  railroad  so  owned  in  common,  and  the  lessee  of  such 
interest  may  unite  with  the  lessor  in  the  agreement  provided  for  in 
section  one  of  this  act,  or  may  with  such  lessor  and  owner  be  com- 
pelled to  make  or  pay  for  the  addition  and  improvements  contemplated 
in  this  act. 

§  7.     This  act  shall  take  effect  and  be  in  forcQ  from  and  after  its 
passage. 
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Karrow-gmuge 
railroad  authorized 
to  issue  second 
■nrtgygf  boB4i. 


An  Ad  to  ctuthorize  narrow-gauge  raSroad  cempanki,  having  a  rood  par- 
tially constructed,  to  issve  bortds  for  raising  mOnty  to  finish  its  construc- 
tion, and  to  fund  its  outstanding  indebHdness  and  to  purchase  rohing 
stock. 

[Passed  and  took  effect  April  u,  iSI»:  77  1.  i6f.) 

[9814]  ^  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  any  railroad  company  having  a  gauge  not  exceeding  thiee  leet, 
known  as  a  narrow-gauge  road,  heretofore  or  that  may  be  hereafter  in- 
corporated under  the  laws  of  this  state,  and  having  at  least  fifty  miles 
of  completed  road,  and  not  exceeding  six  thousand  dollars  per  mile 
of  first  mortgage  bonds  issued  for  each  mile  of  completed  road,  for 
the  purpose  of  funding  its  floating  debt,  or  for  the  completion  of  its 
unfinished  proposed  line  of  road,  or  for  the  purchase  of  rolling  stock, 
or  for  the  erection  of  repair  shops,  or  for  the  purchase  of  sirpplies 
necessary  for  the  operation  of  said  road,  or  for  any  or  all  of  said  pur- 
poses, shall  be  and  the  same  is  hereby  authorized  to  issue  its  second 
mortgage  bonds,  bearing  a  rate  of  interest  not  exceeding  seven  per 
cent,  per  annum,  secured  by  a  second  mortgage  upon  its  entire  prop- 
erty, real  and  personal,  and  its  franchise,  for  any  amount  not  exceed- 
ing two-thirds  of  the  amount  of  its  authorized  capital  stock,  and  sell 
the  same  at  such  time  and  places,  within  or  without  the  stale,  and  at 
such  rate  as  the  directors  of  said  railway  company  may  deem  for  its 
best  interest :  provided  said  issue  of  bonds  and  mortgage  shall  be  au- 
thorized by  a  vote,  either  in  person  or  by  proxy,  of  the  majority  of  the 
holders  of  paid  up  stock;  and  provided  that  previous  to  takmg  said 
vote  thirty  days'  notice  shall  be  given  to  the  stockholders  of  said 
railway  company,  by  publication  in  a  newspaper  of  general  circu- 
lation in  each  and  every  county  through  which  the  line  of  road  is 
operated. 

§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Authorizing  rail- 
way companies  to 
issue  storage  or 
warehouse  cer- 
tificates. 


An  Act  to  authorize  any  railway  company  erganizei  under  the  laws  of  Ms 
State,  to  issue  storage  or  warehouse  certificates  on  iron  ore,  grain  or  other 
merchandise  in  store  or  in  storage  yards,  or  on  their  wharves  or  in  their 
elevators. 

[Passed  and  took  effect  February  a3»  1889 :  86  v.  5a.] 

[9815]  §  I .  Beit  enactid  by  the  General  Assembly  of  the  State  of  Ohw, 
That  any  railway  company,  organized  under  the  laws  of  this  state, 
upon  the  receipt  of  iron  ore  or  grain  or  other  merchandise  from  any 
vessel,  water-craft  or  other  source  for  storage  and  deposit,  duly  con- 
signed to  said  company  may,  upon  the  request  or  demand  of  the 
owner  or  owners  of  said  ore,  grain  or  other  merchandise,  and  wiih  the 
written  consent  of  the  consignee,  issue  to  the  owner  or  owners  of  said 
ore,  grain  or  other  merchandise,  a  certificate,  receipt  Or  voucher, 
which  certificate,  receipt  or  voucher,  shall  name  the  railway  company 
by  whom  said  ore  or  grain  or  other  merchandise  is  held  at  the  time 
said  certificate,  receipt  or  voucher  is  issued,  to  whom  said  ore,  grain 
or  other  merchai*dise  was  consigned,  the  quantity  heW  by  said  com- 
pany, and  so  near  as  may  be  the  quality  or  grade  thereof,  but  not  in- 
curring any  liability  for  the  grade  or  quality,  which  certificate,  receipt 
or  voucher,  shall  be  signed  by  the  president  or  vice  president  of  said 
company,  and  countersigned  by  the  general  agent  of  said  company 
appointed  for  that  purpose,  or  such  other  officers  as  may  be  appointed 
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by  said  railway  company,  and  shall  be  transferable  and  negotiahle  by 
mdorsement  thereon,  by  the  person  or  persons  to  whose  order  the 
same  is  made  payable.  That  on  the  presentation  of  said  certificate, 
receipt  or  voucher,  so  indorsed  to  said  railway  company  at  its  general 
offices,  [by  ?]  the  holder  or  holders  thereof  and  on  demand,  the  said 
railway  company  shall  deliver  to  said  holder  or  holders,  the  iron  ore 
or  grain  or  other  merchandise  so  described  therein,  on  the  payment 
by  such  person  or  persons  to  said  railway  company  [of?]  aU  proper 
charges  therepn. 

§  3.  ■  This  act  shall  take  effect  and  be  in  focce  fcaax  and  after  its 
passage. 

Stt  attf  il  3itt  tt 
'1. 

REGtTLATIONS. 

An  Act  regulating  the  employment  by  railroads  of  persons  affected  with 
color  blindness  or  other  defective  sight. 

(Paued  and  toot  effect  February  19, 1885:  Sa  v.  £5;  amended  March  3,  i88£:  t$  v.  58.] 

[9816]  §  I.     £e  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Empioymer' 
That  no  railroad  company  shall  hereafter  contract  to  employ  any  per-  °'^ 4o°J'h'",  '•. 
son  in  a  position  which  requires  him  to  distinguish  form  or  color  sig-  ^mpli^iol''^ 
nals,  unless  such  person  within  two  years  next  preceding  has  been  ex-  eM^natio"'"' 
amined  for  color-blindness  in  the  distinct  colors  in  actual  use  by  such  see  Sup. 
railroad  company,  by  some  competent  person  employed  and  paid  by 
the  railroad  company,  and  has  received  a  certificate  that  he  is  not  dis- 
qualified for  such  position  by  color-blindness  in  the  colors  used  by  a 
railroad  company.     Every  railroad  company  shall  require  such  em- 
ploye to  be  re-examined  at  least  once  within  every  two  years  at  the  ex- 
pense of  the  railroad  company ;  provided,  that  nothing  in  this  section 
shall  prevent  any  railroad  company  from  continuing  in  its  employment 
any  employe  having  defective  sight,  in  all  cases  where  such  defective 
sight  can  be  fully  remedied  by  the  use  of  glasses,  or  by  other  means, 
satisfactory  to  the  person  making  such  examinations.     [As  amended 
March  T„  1888  •  85  v.  58.] 

[9817]  §  2.     A  railroad  company  shall  be  liable  to  a  fine  of  one  PemUtx. 
hundred  dollars  for  each  violation  of  the  preceding  section.      \As 
amended  March  3,  .1888  :  85  v.  58.] 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  requiring  nalroad  companies  to  place  spark  arresters  on  locomotive  8*e  Apporfia. 

engines. 

(Passed  April  9,  and  took  effect  June  i,  1885:  82  v.  118.] 

[9818]  §  1.    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Requiring  railway 
That  every  railroad  company  operating  a  railroad  or  any  portion  of  a  spJTrt'IiJester"!* 
railroad,  wholly  or  partly  within  the  state  of  Ohio,  shall  place,  or  when, 
cause  to  be  placed,  on  every  locomotive  engine  used  in  operating  such 
railroads,  or  constructing  or  repairing  the  same,  some  device  or  con- 
trivance that  will  most  effectually  guard  against  the  emission  of  fire 
and  sparks  which  would  otherwise  be  thrown  out  by  such  engines. 
And  such  railroad  companies  shall  keep  such  device  or  contrivance  in 
good  repair :  provided,  that  such  railroad  companies  shall  not  be  re- 
quired to  use  such  devices  during  the  months  of  December,  January 
and  February. 
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§§  9819-9823 


Ftnalty  for  viola- 
tion of  Uiu  act. 


When  may  be  en- 
joined. 


[9819]  §  2.  Any  railroad  company  or  corporation  violating  the  pro 
visions  of  this  act  shall,  upon  conviction  thereof  in  any  court  of  com- 
petent jurisdiction,  forfeit  and  pay  for  each  and  every  such  violation 
any  sum  not  exceeding  one  hundred  dollars ;  and  in  addition  thereto 
the  court  of  common  pleas,  in  and  for  any  county  through  which  such 
railroads  are  or  may  hereafter  be  constructed  and  operated,  may  enjoin 
such  railroad  companies  or  corporations  from  operating  on  such  rail- 
roads, any  locomotive  not  provided  with  the  device  as  required  by 
section  i. 

§  3.  This  act  shall  take  effect  and  and  be  in  force  on  and  after 
June  I,  1885. 


Posting 
arrivi 


mff  0I 
afof 


of  time  of 


ttaiM. 


Penalty. 


An  Act  to  require  railroad  companies  to  give  notice  at  stations  whether  pas- 
senger trains  are  on  schedule  time  or  not. 

(Passed  May  8,  t8S6,  and  took  effect  July  i,  18M:  83  v.  118.) 

[9820]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  every  company  or  person  operating  a  railroad  within  this  State 
shall,  immediately  after  the  taking  effect  of  this  act,  cause  to  be  placed 
in  a  conspicuous  place  in  each  passenger  depot  of  such  company, 
located  at  any  station  in  this  State  at  which  there  is  a  telegraph  ofEce, 
a  blackboard,  at  least  four  feet  in  length  and  two  feet  in  width,  upon 
which  board  such  company  or  person  shall  cause  to  be  written,  at 
least  ten  minutes  before  the  schedule  time  for  the  arrival  of  each 
passenger  train  stopping  regularly  upon  such  road  at  such  station,  the 
fact  whether  such  train  is  on  schedule  time  or  not,  and  if  late,  how 
mucli. 

[9821]  §  2.  That  for  each  violation  of  the  provisions  of  this  act, 
such  company  or  person  so  neglecting  or  refusing  to  comply  with  the 
provisions  of  this  act,  shall  forfeit  and  pay  the  sum  of  ten  dollars, 
($10.00)  to  be  recovered  in  a  civil  action  in  the  name  of  the  State  of 
Ohio,  one-half  of  which  shall  go  to  the  party  commencing  proceed- 
ings, and  the  remainder  shall  be  paid  over  to  the  treasurer  of  the 
township,  village  or  city  in  which  such  proceedings  are  had. 

§  3.  That  this  act  shall  take  effect  and  be  in  force  from  and  after 
July  I,  1886.  • 


An  Act  for  the  protection  of  railroad  employes. 

(Passed  and  took  effect  March  23,  1888:  85  v.  loj.] 

wayf^fstg^d-       [9822]  §  I.     BeitenactedbytheGeneralAssemblyof  the  State  Of  Ohio, 
raiiu,  etc. '  That  every  railroad  corporation  operating  a  railroad  or  part  of  a  rail- 

road in  this  state,  shall,  before  the  first  day  of  October,  in  the  year 
eighteen  hundred  and  eighty-eight,  adjust,  fill  or  block  the  frogs, 
switches  and  guard-rails  on  its  track,  with  the  exception  of  guard-rails 
on  bridges,  so  as  to  prevent  the  feet  of  its  employes  from  being  caught 
therein.  The  work  shall  be  done  to  the  satisfaction  of  the  railroad 
commissioner, 
w  wdJ *°'  **"""  [9823]  §  2.  Any  railroad  corporation  failing  to  comply  with  the 
provisions  of  this  act,  shall  be  punished  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars. 
§  3.     This  act  shall  take  effect  on  its  passage.     . 
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An  Act  to  protect  travelers  on  streets  and  highivays. 

(Passed  April  3,  18S9,  i*"^  <°°''  'feet  June  i,  1889:  86  v.  197.] 

[9824]  §  I.  Be  it  enacted  by  the  General  Assembly  0/ the  State  0/ Ohio,  Bridges  over  rail- 
That  it  shall  be  unlawful  for  any  person,  company  or  corporation  e«>»»">g»- 
owning,  or  operating  any  railroad,  crossing,  or  that  may  hereafter 
cross,  over  and  above  any  street,  less  than  seventy  feet  in  width,  in 
any  city  in  this  state,  at  an  elevation  above  such  street,  sufficient  to 
permit  persons  to  pass  and  repass  along  such  street  beneath  such 
railroad  crossing,  to  place  or  cause  to  be  placed,  or  to  suffer  or  permit 
to  be  or  remain  in  such  street,  beneath  such  railroad  crossing  or 
bridge,  any  pier  or  other  stay  or  support  for  such  crossing  or  bridge, 
or  to  suffer  or  permit  any  such  railroad  crossing  or  bridge  to  be  or  re- 
main in  such  condition,  that  any  iron,  coal  or  other  hard  substance, 
or  any  fluid  or  noisome  matter,  may  fall  or  drop  from  or  through  any 
such  crossing  or  bridge,  upon  persons  traveling  or  passing  beneath  the 
same;  ind  any  such  person,  company  or  corporation  owning  or 
operating  any  such  railroad,  failing  to  comply  with  the  requirements 
of,  or  violating  any  of  the  provisions  of  this  section,  shall,  for  each 
and  every  day  during  the  continuance  of  such  failure  or  violation,  and 
on  account  thereof,  forfeit  and  pay  to  such  city  the  sum  of  one  hun- 
dred dollars,  which  may  be  recovered  in  a  civil  action,  in  the  name 
of  such  city,  against  the  owner  or  operator  of  such  railroad,  or  both, 
as  the  city  may  elect,  and  thereafter  like  recovery  may  be  had  in  like 
manner,  for  subsequent  failures  and  violations  aforesaid. 

[9826]  §  2.     That  the  city  council  of  any  city  may  prohibit  the  Council  may  pro- 
switching  of  freight  engines,  trains,  or  cars,  over  or  on  said  crossing  obstructUg.'efc. 
or  bridge,  the  sounding  of  locomotive  steam  whistles,  on  or  near  the 
same,  and  the  standing  or  stopping  of  any  railroad  engine  over  or  on 
the  same,  and  may,  by  ordinance,  constitute  the  same  an  offense,  and 
provide  for  the  punishment  of  any  person  committing  such  offense. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  the 
first  day  of  June,  1889. 

CINCINNATI   SOUTHERN    RAILROAD.  See  Appe»dix. 

An  Act  relating  to  cities  of  the  first  class  having  a  population  exceeding 
one  hundred  and  fifty  thousand  inhabitants. 

[Passed  and  took  effect  May  4,  1869 :  66  v.  So.] 

[9826]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  proceedings  to  es. 
of  Ohio,  That  whenever,  in  any  city  of  the  first  class  having  jthl a\S°iroS'd'°' 
a  population  exceeding  one  hundred  and  fifty  thousand  inhabit- 
ants, the  city  council  thereof  shall,  by  a  resolution  passed  by  a  major- 
ity of  the  members  elected  thereto,  declare  it  to  be  essential  to  the 
interests  of  such  city  that  a  line  of  railway,  to  be  named  in  said  reso- 
lution, should  be  provided  between  termini  designated  therein,  one  of 
which  shall  be  such  city,  it  shall  be  lawful  for  a  board  of  trustees,  ap- 
pointed as  herein  provided,  and'they  are  hereby  authorized  to  borrow 
as  a  fund  for  that  purpose,  not  to  exceed  the  sum  of  ten  millions 
of  dollars,  and  to  issue  bonds  therefor  in  the  name  of  said  city,  under 
the  corporate  seal  thereof,  bearing  interest  at  a  rate  not  to  exceed  seven 
and  three-tenths  per  centum  per  annum,  payable  at  such  times'  and 
places,  and  in  such  sums,  as  shall  be  deemed  best  by  said  board.  Said 
bonds  shall.be  signed  by  the  president  of  said  board,  and  attested  by 
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,  the  city  auditor,  who  shall  keep  a  register  of  the  same,  and  shall  be 

secured  by  a  mortgage  on  the  line  of  railway  and  its  net  income,  and 
by  the  pledge  of  the  faith  of  the  city,  and  a  tax,  which  it  shall  be  the 
duty  of  the  council  thereof  annually  to  levy,  sufficient,  with  said  net 
income,  to  pay  the  interest  and  provide  a  sinking  fund  for  the  final 
redemption  of  said  bonds :  provided,  that  no  money  shall  be  borrowed 
on  bonds  issued  until  after  the  question  of  providing  the  line  pf  railway 
specified  in  the  resolution  shall  be  submitted  to  a  vote  of  the  qualified 
electors  of  said  city,  at  a  specified  election  to  be  ordered  by  the  city 
council  thereof,  of  which  not  less  than  twenty  days'  notice  shall  be 
^  given  in  the  daily  papers  of  the  city ;  and  further  provided,  that  a  ma- 
jority of  said  electors,  voting  at  such  election,  shaU  decide  in  favor  of 
said  line  of  railway.  The  returns  of  said  election  shall  be  made  to 
the  city  clerk,  and  be  by  him  laid  before  the  city  council,  who  shall  de- 
clare the  result  by  a  resolution.  The  bonds  issued  under  the  authority 
of  this  section  shall  not  be  sold  or  disposed  of  for  less  than  their  par 
value. 
Duty  of  city  .0-  [9837]  §  2.  If  a  majority  of  the  votes  cast  at  said  election  shall 
''"'°'  be  in  favor  of  providing  the  line  of  railway  as  specified  in  the  first 

section,  it  shall  be  the  duty  of  the  solicitor  forthwith  to  file  a  petition 
in  the  superior  court  of  said  city,  or,  if  there  be  no  superior  court, 
then  in  the  court  of  common  pleas  of  the  county  in  which  said  city  is 
situate,  praying  that  the  judges  thereof  will  appoint  five  trustees,  to  be 

called  the  trustees  of railway  (the  blank  to  be  filled  with  the 

name  given  to  the  railway  in  the  resolution) ;  and  it  shall  be  the  duty 
or  the  judsei.  of  said  judges  to  make  the  appointment,  and  to  eater  the  same  on  the 
minutes  of  the  court.  They  shall  enter  into  bond  to  the  city  in  such 
sum  as  the  court  may  direct,  with  one  or  more  sufficient  sureties,  to 
be  appointed  [approved?]  by  the  court,  conditioned  for  the  faithful 
discharge  of  their  duties.  The  bond  so  taken  shall  be  deposusd  with 
the  treasurer  of  the  corporation  for  safe  keeping. 
Of  the  trustee*.  [9828]  §  3.  The  Said  trustees  and  their  successors  shall  be  the  trustees 
of  the  said  fund,  and  shall  have  the  control  and  disbursement  of  the 
same.  They  shall  expend  said  fund  in  procuring  the  right  to  con- 
struct, and  in  constructing  a  single  or  double  track  railway,  with  all 
the  usual  appendages,  including  a  line  of  telegraph  between  the  termini 
specified  in  the  said  resolution;  and  for  the  purposes  aforesaid  shall 
have  power  and  capacity  to  make  contracts,  appoint,  employ,  and  pay 
officers  and  agents,  and  to  acquire,  hold  and  possess  all  the  necessary 
real  and  personal  property  and  franchises,  either  in  this  state  or  in  any 
other  state  into  which  said  line  of  railway  may  extend.  They  shall  also 
have  power  to  receive  donations  of  land,  money,  bonds  and  other  per- 
son^ property,  and  to  dispose  of  the  same  in  aid  of  said  fund. 
President  of  the  [9829]  §  4.  The  Said  trustees  shall  form  a  board,  and  shall  choose  one 
board :  duties,  of  their  number  president,  who  shall  also  be  the  acting  trustee,  with 
such  power  as  the  board  may  by  resolution  from  time  to  time  confer 
upon  him.  A  majority  of  said  trustees  shall  constitute  a  quorum,  and 
shall  hold  regular  meetings  for  the  transaction  of  business,  at  their 
office  in  the  city  under  whose  action  they  are  appointed,  but  they  may 
adjourn  from  time  to  time  to  meet  at -any  time  and  place  they  may 
think  proper.  They  shall  keep  a  record  of  their  proceedings,  and  they 
shall  cause  to  be  kept  a  full  and  accurate  account  of  their  receipts  and 
disbursements,  and  make  a  report  of  the  same  to  the  city  auditor  an- 
nually, and  whenever  requested  by  a  resolution  of  the  city  council. 
No  money  shall  be  drawn  from  said  fund  but  upon  the  order  of  said 
board,  except  their  own  compensation,  which. shall  be  paid  out  of  the 
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tcune  upon  the  allowance  of  the  court  appointing  them,  and  shall  be 
praroortioned  according  to  their  respective  services. 

[9830]  §  5.Said  trustees  shall  have  power  to  take  such  security  from  any  security  of  offi- 
omcer,  agent  or  contractor,  chosen,  appointed,  or  employed  by  them, '  "■■»• 
as  they  shall  deem  advisable.     They  shall  not  become  surety  for  any 
such  officer,  agent  or  contractor,  or  be  interested  directly  or  indixectly 
In  any  contract  concerning  said  railway.     They  shall  be  responsible 
only  for  their  own  acts. 

[v631]  §  6.Whenever  the  city  solicitor  of  any  city  under  whose  action  RemovaJ  for 
a  board  of  trustees  has  been  appointed  as  herein  provided,  shall  have  """'' 
reason  to  believe  that  any  one  of  said  trustees  has  failed  in  the  faith- 
ful performance  of  his  trust,  it  shall  be  his  duty  to  apply  to  the  court 
that  appointed  said  trustee,  by  petition,  praying  that  such  trustee  be 
removed,  and  another  appointed  in  his  place ;  and  when  a  vacancy 
shall  'occur  in  said  board  from  any  other  cause,  it  shall  be  filled  in  like 
manner.  If  the  said  city  solicitor  shall  fail  to  make  application  in 
either  of  the  foregoing  cases,  after  request  of  any  holder  of  the  bonds 
issued  by  said  trustees  or  by  a  tax-payer  of  the  corporation,  such  bond- 
holder or  tax-payer  may  file  a  petition  in  his  own  name  on  behalf  of 
the  holders  of  such  bonds  for  like  relief,  in  any  court  having  jurisdic- 
tion, and  if  the  court  hearing  the  action  shall  adjudge  in  favor  of  the 
plaintiff,  he  shall  be  allowed  as  part  of  his  costs,  a  reasonable  compen- 
sation to  his  attorney. 

[9833]  §  7.  Whenever  in  the  constrttction  of  a  line  of  railway  as  herein  Appropriation  of 
provided,  it  shall  be  necessary  to  appropriate  land  for  the  foundation  iSjf,5°e,"''"'' 
of  the  abutments  or  piers  of  any  bridge  across  any  stream  within  or 
bordering  upon  this  state,  or  for  any  other  purpose,  or  to  appropriate 
any  rights  or- franchises,  proceedings  shall  be  commenced  and  con- 
ducted in  accordance  with  the  act  entitled  "an  act  to  provide  for  com- 
pensation to  the  owners  of  private  property  appropriated  to  the  use  of 
corporations,"  passed  April  3,  1852,  and  the  acts  supplementary 
thereto,  except  that  the  oath  and  verdict  of  the  jury  and  the  judgment 
of  the  court  shall  be  so  varied  as  to  suit  the  case. 

[9833]  §  8.  Whenever  there  shall  be  between  the  termini  designated  Purchase  of  right 
in  any  resolution  passed  under  this  act,  a  railroad  already  partially  con-  "^  **»■ 
structed,  or  rights  of  way  acquired  therefor,  whidi  can  be  adopted  as 
part  of  the  line  provided  for  in  said  resolution,  the  trustees  of  said 
line  may  purchase  the  said  railroad  and  right  of  way,  and  pay  for  the 
same  out  of  the  trust  fund. 

6  9.     \RepeaUd  April  18,  1878 :  75  v.  i  r8.    See  §  9849.] 

[9834]  §  10.    The  city  council  of  any  city  passing  a  resolution  as  pro-  compenwUon  of 
vided  in  the  first  section,  may  appropriate  and  pay  to  the  said  trustees,  "uMeei. 
out  of  the  general  fund  of  said  city,  such  sum  as  may  be  necessary  for 
defraying  the  expenses  of  the  election,  and  said  sum  shall  be  repaid 
out  of  said  trust  fund  when  raised. 

§  II.        This  act  shall  take  effect  on  its  passage. 

An  Act  supplementary  to  the  act  relating  to  cities  of  the  first  class  having  a 
population  exceeding  one  hundred  and  fifty  thousand  inhabitants,  passed 
May  4,  A.  D.  1869. 

rPassed  and  took  effect  March  23,  IS70:  67  v.  28] 

[9835]  1 1.  Be  it  enacted,  etc..  That  the  city  council  of  any  city  of  the  Advances  of 
fir.it  class  described  in  the  act  to  which  this  act  is  supplementary,  may,  ^^^f^ '"  "■''»»» 
after  trustees  have  been  appointed,  as  provided  in  said  original  act, 
advance  to  said  trustees,  out  of  any  funds  of  said  city,  such  sum  as 
may  be  necessarv.  not  exceeding  fifty  thousand  dollars,  for  carryms 
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the  object  for  which  they  are  appointed  into  effect;  'and  said  sum  shall 
b'j  repaid  out  of  the  trust  fund  provided  for  in  said  original  act,  when 
raised. 

§  2.         This  act  shall  take  effect  on  its  passage. 


Rights  of  bond 
holders,  etc. 


Deeds  and  ac- 
tion-i:  in  what 
name  commenced. 


Occupation  of 
streets,  grounds, 
etc. 


Powers  of  trust- 
ees in  completing, 
leasing,  etc. 


An  Act  supplementary  to  "^'the  act  relating  to  cities  of  the  first  class  having 
a  population  exceeding  one  hundred  and  fifty  thousand  inhabitants." 
passed  May  4,  a.  d.  1869. 

(Passed  and  took  effect  April  18, 1873 :  70  v.  139.] 

[983(>]§i.Z?4r  it  enacted,  etc..  That  the  respective  holders  of  all  the 
bonds  authorised  to  be  issued  by  the  act  to  which  this  act  is  supple- 
mentary, are  hereby  declared  to  be  entitled  to  hold,  by  way  of  mort- 
gage, without  any  conveyance,  the  line  of  railway  specified  in  the  res- 
olution of  the  city  council  and  its  appendages  and  the  net  income 
thereof,  and  all  the  estate,  right,  title,  and  interest  therein  of  the  city 
and  of  the  board  of  trustees  of  said  line,  until  the  respective  sums 
mentioned  in  said  bonds  and  the  interest  thereon  shall  be  fully  paid, 
without  any  preference  one  above  another  by  reason  of  priority  of  date 
of  any  such  bonds,  or  of  the  time  when  such  holder  became  the  owner 
of  the  same,  or  otherwise  howsoever.  The  mortgage  lien  hereby 
given  is  to  vest,  as  fast  as  rights  of  way,  or  lands  whereon  the  works 
and  conveniences  used  in  constructing,  maintaining  or  operating  said 
railway  are  acquired  or  taken  by  virtue  of  the  powers  of  die  said  trust- 
ees. Said  bonds  may  be  made  payable,  both  as  to  principal  and  inter- 
est, in  gold  or  lawful  money. 

[9837]  §  2.  Deeds  and  contracts  may  be  made,  and  proceedings  for 
appropriation  and  actions  may  be  commenced,  either  in  the  name  of 
the  city  providing  the  line  of  railway,  or  in  the  name  of  the  "Trustees 
of Railway,"  (filling  the  blank  with  the  name  given  to  the  rail- 
way in  the  resolution),  and  said  proceedings  may  be  commenced  and 
conducted  either  in  the  court  of  common  pleas  or  the  probate  court, 
as  in  other  cases  of  appropriation  for  the  use  of  municipal  corporations. 

[9838]  §  3.  If  said  trustees  shall  find  it  necessary  for  the  purposes  of 
the  railway  to  use  or  occupy  any  street,  alley,  or  other  public  way, 
space  or  ground,  or  any  part  thereof  belonging  to  such  city,  they  may 
take  and  use,  or  occupy  the  same;  and  if  the  municipal  authorities 
having  charge  thereof  shall  require  said  trustees  to  provide  a  new  street, 
alley  or  other  way,  spac?  or  ground,  in  place  of  that  so  used  or  oc- 
cupied, they  may  acquire,  by  purchase  or  appropriation,  the  necessary 
land,  and  cause  the  necessary  improvement  to  be  made  thereon. 

[9839]  §  4.  In  addition  to  the  powers  given  to  the  said  trustees  in  the 
act  to  which  this  is  supplementary,  they  shall  have  pwwer  to  contract 
for  completing  and  leasing  the  whole  line  of  railway  for  which  they 
are  trustees ;  but  no  such  contract  and  lease  shall  be  made  until  they 
shall  have  prepared  and  submitted  for  inspection,  as  herein  provided, 
a  form  of  lea.se  containing  the  conditions  on  which  said  line  of  railway 
will  be  let  and  held.  After  said  form  is  prepared,  it  shall  be  printed 
in  full,  and  notice  given  by  publication  in  two  or  more  newspapers  of 
general  circulation  in  said  city,  that  said  trustees  will  attend  at  a  stated 
time  and  place,  with  a  printed  copy,  to  hear  such  suggestions  and  ob- 
jections as  may  be  urged  in  regard  to  the  proposed  conditions.  Such 
hearing  shall  be  held  for  at  least  three  days,  and  for  such  further  time 
as  the  trustees  shall  deem  necessary.  A  certified  copy  of  the  form 
of  lease  which  they  may  finally  adopt  shall  be  deposited  with  the  city 


Digitized  by 


Google 


2485 

§§  9840,  9841  RAILROADS.  Pt.  V,  Ch.  41 


auditor,  and  thereafter  no  change  shall  be  made  in  the  conditions  with- 
out a  new  notice  and  like  hearing. 

§  5.       This  act  shall  take  effect  on  its  passage. 

An  Act  supplementary  to  the  act  relating  to  cities  of  the  first  class  hccvii^  a 
population  exceeding  one  hundred  and  fifty  thousand  inhabitants,  passed 
May  4,  1869. 

[Passed  and  took  effect  February  34.  1876:  73  v.  13.1 

[9840]  §  \.Be  it  enacted,  etc..  That  it  shall  be  lawful  for  the  board  of  Trustees  to  bor- 
trustees  appointed  under  the  act  to  which  this  is  supplementary,  and  row  j6,ooo,ooo  and 
they  are  hereby  authorized  to  borrow  as  a  fund  for  the  completion  of  how'"bonds"are~to 
the  line  of  railway  for  which  they  are  trustees,  a   sum  in  addition  to  af,jsf"d''  ^'"' 
the  amount  authorized  by  said  original  act,  not  to  exceed  six  millions 
of  dollars,  and  to  issue  bonds  therefor  in  the  name  and  under  the  cor- 
porate seal  of  the  city  owning  the  line  of  railway.     Said  bonds  shall 
be  signed  and  attested  in  the  same  manner  as  the  bonds  authorized  by  * 

the  act  to  which  this  is  supplementary,  and  shaft  be  secured  by  the 
pledge  of  the  faith  of  the  city,  and  a  tax  which  shall  be  annually  levied 
by  the  council  of  said  city  on  the  real  and  personal  property  therein 
returned  on  the  grand  levy  sufficient  to  pay  the  interest  thereon  and 
provide  a  sinking  fund  for  their  final  redemption ;  and  they  may  be 
made  payable  both  as  to  principal  and  interest  in  gold  or  lawful  money 
at  such  times  and  places,  and  in  such  sums  as  shall  be  deemed  best  by 
said  board  J  provided,  that  no  money  shall  be  borrowed  on  bonds  issued 
until  after  the  question   of  borrowing  said   money  and  issuing   said  {J"fi[s^'giv*e°a"' 
bonds  shall  be  submitted  to  a  vote  of  the  qualified  electors  of  said  »««. 
city,  at  a  special  election  to  be   ordered  by  the  mayor  thereof,  of 
which  ten  days'  notice  shall  be  given  in  the  daily  papers  of  the  city ; 
and  the  mayor  shall  issue  said  notice  within  ten  days  after  the  passage 
of  this  act,  fixing  in  said  notice  the  day  of  said  election ;  and  further 
provided,  that  a  majority  of  said  electors,  voting  at  said  election,  shall 
decide  in  favor  of  borrowing  said  money.     The  returns  of  said  elec-  Return*  of  elec- 
tion shall  be  made  to  the  city  clerk,  and  be  by  him  laid  before  the  city  "°"'  ''°*  "*'*'• 
council,  who  shall  declare  the  result  by  resolution ;  and  provided,  that  Bonds  to  be  sold 
none  of  the  bonds  authorized  by  this  act  shall  be  sold  for  less  than  par  »'  "<" '"« 'han 
in  lawful  money  or  bear  a  greater  rate  of  interest  than  seven  and  three- '""' 
tenths  per  centum  per  annum. 

fi  2.     [Repealed  April  24,  1877:  74  V.  115.     &^  §  9843.] 
9841J  §3.     In  actions  relating  to  said  trust  it  shall  not  be  neces-  Action* against . 
sary  to  name  the  individual  trustees  composing  the  said  board  of  trust-  "^i  southern'rS' 
ees,  and  actions  shall  be  commenced  against  them  as  ' '  trustees  of  way. 
railway,"  {filling  the  blank  with  the  name  given  to  the  rail- 
way).    Service  shall  be  made  at  the  office  of  the  board  on  the  presi- 
dent, secretary,  or  other  officer  in  charge  thereof;  and  actions  now 
pending  may  be  continued  as  above  provided,  by  striking  out  the 
names  of  the  trustees.     \As  amended  March  25,  1886  :  83  v.  38.] 
Sec.  4.     This  act  shall  take  effect  on  its  passage. 
VOL.  n — 52 
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An  Act  supplementary  to  the  "act  retting  to  cities  of  the  first  class  having 
a  population  exceeding  one  hundred  and  fifty  thousand  iniiabitants," 
passed  May  4,  A.  d.  1869. 


Leasing  lines  of 
railway. 


ST**-* 


te'-= 


Advertise  in  two 
newspapers. 


Proviso. 


(Repcak.) 


Two  millions  foan 
authorized.' 


Bonds :  how 
signed,  attested, 
and  secured. 


} 


(Passed  and  took  effect  April  34,  XS77:  74  v.  1x5.] 


[9842]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  board  of  trustees  appointed  under  the  act  to  which  this  is 
supplementary,  shall  have  power  to  contract  for  completing  and  leasing 
the  whole  line  of  railway  for  which  they  are  trustees,  after  its  partial 
construction  and  before  its  final  completion,  uf)on  the  conditions  and 
in  the  mode  provided  for  in  the  fourth  section  of  the  act  of  April  i8, 
1873,  entitied  "an  act  supplementary  to  the  act  relating  to  cities  of 
the  first  class  having  a  population  exceeding  one  hundred  and  fifty 
thousand  inhabitants,"  passed  May  4,  1869. 

Before  making  any  contract  for  completing  and  leasing  the  whole 
line  of  such  railway,  such  trustees  shaJl  advertise,  once  a  week  for 
eight  weeks,  in  at  least  two  newspapers  published  in  and  of- general 
circulation  in  each  of  the  cities  of  Boston,  New  York,  Philadelphia, 
Baltimore,  and  Cincinnati  for  proposals  for  completing  and  leasing  the 
whole  line  of  said  railway :' provided  further,  (hat  said  trustees  may 
operate  so  much  of  said  railway  as  is  completed,  or  any  part  or  parts 
thereof,  until  such  contract  is  entered  into,  and  may  lease  rolling  stock 
for  that  purpose. 

[9843]  §  2.  That  section  two  of  an  act  passed  on  the  twenty-fourth 
of  February,  a.  d.  1876,  entitled  "an  act  supplementary  to  the  act 
relating  to  cities  of  the  first  class  having  a  population  exceeding  one 
hundred  and  fifty  thousand  inhabitants,"  passed  May  4,  a.  d.  1869,  be 
and  the  same  is  hereby  repealed. 

§  [3]  2.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

An  Act  supplementary  to  the  acts  passed  February  24,  1876,  and  April  24, 
1877  ;  supplenuntary  to  the  act  relating  to  cities  of  the  first  class  hav- 
ing a  population  exceeding  one  hundred  and  fifty  thousand  inhabitants, 
passed  May  4,  1869,  {O.  I..,  vol.  66,  /.  80),  and  to  repecU  section 
nine  and  a  portion  of  section  four  of  said  act. 

(Passed  and  took  effect  April  18,  1878:  75  v.  115.1 

[9844]  §  I.  Be  it  enacted,  etc..  That  it  shall  be  lawful  for  the  board  of 
trustees,  appointed  under  the  acts  to  which  this  is  supplementary,  and 
they  are  hereby  authorized  to  borrow,  as  a  fund,  for  the  completion 
of  the  line-  of  railway  for  which  they  are  trustees,  a  sum  in  addition  to 
the  amounts  authorized  by  said  acts,  not  to  exceed  two  millions  of  dol- 
lars, and  to  issue  bonds  therefor  in  the  name  and  under  the  corporate 
seal  of  the  city  owning  the  line  of  railway.  Said  bonds  shall  l)e  signed 
and  attested  in  the  same  manner  as  the  bonds  authorized  by  the  acts 
to  which  this  is  supplementary,  and  shall  be  secured  by  the  pledge  of 
the  faith  of  the  city,  and  a  tax  which  shall  be  annually  levied  by  the 
council  of  said  city,  on  the  real  and  personal  property  therein  returned 
on  the  grand  levy,  sufficient  to  pay  the  interest  thereon  and  provide  a 
sinking  fund  for  their  final  redemption,  and  they  may  be  made  pay- 
able, both  as  to  principal  and  interest,  in  coin  or  lawful  money,  at  such 
times  and  places  and  in  such  sums  as  shall  be  deemed  best  by  said 
board  of  trustees:  provided,  that  none  of  the  bonds  authorized  by  this 
act  shall  be  sold  for  less  than  par  in  lawful  money,  or  bear  a  greater 
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>rate  of  interest  than  seven  per  cent,  per  annum :  provided,  further,  that  ^^^  „„,  ,o  be 
it  shall  be  unlawful  for  said  trustees  to  use  the  whole  or  any  part  of  »oid  for  less  than 
said  bonds,  or  the  proceeds  thereof,  upon  any  part  of  said  railway,  ^"' 
which  may  have  been  in  use  for  the  passage  of  freight  and  passenger  j,^  ^^  ^^ 
trains,  before  the  passage  of  this  act,  or  in  providing  terminal  facilities,  ceechof  saia  loan 
yards,  workshops,  depots,  or  depot  grounds  therefor,  until  after  pro-  lerminiS'alames, 
vision  shall  have  been  fully  made  by  said  trustees,  for  the  complete  «"• 
construction  of  that  part  of  said  railway  which  may  remain  uncompleted 
at  the  date  of  the  passage  of  this  act,   so  as  to  admit  of  the  passage 
of  trains  of  passenger  and  freight  cars  from  one  terminus  to  the  other 
terminus  of  said  railway,  and  until  the  fund  shall  have  been  set  aside  and 
appropriated  for  that  purpose,  so  as  not  to  be  diverted  to  any  other 
object  whatever;  provided,  further,  that  whenever,  and  as  soon  as  said 
railway  shall  have  been  so  far  completed  as  that  passenger  and  freight 
cars  may  pass  over  its  line  from  one  terminus  to  the  other  terminus 
thereof,  or  to  any  other  railroad  of  similar  gauge  in  the  vicinity  of  said 
terminus,  and  extending  thereto,  and  over  said  railroad  to  said  terminus, 
all  net  earnings  and  incomes  therefrom  shall  be  paid  into  the  treasury 
of  said  city,  to  the  credit  of  the  interest  fund. 

Provided,  that  said  trustees,  with  the  approval  of  the  trustees  of  the 
sinking  fund  of  the  city  owning  said  line  of  railway,  may  expend  a  sum 
not  exceeding  fifty  thousand  dollars  ($50,000),  in  the  purchase  of  rights 
of  way,  and  such  other  terminal  facilities  as  may  be  deemed  necessary 
by  them  to  meet  the  requirements  of  business  and  travel  on  that  part 
of  said  railway  which  may,  before  the  passage  of  this  act,  have  been 
in  use  for  the  passage  of  freight  and  passenger  trains. 

Provided,  further,  that  no  bonds  shall  be  issued  or  sold,  until  after 
the  question  of  their  issue  shall  have  been  submitted  to  a  vote  of  the  i^"„ed''untn°Jter 
qualified  electors  of  said  city,  after  not  less  than  ten  days'  notice  of  the  <iue»tion  oi 
time  of  taking  said  vote,  which  time  shall  be  fixed  by  the  mayor  of  "ubmitfedVo'TOte. 
said  city,  and  proclamation  thereof  shall  be  made  by  him  of  the  time 
of  holding  such  election,  which  shall  be  held  within  twenty  days  from 
the  passage  of  this  act;  and  said  vote  shall  be  taken  at  the  usual  places 
of  holding  elections  in  each  ward  of  said  city,  and  the  ballots  cast  at 
such  election  shall  have  written  or  printed  thereon  the  words,  "For 
issue  of  $2,000,000  bonds — Yes,"  or,  "For  issue  of  $2,000,000  bonds  '  ' 

— No  " ;  and  no  bonds  shall  be  issued  unless  a  majority  of  all  the  votes 
cast  shall   have  written  or  printed  thereon  the  words,  "  For  issue  of 
$2,000,000  bonds^Yes."     The  returns  of  said  election  shall  be  made  Returns  to  b« 
to  the  city  clerk,  and  by  him  laid   before  the  common  council,  who  ™J?k."*"'' 
shall  declare  the  result  by  resolution. 

[9846]  §  2.  Said  trustees  shall,  in  addition  to  the  powers  granted  in  the  Trustees  may 
acts  to  which  this  is  supplementary,  have  power  to  acquire  by  lease  lease  and  HoM 
and  hold  lands  for  terminal  facilities  and  rights  of  way  thereto  in  the  Y"cimtl. '"'"°"' 
city  owning  the  line  of  railway.     The  leases  for  the  land  so  acquired  Leases:  howese- 
shall  be  made  to  and  in  the  name,  and  under  the  corporate  seal  of  «»"«'■ 
said  city.     They  shall  be  signed  and  attested  in  the  same  manner  as 
the  bonds  authorized  by  the  acts  to  which  this  act  is  supplementary, 
and  the  rents  therein  reserved  shall  be  secured  by  a  covenant  that  the 
council  of  said  city  will  annually  levy  a  tax  on  the  real  and  personal 
property  thereof  returned  on  the  grand  levy  sufficient  to  pay  the  same : 
provided,  that  the  aggregate  amount  of  said  rents  shall  not  exceed  six 
thousand  dollars  per  annum :  provided,  that  no  lands  or  rights  of  way  Proris*. 
shall  be  leased  or  acquired  by  the  said  trustees,  without  the  approval 
of  the  trustees  of  the  sinking  fund  of  said  city :  provided,  further,  that 
all  contracts  made  by  the  trustees  of  said  railway  contrary  to  any  of 
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L«ase  or  license 
to  have  approval 
»f  trustees  of 
linking  fund. 


Trustees  shall 

4' 

not  use  street  or 
alley  unless  they 
receive  consent 
of  board  of  public 
works. 

Bondholders  not 
required  to  look 
to  application  of 
proceeds. 

•  r 

Kc;.  ;.l  '.f  section 
nine  "1  original 
act. 

b 

Trustees  may 
lease  finished 
parts  of  road. 

the  provisions  of  this  act  shall  be  void  so  far  as  the  funds  in  the  hands 

of  the  trustees  are  concerned,  but  shall  be  personally  binding  upon  the 

trustees  mai;ing  the  same. 

§  3.     [Repealed  April  17,  1883  :  80  v.  168.     See%  9865.] 

[9846]  «^  4.      That  before  the  execution  of  any  lease  or  license  to  use 

any  part  or  all  of  any  such  railway,  by  any  trustees  appointed  under  the 

said  act,  in  any  city  of  the  first  class,  wherein  there  may  be  any  board  of 

trustees  of  the  sinking  fund  in  any  such  city,  and  before  the  award  of  any 
such  lease  or  license  to  any  lessee  or  licensee,  or  the  delivery  of  pos- 
session under  such  lease  or  license  to  said  lessee  or  licensee,  said  award 
and  delivery  of  possession  shall  be  submitted  to  and  receive  the  ap- 
proval of  the  trustees  of  the  sinking  fund  aforesaid. 

[9847]  §5.  The  trustees  of  siid  railway  shall  not  use  or  occupy  any 
street,  alley,  or  other  public  way,  space  or  ground,  or  any  part  thereof 
belonging  to  said  city,  unless  they  make  application,  in  writing,  and 
receive  the  consent  thereto  of  the  board  of  public  works  of  said  city: 
provided,  that  they  shall  have  the  right  to  use  the  streets  and  public 
ground  now  occupied  by  said  railway. 

[9848]  §  6.  Nothing  in  this  act  contained  shall  require  any  purchaser 
or  holder  for  value  of  any  of  said  bonds  authorized  by  this  act,  to 
look  to  the  application  of  the  proceeds  thereof  to  the  construction  of 
said  lines  of  said  railway  according  to  the  require;ments  of  this  act. 

[9849]  §  7.  That  section  nine  of  the  act  entitled  "an  act  relating  to 
cities  of  the  first  class  having  a  population  exceeding  one  hundred 
and  fifty  thousand  inhabitants,"  passed  May  4,  1869  ^vol.  66,  p.  80), 
be  and  the  same  is  hereby  repealed. 

[9850]  §  8.  The  trustees  of  said  railway  shall  have  the  power,  as  fast 
as  portions  of  the  line  for  which  they  are  trustees  are  completed,  with 
the  approval  of  the  trustees  of  the  sinking  fund,  to  rent  or  lease,  tem- 
porarily, the  right  to  use  and  operate  such  portions  upon  such  terms  as 
they  may  deerii  best. 

[9861]  §  9-  Any  and  all  parts  of  the  acts  to  which  this  act  is  supple* 
mentary,  which  are  inconsistent  with  or  in  conflict  with  the  provisions 
of  this  act   are  hereby  repealed. 

S  10.        This  a<tt  shall  take  effect  and  be  in  force  from  and  after 


Inconsistent  acts 
repealed. 


Us  passage. 


•  An  Act  supplementary  to  an  act  entitled  "an  act  supplementary  to  the  acts 

passed  February  ^^,l%^6,  and  April  24,  1877,  supplementary  to- the 
act  relating  to  the  cities  of  the  first  class  having  a  population  exceeding 
one  hundred  and  fifty  thousattd  inhabitants,  passed  May  4,  1869 
(O.  L.,  vol.  66,  p.  80),  and  to  repeal  section  nine  and  a  portion  of  sec- 
tion four  of  said  act,  passed  April  18,  1878. 

(Passed  and  took  effect  May  15,  1878:  75  v.  559.| 

Cincinnati  South-  [9852]  %x.  Be  it  enacted,  etc..  That  it  shall  be  lawful  for  the  board  of 
andUsu*'?'""'  t^stces,  appointed  Under  the  acts  to  which  this  is  supplementary,  and 
bonds.  they  are  hereby  authorized  to  borrow,  as  a  fund  for  the  completion  of 

the  line  of  railway  for  which  they  are  trustees,  a  sum,  in  addition  to 
the  amounts  authorized  by  said  acts,  not  to  exceed  $2,000,000,  and  to 
issue  bonds  therefor  in  the  name  and  under  the  corporate  seal  of  the 
city  owning  the  line  of  railway.  Said  bonds  shall  be  signed  and 
attested  in  the  same  manner  as  the  bonds  authorized  by  the  acts  to 
which  this  is  supplementary,  and  shall  be  secured  by  the  pledge  of  the 
faith  of  the  city  and  a  tax  which  shall  be  annually  levied  by  the  coun- 
cil of  said  city  on  the  real  and  personal  property  therein  returned  on 
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the  grand  levy,  sufficient  to  pay  the  interest  thereon,  and  provide  a 

sinking  fund  for  their  final  redemption,  and  they  may  be  ihade  payable, 

both  as  to  principal  and  interest,  in  coin  or  lawful  money,  at  such  times  x„^„^^^  ,„j  •  u, 

and  places  and  in  such  sums  as  shall  be  deemed  best  by  $aid  board  of  ing  fund. 

trustees :  provided,  that  none  of  the  bonds  authorized  by  this  act  shall 

he  sold  for  less  than  par  in  lawful  money,  ijr  bear  a  greater  rate  of 

interest  than  seven  per  cent,  per  annum. 

[DSoIi]  §  2.  Within  twenty  days  after  the  passage  of  this  act,  the  said  Advertisement 
trustees  are  directed  and  required  to  advertise,  for  not  less  than  forty  for  proposals  to 
days,  twice  each  week,  in  three  or  more  daily  newspapers  of  general ''°'"''  *'*  "**  ' 
circulation  in  the  state,  one  of  which  at  least  shall  be  published  in  the 
city  owning  the  said  line  of  railway,  for  proposals  for  the  completion 
of  the  construction  of  said  railway  to  a  junction  with  any  other  rail- 
road of  similar  gauge,  in  the  vicinity  of  the  terminus  of  said  railway, 
and  extending  thereto,  so  as  to  admit  of  the  passage  of  trains  from  one 
terminus  to  the  other  terminus  of  said  railway.  And  the  said  board  of 
trustees  are  hereby  authorized  and  empowered  to  conditionally  accept 
the  lowest  and  best  bid  or  bids,  in  their  judgment*?,  for  the  performance 
of  said  work,  from  responsible  parties,  who  shall  furnish  satisfactory  se- 
curity for  the  fulfillment  of  the  contract  or  contracts,  if  it  shall  be  awarded 
to  them,  as  shall  be  prescribed  by  the  board  of  trustees  in  the  adver- 
tisement for  such  proposals :  provided,  that  such  bid  or  bids  shall  not, 
in  the  aggregate,  exceed  the  amount  of  bonds  authorized  by  this  act. 

[9854]  1 3.  When  the  said  board  of  trustees  shall  have  received  and  Proceeding*  after 
conditionally  accepted  a  bid  or  bids  for  the  completion  of  the  said  conditionaiac^ 
railway,  as  herein  provided,  they  shall  notify  the  mayor  of  the  city  ''•'"*°"  °  '"'* 
owning    said   line   of   railway  thereof;  and  the  mayor  of,  said  city, 
within  ten  days  after  the  receipt  of  such  notice,  is  hereby  authorized 
and  required  to  issue  his  proclamation,  which  shall  contain  a  state- 
ment of  the  aggregate  amount  of  the  bid  or  bids  for  the  completion 
of  said  work,  and  shall  declare  to  the  qualified  electors  of  said  city 
the  time  of  holding  an  election,  which  shall  be  within  twenty  days 
from  the  date  of  such  proclamation,  at  which  election  the  question 
of  the  issue  of  said  bonds  shall  be  submitted  to  a  vote  of  the  qualified  vote  on  issue  -i 
electors  of  said  city,  and  said  vote  shall  be  taken  at  the  usual  places  of  bonds, 
holding  elections  in  each  ward  of  said  city,  and  the  ballots  cast  at 
said   election  shall    have  printed   or  written  thereon  the  words  and 
figures,   "For  issue  of  $2,000,000    bonds — Yes,"  or  "Fok  issue  of 
$2,000,000  bonds — No;"  and  no   bonds  shall  be    issued  or   sold  by 
said  board  of  trustees,  as   herein  provided,  unless  a  majority  of  all 
the  ballots  cast  at  said  election  shall  have  written  or  printed  thereon 
the  words  and  figures  "For  issue  of  $2,000,000  bonds — Yes."     The 
returns  of  said  election  shall  be  made  to  the  city  clerk  of  said  city, 
and    by  him   laid  before    the    common   council   of    said    city,    who 
shall  declare  the  result  by  resolution,  and  if  a  majority  of  the  electors  Proceedings  on 
shall  have  voted  in  favor  of  the  issue  of  said  bqnds,  the  said  board  affirnutive  vote 
of  trustees  shall  be  authorized  and  required  to   formally  and  finally 
accept  and  confirm  the  bid  or  bids  theretofore  conditionally  accepted 
as  herein  provided,  and  to  execute  a  contract  or  contracts  for  the 
completion  of  the  said  line  of  railway  in  pursuance  of  said  propo- 
sals and  bid  or  bids. 

[9855]  §  4-  The  said  board  of  trustees  are  hereby  required  to  apply  the  Disposition  of 
bonds,  or  the  proceeds  from  the  sale  of  the  bonds  herein  provided,   ex-  P!° j^*"**  "^ 
clusively  in  payment  for  the  work  in  the  completion  of  said  railway  in 
pursuance  of  said  contract  or  contracts,  until  the  said  contract  or  con- 
tracts are  fully  performed,  and  said  work  completed,  excepting  the  sum 
of  $50,000  which  they  were  authorized  to  expend  in  tenninal  facilities 
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r.nd  in  the  purchase  of  rights  of.way,  by  the  act  passed  0(n  April  i8, 
1878,  and  which  authority  is  hereby  confirmed,  under  the  conditions  of 
the  act  passed  on  April  18,  1878. 

§  5.         ,    This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

An  Act  supplementary  to  the  act  relating  to  cities  0/  the  first  class,  honing  a 
population  exceeding  one  hundred  and  fifty  thousand  inhabitants,  passed 
May  4,  1869. 

[Passed  and  took  eflect  April  9, 1880:  77  v.  153.1 

iru!tM.of  Cin-      [9856]  %\.Beit  enacted,  etc..  That  it  shall  be  lawful  for  the  board  of 
.  ii.nati  Southern    tTustccs,  appointed  under  the  act  to  which  this  is  supplementary,  and 
i«'d  m^boi^roi^ad-  they  are  hereby  authorized  to  borrow,  as  a  fund  for  the  line  of  railway 
.mionai^sum  and    fQj  which  they  are  trustees,  in  addition  to  the  amount  authorized  by 
for"'    "  '    "    said  original  act,  and  the  acts  of  February  24,   1876,   and  May  15, 
1878,   supplementary  thereto,  a   sum   not  to  exceed  three   hundred 
thousand  dollars,  and  to  issue  bonds  therefor  in  the  name  and  under 
Sek  k2  v.  143        j.|^g  corporate  seal  of  the  city  owning  the  line  of  railway ;  said  bonds 
shall  be  signed  and  attested  in  the  same  manner  as  the  bonds  authorized 
by  the  act  to  which  this  is  supplementary,  and  shall  be  secured  by  a 
pledge  of  the  faith  of  the  city  and  a  tax  which  shall  be  annually  levied  by 
the  council  of  said  city  on  the  real  and  personal  property  returned  on 
the  grand  levy,  sufficient  to  pay  the  interest,  and   provide  a  sinking 
fund  for  their  final  redemption;  and  they  may  be  made  payable,  both  as 
to  principal  and  interest,  in  coin  or  lawful  money,  at  such  times  and 
places,  and  in  such  sums  as  shall  be  deemed  best  by  said  board :  pro- 
vided, that  none  of  the  bonds  authorized  by  this  act  shall  bear  a  greater 
rate  of  interest  than  six  per  cent,  per  annum,  nor  be  sold  for  less  than 
par. 
May  acquire  [9857]  §  2.  Said  trustees  may,  in  place  of  issuing  the  whole  or  any 

faciuti«' '"""''  part  of  the  bonds  provided  for  by  the  first  section  of  this  act,  have 
power  to  acquire,  by  lease,  and  hold  lands  for  terminal  facilities  and 
rights  of  way  thereto  in  the  city  owning  the  line  of  railway.  The  leases 
for  the  lands  so  acquired  shall  be  made  to  and  in  the  name  and  under 
the  corporate  seal  of  said  city;  they  shall  be  signed  and  attested  in  the 
same  manner  as  the  bonds  authorized  by  the  act  to  which  this  act  is 
supplementary,  and  the  rents  therein  reserved  shall  be  secured  by  a 
covenant  that  the  council  of  said  city  will,  annually,  levy  a  tax  on  the 
real  and  personal  property  thereof  returned  on  the  grand  levy,  sufficient 
to  pay  the  same:  provided,  that  the  aggregate  amount  of  the  rents, 
hereby  authorized,  shall  not  exceed  eighteen  thousand  dollars  per  an- 
num, and  provided  that  the  aggregate  amount  of  the  bonds  issued, 
and  the  principal  of  the  leases,  which  may  be  made  under  this  act, 
shall  not,  together,  exceed  the  sum  of  $300,000. 
iisue  of  bonds  to  [9858]  §  3.  Before  issuing  any  of  the  bonds,  or  leasing  any  of  the  lands 
tnis?Ms'of  "sin^-  *""  "g^*^  ^'^  "^^^  authorized  by  this  act,  said  trustees  shall  apply  to  and 
iog  fund.  receive  the  approval  of  a  majority  of  the  trustees  of  the  sinking  fund  of 

said  city  to  such  issue  of  bonds  and  to  every  such  lease,  and  all  the 
leases  of  lands  shall  contain  a  provision  securing  to  said  city  the  right 
to  purchase  or  appropriate  the  fee  simple  of  said  lands  upon  the  pay- 
ment of  the  principal  sum  to  be  fixed  therein. 
Duty  of  trustees      [9859]  §  4.  It  shall  bc  the  duty  of  the  trustees  of  the  sinking  fund  of 
of  sinking  fund  as  said  City  to  annually  certify,  at  the  time  and  in  the  manner  required 
aut'horijed"tc'.      by  l^w  for  Certifying  other  taxes,  the  rate  of  tax  necessary  to  provide 
for  the  payment  of  the  rents  hereby  and  heretofore  authorized  for  bonds 
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and  rights  of  way  of  said  railway;  and  the  council  of  said  city  shall 
place  the  full  amount  so  certified  in  the  tax  ordinance  with  the  other 
amounts  (Certified  by  said  trustees  of  the  sinking  fund,  and  with  the 
same  preference.  The  rate  of  tax  so  certified  for  said  rents  shall 
be  in  addition  to  the  aggregate  of  taxes  otherwise  allowable  in  said 
city. 

[9860]  §  5.  It  shall  be  lawful  for  the  trustees  appointed  under  the  act  Truitew  may 
to  which  this  act  is  supplementary,  and  they  are  hereby  authorized,  puTe^'tulmsT'"" 
with  the  approval  of  a  majority  of  the  trustees  of  the  sinking  fund  of 
said  city,  whenever  any  controversy  heretofore  has  arisen,  or  shall  here- 
after arise,  in  respect  to  the  amount  due  or  claimed  to  be  due,  to  any 
contractor,  employe,  or  other  person  Engaged  in  the  construction  of 
said  railroad,  to  compromise  and  adjust,  upon  such  terms  as  may  seem 
to  them  equitable  and  just,  such  claim  or  controversy. 

§  6.        This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  supplementary  to  an  act  relating  to  cities  of  the  first  class,  hath 
ing  a  population  exceeding  one  hundred  and  fifty  thousand  inhab- 
itants, passed  May  4,  1869. 

[Pass«d  and  took  effect  April  12, 1860:  77  v.  ITS.) 

^1.  Be  it  enacted  etc..   That  each  and  every  trustee  now  in  xruiteesofCin- 


omce,  api>ointed  by  virtue  of  the  second  section  of  the  said  act,  and  S"!!"' j°'"''"?j 
who  has  held  such  office  for  the  period  of  five  years,  shall,  within  to^gi«*bonl."" 
thirty  days  from  the  passage  of  this  act,  give  a  new  bond,  to  take  the 
place  of  the  one  heretofore  given  to  the  city  of  Cincinnati,  in  such 
amount  as  the  superior  court  of  the  city  of  Cincinnati  has  or  may 
hereafter  appoint,  with  two  or  more  sureties  to  be  approved  by  the 
said  court,  conditioned  for  the  faithful  discharge  of  his  duties;  and 
said  trustees,  and  any  trustee  hereafter  appointed,  shalf,  in  like  man- 
ner, within  five  years  from  the  giving  of  any  bond  under  this  act,  or 
under  the  act  to  which  this  is  supplementary,  enter  into  a  new  bond, 
conditioned  and  approved  as  herein  directed :  provided,  however,  that 
the  sureties  on  any  bond,  in  the  place  of  which  a  new  bond  may 
be  given,  as  herein  provided,  shall  continue  liable  as  to  any  act  or  mat- 
ter occurring  prior  to  the  time  when  such  new  bond  is  required  to  be 
given.  And  a  failure  of  any  such  trustee  to  give  said  bond  within 
the  time  so  fixed  shall  be  treated  as  a  failure  to  discharge  his  duties  as 
such  trustee,  and  by  the  said  court  as  a  resignation  of  his  said  office, 
and  the  court  shall  proceed  to  fill  the  vacancy  as  in  the  said  act  pro- 
vided for  other  cases. 

§  2.        This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  supplementary  to  the  cut  relating  to  cities  of  the  first  class  hav- 
ing a  population  exceeding  one  hundred  and  fifty  thousand  inhab- 
itants, passed  Majr  4,  1869. 

(Passed  and  took  effect  March  18,  1881 :  78  v.  58.J 

[9868]  §  I.  .ffif  //  enacted,  etc..    That   whenever   a  line  of  railway  is  Trustees  m«y 
completed  by  the  trustees,  appointed  under  the  act  to  which  this  is  '''^Ju  ""  "^ 
supplementary,  so  as  to  admit  of  the  passa'ge  of  cars  from  one  ter-  pieted.  *°  *^  "^ 
minus  to  the  other,  as  designated  in  the  resolution  of  the  city  council 
of  the  city    owning  said  lines,  the    said    trustees    shall  lease  or  sell 
the  same  to  such  persons  or  company  as  will  conform  to  the  terms  and 
conditions  which  .shall  be  fixed  and  provided  by  the  trustees  of  the 
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said  railway  and  the  trustees  of  the  sinking  fund  of  said  city;  provided, 
that  before  making  such  lease  or  sale,  said  trustees  of  said  line  shall 
invite  propositions  for  either  a  lease  or  for  a  sale,  by  advertisements, 
for  such  length  of  time  and  in  such  newspapers  as  shall  be  prescribed 
by  the  trustees  of  the  said  railway  and  said  trustees  of  said  sinking 
fund;  and  provided  further,  that  no  award  of  a  lease  or  sale  shall  be 
made,  nor  shall  possession  be  delivered  thereilnder  until  approved  by 
said  trustees  of  said  sinking  fund ;  and  provided  further,  that  said  rail- 
way shall  not  be  sold  for  less  than  the  par  value  of  the  bonds  issued 
for  its  construction ;  the  purchasers  of  the  railway  to  assume  the  pay- 
ment of  the  interest  on  the  bonds,  as  the  same  shall  become  due.  and 
the  principal  thereof  at  maturity. 
Purchueri  must  [9^63]  ^  2.  That  the  trustccs  of  said  railway  and  the  trustees  of  the 
SM»ri"ng'bond5.  sinking  fund  shall  require  the  purchasers  of  said  railway  to  deposit 
with  the  trustees  of  the  sinking  fund  not  less  than  three  millions  of 
dollars  in  United  States  or  Cincinnati  bonds,  as  security  for  the  faithful 
performance  of  the  contract.  Said  railway  shall  not  be  leased  for  a  less 
term. than  twenty-five  years. 

§  3.     This  act  shall  take  effect  on  its  passage. 

An  Act  supplementary  to  "an  act  relating  to  cities  of  the  first  class  hav- 
ing a  population  exceeding  one  hundred  and  fifty  thousand  inhab- 
itants," passed  May  4,  1869. 

(Passed  and  took  effect  April  17, 18S3 :  80  v.  168.1 

CompenMtioB  of  fSSBl]  §  I.  Be  it  enacted,  etc..  That  the  trustees  appointed  under  the 
roUroad  iruitera.  act  to  which  this  act  is  supplementary,  shall  receive  such  compensation, 
prior  to  leasing  the  line  of  railway  of  which  they  are  trustees,  as  shall 
be  allowed  by  the  court  appointing  them,  to  be  paid  out  of  the  trust 
fund  provided  for  the  construction  of  said  railway,  and  to  be  propor- 
tioned according  to  their  respective  services.  And  said  court  shall 
likewise  have  power  to  fix,  and  allow  to  be  paid  out  of  said  fund,  the 
•ommfsiioners "  compensation  of  any  commissioners  heretofore  appointed  by  lawful 
authority  to  investigate  the  affairs  of  said  trustees ;  to  be  proportioned 
according  to  their  respective  service. 

[9865]  §  2.  That  section  three  of  an  act  passed  April  18,  1878, 
entitled  "an  act  supplementary  to  the  acts  passed  February  24,  1876, 
and  April  24,  1877 ;  supplementary  to  the  act  relating  to  cities  of  the  first 
class  having  a  population  exceeding  one  hundred  and  fifty  thousand 
inhabitants,  passed  May  4,  1869  (O.  L.,  vol.  66,  p.  80),  and  to  repeal 
section  nine  and  a  portion  of  section  four  of  said  act,"  be  and  the  same 
is  hereby  repealed. 

§  3.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  authorize  the  trustees  of  the  Cincinnati  Southern  Railway  to 
expend  money  for  terminal  facilities. 

[Passed  and  took  effect  April  ji.  1885 :  8j  v.  143.] 

rilling  and  im-  [98661  §  I .     Beit  enacted  bv  the  General  Assembly  of  the  State  of  Ohio, 

f«  teTinirS'  That  the  trustees  of  the  Cincinnati  Southern   Railway  be  and   are 

g"  of  Cincinnati    herebv  authorized  to  expend  any  part  of  the  moneys  raised  by  the  sale 

Southern  Railway.  ^^  ^j^^  \Mx\dL'=,  described  in  the  first  section  of  the'act  passed  April  9, 

1880.  entitled  "an  act  supplementary  to  the  act  relating  to  cities  of 

the  first  class  having  a  population  exceeding  one  hundred  and  'fifty. 

thousand  inhahitarits,"  passed  May  4,  1869,  for  the  purpose  of  filling 

and  improving,  for  the  uses  of  said  railway,  any  lands  which  the  said 
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trustees  may  have  purchased,  or  may  hereafter  purchase  or  lease, 
within  the  limits  of  the  city  of  Cincinnati,  for  the  purposes  of  terminal 
facilities  under  the  authority  conferred  by  said  act;  provided  that, 
however,  before  such  improvements  shall  be  made,  the  consent  of  any 
company  or  corporation  which  may  have  leased  said  railway,  shall 
first  be  had  to  the  appropriation  of  the  money  so  borrowed,  and  that 
said  company  shall  also,  before  said  appropriation  shall  be  made, 
waive  any  right  it  may  have  to  any  other  or  different  use  of  said 
money  than  that  so  adopted. 
%  2.     This  act  shall  take  effect  from  and  after  its  passage. 

An  act  to  authorize  cities  of  the  first  grade  of  the  first  class  to  adjust  cer- 
tain claims  and  to  issues  bonds  for  their  payment. 

[Passed  and  took  effect  May  13,  1886:  83  v,  153.] 

[9867]  §  1.  Be  it  ena^ed  by  the  General  Assembly  of  the  State  of  Ohio,  Authorixine  Cin- 
That  whenever  any  city  of  the  first  grade  of  the  first  class  shall  have  cuim^growmeout 
built  a  railway  extending  from  such  city  into  another  state,  or  may  of  coMtruction  of 
hereafter  build  any  such  railway,  and  such  city  or  a  board  of  trustees  ^"'  *'"  "*'" 
.of  said  railway  shall  have  appropriated  or  occupied  in  whole  or  in 
part  to  the  uses  and  purposes  of  such  railway,  any  street,  alley,  road 
or  avenue  within  such  city,  and  when  suits  have  been  brought  and 
judgments  obtained  against  such  city  or  board  of  trustees  of  said  rail- 
way for  damages  by  reason  of  such  appropriation,  it  shall  be  the  duty 
of  the  city  solicitor  to  certify  such  judgments  as  are  unreversed  to  the 
board  of  trustees  of  the  sinking  fund  of  such  city.  The  board  of 
trustees  of  the  sinking  fund  are  thereupon  authorized  to  issue  the 
bonds  of  such  city  in  a  sum  not  exceeding  one  hundred  thousand  dol- 
lars, bearing  interest  not  to  exceed  five  per  cent,  per  annum,  and  pay- 
able at  such  times  as  may,  in  their  opinion,  be  to  the  best  interests  of 
said  city;  said  bonds  shall  be  secured  by  the  pledge  of  the  faith  of 
said  city,  and  a  tax,  which  it  shall  be  the  duty  of  the  city  council  of 
said  city  annually  to  levy  upon  all  the  taxable  property  of  said  city, 
in  a  sufficient  sum  to  pay  the  interest  thereon  and  to  provide  a  sink- 
ing fund  for  the  final  redemption  of  said  bonds.  The  city  solicitor  of 
said  city  is  further  authorized,  by  and  with  the  consent  of  the  board 
of  trustees  of  the  sinking  fund  of  such  city,  to  compromise  and  adjust 
all  claims  for  damages  to  abutting  property  by  reason  of  such  appro- 
priation. From  the  proceeds  of  said  bonds,  the  board  of  trustees  of 
the  sinking  fund  of  such  city  are  further  authorized  to  pay  such  unre- 
versed judgments  so  certified,  and  settle  such  claims  so  adjusted. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  supplementary  to  an  act  entitled  "  an  act  relating  to  cities  of  the 
first  class  having  a  population  exceeding  one  hundred  and  fifty  thousand 
inhabitants,"  passed  May  4,  1869. 

(Passed  and  took  effect  March  la,  1887 :  84  v.  83.) 

[9868]  §  1.     Be  it  entuted  by  the  General  Assembly  of  the  SteUeof  Ohio,  Sale  of  Cinciiiiiati 
That  whenever  a  line  of  railway  has  been  completed  and  leased  under  ^°"'  *"'"''""'• 
the  act  to  which  this  is  supplementary,  and  under  the  acts  amendatory 
of  and  supplementary  to  such  act,  and  the  city  council  of  the  city  owning  Resolution  of 
said  line  of  railway  shall,  by  a  resolution,  passed  by  a  majority  of  the  'o>">=»i- 
members  elected  to  each  board  thereof,  declare  it  to  be  to  the  mterests 
of  said  city  that  said  line  of  railway  shall  be  sold,  it  shall  be  the  duty  / 
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of  the  trustees  of  the  sTnking  fund  of  said  city  to  negotiate  for  a  sale ; 
and  whenever  said  trustees  of  the  sinking  fund  shall  receive  in  writing 
from  a  responsible  party,  an  offer  to  buy  said  line  of  railway  at  a  price 
and  upon  terms  of  payment  satisfactory  to  said  trustees  of  the  sinking 
fund,  the  written  offer  to  buy  shall  be  published  twice  a  week  for  three 
consecutive  weeks  in  not  less  than  four  newspapers,  printed,  published 
and  of  general  circulation  in  such  city,  if  there  be  so  many,  but  not 
more  than  two  of  said  newspapers  shall  be  printed  in  the  same  lan- 
guage or  be  of  the  same  politics;  and  in  addition  thereto  such  further 
publication  and  advertisement  may  be  made  as  said  trustees  of  the 
sinking  fund  may  deem  proper. 

[9869]  §  2.  Immediately  upon  making  the  first  insertion  of  such 
advertisement  as  above  required,  said  trustees  of  the  sinking  fund  shall 
give  notice  in  writing  to  the*  mayor  of  the  city  owning  said  line  of 
railway ;  and  the  mayor  of  said  city,  within  ten  days  after  the  receipt 
of  such  notice,  is  hereby  authorized  and  required  to  issue  his  procla- 
mation, which  shall  state  the  price  and  terms  of  payment  of  the  pro- 
posed sale,  and  shall  declare  to  the  qualified  electors  of  said  city  the 
time  of  holding  an  election,  which  shall  be  within  twenty  days  from 
the  date  of  such  proclamation,  at  which  election  the  question  of- 
making  such  sale  shall  be  submitted  to  a  vote  of  the  qualified  electors 
of  said  city ;  said  vote  shall  be  taken  at  the  usual  place  of  holding  elec- 
tions in  each  ward  of  said  city,  and  the  ballots  j^ast  at  said  election 
shall  have  printed  or  written  thereon  the  words,  "  For  the  sale  of  the 
railroad — Yes,"  or,  "For  the  sale  of  the  railroad — No;"  and  such 
sale  shall  not  be  binding  or  take  effect  unless  the  majority  of  all  the 
ballots  cast  at  said  election  shall  have  written  or  printed  thereon  the 
words,  "  For  the  sale  of  the  railroad — Yes."  The  returns  of  said 
election  shall  be  made  to  the  city  clerk  of  said  city,  who  shall  canvass 
the  same  and  report  the  vote  to  the  common  council  of  said  city,  and 
if  a  majority  of  the  electors  voting  at  such  election  shall  have  voted 
in  favor  of  the  making  of  the  said  sale  at  the  price  and  upon  the 
terms  of  payment  proposed,  the  said  trustees  of  the  sinking  fund  are 
authorized  to  consummate  such  sale  at  the  price  and  upon  the  terms 
of  payment  contained  in  such  offer,  and  also  to  arrange  and  fix  all  the 
other  terms  and  conditions  of  said  sale,  and  formally  and  finally  to 
agree  upon  the  same  and  to  execute  a  contract  therefor.  The  mayor 
of  said  city  and  the  president  of  the  board  of  trustees  of  said  line 
of  railway  shall,  on  behalf  of  said  city,  execute  and  deliver  all 
deeds  and  other  instruments  in  writing  necessary  or  proper  fully  to 
carry  out  said  sale;  and  the  comptroller  of  said  city  shall  sign  his 
name  and  affix  the  seal  of  said  city,  and  the  secretary  of  the  board  of 
trustees  of  said  line  of  railway  shall  sign  his  name  and  affix  the  seal  of 
said  board  of  trustees  to  all  deeds  and  writing  in  attestation  thereof; 
provided,  that  only  one  election  shall  be  held  under  the  provisions  of 
this  act.  If  at  any  such  election  the  proposed  sale,  as  submitted, 
receives  a  majority  of  the  votes  cast,  then  the  sale  shall  be  carried  into 
effect  as  above  provided. 

[9870]  S  3-  To  enable  said  trustees  of  the  sinking  fund  to  arrange 
the  terms  of  the  payment  of  the  purchase  money,  and  to  enable  them 
to  carry  out  any  such  sale,  they  hereby  are  authorized  to  issue  the 
registered  and  coupon  consolidated  sinking  fund  bonds  of  said  city  in 
such  sums  and  denominations  as  they  may  find  expedient  or  necessary 
in  retiring  and  refunding  the  outstanding  bonds  of  said  city  which  are 
issued  for  the  construction  and  completion  of  said  line  of  railway,  and 
for  that  purpose  the  said  trustees  of  the  sinking  fund  are  authorized 
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and  empowered  to  execute,  sell  or  exchange  said  bonds  in  such  manner 
and  form  as  said  trustees  may  determine. 

[98711  §  4.     That  section  27 29^:  of  the  Revised  Statutes  of  Ohio,  as  Repeal, 
passed  January  29,  1885,  {82  O.  L.,  10),  be  and  the  same  is  hereby 
repealed. 

§  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage.  ^ 

An  Act  supplementary  to  the  act  relating  to  cities  of  the  first  class,  hamng 
a,  population  exceeding  one  hundred  and  fifty  thousand  inhabitants, 
passed  May  4,  1869. 

(Passed  and  took  effect  Maich  8,  1889 :  86  v.  67.] 

[9872]  §  1 .     Be  a  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Authorinng 
That  the  board  of  trustees  of  the  railway,  appointed  under  the  provis-  ilale"f  riiwl"'* 
ions  of  the  act  to  which  this  act  is  supplementary,  be,  and  they  are  '■»  certain  citie*. 
hereby  authorized,  with  the  approval  of  a  majority  of  the  board  of 
trustees  of  the  sinking  fund  of  the  city  owning  said  railway,  to  agree 
with  the  lessees  of  said  railway  to  extend  the  time  granted  in  the  lease 
thereof  for  such  length  of  time,  upon  such  terms  and  conditions  as 
shall  be  fixed  and  provided  by  the  trustees  of  said  railway  and  the 
trustees  of  the  sinking  fund  of  said  city ;  provided,  however,  that  the 
rental,  after  the  expiration  of  the  present  lease,  shall  not  be  less  than 
$1,250,000  per  annum;  and  provided  further,  that  the  said  extension 
of  lease  shall  be  made  within  three  years  from  the  passage  of  this  act. 

[9873]  §  2.  Said  trustees  of  the  sinking  fund  are  hereby  author-  Bond*, 
ized  by  a  proper  indorsement  or  stamping  on  the  bonds  and  coupons 
thereof,  issued  under  the  act  to  which  this  is  supplementary,  to  agree 
to  extend  the  time  of  payment  of  said  bonds  for  a  period  not  to  exceed 
forty  years  from  the  maturity  thereof,  uf)on  the  holders  of  such  por- 
tions of  said  bonds,  as  said  trustees  may  agree  with,  agreeing  to  re- 
duce the  interest  thereon  to  such  rate  as  said  trustees  shall  fix,  not  ex- 
ceeding four  per  cent,  per  annum ;  and  said  trustees  are  hereby  fur- 
ther authorized  to  cause  to  be  engraved,  printed  and  attached  to  said 
bonds  such  additional  coupons,  as  may  be  necessary  to  evidence  the 
interest  to  be  paid  for  the  extended  time  of  payment  of  said  bonds,  and 
they  are  hereby  clothed  with  the  said  [same  ?]  powers,  so  far  as  appli- 
cable, as  they  may  have  in  refunding  the  bonded  debt  of  said  city. 

§  3.     That  this  act  shall  take  effect  from  and  after  its  passage. 

COLUMBUS  AND  MAVSVILI.E  RAILROAD. 

An  Act  to  grant  the  right  of  way  through  the  lands  of  the  central  insane 
asylum  at  Columbus  to  Columbus  and  Maysville  railroad  company. 

(Passed  and  took  effect  April  20.  1S81:  78  v.  394;  amended  April  19,  1883:  80  v.  313.1 

[9874]  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Sale  "ff JJ***"^ 
That  on  the  payment  into  the  state  treasury  by  the  Columbus  and  Mays-  u"d?         "* 
ville  railroad  company  of  not  less  than  the  sum  of  four  hundred  dollars 
($400)  per  acre,  for  certain  tracts  of  land,  and  upon  the  execution  of  a 
contract  by  said  company  in  accordance  with  section  two  (2)  of  this 
act,  the  goverrior  be  and  he  is  hereby  authorized  and  required,  by 
proper  deed,  to  convey  in  fee,  subject  to  the  right  of  way  across  the  * 
grounds  and  track  as  provided  in  section  two  (2)  of  this  act,  to  the 
said  Columbus  and  Maysville  railroad  company  and  its  assigns,  the 
tracts  of  land  described  as  follows:    Situated  in  Franklin  county. 
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Ohio,  beginning  on  the  cast  line  of  the  old  state  quarry  track  [tract] 
fifty  feet  north  of  the  center  line  of  the  Columbus  and  Xenia  railroad 
as  now  constructed,  and  running  in  a  northerly  direction  to  the  Cin- 
cinnati, Springfield  and  Columbus  railroad,  as  now  constructed,  thence 
running  in  a  course  south  of  west,  in  a  direct  line  parallel  to  the  said 
Cincinnati,  Springfield  and  Columbus  railroad  to  the  north  line  of  the 
right  of  way  of  the  Columbus  and  Xenia  railroad  to  the  place  of  be- 
ginning, said  tract  containing  five  acres,  more  or  less,  said  parcel  of 
land  being  a  part  of  the  old  state  quarry  tract ;  and  also  a  strip  of  land 
in  said  Franklin  county,  Ohio,  not  exceeding  one  hundred  feet  wide, 
beginning  fifty  feet  south  of  the  center  line  of  the  Columbus  and 
Xenia  railroad,  as  now  constructed,  and  thence  running  by  a  course 
parallel  to  the  said  Cincinnati,  Springfield  and  Columbus  railroad  to  a 
point  in  the  west  line  of  the  lands  of  the  Columbus  asylum  for  the  in- 
sane, containing  one  acre,  more  or  less,  the  quantity  in  each  case  to 
be  ascertained  by  actual  measurement ;  provided,  that  if  the  governor 
shall  think  it  [to  ?]  the  interest  of  the  state  not  to  convey  the  said  five 
acres,  he  shall  convey  only  so  much  of  it  as  is  necessary  for  the  right 


Railroad  com- 
pany to  construct 
and  maintain 
switch  to  asylum. 


To  maintain  plat- 
forms for  passen- 
gers and  freight. 


Rate  of  freight, 

etc. 


Right*  reserved. 


of  way  of  said  railroad.      [As  amended  April  19,  1883,  80  v.  213.! 

[9875]  §  2.  That  the  trustees  of  the  Columbus  asylum  for  tne  m- 
sane  be  and  they  are  hereby  directed  to  designate  a  route  for  the  lo- 
cation of  a  railroad  switch  from  the  said  Columbus  and  Maysville  railroad 
track  to  the  gas  factory  of  said  asylum,  and  the  Columbus  and  Maysville 
railroad  company  shall  construct  and  maintain  said  switch  for  the  suit- 
able delivery  of  freights  on  said  track.  The  Columbus  and  Maysville 
railroad  company  shall  construct  and  maintain  suitable  platforms  and 
station  on  their  main  line  for  freight  and  passengers  at  such  point  on 
the  said  asylum  grounds  as  may  be  designated  by  the  trustees  of 
said  asylum,  and  in  consideration  of  the  said  Columbus  and  Maysville 
railroad  company  constructing  and  maintaining  said  switches  and  sta- 
tion, the  right  of  way  for  said  switch  and  station  is  hereby  granted  to 
said  railroad  company  without  further  consideration ;  and  in  further 
consideration  of  said  right  of  way,  the  said  Columbus  and  Maysville 
railroad  company  shall  deliver  all  heavy  freights,  in  car  load  lots,  from 
the  city  of  Columbus  on  said  switch  as  may  be  directed  by  the  asylum 
trustees,  at  a  rate  not  exceeding  fifteen  cents  per  ton,  and  the  com- 
pany shall  be  at  all  expense  of  transfer  from  other  roads  at  Columbus, 
and  the  stone  and  coal  delivered  on  said  switch  under  this  contract, 
shall  be  unloaded  into  the  gas  house  or  in  chutes  for  re-loading  into 
wagons.  The  right  of  way  herein  granted  shall  continue  only  so  long 
as  the  stipulations  herein  named  are  faithfully  complied  with  on  the 
part  of  said  Columbus  and  Maysville  railroad  company,  and  the  state 
reserves  to  itself  the  right  of  way  at  such  point  as  the  asylum  trustees 
may  determine,  across  the  track  and  grounds  of  said  railroad  company 
free  of  charge,  for  the  purpose  of  constructing  a  switch  to  any  other 
raihroad,  and  the  state  reserves  the  right  to  make  arrangements  with 
any  other  road  to  deliver  freights  whenever  it  is  in  the  interest  of  the 
state  to  do  so;  provided,  if  said  Columbus  and  Maysville  railroad  com- 
pany fails  to  complete  its  line  of  road  in  two  years  from  the  passage  of 
this  act,  this  contract  shall  be  null  and  void.  [As  amended  April  19, 
1883,  80  V.  213.] 

§  3.  This  act  shall  be  in  force  from  and  after  its  passage. 
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CHAPTER  42. 


RECORDS,   EFFECT   OF,  ETC. 


Sbction 

9876.  J  ■  C.  Symmes  or  heirs  to  deliver  certain 

field  notes  on  oath.       ' 

9877.  Same  to  be  recorded  in  certain  counties ; 

certified  copies ;  evidence. 

9878.  Copies  of  the  record  of  Nf  iami  Purchase 

good  evidence  in  court. 

9879.  Ceruin  counties  may  procure  copies  ol 

surveys,  etc.,  in  Virginia  military  dis- 
trict. 

9880.  Copies  to  be  compared  with  originals. 

9881.  Books     deposited     w^*h      recorder     of 

county. 
9881.     Fees. 
9883.     Original   papers  of   Connecticut    Land 


Section 

Company;  certain  counties  may  pro- 
cure copies. 

Deposit  of  same  in  recorder's  office. 

Copies  to  be  evidence. 

Fulton  county  authorized  to  purchase 
abstracts,  etc.,  to  complete  wills,  rec- 
ords, etc. 

Same  to  be  evidence,  when. 

Auglaize  county  authorized  to  tran- 
scribe certain  records, 

9889.  Cost,  etc. 

9890.  Effect  as  evidence. 

9891.  Same. 


9884. 
9885. 
9886. 


9887. 
9888. 


An  Act  for  the  preservation  of  the  original  field  notes  of  Symmes^  pur- 
chase. 


[Passed  January  1,  i8zi :  9  v,  6,  Chase,  p.  750.) 


nes  or 
,  to  de- 


[98761  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  ^-^c.  Symme^  ^^ 
That  John  Cleves  Symmes,  esq.  or  his  heirs,  executors,  o/  adminis-  livc" certain'seid 
trators,  be  requested  to  deliver  on  oath  all  and  singular  the  original  no«e«  on  oath, 
field  notes  and  papers  of  the  Miami  purchase,  so  called,  now  in  his 
possession  or  within  his  contract,  to  the  persons  hereinafter  named. 

[98771  §  2.     Be  it  further  enacted,  That  the  recorders  of  the  coun-  JJ[^''<;fJed''i|J'ccr- 
ties  of  Hamilton,  Butler  and  Warren,  are  hereby  authorized  and  re-  tai'n'count'ies'^"a 
quired,  on  condition  that  the  said  John  Cleves  Symmes,  his  heirs,  "he'reM  to*"" 
executors,  or  administrators,  will  consent  to  the  same,  to  record  the  be  admitted  as  evi 
said  field  notes  and  papers  in  his  possession,  concerning  the  surveys  cm*. 
of  the  purchase  aforesaid,  in  each  of  the  records  of  said  county,  which 
record  or  a  duly  certified  copy  thereof  shall  be  admitted  as  evidence 
in  any  court  in  this  state,  in  all  cas^s  where  the  original  field  notes 
aforesaid  would  be  legal  evidence. 

§3.     {Obsolete.] 

An  Act  to  perpetuate  evidence  of  the  original  field  notes  of  the  Miami  Pur- 
chase. 

[Passed  January  5,  1814 :   la  v.  31,  Chase,  p.  825.] 

Whereas  it  has  been  represented  to  this  legislature  that  the  original 
field  notes  of  the  survey  of  the  tract  of  land  commonly  called  the 
Miami  purchase,  situate  between  the  two  Miami  rivers,  have  been 
accidentally  i  destroyed  by  fire,  and  that  great  inconveniencies  have 
arissn  and  are  likely  to  arise  in  consequence  thereof;  and  also,  that 
there  are  correct  copies  of  the  said  field  notes  now  in  the  possession  of 
sundry  persons  residing  on  or  near  the  said  lands,  which  copies  are 
in  a  perishable  condition :  Therefore,  for  the  purpose  of  perpetuating 
the  evidence  of  the  said  field  notes,  and  for  removing  the  inconveni- 
encies aforesaid, 
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§  I.  [Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio.] 
Provides  for  the  appointment  of  three  commissioners  to  carry  out  the 
purpose  contemplated  in  the  preamble.] 

§  2.     [Meeting  of  commissioners,  collection  of  copies  of  original 
surveys,  examination   of  witnesses  touching  validity   of  the    same, 
recording  same,  and  compensation  therefor.] 
Copies  of  the  [9878]  §  3.     Be  it  further  enacted.  That  certified  copies  of  the  rec- 

dence'*if'2^urt'  °'^"*»  ^°  "lade  as  aforesaid,  shall  be  admitted  as  legal  evidence  in  all 
courts  of  judicature  in  this  state,  in  all  cases  where  the  original  field 
notes  aforesaid  would  be  legal  evidence. 

§§  4  and  5.  [Oath  of  commissioners  and  compensation  of  commis- 
sioners and  witnesses.] 

An  Act  to  authorize  copies  of  entries  and  surveys  to  be  made  in  tht  Virgtma 

military  district. 

[Passed  February  14,  1848 :  46  v,  50^  Curwen,  p.  1403.] 

Authority  given         [9879]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
miMiOTw!*™*       ^'^^^  ^^^  county  commissioners  of  any  county  in  this  state,  in  whole 
or  in  part  in  the  Virginia  Military  District,  be  and  they  are  hereby  au- 
thorized and  empowered  to  procure,  whenever  they  deem  proper,  the 
necessary  books,  and  to  contract  with  any  person  or  persons  for  tran- 
scribing and  recording  therein  any  and  all  of  the  entries  and  surveys  ot 
any  and  all  tracts  or  parcels  of  land  in  said  district,  either  in  whole  or 
in  part  in  any  such  county,  including  accurate  plats  thereof. 
Copies  compared        [9880]  §  2.     That  the  Said  entries,  surveys  and  plats,   when  so 
witii  originals.       made  and  transcribed,  shall  be  carefully  compared  with  the  originals, 
by  the  surveyor  of  the  Virginia  Military  Land  District,  who  shall  cer- 
tify in  said  book,  at  the  end  of  said  record,  that  the  entries,  surveys 
and  plats  are  truly  taken,  and  copied  from  the  originals  in  his  office, 
which  certificate  shall  be  under  the  seal  of  his  office. 
Books  deporited         [9881]  §  3.     That  the  said  book  or  books  containing  the  efntries, 
with  recorder  of     surveys  and  plats  aforesaid,  shall  be  deposited  and  remain  in  the  office 
county.  ^j-  jj^g  recorder  of  the  proper  county,  and  said  records  and  all  copies 

thereof,  certified  by  the  recorder  of  the  proper  county,  under  his  seal 
of  office,  to  be  true  and  correct  copies  from  said  record  book,  shall 
be  received  in  evidence  in  all  courts  and  places  in  the  same  manner, 
and  shall  have  the  same  force  and  effect  that  the  original  entries,  sur- 
veys and  plats,  or  copies  thereof  would  have :  Proi<ided,  That  any  per- 
son interested  may  impeach  the  correctness  of  said  record,  so  depos- 
ited in  the  recorder's  office,  or  copies  therefrom,  by  competent  proof. 
Fee*.  [9882]  §  4.     That  the  recorder  of  the  proper  county  shall,  on  de- 

mand of  any  person,  make  and  furnish  copies  of  any  entry,  survey 
and  plat  from  said  record  duly  certified,  and  he  shall  be  entitled  to 
demand  and  receive  therefor  the  sum  of  ten  cents  for  every  hundred 
words  contained  in  the  body  of  said  copy,  together  with  twenty-five 
cents  for  his  certificate  thereto  under  seal,  and  twenty-five  cents  for 
each  plat  with  said  copy. 

8  5.     [Relates  to  surveyor's  compensation.] 

§  6.  [Provides  that  all  expenses,  fees,  etc.,  as  to  making,  certifying, 
etc.,  said  record  shall  be  paid  by  the  proper  county.] 
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An  Act  to  authorize  the  commissioners  of  certain  counties  herein  named  to 
copy  the  papers  of  the  Connecticut  Land  Company. 

[Passed  and  took  effect  March  39,  1865:  63  v,  67.] 

[9883J  §  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Original  papers  of 
That  the  county  commissioners  of  the  counties  of  Ashtabula,  Cuya-  ConTpaii'ycopied'w 
hoga,  Geauga,  Lake,   Lorain,   Mahoning,  Medina,  Portage,  Summit "  '•"'''• 
and  Trumbull,  or  any  of  them,  are  hereby  authorized  and  empowered 
to  employ  a  competent  person  to  copy,  in  a  suitable  book  or  books  to 
be  procured  for  that  purpose,  such  of  the  papers  of  the  Connecticut 
Land  Conipany,  so  called,  as  may  be  deemed  of  public  utility,  and  to 
procure  as  many  of  the  original  papers  as  can  be  obtamed,  and  the 
cost  thereof  shall  be  paid  out  of  the  treasury  of  the  several  counties 
uniting  to  procure  such  copies  and  original  papers,  in  such  proportion 
as  shall  have  been  agreed  upon  in  advance  by  the  commissioners  so 
uniting. 

[9884]  §  2.     That  the  book  or  books  copied  as  in  the  first  section  Deposited  in  re- 
mentioned  duly  certified  by  the  person  making  the  copy,  and  the  co'd"''  office- 
original  papers  shall  be  deposited  in  the  recorder's  office  of  Cuyahoga 
county  for  safe. keeping,  and  one  copy  of  such  book  or  books  shall  be 
made  for  each  of  the  counties  uniting  to  procure  the  same,  to  be  paid 
for  as  provided  in  first  section  to  be  placed  in  the  recorder's  office. 

[9885J  §  3.     That  a  certified  copy  by  the  recorder  of  the  county  ^opiet  endenec 
where  either  of  said  copies  have  [has]  been  deposited,  with  his  seal  of 
office  thereunto  annexed,  shall  ht  prima  facie  evidence  of  the  existence 
of  such  paper,  and  that  the  same  is  a  true  copy  thereof. 

§  4.     This  act  shall  take  effect  from  its  passage. 

An  Act  to  authorize  the  commissioners  of  the  county  of  Fulton,  Ohio,  to 
issue  bonds  for  the  purchase  of  abstracts  of  titles  and  syllabus  of  wills 
to  complete  the  records  of  the  county.  ' 

[Passed  and  took  effect  March  30,  x88o:  77  v.  355,  363.] 

[9886]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  [Fulton  county 
That  the  commissioners  of  the  county  of  Fulton,  state  of  Ohio,  are  *'"*'  «cord,  etcj 
hereby  authorized  to  purchase  of  E.  L.  Barbor  the  abstracts  of  titles, 
syllabus  of  wills,  and  other  matters  in  his  possession  to  complete  the 
records  of  said  county ;  and  the  commissioners  may  issue  the  bonds 
of  said  county  in  amount  not  to  exceed  seven  thousand  dollars ;  said 
bonds  to  be  in  sums  of  not  less  than  one  hundred,  nor  more  than  five 
hundred  dollars,  and  bearing  interest  at  six  percent.,  payable  annu- 
ally, and  to  be  sold  at  not  less  than  par  value. 

[9887]  §  2.     Said  abstract  of  titles  and  syllabus  of  wills  shall,  in  [Evidence,  wh*«.i 
the  absence  of  other  and  stronger  proof,  be  taken  and  held  to  be  prima 
facie  evidence  in  all  questions  of  title  relating  thereto. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorize  the  commissioners  of  Auglaize  county  to  cause  certain 
judicial  records  to  be  transcribed,  and  to  declare  the  effect  and  authority, 
to  be  given  to  certain  transcripts  of  deeds  from  other  counties  heretofore 
made. 

[Passed  and  took  effect  January  a8,  x88i :  78  v,  313.] 

[9888]  §  I.    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  (Augiai»e  county 
That  the  commissioners  of  Auglaize  county  be  and  are  hereby  author-  lainrecotdsfi"" 
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ized  to  cause  to  be  transcribed  from  the  records  of  the  courts  of  com- 
mon pleas  and  supreme  court  of  the  counties  of  Darke,  Allen  and 
Mercfer,  or  either  of  them,  the  proceedings  in  all  causes  which  were 
pending  and  determined  in  the  courts  of  the  said  counties,  which 
'concern  or  affect  the  title  to  any  real  estate  which  was  originally  in  said 
counties,  and  which  by  the  erection  of  the  new  county  of  Auglaize 
were  cut  off  and  are  included  within  the  limits  of  the  said  county  of 
Auglaize. 

(Cost,  etc.)  [9889]  §  2.     The  said  commissioners  are  authorized  to  employ  any 

competent  person  qt  persons  to  make  these  transcripts,  who  shall 
receive  from  the  county  treasury  of  Auglaize  county  as  compensation, 
any  sum  to  be  agreed  upon,  not  to  e.xceed  the  fees  to  which  the  clerk 
is  entitled  for  like  services. 

IE«fect  u ««-  [9890]  §  3.     The  transcripts  so  made,  duly  compared  and  certified 

deiice.j  jjy  jj^g  person  making  such  transcripts,  shall  be  filed  in  the  office  of  the 

clerk  of  Auglaize  county,  and  shall  have  the  same  force  and  effect,  and 
be  as  competent  as  evidence  and  for  all  purposes  as  if  the  said  proceed- 
ings had  been  originally  commenced  and  prosecuted  in  the  said  county 
of  Auglaize. 

[Saae.]  [9891]  S^  4.     The  transcripts  of  deeds  and  mortgages  and  leases, 

heretofore  made  under  the  direction  of- the  county  commissioners  of 
Auglaize  county  from  the  counties  of  Mercer  and  Allen,  and  now  in 
the  recorder's  office  of  Auglaize  county,  are  hereby  declared  compe- 
tent for  every  purpose,  as  if  originally  recorded  in  Auglaize  county, 
and  fulPfaith  and  credit  are  to  be*  given  to  them  as  though  originally 
recorded  in  Auglaize  county. 
§  5.     This  act  shall  take  effect  from  and  after  its  passage. 
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CHAPTER  43. 

I 

RELIGIOUS   SOCIETIES. 


Shctiom  I  Section 

989a,    Lands  to  descend  in  trust.  I  9894.    Legal  title  to  religious  societies'  lands. 

9893.     Trustees  may  sue  and  be  sued.  | 

An  Act  securing  to  religious  societies  a  perpetuity  of  title  to  lands  and  tene- 
ments, conveyed  in  trust  for  meeting-houses,  burytng-grounds  or  residtnee 
for  preachers. 

[Passed  January  3,  1825:  33  v.  9;  Chase,  p.  1460;  Curwen,  p.  2347.] 

Lands  to  descend        [9892]  §1.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
u  trust.  'Y\\2X  all  lands  and  tenements  not  exceeding  twenty  acres  that  have 

been,  or  hereafter  may  be  conveyed  by  devise,  purchase  or  otherwise 
to  any  person  or  persons  as  trustee  or  trustees  in  trust  for  the  use  of 
any  religious  society  within  this  state,  either  for  a  meeting  house, 
burying  ground  or  residence  for  their  preacher,  shall  descend  with  the 
improvements  and  appurtenances,  in  perpetual  succession  in  trust  to 
such  trustee  or  trustees  as  shall  from  time  to  time  be  elected  or  ap- 


Ad.  law,  87  V.  56. 


\  [989SJ.    Cited  and  discussed  in  Mannix  v.  Purcell,  46  O.  S.  101. 
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pointed  by  any  such  religious  society,  according  to  the  rules  and  regu- 
lations of  such  society  respectively. 

[98J)3]  §  2.     That  the  trustee  or  trustees  for  the  time  being,  of  any  Trustees  may  »ue 
rehgious  society  aforesaid,  shall  have  the  same  power  to  defend  and  *"'*  *"  "'"'• 
prosecute  suits  at  law  or  in  equity,  and  do  all  other  acts  for  the  protec- 
tion, improvement  and  preservation  of  said  property,  as  individuals 
may  do  in  relation  to  their  individual  property. 


An  Act  to  amend  the  several  acts  in  relation  to  incorporated  religious  so- 

societies. 

(Pasted  March  33,  1850 :  48  v.  71,  Curwen,  p.  ismO 

[9894]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  ^I^^^'^m 
That  whenever  any  property  has  been,  or  may  be,  conveyed  in  trust  lands, 
for  the  use  of  any  religious  society,  church  or  association,  whether 
incorporated  or  not,  the  property  so  conveyed  shall  be  held  by  the 
trustee  or  trustees,  so  appointed,  and  their  successors,  appointed  as 
provided  in  the  instrument  creating  such  trust,  or  in  case  no  provision 
is  made  in  such  instrument,  then  by  such  successor  or  successors,  as 
may  be  appointed  by  any  competent  court ;  but  no  person  shall  be 
elected  or  appointed  by  such  society,  church  or  association,  to  act 
as  trustees,  to  the  exclusion  of  any  trustee  or  trustees,  appointed  as 
aforesaid. 
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Subdivision  I.    Gknkrallv. 


Skctioh 

9895.    When  county  commissioners  may  con- 
demn material  for  road  purposes. 

Findings  may  be  appealed  from. 

Proceedings  in  proDate  court. 

How  notice  given. 

Costs ;  how  paid. 

Highways  along  state  line. 

Statutory  provisions  governing  same. 

Avenue  companies  in  certain  counties; 
may  appropriate  land. 


9896. 

9898. 

9899- 
9900. 
9901. 
990a. 


Section 

9903.    May  erect  toll-gates. 


9904- 


9905- 

9906. 

9907- 
9908. 

9909- 


Transfer  of  Western  Reserve  and  Han- 
mee  road  to  Wood  and  Sandusky 
counties. 

Powers  of  commissioners  over  said 
road. 

Mode  of  control  and  repair  of  same. 

Acceptance  of  transfer. 

Transfer  of  part  of  to  city  of  Fremont. 

Improvement  and  repair  of  same. 


SuBDrvisioN  II.    In  Certain  Counties. 


Auglaize,  Brown,  Butler,  Clinton,  Fair- 
riELD,  Ross,  and  Warren. 


9910. 


99" 

99«3. 
99'4. 
99«S. 


Commissioners  of  certain  counties  may 
purchase  toll-roads. 

If  popular  vote  in  favor  of  pnrchate, 
appraisers  to  be  appointed. 

If  report  satisfactory,  proposition  to  be 
submittted  to  road  companies. 

Bonds  may  be  issued  to  pay  for  roads. 

Fees. 

Sale  of  part  of  road  not  to  affect  corpo- 
ration. 


Clarke,  Franklin,  Greene,  Miami,  Picka- 
way, AND  Pike. 

99r6.    Certain   counties    may    purchase    toll- 
roads. 

9917.  If  ^the  commissioners  and  road  compa- 

nies agree  on  price,  the  question  of 
purchase  shall  be  submitted  to  popular 
vote. 

9918.  Bonds  may  be  issued  to  pay  for  roads. 

9919.  Fees. 

9990.  Sale  of  part  of  road  not  to  affect  corpo- 

ration. 

9991.  The  roads  purchased  to  be  free. 


{  [98S3]    Cited  and  discussed  in  Mtinuix  v.  Purttll,  46  O.  S.  lo*. 
VOL.   11—53 
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Fairpisld,  Grbkns,  AMD  Pickaway, 
Sbction 

9933.    Commiuioners  may  purchase  toll-roads. 
9933.     Appraisers;  appointment^  duties,  etc. 
9904.    Proposition  to  purchase  lo  be  subaittcd 

to  companies;  purchased  rpa^s  tq  be 

free. 
99«S-     Bondv  tax,  etc. 
9Qa£.     Fees. 
9997.    Sale  of  part  of  r«ad,  effect  of. 

Gbauga  and  Lakb. 

99s8.    Office  of  township  supervisor  in,  created. 
9939.    May  be  removed  for  neglect  or  mal- 
feasance. 

9930.  Duties. 

9931.  Guide  boards. 

9933.  When  supervisor  shall  order  out  persons 
liable  to  perform  labor. 

9933.  Portions  of  work  may  be  let  by  con- 

tract; bond. 

9934.  Accounts  to  be  kept  by  supervisor. 

9935.  When  funds  to  be  turned  over  to  suc- 

cessor. 

9936.  Examination   of  accounts  of  treasurer 

and  supervisor  by  trustees. 

9937.  Tools  and  implements  to  be  purchased 

bv  trustees. 

9938.  Sidewalks  and  foot  bridges. 

9939.  Compensation  of  supervisors. 
994a    Levy  by  trustees. 

MONTCOMBRV  AND  WaRKBN. 

9941.  Commissioners  of  certain  other  counties 
may  also  purchase  toll-roads. 

994a.  Appraisers  to  be  appointed ;  their 
duties. 

9943.  If  report  approved,  the  commissioners 

may  buy,  and  issue  bonds  to  pay  there- 
for; new  appraisers  may  be  appointed; 
rates  of  toll  if  roads  not  purchased.  ^ 

9944.  Tax  to  pay  for  roads  and  keep  same  in 

repair. 

9945.  Fees  of  appraisers. 

Atmbns. 

9946.  Commissioners  may  construct  free  turn- 

pikes. 

Columbiana. 

9947.  Commissioners     may    straighten    and 

change  roads ;  plats ;  damage^  etc. 

Dbfiancb. 

99i^  Additional  levy  for  road  and.  bcidge  pur- 
poses. 

9949.  Statutory  provisions. 

Gallia. 

9950.  Additional  tax  for  repair  of  roads. 
99^    Private  contracts  for  right  of  way,  etc.; 

survey  and  plats. 

Hamilton. 

9953.  Additional  road  tax  in  townships  and 
villages. 

9953.  Labor  on  highways;  certificates  to  be 

received  for  roaa  tax,  etc. 

Harrison. 

9954.  Trustees  of  townships  may  coQstruct 

free  turnpikes. 

9955.  How  long  levy  for  may  continue. 

Hbnrt. 

9956.  Commissioners  may  Improv*  Btote  and 

county  roads. 

9957.  >VidtK  of  roAds.  etc 
9958..    Bonds,  etc. 
9959.    Subscriptions  in  aid  of 
996a    How  money  expended. 


^Sbction 

*996i.     Submission  to  vote  of  townmhiD. 

9961.    Where  vote  ia  against,  towoaaip  iv  tm» 

empt. 
9963.    Subsequent  elections. 
99!^.    Purchase  of.  land  for  road    purpoeai| 

f ravel,  etc.;  ditches  to  drain  gravd 
eds. 
9965.    Appropriation  of  land  when  it  can  not 

be  purchased. 
9tf6.    Taking  effect. 

Highland. 

9967.  Commissioners  may  appMot  freehoUers 

to  locate  turnpike  roads. 

9968.  Rules  governing  construction  of  roads. 
5^69.     Surveyor,  civil  engineer,  and  right  of 

way. 

997a.    Proceedings  to  procure  rieht  of  way. 

9971.    Donations  and  contracts  tnat  may  be  re- 
quired. 

9973.     Annual  levy  for  turnpikes. 

9973.  Exemptions,  and  issue  of  bonds, 

9974.  Accounts   required,   and    bow   money 

paid  out. 

9975.  Letting  contracts. 

9976.  Where  work  to  commence,  and   how 

paid  for. 
9S^7.    Compensation  of  officers. 

9978.  Roaa  taxes;  how  they  may  be  wprlced. 

9979.  Penalty  for  non-compUaace  witA   piot 

visions  of  last  section. 


HoCKtHG. 

9980.  Commissioners  may  purchase  tcdl-roads; 

vole  for  same,  etc. 

9981.  Appraisers ;  oath,  duties,  etc.;  purchase 

within  two  years. 
9983.     Proposition  to  purchase  to  be  submitted 
to  company ;  roads  to  be  free. 

9983.  Bond  to  pay  for  roads. 

9984.  Compensation  of  appraisers. 

9985.  Taking  effect. 

Jbppebson. 

9986.  Townships  to  elect   road   superintend- 

ents; duties. 
P987.     Bids  to  keep  roads  in  repair,  etc.;  bond. 

9988.  Roads  diviacd  into  sections. 

9989.  Contractors;  notes  of  agreements,  etc; 

failure  to  keep  road  in  repair. 

9990.  Inspection  of  roads  by  superintendent. 

9991.  Tax  for  such  repairs,  etc. 

9993.     Surrender  of  contracts,  when  'ttftttdt^ 
etc. 

9993.  Kejcction.  of  bids. 

9994.  Superintendent's  accounts. 
99^5.     Penalty  for  neglect  of  duty. 

9996.  Statutory  provisions. 

9997.  Taking  effect. 

LoCAib 

9998.  Owners  of  land  abutting  may  flBBce  off 

ditches  along  improved   roads,  when; 
repair  of  ditches,  etc. 

9999.  Failure  to  keep  ditches  in  repair;  pen- 

alty. 
toopoh    Duties  of  road  supervisors  enlacged. 

Mbdina. 

xoooi.    Road  districts. 

xoooa.    Levy  for  same ;  turnpike  supcrinteadi 
eut,  duties,  etc. 

NOBLK. 

10003.  Damages  allowed  land-ownecs  to  bB- 

paid  from  special  roajd  fanii. 

Ottawa. 

10004.  Townships  of,  may  construct  free 

iMkea. 
10Q05.    Tax  for  improving  highways. 
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PlCKAWAV. 
SCCTION 

MUtt    CornmisMonen  may  complMt  and'  im> 

Erove  turnpikes   and    other   roaiis; 
onds. 

Pike. 

iaix>7.    Commissioner*     may    purchase     cotl- 

roads. 
loooS.    Appraisers. 
10009.    Omtb;  appraisvmeBti 


SECTION' 

IODIC.  Purchase  of  roads. 

looir.  Bonds, 

1001  a<  Fees. 

10013.  Seccions'9916  to  9921  inoperative  In. 

Washihcton. 

100141 '  Contmissieners  may  straighten  antf> 
change  roads;  surveys  and  plats; 
damages;  approprialioa(  cost*. 


SUBDIVISION   r.      GENERALLY. 

An  Alt  to  authorize  boards  0/ county  commissioners  to  procure,,  by  purchase 
or  otherwise,  material  for  road  purposes. 

[Passed  and  took  effect  April  15,  1889:  86  v.  338^ 

[9895]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  when  county 
That  whenever  the  board  of  county  commissioners  of  any  county  in  "^"o^dem" 
this  state  are  unable  to  purchase  of  or  contract  with  the  owner  or  material  for  road 
owners  of  any  gravel  bank  or  gravel  bed,  or  other  deposit  of  gravel,  p""p°***- 
or  th«  owner  or  owners  of  any  stone,  timber  or  other  material  in  the 
judgment  of  such  board  of  county  commissioners  necessary  for  the 
construction  or  repair  of  any  road  or  highway  within  the  said  county, 
upon  fair  and  equitable  terms,  or  in  case  the  owner  or  owners  refuse 
to  sell  or  contract  with  the  county  commissioners  of  any  such  county 
for  the  sale  of  such  material,  on  such  board  of  county  commissioners 
agreeing  to  allow  a  reasonable  [compensation]  therefor,  then  such 
board  of  county  commissioners  are  authorized  and  hereby  empowered 
to  condemn  and  appropriate  for  public  use  said  material  in  such  quan- 
tities as,  in  the  judgment  of  said  board  of  commissioners,  the  public 
needs  may  require,  allowing  the  owners  therefor  a  just  and  equitable 
compensation  for  the  same. 

[9896]  §  2.  An  appeal  from  the  amount  of  compensation  allowed  by  Findings  may  b« 
any  such  board  of  county  commissioners,  for  the  payment  of  [for?]  any  »ppe«ie<i  f'om. 
material  condemned  and  appropriated  as  aforesaid  for  public  use,  shall 
be  allowed  to  the  probate  court  of  the  county,  which  appeal  shall  be 
perfected  and  docketed  in  the  mode  prescribed  in  sections  4689  and 
4690  of  the  Revised  Statutes  of  Ohio,  except  that  the  appellants 
^lall  be  the  plaintiff  and  the  board  of  county  commissioners  the  de- 
fendant. 

[9897]  §  3.  Upon  such  appeal,  the  probate  court  shall  confine  Proceeding*  in 
itself  to  the  question  of  compensation  presented  by  it,  and  shall  forth-  p™"*"*  '""f*- 
with,  after  the  docketing  thereof,  cause  a  jury  of  twelve  men  to  be 
selected  and  returned  by  the  sheriff  and  clerk  of  the  county,  as  pro- 
vided by  law,  and  shall  issue  a  venire,  commanding  them  to  appear  in 
court  on  the  day  and  hour  named  in  the  venire,  which  shall  not  be 
later  than  ten  days  from  its  date,  and  sworn  as  jurors  upon  the  trial 
of  such  claim.  . 

[9898]  §  4.  The  probate  court  shall  cause  a  notice  to  be  served  How  notice  giv«a 
upon  the  appellant  and  upon  the  board  of  county  commissioners  to 
attend  at  the  time  and  place  designated  for  hearing  such  appeal,  which 
notice  shall  be  served  by  delivering  each  person  named  therein  a  copy 
thereof,  or  by  leaving  such  copy  at  his  usual  place  of  residence,  and 
and  if  any  parties  are  non-residents  of  the  county,  and  have  an  agent 
or  attorney  therein,  service  on  such  agent  or  attorney  shall  be  sufficient, 
or  such  notice  may  be  sent  to  another  county  for  service  upon  any 
party  residing  or  being  therein ;  and  if  the  appellant  is  a  non-resident, 
when  he  perfects  his  appeal,  he  shall  leave  with  the  probate  judge  the 
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name  of  an  agent  or  attorney  in  the  county  upon  whom  service  of 
such  notice  may  be  made ;  and  if  he  fail  to  do  so  no  service  upon 
him  shall  be  necessary ;  and  service  upon  a  guardian  shall  be  sufficient 
service  upon  his  ward ;  and  all  further  proceedings  upon  such  appeal, 
relating  to  challenges,  selection  of  talesmen,  oath  of  jurors  and  con- 
duct of  the  trial  shall  be  the  sjftne  as  is  prescribed  in  sections  4702  and 
4703  of  the  Revised  Statutes  ot  Ohio,  in  so  far  as  such  proceedings 
are  applicable  to  the  trial  of  the  appeal  herein  provided  for. 
Com*;  how  p«id  [9899]  §  5.  If  the  compensatiop  awarded  to  such  appellant  on 
appeal  is  not  greater  than  the  compensation  allowed  by  the  board  of 
county  commissioners,  such  appellant  shall  pay  all  the  costs  made  on 
such  appeal,  and  judgment  shall  be  entered  against  the  appellant 
therefor,  for  which  execution  shall  be  awarded ;  but  if,  upon  such  ap- 
peal, a  greater  compensation  is  awarded  than  was  awarded  by  the 
board  of  county  commissioners,  judgment  shall  be  entered  against 
said  board  of  commissioners  for  such  costs. 

§  6.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorize  boards  of  county  commissioners  of  counties  of  this  state, 
adjoining  other  states,  to  join  with  the  proper  authorities  of  counties  of 
such  other  states,  in  the  construction,  tmpro7'ement,  or  repair  of  high- 
ways,  on  or  along  the  state  line,  between  the  state  of  Ohio  and  any  ad- 
joining state. 

(Passed  and  took  cfTect  April  3.  1889:  86  v.  199] 

Highway*  «Jon.  [9900]  §  1.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohto, 

•uteiine.  That  when  it  may  be  desirable  to  lay  out.  construct  or  improve,  by 

grading,  graveling  or  macadamizing  any  state  or  county  road  on  or 
along  the  state  line,  between  the  state  of  Ohio  and  any  adjoining  state, 
the  boards  of  county  commisssioners  'of  the  several  counties  of  this 
state  adjoining  any  other  state,  are  hereby  authorized  and  empowered 
to  join  with  the  boards  of  county  commissioners  or  other  proper  au- 
thorities of  any  adjoining  counties  of  other  states,  in  the  construction 
and  improvement  in  the  manner  aforesaid  of  such  roads  above  de- 
scribed; and  said  boards  of  county  commissioners  are  hereby  au- 
thorized and  empowered  to  enter  into  contracts  jointly,  with  said 
boards  of  county  commissioners  or  other  proper  authorities  of  said 
adjoining  counties  in  adjoining  states,  for  the  construction  and  im- 
provements of  said  roads,  each  county  to  pay  such  proportion  of  the 
costs  of  said  improvement  as  shall  be  determined  and  agreed  upon 
by  and  between  said  boards  of  county  commissioners  or  other  proper 
authorities  of  such  adjoining  states,  and  the  board  of  county  commis- 
sioners of  any  such  county  in  this  state,  the  share  of  no  county  in  this 
state  to  exceed  one-half  the  entire  cost  of  said  improvement ;  but  any 
road  so  constructed  or  improved  as  above  described  shall  be  free  of 
all  tolls. 
(Statutory  pro-  [9901]  §  2.     In  the  excrcisc  of  the  powers  enumerated  and  granted 

i»mc"]' '°''"°'°*  '"^  section  one  of  this  act,  the  board  of  county  commissioners  of  any 
county  in  this  state  shall  be  governed  by  and  in  accordance  with  the 
provisions  contained  in  chapters  six,  seven  and  eight,  division  two, 
title  seven,  part  two  of  the  Revised  Statutes  of  Ohio,  and  in  all  acts 
amendatory  thereof  or  supplementary  thereto,  so  far  as  the  same  shall 
be  applicable. 
§  3.     This  act  shall  be  in  force  from  and  after  its  passage. 
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An  Act  to  authorize  the  construction  of  avenues  in  counties  containing  a  city 
of  the  second  grade  of  the  second  class. 

[Passed  and  took  effect  April  6,  1881 :  78  v.  103.) 

[9902]  §1.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Avenue  companies 
That  in  each  county  containing  a  city  of  the  second  grade  of  the  sec-  Sted  hi'«?SS^ 
end  class  companies  may  be  incorporated  for  the  purpose  of  construct-  ««»"«'»• 
ing  avenues  in  the  counties  where  they  are  organized ;  such  avenues 
shall  be  opened  not  more  than  one  hundred  feet  in  width,  at  least  sixty 
feet  of  which  shall  be  cleared  of  all  obstructions,  and  not  less  than 
thirty  feet  shall  be  made  an  artificial  road,  compound  of  stone,  gravel, 
or  other  suitable  material,  well  compacted  together,  in  such  manner  as 
to  secure  a  firm  and  substantial  road,  and  shall  not  be  less  than  one 
mile  in  length,  and  they  may  enter  upon  and  appropriate  any  lands  for  ^^  ^    ^^  ^.^^^ 
the  use  of  such  avenue,  according  to  the  provisions  of  the  statutes  lanL.*'*''"*''"*  * 
for  the  appropriation  of  private  property  by  corporations. 

[9903]  *5  2.  When  any  such  company  completes  not  less  than  one  May  erect  toU- 
mile  of  any  such  avenue  to  the  acceptance  of  the  county  commission-  '*'*'• 
ers,  or  when  the  whole  of  any  such  avenue  is  completed  to  such  accept- 
ance by  any  such  company,  the  company  may  erect  a  toll-gate  thereon 
at,  or  at  any  point  outside  of,  the  corporation  line  of  such  city  for  the 
collection  of  such  tolls  as  turnpike  conlpanies  are  allowed  by  law  to 
collect.     \As  amended  May  i,  1885  :  82  v.  209.] 

§  3.     That  this  act  shall  take  efiect  and  be  in  force  from  and  after 
its  passage.. 

An  Act  to  provide  for  the  transfer  of  the  custody  and  control  of  the  West-  ste\x9/nett,pa(t 
em  Reserve  and  Maumee  state  road  in  trust,  to  tfu  counties  through  »»°3- 
which  said  road  is  located. 

(Passed  and  toolc  effect  April  6,  1888:  85  v.  163.] 

[9904]  Si-     ^('t  enacted  by  the  Getural  Assembly  of  tlte  State  of  Ohio,  ^^^*J^  R„„ve 
That  whenever  and  as  soon  as  the  county  commissioners  of  the  counties  and  Maumee  state 
of  Sandusky  and  Wood  shall  officially  accept  and  deposit  a  certificate  J^d^wowTcoun!''^ 
to  that  effect  with  the  secretary  of  state  of  the  state  of  Ohio,  the  ties. 
Western  Reserve  and  Maumee  state  road  shall  be  thereby  transferred 
in  trust  to  said  counties,  from  and  after  the  first  day  of  December, 
A.  D.  1888;  provided,  such  acceptance  shall  be  filed  on  or  before  the 
first  day  of  May,  a.  d.  1888,  and  said  road  forever  maintained  as  a 
[free]  public  highway. 

[9905]  S  2-     That  all  the  authority,  powers  and  control  which  are  p?*."'  °'  '"y-- 

t-  J    :-  .        ,  ,  1     ■,.         /,-  "^  1  1         1       ,  ^     1  •     missioners  of 

now  vested  m  the  state  board  of  public  works  under  the  laws  of  this  said  counties  over 
state,  having  reference  and  applicable  to  said  road,  shall  be  vested  in  """'  '°*''' 
the  county  commissioners  of  the  respective  counties ;  and  the  county 
commissioners  of  each  county^  within  which  any  part  of  the  said  road 
is  situated  shall,  respectively,  have  the  control  and  management  of 
such  portion  of  said  road  as  is  within  their  respective  counties,  from 
December  ist,  1888. 

[9906]  §3.  That  upon  and  after  December  ist,  1888,  the  county  Mode  of  control 
commissioners  of  the  several  counties  of  Sandusky  and  Wood  are  "^j""*""' "'*' 
hereby  authorized  and  required  to  take  charge  of,  manage,  keep  in 
repair,  and  control  so  much  of  said  road  separately  as  lies  within  their 
respective  counties,  in  the  manner  prescribed  by  chapter  10  of  the 
Revised  Statutes  of  Ohio,  providing  for  the  repair  of  improved  roads ; 
provided,  that  in  the  county  of  Wood,  if  the  county  commissioners 
so  determine,  so  much  of  said  road  as  lies  therein,  may  be  kept  in 
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Commissioners 
empowered  to  ac* 
cept  the  transfer. 


repair  in  the  manner  provided  by  sections  4890,  4891,  4892,  4893, 
4894  and  4895,  in  said  chapter  10,  >of  the  Revised  Statutes  of  Ohio. 

[9J)07]  §4.  The  county  commissioners  of  the  said  counties  of 
Sandusky  and  Wood  are  hereby  authorized  and  empowered  to  accept 
the  transfer  from  the  state  of  Ohio  of  said  Western  Reserve  and 
Maumee  state  road. 

§  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  .its 
passage. 


[Transfer  of  part 
«f  Western  K< 


An  Act  to  provide  for  the  transfer  of  the  custody  and  control  of  a  part  of 
the  Western  Reserve  and  Maumee  state  road,  in  trust,  to^  the  city  of 
Fremont,  Ohio. 

[Passed  and  took  effect  March  37,  i88g:  86  v.  541.] 

[9908]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  whenever,  and  as  soon  as  the  commissioners  of  the  county  of 
Raid  to  city^of""  Sandusky  shall,  by  resolution  duly  passed  by  them  and  entered  on 
Fremont.]  jjjgjj  journal,  Surrender  to  the  city  of  Fremont  all  their  powers  and 

rights  in  so  much  of  the  Western  Reserve  and  Maumee  state  road,  ex- 
cepting the  bridge  over  the  Sandusky  river,  as  is  now  or  hereafter  may 
be  within  the  corporate  limits  of  said  city,  and  said  city,  by  its  council, 
shall,  by  resolution  duly  passed  by  it  and  entered  on  its  journal,  ac- 
cept the  s^me,  said  part  of  said  road,  except  the  bridge  over  the  San- 
dusky river,  shall  be  thereby  transferred  in  trust  to  said  city  of  Fre- 
mont and  shall  be  thereafter  to  all  iiltents  and  purposes  a  street  of  said 
city  and  subject  to  all  the  laws  and  ordinances  in  any  manner  ai> 
plicable  to  other  streets  therein,  except  that  the  same  shall  be  forever 
maintained  as  a  free  public  highway. 
(Improvement  and  [9909]  §  2.  The  commissioners  aforesaid  are  hereby  authorized 
repair  of  same.)  and  empowered  to  appropriate,  from  time  to  time,  from  the  free  turn- 
pike fund  of  said  county,  such  sums  as  they  may  deem  just  and 
equitable,  to  be  applied  toward  the  cost  and  expense  of  improving  and 
repairing  the  aforesaid  part  of  said  road. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


SUBDIVISION  II.       IN  CERTAIN  COUNTIES. 

As  lo  Fairfitld,  ttt  Auglaize,  ^rown,  butlbr,  Clinton,  fairpibld,  ross,  and  warren. 

aUo  \  0033  et  s*f  ; 

^^ttn'^'"'  *      An  Act  to  enable  the  commissioners  of  jRoss  county  and  other  coimties  to 
purchase  toll  roads  and  convert  the  same  into  free  roads. 

[Passed  and  took  effect  May  3, 1878:  75  v.  1135.] 

Commissioners  of  [9910]  §  I.  Bc  it  cnactcd by  the  General  Asscmbfy  of  the  State  of  Okto, 
ro""pur"hMe'toii  That  the  county  commissioners  of  Ross,  Auglaize,  Butler,  Fairfield, 
roads.  Warren,  Clinton,  or  Brown  counties,  when  petitioned  to  do  so  by  at 

least  fifty  freeholders,  citizens  of  the"  counties,  shall,  and  they  are 
hereby  authorized  and  required  to  purchase  any  or  all  of  the  toll 
roads,  or  parts  of  toll  roads,  within  said  counties,  as  hereinafter  pro- 
vided :  provided,  however,  that  before  such  purchase  is  made,  the 
commissioners  of  the  county  in  which  the  people  shall  vote  in  favor  of 
purchasing  the  toll  roacis,  shall  make  an  order  to  that  effect  on  their 
journal,  and  submit  the  purchase  to  the  voters  of  said  county,  at  any 
regular  spring  or  fall  election,  giving  at  least  ten  days'  notice  thereof 
in  at  least  two  newspapers  published  in  the  county ;  and  at  such  elec- 
tion, the  voters  who  axe  in  favor  of  :such  purchase  shall  inscribe  on 
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•ttieir  ballots,  "  Purchase  of  tell  roads.  Yes;"  and  those  bppdsiea 
thereto  shall  inscribe  on  their  ballots,  "  Purch^e  of  toll  roads,  NO ; " 
and  if,  at  any  such  election,  a  majority  of  those  Yoting  on  said  ques- 
tion are  in  fovor  of  such  purchase,  the  said  comnlissiohet's  may  iliakb 
such  purchase,  but  not  otherwise.  The  vote  on  said  question  shall  be 
l^tufned  by  the  judges  of  election  to  the  clerk  oif  the  court  of  cotn- 
mon  pleas,  who  shall  open,  count,  and  declare  the  same,  as  ih  an 
election  for  county  officers,  and  certify  the  same  to  the  county  com- 
missioners. 

[9911]  §  a.     Iti  case  the  vote  so  taken  shall  result  in  favor  of  the  u  popular  »ote  in 
purchase,  three  disinterested  appraisers,   of  all  the  roads  proposed  tb  j^^aisj^""^?** 
be  purchased,  shall  be  appointed,  as  follows :  One  by  said  commis-  appofnUd!  ° 
sioners,  one  by  the  probate  judge  of  said  county,  and  the  other  by  thfc 
court  of  common  pleas  of  said  county,  or  a  judge  of  said  court,  resi- 
dent of  the  subdivision  in  which  said  county  is  situate ;  and  said  ap- 
praisers, after  being  first  sworn  faithfully  and  honestly  to  discharge 
their  duties  in  that  behalf,  shall  personally  inspect  said  roads  so  far  as 
the  same  are  within  the  county,  and  make  and  return  in  writing  to  said 
commissioners  a  valuation  of  said  roads. 

[9912]  §  3.  If,  on  the  coming  in  of  said  report  the  same  is  satis-  if  report  «aii»fac. 
factory  to  said  commissioners  and  the  probate  judge  of  the  county,  "'g'^  submfued"* 
and  they,  or  a  majority  of  them,  indorse  their  approval,  as  to  all  or  road  companies, 
any  of  said  roads,  the  commissioners  shall  submit  to  the  company  or 
companies  of  the  road  or  roads  which  have  been  so  appraised,  and  the 
appraisal  thereof  approved  as  aforesaid,  a  proposition  for  the  purchase 
thereof,  at  a  price  not  exceeding  in  any  case  such  appraisal ;  and  if 
such  proposition  is  accepted  by  such  company  or  companies,  the  said 
commissioners  shall  thereupon  purchase  the  same  and  take  conveyance 
thereof  from  such  company  or  companies,  and  pay  such  company  or 
cotnpanies  in  money  or  in  bonds,  to  be  issued  as  hereinafter  specified ; 
and  thereupon  such  roads  so  purchased  shall  cease  to  be  toll  roads, 
and  become  free  roads,  to  be  kept  in  repair  in  the  manner  prescribed 
for  roads  construOted  under  the  act  of  March  20,  1867,  entitled  "an 
act  to  authorize  the  county  commissioners  to  construct  roads,  on  the 
petition  of  a  majority  of  resident  land  owners  along  and  adjacent  to 
the  line  of  said  road,  and  to  repeal  an  act  therein  named,"  and  the 
acts  amendatory  thereof  and  supplementary  thereto. 

[991S]  %  4.  For  the  purpose  of  paying  for  said  roads,  or  parts  of  [Bond* maybe i»- 
roads,  and  for  refunding  assessments  as  hereinafter  provided,  said  Joads!"  '**'' 
commissioners  shall  issue  bonds,  payable  at  such  times  and  in  such 
amounts  as  will  be,  as  near  as  practicable,  equal  to  the  semi-annual 
collection  of  taxes  levied  for  that  purpose,  which  bonds  shall  bear  in- 
terest not  exceeding  seven  per  centum,  payable  annually,  which  bonds 
may  be  delivered,  to  said  companies  in  payment  for  said  roads,  or  parts 
of  roads,  or  sold  for  money  at  not  less  than  their  par  value ;  but  none  of 
said  bonds  shall  run  more  than  eight  years  from  date ;  and  for  the  pay- 
ment of  said  bonds,  said  commissioners  are  authorized  and  required  to 
levy,  annually,  on  the  taxable  property  of  said  counties,  in  addition  to 
the  taxes  they  are  otherwise  authorized  to  levy,  such  sum  annvially  as 
will  fully  pay  said  bonds  and  the  interest  thereon,  and  for  refunding  said 
assessments:  provided,  however,  that  all  persons  residents  of  said 
counties,  who  have  paid  or  shall  pay  any  assessment  for  the  construc- 
tion of  any  roads  under  said  act  of  March  29,  1867,  or  the  acts 
amendatory  thereof  or  supplementary  thereto,  which  road  has  not 
been  converted  into  a  toll  road,  and  who  are  required  to  pay  the  tax 
levied  for  such  purpose  or  any  part  theTeof,  shaU  be  entitled  to  have 
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repaid  to  them  out  of  any  tax  they  are  required  to  pay  for  said  pur- 
chase, the  amount  of  said  assessment  so  paid  by  them,  which  repay- 
ment shall  in  no  instance  exceed  the  amount  of  said  tax  they  shidl 
have  so  paid ;  and,  for  the  purpose  of  adjusting  this  refunding  of 
taxes,  the  auditors  of  said  counties  shall  prepare  a  book  of  all  such 
assessments  paid  in  the  counties,  in  which  shall  be  noted  all  amounts 
so  refunded,  and  in  no  instance  shall  a  greater  amount  be  refunded  to 
any  person  than  the  assessment  paid  by  him,  and  no  tax  shall  be  re- 
funded but  on  the  order  of  the  auditor ;  and  provided  further,  that  all 
persons  who  shall  demand  or  accept  the  refunding  of  the  assessments 
paid  by  them  or  any  part  thereof,  shall  hereby  release  all  right  to  have 
the  road  or  roads  to  the  construction  of  which  they  have  contributed, 
to  be  converted  into  toll  road  or  roads,  and  in  any  attempt  to  convert 
such  road  or  roads  into  toll  road  or  roads,  the  names  of  such  persons 
and  the  assessments  by  them  contributed  shall  be  counted  against  the 
conversion  of  such  road  or  roads  into  toll  roads. 
fFe«».]  [9914]  §  5.     The 'said  appraisers  shall  be  paid  by  the  county,  upon 

the  allowance  of  the  commissioners,  three  dollars  per  day  and  their 
necessary  expenses,  for  the  time  actually  employed  in  the  business  of 
their  appointment ;  and  the  county  auditor  and  county  treasurer,  for 
their  services  under  this  act,  ishall  be  entitled  to  one-half  of  the  lowest 
rate  of  fees  now  allowed  to  them  by  law  for  like  services. 
[Sale  of  part  of  [9915]  §  6.     The  sale  under  this  act  by  any  company  owning  a  toll 

road  not  to  affect    ^oad  of  such  patt  of  Said  road  as  lies  within  said  county,  shall  not  af- 

corporation]  .  .  r  .         .  ■' '  ■  j 

feet  their  organization  or  right  as  to  such  part  or  parts  of  their  road  as 
may  be  situate  outside  of  said  county. 

§  7.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


As  to  Greene, 
See  nho  gg  0922  et 

r  P,c  ■ 


CLARKE,  FKANKLIN,  GREENE,  MIAMI,  PICKAWAY,  AND   PIKE. 


away,  g?  9922  el  All  Act  to  enable  the  commissioners  of  Clarke,  Franklin,  Miami,  Pick- 
"fi'e!ii^<L^3  el  oway,  and  Pike  counties  to  purchase  toll  roads  and  convert  the  same  into 
"1-  free  roads. 

[Passed  and  took  effect  April  13, 1879  .*] 

Purchase  of  toll  [9916]  §  1.  That  the  county  commissioners  of  any  of  the  counties 
roads.  of  Clarke,  Franklin,  Miami,  Pickaway,  Pike,  and  Greene,  whenever 

See  Sup.  petitioned  so  to  do  hy  not  less  than  fifteen  freeholders,  citizens  of  each 

township  in  the  respective  counties  herein  named,  when,  in  their 
opinion,  the  interests  of  the  citizens  of  said  county  require  the  same 
to  be  done,  may,  .and  they  are  hereby  authorized  to  purchase  all  the 
toll  roads,  or  parts  of  toll  roads,  within  any  one  of  their  respective 
ProTiso.  counties,  as  hereinafter  provided:  provided,  however,  that  before  any 

such  purchase  is  made,  there  shall  be  appointed  three  competent,  dis- 
interested freeholders,  of  any  one  of  said  counties,  appraisers  of  all 
the  roads  proposed  to  be  purchased,  said  appraisers  to  be  appointed  as 
follows :  One  by  .said  commissioners,  and  one  by  the  probate  judge  of 
said  county,  and  the  other  by  any  judge  of  the  court  of  common  pleas 
of  the  judicial  subdivision  in  which  any  of  said  counties  are  located ; 
and  said  appraisers,  after  being  first  sworn  faithfully  and  honestly  to 
,.  discharge  their  duties  in  that  behalf,  shall  personally  inspect  said  roads, 

so  far  as  the  same  are  within  any  one  of  said  counties,  and  examine 
into  the  receipt  thereof,  and  the  costs  of  maintaining  the  same  for  the 

*This  act  was  not  printed  in  volume  76  of  the  laws  of  Ohio,  nor  has  it  been  since  printed,  ex- 
cept in  the  Revised  Statutes;  it  is  found,  however,  among  the  enrolled  acts  of  1879,  on  file  at 
Columbus.  , 

l\  [9916]  to  [9921.]  These  sections,  numbered  in  the  Revised  Statutes  of  1880  as  ha^ 
8063,  were  repealed  as  to  Pike  county,  April  17, 1S80.    See  section  ikjoo^ 
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next  preceding  five  years,  and  make  and  return  in  writing  to  said 
commissioners  a  valuation  of  each  of  said  roads,  appraising  the  road- 
bed and  bridges  separately.  The  county  commissioners  shall  use  the 
appraised  valuation  of  said  road-beds  and  bridges,  as  reported  by  the 
appraisers,  as  a  basis  of  negotiation  with  such  person  or-  persons  as 
shall  be  duly  authorized  to  represent  said  toll-road  corporation  in  the 
matter  of  selling  their  respective  roads  and  bridges  to  the  county  com- 
missioners.    \As  amended  June  t^,  1879;  76  v.  130.] 

[9917J  §  8059.  That  in  the  case  of  an  agreement  for  the  purchase  if  ihe  commission- 
of  said  roads,  between  the  county  commissioners  and  the  duly  author-  panre"''ag°ret  upoi 
ized  representatives  of  said  toll  road  corptorations  (provided  the  price  ?"="=•  question  of 

^        .1  1-    11  ^  J     •  ^1  •  .       c  purchase  to  be  sub- 

for  the  same  shall  not  exceed,  m  any  case,  the  appraisement  of  any  mitted  to  popular 

such  toll  roads),  the  commissioners  shall  make  an  order  to  that  effect  *°'*- 

on  their  journal,  and  the  proposed  price  to  be  taken  by  said  turnpike 

corporation  shall  be  binding  on  them  for  one  year  thereafter,  and 

submit  the  question  of  the  purchase  to  the  voters  of  said  county  at  any 

regular  spring  or  fall  election,  giving  at  least  ten  days'  notice^  thereof 

in  at  least  two  newspapers  published  in  said  county,  and  post  printed 

notices  of  said  election  at  each  of  the  voting  precincts  in  said  county; 

and  at  such  election  the  voters  who  are  in  favor  of  such  purchase  shall 

inscribe  on  their  ballots,  "Purchase  of  toll  roads — yes,"  and  those 

opposed  thereto,  "  Purchase  of  toll  roads — no;"  and  if  at  any  such 

election  a  majority  of  those  voting  on  said  question  are  in  favor  of 

such  purchase,  the  said  commissioners  may  make  such  purchase  upon 

the  terms  and  conditions  hereinafter  provided,  but  not  otherwise. 

The  vote  on  said  question  shall  be  returned  by  the  judges  of  elections 

to  the  clerk  of  the  court  of  common  pleas,  who  shall  open,  count,  and 

declare  the  same,  as  in  an  election  for  county  officers,  and  certify  the 

same  to  the  county  commissioners.     And  when  the  commissioners  of 

any  county  are  auihorized  by  the  popular  vote  as  provided  by  law,  to 

purchase  any  or  all  of  the  toll  roads  in  any  county,  and  shall  purchase 

any  or  all  of  such  toll  roads,  then  that  part  of  the  national  road  which 

lies  within  any  such  county  shall  be  and  become  a  free  road,  and  be 

kept  up  and  maintained  in  the  same  manner  as  are  the  purchased  toll 

roads  therein.     [As  amended  April  \-] ,  1880:  77  v.  316.] 

[9918]  §  3.  For  the  purpose  of  paying  for  said  roads  or  parts  of  P^J^J  S.'laJ'for 
roads,  said  commissioners  may  issue  bonds,  payable  at  such  times  and  roads, 
in  such  amounts  as  will  be,  as  near  as  practicable,  equal  to  the  semi- 
annual collection  of  taxes  levied  for  that  purpose,  which,  bonds  shall 
bear  interest  not  exceeding  six  per  centum,  payable  semi-annually, 
which  bonds  may  be  delivered  to  said  companies  in  payment  for  said 
roads  or  parts  of  roads,  or  sold  for  money  at  not  less  than  their  par 
value ;  but  none  of  said  bonds  shall  run  more  than  eight  years  from 
date;  and  for  the  payment  of  said  bonds,  said  commissioners  are 
authorized  to  levy  annually  on  the  taxable  property  of  said  county, 
in  addition  to  the  taxes  they  are  otherwise  authorized  to  levy,  such 
sum  annually  as  will  fully  pay  said  bonds  and  interest  thereon :  pro- 
vided, however,  that  all  lands  or  lots  of  land  in  said  county  which  has 
been  assessed  for  the  construction  of  any  road  under  said  act  of  March 
20,  1867,  or  the  acts  amendatory  thereof,  or  supplementary  thereto, 
and  the  owners  thereof  who  are  required  to  pay  the  tax  levied  for  such 
purpose,  or  any  part  thereof,  shall  be  entitled  to  have  repaid  to  them, 

2  [9917.1  This  section  is  section  a  of  the  act  of  April  33,  1879,  ^  amended,  and  was  num- 
bered by  the  legislature  as  8059,  to  agree  with  the  numbers  given  in  the  1880  .edition  of  the 
Revised  Statutes. 
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out  of  any  taic  they  are  so  required  to  pay  for  said  purchase,  tiie 
amount  of  said  assessment  so  paid  by  them  or  their  grantors,  which 
repayment  shall  in  no  instance  exceed  the  amOuilt  of  said  tax  they  shall 
have  so  paid;  and  for  the  purpose  of  adjusting  this  refunding  of  taxes, 
the  auditor  of  said  county  shall  prepare  a  book  of  all  such  assessments 
paid  in  the  county,  in  which  shall  be  noted  all  amounts  so  refunded, 
and  in  no  instance  shall  a  greater  amount  be  refunded  to  any  person 
than  the  assessment  paid  by  him,  and  no  tax  shall  be  refunded  but  on 
the  order  of  the  auditor. 

[9919]  §  4.  The  said  appraisers  shall  be  paid  by  the  county,  upon 
the  allowance  of  the  commissioners,  three  dollars  per  day,  and  their 
necessary  expenses  for  the  lime  actually  employed  in  the  business  of 
their  appointment,  and  the  county  auditor  and  county  treasurer,  for 
their  servicer  under  thi^  act,  shall  be  entided  to  the  same  rate  of  fees 
now  allowed  to  them  by  law  for  like  services. 

[9920]  §  5.  The  sale  under  this  act  by  any  company  owning  a  toll 
road  of  such  part  of  said  road  as  lies  within  said  county  shall  not  affect 
their  organization  or  rights  as  to  such  part  or  parts  of  their  road  as  may 
be  situate  outside  of  said  county. 

[9921]  §  6.  That  such  roads  so  purchased  shall  cease  to  be  toll 
roads,  and  become  free  roads,  to  be  kept  in  repair  after  the  manner 
prescribed  for  roads  constructed  under  the  act  of  March  20,  1867, 
entitled  "an  act  to  authorize  the  county  commissioners  to  construct 
roads  on  the  petition  of  a  majority  of  resident  land-owners  along  and 
adjacent  to  the  line  of  said  road,  and  to  repeal  an  act  therein  named," 
and  acts  amendatory  thereof  and  supplementary  thereto. 

§  7.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Sale  of  part  of 
road  not  to  affect 
corporation. 


The  roads  pur- 
chased  to  be  free. 


At  to  Fairfield, 
*€€  alto  i\  gjio  tt 
te^.;  at  to  Greene, 

io  Picfcaviay, 

i?  99'*  <■'  "■V  • 
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PAIKFIBLO,  CRBBKB,  AND  PICKAWAY. 


(CAmnissionars 
authorized  to 
purchase  toll- 
roads.] 


An  Act  to  amend  an  act  passed  April  10,  1880,  to  authorize  the  purcliase 
of  toU-roads  in  Pickaway,  Greene  and  Fairfield*  counties,  and  to  con- 
vert the  same  into  free  roads.     {O.  L.  vol.  77,  /.  385.) 

[Passed  and  took  effect  February  si,  1883 :  80  v,  249.] 

[9922]  §  I .  Beit  enacted  by  the  General  Assembly  of  Oie  State  of  Ohio, 
That  the  commissioners  of  Pickaway,  Green  and  Fairfield  counties, 
when  petitioned  to  do  so  by  not  less  than  one  hundred  freeholders, 
citizens  of  the  county,  shall,  and  they  are  hereby  authorized  and  re- 
quired, to  purchase  any  or  all  of  the  toll-roads  or  parts  of  toll-roads 
within  their  respective  counties ;  provided,  that  before  such  purchase 
is  made,  the  commissioners  of  the  county  shall  make  an  order  sub- 
mitting the  purchase  of  said  toll-roads  to  the  elector^,  respectively,  of 
each  of  said  counties,  at  any  regular  spring  or  fall  election,  giving  at 
least  ten  days'  notice  thereof,  in  at  least  two  newspapers  published  in 
said  county ;  and  at  such  election  the  voters  who  are  in  favor  of  such 
purchase  shall  inscribe  on  their  ballots,  *'  Purchase  of  toll-roads — Yes;" 
and  those  opposed  thereto  shall  inscribe  on  their  ballots,  "Purchase 
of  toll-roads — No;"  and  if  at  any  such  election  a  majority  of  those 
voting  on  said  question  are  in  favor  of  such  purchase,  the  said  com- 
missioners may  make  such  purchase,  but  not  otherwise ;  the  vote  on 
said  question  shall  be  returned  by  the  judges  of  election  to  the  clerk 
of  the  court  of  common  pleas,  who  shall  open,  count,  and  declare  the 


*  Fairfield'couiiiy  was  not  included  in  the  original  act  of  77  v.  ^8y 
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isame  as  in  an  election  for  county  officers,  and  certify  tiie  same  .to4he 
<x>unty  commissioners. 

(9923]  §  2.  In  case  the  .vote  so  taken  shall  result  in  favor' of  the  [Appraisen:  ap- 
purchase,  three  disinterested  appraisers  of  all  the  roads  proposed  to  p^|>"""«.o'>'>»« 
be  purchased  shall  be  appointed  as  follows:  one  by*  said  commis- 
sioners, one  by  the  probate  judge  of  said  county,  and  the  other  by  the 
<»urt  of  common  pleas  of  said  county,  or  a  judge  of  said  court,  resi- 
dent of  the  subdivision  in  which  said  county  is  situate;  and  said  ap- 
praisers, after  being  first  sworn  faithfully  and  honestly  to  discharge 
their  duties  in  that  behalf,  shall  personally  inspect  said  roads  so  far  as 
the  same  are  within  said  county,  and  examine  into  the  receipts  thereof, 
and  the  cost  of  maintaining  the  same  for  the  next  preceding  five  years, 
and  make  and  return  in  writing  to  said  commissioners  a  valuation  of  each 
of  said  roads;  and  if  the  commissioners,  from  any  cause,  fail  to  pur- 
chase any  road  or  part  thereof,  other  appraisers  may  be  appointed  in 
the  same  manner.  But  nothing  herein  contained  shall  prevent  the 
commissioners  from  making  or  receiving  propositions,  and  to  pur- 
chase at  any  time  within  two  years  after  an  appraisement  has  been  had 
at  the  appraised  price,  any  law  heretofore  passed  to  the  contrary,  not- 
withstanding. 

[9924]  *^  3.     If  the  report  of  said  appraisers  is  satisfactory  to  the  fProposition  to 
commissioners  and  the  probate  judge  of  said  county,  and  they  or  aP""^"!*"^**"*" 
majority  of  them  indorse  their  approval  thereon,  as  to  all  or  any  of  paniesj 
said  roads,  the  commissioners  shall  submit  to  the  company  or  com- 
panies of  the  road  or  roads  which  have  been  so  appraised,  and  the  ap- 
praisal thereof  approved  as  aforesaid,  a  proposition  for  the  purchase 
thereof,  at  a  price  not  exceeding  in  any  case  such  appraisal,  and  if 
such  proposition  is  accepted  by  such  company  or  companies,  the  said 
commissioners  shall  thereupon  purchase  the  same,  and  take  convey- 
ance thereof  from  such  company  or  companies,  and  pay  such  com- 
pany or  companies  in  money,  or  in  bonds  to  be  issued  as  is  hereafter 
specified;  and  thereupon  such  roads  so  purchased  shall  cease  to  be 
toll-roads,  and  become  free  roads,  to  be  kept  in  repair  in  the  manner  to  b^fr'S^ro™^ 
prescribed  in  the  revised  statutes  of  Ohio,  passed  June  20,  1879. 

[9925]  §  4-  For  the  purpose  of  paying  for  said  roads,  or  parts  of  [Bonda,  ux,  etc.) 
roads,  said  commissioners  may  issue  bonds,  payable  at  such  times  and 
in  such  amounts  as  will  be  as  near  as  practicable  equal  to  the  semi- 
annual collection  of  taxes  levied  for  that  purpose,  which  bonds  shall 
bear  interest  not  exceeding  six  per  centum,  payable  semi-annually, 
which  bonds  may  be  delivered  to  said  companies  in  payment  for  said 
roads  or  parts  of  roads,  or  sold  for  money  at  not  less  than  their  par 
value;  but  none  of  said  bonds  shall  run  more  than  eight  years  from 
date ;  and  for  the  payment  of  said  bonds,  said  commissioners  are  au- 
thorized to  levy  annually,  on  the  taxable  property  of  said  county,  in 
addition  to  the  taxes  they  are  otherwise  authorized  to  levy,  such  sum 
annually  as  will  fully  pay  said  bonds  and  the  interest  thereon;  pro- 
vided, however,  that  all  lands  or  lots  of  lands  of  said  county,  which 
have  been  assessed  for  the  construction  of  any  road  under  said  act  of 
March  20,  1867,  or  acts  amendatory  thereof  or  supplementary  thereto; 
which  road  has  not  been  converted  into  a  toll-road ;  and  the  owners 
thereof,  who  are  required  to  pay  the  tax  levied  for  such  purchase,  or 
any  part  thereof,  shall  be  entitled  to  have  repaid  to  them  out  of  any 
tax  they  are  so  required  to  pay  for  said  purchase,  the  amount  of  said 
assessments  so  paid  by  them  or  their  grantors,  which  repayment  shall 
in  no  instance  exceed  the  amount  of  said  tax  they  shall  have  so  paid; 
and  for  the  purpose  of  adjusting  this  refunding  of  taxes,  the  auditor  of 
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said  county  shall  prepare  a  book  of  all  such  assessments  paid  in  the 
county,  in  which  shall  be  noted  all  amounts  so  refunded,  and  in  no  in- 
stance shall  a  greater  amount  be  refunded  to  any  person  than  the 
assessment  paid  by  him,  and  no  tax  shall  be  refunded  but  on  the  order 
of  the  auditor. 
(r««i.]  [9926]  §  5.     The  said  appraisers  shall  be  paid  by  the  county,  upon 

the  allowance  of  the  commissioners,  three  dollars  per  day  and  the 
necessary  expenses  for  the  time  actually  employed  in  the  business  of  iheir 
appointment ;  the  county  auditors,  for  services  under  this  act,  shall  be 
entitled  to  one  half  of  the  lowest  rate  of  fees  now  allowed  him  for  like 
services,  and  the  county  treasurer,  for  the  services  required  of  him  by 
this  act,  shall  be  entitled  to  such  amount  as  may  be  allowed  by  the 
commissioners,  not  exceeding  five  hundred  dollars  in  any  one  year. 
\As  amended  May  18,  1886:  83  v.  374.] 
{Sale  of  part  of  [9927]  §  6.     The  salc  undcr  this  act  by  any  company  owning  a  toll- 

nxMi,  effect  of.]      xosA  of  such  part  of  said  road  as  lies  within  said  county,  shall  not  affect 
their  organization  or  rights  as  to  such  part  or  parts  of  their  road  as  may 
be  situate  outside  of  said  county. 
S  7.     The  original  act,  passed  April  12,  1880,  is  hereby  repealed. 
§  8.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

GBAUGA    AND  LAKB. 

An  Act  to  create  township  supervisors  in  certain  counties,  and  to  require  ike 
letting  of  certain  portions  of  road  work  by  contract. 

[Passed  April  15^  1889;  to  take  effect  on  first  Monday  of  April  after  its  passage:  86  v.  334.] 

Creating  the  office  [9928]  §  I.  Be  it  enacted  by  tfte  General  Assembly  of  the  State  of  Ohio, 
sup'e^riMr  m  cer-  That  in  all  counties  in  this  state  having  a  population  at  the  last  federal 
tain  counties.  census  of  16,326  (Lake),  14,255  (Geauga),  or  may  have  such  popula- 
Am.,  etc.;  see  Sup.  jJqjj  ^j  ^  future  federal  census,  there  shall  be  elected  on  the  first  Mon- 
day in  April,  k.  D.  1890,  and  biennially  thereafter,  one  supervisor  in 
each  township,  who  shall  hold  his  office  fbr  two  years,  and  until  his 
successor  is  elected  and  qualified,  and  each  township,  exclusive  of 
such  part  as  may  be  within  a  municipal  corporation,  shall  constitute  a 
road  district ;  provided,  that  in  townships  having  two  or  more  voting 
precincts,  there  shall  be  elected  one  supervisor  for  each  precinct,  and 
each  precinct  shall  constitute  a  road  district,  and  where  the  election  is 
in  common  with  a  municipal  corporation  the  vote  for  supervisor  shall 
be  taken  in  a  separate  ballot-box,  furnished  by  the  township  trustees 
for  such  purpose,  and  only  those  electors  shall  be  entitled  to  vote 
who  reside  within  the  proposed  road  district  Each  supervisor,  within 
five  days  after  his  election,  shall  take  an  oath  or  affirmation  to  faith- 
fully, honestly  and  impartially  discharge  all  the  duties  of  his  office, 
and  shall  enter  into  bonds,  [payable]  to  the  state  of  Ohio,  in  trust  for 
the  township,  in  the  penal  sum  of  not  less  than  five  hundred  dollars, 
with  surety  to  be  approved  by  the  township  trustees,  conditioned  to 
fulfill  the  requirements  of  said  oath,  or  affirmation,  said  bonds  to  be 
recorded  by  the  township  clerk,  and  when  forfeited  in  whole  or  in 
part,  to  be  collected  with  the  costs,  by  the  trustees  in  a  civil  action, 
and  moneys  so  collected  shall  go  into  the  road  fund  of  the  township, 
to  be  expended  as  other  road  moneys. 
Maybe  removed  [9929]  §  2.  If  the  Supervisor  of  any  road  district  shall,  by  willful 
mLfOTanee.'  neglect  of  duty  or  malfeasance  in  office,  forfeit  his  bond  or  any  part 
thereof,  or  shall  prove  incompetent  to  properly  fulfill  the  duties  of  the 
office,  he  may  be  removed  by  the  township  trustees,  and  it  shall  be 
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the  duty  of  the  trustees,  on  proof  of  such  neglect,  malfeasance  or  in- 
conapetence  in  a  suit  brought  before  a  justice  of  the  peace  of  the  town- 
ship, to  declare  the  office  vacant ;  and  in  case  of  vacancy  in  the  office 
by  any  cause,  the  trustees  in  the  district  where  such  vacancy  occurs, 
shall  appoint  a  suitable  pterson  to  fill  the  same  for  the  unexpired  term, 
and  the  person  so  appointed  shall,  before  entering  upon  his  duties, 
take  an  oath  or  affirmation,  give  bonds,  and  be  under  the  same  rC; 
strictions  and  penalties  provided  for  in  this  act. 

[9930]  §  3-  The  duties  of  supervisor  shall  be  as  follows :  To  Dutttt. 
open,  or  to  cause  to  be  opened,  all  public  roads  and  highways  which 
shall  be  laid  out  and  established  in  his  district,  and  to  maintain  the 
proper  legal  width  and  location  of  the,  same ;  to  keep  the  same  in  good 
repair  and  make,  from  time  to  time,  such  permanent  improvements 
by  grading,  draining,  graveling  or  macadamizing,  as  the  tax  for  road 
purposes  will  warrant ;  to  remove  or  cause  to  be  removed  forthwith, 
all  obstructions  that  may  be  found  thereon ;  to  complete  the  work  of 
grading  and  ordinary  repairs  between  the  first  day  of  April  and  twen- 
tieth day  of  June  of  each  year,  and  to  complete  within  a  reasonable 
time  after  having  been  commenced,  all  repairs  and  improvements  in 
a  smooth  and  workmanlike  manner,  and  in  good  condition  for  all 
kinds  of  public  travel,  and  to  grade,  or  cause  to  be  graded  and  leveled 
off,  the  earth  and  gravel  that  may  be  scraped,  shoveled  or  hauled  into 
any  public  road  under  his  direction  or  charge  at  the  time  such  work 
is  performed ;  and  within  the  month  of  July  and  August  of  each  year, 
to  cut  down  or  cause  to  be  cut  down  and  destroyed,  all  weeds,  burs, 
bushes  and  briers  growing  in  the  public  highways  within  his  juris- 
diction! But  no  supervisor  shall  cut  down  or  molest  any  of  the  shade 
trees  growing  upon  the  highways,  unless  so  ordered  by  the  township 
trustees. 

[99311  §  4.  Supervisors  shall  cause  to  be  erected  and  kept  in  re-  Guide  bo«rd». 
pair  at  the  principal  forks  and  cross  roads  within  their  respective  dis- 
tricts, leading  to  some  village,  depot  or  other  important  place,  a  post 
and  guide  board,  containing  a  legible  inscription  directing  the  way  and 
naming  the  distance  to  the  village  or  public  place  or  places  situate  on 
each  of  such  roads,  and  shall  provide  and  maintain,  where  feasible 
and  desirable,  suitable  watering  troughs  and  places  for  procuring  water 
for  persons  and  animals  on  the  public  highways ;  and  shall  remove  or 
cause  to  be  removed,  timber  or  drift  lodged  against  bridges  or  abut- 
ments of  the  same,  in  a  manner  to  endanger  or  damage  the  structure, 
but  it  shall  not'  apply  to  toll  bridges,  or  bridges  upon  toll  roads. 

[9932]  §  5.     Supervisors  shall  order  out  or  cause  to  be  ordered  out,  when  supervisor 
annually,  between  the  first  day  of  April  and  the  first  day  of  July,  pcrsonsluibic'to 
every  person  liable  to  perform  the  two  days'  labor  in  his  district,  to  do  perform  labor, 
and  perform  such  labor  upon  the  public  highways,  but  no  person 
shall  be  required  to  perform  such  labor  at  a  distance  of  more  than  one 
and  one-half  miles  from  his  place  of  residence,  and  for  the  above  pur- 
pose the  residence  of  any  person  who  has  a  family  shall  be  held  to  be 
where  his  family  resides,  and  the  residence  of  any  other  person  shall 
be  held  to  be  where  he  boards. 

[9933]  §  6.     Supervisors  shall  let  by  contract  under  written  specifi-  Portions  of  work  . 
cations  such  portions  of*  the  public  roads  for  ordinary  repairs  or  for  "mract."  ""^ 
grading,  underdraining,  graveling  or  macadamizing,  as  the  trustees' 
shall  direct ;  and  the  work  of  ordinary  repairs  shall  be  done  between 
the  first  day  of  April  and  the  twentieth  day  of  June  of  each  year,  ex- 
cept scraping  the  roads,  which  may  be  done  at  any  time  when  it  shall  be 
deemed  necessary  by  the  supervisor  or  trustees,  but  before  letting  any 
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contract  for  grading,  underdraining,  Raveling  or  macadamizing,  any 
one  job  of  which  will,  in  his  judgment,  exceed  in  cost  the  sum  of  fifty 
dollars,  he  shall  make  careful  estimate  of  the  cost,  to  be  improved  by 
at  least  two  of  the  township  trustees ;  and  if  necessary  for  this  pur- 
pose, he  may  employ  a  competent  engineer,  and  shall  advertise  the 
letting  of  the  work  at  least  twenty  days,  specifying  the  widths  height, 
and  pitch  of  grade,  depth  and  width  of  gravel  or  stone  to  be  applied^ 
and  other  necessary  particulars  and  specifications,  and  let  the  same  to 
Bood.  the  lowest  responsible  bidder,  taking  from  him  a  bond  in  a  sum  fixed 

by  them,  payable  to  the  state,  with  good  stireties  for  the  performance 
of  the  work  within  a  time  therein  specified,  and  in  accordance  with 
full  written  specifications,  a  copy,  of  which  bond  and  specifications- 
shall  be  filed  with  the  township  clerk,  but  no  bid  shall  be  accepted 
which  exceeds  the  estimated  cost,  and  the  supervisor  may  reject  any 
or  all  bids,  and  it  may  be  a,  condition  of  the  contract  that  persons- 
owing  the  two  days'  labor,  and  whose  names  are  specified  therein,  may 
work  out  the  same  under  the  direction  of  the  contractor,  such  work  to 
be  received  and  accounted  for  as  a  part  in  payment  of  the  contract 
price.  And*  it  also  shall  be  a  condition  of  the  contract  that  persons 
that  pay  a  road  tax  or  assessment  of  property  and  who  may  live  within 
one  and  one-half  miles  of  where  the  work  is  to  be  performed,  shall 
have  preference  in  the  employment  of  labor  to  complete  the  contract, 
such  work  to  be  performed  at  a  time  agreed  upon  by  the  contractor 
and  at  the  same  rate  per  day  as  the  contractor  pays  in  cash  for  similar 
labor  on  any  such  contract,  but  all  such  contracts  shall  be  submitted 
to  the  township  trustees  and  approved  by  them. 
Aeeoanutobe  [9934]  §  7-     Supervisors  shall  expend  the  money  Collected  by  them, 

keptby.uperviaor.  j^  [j^y  ^f  fjjg  ^^q  jj^yg.  i^^jq^  for  the  benefit  of  the  roads  in  their 

respective  districts,  and  shall  keep  an  itemized  account  in  a  book  of 
record,  to  be  furnished  by  the  trustees  and  given  over  to  their  suc- 
cessors in  office,  of  all  moneys  received  and  paid  out  by  them,  and; 
shall  report  to  the  trustees  of  their  townships  at  the  annual  settlement 
on  the  first  Monday  in  March,  a  detailed  statement  of  their  officiaL 
transactions,  including  the. amount  of  labor  and  by  whom  performed, 
when  and  where  expended,  time  and  date  of  their  own  services,  and 
they  shall  return  a  full  and  true  list  of  the  names  of  all  persons  withioj 
their  respective  districts  who  have  been  ordered  out  to  perform  the 
two  days'  labor,  and  of  those  who  have  refused  or  neglected  to  per- 
form the  same;  and  all  fines  and  forfeitures  sued  for  and  recovered 
under  the  provisions  of  this  chapter  shall  be  paid  by  the  Justice  of  the- 
peace  or  constable  collecting  the  same,  into  the  township  road  fund, 
and  supervisors  shall  also  render  an  account  to  the  trustees  at  the  an- 
nual  setdement,  of  all  moneys  that  remain  in  their  hands  at  the  time 
of  settlement,  and  all  judgments  that  remain  unpaid,  with  the  names 
of  the  judgment  debtors  and  the  justice  before  whom  such  judgments 
were  obtained,  with  the  amount  of  each,  and  the  trustees  shall  make- 
such  order  as  to  the  prosecution  of  suits  by  the  supervisor  against  snch 
delinquent  as  in  the  judgment  of  the  trustees  the  interests  of  the  town* 
ship  may  require. 
When  ffmdstabr  [9935]  §  8.  All  money  that  may  remain  in  the  hands  of  the  super* 
.  J  „._  visor  at  the  expiration  of  his  term  of  office,  sh'all  be  paid  over  to  his 
successor,  with  a  full  statement  of  his  ofiicial  transactions  from  and 
after  the  time  of  his  annual  settlement  with  the  township  trustees,  as 
soon  as  such  successor  shaU  be  elected  and  qualified,  taking  a  receipt 
therefor,  said  receipt  to  be  deposited  with  the  township  clerk,  and  said, 
statement  shall  be  made  a  part  of  the  accoimt  rendered  by  bis  sno- 


turned  over  to 

successor. 
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cesser  at  the  next  annual  settlement  with  the  township  trustees,  and 
any  supervisor  may  sue  out  executions  on  any  judgments  that  remain 
unpaid,  at  any  time  when,  in  his  opinion,  the  same  can  be  collected. 

[98i3i»]  §  9.     The  trustees,  treasurer  and  supervisor  of  roads  shall  ExamUiatioa  of 
r»eet  annually  on  the  first  Monday  of  March,  at  the  place  of  holding  Sr« "in"  sup"'"" 
township  meetings,  ^d  the  trustees  shall  proceed  to  examine  the  item-  *'«>'  by  trusie**. 
ized  account  of  the  treasurer  and  supervisor,  and  settle  the  same  and 
all  other  claims  against  the  township  not  before  settled. 

[9937]  §  10.  It  shall  be  the  duty  of  the  trustees  to  purchase  im-  Tools  and  impit- 
proved  implements  for  road  making  in  sufficient  quantity  for  the  use  "hMeVby  trS^u«» 
of  the  township,  and  the  same  shall  be  used  exclusively  for  that  pur- 
pose, and  the  cost,  on  their  order,  shall  be  jsaid  out  of  any  money  in 
the  township  treasury  not  otherwise  appropriated,  and  should  there  be 
a  lack  of  funds  the  trustees  may  levy  an  additional  tax  for  that  pur- 
pose, not  to  exceed  one  hundred  dollars  in  any  one  year,  and  such 
inaproved  implements  shall  be  for  the  use  of  contractors  and  supep- 
visors  in  the  making  and  repairing  roads  within  the  township,  and  the 
supervisor  shall  be  held  responsible  for  the  good  usage  of  the  same, 
and  shall  take  care  of  them  and  preserve  them  whea  thdy  are  not  in 
use. 

[99381  §  1 1.     Supervisors,  when  authorized  by  the  trustees,  shall  sidewaiki  and 
grade  sidewalks,  and  when  deemed  necessary,  to  [shal^  ?]  construct  foot  ^'^  tridgea. 
bridges  over  streams  of  water  on  the  line  of  roads  m  their  districts^ 
and  any  portion  of  the  two  days'  labor  may  be  used  for  this  purpose. 

[9939]  §  12.    Supervisors  shall  be  entitled  to  a  per  diem  not  to  ex-  Compensation  of 
ceed  two  dollars  for  each  day  actually  employed,  the  same  to  be  paid  »"?«"'«>"• 
on  the  order  of  the  trustees  out  of  the  road  or  township  fund,  and 
they  shall  not  exceed  in  expenditures  for  road  purposes  in  any  one 
year  the  amount  of  road  fund  for  that  year,  except  in  cases  of  unfore- 
seen damage  by  flood  or  otherwise. 

[9940]  §  13.  The  township,  trustees  shall,  in  addition  to  the  two  Levy  by  trustees, 
days'  labor,  determine  a  per  centum  to  be  levied  for  road  purposes 
upon  each  dollar  of  valuation  o£  the  taxable  property  of  their  respect- 
ive townships,  exclusive  of  any  incorpwatcd  village,  as  follows:  In 
townships  having  a  valuation  of  taxaUe  property  of  ooe  million  dol- 
lars and  over,  not  exceeding  three  mills  on  each  dollar ;  in  townships;  • 
having  a  valuation  of  less  than  one  million  and  more  than  five  hun- 
dred thousand  dollars,  any  rate  not  exceeding  four  mills  on  each  dol- 
lar ;  and  in  townships  having  less  than  five  hundred  thousand  dollars 
valuation,  any  rate  not  exceeding  five  mills  on  each  dollar ;  and  said 
trustees  shall  certify  the  same  to  the  county  auditor  in  writing  on  or 
before  the  15th  day  of  May  of  each  year;  and  the  county  auditor 
shall  assess  the  same  on  all  the  taxable  property  in  said  township  road 
district,  and  the  same  shall  be  collected,  one-half  in  the  December  in?, 
stallment  and  one-half  in  the  June  installment  by  the  county  treasurer, 
and  paid  over  to  [by]  him  by  [to]  the  treasurer  of  the  township  from 
which  said  taxes  were  collected,  the  same  to  be  expended  for  the  im- 
proveinent  of  roads  in  the  township  road  districts  where  collected;, 
and  said  trustees  shall  annually  set  apart  such  portion  of  the  road  tax 
as  they  deem  best  in  payment  of  contracts  for  permanent  improve- 
ment of  the  roads  by  draining,  grading,  graveling,  or  macadamizing. 
§  14.  This  act  shall  take  effect  and  be  in  force  on  the  first  Mon- 
day of  April  after  its  passage. 
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As  to  Warren,  see  MONTGOMERY  AND  WARItBN. 

aiso  gg  9910  et  seg. 

An  Act  to  amend  an  act  entitled  '■^  an  act  to  enable  the  commissioners  of 
Montgomery  and  Warren  counties  to  purchase  toll  roads,  and  to  convert 
the  same  into  free  roads"  passed  and  took  effect  May  10,  1878.  (Ohu 
Laws,  vol.  75,/.  1 150.) 

(Passed  and  took  effect  April  la,  1880:  77  v.  386.] 

§  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  That 
the  above  recited  act  be  amended  so  as  to  read  as  follows :  ' 

[Commissioners  of       [99-1:11  S  2-    That  the  countv  coiTimissioners  of  Montgomery  county, 

certain  counlies  ,••  •''.l*  ••  i.*..         r^i.  -j  -l 

may  purchase  toll-  whcn,  m  thcir  opinion,  the  interests  of  the  said  county  require  the  same 
"*'''  J  to  be  done,  may  and  they  are  hereby  authorized  and  empowered  to 

purchase  any  or  all  the  toll  roads  within  said  county,  as  hereinafter 
provided. 
[Appraisers  to  be  [9942]  §  3-  So  sooH  as  may  be  after  the  passage  of  this  act,  the 
duties!"'' '  ""^"  said  commissioners  shall  make  an  order  to  that  effect  on  their  journal, 
and,  thereupon,  there  shall  be  appointed  three  competent  disinter- 
ested freeholders  of  said  county  in  the  manner  following,  to  wit :  One 
by  said  commissioners,  one  by  the  directors  of  said  road,  and  one  by 
the  judge  of  the ,  court  of  common  pleas,  residents  of  said  county ; 
and  said  appraisers,  after  being  duly  qualified  to  faithfully  discharge 
the  duties  required  of  thenk  by  law,  shall,  within  twenty  days  after 
their  appointment,  proceed  to  personally  inspect  and  examine  as  to 
the  net  profits  of  each  road,  and  appraise  all  the  toll  roads  in  said 
county,  together  with  the  bridges  and  culverts  thereon,  at  their  actuai 
value ;  and  within  forty  days  from  the  time  of  their  appointment,  said 
appraisers  shall  make  and  return,  in  writing,  to  said  commissioners, 
the  valuation  or  present  worth  in  money  of  each  of  said  roads,  includ- 
ing the  bridges  and  culverts  thereon,  but  deducting  therefrom  the 
present  value  of  any  bridge  or  bridges  built  by  said  county,  or  of  any 
subscription  or  contribution  made  by  said  county  toward  the  construc- 
tion of  the  same ;  said  report  shall  separately  state  the  money  value  of 
each  road-bed  less  the  right  of  way  of  said  road-beds,  and  the  sepa- 
•  rate  value  of  the  bridge  and  culvert  thereon. 

(Report  of  ap-  [9943]  §  4-     That  upon  the  filing  of  said  report  by  said  appraisers, 

of  roads^  etc.']*'''^'  if  the  appraised  value  of  said  roads  shall  be  deemed  reasonable,  the 
commissioners  shall  submit  to  the  owner  or  owners  of  said  toll-roads  a 
proposition  for  the  purchase  of  the  same,  at  a  price  not  to  exceed  such 
appraisal ;  and  if  such  proposition  is  accepted,  the  said  commissioners 
shall  thereupon  purchase  the  same,  and  take  conveyance  thereof  from 
such  owner  or  owners ;  and  if,  upon  said  first  appraisement,  the  county 
commissioners  and  the  owners  of  said  toll-roads  can  not  agree  upon 
the  price  to  be  paid  therefor,  said  commissioners  may  order  a  second 
or  other  appraisement  in  the  manner  herein  provided  ;  and  to  provide 
for  the  payment  of  said  roads,  said  commissioners  are  hereby  authorized 
to  issue  the  bonds  of  the  county  at  their  par  value,  the  payment  of  the 
same  to  be  made  in  annual  installments,  not  to  exceed  seven  years, 
and  to  bear  a  rate  of  interest,  payable  annually,  not  to  exceed  six  per 
cent;  and  thereupon  said  roads  shall  be  declared  free  roads,  to  be 
kept  in  repair  as  hereinafter  specified ;  and  in  any  and  all  cases  the 
commissioners  of  said  county  may  reserve  the  right  to  reject  any  ap- 
praisement or  award  should  they  deem  the"  same  excessive ;  provided, 
that  if  the  commissioners  shall  have  submitted  to  the  owner  or  owners 
of  such  toll-roads,  a  first  and  second  proposition  for  the  purchase  of 
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the  same,  at  the  first  and  second  appraisement  made  by  said  appraisers, 

and  if  neither  of  said  propositions  shall  be  accepted  by  said  owner  or 

owiiers  of  said  toll-roads,  then  said  company  shall  charge  and  receive 

the  following  tolls,  and  no  more,  for  every  ten  miles  travel  on  said 

road,  and  the  same  in  proportion  for  any  less  distance,  to  wit :     For 

every  four-wheeled  carriage  or  other  vehicle  drawn  by  one  horse  or  tRate«  of  toll,  if 

other  animal,  ten  cents ;  for  each  additional  animal,  three  cents ;  for  ehaied.)  ^"'' 

every  sled  or  sleigh  drawn  by  one  horse  or  other  animal,  three  cents, 

and  for  each  additional  animal,  three  cents ;  for  every  horse  or  mule 

and  rider,  three  cents ;  for  every  horse,  mule  or  ass,  six  months  old  or 

upwards,  two  cents ;  for  every  head  of  neat  cattle  six  months  old  or 

upward,  three-fourths  of  one  cent ;  for  every  head  of  sheep  or  hogs, 

one-fourth  of  one  cent ;  for  every  stage  coach  or  omnibus  drawn  by 

two  horses  or  other  animals,  twenty  cents;  for  each  additional  animai, 

five  cents;  and  for  every  two-wheeled  carriage  drawn  by  one  horse 

or  other  animal,  seven  cents,  and  for  each  additional  animal  three 

cents.     But  persons  going  to  and  from  their  regular  place  of  worship 

on  the  Sabbath,  or  to  and  from  funerals,  militia  musters  or  elections, 

jurymen  going  to  and  returning  from  their  attendance  at  court,  and 

tiie  troops  and  armies  of  the  United  States  and  of  this  State,  may 

pass  on  said  road  free  of  toll.    [As  amended  April  30,'  1886 :  83  v.  330.  ] 

[9944]  §  5.     For  the  purpose  of  paying  the  bonds  named  in  this  [Tax  to  pay  for 
act,  and  interest  thereon,  the  county  commissioners  are  authorized  ITrtpSr.}"^"^ 
and  empowered  to  annually  levy,  upon  the  grand  duplicate  of  the 
county,  an  amount  which,  in  their  opinion,  may  be  sufficient  for  the 
payment  of  said  bonds  and  interest  thereon ;  and  for  the  purpose  of 
keeping  said  roads  in  repair,  the  county  commissioners  are  authorized 
and  empowered  to  annually  levy  upon  the  grand  duplicate  of  the 
county  an  amount  sufficient  to  keep  said  roads  in  repair,  which  fund  . 
shall  be  known  as  a  special  pike  fund,  and  shall  be  collected  as  other 
taxes,  and  shall  be  and  remain  under  the  control  of  the  county  com- 
missioners, and  be  Used  and  expended  by  them  in  keeping  and  main- 
taining said  roadsiin  repair.     [As  amended  April  16,  1888:  85  v.  560.] 

[9945]  §  6.     Said  appraisers  shall  receive    their  actual   expenses  fcm. 
and  two  dollars  per  diem  for  each  day  actually  employed  in  the  dis- 
charge of  their  duties. 

§  7.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage :  and  said  original  act  is  hereby  repealed. 


An  Ad  authorizing  the  county  commissioners  of  Athens  county  to  construct 

free  turnpikes. 

(Passed  and  took  effect  May  i,  1885 ;  8>  v.  404.] 

[9946]  §  I.     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  [May  construct 
That  the  county  commissioners  of  Athens  county  are  hereby  author-  '"*  turnpike.) 
ized,  when  in  their  judgment  the  public  interests    demand   it,  to  *""■  ** "  ** 
cause  to  be  constructed  free  turnpike  roads,  on  or  near  any  state  or 
county  road  in  said  county,  of  such  width  as  in  their  judgment  may 
seem  best.     And  in  the  construction  of  such  roads,  said  commissioners 
shall  proceed  in  accordance  with  the  provisions  of  sections  4770, 
4771,  4772  and  4773  of  the  Revised  Statutes;  provided,  that  not  more 
than  two  thousand  dollars  of  the  public  money  shall  be  expended  for 
such  purpose  in  any  one  year.     And  before  ordering  any  such  road 
said  commissioners  shall  require  donations  of  not  less  than  twenty  per 
VOL.  11 — 54 
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centum  of  the  estimated  cost  thereof  to  aid  in  the  construction  of  sucb 
road,  and  may  issue  bonds  for  the  construction  of  such  roads,  bearing 
not  more  than  six  per  cent,  interest  per  annum,  payable  at  the  pleasure 
of  said  commissioners,  which  bonds  shall  not  be  sold  for  less  than 
their  par  value.  And  said  commissioners  may  levy  a  tax  on  all  taxable 
property  in  said  county,  not  more  than  two-tenths  of  a  mill  on  the 
dollar  annually,  for  the  purpose  of  paying  for  the  construction  of  such 
roads,  or  for  paying  the  said  bonds  that  may  be  issued. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


COLUMBIANA. 


Ah  Act  to  authorix  the  commissioners  of  Columbiana  county,  Ohio,  t» 
straighten  and  change  roads,  and  pay  damages  therefor. 

[Passed  and  took  efTect  March  17,  iS8S:  8s  v.  tfA.'\ 

(Commiuionert  [9947]  §  I.     Be  it  enacted  by  the  Gemral  Assembly  of  tlu  State  of  Ohio^ 

McTchSige'roads.]  ^^at  whenever  the  commissioners  of  Columbiana  county  deem  it  neces- 
sary for  the  good  of  public  travel  to  change  the  width,  grade  or  loca* 
tion  of  any  public  highway  in  said  county,  they  may,  upon  their  own 
motion,  without  petition,  cause  such  straightening,  change  or  change 
to  be  made  in  such  road  or  roads,  and  for  these  purposes,  shall  employ 
a  competent  surveyor  and  proceed  to  view,  re-survey,  lay  out  and  cor- 
rectly mark  said  road  throughout,  with  the  changes  therein  made, 
together  with  the  width  thereof,  and  the  surveyor  shall  make  and 
deliver  to  the  commissioners  a  correct  certified  rtturn  of  the  survey 

[Piati.]  of  said  road,  and  a  plat  of  the  same,  together  with  a  pertinent  descrip- 

tion of  any  lands  required  to  be  used  in  making  any  such  proposed 
.changes,  and  the  commissioners  shall  cause  the  survey  and  plat  of  said 
road  to  be  recorded,  and  thenceforth  such  road,  as  re-surveyed  and 
changed,  shall  be  considered  a  public  highway,  and  any  portion  of  such 
original  road  not  included  in  the  re-survey  and  record  So  made, 
shall  be  considered  useless  and  vacated  thereby.  The  commissioners 
and  owners  of  any  such  lands  so  to  be  used,  may  agree  upon  the 
amount  of  compensation  and  damages  to  be  paid  therefor,  and  when 
such  lands  are  owned  by  minors  or  other  persons  under  guardianship, 
such  agreement  may  be  made  with  the  guardian  of  such  wards,  subject 
to  the  approval  of  the  probate  judge,  and  in  case  they  are  unable  s& 
to  agree,  the  commissioners  may  appropriate  the  same,  and  for  this 
purpose  they  shall  make  application  in  writing  to  the  court  of  com- 
mon pleas,  or  to  a  judge  thereof  in  vacation,   or  probate  court  of 

{OamaccL)  the  couuty,  which  application  shall  contain  the  name  or  names  of  the 

owner  or  owners  of  the  respective  parcels  of  land  sought  to  be 
appropriated,  together  with  a  pertinent  description  and  plat  of  all  such 
lands,  and  thereupon  the  same  proceedings  shall  be  had,  as  provided 
for  the  appropriation  of  private  property  by  municipal  corporations 
for  []  far  as  applicable,  and  in  such  cases  the  jury,  in  assessing  the 
compensation  and  damages,  shall  be  governed  by  the  provisions  of 
section  4642,  Revised  Statutes,  and  in  all  such  causes,  wherein  the 
commissioners,  before  making  such  application,  have  offered  to  allow 
and  pay  such  owners  compensation  and  damages,  and  the  amount 
returned  by  the  jury  does  not  exceed  the  amount  so  offered  by  said 
commissioners,  the  cost  of  such  proceedings  so  far  as  they  rekte  to 
such  owner  and  his  land  shall  be  adjudged  against  him.  The  commis- 
sioners may  cause  to  be  paid  from  the  county  treasury  all  comj  ensation 
and  damages  to  land  owners  and  costs  of  re-surveys  and  o;her  pro» 
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vecdiags  provided  for  in  thk  ssctiofi  out  of  the  fund  created  by  the 
1»*T  tinder  section  4919. 

§  i.    this  act  shall  tdke  sfleet  aiiA  be  ki  fenree  itvta  aad  ^et  itb 
lMMag6. 

DBPIANCB. 

^«  Act  to  amend  an  act  passed  February  16,  1883,  to  regulate  the  levying 
0/  toMS  for  road  and  bridge  purposes  in  certain  counties,, 

[Passed  and  took  effect  Ftbniary  i6,  i8S3 :  8d  v.  at ;  •minded  March  ij,  1883 :  80  v.  58.] 

[99481  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Additional  lev* 
That  It  shJill  be  the  duty  of  the  commissioners  in  each  of  the  counties  »haii  be  made  m 
of  the  state  having  a  population  at  the  last  federal  census  of  twenty-  forirJa/aaS ' 
tyro  thousand  five  hundred  and  fifteen,  or  which  shall  hereafter  at  any  ''"''«'  p"n>**«*^ 
subsequent  federal  census  have  a  population  of  twenty-two  thousand 
five  hundred  and  fifteen,  to  annually,  at  their  March  session,  make 
a  kvy,  not  to  exceed  three  mills  on  each  dollar  of  valuation  on  all  the 
taxable  property  in  such  counties  for  road  and  bridge  purposes ;  and 
that  in  such  counties  it  shall  be  the  duty  of  the  commissioners  to  con- 
struct and  keep  in  repair  all  necessary  bridges  over  streams  and  pub- 
lic canals  on  all  state  and  county  roads,  free  turnpikes,  and  improved 
roads  in  common   public  use.      \As  amended  March  15,  1883:   80 
V.  58.1 

|«949]  §  2.     That  so  much  of  .sections  860,  2824  and  4938  of  (fi^J^.'^''  p*^ 
the  revised  statutes  of  Ohio,  as  conflicts  with  this  act,  is  hereby  super- 
seded and  declared  to  be  wholly  inoperative  in  the  counties  described 
in  this  act.     \As  amended  March  15,  1883  :  80  v.  58.] 

§  3.     This  act  shall  take  effect  from  and  after  its  pass^e. 


An  Act  to  amend  an  cut  entitled  ' '  an  act  to  allow  the  commissioners  of 
GaUia  county  to  levy  a  tax  to  repair  the  principal  highways  therein'* 
{p.  L.  vol.  77,  /.  405.) 

[Passed  and  took  effect  March  ao,  1884 :  8t  v.  373.) 

[9950]  §  I .   Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  (Addition^  ux  cm 
That  the  commissioners  of  Gallia  county  are  hereby  authorized  to  levy  "'^"'  ""  *•' 
one  mill  annually  upon  all  taxable  property  ih  said  county,  to  be  levied 
and  collected  as  other  taxes  are,  for  the  purpose  of  altermg  or  improv- 
ing the  principal  highways  therein,  and  the  moneys  so  collected  may 
be  expended  under  their  direction. 

[9951]  §  2.     The  commissioners,  when  they  have  determined  upon  [Private  contraeu 
the  alteration  or  improvement  of  any  county  road  under  this  act,  are  ^"^  right  of  w»y;j 
hereby  authorized  to  make  a  private  contract  with  smy  person  or  per- 
sons through  whose  premises  said  road  may  be  located  for  the  right 
of  way  for  said  road  through  said  premises,  and  may  alter  or  change 
the  same,  when  in  their  opinion  the  change  will  be  an  improvement 
of  the  road,  and  when  the  damages  and  other  expenses  accruing 
therefrom  will  not  exceed  in  the  aggregate  the  sum  of  three  hundred 
dollars.     When  such  change  has  been  agreed  upon,  the  commissioners  [Surrey  and  pi»t«t 
riiall  order  a  survey  and  plat  of  the  same  to  be  made,  a  copy  of  which 
shall  be  delivered  by  the  surveyor  to  the  county  auditor,  on  or  before 
the  next  meeting  of  the  commissioners,  and  said  auditor  shall  make  a 
record  of  the  same  as  in   other  cases  of  road  changes  or  altera- 
tions, and  such  change  or  alteration  shall  be  considered  a  public  high- 
way. 
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§  3.  The  said  original  act,  entitled  "an  act  to  allow  the  cominis- 
sioners  of  Gallia  county  to  levy  a  tax  to  repair  the  principal  highways 
therein,"  enacted  April  15,  1880,  be  and  the  same  is  hereby  re- 
pealed ;  and  this  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 


An  Act  to  authorize  the  trustees  of  the  several  townships  in  HamiUoH  county 
to  levy  an  additional  road  tax. 

[Pas&ed  and  took  effect  March  6,  i8So :  77  v.  38.] 

Additional  road  [99521  §  I .     Beit  cnocted  by  the  General  Assembly  of  the  State  of  Ohio, 

county. '""' '°"  That  in  fieu  of  the  taxes  authorized  to  be  levied  and  collected  in  sec- 
tions 2829  and  2830  of  the  revised  statutes,  the  trustees  of  any  town- 
ship in  Hamilton  county,  if  they  deem  an  additional  road  tax  neces- 
sary, shall  determine  the  percentum  to  be  levied  on  the  taxable  prop- 
erty of  their  township,  not  to  exceed  two  mills  on  the  dollar,  which 
In  certain  case  "lay  be  discharged  in  labor,  as  hereinafter  provided.  But  where  a 
village  council        township  shall  include  an  incorporated  village,  the  rate  of  tax  so  fixed 

to  exercise   powerb  ,  .  ,  "^  ,  .  ,      ,,  1  ,  1  ,1  « 

•f  trustees.  ijy  Said  township  trustees  shall  not  apply,  or  be  assessed  or  collected 

from  the  ])roperty  included  within  the  incorporated  limits  of  such  vil- 
lage, but  the  council  of  any  such  village  shall  exercise  the  right  con- 
ferred by  this  title  on  the  trustees  of  townships  to  make  such  additional 
levy  for  road  purposes  on  the  taxable  property  within  the  corporate 
limits  of  any  such  village,  as  trustees  may,  by  this  title,  make  for  road 
purposes  in  their  respective  townships.  Said  trustees  and  council 
shall  certify  the  same  to  the  county  auditor,  in  writing,  on  or  before 
the  fifteenth  day  of  May  in  each  year ;  the  auditor  of  the  county  shall 
assess  the  same  on  all  the  taxable  property  in  .said  township  or  village, 
and  the  same  shall  be  collected  in  the  December  installments. 
Labor  on  public  [9953]  %  2.     Any  person  charged  with  a  road  tax  may  discharge 

highways.  j]^g  same  by  labor  on  the  public  highway,  within  the  proper  time,  at 

the  rate  of  one  dollar  and  fifty  cents  per  day,  and  a  ratable  allowance 
per  day  for  any  team  and  implement  furnished  by  any  person  under 
the  direction  of  the  supervisor  of  the  proper  district,  who  shall  give 
to  such  person  a  certificate,  specifying  the  amount  of  taxes  so  paid, 
and  the  district  and  township  wherein  such  labor  should  be  and  was 
County  treasurer  pcrformed,  which  certificate  shall  in  no  case  be  given  for  any  greater 
to  receive  ccriifi-  suHi  than  the  tax  charged  against  such  person,  and  the  county  treas- 
road'tax.""""'^  ^°'  urer  shall  receive  all  such  certificates  as  money  in  the  discharge  of 
said  road  tax :  provided,  that  when  the  county  commissioners  so  di- 
rect, the  su])ervisor  shall  write  on  the  margin  of  his  list,  opposite  to 
Labor  or  money,  (he  aniouut  charged  against  all  such  as  may  pay  the  tax,  by  money  or 
labor,  the  word  "paid,"  and  shall  return  his  list,  on  or  before  the 
twenty-fifth  day  of  September  of  the  year  in  which  levied,  to  the 
township  clerk,  who  shall  write  on  the  margin  of  the  list  sent  by  the 
auditor,  opposite  to  the  amounts  charged  against  each  person  who  may 
have  paid  the  same  in  labor  or  money,  as  shown  by  the  return  of  the 
supervisor,  the-word  "  paid,"  and  shall  forthwith  forward  the  same  to 
the  county  auditor,  who  shall  charge  all  such  as  may  remain  unpaid, 
as  shown  by  the  returns  of  the  township  clerk,  upon  the  tax  duplicate 
of  the  proper  county,  and  the  same  shall  be  collected  as  other  moneys 
are  collected  in  the  December  installment  by  the  county  treasurer. 
When  such  road  tax  is  paid  in  labor,  such  labor  shall  be  performed 
before  the  first  day  of  October  of  the  year  in  which  levied.  All  road 
taxes  collected  by  the  county  treasurer  from  any  person  shall  be  paid 
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over  to  the  treasurer  of  the  township  or  municipal  corporation  from 
which  they  were  collected,  and  shall  be  expended  on  the  public  roads 
and  in  building  and  repairing  bridges  in  the  several  sub-districts  in  the 
township  or  municipal  corporation  from  which  the  said  taxes  were  col- 
lected and  the  same  taxable  property  is  located,  under  the  direction 
of  the  trustees  of  the  proper  township  or  'council  of  such  municipal 
corporation  and  supervisors  of  the  several  sub-districts  in  each  town- 
ship. All  funds  heretofore  levied  for  road  purposes,  and  not  ex- 
pended, shall  revert  back,  as  herein  named,  to  the  several  sub-districts 
and  villages,  and  be  expended  under  the  direction  of  the  trustees  of 
township  and  supervisors  of  the  several  sub-road  districts,  or  council 
of  municipal  corporation,  from  which  the  same  was  collected,  as  other 
taxes  collected  under  the  provisions  of  this  title. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

HARRISON. 

lAn  Act  to  autlwrize  the  trustees  of  any  township  in  Harrison  county  to  con- 
struct free  turnpikes. 

[Passed  and  took  ciTect  March  i6,  1883:  79  v.  171.) 

[9954]  §  1.    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  [Trustees  of  tow* 
That  the  trustees  of  any  township  in  the  county  of  Harrison  are  hereby  count)r"ina"con-" 
authorized,  upon  the  petition  of  not  less  than  twenty-five  resident  free-  struct  free  tum- 
holders  of  such  township,  to  levy  a  tax,  not  to  exceed  in  any  one  year  *" 
five  mills  on  the  dollar  on  all  the  taxable  property  of  the  townsljip,  for 
the  purpose  of  grading,  macadamizing,  graveling,  and  otherwise  im- 
proving the  public  roads  of  sueh  township,  and  said  tax,  when  col- 
lected, shall  be  applied  to  improving  said  roads  as  aforesaid,  under  the 
direction  of  said  trustees ;.  provided,  that  no  such  tax  shall  be  levied 
until  after  the  question  of  levying  the  same  shall  be  submitted  to  a  vote 
of  the  qualified  electors  of  such  township,  at  a  regular  spring  elecuon, 
of  which  submission  not  less  than  twenty  days'  notice  shall  be  given 
by  posting  up  notices  at  not  less  than  five  of  the  most  public  places  in 
such  township;   further  provided,  that  a  majority  of   said  electors, 
voting  at  such  election  on  said  question,  shall  decide  in  favor  of  such 
levy.     The  trustees  shall  declare  the  result  of  said  election  by  reso- 
lution. 

[9955]  §  2.  Whenever  the  electors  of  any  such  township  shall  vote  [Levy,  ho»  .on«  t* 
in  favor  of  making  the  levy  provided  for  in  this  act,  for  the  improve-  =""""''*  1 
ment  of  the  public  roads  in  any  year,  it  shall  be  the  duty  of  such 
trusteees  thereafter,  at  each  succeeding  spring  election,  to  submit  the 
question  of  continuing  said  levy  for  such  succeeding  year,  and  such 
levy  shall  only  be  made  so  long  as  a  majority  shall  vote  in  favor  of  the 
same.  But  after  a  majority  shall  refuse  to  so  vote,  the  question  shall 
not  again  be  submitted,  except  as  provided  in  the  first  section,  upon 
the  petition  of  not  less  than  twenty-five  freeholders  of  such  township. 

§  3.     This  act  shall  take  effect  and  be  in  force  ftDm  and  after  its 
passage. 

HBNRV. 

An  Act  to  authorize  the  commissioners  of  Henry  county  to  improve  tht 
roads  of  said  county. 

[Pasted  and  took  effect  March  24,  18S6:  83  v.  ajg.] 

[9956]  §  1.     Beit  enacted  by  the  General  Assembfy  of  the  State  of  Ohio,  (Commiidonew 
That  the  board  of  county  commissioners  of  Henry  county,  Ohio,  be  ST/ county *MdH 
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and  hereby  are  authorized  and  empowered  to  improve  by  grading, 
draining  and  graveling,  or  macadamizing,  or  both,  any  state  or  county 
road,  or  part  thereof,  within  the  said  county,  and  to  levy  therefor  a 
tax  on  all  the  taxable  property  of  said  county,  or  any  township  thereof, 
listed  on  the  general  duplicate  for  taxation,  not  to  exceed  in  any  one 
year  five  mills,  for  not  exceeding  fourteen  (14)  years,  in  manner  and 
upon  conditions  hereinafter  specified  and  prescribed. 

[9967]  §  2.  The  roads  improved  under  the  provisions  of  this  act, 
shall  be  not  more  than  sixty  nor  less  than  thirty  feet  wide,  shall  be 
graded  so  as  to  drain  freely  to  the  sides,  and  the  macadamizing  or 
graveling,  or  both,  when  completed,  shall  not  be  less  than  ten  nor 
more  than  sixteen  feet  in  width,  nor  less  than  ten  inches  thick  in  the 
center,  and  not  less  than  six  inches  thick  at  the  sides ;  the  roads  shall 
be  well  provided  with  all  necessary  side  drains  and  other  ditches  pro- 
viding an  outlet  for  the  drainage  of  the  road  bed. 

[9958]  §  3.  To  anticipate  the  receipts  which  may  come  into  the 
county  treasury  by  virtue  of  such  tax,  the  county  commissioners  may 
borrow  such  sum  of  money  as  shall  not  exceed  nme-tenths  (9-ioths)  of 
the  tax  levied  or  to  be  levied,  at  a  rate  of  interest  not  to  exceed  six 
(6)  per  cent,  per  annum,  interest  payable  semi-annually,  and  issue 
bonds  therefor  in  sums  of  not  less  than  one  hundred  nor  more  than 
one  thousand  dollars  ($1,000.00)  each,  payable  at  such  times  and 

E laces  as  may  be  determined  by  said  board  of  county  commissioners; 
ut  no  bond  shall  extend  beyond  a  period  of  fifteen  years,  and  shall 
not  be  sold  for  less  than  their  par  value. 

[9959]  §  4.  If  any  person  or  persons  shall  desire  to  raise  any  sum 
of  moftey  by  subscription,  for  the  purpose  of  assisting  in  the  improve- 
ment or  construction  of  any  road  or  part  of  a  road,  in  any  township  or 
townships  in  said  county,  under  the  provisions  of  this  act,  such  per- 
son or  persons  shall  subscribe  any  amount,  and  designate  in  such  sub- 
scription the  road  or  part  of  the  road  for  which  the  subscription  is 
made;  and  such  subscription  shall  be  filed  with  the  commissioners  of 
said  county,  at  a  regular  session ;  and  the  commissioners  shall,  if  they 
deem  the  construction  or  improvement  proper  and  expedient,  file  said 
subscription  list  with  the  county  auditor ;  and  such  subscription  shall 
be  payable  to  the  county  treasurer  upon  the  warrant  of  the  county 
auditor  within  a  time  limited  therein;  and  when  due  and  unpaid,  the 
said  auditor  shall  charge  the  same  upon  the  general  tax  duplicate  of 
said  county  against  the  propwrty  of  such  subscriber  or  subscribers, 
which  shall  be  a  lien  upon  all  their  real  estate  in  such  township,  and 
the  same  may  be  made  payable  in  installments,  and  with  such  other 
regulations  as  the  commissioners  may  prescribe,  and  be  collected  the 
same  as  taxes.  And  any  subscription  by  persons  not  residing  within 
the  township  in  whicTi  such  improvement  is  made,  and  not  ownin|[ 
property  in  such  township,  the  said  commissioners  may  collect  by  suit 
m  any  court  of  competent  jurisdiction. 

[9900]  §  5.  The  money  so  collected,  borrowed  or  subscribed,  shall 
be  expended  uqder  the  direction  of  said  county  commissioners,  in  such 
manner  as  shall  seem  to  them  most  advantageous  to  the  interest  of 
such  township  or  townships  as  hereinafter  provided,  for  the  graveling, 
macadamizing,  or  for  the  construction,  re-construction,  or  repair  of 
such  principal  highways  of  ssiid  county  as  hav0  been  selected  for  im- 
provement. 

[9961]  §  6.  Before  the  commissioners  shall  make  any  levy  under 
this  act,  there  shall  be  presented  to  them  a  request  in  writing,  signed 
by  not  less  than  $fty  Fesident  tax-payers  of  any  township  in  which  it 
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is  proposed  to  levy  such  tax,  and  the  said  commissioners  shall  then 
submit  the  question  of  accepting  or  rejecting  the  provisions  of  this  act, 
to  the  qualified  electors  of  such  township  or  townships  at  a  regular 
election,  after  giving  at  least  ten  days'  notice  thereof,  by  posting  in 
ten  (lo)  of  the  most  public  places  in  such  township  or  townships,  writ- 
ten or  printed  notices.  The  tickets  to  be  voted  at  any  election  at 
which  said  question  shall  be  submitted,  shall  have  written  or  printed 
thereon  the  words,  "Road  improvement — Yes;"  or,  "Road  improve- 
ment— No;"  and  returns  of  such  election  shall  be  made  by  the 
officers  thereof,  within  five  (5)  days  to  the  county  commissioners. 

[99621  §  7.     The  township  or  townships  in  which,  at  any  election  (Where  vote » . 
held  under  the  provisions  of  this  act,  there  shall  be  a  majority  of  all  efemp'tj"""'*'* 
of  the  lawful  votes  cast  on  the  question,  against  road  improvements.  Am.  as  r.  878. 
shall  be  exempt  from  the  operation  of  this  act ;  and  this  act  shall  be 
confined  in  its  operations  to  the  township  or  townships  only  in  which 
a  majority  of  the  lawful  votes  cast  on  the  question  shall  be  m  favor  of 
said  question.     And  bonds,  as  aforesaid,  shall  be  issued  in  proportion 
to  the  property  valuation  and  tax  levy  of  the  township  or  townships 
accepting  the  provisions  of  this  act ;  and  no  levy  shall  be  made  in  any 
township  not  so  affirmatively  voting. 

[^9963]  §  8.     If  at  any  time  after  one  (i)  year  from  any  election  [Subsequent  eleo> 
which  shall  be  held  under  the  provisions  of  this  act,  fifty  (50)  or  more  ''°"'l 
tax-payers  of  any  township  shall,  by  written  notice  to  the  county  com-  ■*'°* "  '•  ***• 
missioners,  request  an  election  to  be  held  within  such  township  for 
the  purpose  of  voting  upon  the  question  of  accepting  or  rejecting  the 
provisions  of  this  act,  the  county  commissioners  shall,  at  least  ten 
days  before  the  next  general  election,  proceed  to  give  notice  of  such 
election,  as  is  provided  in  section  six  (6),  which  election  shall  be  held 
and  returns  thereof  made  in  the  same  manner  as  is  prescribed  in  sec- 
tion six  (6)  of  this  act. 

§  9.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  supplerrentary  to  an  act  entitled  "an  act  to  authorize  the  commiS' 
sioners  of  Henry  county  to  improve  the  roads  of  said  county,"  passed 
March  24,  1886  (^Ohio  Laws,  vol.  83,  page  279). 

(Passed  and  took  effect  April  ii,  1889:  86  v.  644.) 

[9964]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  (Purchase  of  land 
That  the  commissioners  named  in  the  act  to  which  this  is  supplement-  gralet'etc.f'^"' 
ary  are  authorized  to  purchase  any  land  necessary  for  the  widening  or 
straightening  of  any  road  to  be  improved  under  said  act,  and  to  pur- 
chase or  lease  any  lands  in  said  county  for  gravel  to  improve  said 
roads,  and  to  make  any  ditch  or  ditches  necessary  to  drain  any  gravel  (Ditches  <»  <i»J<> 
bank,  gravel  bed  or  other  deposit  of  gravel,  owned  or  leased  by  them,  *"'" 
and  in  order  to  construct  such  ditch  or  ditches,  said  commissioners 
shall  file  a  petition  in  the  probate  court  of  said  county,  setting  forth 
the  object  and  necessity  of  such  ditch  or  ditches,  and  a  description  of 
the  route  thereof,  and  the  probate  judge  shall  fix  a  time  for  the  hear- 
ing of  such  petition  and  cause  notice  thereof  to  be  given  to  each  per- 
son whose  lands  will  be  affected  thereby,  and  in  case  the  probate 
judge  shall  find  such  ditch  or  ditches  necessary  for  the  drainage  of 
such  gravel  bank,  gravel  bed  or  other  deposit  of  gravel,  he  shall  ap- 
point three  judicious,  disinterested  freeholders  of  the  county  to  go 
upon  the  line  of  such  proposed  ditch  and  view  the  same  and  make  an 
estimate  of,  and  award  to  such  landowners,  damages  and  compensa- 
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tion  for  their  lands,  which  shall  be  paid  into  said  court  for  such  land- 
owners Jjefore  constructing  said  ditch ;  and  any  person  or  corporation 
aggrieved  thereby  may  give  bond  as  required  by  section  4463  of  the 
Revised  Statutes,  and  then  the  cause  shall  be  tried  by  a  jury  in  said 
court  in  the  same  manner  as  if  apf)ealed  from  the  county  commission- 
ers ;  and  the  viewers  and  probate  judge  shall  be  allowed  the  same  fees 
as  in  like  proceedings  before  the  county  commissioners. 
(Appropriation  of  [9965]  §  2.  When  Said  Commissioners  are  unable  to  purchase  of, 
n<K  tic|w:hu«i.]  ^r  contract  wjth  the  owner  of  any  land  needed  for  the  widening  or 
straightening  of  any  road  improved  under  the  act  to  which  this  is  sup- 
plementary, or  with  the  owner  of  any  gravel  bank,  gravel  bed  or 
other  deposit  of  gravel  or  other  material,  in  the  judgment  of  said 
commissioners  necessary  for  the  improvement  of  said  roads  within 
said  county,  upon  fair  and  equitable  terms,  or  in  case  the  owner  re- 
fuses to  sell  or  contract  with  said  commissioners,  for  the  sale  of  such 
lands,  gravel  or  other  material,  upon  the  commissioners  agreeing  to 
allow  a  just  and  reasonable  compensation  therefor,  then  they  are  au- 
thorized and  empowered  to  condemn  for  public  use  said  land  or  mate- 
rial in  such  quantities  as  in  their  judgment  will  be  necessary  for  said 
roads,  and  for  such  condemnation  the  same  proceedings  shall  be  had 
which  are  provided  for  the  'appropriation  of  private  property  by  mu- 
nicipal corporations. 

[9966]  §  3.     This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 


(TaUac  effect.) 
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An  Act  to  autkoriu  the  commissioners  of  certain  counties  to  locate  and  con- 
struct turnpike  roads. 

[Passed  and  took  effect  March  39,  1879:  76  v.  43.] 

[9967]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  all  counties  having  a  population,  at  the  last  federal  census,  of 
not  less  than  29,130,  and  not  more  than  29,135,  the  county  commis- 
sioners, when  they  become  satisfied  that  the  public  interests  of  their 
county  demand  and  justify  special  action  for  the  improvement  of  the 
roads  therein,  may  appoint  five  disinterested  freeholders  of  their 
county  as  commissioners  to  view,  survey,  and  locate  one  or  more 
roads,  beginning  at  and  leading  from  the  county  seat  of  the  county,  or 
such  other  and  eligible  points  as  may  be  deemed  proper,  and  running 
by  such  direct  and  eligible  route  as  they  may  find  best  for  the  public 
convenience,  and  terminating  at  any  point  within  or  at  the  county  line; 
but  they  are  not  required  to  construct  or  maintain  any  such  road 
within  the  corporate  limits  of  any  town  in  said  county. 

[9968]  §  2.  The  roads  established  and  constructed  under  this  act 
shall  be  opened  not  more  than  sixty  nor  less  than  thirty  feet  wide,  and 
at  least  eighteen  feet  in  width  shall  be  graded  so  as  to  drain  freely  to 
the  sides,  and  macadamized  with  stone  or  gravel,  not  less  than  ten  nor 
more  than  sixteen  feet  in  width  nor  less  than  ten  inches  thick  in  the 
center,  and  not  less  than  six  inches  thick  at  the  side ;  in  no  case  shall 
the  grade  of  ascent  or  descent  on  the  road  be  greater  than  seven 
degrees;  the  road  shall  be  well  provided  with  all  necessary  side  drains, 
and  with  substantial  bridges  or  culverts,  and  such  roads  shall  be  free  to 
the  public  for  travel,  and  kept  in  repair  by  the  laws  in  force  for  keeping 
in  repair  free  turnpike  roads  by  the  county  commissioners. 

[9969]  §  3.  The  county  commissioners  may  authorize  the  commis- 
sioners by  them  appointed  to  call  to  their  assistance  a  competent  sur- 
veyor or  civil  engineer,  or  both,  at  their  discretion,  with  the  necessary 
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and  proper  assistants,  and  to  lay  out,  survey,  and  locate  such  turnpike 

road,  through,  or  upon  any  improved  or  unimproved  lands,  or  the  best 

route  between  the  points  of  beginning  and  terrtiination,  and  to  obtain  Commistioners 

by  grant,  or  take  proposals  for  the  purchase  from  the  owners  of  land  ^o'right'of'way. 

over  which  the  road  will  pass,  the  right  of  way,  and  to  take  timber  and 

other  materials  necessary  to  the  construction  of  same. 

[91)70]  §  4-    When  said  commissioners  and  the  owners  fail  to  agree  Failure  to  agree 
as  to  the  amount  of  compensation,  or  when  the  owner  is  unknown,  f°gi°pr^c^ee"dings 
non-resident,  or  incapable  of  contracting,  then  the  same  shall  be  as-  pay  ^e  insiitmed 
certained  and  adjusted  by  proceedings  had  in  the  name  of  the  county  comm^oner"'"'' 
commissioners,  under  the  law  providing  for  the  appropriation  of  pri- 
vate property  by  corporations,  and  the  comnjissionets  may  authorize 
the  viewers,  or  commissioners  by  them  appointed,  to  locate  the  road 
upon  the  whole  or  any  part  of  any  state,  county,  or  township  road 
heretofore  laid  out  and  established  within  the  county,  and  to  widen, 
alter,  change,  or  vacate  the  same  or  any  part  thereof,  subject  to  the 
rules  as  to  compensation  for  property  appropriated  as  aforesaid. 

[9971]  §  5.     Before  determining  upon  the  location  or  establishment  Di$cretioDary 
of  any  such  turnpike  road,  the  county  commissioners  may  require  Sine"in'^obuiS^ 
donations  of  money  and  written  agreements  on  the  part  of  tax-payers  taxpayers-  written 
of  the  county  subjecting  their  taxable  property  to  taxation,  annually,  '•'""'"'^ 
to  aid  in  the  location  and  construction  of  the  same  during  the  term  of 
years  named  therein,  and  at  the  rate  therein  specified,  which  agree- 
ments shall  be  filed  and  recorded  in  the  office  of  the  county  auditor, 
and  from  the  time  of  such  filing  and  recording  shall  operate  as  a  lien 
upon  the  real  estate  of  the  several  parties  joining  therein  as  donors  for 
the  purpose  therein  provided;  or  in  lieu  thereof  the  said  county  com-  Residenu on Une 
missioners  may.  require  said  donors  or  land-owners  along  said  roads  to  iJadfng'and'"''''" 
complete  the  grading  and  construction  of  culverts  on  said  turnpike  curving. 
roads;  all  revenues  derived  from  donations  in  money  and  taxation 
shall  be  kept  and  held  as  a  separate  fund  in  the  county  treasury,  and  Money  collected 
shall  be  applicable  only  to  the  purposes  of  locating  and  constructing  fund.'"  "•"""' 
such  turnpike  roads,  and  if  the  commissioners  determine  not  to  estab- 
lish and  construct  such  road,  then  any  money  received  as  donations 
shall  be  refunded,  and  the  agreements  for  donations  by  taxation  shall  May  be  refunded, 
become  inoperative. 

[9972]  §  6.  Upon  the  location  and  establishment  of  any  such  Annual  levy  for 
turnpike  road  by  the  county  commissioners,  they  may,  for  the  purpose  '"«'?''« 'o»d». 
of  aiding  in  the  construction  thereof,  levy  annually,  in  addition  to 
other  road  taxes  authorized  by  law,  a  tax  for  turnpike  road  purposes 
of  not  more  than  two  (2)  mills  on  the  dollar  of  valuation,  on  the  grand 
duplicate  of  taxable  property  in  the  county,  and  to  continue  such  levy 
from  year  to  year  until  the  road  or  roads  which  have  been  commenced 
are  completed. 

[9973]  §  7.     No  such  taxes  shall  be  levied  on  any  lands  which  have  where  exemption 
been  heretofore  assessed  for  the  construction  of  any  free  turnpikes  or  jLu^y'aS^d 
improved  road  or  roads,  already  constructed,  or  in  the  course  of  con-  «  allowed, 
struction,  at  the  time  of  the  levy  of  the  tax,  unless  the  amount  that 
would  be  ratably  levied  upon  such  lands  exceed  the  amount  of  such 
assessment,  and  in  such  case  such  excess  only  shall  be  levied  and  col- 
lected ;  and  for  the  purpose  of  raising  the  money  necessary  to  meet  Additional    . 
the  expenses  of  such  improvement,  the  county  commissioners  may,  ortoiKU. '''""°* 
if,  in  their  opinion,  the  same  be  advisable,  issue  the  bonds  of  the 
county,  payable  at  such  times  as  tljey  may  deem  advisable,  with  inter- 
est not  exceeding  six  per  centum  per  annum,  payable  semi-annually, 
and  which  bonds  shall  not  be  sold  for  less  than  their  par  value. 
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[9974]  §  8.  The  oommissioners  ^all  cause  to  be  kept  by  the 
county  auditor  a  full  record  of  all  the  proceedings  in  the  location,  es- 
tablishment, and  construction  of  the  road,  together  with  accurate 
accounts  of  receipts  and  exptenditures  of  money  under  the  pro- 
visions of  this  act ;  and  no  money  shall  be  drawn  from  the  treasury 
except  to  pay  liabilities  already  accrued,  and  then  only  in  the  pursu 
ance  of  orders  issued  by  the  commissioners  whilst  in  session  as  a 
board,  to  be  entered  upon  the  record  of  their  proceedings,  and  by  or- 
ders drawn  by  the  county  auditor  upon  the  county  treasurer,  in  favor 
ctf  the  persons  to  whom  such  money  is  due. 

[9975]  §  9.  The  work  of  the  construction  of  such  roads  shall  be 
let  publicly  by  the  county  commissioners,  to  the  lowest  responsible 
bidder,  after  due  notice  given  of  such  letting  by  publication  in  one  or 
more  newspapers  published  or  of  general  circulation  in  the  county,  or 
by  hand-bills,  or  both.  For  that  purpose  the  commissioners  shall 
cause  the  same  to  be  divided  into  convenient  sections,  and  each  sec- 
tion numbered,  and  shall  let  the  same  by  sections,  with  proper  speci- 
fications of  the  various  kinds  of  labor  required  on  each  section,  and 
bidders  shall  be  required  to  separately  state  their  bids  for  each  class 
of  work,  in  such  manner  as  the  commissioners  may  provide ;  and  each 
contractor  shall  be  required  to  give  bond,  with  sufficient  sureties  for 
the  performance  of  his  contract,  payable  to  the  county  commis- 
sioners, for  the  use  and  benefit  of  the  county,  and  with  the  neces- 
sary specifications  and  stipulations  on  the  part  of  the  contractor  en- 
tered therein. 

[9976]  §  10.  In  all  cases  the  construction  of  such  roads  shall  com- 
mence at  the  point  of  beginning,  and  no  payment  for  work  or  material 
shall  be  made  except  upon  estimates  made  by  the  surveyor  or  engineer 
employed  by  the  commissioners,  and  by  him  duly  certified,  of  work 
actually  done  t)r  materials  actually  furnished,  or  both,  and,  after  re- 
serving such  per  cent,  as  may  be  fixed  by  the  parties  to  the  contract, 
to  guarantee  performance  of  the  same. 

[9977]  §  II.  The  viewers,  surveyor,  or  engineer,  and  their  assist- 
ants, shall  be  entitled  to  receive  the  same  compensation  for  their 
services  required  under  the  provisions  of  this  act  as  is  now  allowed  by 
law  in  the  construction  of  state  or  county  roads. 

§  12.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  define  the  mode  of  working  out  taxes  levied  for  repairing  t^ 
public  highways  in  certain  counties. 

[Passed  and  took  effect  April  9, 1889:  86  v.  318.] 

[9978]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  StaU  of  Ohio, 
That  in  every  county  in  the  state  of  Ohio,  having  a  population  of 
thirty  thousand  two  hundred  and  eighty-one  (30,281)  at  the  last  federal 
census,  or  any  succeeding  census,  all  taxes  collected  for  the  repair  of 
all  free  turnpike  roads,  and  all  county  roads  in  said  counties,  and  ex- 
pended on  said  roads  under  the  supervisor  or  any  other  authorized 
agent,  it  is  hereby  made  the  duty  of  such  supervisor  or.  agent,  to 
notify  all  the  tax-payers  living  in  any  road  district  in  any  of  the  fore- 
going specified  counties  whose  road  tax  shall  exceed  two  dollars  in  any 
one  year,  of  the  time  and  place  of  making  said  road  improvements, 
and  said  tax-payers  shall  have  the  right  to  work  out  so  much  of  their 
several  amounts  of  road  taxes  as  may  be  expended  on  said  roads,  un- 
der the  direction  of  said  supervisor  or  a^ent,  at  such  time  and  place 
as  he  may  specify. 
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[9078]  §  a.     Aay  sujwrvisoi  or  ag^t  neglecting  e?  refusing  t©  »o-  fo"p,-j/"J,t"h 
tify  apy  of  th«  tax-payers  specifie<i  in  section  one  of  thi)  aet,  sbskll  be  provisions  of  tUt 
liable  for  the  annount  of  said  taxes,  to  be  coHeeted  by  the  township  "'• 
trustees,  or  county  commissioners,  in  an  action  of  debt  from  the  su- 
pervisor or  agent  or  their  securities  on  their  official  bond,  for  the  b«p- 
«fit  of  any  such  road  as  the  original  tax  wa9  levied- 

§  3,    This  act  shall  be  in  force  from  and  aftear  its  pasaagi;. 

HOCKINO. 

^  ^  /p  authoriu  tht  purchase  of  any  tott-road  in  H»eMng  antntj,  oad 
U  eonvert  the  satne  into  a  free  road. 

(PMsed  and  took  effect  April  15,  1889:  84  v.  679.] 

[»980]  §  I.     BtitenacUd  by  the  General  Assembly  of  the  State  of  Ohit,  ISTy^^Jr'ctasrtoB. 
That  the  commissioners  of  Hocking  county,  when  petitioned  to  do  so  roads;  vote  for 
by  not  less  than  one  hundred  freeholders,  citizens  of  the  county,  shall  ""''  '"^^ 
and  they  are  hereby  authorized  and  required  to  purchase  any  toll-road 
within  said  county ;  provided,  that  before  such  purchase  is  made,  the 
commissioners  of  the  county  may  make  an  order  submitting  the  pur-  • 

chase  of  said  toll-road  to  the  electors  of  said  county,  at  any  regular 
spring  or  fall  election,  giving  at  least  ten  days'  notice  thereof  in  at 
least  two  newspapers  published  in  said  county ;  and  at  such  election 
the  voters  who  are  in  favor  of  such  purchase  shall  inscribe  on  their 
ballots,  "Purchase  of  toll-roads — Yes;"  and  those  opposed  thereto 
shall  inscribe  on  the  ballots,  "Purchase  of  toll-roads — No;"  and  if, 
at  any  such  election,  a  majority  of  those  voting  on  said  question  are 
in  favor  of  such  purchase,  [the  said  commissioners  may  make  such  , 
piurchase,]  or  the  commissioners  may  make  such  purchase  without 
submitting  the  question  of  such  purchase  to  the  electors  as  aforesaid ; 
the  vote  on  said  question  shall  be  returned  by  the  judges  of  election  to 
the  clerk  of  the  court  of  common  pleas,  who  shall  open  court,  [count?] 
and  declare  the  same,  as  in  an  election  for  county  officers,  and  cer- 
tify the  same  to  the  county  commissioners. 

[9981]  §  2.     In  case  the  vote  so  taken  shall  result  in  favor  of  the  rApprMser»;  oath, 
purchase,  three  disinterested  appraisers  of  the  road  proposed  to  be   ""'"'  ^ 
purchased  shall  be  appointed  as  follows :  one  by  said  commissioners, 
one  by  the  probate  judge  of  said  county,  and  the  other  by  the  •court 
of  common  pleas  of  said  county,  or  a  judge  of  said  court,  resident 
of  the  subdivision  in  which  said  county  is  situate ;  and  said  appraisers, 
after  being  first  sworn  faithfully  and  honestly  to  discharge  their  duties 
in  that  behalf,  shall  personally  inspect  said  road  so  far  as  the  same  is 
within  said  county,  and  examine  into  the  receipts  thereof,  and  the  cost 
of  maintaining  the  same  for  the  next  preceding  five  years,  and  make 
and  return  in  writing  to  said  commissioners  a  valuation  of  said  road; 
and  if  the  commissioners,  from  any  cause,  fail  to  purchase  said  road, 
other  appraisers  may  be  appointed  in  the  same  manner.     But  nothing 
herein  contained  shall  prevent  the  commissioners  from  making  or  re- 
ceiving propositions,  and  to  purchase  at  any  time  within  two  years  tM»)r  p"^^'"^^, 
after  an  appraisement  has  been  had  at  the  appraised  price,  any  law  *"  *"  *"  it»^ 
heretofore  passed  to  the  contrary  notwithstanding. 

[9983]  §3.     If  the  report  of  said  appraisers  is  satisfactory  to  the  (Proposition  to  pui> 
commissioners  and  the  probate  judge  of  said  county,  and  they  or  a  fitted' to''com-'' 
majority  of  them  indorse  their  approval  thereon,  the  commissioners  p«ny.) 
shall  submit  to  the  company  of  the  road  which  has  been  so  appraised, 
and  the  appraisal  thereof  approved  as  aforesaid,  a  proposition  for  the 
purchase  thereof,  at  a  price  not  exceeding  in  any  case  such  appraisal, 
and  if  such  proposition  is  accepted  by  such  company  the  said  commi»- 
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sioners  shall  thereupon  purchase  the  same,  and  take  conveyance 
thereof  from  such  company  and  pay  such  company  in  money,  or  in 
bonds  to  be  issued  as  is  hereafter  specified ;  and  thereupon  such  road 
so  purchased  shall  cease  to  be  a  toll-road  and  become  a  free  road,  to 
be  kept  in  repair  in  the  manner  prescribed  by  law. 

[9983]  §  4.  For  the  purpose  of  paying  for  said  road  said  commis- 
sioners may  issue  bonds,  payable  at  such  times  and  in  such  amounts 
as  will  be  as  near  as  practicable  equal  to  the  semi-annual  collection  of 
taxes  levied  for  that  purpose,  which  bonds  shall  bear  interest  not  ex- 
ceeding six  percentum,  payable  semi-annually,  which  bonds  may  be 
delivered  to  said  company  in  payment  for  said  road  or  sold  for  money 
at  not  less  than  their  par  value;  but  none  of  said  bonds  shall  run 
more  than  eight  years  from  date;  and  for  the  payment  of  said  bonds, 
said  commissioners  are  authorized  to  levy  annually,  on  the  taxable 
property  of  said  county,  in  addition  to  the  taxes  they  are  otherwise 
authorized  to  levy,  such  sum  annually  as  will  fully  pay  said  bonds  and 
the  interest  thereon. 

[9984]  §  5.  The  said  appraisers  shall  be  paid  by  the  county  upon 
the  allowance  of  the  commissioners,  three  dbllars  per  day  and  their 
necessary  expenses  for  the  time  actually  employed. 

[9985]  §  6.    This  act  shall  take  effect  on  its  passage. 


[Compensation  of 
appraisers.] 


ITalung  effect.] 


[Townships  to 
elect  road  super- 
intendents; duties.] 


[Bids  to  keep  roads 
in  repair,  etc.; 
bond.] 


JBFFBRSON. 

An  Act  to  provide  for  the  better  improvement  of  tlu  roads  and  highways 
in  Jefferson  county,  Ohio. 

[Passed  and  took  efTcct  April  11,  1883:  80  v.  3:5.) 

[99861  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  it  shall  be  lawful  for  the  qualified  electors  in  each  township  in 
Jefferson  county,  on  the  first  Monday  in  April  after  the  passage  of 
this  act,  and  annually  thereafter,  to  elect  two  road  superintendents, 
and  two  only,  in  accordance  with  law,  whose  duty  it  shall  be,  within 
thirty  days»  after  their  election,  to  lay  out  and  divide  all  the  public 
highways  in  their  respective  townships,  into  sections,  not  exceeding 
one-Jialf  mile  in  length,  which  they  shall  number  and  describe,  in  a 
book  kept  by  them  for  that  purpose,  and  they  shall  also  distinctly 
specify  therein  what  they  may  deem  necessary  for  the  improvement 
and  keeping  in  repair  each  section  of  said  public  highways  during  the 
following  year ;  provided,  that  after  said  pubHc  highways  have  been 
once  divided  off  into  said  half-mile  sections  and  numbered  and  de- 
scribed as  aforesaid,  it  shall  not  be  necessary  to  lay  out  and  divide 
the  same  oftener  than  once  in  every  three  years  thereafter,  unless  in 
the  judgment  of  the  trustees  of  such  township  the  best  interests 
thereof  require  it.done  oftener. 

[99S7]  §  2.  That  it  shall  be  the  duty  of  said  superintendents  to 
e.KiJOse  all  the  said  public  highways,  one  section  at  a  time,  at  public 
sale,  to  the  lowest  and  best  bidder,  commencing  .  on  the  first  Monday 
in  May  in  each  year,  or  as  soon  after  their  election  as  practicable,  and 
to  continue  from  day  to  day  until  all  are  sold,  of  which  sale  at  least 
ten  days'  notice  shall  be  given,  by  not  less  than  twelve  notices  posted 
in  the  most  public  places  in  such  township;  and  the  person  or  persons 
who  bid  off  any  section  or  sections  of  said  highways  shall  give  bond 
to  the  trustees  of  such  township,  in  double  the  amount  of  their  bid  or 
contract  price,  conditioned  for  the  faithful  performance  of  every 
contract  so  purchased  by  them,  as  the  road  superintendents  may  re- 
quire- 
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[9988]  §3.  That  said  road  superintendent  shall  divide  all  ro^^s  (|?<!»^»^»be 
that  may  hereafter  be  laid  out  in 'said  township,  into  sections  not  ex-  secUonsj 
ceeding  one-half  mile  in  length,  number  and  describe  them,  sptecify 
the  nature  and  character  of  the  work  to  be  done,  etc.,  as  provided, 
within  twenty  days  of  the  time  they  receive  the  order  for  the  opening 
of  any  road,  and  after  giving  ten  days'  notice  thereof  shall  proceed 
to  sell  the  same,  at  public  sale,  in  manner  and  form  already  provided, 
for  such  a  length  of  time  as  they  may  deem  necessary,  for  the  open- 
ing of  the  same,  after  which  they  shall  be  kept  in  repair,  in  the  same 
manner  as  other  roads  in  such  township. 

[99891  S  4.     That  it  shall  I*  the  duty  of  each  purchaser  to  write  [Contractors; 

•.•"•t'-  jiL  i_  ..u.  ■        c       notes  of  agree- 

his  or  their  name  or  names,  and  the  sum  he  or  they  are  to  receive  lor  menu,  etc.) 
repairing  his  or  their  section  or  sections,  in  the  superintendents'  book, 
under  the  description  thereof;  and  any  contractor  or  contractors 
neglecting  or  refusing  to  keep  his  or  their  section  or  sections  in  re-  '^"""^patf)'' 
pair  in  conformity  thereto,  upon  complaint  of  anycitizen  of  said  town- 
ship, made  to  the  superintendents  thereof,  it  shall  be  .their  duty  to 
examine  thereinto,  within  four  days,  and  if  they  deem  the  complfint 
well  founded,  to  give  notice  thereof  to  the  party  or  parties  so  com- 
plained of,  and  request  him  or  them  to  put  his  or  their  portion  of 
road  in  good  repair  within  six  days  thereafter;  and  if  he  or  they  shall 
still  neglect  or  refuse  to  repair  the  same,  it  shall  be  the  duty  of  said 
superintendents  to  have  the  same  put  in  good  repair,  and  the  cost  of 
said  repairs  shall  be  recoverable  by  the  trustees  of  said  township  of 
said  contractor  or  contractors,  as  other  debts  of  like  amounts  are  by 
law  recoverable,  with  costs  of  suit. 

[9990]  §  5.     That  it  shall  be  the  duty  of  said  road  superintendents  (inspection  of 
to  inspect  all  the  roads  in  the  township  at  least  once  in  every  two  ,"J'e„dell,'"j''*" 
months,  and  if  they  find  any  contractor  or  contractors  have,negl»cted 
to  fulfill  his  or  their  contract  or  contracts,  to  give  notice  thereof  as 
provided  in  the  preceding  section  in  case  of  complaints  being  made, 
and  to  enforce  the  same. 

[9991]  §  6.  That  it  shall  be  the  duty  of  the  trustees  in  each  and  (Tax  for  such 
every  township  in  said  county  adopting  the  provisions  of  this  act,  to  "•""'»•  "=1 
levy  on  the  taxable  property  of  their  respective  townships  such  a  rate 
of  tax  not  exceeding  three  mills  on  each  dollar  of  valuation  as  will 
meet  the  sale  and  other  expenses  incident  to  the  making  and  keeping 
in  repair  said  public  highways  in  each  year ;  and  in  all  cases  when  the 
trustees  of  any  such  township  deem  it  proper  so  to  do,  they  may  an- 
ticipate the  tax  levied  for  the  current  year,  but"  not  to  exceed  the 
amount  thereof,  by  issuing  their  orders  on  the  township  treasurer 
against  said  fund  in  advance  of  the  time  said  funds  can  be  drawn 
from  said  treasury  for  the  purposes  of  this  act. 

[9992]  §  7.  That  it  shall  be  lawful  for  any  contractor  or  con- (Surrender  of 
tract9rs,  who  may  remove  out  of  the  township,  to  yield  up  to  the  road  afiowedl^tc!)  ** 
superintendents  the  unexpired  portion  of  his  or  their  contract  or  con- 
tracts, by  giving  due  notice  thereof  in  writing,  at  least  twenty  days 
before  the  next  election  for  superintendents,  and  the  unexpired  term 
of  such  contract  or  contracts  so  yielded  up,  and  any  section  of  new 
road  that  may  have  been  opened,  shall  be  sold  at  private  sale,  by 
the  supervisors,  for  the  unexpired  portion  of  any  year ;  provided,  that 
in  case  of  death  or  removal  out  of  the  township,  said  superintendents 
shall  pay  to  the  representatives  of  such  deceased  person,  or  to  such 
person  so  removing,  such  portion  of  the  money  specified  in  their  re- 
spective contracts  as  they  shall  believe  them  justly  entitled  to. 


Digitized  by 


Qoo^^ 


ft.  K  C».  44 


^530 

RbAtys. 


§§9993-10(100 


(R4ec<teo«ri>i4«.l  [9996]  §8.  That  said  9up«rintet;d«tlM  shall  hare  the  right  to  re- 
ject any  bids  that  they  may  deem  too  high,  and  sell  sudi  section  or 
sections  at  private  sole. 

[9994]  §  9-  That  said  superintendents  shall  each  keep  a  regtitat 
ana  strict  account  of  the  kind  of  services  performed  by  tiiem  and  the 
number' of  days  so  employed,  and  shall  be  allowed  the  sum  of  two 
dollars  per  day  for  each  day  necessarily  empfoyed  in  discharging  the 
duties  of  their  office. 

[9995]  §  lo.  That  any  superintendent,  duly  elected,  neglecting  or 
refusing  to  perform  the  duties  herein  ^igned  him,  shall  be  subject  to 
all  the  fines  and  penalties  as  now  provided  by  law  for  supervisors. 

[9996]  §  II.  That  such  parts  of  the  existing  road  laws  in  the  state 
of  Ohio  as  are  inconsistent  with  this  act,  »e  held  to  be  inoperative 
in  such  township  or  townships  of  said  county  as  may  adopt  the  pro- 
visions of  this  act,  especially  sections  1459,  2830,  4738,  4739,  4755, 
4756  and  4757  of  the  revised  statutes  of  Ohio,  are  superseded  by  thia 
act  in  such  township  or  townships. 

[9997]  §  12.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 


(SuperiniendenU' 
kcconnu.] 


(Pnwltyof  neglect 
of  duty.] 


[Statutory 
■  ■     »]l 


An  Ait  to  (tuthorhe  certain  persons  to  fena  up  improved  roads. 

(Paated  and  took  effect  March  >i,  18(7:  84  v.  17^] 

Logan  county:  [9998]  §  I.    Beit  emitted  by  the  General  Assembly  of  the  State  of  Ohia, 

Owners  of  land  That  any  pcrsou  or  persons  owning  land  in  any  county  within  the  state 
•hu'V'*?  «"»T  fe«we  of  Ohio,  having  at  the  last  federal  census  26,267  inhabitants,  through 
?niproved  fortaf  or  aloiig  the  line  of  any  road  improved  under  the  one  or  two  mile 
*''"'•  assessmcntx  plan,  or  turnpike,  [which]  is  or  may  hereafter  be  located, 

may,  upon  the  consent  of  the  county  commissioners  of  their  respective 
counties,  when  it  will  not  interfere  with  public  travel,  nor  decrease 
the  width  of  such  road  below  thirty  feet,  set  their  fence  enclosing  said 
road  so  as  to  enclose  the  ditches  or  drains  along  said  road  within  their 
enclosure;  provided,  any  person  setting  their  fence  out  as  above  pro- 
vided shall  keep  the  ditches  or  drains  in  good  repair  at  their  own 
expense,  and  all  such  fences  shall  be  straight. 

[95)99]  §  2.     Any  person  failing  to  keep  said  ditches  or  drains  in 
good  repair,  as  ordered  by  the  commissioners  of  their  respective 
counties,  shall  pay  the  expense  of  the  same  and  forfeit  the  right  to 
keep  such  fence  on  the  outside  of  said  ditch  or  water-courses. 
§  3.     This  act  shall  take  effect  on  and  after  its  passage.    . 


Repair. 


Failure  to  keep 
ditches  in  repair; 
penalty. 


Enlarging  duties 
of  road  super-^ 
visors  in  certain 
counties. 


An  Act  to  enlarge  the  duties  of  road  supervisors  in  counties  having  at  the 
last  federal  census  a  population  not  less  than  26, 267  and  not  more  than 
26,270. 

(Passed  and  took  efleet  February  a?,  1889 :  86  v.  60.) 

[10000]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  all  persons  subject'  to  perform  labor  on  the  public  highways, 
within  any  county  of  the  state  of  Ohio,  having  at  the  last  federal 
census  not  less  than  26,267,  and  not  more  than  26, 270  population,  whose 
lands  lie  on  or  [are?]  bounded  by  any  private  road,  opened  for  public 
use  from  one  public  thoroughfare  to  another,  may,  at  the  discretion  of 
the  road  supervisor  of  the  district,  perform  the  two  days'  labor,  or  any 
part  thereof,  required  lo  be  performed  on  the  public  highways  on  such  pri- 
vate roads  and  the  supervisor  shall  give  the  proper  receipts  for  the  same. 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its- 
passage. 
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An  Act  to  provide  for  the  cart  and  control  of  frtt  turnpikes  in  Medina 

county. 

(Passed  and  took  effnt  FebroMy  18^  Mj :  84  v.  195.] 

[100011  §  I .    Jleit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  [Road  dutricu.) 
That  all  of  that  territory  lying  contiguous  to  any  free  turnpike  in  Me- 
dina county,  the  property  in  which  was  taxed  for  the  building  of  such 
free  turnpike,  is  hereby  constituted  a  separate  road  district. 

[10002]  8  2.   The  county  commissioners  of  said  county  shall  make  the  (Levy  for  »ame ; 
levy  for  road  purposes  in  and  for  said  road  district  each  year,  and  shall  leJdent'etcjT"'^ 
appoint  a  turnpike  superintendent  for  said  road  district,  whose  term 
of  office,  duties,  powers,  compensation  and  liabilities  shall  be  the  same 
aft  prescribed  by  law  for  supervisors  of  roads. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  itd 
passage. 


An  Act  to  authorize  the  commissioners  of  Noble  county  to  pay  compensation 
and  damages  out  of  the  special  road  fund. 

(Pasud  and  taok  effkcl  March  3,  ilt? :  (4  v.  305.) 

[10003]  §  I .    Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  f  Damages  allowed 
That  the  county  commissioners  of  Noble  county  be  and  they  are  hereby  p'^id'from  spccbt 
authorized  to  pay  compensation  and  damages  which  may  hereafter  '■<»<'  fu""!.) 
be  awarded  to  landowners  by  reason  of  the  location,  alterations  or  es- 
tablishment of  roads  through  their  premises,  which  may  be  deemed  of 
public  utility  and  sufficient  importance  to  justify  the  payment  of  said 
compensation  and  damages  out  of  the  county  treasury,  out  of  the 
special  road  fund  of  said  county  levied  under  section  4919  of  the  Re- 
vised Statutes. 

§  2.     This  act  shall  take  efTect  and  be  in  force  from  and  after  its 
passage. 

OTTAWA. 

An  Act  to  proinde  for  the  construction  of  free  turnpikes  in  Ottawa  coiUUy, 

Ohio. 

(Passed  and  took  eflfect  February  B,  1883:  Siyv.'s^o.] 

[10004]  §  I.  Beit  enacted  by  the  General  Assembly  oft  fie  State  of  Ohio,  rj°^,;f,|;;7,JJ'' 
That  the  trustees  of  any.  township  in  the  county  of  Ottawa,  state  of  turnpikes.] 
Ohio,  are  hereby  authorized  (upon  the  presentation  to  them  of  a  peti- 
tion signed  by  a  majority  of  the  tax-payer«  of  said  township  praying 
for  the  same)  to  constitute  said  township  into  two  (2)  road  dis- 
tricts, and  only  two.  The  supervisors  of  which  shall,  before  entering 
upon  their  duties,  execute  a  bond  in  the  penal  sum  of  one  thousand 
dollars,  payable  to  the  trustees  of  said  township,  and  conditioned  upon 
the  faithful  discharge  of  their  duties;  and  the  said  supervisors  shall  re- 
ceive for  their  services  the  sum  of  two  dollars  per  day  for  the  time 
actually  employed  in  working  and  supervising  the  work  in  their  re- 
spective districts. 

[10005]  §  2.     The  said  trustees  are  also  authorized,  when  peti-  n-ax  for  imprormg 
tioned,  as  provided  in  section  one  of  this  act,  to  levy  a  tax,  not  to  ex-  "'ghways.] 
ceed  in  any  one  year  five  (5)  mills  on  the  dollar  valuation  of  the  tar- 
able  property  of  said  township,  for  the  purpose  of  grading,  turnpikiiig 
or  otherwise  improving  the  highways  or  any  portion  of  the  same  in 
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said  township,  and  the  tax  so  levied  may,  upon  the  order  of  the  trust- 
ees of  such  township,  be  discharged  by  labor  under  the  direction  of 
the  supervisor  of  the  district,  and  general  supervision  of  the  trustees 
of  the  township  as  to  time,  rate  per  day,  and  place  for  such  labor ;  and 
the  supervisors  shall  give  each  person  so  performing  labor,  a  certifi- 
cate, specifying  the  amount  of  tax  so  paid,  and  the  township  and  dis- 
trict wherein  such  labor  was  performed,  which  certificate  shall  in  no 
case,  be  given  for  a  greater  sum  than  the  tax  charged  against  such  per- 
son, and  the  county  treasurer  shall  receive  all  such  certificates  as  money 
in  the  discharge  of  said  road  tax ;  provided,  however,  that  the  levy 
herein  authorized  shall  not  be  made  upon  any  property  which  is  being 
assessed  under  any  of  the  provisions  of  chapter  7  and  8,  Title  VII., 
part  second  of  the  Revised  Statutes  of  Ohio.  \As  amended  March  30, 
1888 :  85  V.  490.] 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SttaUt\\mttt  PICKAWAY. 

teq  ,  993a  tt  stq. 

An  Act  relative  to  State  and  county  roads  and  unfinished  free  turnpikes 
in  Pickaway  county. 

[Passed  and  took  cflTect  April  i3,  1881 :  78  v.  390.] 

(Commissioners  [10006]  §  I .    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 

i^l^'^^^Xam^v.ti  That  the  county  commissioner[s]  of  Pickaway  county  be  and  ihey  are 
and  other  roads]  hereby  authorized  and  empowered,  upon  such  terms  as  they  may 
deem  for  the  best  interest  of  the  county  and  the  landholders  along  the 
line  of  such  proposed  improvement,  to  complete  any  unfinished  free 
turnpike,  or  improve,  by  graveling,  or  otherwise,  any  state  or  county 
road  connecting  with  any  free  turnpike  now  completed,  or  which  may 
be  completed  under  the  provisions  of  this  act ;  and  for  the  purpose  of 
constructing,  or  aiding  in  the  construction  of  such  improvement,  the 
fBonds.]  county  commissioners  are  hereby  authorized  to  issue  the  bonds  of  said 

county  in  such  sums  as  they  may  deem  advisable,  not  exceeding  the 
sum  of  five  thousand  dollars  in  any  one  year ;  said  bonds  to  bear  in- 
terest not  exceeding  the  rate  of  six  per  cent,  per  annum,  payable  in 
one,  two  or  three  years,  at  the  discretion  of  the  county  commissioners ; 
and  shall  not  be  sold  for  less  than  their  par  value  [;]  for  the  purpose  of 
paying  said  bonds  and  the  interest  thereon  as,  they  become  due,  the 
commissioners  are  hereby  authorized  to  levy  a  tax  on  all  the  taxable 
property  of  the  county,  in  addition  to  the  amount  now  authorized  by 
law.     [As  amended  February  2\,  1883:  80  v.  251.] 

§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

See  alio  \\  9916  et  pikb. 

teq. 

An  Act  to  autfwrize  the  commissioners  of  Pike  county,  Ohio,  to  buy  certain 
toll-roads  in  said  county,  lying  and  being,  and  to  make  the  same  fret 
roads. 

[Passed  and  took  efTect  April  14,  1884 :  81  v.  349.] 

[Commissioners  [10007]    §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of 

rotes'!)""''"'"  ""'  ^''"^'  ^"'i^t  ^^^  commissioners  of  Pike  county,  Ohio,  be  and  are 
hereby  authorized  to  purchase  all  or  any  of  the  toll  roads  in  said 
county,  lying  and  being  in  any  part  or  parts  thereof,  and  to  make  and 
declare  the  same  free  roads,  when  one  hundred  resident  tax-payers 
and  freeholders  of  said  county  shall  petition  said  commissioners 
therefor. 
lAppraUers.)  [10008]  §  2.     That  upon  the  filing  of  said  petition,  said  commis- 

sioners may  appoint  three  appraisers  to  value  and  appraise  said  road 
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^or  roads,  or  said  part  or  parts  thereof,  all  of  whom  shall  be  freeholders 
and  tax- payers  resident  of  said  county,  not  under  the  employ  of  any 
owner  or  owners  of  said  road  or  roads,  nor  under  the  employ  of  Said 
county,  and  all  to  be  disinterested  parties  in  everywise.  ' 

[10009]  §  3.  That  said  appraisers,  after  taking  necessary  oath  for  coathj 
the  faithful  discharge  of  their  duties,  shall  proceed  to  inspect  or  ex- 
amine said  road  or  roads,  or  part  or  parts  thereof;  but  in  appraising 
and  fixing  the  value  of  said  road  or  roads,  or  part  or  parts  thereof,  said 
appraisers  shall  take  into  consideration  and  deduct  from  said  appraise-  [Appraisement.] 
ment  and  valuation  the  value  of  any  bridges,  culverts  or  structures  be- 
longing to  said  county,  or  any  municipal  corporation  or  township  in 
said  county,  entering  into  and  forming  a  part  of  said  road  or  roads,  or 
part  or  parts  thereof;  and  also  said  appraisers  are  to  take  into  con- 
sideration any  sum  or  sums  of  money  appropriated  by  said  county,  or 
any  township  or  municipal  corporation  in  said  county,  for  and  used  in 
the  construction  of  said  road  or  roads,  or  part  or  parts  thereof. 

[10010]  §  4.  ■  That  upon  the  report  of  said  appraisers  said  com-  ^J^jj^***  "* 
missioners  may  proceed  to  negotiate  with  and  purchase  said  road  or  "**  *' 
roads,  or  part  or  parts  thereof,  of  said  owner  or  owners,  but  in  no 
case  shall  they  pay  a  greater  sum  therefor  than  the  amount  ascer- 
tained and  fixed  by  said  appraisers ;  provided,  however,  they  shall  not 
purchase,  issue  bonds  nor  contract  for  any  road  or  parts  of  roads  to 
exceed  in  amount  six  thousand  dollars  in  any  one  year. 

[10011]  §  5.  That  for  the  purpose  of  paying  for  said  road  or  roads,  [Bond*.] 
or  said  part  or  parts  thereof,  said  commissioners  are  authorized  to  issue 
bonds  of  said  county,  and  to  levy  a  tax  upon  all  the  taxable  property 
of  said  county  at  each  June  session  of  their  board  to  pay  said  bonds, 
and  the  interest  accruing  thereon.  Said  bonds  to  be  issued  in  denom- 
inations of  two  hundred  dollars  ($200)  each,  payable  not  to  exceed 
eight  years  from  date,  and  to  bear  interest  at  the  rate  of  six  (6)  per 
cent,  per  annum,  payable  semi-annually,  and  not  to  be  disposed  of  at 
less  than  par. 

[10012]  §  6.     That  said  appraisers  shall  receive  two  dollars  ($2)  per  [Fe««.i 
day  for  their  services,  to  be  paid  out  of  the  "county  fund"  of  said 
county. 

[1(M)13]    §  7.       That    sections    8058,    8059,     8060,    8061,     8062   and  [Sections  99i6-999t 

8063,  of  the  Revised  Statutes  of  the  state  of  Ohio,  be  and  the  same  '■'op«'»''»el 
are  hereby  declared  inoperative  so  far  as  they  relate  to  Pike  county. 

§  8.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


WASHINGTON. 


An  Act  to  authorize  the  commissioners  of  Washington  county,  Ohio,  to 
straighten  and  change  roads,  and  pay  damages  there/or. 

[Passed  and  took  eflect  March  i8, 1887 :  84  v.  391.] 

[10014]  §1.  Be  it  enacted  by  the  General  Assembly  0/ the  State  of  Ohio,  [.Cmamiaiontn 
That  whenever  the  commissioners  of  Washington  county  deem  it  JIf/ 'han'le  ro'dij 
necessary  for  the  good  of  public  travel  to  change  the  width,  grade  or 
location  of  any  public  highway  in  said  county,  they  may,  upon  their 
own  motion,  without  petition,  cause  such  straightening,  change  or 
changes  to  be  made  in  such  road  or  roads,  and  for  these  purposes, 
shall  employ  a  competent  surveyor  and  proceed  to  view,  re-survey,  lay 

I  [10013,]    Sections  8058  to  8063,  referred  to  in  this  section,  are  given  herein  at  sections  9916 
to  993s. 
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out  tod  correctly  mark  said  road  throughout,  with  the  changes  theteill, 
made,  together  with  the  width  thereof,  and  the  surveyor  shall  makfc 
and  deliver  to  the  commissioners  a  correct  certified  return  of  the  snr- 

ISoneywidpiaM.]  ygy  of  s^id  road,  and  a  plat  of  the  same,  together  with  a  pertineflt 
description  of  any  lands  required  to  be  used  in  making  any  such  pro- 
posed changes,  and  the  commissioners  shall  cause  the  survey  and  plat 
of  said  road  to  be  recorded,  and  thenceforth  such  road,  as  rt-surveyed 
ind  changed,  shall  be  considered  a  public  highway,  and  any  portion 
of  such  original  road  not  included  in  the  re-survey  and  record  so  made, 
shall  be  considered  useless  and  vacated  thereby.  The  commissionfere 
and  owners  of  any  such  lands  so  to  be  used,  may  agree  upon  the 

lOanaset.]  amount  of  compensation  and  damages  to  be  paid  therefor,  and  when 

such  lands  are  owned  by  minors  or  other  persons  under  guardianship, 
such  agreertient  may  be  made  with  the  guardian  of  such  wards,  subject 
to  the  approval  of  the  probate  judge,  and  in  case  they  are  unable  so 

{AppnpmtioB.]  to  agree,  the  commissioners  may  appropriate  the  same,  and  for  this 
purpose  they  shall  make  application  in  writing  to  the  court  of  conmion 
pleas,  or  to  a  judge  thereof  in  vacation,  or  probate  court  of  the  county, 
which  application  shall  contain  the  name  or  names  of  the  owner  or 
owners  of  the  respective  parcels  of  land  sought  to  be  appropriated, 
together  with  a  pertinent  description  and  plat  of  all  such  lands,  and 
thereupon  the  same  proceedings  shall  be  had,  as  provided  for  the  ap- 
propriation of  private  property  by  municipal  corporations  for  [so  ?]  far  as 
applicable,  and  in  such  cases  the  jury,  in  assessing  the  compensation 
and  damages,  shall  be  governed  by  the  provisions  of  section  4642, 
Revised  Statutes,  and  in  all  such  causes,  wherein  the  commissioners, 
before  making  such  application,  have  offered  to  allow  and  pay  such 
owners  compensation  and  damages,  and  the  amount  returned  by  the 
jury  does  not  exceed  the  amount  so  offered  by  said  commissioners,  the 
cost  of  such  proceedings  so  far  as  they  relate  to  such  owner  and  his  lands 
shall  be  adjudged  agamst  him.  The  commissioners  may  cause  to  be 
paid  from  the  county  treasiiry  all  compensation  and  damages  to  land- 
owners and  costs  of  re-surveys  and  other  proceedings  provided  for  in 
this  section  out  of  the  fund  created  by  the  levy  under  section  4919. 
§  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
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ith  Act  to  give  preference  of  bppoihtment  or  employment  to  honorably  dis- 
charged ioldiers,  sailors-  and  marines,  ivho  fought  for  the  union  in  'the 
hie  ivdr  of  the  rebellion. 

rPassed  and  took  effect  April  3,  1888:  85  v.  149.] 

[10015]  §  I .     Be  it  enacted  by  the  General  Asfembly  of  the  State  of  Ohio,  Preference  of 
That  in  every  public  department,  and  upon  all  public  works  of  the  pS?H"Mr'v"ici°t» 
State  of  Ohio,  honorably  discharged  union  soldiers,  sailors  and  marines,  Ee  given  to 
6f  the  late  rebellion,  shall  be  preferred  for  appointment  and  employ-  charged  soiiien 
ment ;  age,  loss  of  limb  or  other  physical  impairment  which  does  not  ""*  "Uors. 
in  fkct  incapacitate,  shall  not  be  deemed  to  disqualify  them,  provided 
they  possess  the  other  requisite  qualifications. 

§  2.     This  act  shall  take  effect  on  and  after  its  passage. 


An  Act  authorizing  the  burial  of  the  body  of  any  honorably  discharged  ex- 
union  soldier,  sailor  or  marine  of  this  state,  who  shall  hereafter  die  with- 
out leaving  means  sufficient  to  defray  funeral  expenses. 

[Passed  and  took  effect  April  11,  18S4:  Si  v.  146.] 

[10016]  §  I .  Beit  encuted  by  the  General  Assembly  of  the  State  of  Ohio,  Burial  of  indieent 
^hat  it  shall  be  the  duty  of  the  county  commissioners  of  each  county  1^*^'  *"'' 
in  this  state,  to  appoint  three  suitable  persons  in  each  township  and  Am.  as  v.  330. 
ward  in  their  respective  counties,  other  than  those  prescribed  by  law 
for  the  care  of  paupers  and  the  custody  of  criminals,  whose  dut>'  it 
shall  be  to  look  after  and  cause  to  be  interred,  in  a  decent  and  respect- 
able manner,  in  any  cemetery  or  burial  ground  within  this  "state,  other 
than  those  used  exclusively  for  the  burial  of  the  pauper  dead,  at  an 
6'xpense  not  to  exceed  thirty-five  dollars,  the  body  of  any  honorably 
discharged  ex-union  soldier,  sailor  or  marine,  having  at  any  tirrie 
served  in  the  army  or  navy  of  the  United  States,  who  shall  hereafter 
4ie,  not  leaving  means  sufficient  to  defray  the  necessary  funeral  ex- 
penses. Such  persons  so  appointed  shall  hold  their  appointment  so 
long  as  they  serve  to  the  satisfaction  of  the  county  commissioners,  and 
whenever  a  vacancy  occurs  from  any  cause,  it  shall  be  the  duty  of  the 
commissioners  to  fill  such  vacancy  by  the  ap^intment  of  other  stiit- 
abl'e  persons. 
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burial. 

Am.  88  V.  257,  331 


Payment  of  ex- 
pense 


Duiies  of  persons       1 100171  S  2.     It  shall  bc  thc  dutv  of  the  persons  so  appointed  in 

aDponucd  to  have  L  J.  o  ,         ,      -  ,  -^  .       '^ .  -  ^^  - 

argc  of  such  the  foregoing  section  before  they  assume  the  charge  and  expense  of 
any  such  burial,  that  they  first  satisfy  themselves  by  a  careful  inquiry 
into  and  examination  of  all  the  circumstances  in  the  case,  that  the 
family  of  such  deceased  soldier  is  unable,  for  want  of  means,  to  defray 
the  expenses  of  such  funeral  or  burial,  whereupon,  if  they  find  such 
inability  to  exist,  they  shall  cause  to  be  buried  such  soldier,  sailor  or 
marine  as  provided  in  section  one  of  this  act;  and  they  shall,  also, 
immediately  report  the  same  to  the  county  commissioners  of  their 
county,  setting  forth  the  fact  that  they  found  the  family  of  such  de- 
ceased soldier  in  indigent  circumstances,  and  unable  to  pay  the 
expenses  of  burial,  together  with  the  name,  rank  and  command  to 
which  he  belonged  as  a  soldier  or  sailor,  the  date  of  death,  the  place 
where  buried,  and  his  occupation  while  living;  and  also  an  accurately 
itemized  statement  of  die  expenses  incurred  by  reason  of  such  burial, 
the  report  to  be  duly  attested  by  three  reputable  persons,  resident  of 
the  township  or  ward  in  which  the  deceased  soldier  lived,  knowing 
the  facts  of  the  indigency  and  inability  of  the  family  to  defray  said 
funeral  expenses. 

[10018]  §  3.  It  shall  be  the  duty  of  the  county  commissioners, 
upon  receiving  the  report  ana  statement  of  expenses  provided  for  in 
Am.  88  V  33,.  sectlon  tu'o  of  this  act,  to  transcribe  in  a  book  to  be  kept  for  that  pur- 
pose, all  the  facts  contained  in  said  report  respecting  said  deceased 
soldier,  and  shall  certify  the  expenses  thus  reported  to  the  county  au- 
ditor, who  shall  draw  his  warrant  for  the  same,  payable  to  the  person 
•or  persons  designated  by  the  county  commissioners,  upon  the  county 
treasurer  to  be  paid  out  of  the  county  fund  of  said  county.  It  shall 
also  be  the  duty  of  the  county  commissioners,  upon  the  death  and 
burial  of  any  such  soldier,  sailor  or  marine,  residing  within  their 
county  at  the  time  of  his  death,  to  make  application  to  the  proper  au- 
thorities under  the  general  government  for  a  suitable  head-stone,  as 
provided  by  act  of  congress,  and  cause  the  same  to  be  placed  at  the 
head  of  such  deceased  soldier's  grave. 

4^  4.  This  act  shall  take  effect  and  be  in  force  from  and  afler  its 
passage. 

MEMORIAL   ASSOCIATIONS. 

St'  i  3579-  /l»  Ad  supplementary  to  an  act  relating  to  soldier^  memorial  associations. 

(Passed  and  took  effect  April  a,  1884:  81  v.  99.] 

My  acquire,  use  [10019]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
Mut°e""'''' ""'  That  it  shall  be  lawful  for  any  association  or  corporation,  organized 
or  incorporated  under  any  law  of  this  state,  relative  to  soldiers'  memo- 
rial associations,  or  monumental  building  associations,  or  cemetery 
associations  or  corporations,  to  acquire,  use  and  occupy  for  the  pur- 
poses intended  or  declared  by  such  association  or  corporation,  any  real 
estate  which  has  been  acquired  by,  donated  to,  or  which  may  hereafter 
be  acquired,  purchased,  or  donated  to  such  corporation  or  association, 
which,  in  the  opinion  of  the  trustees,  directors,  or  managers  of  such 
association  or  corporation,  may  be  necessary  and  proper  to  carry  out 
the  object  intended  for  such  association  or  corporation.  [As  amended 
March  21,  1887:  84  v.  173.] 
Relieving  soldiers'  [10020]  §  2.  That  the  real  estate  held  or  occupied  by  any  memo- 
inemoriai  associa-  rial  or  monumental  association  or  corporation  described  in  the  first 
section  of  this  act,  shall  be  free  from  all  state,  county,  township  and 
municipal  corporation  taxes,  as  well  as  any  and  all  unpaid  taxes  now 
assessed,  or  a  lien  thereon.     \As  amended  Feb.  3,  1886 :  i^  v,  3.] 


tions  from  ta.vation. 
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[10031]  §  3.     That  where  the  city  council  of  any  city  of  the  first  ^Jith,"","."'^^ 
class  and  third  grade  shall  deem  it  necessary  to  provide  for  the  deposit  rem  bailor  soi- 
and  safe  keeping  of  any  arms,  ammunition  or  munitions  of  war,  or  to  association  for  «n 
provide  armory  or  drill  rooms  for  such  company  or  companies  of  the  «rmory. 
Ohio  national  guard,  as  now  exists,  or  may  be  hereafter  organized 
under  the  laws  of  Ohio,  it  shall  be  lawful  for  such  municipal  author- 
ities to  contract  with  and  assume  to  pay  to  such  associations  or  corpo- 
rations such  reasonable  rent  for  the  use  of  such  building  as  may  be 
agreed  upon  between  such  authorities  and  associations  or  corporations. 
And  it  shall  be  lawful  for  said  municipal  authorities  to  advance  to  said  aodTs^ueof  bouk 
associations  or  corporations  the  rents  so  to  be  agreed  upon,  and  to 
repay  said  rents  by  its  bonds,  notes  or  otherwise,  as  may  be  agreed 
upon  between  the  parties.     And  for  the  purpose  aforesaid,  and  to 
carry  out  and  fulfill  any  obligations  or  contracts  made  under  the  act 
aforesaid,  as  originally  passed,  such  city  is  authorized  to  issue  its  bonds 
in  the  aggregate  not  to  exceed  forty  thousand  dollars  ($40,000),  pay- 
able at  such  times  as  the  common  council  of  such  city  may  determine ; 
but  not  to  exceed  thirty  (30)  years  from  the  date  of  the  issue  thereof; 
which  bonds  shall  bear  a  rate  of  interest  not  exceeding  six  (6)  per  cent, 
per  annum,  and  shall  not  be  sold  for  less  than  par  and  accrued  interest 
thereon.     \As  amended  Feb.  10,  1885:  82  v.  43.] 

§  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

MONUMENTS. 

An  Act  to  authorize  the  commissianers  of  the  several  counties  of  the  state  to 
receive  bequests,  donations  and  gifts,  and  to  erect  monuments  to  the  mem- 
ory of  the  soldiers  who  died  or  were  killed  in  the  war  of  1861. 

[Passed  April  6,  and  took  effect  May  i,  1866 :  63  v.  169.) 

10022]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  County  commis- 
That  it  snail  be  lawful  for  the  commissioners  of  the  several  counties  of  ceive'bcqucJis  doi 
the  state  to  receive  bequests,  donations  and  gifts,  for  the  purpose  of  """"ng  soldiers' 
erecting  a  monument  in  their  respective  counties,  In  memory  of  those  monumenu. 
who  died  or  were  killed  during  the  war  of  1861. 

[10023]  §  2.     That  whenever,  in  the  opinion  of  the  board  of  com-  when  bequests, 
missioners,  the  bequests,  donations  or  gifts  received  by  them  are  suffi-  g?f"s'suffic1cnt, 
cient  to  erect  such  monument  as  aforesaid,  they  are  hereby  authorized  may  proceed  to 
to  proceed  to  the  erection  of  such  monument  to  the  memory  of  the 
soldiers  from  the  county,  who  died  or  were  killed  during  the  war  of  1861. 

[10024]  §  3.     That  in  case  there  shall  not  be  a  sufficient.amount  Commissionen 
raised  by  donations,  bequests  or  gifts  for  the  purpose  aforesaid,  the  "onsw'iTi'ai'"'*' 
commissioners  of  the  several  counties  of  the  state  are  hereby  author-  voters, 
ized  to  submit  to  the  qualified  voters  of  the  several  counties  at  the. 
spring  or  fall  election  of  1867,  by  giving  thirty  days'  public  notice  by 
advertisement  in  one  or  more  newspapers  of  general  circulation  in 
said  county,  at  least  thirty  days  previous  to  said  election,  whether  a 
tax,  not  to  exceed  one-half  mill  on  the  dollar,  shall  be  levied  or  not 
upon  the  taxable  property  of  the  several  counties  for  the  purpose 
aforesaid,  and  if  it  shall  appear  that  a  majority  of  all  the  votes  cast  at 
said  election  were  in  favor  of  said  levy,  then  the  commissioners  shall 
proceed  to  make  said  levy  and  erect  said  monument 


Digitized  by 


Google 


^  ¥i  Gh-  ^ 


§i9^tpi5Ra  AND  §AIfjQll§. 


11.  W?^.l,QO?^ 


County  commis- 
lioners  authorized 
to  submit  question 
of  tax  for  soldiers' 
Diopuip«ot  to  ypte 
oC  ^Je'ctOfs. 


How  tax  to  be 
tevied,  collected, 
and  expended. 


An.  Act,  Ut.  authorize  t^  ammiisioners^  of  qtiji  c<iunty^t(^bfiiM  a  mfimgtffft 
Of.  otAer.  memorial  itj  perpetuaif  the.  ^emoiy  ojf  ioidier^  wflo  Sftvtd  in  tf^ 
tfttion  ant^  during  the  late  rebellion. 

(Passed  and  took  effect  April  8, 1881 :  78  v.  ii&j 

[1003^]  §  I-  Be  it  enacted  kytlie  General  Assembly  o/t/ip  Stcfte  of  Ohio, 
That  the  commissioners  of  any  county  in  this  state  b^  and  they  are 
hereby  authorized  to  submit  to  a  vote  of  the  people  of  said  county,  at 
any  general  election  for  state  and  county  officers,  the  question  whether 
or  not  a  tax  of  not  more  than  one-half  mill  upon  each  dollar  shall  be 
levied  upon  all  property  upon  the  tax  duplicate  of  said  county  to  raise 
a  fund  wherewith  to  erect  a  monument  or  other  suitable  memorial 
structure  to  jjerpetuate  the  memory  of  soldiers  from  said  county  who 
^rved  in  the  Union  army  during  the  late  rebellion. 

[100361  §  2.  In  case  a  majority  of  the  voters  of  any  county  voting 
upon  said  question  shall  vote  in  favor  of  imposing  said  proposed  tax 
for  said  purpose,  said  tax  shall  be  made  payable  in  two  installments 
of  one  quarter  of  a  mill  each,  and  shall  be  imposed  and  collected 
during  the  two  years  next  succeeding  the  taking  of  said  vote,  and  the 
moneys  arising  from  said  tax  shall  be  expended  by  said  commissioners 
in  the  erection  of  a  monument  or  other  suitable  memorial  structure, 
as  said  commissioners  may  deem  best  and  most  appropriate,  at  such 
place  in  said  county  as  may  be  designated  by  said  commissioners,  and 
said  money  shall  be  applied  to  no  other  use  or  purpose  whatever. 

§  3.     This  act  shall  be  in  force  from  its  passage. 


Disposition  of 
pi'operty  held  in 
trust,  etc. 


An  Act  to  provide  for  the  appointment  of  trustees,  and  disposition  of  moneys, 
property  and  assets,  held  in  trust  for  building  soldiers'  monuments. 

[Passed  and  took  eflfect  May  3, 1871 :  68  v.  133.] 

[10027]  §  I.  Beit  enacted  by  tlu  General  Assembly  of  the  State  of  Ohif, 
That  when  any  moseys,  property,  or  assets  of  any  kind,  are  held  in 
trust,  by  any  person  or  persons,  for  the  purpose  of  building  soldiers' 
monuments,  it  shall  be  the  duty  of  the  court  of  common  pleas  of  the 
county  in  which  said  trustee  or  trustees,  or  a  majority  thereof,  shall  at 
the  time  reside,  upon  the  application  of  said  trustee  or  trustees,  or  a 
majority  thereof,  or  of  any  citizen  of  such  county,  after  ten  days' 
prior  notice  to  such  trustee  or  trustees,  or  a  majority  of  them,  to  order 
all  of  such  moneys,  property,  or  assets  so  held  in  trust,  as  aforesaid, 
to  be  brought  into  court  and  placed  in  charge  of  such  persons  and 
invested  in  such  manner,  as  shall,  in  the  opinion  of  the  court,  be  most 
Judicious  and  prudent  for  the  preservation  and  increase  thereof;  the 
persons  so  appointed  to  take  charge  of  such  trust  fund,  giving  bond 
m  such  sum  as  the  court  shall  deem  right  and  proper  for.  the  security 
of  said  moneys,  property,  or  assets,  before  entering  upon  the  per- 
formance of  their  said  trust,,  and  which  said  bond  shall  be  payable  19 
the  state  of  Ohio,  and  shall  be  in  such  sum  and  upon  such  conditions 
^  said  court  shall  direct,  and  upon  the  execution  of  such  bppd,  and 
the  payment  or  delivery  of  all  moneys,  property,  and  assets,  in  their 
hands,  (or  required  to  bp  therein  as  trust  funds  or  in  ti^ust.  fPF  the  pur- 
poses aforesaid),  to  the  trustees  so  appointed  by  said  court,  and  iiaving 
given  bond  as  heretofore  provided,  said  original  trustee  or  trustees 
shall  be  forever  discharged  from  all  legal  liability  on  account  thereof, 
from  any  cause  whatever,  and  no  trustee  or  trustees,  appointed  under 
the  provisions  of  this  act,  shall  receive,  directly  or  indirectly,  any 
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compensation  for  their  services,  but  may  be  reimbursed  out  of  any 
money  undg:  theiic  cpntrpl,  for  apy  necessary  expenses  by  t|igm.  in- 
curred, and  actually  p^id  out  in  the  execution  of  their  trust. 

[100-8]  §  2.     The  number  of  trustees  appointed  by  tlie  court  of  Tra«te««. 
common  pleas,  under  the  provisions  of  the  foregoing  section,  shall  be 
seven  (7),  all  of  whom  ^all  be  resident  freeholders  of  the  county  in 
TVhich  such  soldiers'  monument  is  to  be  built. 

[1(M)S>)]  §  3>     The  court  of  common  pleas  may  enforce  a  full  and  Court  ipyj^evf^irc* 
complete  settlement  and  delivery  over  by  the  original  trustees  to  those  ^e"f.''-^-^*''*^ 
^pointed  by  the  court  and  qualified  as  herein  provided,  by  attach- 
ment as  for  contempt  of  court,  reserving  to  said  original  trustee  or 
trustees  the  same  right  of  exception  and  review,  on  error,  as  in  other 
similar  cases. 

riOOSOl  S  4.     That  whenever  the  original  trust  provides  for  build-  DUcretion  of 

t  I-*       )  "    '      •       1     »i  1  ■  •  •  1      •  ,'  i.    1  '     trustees  as  to no^ 

mg  a  soldiers  monument,  it  shall  be  withm  exclusive  discretion  of  the  uinei»t- 
trustees  so  appointed  by  the  court  of  common  pleas,  as  heretofore 
provided,  or  a  majority  thereof,  to  determine  whether  to  use  said  trust 
moneys,  property,  and  assets,  in  the  erection  of  a  soldiers'  monument, 
or  of  a  monumental  building,  and  in  either  case  to  determine  exclu- 
sively the  cost,  mode,  style,  place,  and  manner  of  its  erection,  and  in 
case  of  a  monumental  building,  the  uses  and  purposes  to  which  the 
same  shall  be  put  in  the  future,  and  having  arrived  at  such  determina- 
tion, they  shall  be,  and  are  hereby  authorized  and  required,  to  proceed 
at  once  to  erect  such  monument  or  monumental  building,  and  expend 
the  trust  funds  and  its  increase  for  that  purpose,  with  any  other  moneys 
or  property  that  may  be  donated  to  them  for  that  purpose,  or  received 
by  them  from  any  other  party  or  parties,  by  virtue  of  any  arrangements 
to  build  conjointly  or  otherwise,  which  they,  in  their  judgment,  may 
think  best  to  make,  and  to  select  the  site  or  location  therefor,  and  to 
purchase  from  the  said  funds,  if  necessary,  the  requisite  grounds,  and 
take  title  thereto,  in  the  name  of  said  trustees  and  their  successors, 
forever. 

[10031]  §  5-  That  in  case  of  the  erection  of  a  monumental  build-  (;<>Dt);i)tf  )tft;4i](i^ 
ing,  as  heretofore  provided,  there  shall  be  therein  placed  a  permanent 
tablet,  or  tablets,  on  which  shall  be  inscribed  the  names  of  all  persons 
who  entered  the  union  army  from  such  county,  during  the  war  of  the 
late  rebellion,  and  lost  their  lives  therein,  and  their  services  may  be 
perpetuated  in  any  other  manner  which  the  said  trustees,  or  the  major- 
ity thereof,  may,  in  their  discretion,  deem  expedient. 

[1003^1  §6.     The  trustees  shall   report  to  the  court  appointing  trustees  ta  re. 

,   •-  ■*  r  ,  .  ,      ,1  1  port;  vacaocict* 

them,  as  often  as  the  court  may  require,  and  all  vacancies  that  may,  • 
from  time  to  time,  occur  in  said  board,  by  removal  for  cause,  removal 
ffom  the  county,  resignation,  or  death  of  any  member  or  members, 
shall  be  filled  by  appointment  of  the  court  of  common  pleas  in  tlie 
same  manner  in  which  original  appointments  are  made,  and  said  court 
Doay,  for  good  cause,  remove  any  or  all  of  said  trustees,  and  appoint 
others  in  their  stead. 

[100:{3]  §  7.     That  all  funds  raised,  and  set  apart  for  the  purpose  Exempt  from  ta» 
of  building  monuments  to  the  fallen  soldiers  of  this  gtate,  and  all  "'°''-  ' 
monuments  and  monumental  buildings,  when  erected,  shall  be  forever 
exempt  from  taxation  for  any  purpose  whatever. 

§  8.     This  act  shall  take  effect  and  be  in  force  frpin  aqd  after  its 
passage. 
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§§  100S4-10036 


Townships,  cities, 
or  villages  may 
'assist  in  buttdin^r 
moDuments. 


Bonds  therefor. 


Qoestion  of  issuing 


An  Act  supplementary  to  an  act  to  provide  for  the  appointment  of  trustees 
and  disposition  of  money,  property,  and  assets  held  in  trust  for  building 
soldiers^  monuments,  passed  May  22,  a.  d.  1871.     (68  O.  L.,  122.) 

[Passed  aud  took  effect  March  17,  iStsI'Ts  v.  60.] 

[10034]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  Sta^  of  Ohio, 
That  whenever  any  township,  Incorporated  village  or  city,  in  which  a 
soldier's  monumental  building,'  such  as  is  contemplated  in  the  act  to 
which  this  is  supplementary,  is  proposed  to  be  created  shall  desire  to 
unite  in  the  erection  of  such  building  for  township,  village,  or  city 
purposes,  each  such  township  shall  have  a  right  to  aid  and  assist  in 
the  same  to  an  amount  not  exceeding  twenty-five  thousand  dollars, 
and  each  city  or  incorporated  village,  to  an  amount  not  exceeding 
twenty-five  thousand  dollars,  and  to  issue  bonds  therefor,  payable  in 
ten  years  from  date  of  issue,  and  bearing  interest  at  the  rate  of  eight 
per  cent,  payable  semi-annually,  on  the  first  days  of  July  and  January 
m  each  year  until  paid,  and  the  faith  and  credit  of  the  township,  vil- 
lage, or  city,  shall  be  pledged  for  the  full  and  faithful  payment  of  the 
principal  and  interest  upon  said  bonds,  when  and  as  the  same  may 
respectively  become  due  by  the  terms  of  said  bonds  :  provided,  that 
any  party  uniting  with  the  trustees  of  any  fund  described  in  the  act  to 
which  this  is  supplementary,  shall  furnish  an  amount  of  money  for  the 
erection  of  said  building  equal  at  least  to  the  amount  furnished  by 
said  trustees  of  the  monumental  fund. 

[10035]  5?  2.  No  bonds  shall  be  issued  by  any  township,  city,  or 
SttedTovote '""^  incorporated  village  under  the  provision  of  this  act  until  the  question 
of  issuing  the  same  shall  have  been  first  submitted  to  a  vote  of  the 
qualified  electors  of  the  township,  city,  or  incorporated  village,  and  a 
majority  of  such  qualified  electors  voting  at  the  election  shall  have 
voted  "  Monumental  aid,  Yes ; "  and  such  election  may  be  held  at  the 
usual  place  of  holding  elections  in  said  city,  township,  or  incorporated 
Wotice  to  be  given,  village,  at  any  time  after  ten  days' notice  of  the  time  and  place  of 
holding  the  same  shall  have  been  publicly  given  by  the  trustees  of  the 
township,  or  council  of  the  city  or  incorporated  village,  in  one  or 
more  newspapers  of  the  county  having  general  circulation  therein, 
stating  also  the  amount  of  the  bonds  proposed  to  be  issued,  the  rate 
of  interest,  the  purpose  for  which  issued,  and  the  time  of  payment, 
and  that  each  voter  shall  indorse  upon  his  ballot,  "  Monumental  aid, 
Yes,"  or  "Monumental  aid,  No."  Said  election  shall  be  conducted 
■  in  all  respects  as  pther  general  or  special  elections  held  under  the  laws 
of  this  state ;  and  the  result  thereof  certified  within  three  days  there- 
after by  the  proper  officers,  with  the  poll  books,  to  the  clerk  of  the 
courts  of  the  county,  as  is  required  in  cases  of  a  general  election. 

[10036]  §  3.  That  if  a  majority  of  the  votes  cast  at  any  such  elec- 
tion shall  be  returned  as  cast  for  "  Monumental  aid.  Yes,"  then  it 
shall  be  the  duty  of  the  trustees  of  the  township  or  council  of  the  city 
or  incorporated  village,  or  both,  as  the  case  may  be,  forthwith  on  the 
certificate  of  the  clerk  of  the  court  to  thjit  effect,  to  issue  the 
bonds  thereof  in  the  sum  specified  in  the  notice  for  the  election,  pay- 
able in  [ten]  years  from  date,  with  interest  at  the  rate  of  eight  per 
cent,  per  annum,  payable  semi-annually,  on  the  first  days  of  July  and 
January,  at  the  place  of  issue,  and  to  deliver  the  same  to  the  trustees 
of  the  monumental  building  fund,  provided  for  in  the  original  act  to 
which  this  is  supplementary,  and  to  take  their  receipt  or  that  of  their 
treasurer  therefor. 


Procedure  on  af- 
firmative votes. 
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riOOSTl  §4.     That  the  trustees  of  said  "Monumental  building  P>".y of  "V'"" 

-•-,,,         J"^..  ^T-ij  -jjr-         L  J-  "  in  the  erection  Of 

fund  upon  receiving  the  bonds  provided  for  m  the  preceding  sec-  monumcDt. 
tion,  shall  at  once  proceed  to  convert  the  same  into  money  in  any 
case  for  not  less  than  their  par  value,  and  proceed  at  once  to  the 
erection  of  the  monumental  building  provided  for  by  the  act  to  which 
this  is  supplementary,  and  also  providing  in  said  building  all  necessary 
and  suitable  rooms  for  township,  city,  or  incorporated  village  pur- 
poses :  provided,  that  in  giving  notice  of  the  time,  manner,  and  pur- 
poses of  election  as  provided  in  the  second  section  of  this  act,  the 
number  and  character  of  rooms  required  for  township,  city  or  village 
purposes,  may  be  therein  described,  and  if  so  described,  the  bonds 
heretofore  described  shall  in  no  event  be  issued  or  delivered  until  the 
tru*ees  of  said  monumental  building  fund  shall  have  given  bond  with 
security  to  the  satisfaction  of  the  probate  judge  of  the  county,  con- 
ditioned for  the  speedy  and  faithful  completion  of  rooms  in  said  build- 
ing, as  stipulated  in  such  notice,  to  the  satisfaction  of  said  probate 
judge,  and  the  failure  to  so  do  will  subject  the  property  of  said  monu- 
mental building  association  to  all  damages  that  may  arise  from  such 
failure  as  well  as  to  liability  upon  bond  of  the  trustees  as  aforesaid. 

[10038]  §  5.  In  case  of  the  issue  and  delivery  of  bonds  as  afore-  Levy  of  tax  for 
said,  it  shall  be  the  duty  of  the  trustees  of  the  township,  or  council  fe'rest?*  '"  "^ 
of  a  city,  or  incorporated  village,  at  the  usual  time  for  levying  taxes, 
to  levy  a  tax  upon  all  the  taxable  property  of  such  township,  city,  or 
village,  as  will  be  sufficient  to  pay  the  interest  thereon  for  the  current 
year,  and  such  proportional  part  of  the  principal  for  a  sinking  fund  as 
will  be  sufficient  to  pay  off  the  same  when  and  as  they  become  due, 
and  this  shall  be  done  year  by  year  until  the  whole  amount  of  princi- 
pal and  interest  is  fully  satisfied,  paid  off  and  discharged. 

[10039]  §  6.  The  vote  required  to  be  taken  by  this  act  shall  be  Vote  to  be  taken 
taken  and  notice  therefor  given  as  herein  required  immediately  upon  "wcm'y'dtizens. 
a  request  therefor  bein^;  filed  with  the  trustees  of  any  township,  or 
council  of  any  city  or  incorporated  village,  for  ten  days,  by  twenty 
citizens,  residents  and  tax-payers  of  such  township,  city,  or  village,  and 
notice  to  the  clerk  of  such  township,  trustees,  or  council,  shall  be 
equivalent  to  service  upon  the  trustees  or  council  themselves. 

§  7.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  supplementary  to  an  act  entitled  "  an  act  to  provide  for  tlu  appoint- 
ment of  trustees,  and  disposition  of  moneys,  property,  and  assets  held 
in  trust  for  building  soldiers'  monuments,"  and  also  supplementary  to  an 
act  entitled  ' '  an  act  supplementary  to  an  act  to  provide  for  the  appoint- 
ment of  trustees,  and  disposition  of  money,  property,  and  assets  held  in 
trust  for  building  soldiers'  monuments."  {O.  L.,  68,  122;  O.  L.,  72, 
60.) 

[Passed  and  took  effect  April  12,  1877:  74  v.  83.] 

[100401  S  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  'i;ri.,tc«  of  mI- 

*■  ,      J    "         1     ',  ,.         I         ,  1  •       1  .  1  J  1       oiera  monument 

That  where  any  building  has  been  erected  m  this  state  by  and  under  association  may 
the  provisions  of  the  act  to  which  this  is  supplementary,  and  said '""'  '*''^*- 
building  is  in  an  incomplete  condition,  and  can  not  be  completed  for 
want  of  funds  collected  and  authorized  to  be  collected  by  the  pro- 
visions of  said  acts,  that  the  trustees  of  such  soldiers'  monumental 
building  association  be  and  they  are  hereby  authorized  to  issue  the 
bonds  of  such  association,  in  any  sum  not  exceeding  five  thousand 
dollars,  and  apply  the  proceeds  arising  from  the  sale  of  said  bonds 
to  the  completion  of  such  building. 
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^p^nt  of  tan^ 


How  executed. 


Rent  applied  to 
payment. 


(Sold  at  par.] 


Bonds  may  be 
issued  to  com', 
plete  soldiers' 
monuments.   - 


flHien  payable, 
rate  of  interest, 
etc. 


By  whom  to  be 
signed. 

How  payment  to 
be  provided  for. 


tSoM'atpar.) 


[Ij804il]  §  a.  Said  bonds  shall  be  issued  in  such  aims,  and  made 
payable  at  such  times  as  will,  in  the  opinion  of  said  trustees,  best 
subserve  the  negotiation  of  the  same,  and  shall  bear  interest  at 
eight  per  centum  per  annum  from  daie  of  issue,  interest  payable  semi- 
annually: provided,  that  the  aggregate  amount  of  said  bonds  shall 
not  exceed  the  said  sura  of  five  thousand  dollars,  nor  shall  any  of 
said  bonds  run  for  a  longer  time  than  ten  years  from  the  date  of  the 
first  issuance. 

[10042]  §  3.  Said  bonds  shall  be  signed  by  the  president  of  said 
Ijioard  of  trustees,  and  countersigned  by  the  secretary  or  clerk  thereof. 

[10043J  §  4.  In  order  to  provide  for  the  payment  of  said  bonds, 
and  the  interest  thereon,  the  said  trustees  shall  apply  the  proceeds 
arising  from  the  rent  of  such  building  (after  deducting  the  curreftt  ex- 
penses) to  the  payment  of  the  same. 

[1U0441  §  5.     Said  bonds  shall  not  be  sold  for  less  than  par. 

§  6.  Tnis  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


An  Act  supplementary  to  an  act  entitled  "an  act  supplementary  to  cm  act 
entitled  '  an  act  to  provide  for  the  appointment  of  trustees  and  disposi- 
tion of  moneys,  property,  and  assets  held  in  trust  for  building  soldier^ 
monuments  ;^ "  and  also,  supplementary  to  an  cut  entitled  "  an  act  sup 
plementary  to  an  act  to  provide  for  the  appointnunt  of  trustees  and  dis 
position  of  moneys,  property  and  assets  fteld  in  trust  for  building  soldiers' 
monuments."     (C,  Z.,  68,  122;  O.  L.,  72,  60;  O.  L.,  74,83.) 

[Passed  and  took  cficct  April  i6,  1881 :  78  7.  153.) 

[10046]  5^  I .  Be  it  enacted  by  the  General  Assembly  of  the  StcUe  of  Ohio, 
That  in  all  cases,  where  trustees  have  been  appointed  by  virtue  of  the 
original  act  above  recited,  and  in  cases  where  such  trustees  have  issued 
bonds,  in  accordance  with  the  provisions  of  the  act  to  which  this  bill 
is  supplementary,  said  trustees  may  at  any  time,  when  in  their  opinion 
it  may  be  necessary  and  conducive  to  the  best  interests  of  said  trust, 
refund  said  indebtedness,  by  issuing  and  negotiating  the  bonds  of  such 
association,  in  such  sums  as  they  may  deem  proper,  and  to  an  ajnount 
not  exceeding  said  original  indebtedness  and  interest  accrued  thereon. 

[10040]  §  2.  Said  bonds  shall  be  made  payable  at  such  time  or 
times  as  will,  in  the  opinion  of  said  trustees,  best  subserve  the  nego 
tialion  thereof,  and  shall  bear  interest  at  a  rate  not  exceeding  seven 
per  cent,  per  annum,  payable  semi-annually,  and  shall  not  run  for  a 
longer  time  than  fifteen  years  from  their  issuance. 

[10047]  §  3.  Said  bonds  shall  be  signed  by  the  president  of  said 
board  of  trustees,  and  countersigned  by  the  secretary  or  clerk  thereof. 

[10048]  §  4.  In  order  to  provide  for  the  payment  of  said  bonds 
and  the  interest  thereon,  said  trustees  shall  apply  the  proceeds  arising 
from  the  rents  of  such  building  (after  deducting  current  expenses  and 
necessary  repairs)  to  the  payment  of  the  same. 

[10049]  §  5.     Said  bonds  shall  not  be  sold  for  less  than  par. 

§  6.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


b. 
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-^  A:t.  tg  auf^rizt  t/fc  payment  and  transfer  of  bounty  funds  to  aid  in  Sti  i  3st». 
t/ie  erf  (Hon  of  soldiers'  monutifcpts  and  moi^un\entql  buildings. 

[Passed  and  look  effect  April  7,  1880;  77  v.  137 ;  amended  March  35,  1883:  79  v.  51.] 

[10Q50]  §  !•    Beiteruutedby  the  General  Assembly  of  the  State  of  Ohio, 
Ayiienever  the  trustees  of  any  township,  or  the  commissioners  of  any  fund"to%e' traHv' 
county  in  the  state,  in  which  there  shall  be  any  association  existing  ^'"'^  '°  soldiers' 

■'  <-;•  f  \  •  /-ii'i  monumental  aiso- 

under  the  laws  of  this  state  for  the  erection  of  a  soldiers  monument  cUtion. 
or  mpnumental  building,  shall  have  the  custody  or  care  of  bounty 
moneys,  or  moneys  for  the  relief  of  families  of  soldiers  and  marines, 
or  for  other  similar  purposes,  collected  during  or  at  the  close  of  the 
late  rebellion,  in  pursuance  of  any  law  of  this  state,  and  which  re- 
mains as  a  balance  unappropriated  for  the  uses  and  purposes  for  which 
the  same  were  collected  after  the  payment  of  all  legitimate  claims  for 
said  moneys,  contemplated  by  the  laws  under  which  such  moneys  were 
collected,  it  shall  be  lawful,  and  such  trustees  or  county  commissioners 
are  hereby  authorized  and  directed,  to  deliver  and  transfer  such 
moneys  to  the  proper  officers  of  such  mpnumental  associations,  to  be 
employed  in  the  erection  of  a  soldiers'  mqnument  or  monumental 
building:  provided,  that  before  such  funds  shall  be  transferred,  as 
herein  provided,  said  trustees  or  county  commissioners  may,  at  their 
discretion,  require  security  that  the  said  funds  shall  be  employed  for 
the  purpose  of  a  monument  or  a  monumental  building  and  not  other- 
wise.    \As  amended  March  25,  1882  :  79  v.  51.] 

[10051]  §  2.     The  commissioners  of  Lucas  county^  are  authorized 
and  directed  to  refund  and  restore  from  the  county  fund  to  the  fund  LucaT'coum"to^ 
mentioned  in  section  one  of  this  act,  all  moneys  heretofore  loaned  ««o«  moneys  to 
therefrom  to  any  other  fund  or  used  for  any  other  purpose  than  that   °"°  ^ 
provided  for  by  this  act  or  the  act  to  which  this  is  amendatory.     \As 
amended  March  25,  1882  :  79  v.  51.] 

§  3.     This  act  shall  be  in  force  from  and  after  its  passage. 

OHIO   soldiers'    and   sailors'    home.  AtltO.S.S.^Or. 

ikans'  Heme  set 

An  Act  to  proiide  for  the  establishment  and  maintenance  of  a  home  for^^  *"  *"'  "^' 
disabled  and  indigent  ex-soldiers,  sailors  and  marines  of  Ohio. 

[Passed  and  took  effect  April  30,  1886:  83  v.  107.]  \ 

[10052]  §  I.    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Ohio  Spidi<;r»'  and 
That  there  shall  be  established  in  this  State  an  institution  under  the  g"^|^''°"  "'*' 
name  of  "the  Ohio  soldiers'  and   sailors'  home,"  which  institution   "  "''' 
shall    be  a  home  for    honorably  discharged   soldiers,   sailors    and 
marines. 

[10053]  §  2.      All    honorably    discharged    soldiers,    sailors    and  who  entitled  t» 
marines,  who  have  served  the  United  States  government  in  any  of  «dnii»»ion. 
its  wars,  and  who  are  citizens  of  Ohio  at  the  date  of  the  passage  of  Am.  ssv.  ss. 
this  act,  4nd  all  soldiers  of  the  national  guard  of  Ohio,  who  have  here- 
tofore, lost,  or  may  hereafter  lose  an  arm,  or  leg,  or  his  sight,  while  in 
the  line  and  discharge  of  duty,  who  are  not  able  to  support  themselves, 
and  are  not  entitled  to  admission  to  the  national  military  homes,  or  can 
not  gain  admission  thereto,  may  be  admitted  to  the  home  named  in 
the  preceding  section,  under  such  rules  and  regulations  as  may  be 
adopted  by  the  board  of  trustees  hereinafter  provided  for;  provided, 
that  as  to  honorably  discharged  soldiers  who  have  served  the  United 
States  government,  preference  shall  be  given  to  those  who  served  in 
Ohiq  military  organizatiqns.     [As  amended  Ap.rd  13,  1889 :  86  v.  390.^ 
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construction ; 
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Subordinates. 


Laws  ifoverning 
6nancial  officer. 


Levy  of  tax  for 
relief  of  indigent 
soldiers  and 
sailors. 


[10054]  §  3-  To  carry  out  the  provisions  of  this  act,  there  shall 
be  and  is  hereby  appropriated  out  of  any  moneys  in  the  state  treas- 
ury, or  that  may  come  therein,  to  the  credit  of  the  general  revenue 
fund,  not  otherwise  appropriated,  the  sum  of  fifty  thousand  dollars 
($50,000). 

[10055]  §  4.  The  selection  and  purchase  of  the  site  and  construc- 
tion of  the  buildings  for  said  institution,  and  the  general  supervision 
and  government  thereof,  shall  be  vested  in  five  trustees,  not  more 
than  three  of  whom  shall  belong  to  the  same  political  party,  who,  upon 
the  passage  of  this  act,  shall  be  appointed  as  follows,  to-wit :  one  for 
one  year,  one  for  two  years,  one  for  three  years,  one  for  four  years 
and  one  for  five  years,  and  as  the  term  of  each  expires  his  successor 
shall  be  appointed  for  five  years.  Such  trustees  shall  be  appointed  by . 
the  governor,  by  and  with  the  advice  and  consent  of  the  senate,  and 
they  shall  be  governed  by  the  provisions  of  the  general  laws  relating 
to  the  state  benevolent  institutions,  except  as  otherwise  provided  in 
this  act.  Said  board  of  trustees  may  appoint  one  of  their  number 
supervisor  of  construction,  who  shall  be  paid  such  sum  as  a  majority 
of  said  board  may  direct,  not  exceeding  five  dollars  ($5)  per  day  dur- 
ing the  construction  of  the  same.  \As  amgnded  March  21,  1887: 
84  V.  234.1  - 

[10056J  ^  5.  Said  board  is  authorized  to  select  and  purchase  a 
site  for  said  institution,  consisting  of  not  less  than  sixty  acres  of  land, 
at  an  expense  not  exceeding  ten  thousand  dollars,  or  may  recQJve  do- 
nations of  land  for  such  purpose,  or  purchase  a  building  or  buildings 
if  the  sime  tn;iy  be  found  to  the  satisfaction  of  the  board.  The  title 
to  said  lands  must  be  approved  by  the  attorney-general  before  the 
same  is  accepted,  and  when  accepted  shall  be  conveyed  to  the  State 
of  Ohio,  and  the  deed  therefor  shall  be  duly  recorded  and  deposited 
with  the  auditor  of  state. 

[10057]  §  6.  The  trustees  shall  appoint  a  superintendent,  who 
shall  be  styled  "commandant  of  the  home,"  and  who  shall  hold  office 
for  five  years,  unless  sooner  removed  by  the  trustees  for  cause.  Said 
commandant  shall  have  entire  management  and  control  of  the  institu- 
tion under  the  rules  and  regulations  adopted  by  the  trustees,  and  he 
shall,  with  the  approval  of  a  majority  of  the  board,  appoint  or  employ 
all  subordinate  officers  and  employes  of  said  institution,  and  may  re- 
move or  discharge  them  for  cause. 

[10058]  §  7.  The  financial  officer  of  the  home  shall  be  governed 
by  the  provisions  of  chapter  3,  title  5,  part  first,  of  the  Revised  Statutes 
of  Ohio. 

§  8.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

RELIEF   OF   WIVES,    WIDOWS,    AND   MINOR   CHILDREN. 

An  Act  to  provide  for  the  relief  of  indigent  Union  soldiers,  sailors  and 
marines  and  the  indigent  wives,  widoics  and  minor  children  of  indigent 
or  deceased  Union  soldiers,  sailors  and  marines.  ■ 

(Passed  and  took  effect  May  19,  1886:  83  v.  23a.] 

[10059J  §  I.  The  board  of  county  commissioners  of  the  several 
counties  in  this  state  is  hereby  authorized  a^d  required  to  levy,  in 

((  [10069]  cl  seq.  Sec.  3  of  the  amendatory  act  of  April  5,  1888,  85  v.  15^161,  provides  *'  that 
sections  I,  3,  3  and  4  of  the  said  act,  passed  March  16^  18S7,  and  section  ^  of  said  act,  passed 
May  19,  1886,  be  and  the  same  are  hereby  repealed,  saving  from  the  operation  of  such  repeal  all 
acts  done  and  allowances  made  by  any  soldiers'  relief  commission  prior  to  the  passage  of  this 
act." 

Sec.  a  of  the  amendatory  act  of  April  15,  1889,  86  v.  343,  nt,  inake*  the  same  sanng  pronso 
as  the  act  of  85  v.  158. 
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addition  to  the  taxes  now  levied  by  law  for  other  purposes  than  those 
herein  provided,  a  tax  not  exceeding  three-tenths,  and  in  counties 
containing  a  national  soldiers'  home  not  exceeding  five-tenths,  of  one 
mill  per  dollar  on  the  assessed  value  of  the  property  of  their  respect- 
ive counties,  to  be  levied  and  collected  as  now  provided  by  law  for  * 
the  assessment  and  collection  of  taxes,  for  the  purpose  of  creating  a 
fund  for  the  relief  of  honorably  discharged  indigent  Union  soldiers, 
sailors  and  marines,  and  the  indigent  wives,  parents,  widows  and 
minor  children  under  fifteen  years  of  age,  of  such  indigent  or  de- 
ceased Union  soldiers,  sailors  or  marines,  to  be  disbursed  as  herein- 
after provided.     \As  amended  April  t^,  i888:  85  V.  159.] 

[10060]  §  2.  It  is  hereby  made  the  duty  of  the  soldiers'  relief  Soldiers*  relief 
commission  hereinafter  provided,  in  each  county  in  this  state,  as  soon  app"nted.'  *"" 
as  practicable  after  the  passage  of  this  act,  and  annually  thereafter  on  Am.  87  ».  as* 
the  first  Monday  in  January  in  each  year,  to  appoint  for  each  town- 
ship, in  such  county,  and  for  each  ward  in  any  city  in  any  such 
county,  a  soldiers'  relief  committee,  consistifig  of  three  persons,  resi- 
dents of  each  such  township  and  ward,  who  shall  be  honorably  dis- 
charged Union  soldiers,  sailors  or  marines,  provided  that  if  there  are 
no  such  soldiers  or  sailors  or  marines  who  are  residents  of  [any]  such 
township  or  ward,  then  there  shall  be  appointed  three  reputable  citi- 
zens, one  of  whom  shall  be  designated  as  chairman  of  such  township 
or  ward  soldiers'  relief  committee ;  and  to  fill  all  vacancies  that  may 
occur  in  any  such  committee,  and  to  remove  any  member  of  any  such 
committee  for  cause;  and  it  shall  be  the  duty  of  each  such  township 
and  ward  soldiers'  relief  committee,  in  its  respective  township  or  ward, 
to  receive  all  applications  for  relief,  under  the  provisions  of  this  act, 
from  applicants  residing  in  such  township  or  ward,  to  examine  care- 
fully into  the  case  of  each  applicant,  and  on  the  first  Monday  in  May  J'^"'|°d,'"J^''f  ,„ 
in  each  year,  to  make  a  list  of  the  names  of  all  indigent  Union  sol-  be  made, 
diers,  sailors  and  marines,  and  the  indigent  parents,  wives,  widows 
and  minor  children  of  the  same,  who  are  residents  in  such  township 
or  ward,  who  have  been  bona  fide  residents  of  the  state  one  ycM,  and 
of  the  county  six  months,  next  prior  to  said  first  Monday  in  May, 
and  who,  in  the  opinion  of  any  such  township  or  ward  relief  com- 
mittee, require  aid,  and  are  entitled  to  relief  under  the  provisions  of 
this  act ;  and  it  shall  be  the  duty  of  the  chairman  of  each  township 
and  w'iird  soldiers'  relief  committee,  or  other  member  of  such  com- 
mittee authorized  by  such  committee,  to  deliver  such  list  to  the  sol- 
diers' relief  commission,  hereinafter  provided,  or  its  secretary,  on  or 
before  the  last  Monday  in  such  month  of  M'ay,  together  with  a  state- 
ment of  each  applicant  for  relief,  of  the  income,  if  any,  of  the  appli- 
cant, the  amount  of  taxable  property,  real  and  personal,  of  stocks, 
bonds,  moneys  on  hand,  loaned  or  deposited  in  any  bank  or  else- 
where, shares  in  building  associations,  mortgages,  notes  or  other  arti- 
cles of  value  from  which  an  income  or  revenue  is  derived  by  the  aj)- 
plicant ;  said  statements  shall  be  made  upon  blanks  which  shall  be 
furnished  by  the  soldiers'  relief  commission,  and  shall  be  subscribed 
by  the  applicant ;  and  in  case  any  false  statement  is  made  therein  by 
any  applicant  for  relief,  or  guardian  for  such  applicant,  such  applicant  ' 

or  guardian  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  con- 
viction before  any  court  of  competent  jurisdiction,  shall  be  fined  in 
any  sum  not  exceeding  fifty  dollars,  nor  less  than  twenty  dollars,  and 
be  imprisoned  in  the  county  jail  for  a  period  not  exceeding  sixty  days 
nor  less  than  thirty  days.  And  on  said  last  Monday  in  May,  said  ^ou^'mcI^^ 
commission  shall  meet  and  determine  from  said  lists  the  probable  for  such  relief. 
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amount  necessary  for  the  aid  and  relief  of  such  Indigent  persoifs  fdr 
the  ensuing  year,  together  witli  an  amount  sufficient,  in  the  judgfnent 
of  said  commission,  to  furnish  relief  to  any  such  indigent  persons  not 
named  in  said  lists,  whose  right  to  such  relief  shall  be  established  tH 
Jie  satisfaction  of  such  cominissioh.  Such  coinmission,  after  de(ef- 
iriining  the  probable  amount  necessary  for  the  purposes  aforesaid, 
shall  certify  the  same  to  the  county  commissioners  of  the  county,  ivhd, 
at  their  June  session,  shall  make  such  levies  as  shall  be  necessary  ib 
raise  the  required  relief,  hot  exceeding  three-tenths,  except  in  counties 
containing  a  national  soldiers'  home  not  exceeding  five-tenitht,  Of  a 
mill  per  dollar  on  the  assessed  value  of  the  property  of  the  county. 
[As,  amended  April  15,  1889:  86  v.  343.] 

[10061]  §  3.  Any  judge  of  the  court  of  comitidh  pleas  in  each  of 
said  counties  shall,  on  or  before  the  first  Monday  in  April,  appoint 
three  persons,  residents  of  such  county,  two  of  fehofn  shall  be  honor- 
ably discharged  Union  soldiers  in  the  late  war  of  the  rebellion,  one 
to  serve  three  years,  one  to  Serve  two  years,  atid  one  to  serve  one 
year  from  the  date  of  such  appoihtrnent,  and  each  year  thereafter  one 
person  to  serve  for  three  years.  Such  persons  so  appointed,  *hen 
organized  by  the  selection  of  one  of  their  number  as  president  and 
one  as  secretary,  shall  be  known  and  designated  as  "the  soldieirs'  re- 
lief commission ; "  and  in  counties  containing  a  nattional  soldiers' 
hdnie,  or  counties  having  a  city  of  the  first  class,  first  grade,  an  assist- 
ant secretary  may  be  employed,  prescribing  his  duties  and  comperisa- 
tidh.  In  the  event  of  a  vacancy  in  said  commission,  and  fbr  cause,  a 
judge  of  the  court  of  common  pleas  thay  fetnove  any  member  of  the 
commission  and  shall  fill  all  vacancies  occtirritig  therein;  a  judge  of 
the  court  of  corrimon  pleas  shall  fill  the  vacancy  for  the  unexpired 
term ;  provided,  however,  that  nothing  in  this  act  shall  be  construed 
as  terminating  or  abridging  the  term  of  office  of  any  plresent  meriiber 
of  any  soldiers'  relief  commission  heretofore  appointed,  except  ais  to 
removals  for  cause,  and  all  appointments  under  this  act  shall  be  jtiade 
with  reference  to  said  former  appointments  as  if  the  same  Vere  made 
under  the  provisions  of  this  act.     [As  amended  April  5,   1888:   85 

V-  159J 

J10062]  §  4.  The  soldiers'  relief  commission  shall  meet  at  tHfc 
office  of  the  county  commissioners,  or  In  a  suitable  room  furnished  by 
them  fdr  that  purpose,  on  the  fourth  Monday  of  November  of  each 
year,  and  at  such  other  times  as  may  be  necessary,  and  examine  care- 
fully the  several  lists  and.  statements  of  those  reported  by  the  town- 
ship and  ward  soldiers'  relief  committees,  and  also  the  cases  of  aft 
not  included  in  the  said  lists,  who,  before  and  during  their  session, 
may  have  made  application  to  said  commission  for  aid  under  the  pro- 
visions of  this  act ;  and  being  satisfied  that  those  so  reported  or  so 
making  application  as  aforesaid,  or  any  of  them,  are  in  need  of  assist- 
ance and  are  entitled  thereto  under  the  provisions  df  this  act,  shall  fix 
the  amount  to  be  paid  per  month  in  each  case  to  such  person  Or 
family.  Upon  the  conclusion  of  said  examination  and  the  determina- 
tion of  said  monthly  allowance,  the  commission  shall  make  a  complete 
list  of  those  to  whom  relief  has  been  so  awarded,  showing  the  monthly 
amount  so  a:warded  to  each  person,  and,  s6  far  as  practicable,  the 
,  place  of  residence  of  each,  and  certify  the  same  to  the  auditor  of 
their  county,  who  shall,  within  ten  days  thereafter,  transmit  to  the 
township  clerks,  in  his  county,  a  list  of  the  hkiiies  of  the  persons  in 
the  respective  townships,  and  the  amdtint  payable  monthly  to  each ; 
whereupon,  the  auditor,  on  the  first  day  of  each  ihohth  after  said  faiidis 
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ready  for  distribution,  shall  issue  to  the  treasurer  of  each  township 
his  warrant  upon  the  treasurer  of  the  county  for  the  amount  awarded 
to  the  persons  in  such  township,  and  such  township  treasurer  shall  dis- 
burse the  same  in  the  amounts  and  to  the  persons  named  in  the  list  DUbuwemenu. 
furnished  (O  the  township  clerk  as  aforesaid,  taking  receipts  therefor. 
Except  that  in  all  townships  embracing  a  county  seat,  and  in  which 
the  office  of  county  treasurer  is  kept,  it  shall  be  the  duty  of  the  county 
treasurer  to  disburse  said  fund  to  the  persons  named  in  the  list  to  be 
furnished  to  him  by  the  township  or  city  clerk,  the  said  county  treas- 
urer taking  proper  receipts  therefor.     And  to  each  person  certified  by 
the  commission  to  the  auditor  as  aforesaid,  and  not  includied  in  any  of 
the  lists  furnished  to  toivnship  clerks,  the  auditor  shall  issue  his  war- 
rant upon  the  county  treasurer  for  the  rrionthly  allowance  awarded  to 
such  person;   provided,  that  such  commission,  upon  proper  cause 
shown,  may  appoint  some  suitable  person  to  draw,  receipt  for  and 
properly  expend  the  allowance  made  to  any  person  under  the  pro- 
visbns  of  this  act,  for  thfe  benefit  of  the  person  to  whom  the  alloiv- 
ance  has  been  made,  and  the  indigent  members  of  his  or  her  family ; . 
and  provided  further,  that  said  commission,  at  any  meeting,  may  in- 
crease, decrease  or  discontinue  any  allowance  theretofore  awarded.  Allowance  may  life ' 
which  action  shall  be  by  them  certified  to  the  coutity  auditor,  who  'c"reMt",''or  ditcon- 
shall  amend  his  list  in  accordance  therewith.      And  in  case  such  •'■•ued. ' 
change  relate  to  the  allowance  to  any  person  resident  in  any  township, 
the  same  shall  be  certified  to  the  township  clerk,  who  shall  amend  his 
list  accordingly  and  certify  the  same  to  the  township  treasurer,  and  if 
the  amount  due  said  township,  after  such  change,  increase  the  amount 
theretofore  allowed  said  township,  the  auditor  shall  issue  to  the  town- 
ship treasurer  his  warrant  upon  the  cotmty  treasurer  for  such  addi 
tional  amount;  provided  further,  that  the  commission  liiay,  at  any 
time,  in  case  of  sickness,  accident  or  great  destitution,  upon  proper 
evidence,  graitt  immediate  relief  to  any  person  entitled  thereto  under  immediate  rciter 
the  provisions  of  this  act,  undtr  such  rules  as  said  commission  may  fcrudacMu'    " 
designate ;  and,  provided  further,  that  if  any  money  so  awarded  as 
relief  shall  not  be  called  for  by  the  applicant,  before  the  first  Monday 
in  December,  annually,  such  amounts  shall  be  paid  into  the  county 
treasury  to  the  credit  of  the  relief  fund ;  and,  provided  further,  that 
"township"  as  designated  in  section  2  of  this  act  shall  include  no 
part  of  a  township  embraced  within  the  limits  of  a  city.     [As  amended 
April  IS,,  1889:  86  v.  344.] 

[100B3]  §  5.  The  county  commissioners  df  every  such  county  Paynent  of  com- 
shall  allow  ihe  persons  composing  any  soldiers'  relief  commission  ap-  "cnt'ejl"*  "' 
pointed  under  this  or  previous  acts  in  their  respective  counties,  their 
actual  expenses  incurred  in  the  performance  of  their  duties,  oh  the 
presentation  of  an  itemized  statenient  thereof,  and  a  fair  compensation 
for  their  services,  for  the  amount  of  which  allowance  the  auditor  shall 
issue  his  warrant  upon  the  county  treasurer.  [A's  amended  April  5, 
1888:  85  V.  161.] 

§  6.     This  act  shall  take  efiect  and  be  in  force  from  iind  after  its 
passage. 
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General  duties  of 
board. 


An  Act  to  create  and  establish  a  State  board  of  health  in  the  State  of  Ohio. 

(Passed  and  toolc  effect  April  14,  1886:  83  v.  77.] 

[10064]  §1.  BeitenactedbytheGeneral  Assembly  of  the  State  of  Ohio, 
That  the  governor,  with  the  advice  and  consent  of  the  senate,  shall 
appoint  seven  persons,  who  (with  the  attorney-general,  who  shall  be 
ex-officio  a  member  of  said  board)  shall  constitute  the  State  board  of 
health ;  provided,  that  the  terms  of  office  of  the  seven  first  appointed 
shall  be  so  arranged  that  the  term  of  one  shall  expire  on  the  13th  day 
of  December  of  each  year,  and  the  vacancies  so  created,  as  well  as 
all  vacancies  occurring  otherwise,  shall  be  filled  by  the  governor,  with 
the  advice  and  consent  of  the  senate :  and  provided,  also,  that  ap- 
pointments made  when  the  senate  is  not  in  session,  may  be  confirmed 
at  its  ftext  ensuing  session. 

[10065]  §  2.  The  state  board  of  health  shall  hav^  the  supervision 
of  the  interests  of  the  health  and  life  of  the  citizens  of  the  state,  and 
may  make  such  quarantine  and  sanitary  rules  and  regulations  as  they 
may  deem  necessary  therefor ;  they  shall  make  careful  inquiry  in  re- 
spect to  the  causes  of  disease,  and  especially  the  invasion  or  spread 
of  any  infectious  or  contagious  epidemic,  or  epidemic  disease,  and  in- 
vestigate the  sources  of  mortality,  and  the  effects  of  localities,  em- 
ployments, conditions,  ingesta  habits  and  surroundings  on  the  health 
of  the  people,  and  shall  investigate  the  causes  of  diseases  occurring 
among  the  stock  and  domestic  animals  of  the  state,  the  methods  of 
remedying  the  same  by  quarantine  or  otherwise,  and  shall  gather  in- 
formation in  respect  to  such  matters  and  kindred  subjects  for  dis- 
semination among  the  people.  They  shall  advise  officers  of  the  gov- 
ernment, or  other  state  boards,  in  regard  to  the  location,  drainage, 
water  supply,  disposal  of  excreta,  heating  and  ventilating  of  public 
buildings.  They  shall  collect  and  preserve  such  information  relating 
to  forms  of  disease  and  death  as  may  be  useful  in  the  discharge  of 
the  duties  of  said  board.  It  shall  be  the  duty  of  all  local  boards  of 
health,  health  authorities  and  officials,  officers  of  state  institutions, 
police  officers,  sheriffs,  constables,  and  all  other  officers  and  employes 
of  the  state,  or  any  county,  city  or  town  thereof,  to  enforce  such 
quarantine  and  sanitary  rules  and  regulations  as  may  be  adopted  by 
the  state  board  of  health,  and  in  the  event  of  failure  or  refusal  on  the 
part  of  any  member  of  said  boards,  or  other  officials,  or  persons  in 
this  section  mentioned  to  so  act,  he  or  they  shall  be  subject  to  a  fine 
of  not  less  than  fifty  dollars,  upon  first  conviction,  and  upon  a  con- 
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viction  of  second  offense  of  not  less  than  one  hundred  dollars.     \4^ 
amended  April  lo,  1889:  86  v.  223.] 

[10066]  §  3.  The  board  of  health  shall  have  supervision  of  the  Vhai  sutiwic*. 
State  system  of  registiation  of  births  and  deaths  as  hereinafter  pro- 
vided; they  shall  make  up  such  forms  and  recommend  such  legislation 
as  shah  be  deemed  necessary  for  the  thorough  registration  of  vital  and 
mortuary  statistics  throughout  the  State.  The  secretary  of  the  board 
shall  be  the  superintendent  of  such  registration.  The  clerical  duties 
and  the  safe-keeping  of  the  bureau  of  vital  statistics  thus  created  shall 
be  provided  by  the  secretary  of  state. 

[10067]  §  4.  It  shall  be  the  duty  of  boards  of  health,  health  au-  Repotu  t<>,bo»rd 
thorities  or  officials,  and  of  physicians  in  localities  where  there  are  no  »||^=»'"^o»»  d"- 
health  authorities  or  officials,  to  report  to  the  State  board  of  health, 
promptly  upon  discovery  thereof,  the  existence  of  any  one  of  the  fol- 
lowing diseases  which  may  come  under  their  observation,  to-wit: 
Asiatic  cholera,  yellow  fever,  small-pox,  scarlet  fever,  diphtheria, 
typhus  and  typhoid  fever,  and  of  such  other  contagious  or  infectious 
diseases  as  the  State  board  may  from  time  to  time  specify. 

[10068]  §  5.-    All  amounts  recovered  under  the  penalties  herein  Penaiti«»,  how  >■>■ 
provided,  shall  be  appropriated  to  a  special  fund  for  the  carrying  out  ■"''"*■ 
of  the  objects  of  this  law. 

[10069]  §  6.     The  first  meeting  of  the  board  shall  be  within  thirty  Meetings  of  board- 
days  after  their  appointment,  and  thereafter  in  January  and  June  of  conduct  of  bu«-  ' 
each  year,  and  at  such  other  times  as  the  board  shall  deem  expedient.  "*"" 
There  shall  not  be  more  than  three  called  sessions  of  the  board  in 
[any]  one  year,  and  no  session  of  the  board  shall  continue  longer 
than  three'days.     The  meeting  in  January  of  each  year  shall  be  in 
Columbus.     A  majority  shall  constitute  a  quorum.     They  shall  choose 
one  of  their  number  to  be  president,  and  they  may  adopt  rules  and 
by-laws  for  their  government,  subject  to  the  provisions  of  this  act. 

[10070]  §  7.     They  shall  elect  a  secreury,  who  shall  perform  the  secreury  of  board; 
duties  prescribed  by  the  board  and  by  this  act,  and  who  shall,  upon  •>■»  sai?ry:  =<>">- 

L  J    u  •      •  ^         L        t.    II  •  t  pensation  of  mem- 

cause,  be  removed  by  a  majority  vote ;  he  shall  receive  a  salary,  not  ben. 
to  exceed  sixteen  hundred  dollars  ($1600)  per  annum,  which  shall  be 
fixed  by  the  board ;  he  shall  also  receive  his  traveling  and  other  ex- 
penses incurred  yi  the  performance  of  his  official  duties.  The  other 
members  of  the  board  shall  receive  five  dollars  per  day,  and  their 
traveling  and  other  expenses  while  employed  on  business  of  the  board. 
The  president  of  the  board  shall,  quarterly,  certify  the  amount  due 
the  members,  and  on  presentation  of  his  certificate  the  auditor  of  state 
shall  draw  his  warrant  on  the  treasurer  for  the  amount. 

[100711  §  8.  It  shall  be  the  duty  of  the  board  of  health  to  make  Annual  report  of 
an  annual  report,  through  their  secretary  or  otherwise,  in  writing,  to  board, 
the  governor  of  the  State,  on  or  before  the  first  day  of  November  of 
each  year,  and  such  report  shall  include  so  much  of  the  proceedings 
of  the  board,  and  such  information  concerning  vital  statistics,  such 
knowledge  respecting  diseases,  and  such  instructions  on  the  subject 
of  hygiene,  as  may  be  thought  useful  by  the  board  for  dissemination 
among  the  people,  with  such  suggestions  as  to  legislative  action  as 
they  may  deem  necessary. 

[10072]  §  9.     The  sum  of  five  thousand  dollars  (^$5,000),  or  so  Apropriation  for 
much  thereof  as  may  be  necessary,  is  hereby  appropriated  to  pay  the  and  expenVeVof"" 
salary  of  the  secretary,  meet  the  contingent  expenses  of  the  office  of  ''°"<'  ' 
the  secretary,  and  expenses  of  the  board,  and  all  costs  of  printing, 
which,  together,  shall  not  exceed  the  sum  hereby  appropriated ;  said 
VOL.  n — 56 
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^penses  shall  be  certified  and  paid  in  the  same  manner  as  the  salarj 
of  the  secretary. 

[10!O7>{]  §  10.  The  adjutant-general  shall  provide  rooms  suitable 
for  the  meetings  of  the  board,  and  office  room  for  the  secretary. 

§  II.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
P4ssag^ 
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Tsnia.] 


fRepott  o^  maps, 
«lc.f 


[Appropriation.] 


[Removing  or  dis- 
turbing  monu- 
mentsi  penalty.] 


An  Act  in  regard  to  the  boundary  monuments  on  ike  line  between  the  states 
of  Ohio  and  Pennsylvania. 

[Passed  and  took  effect  May  3,  1878:  75  v.  130.] 

[10(M'4]  §  I .  Beit  enacted  by  ilie  General  Assembly  of  the  State  of  Ohio, 
That  as  soon  as  practicable  after  the  passage  of  this  act,  it  shall  be  the 
duty  of  the  governor  to  appoint  three  competent  persons  to  be  com- 
missioned to  act  in  conjunction  with  a  similar  commission  of  the  state 
of  Pennsylvania,  (but  not  otherwise)  to  examine  as  to  the  true  loca- 
tion of  the  monuments  which  make  the  boundary  line  between  the 
state  of  Ohio  and  the  state  of  Pennsylvania,  and  in  connection  with 
said  commission  of  the  said  state  of  Pennsylvania  to  replace  any 
monuments  that  have  been  removed,  or  have  become  displaced  or 
dilapidated,  on  the  boundary  line  of  said  states. 

[10075]  §  2.  Said  commission  shall  report  to  the  governor  an 
account  of  all  expenditures  arising  under  this  act,  tqgether  with  a  full 
report  of  their  proceedings,  accompanied  with  such  maps  and  drafts 
as  may  be  necessary  to  a  clear  understanding  of  the  same,  and' the  gov- 
ernor shall  report  the  same  to  the  first  meeting  of  the  general  assembly 
thereafter. 

[10076]  §  3.  The  sum  of  two  thousand  dollars,  or  so  much  thereof 
as  may  be  necessary  for  carrying  out  the  provisions  of  this  act,  is  hereby 
appropriated  out  of  any  money  not  otherwise  appropriated. 

[10077]  §  4.  That  if  any  person  shall  remove  said  monuments 
or  m  any  way  disturb  the  saipe  so  replaced  by  said  commission,  [he  ?] 
shall  upon  conviction  thereof,  be  fined  in  any  sum  not  more  than  five 
hundred  dollnrs,  nor  less  than  one  hundred  dollars,  or  imprisoned  in 
the  county  jail  not  more  than  six  months  nor  less  than  one  month  or 
bo  Ivat  the  discretion  of  the  court. 

§  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


*  As  In  hoiindarv  line  between  Ohio  and  Kentucky,  see  Bo«ih  v.  Athm'r.  8  O.  S  343;  Bridgt 
Co.y.  J/Airr,  31  O.  S.  317,  327.  329;  between  Ohio  an<l  Indiana,  seeArt,  V  of  the  Ordinance  of 
1787,  on  suh<"fiiiciit  pages  of  this  volume;  between  Ohio  and  Michigan,  see  DaKttU  v.  Letstt, 
19  O.  S33,  Tj&-^y.  ^ 
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An  Act  supplementary  to  an  act  entitled  ^^  an  act  in  regard  to  the  boundaty 
momtmeMis'  on  the  line  between,  the  states  tf  Ohio  and  Pennsyloama." 
(fi.  L.,  vol.  T5, P^f  130) 

[Passed  and  took  effect  May  37, 1879:  76  v.  iii.] 

(100781  §  I.  Be  it  enacted  by  the  Genavl  Assembly  0/ the  State  0/ Ohio,  Boan^iryiSa* 
That  in  addition  to  the  powers  conferred  and  the  duties  imposed  upon  ""■""*"**•  • 
Xh&  commissioners  appomted  under  said  act,  they  shall  have  authoritjj, 
wd  it  is  hereby  made  the  duty  of  said  commissioners,  acting  in  coo- 
uection  with  the  commissbners  appointed  by  the  governor  of  Pena- 
sylvania,  to  erect  suitable  monuments  along  the  boundary  line,  when 
determined,  sufficient  to  properly  mark  said  boundary  line :  provided^ 
where  the  boundary  line  is  along  any  public  highway,  the  commissioor 
ers  shall  place  index  monuments  at  recorded  distances  from  the  true 
line  upon  the  side  of  said  highway. 

§  2.  This  act  shall  take  effect  and  be  in  force  on  and  after  its 
passage. 

[oint  Resolution  relative  to  the  boundary  line  between  the  states  of  Ohio  and 

Pennsylvania. 

[Adopted  April  17,  1883 :  8a  v.  386.] 

Whereas,  A  commission,  composed  of  Joseph  M.  Rickey,  Jas. 
Mackey  and  Henry  B.  Perkins,  was  appointed  by  the  governor  of  Ohio, 
under  and  by  virtue  of  an  act  of  the  general  assembly  of  said  state,  passed 
May  3,  1878,  and  an  act  supplementary  thereto,  passed  May  27,  1879, 
to  act  in  conjunction  with  a  similar  commission  of  the  state  of  Pennsyl. 
vania  in  examining  as  to  the  true  location  of  the  monuments  which 
mark  the  boundary  line  between  the  state  of  Ohio  and  the  state  of 
Pennsylvania,  and  in  connection  with  said  commission  of  the  said  state 
of  Pennsylvania  to  replace  any  monuments  that  have  been  removed  or 
have  become  displaced  or  dilapidated  on  the  boundary  line  of  said 
states,  and  to  erect  such  other  suitable  monuments  along  said  bound- 
ary line  when  determined,  as  shall  be  sufficient  to  properly  mark  the 
same;  and 

Whereas,  It  appears  from  a  report  duly  made  by  said  commission 
in  conjunction  with  a  like  commission  upon  the  part  of  the  state  of 
Pennsylvania  to  the  governor  of  Ohio,  bearing  date  of  February  i,  a. 
D.  1883,  and  by  said  governor  transmitted  to  the  general  assembly, 
together  with  the  field-notes  of  their  survey,  and  an  accurate  map  of 
said  boundary  line  that  said  commission  upon  the  part  of  the  state  of 
Ohio,  and  said  commission  upon  the  part  of  the  state  of  Pennsylvania, 
duly  empowered  so  to  do,  have  ?esurveyed  said  boundary  line,  examined 
as  to  the  true  location  of  the  monuments  which  marked  the  same,  and 
have  erected  suitable  monuments  along  said  boundary  line  sufficient  to 
properly  mark  the  same,  and  when  the  boundary  line  was  along  a 
public  highway  the  commissioners  have  placed  index  monuments  at 
recorded  distances  from  the  true  line  upon  the  side  of  said  highway; 
and 

Whereas,  Said  boundary  line  is  now  accurately  marked  and  de- 
scribed in  said  report,  and  the  field-notes  and  the  map  accompanying 
same ;  therefore,  be  it 

[10079]     Resolved  by  the  General  Assembly  of  the  State  of  Ohio,  That  r  Accepting  broad- 
said  boundary  line,  as  marked  by.  said  commission,  and  set  forth  in  »»yiine.j 
their  report,  field-notes  and  map  is  hereby  acciotid  by  the  staja  of 
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Ohio  as  the  true  boundary  line  between  the  state  of  Ohio  and  the  state 
of  Pennsylvania. 
[Field-notes,  etc.]  [10080]  Resotoed,  That  tjie  auditor  of  state  is  hereby  required 
and  directed  to  carefully  preserve  in  his  office  the  report  of  the  joint 
commission,  field-notes  and  map,  together  with  two  reports  made  by 
the  Ohio  commission,  and  to  cause  one  thousand  (1,000)  copies  of 
said  report,  field-notes  and  map,  together  with  the  laws  of  Ohio  and 
Pennsylvania,  creating  and  instructing  their  respective  commissions, 
as  well  as  this  joint  resolution,  to  be  published  and  bound  in  cloth, 
for  distribution  as  he  may  think  best,  and  the  cost  of  printing  and 
binding  the  same  to  be  paid  for  out  of  the  appropriations  made  for 
printing  and  binding  for  the  state,  the  accounts  therefor  to  be  audited 
by  the  supervisor  of  public  printing  and  approved  by  the  commission- 
ers of  printing. 


(Publication  of, 
etc.] 


CHAPTER  48. 


STATE   GEOLOGICAI.   SURVEY. 


Section 

10081.  (fovernor  to  appoint  state  geologist. 

10082.  I'liiy  of  state  geologist. 

10083.  >'^^\  report  annually  to  governor.    , 


Section 

10084.  Salaries  and  expenses. 

10085.  Appropriations  annually. 


The  governor  au- 
thorized to  ap- 
point a  slUte  geolo. 
gist. 


Duty  of  state 
geologist. 


An  Act  to  provide  for  the  extension  of  the  geological  sunry  of  the  state. 

[Passed  and  took  effect  April  la,  1889:  86  v.  363.] 

[10081]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  governor  is  hereby  authorized  to  appoint  a  state  geologist, 
whose  duty  it  shall  be  to  continue  and  extend  the  investigations  al- 
ready made  into  the  geological  structiure  and  resources  of  the  state. 
Said  state  geologist  shall  be  appointed  for  a  term  of  three  years,  but 
he  may  be  removed  for  cause  at  any  time,  and  a  successor  appointed 
in  his  stead ;  and  the  governor  is  authorized  to  fill  any  vacancy  which 
may  occur  from  any  cause,  at  any  time.  The  compensation  of  said 
state  geologist  shall  be  at  the  rate  of  two  hundred  dollars  per  month, 
for  the  time  actually  employed ;  and  said  geologist  shall  have  power 
to  employ  such  assistants  as  he  may  need ;  but  in  no  event  shall  the 
salary  of  the  geologist,  pay  of  assistants,  and  expenses  of  the  depart- 
ment, exceed  the  amount  of  expenditure  authorized  by  the  general 
assembly. 

[10082]  §  2.  It  shall  be  the  duty  of  said  geologist  to  study,  and 
determine  as  nearly  as  possible,  the  number  and  extent  of  the  various 
formations  of  the  state;  to  represent  the  same,  from  time  to  time, 
upon  properly  constructed  maps  and  diagrams ;  to  study  the  modes  of 
occurrence  and  the  distribution  of  the  useful  minerals  and  products  of 
these  formations ;  to  determine  the  chemical  comfMJsition  and  structure 
of  the  same;  to  investigate  the  soils  and  the  water  supply  of  the 
state ;  and  to  give  attention  to  the  discoveries  of  coal,  building  stone, 
natural  cement,  petroleum,  gas,  and  other  natural  substances  of  use 
and  value  to  the  citizens  of  the  state.     He  may  also  collect  and  de- 
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scribe  the  fossils  of  the  various  geological  formations  of  the  state ;  but 
no  expenditure  shall  be  incurred  under  this  head  that  is  not  expressly 
ordered  and  provided  for  by  the  general  assembly. 

[10083]  §  3.    The  said  geologist  shall  make,  on  or  before  the  first  day  Shaii  report  an- 
of  February  of  each  year,  a  report  to  the  governor,  covering  the  work  ""*"'  «<>k<>»«'™»- 
of  the  preceding  year,  and  the  report  shall  be  transmitted  to  the  gen- 
eral assembly,  to  be  printed  in  the  same  manner  as  other  public  docu- 
ments, or  as  shall  be  otherwise  ordered. 

[10084]  §  4.     The  salaries  of  the  state  geologist,  and  the  assist-  saiariet  and ««-: 
ants  employed  by  him,  together  with  the  traveling  and  incidental  ex-  ?<="»«•• 
penses,  shall  be  paid  monthly,  on  presentation  of  properly  itemized 
vouchers,  signed  by  the  governor,  out  of  the  state  treasury,  from  the 
appropriation  made  for  such  purpose. 

[10085]  §  5.     There  is  hereby  appropriated  from  the  general  rev-  Appropriation, 
enue  fund  the  sum  of  one  thousand  dollars,  annually,  for  the  purpose 
above  named. 

§  6.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


CHAPTER  49. 


STOCKS. 


Section 

10086.  Commissioners,  councils,  and  trustees 

may  sell  stocks,  etc. 

10087.  How  proceeds  of  sale  of  stocks  owned 

by  city,  county,  or  town  applied. 


Section 

100S8.    Same. 

X0089.  Counties,  townships,  and  municipalities 
may  sell  stock  owned  in  private  cor- 
porations. 


An  Act  to  provide  for  the  creation  and  regulation  of  incorporated  com- 
panies in  the  state  of  Ohio. 

[Passed  May  i,  185a :  50  v.  374.) 

\All  repealed  except  §  25,  ax  amended.    See  §  7437,  ^  54,  of  the  Revised 
Salutes  of  Ohio.] 

[10086]  §  25.  The  commissioners  of  any  county,  the  city  or  town 
council  of  city  or  town,  and  the  trustees  of  any  township,  which  county,  council"  frustees 
city,  town  or  township  has  heretofore  subscribed  to  the  capital  stock  ""y  »*"  ""'=''•  "* 
of  any  railroad  company,  or  turnpike  or  plank-road  company,  and  has 
issued,  or  shall  hereafter  issue  any  bonds  for  the  payment  of  such 
subscription,  areihereby  authorized  to  sell  the  said  stock,  or  any  part 
thereof,  and  on  such  terms  as  they  shall  deem  to  be  for  the  interest  of 
said  county,  city,  town  or  township,  respectively,  and  may  apply  the 
proceeds  of  such  sale  to  the  payment  of  the  bonds  of  such  county, 
city,  town  or  township,  respectively  subscribed;  provided,  that  the 
commissioners  of  any  county;  the  city  or  town  council  of  any  city  or 
town,  and  the  trustees  of  any  township,  which  has  paid  in  full  its  sub- 
scriptions to  such  railroad  or  turnpike  or  plank-road  company,  shall 
be  authorized  to  sell  the  stock  of  the  same  in  such  railroad  company, 
or  turnpike  or  plank-road  company,  on  such  terms  as  they  shall  deem 
to  be  for  the  interest  of  said  county,  city,  town  or  township  respect- 
ively, and  place  the  proceeds  of  such  sale  to  the  credit  of  the  general 
fund  of  such  county,  city,  town  or  township.  [As  amended  April  16, 
1867 :  64  v.  234.] 
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teesr-ioan 


How  proceeds  of 
sate  of  stocks 
owned  by  city, 
counejk  or  town, 
»PPf 


Saae. 


An  Act  supplementary  to  "an  act  to  fnmide  for  the  creation  and reguia- 
4ion  of  iticorporated  companies  in  the  state  of  Ohio,"^ passed  May  i, 
1852. 

[Passed  and  took  effect  April  s,  1863:  4o  v.  53.) 

[100871  §  I.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Ohio,  That  whenever  the  commissioners  of  any  county,  the  proper 
authorities  of  any  city  or  town,  or  the  trustees  of  any  township,  shall 
sell  stock  of  any  railroad,  turnpike,  or  plankroad  company,  under  the 
provisions  of  the  act  to  which  this  act  is  supplementary,  they  shall  ap- 
ply the  proceeds  of  said  sale  to  the  payment  of  the  bonds  issued  to  said 
railroad,  turnpike,  or  plankroad  company,  for  said  stock  so  sold  as 
aforesaid,  if  said  bonds  can  be  obtained  at  par. 

[10U88]  §  2.  If  said  bonds  can  not  be  redeemed  at  par,  said 
authorities  so  selling  the  stock  as  aforesaid,  shall  invest  said  money  in 
the  bonds  and  stocks  of  the  United  States,  or  of  this  state,  or  upon 
bond  and  mortgage  upon  unencumbered  real  estate,  held  in  fee  sim- 
ple in  said  county ;  and  said  loan  not  to  exceed  one-half  of  the  ap- 
,  praised  value  of  the  property  so  mortgaged,  to  be  held  as  a  fund  for 

the  payment  of  the  bonds  given  for  said  stock,  when  the  same  shall 
mature,  or  can  be  paid  and  discharged  at  their  par  value ;  the  princi- 
pal and  interest  of  all  money  so  invested  shall  be  held  exclusively  as  a 
fund  for  the  payment  of  the  principal  and  interest  of  the  bonds  so 
given  for  the  stock  so .  sold,  and  shall  be  applicable  to  no  other  pur- 
pose until  said  indebtedness  shall  be  fully  paid. 

§  3.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  authorize  t/te  trustees  of  any  toTtmship,  municipal  corporation -or 
county  to  sell  certain  slocks. 

(Passed  and  took  effect  April  3, 18SS :  85  v.  143.] 

Counties,  town; ,        [10089]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 

pSamM  authorized  That  the  trustees  of  any  township,  city  councils  and  county  commis- 

to  sell  stocks         sioners  are  hereby  authorized  and  empowered  to  sell  and  dispose  of 

coiporatloos.""*    any  railroad  stocks,  plankroad  stock,  and  turnpike  stock,  owned  by 

said  township,  municipal  corporations  or  county,  at  public  or  private 

sale,  as  they  may  deem  best,  and  pay  the  proceeds  arising  from  the 

sale  thereof  into  the  treasury  of  said  township,  municipality  or  county, 

to  the  credit  of  the  general  fund  thereof. 

§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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CHAPTER  50. 


SVFREHE  COURT,  REPbRTS  OT. 


SCCTION 

1009a.    Surplus  TOtunes ;  how  disposed  of. 

10091.  Reprint  of  exhausted  volumes;  defi- 
ciencies to  be  supplied;  sale  of  resi. 
due,  etc. 


Section 

tooQs.    Contract  for  republication  of  certaia 
volumes;  conditions,  etc. 


An  Act  to  amend  sections  one  and  two  of  an  act  'entitled  "  an  act  to  dis- 
tribute among  the  several  counties  of  the  state  the  surplus  volumes  of  the 
Ohio  reports  in  the  state  library"  passed  April  Z,  1865  (S.  Ss"  S.,  p. 
623;  67  V.  loi),  and  for  other  purposes. 

[Passed  and  took  effect  May  s,  1871 :  68  v.  109.] 

[10090]  §  1 .  Beit  enacted  by  the  General  Assembly  oftlie  State  of  Ohio,  su  rptus  iroiumcii 
That  sections  one  and  two  of  the  aforesaid  act  be  amended  so  as  to  '"»*'^i*»**»' 
read  as  follows:  Sec.  i.  That  the  secretary  of  state  be  and  he  hereby 
is  required  to  supply  to  any  of  the  counties  of  this  state  such  surplus 
volumes  of  the  Ohio  reports  and  Ohio  state  reports  in  the  state  library, 
or  in  the  custody  of  said  secretary  of  state,  as  the  clerks  of  the  courts 
thereof  shall  respectively  certify  to  be  missing  or  lost  :^  provided,  that 
there  shall  always  be  retained  in  the  state  library  of  each  of  the  vol- 
umes of  said  reports  at  least  the  number  of  fifty,  except  as  to  the  volumes 
two  and  five  of  the  Ohio  state  reports,  now  in  the  custody  of  the  Ohio 
state  librarian,  which  for  the  purposes  of  distribution  to  counties  in 
which  they  are  deficient  at  this  time,  he  is  authorized  to  reduce  to 
thirty-four  copies  of  volume  two  and  thirty-eight  copies  of  volume  five. 

§2.     [Repealed  June  20,  1879:  Rev.  Stats.  §7437,  ^795] 

[10091]  §3.    And  volumes  i,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  Re.pri„,f,^ 
14,  15,  16,  and  20  of  the  Ohio  Reports  having  become  exhausted,  and  hausted  volume*, 
out  of  print,  the  secretary  of  state  is  authorized  and  directed,  to  have 
one  thousand  copies  of  each  of  the  same  printed,  under  the  printing 
contract  now  subsisting,  and  by  the  public  printers,  and  in  the  same 
style  as  the  other  volumes  of  said  reports  have  heretofore  been  printed, 
and  bound  in  law  binding,  at  the  binding  department  in  the  institution 
for  the  education  of  the  deaf  and  dumb,  and  placed  in  the  charge  of 
said  secretary,  at  the  earliest  practicable  time :  and  that  said  secretary, 
as  fast  as  the  same  are  received,  first  to  supply  to  the  clerks  of  the 
several  counties  the  volumes  deficient  therein,  taking,  in  every  case,  Deficiencies  to  b« 
the  receipt  of  such  clerk  for  the  same ;  and  that  the  residue  of  said  •"pp''**'- 
books,  except  two  hundred  of  each  volume  thereof,  be  sold  by,  and  gaie  of  resido* 
under  the  direction  of  said  secretary  of  state,  to  persons  only,  in  single  volumes,  «tc. 
copies  of  any  volume,  and  for  the  actual  use  of  such  person,  at  a 
price  per  volume  of  not  less  than  two  dollars  and  fifty  cents  per  vol- 
ume ;  and  that  the  moneys  arising  from  such  sales,  be,  by  said  secre- 
tary, as  often  as  once  in  every  quarter  of  the  year,  accounted  for 
specifically,  and  certified   and  paid  into  the  state  treasury,  to  the 
credit  of  the  general  revenue  fund  of  the  state. 

§  4.     This  act  shall  be  in  force  from  and  after  its  passage,  and  the 
said  original  act  of  April  8th,  1865,  is  hereby  repealed. 
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Secretary  of  state 
to  contract  with 
Robert  Clarke  & 
Co. 


Conditions. 


Proviso  as  to  cer- 
tain Tolumes. 


An  Act  to  provide  for  the  republication  of  certain  volumes  of  the  Ohio  State 

Reports. 

[Passed  and  took  effect  April  20, 1874 :71V.  117,] 

[10092]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  secretary  of  state  be  and  he  is  hereby  instructed  to  contract 
with  Robert  Clarke  &  Co.,  of  Cincinnati,  for  three  hundred  and  fifty 
(350)  copies  of  each  of  volumes  two  to  eighteen  (2-18)  inclusive,  of 
the  Ohio  State  Reports,  at  the  same  price,  two  dollars  and  a  half 
($2.50)  per  volume,  and  in  the  same  style  and  workmanship  as  to 
paper,  printing,  and  binding  as  was  required  for  the  volumes  of  the 
Ohio  Reports  contracted  for  with  them  June  2d,  1872,  and  supplied 
by  them:  provided,  that  the  said 'Robert  Clarke  &  Co.  will  enter  into 
bond  to  the  state  in  the  penal  sum  of  ten  thousand  dollars,  with  at 
least  two  good  and  sufficient  sureties,  residents  of  the  state,  conditioned 
for  the  printing  and  binding  as  provided  in  this  act,  and  for  the  faith- 
ful performance  of  the  further  obligations  herein  specified,  to  wit: 
First — ^That  they  will  stereotype  the  said  volumes,  and  keep  them  in 
print  for  a  period  of  twenty  years,  and  supply  the  demand  of  citizens 
of  the  state  for  said  reports  at  two  dollars  and  a  half  a  volume. 
Second — ^That  they  will  reduce  the  price  of  volumes  19,  20,  and  21, 
Ohio  State  Reports,  now  stereotyped  and  owned  by  them,  from  five 
dollars,  the  present  price,  to  two  dollars  and  a  half  per  volume. 
Third^-That  they  will  take  from  the  state  six  hundred  and  fifty  copies 
of  the  surplus  s^ck  of  volume  one,  Ohio  State  Reports,  now  in  the  cus- 
tody of  the  state  librarian,  and  receive  the  same  in  part  payment  of 
the  volumes  to  be  reprinted  as  provided  in  this  act,  at  the  rate  of  two 
dollars  a  volume  unbound;  and  that  they  will  sell  these  volumes  to  the 
citizens  of  this  state  at  two  dollars  and  a  half  ($2.50)  bound,  so  as  to 
make  the  entire  set  of  Ohio  and  Ohio  State  Reports  uniform  in  price: 
provided  that,  whereas  there  is  now  on  hand,  in  the  possession  of  the 
state,  fifteen  hundred  and  fifty-five  copies  of  the  Ohio  State  Reports, 
of  the  volumes  of  said  reports  provided  to  be  purchased  by  the  pro- 
visions of  this  act,  therefore  the  number  of  each  volume  of  said  reports 
intended  to  be  purchased  shall  be  reduced  by  the  number  of  the  copies 
of  such  Reports  on  hand  as  aforesaid,  it  being  the  intent  and  meaning 
of  this  act  to  provide  for  the  purchase  of  a  sufficient  number  of  each 
report  to  make,  with  those  on  hand,  350  volumes. 

§  2.     This  act  shall  take  effect  on  its  passage. 


CHAPTER  51. 


SURPLUS   REVENUE. 


Section 

10093.  Commissioners  of  certain  counties  to 

levy  tax  to  pay  certain  balance. 

10094.  Duty  of  county  auditor;    treasurer; 

auditor  of  state. 
1009s.    Same. 


Section 

S0096.    County  may  pay  io  certificates  of  state 
funded  debt. 

10097.  Duty  of  county  commissioners,  etc. 

10098.  Payments  to  be  credited    to   sinldng 

fund. 
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SSCTION 

10099.     Penalties  for  neglect  of  duty. 

loioo.  Treasurer  and  auditor  of  county  to 
collect  surplus  revenue  fund. 

loiol.  Commissioners  to  decide  as  to  such  col- 
lection, etc. 


Section 

I0I03.     Notice  to  debtors. 
10103.     Duty  of  prosecuting  attorneys.^ 
loioi.     Commissioners  may  transfer  said  fund 
to  any  other  fund. 


An  Act  supplementary  to  the  act  entitled  ''an  act  for  the  distribution  and 
investment  of  this  states  proportion  of  the  surplus  revenue"  passed 
March  28,  1837.     (35  v.  97)  ■ 

'        [Passed  and  took  effect  April  23,  1863:  59  v.  59.) 

Whereas,  There  is  a  balance  due  the  state  under  the  act  afore-  Preamble 
said,  from  the  following  counties,  viz:  Butler,  Carroll,  Champaign, 
Clarke,  Coshocton,  Darke,  Delaware,  Fayette,  Guernsey,  Hancock, 
Henry,  Highland,  Lake,  Licking,  Logan, -Madison,  Miami,  Monroe, 
Muskingum,  Perry,  Richland,*  Scioto,  Seneca,  Stark,  Tuscarawas, 
Warren,  and  Washington,  all  of  which  received  from  the  state  a  part 
of  the  surplus  revenue  a|;reeably  to  the  provisions  of  the  act  entided 
"an  act  for  the  distribution  of  this  state's  proportion  of  the  surplus 
revenue,"  passed  March  28,  1837 ;  and 

Whereas,  It  is  provided  by  the  eleventh  section  of  said  act  that 
"  each  county  receiving  any  part  of  this  fund  shall  be  held  bound  to 
the  state  for  the  amount  received  and  not  repaid ;"  therefore, 

[10093]  §  I.    Be  it  enacted  by  the  General  Assembly  of  the  Slate  of  Commissioners  of 
Ohio,  That  it  shall  be   the  duty  of  the  county  commissioners,  ih  ie"i''i"x"o  paj*  ** 
each  of  the  counties  named  above,  at  their  June  session,   1862,  said  balance. 
and  at  their  annual  meeting  in  June   in  each  year  thereafter,   to 
assess  upon  the  grand  levy  of  their  county  one-fourth  of  one  mill 
upon  the  dollar  of  valuation,  to  be  applied  exclusively  to  the  pay- 
ment of  the  amount  due  from  such  county,  and  the  interest  accrued 
and  to  accrue  thereon,  until  said  indebtedness  shall  be  thereby  fully 
paid  and  satisfied :  provided,  if  in  the  first,  or  any  subsequent  year,  a 
less  rate  in  any  county  will  be  sufficient  to  discharge  the  indebtedness 
of  such  county,  such  rate  only  shall  be  assessed  in  any  such  county  as 
shall  be  sufficient  for  that  purpose. 

[10094]  §  2.     The  county  auditor  of  each  county  so  indebted,  shall  fuj^^^o"'^ ""'°'' 
cause  the  assessment  made  by  the  commissioners  thereof  to  be  entered 
upon  the  duplicate  of  such  county,  and  the  same  shall  be  collected  by 
the  treasurer  of  such  county,  in  the  same  manner  that  the  taxes  charged  of  treasurer, 
upon  the  duplicate  of  such  county  for  state  and  county  purposes  are 
collected,  and  shall  be  paid  to  the  treasurer  of  state  in  the  time  and 
manner  the  taxes  collected  in  such  county  are  or  may  be  required  to 
be  paid  by  law.     The  auditor  of  state  shall  credit  such  county  with  the  Auditor  of  sute. 
amount  paid,  and  apply  the  same,  first  to  pay  the  interest  due  from 
such  county  on  account  of  said  surplus  revenue,  and  the  balance  on 
the  principal. 

[10095]  §  3.     It  shall  be  the  duty  of  the  auditor  of  state  to  trans-  Further  duty  of 
mit  immediately  a  copy  of  this  act  to  the  auditor  of  each  county  so  ~"'"y  "*""""• 
indebted  as  aforesaid,  and  the  county  auditor  of  each  of  said  counties, 
within  six  days  after  the  June  session  of  the  commissioners,  in  the  year 
eighteen  hundred  and  sixty-two,  and  within  six  days  after  the  adjourn- 
ment of  the  county  commissioners  in  June  of  each  year  thereafter,  if 
any  part  of  said  indebtedness  then  remain  unpaid  from  said  county,  to 
notify  the  auditor  of  state  of  the  amount  of  assessment  made  by  the 
county  commissioners  of  such  county  in  pursuance  of  this  act ;  and  in 
default  of  such  notice,  the  auditor  of  state  shall  immediately  direct  the  or  auditor  of  state 
auditor  of  the  county  so  in  default,  the  rate  of  assessment  to  be  entered 
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upon  his  duplicate,  uot  exceeding  one-fourth  of  one  mill  in  any  oec 
year ;  and  the  said  county  auditor  shall  enter  the  same  upon  the  dupli- 
cate of  such  county,  in  the  same  manner  he  is  required  to  do  when  the 
Of  county  trea»-  assessment  is  made  by  the  county  commissioners,  and  the  assessment 
so  made  shall  be  collected  by  the  treasurer  of  such  county,  and  paid 
over  to  the  treasurer  of  state  as  hereinbefore  provided. 
County  may  pay  in  [1009(i]  §  4'.  Any  county  SO  indebted  on  account  of  the  surplus 
fun<led''deb°.  '*"  revenue  may  pay  and  discharge  the  whole,  or  any  part  thereof,  by 
delivering  to  the  treasurer  of  state  the  certificate  of  any  portion  of  the 
funded  debt  of  this  state  at  par.  Such  certificate  shall  be  by  the  treas- 
urer of  state  delivered  to  the  auditor  of  state,  who  shall  cancel  the  • 
same,  and  credit  the  county  with  the  amount  thereof  and  any  interest 
due  thereon. 
Duty  of  coonty  [10097[  §  $■  The  fund  commissioners  of  any  county  so  indebted 
«ommusioners,etc.  ^^  account  of  the  surplus  revenue,  «hall  immediately  deliver  to  the 
county  commissioners  of  their  county  all  securities  and  demands  held 
by  such  fund  commissioners  on  account  of  such  surplus  revenue.  And 
the  county  commissioners  are  hereby  authorized  to  sue  for,  collect, 
compound,  and  discharge  the  same  upon  such  terms  as  they  shall 
deem  best  for  the  interests  of  such  county;  no  compensation  shall  be 
allowed  said  fund  commissioners  for  such  transfer  and  delivery,  and 
the  county  commissioners  shall  be  entitled  to  no  compensation  for 
collecting,  settling,  compounding,  and  discharging  the  same,  other 
than  the  actual  expenses  incurred  and  paid  in  so  doing.  All  moneys 
realized  from  any  such  securities  and  demands  shall  be  paid  to  the 
treasurer  of  the  county,  to  be  by  him  paid  to  the  treasurer  of  state,  if 
such  county  shall  then  be  indebted  to  the  state.  If  not  so  indebted, 
or  the  moneys  so  collected  exceed  the  same,  then  the  moneys  so  col- 
lected, or  the  balance  thereof,  as  the  case  may  be,  shall  be  charged 
to  the  treasurer  of  said  county,  and  paid  out  by  him  as  the  proper 
moneys  of  the  county.  No  compensation  shall  be  allowed  the  county 
treasurer  for  any  service  required  of  him  by  this  section. 
Payments  to  be  [10098]  §  6.     All  moncys  and  certificates  of  the  funded  debt  of 

fund'"''  "  •"'''"8  this  state  paid  into  the  treasury  of  state  in  pursuance  of  this  act,  shall 
be  credited  to  the  sinking  fund,  and  such  certificates  shall  be  charged 
ther'eto  in  the  same  manner  as  if  redeemed  with  said  sinking  fund. 
Penalties  for  neg-  [10099]  §  7.  Any  county  commissioner,  county  auditor,  county 
lector  datr.  treasurer,  auditor  or  treasurer  of  state,  who  shall  neglect  or  refuse  to 
perform  any  duty  required  of  him  by  this  act,  or  shall  improperly 
convert  or  use  any  moneys,  secorities,  demands,  or  certificate  received 
by  him  as  aforesaid,  shall  be  liable  to  all  the  penalties  now  provided 
for  a  violation'  of  any  of  the  provisions  of  the  law  for  the  assessment, 
collection,  safe-keeping,  and  disbursement  of  the  taxes  and  proper 
moneys  of  the  state  or  county. 

§  8.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  empower  the  treasurers  and  auditors  of  the  several  counties  in 
the  state  of  Ohio,  which  have  paid,  or  shall  pay  to  the  state,  their  re- 
spective portions  of  the  surplus  revenue,  to  collect  and  pay  into  t/te  tieas- 
ury  any  portion  of  said  fund  belonging  to  such  county;  and  authoriwig 
the  commissioners  of  such  county  to  transfer  the  same  to  any  fund  or 
funds  of  such  county. 

(Paued  and  took  effect  April  7,  lUy:  66  v.  ^j.) 

{10100]  §  I.     BttttmuUdbyOte  GeniM  AssHHOfyvftht  Sitae  ^ QUOy 
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That  the  treasurer  and  auditor  of  any  county,  which  has  iJaid  to  the  Tt""^'"  "£.■»■ 

.,  r       \   \  iiiv      ditor  of  connty  to 

State  Its  portion  of  the  surplus  revenue  fund,  be  and  they  are  nereby  collect  snrphia 
authorized  to  coTlect  by  syit  or  otherwise,  all  of  said  fund  outstanding  '«*«'""'  '""<•• 
^longing  to  said  county,  and  pay  the  same  into  the  county  treasury, 
as  hereinafter  provided. 

[10101]  §  2.     It  shall  be  the  duty  of  the  commissioners  of  any  such  commissioners  to 
county  as  aforesaid,  to  decide  whether  such  surplus  revenue  fund  shall  decide  as  to  snch 
be  collected  or  not.     If  they  shall  decide  that  such  fund  shall  be  col-  '^°  ""*"' 
lected,  they  shall  so  order,  and  such  order  shall  be  duly  entered  upon 
their  journal ;  and  when  such  order  is  so  made  and  entered,  it  shall 
be  the  duty  of  the  treasurer  and  auditor  of  such  county  as  aforesaid 
to  give  notice  to  the  person  or  persons  who  may  be  so  indebted  to 
such  county,  that  payment  will  be  required  of  them,  in  the  manner  as 
follows,  to-wit : 

The  first  installment  in  twelve  months  from  the  date  of  such  notice, 
and  the  second  installment  in  twelve  months  thereafter. 

[10103J  §3-  Notice  to  the  person  or  persons  indebted  as  afore- Notice  to  dcbtoi*. 
said,  shall  be  given  within  thirty  days  from  the  date  of  the  order,  as 
made  by  the  commissioners  as  aforesaid  upon  the  journal,  and  shall 
be  in  writing,  directed  to  the  post-office  nearest  the  residence  of  the 
person  so  notified ;  and  the  treasurer  and  auditor  for  each  notice  so 
given  shall  be  entitled  to  receive,  and  shall  be  paid  upon  the  order  of 
the  commissioners,  twenty-five  cents  for  each  notice  so  given,  and  no 
other  compensation  shall  be  allowed  to  such  treasurer  and  auditor  for 
their  services  in  such  collection  as  aforesaid. 


[101031  §  4.  The  prosecuting  attorney  of  each  county  as  aforesaid,  P"'y  of  prosecut- 
shall,  and  is  hereby  required  to  give  his  legal  attention  to  such  col-  "^  """"ey- 
lections  of  said  fund  as  aforesaid  as  may  be  required  to  be  made  by 
the  foreclosure  of  mortgages  or  otherwise,  and  for  his  services  so  ren- 
dered shall  be  entitled  to  receive  such  compensation  as  the  commis- 
sioners of  such  county  may  determine,  not  to  exceed  two  per  cent,  on 
the  amount  so  collected. 

[10104]  §  5.     The  commissioners  of  any  such  county  are  hereby  Commissioners 
authorized  and  empowered  to  transfer  all  or  any  portion  of  said  fund,  fi^'d't"any  oth« 
when  collected,  to  any  fund  which  they  may  think  best  for  the  inter-  fund, 
ests  of  said  county. 

§  6.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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An  Act  to  provide  for  draining  and  reclaiming  the  swamp  and  overflowed 
lands  granted  to  the  State  of  Ohio,  by  act  of  congress,  approved  Septem- 
ber •i%th,  1850. 

[Passed  March  a,  1853:  51  v.  357.] 

[10105]  §  I.     Be  it  enacted  by  the  General  Assembly  of  tht  StcOe  of 
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Auditor  of  state 
to  send  a  list  to 
county  auditors. 


Auditor  and  com> 
missiODers*  duties. 


Notice,  that  seal- 
ed proposals  will 
be  received  for 
draining.  &c. 


Bids  receired  and 
CODtract  awarded. 
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Contractor  to  re- 
ceive a  certificate. 


Governor  to  de- 
liver patent. 


(Record  of  pat- 
enu.] 


Swamp  lands: 


Appraisal  of  those 
unsold. 


Ohio,  That  within  thirty  days  after  the  passage  of  this  act,  the  auditor 
of  state  shall  cause  to  be  transmitted  to  the  county  auditor  of  each 
county  in  which  any  of  said  swamp  or  overflowed  lands  may  be  situ- 
ated, a  list  of  the  same  by  such  description^  and  in  such  divisions  and 
subdivisions  as  reported  by  the  Secretary  of  the  Interior  to  the  Gov- 
ernor of  the  State  of  Ohio. 

[10106]  §  2.  That  it  shall  be.  the  duty  of  the  said  several  county 
auditors,  immediately  after  the  reception  of  such  list,  to  notify  the  county 
commissioners  of  his  county  thereof,  whose  duty  it  shall  be  as  soon 
thereafter  as  practicable,  to  appraise  said  lands,  and  make  return 
thereof,  in  writing,  to  the  said  auditor,  and  they  shall  also,  at  the  same 
time,  taking  to  their  assistance  if  necessary,  a  competent  engineer,  de- 
termine the  mode  in  which  said  lands  shall  be  drained. 

[101071  §  3-  That  the  said  several  county  auditors,  upon  the  re- 
turn of  the  county  commissioners  as  aforesaid,  shall  give  notice  in 
some  newspaper  in  said  county,  if  any  there  be ;  if  not,  then  in  some 
newspaper  having  general  circulation  therein,  at  least  thirty  days,  that 
sealed  proposals  will  be  received  until  the  expiration  of  said  tune  for 
draining  and  reclaiming  said  swamp  or  overflowed  lands,  in  the  man- 
ner specified  by,  and  under  the  direction  of  said  county  commissioners, 
to  be  paid  in  said  lands  lying  in  said  county  at  the  appraised  value 
thereof. 

[10108]  §  4.  That  at  the  expiration  of  the  said  thirty  days,  the 
said  several  county  auditors  and  county  commissioners  shall  open  and 
examine  the  proposals  received,  and  award  the  contract  of  drainage 
and  reclamation  to  the  lowest  responsible  bidder  or  bidders ;  and  it 
shall  be  the  duty  of  such  successful  bidder  or  bidders  to  give  bond 
with  security,  to  the  satisfaction  of  said  commissioners,  and  payable  to 
them  for  the  use  of  the  county,  for  the  faithful  performance  of  his  or 
their  contract,  in  such  seasonable  time  as  the  said  commissioners  shall 
designate,  and  which  shall  in  no  case  exceed  two  years  from  the  date 
of  such  contract. 

[10109]  §  5.  That  if  no  proposals  are  received,  for  said  drainage 
or  reclamation,  at  the  expiration  of  the  said  thirty  days,  or  if  the  said 
commissioners  shall  deem  those  received  unreasonably  high,  or  if  any 
contractor  or  contractors  for  such  drainage  or  reclamation,  shall  fail  to 
perform  his  or  their  contract,  in  either  event  it  shall  be  the  duty  of  the 
said  several  county  auditors  and  county  commissioners  to  proceed  to 
advertise,  and  let  the  work  as  hereinbefore  prescribed. 

[10110]  §  6.  That  upon  the  completion  of  said  contract  or  con- 
tracts, the  county  auditor  of  the  proper  county  shall  give  the  said  con- 
tractor or  contractors  a  certificate  for  the  amount  due  him  or  them, 
thereon,  and  containing  an  accurate  description  of  the  land  to  which 
he  or  they  are  entitled  therefor. 

[IOIIII  §  7.  That  upon  the  presentation  and  delivery  of  such  re- 
ceipt to  the  Governor  of  the  State,  it  shall  be  his  duty  to  execute  and 
deliver  to  such  contractor  or  contractors,  a  patent  executed  in  due 
form  of  law  for  the  lands  therein  described. 

[10112]  §  8.  That  it  shall  be  the  duty  of  the  auditor  of  state,  upon 
the  issuing  of  any  such  patent  or  patents,  to  record  the  same  in  such 
manner  as  is  or  may  be  prescribed  by  law,  for  recording  the  patents 
of  other  lands  sold  by  the  State  of  Ohio. 

[10113]  §  9.  That  if  there  shall  remain  any  of  the  said  lands  un- 
disposed of,  it  shall  be  the  duty  of  the  county  commissioners  of  such 
county  to  appraise  the  same  and  make  return  of  such  appraisal  as 
aforesaid ;  upon  the  filing  of  such  return  in  his  office,  the  said  county 
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auditor  is  hereby  authorized  to  sell  the  said  lands  at  the  appraised  Sale  of. 
value  thereof,  to  any  applicant  therefor ;  and  in  all  cases  of  sales  as 
prescribed  in  this  section,  the  said  county  auditor  shall  receipt  to  the 
purchaser  for  the  amount  of  money  received,  and  describe  therein  the 
lands  sold,  which  said  receipt,  upon  presentation  and  delivery  to  the 
governor,  shall  entitle  the  purchaser  to  a  patent  for  such  lands,  to  be  pu„|,aj,^,  ^^a, 
executed  and  recorded  as  prescribed  by  sections  7  and  8  of  the  act  to 
\i(hich  this  is  an  amendment ;  and  provided  further,  that  'f  any  work 
heretofore  done  under  any  contract  made  for  the  reclamation  of  said 
lands  has  beeh  of  benefit  to  said  lands,  and  for  any  sufficient  reason 
said  contracts  were  not  entirely  complied  with,  then  said  commis- 
sioners shall  pay  to  such  persons  as  shall  have  performed  said  work,  Paymenu  for  work 
the  just  value  of  said  work  and  improvement ;  and  if  said  lands  have  ua^s^forVecfama- 
been  inadvertently  placed  upon  the  duplicate  for  taxation  while  the  t'O"  of  said  lands, 
title  thereof  still  remained  in  the  state  or  United  States,  then  said  com-  _  ^    . 
missioners  shall  refund  to  the  person  having  paid  said  taxes  the  full  erroneously  a^*** 
amount  thereof,  together  with  interest  from  the  time  of  payment  of  «"ed. 
such  taxes ;  but  said  payment  for  work  and  taxes  shall  be  paid  on  the  p^  ^^^^^^  j^^ 
direction  of  the  commissioners,  by  order  of  the  auditor  on  the  treas-  made, 
nrer,  out  of  funds  realized  from  the  sale  of  any  of  said  lands,  on  ac- 
count of  which  said  work  was  done,  and  said  taxes  paid;  and  said  commisiioners 
commissioners  may  likewise  compromise  and  pay  to  any  person  any  authorized  to  com. 
claim  or  demand  on  account  of  any  contract  heretofore  made  by  the  wo°k  done,™'  " 
commissioners  with  any  person  and  not  fully  performed  by  reason  of  "foresaid, 
the  non-compliance  on  the  part  of  the  commissioners  with  the  terms 
of  any  contract  so  made  by  them.     \As  amended  March  5,  1887  :  84 
V.  42.1 

[10114]  §  10.     That  all  moneys  received  by  said  county  auditor  Money  for  such 
upon  all  sales  as  aforesaid,  shall  be  paid  into  the  county  treasury  of  the  ^'jiJ,^*"'  ^  '''* 
county,  in  which  the  lands  sold  are  situated,  to  reimburse  the  county 
for  the  expenditures  of  draining  and  reclaiming  said  swamp  or  over- 
flowed lands,  and  the  residue,  ifi  any  there  be,  shall  be  paid  by  said 
county  treasurers  into  the  state  treasury  for  the  use  of  common  schools. 

[10115]  ^11.  That  in  any  county  of  this  state  where  a  company  companies  formed 
or  companies  have  been  formed  for  the  purposes  of  draining  and  fo'  draining,  etc. 
reclaiming  the  swamp  or  overflowed  lands  lying  within  such  county, 
and  when  vork  has  been  done  or  materials  furnished,  or  both,  the 
work  so  performed  and  materials  provided,  shall  be  appraised  by  the 
county  commissioners  at  its  or  their  true  value  in  money,  and  the  au- 
ditor of  such  county  shall  execute  and  deliver  to  such  company  or 
companies  a  certificate  for  so  much  of  said  swamp  or  overflowed  lands 
at  its  appraised  value  as  will  pay  for  said  labor  and  materials,  which 
certificate  shall  entitle  said  company  or  companies  to  a  patent  therefor, 
to  be  executed  and  recorded  as  other  patents  issued  m  pursuance  of 
the  provisions  of  this  act. 
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10U3.     Duties  of  county  auditor  as  to  diipli- 

cates,  etc. 

Gallia  Cot;NTV. 
Z01S4.    Additional  tax  for  poor  purpose^ 

Hamilton  County. 

10x35,  "^^^  levies  for  county  purposes. 

10136.  Same  for  road  and  bridge  purposes 

10137.  Same  for  sinking  fund. 
loiaS.  Statutory  provisions. 

Lucas  County. 

xota^    Unpaid  taxes  prior  to  iZfg ;  subsequent 

uxes  may  be  cotlecced. 
10930.    Back  taxes  may  be  paid  in  installments. 


Skction. 

Z0131.    Separate  duplicates  for  such  deliuqueut 

taxes. 
X013S.    Advertising,  when  not  oecessaiy. 
X0133.     Proceedings  to  collect. 
10x34.    Priority  oTlica  not  affected. 

Scioto  County. 

.10135.  Tax  commission  fbr  and  tor  city  at 
Portsmouth. 

X0136.     Oath  ;  term ;  record  of  proceedings. 
■  IOI37*     Rules  and  re^rulations.  , 

10238.  Levies  to  be  approved  by  commissioe; 
statements  of  expendttures  to  be 
filed ;  estimates  for  ensuing  yeaE. 

XOX39.     Meetings;  expenses;  vacancy,  etc. 

X0140.  No  contracts  beyond  amount  m  treas- 
ury. 

10141.    Duty  of  prosecuting  attorney. 

10143.    Repeals. 


^Cbrtain  ClXlBS. 
Limit  of  taxation  in. 


Prescribing  the 
rate  of  state  taxes. 
Rep.  see  Sup. 

Set  II  28ao  et  stq. 


An  Act  prescribing  the  rate  of  siaie  taxes^  and  to  repeal  an  act  tia^ 
named  {O,  Z.,  v,  82,/.  124). 

[Passed  and  took  effect  April  15, 1SB9:  86  v.  376.]- 

[10116]  §  I .  Beit  enacted  by  the  General  Assembly  qfthc  State  of  Ohio, 
Tiiat  there  shall  be  levied,  annually,  taxes  for  state  purposes,  on  each 
dollar  of  valuation  of  taxable  property  for  general  revenue  purposes^ 
one  mill  and  four-tenths  of  one  mill,  the  same  to  be  styled  the  "gen- 
eral revenue  fund."  For  the  payment  of  interest,  and  constitutional 
reduction  of  the  principal  of  the  public  debt  of  the  state,  three-tenths 
of  one  mill,  said  fund  to  be  styled  the  "sinking  fund."  For  the  sup- 
port of  common  schools,  one  mill,  said  fund  to  be  styled  the  '  *  state 
common  school  fund." 

§  2.  That  the  act  "prescribing  the  rates  of  state  taxes,  and  to  re- 
peal an  act  therein  named,"  passed  April  i6,  1885  (O.  L.,  v.  82,  p. 
124),  be  and  the  same  is  hereby  repealed. 

/   §  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


What  notes  state 

and  county  treas- 
urers shall  receive 
and  pay  out. 


An,  Act  to  authorize  the  banks  temporarily  to  suspend  specie  payments^  and 
to  receive  and  pay  out  United  States  demand  notes, 

[Passed  and  took  effect  January  x6,  1862:  S9  v.  3.)- 

P  I,  2,  3,  4.     [Obsolete.] 

[10117]  ^  5.  The  notes  of  the  United  States,,  the  notes  of  the 
solvent  national  banks  organized  under  the  act  of  congress,  approved 
February  25,  1863,  and  the  notes  of  solvent  banks  of  this  state,  shall 
be  received  by  the  several  county  treasurers,  and  the  treasurer  of  state, 
and  the  same  disbursed  by  them,  in  payment  of  all  legal  demands  on 
state  and  county  treasuries.     [As  anunded  March  21,  1864:  61  v.  38.] 

§  6.     [Obsolete.  ] 


An  Act  to  autlwrize  county  auditors  of  certain  counties  to  publish  delin- 
quent tax  lists. 

[Passed  and  took  efTect  March  37,  i88p:  86  v.  X47.] 

[10118]  §.  I .     Beit  enacted  by  the  General  Assembly  qftlie  StcUe  of  Ohio^ 
fou'n''t7"i!id?tofi  to  'Hiat  in  ?i»y  county  where  the  county  auditor  heretofore  by  inadver- 


»Thc  act  01  May  4,  1869,  66  v.  86,  authorizint;  certain  cities  and  villages  10  levy,  after  a  vote  o(  the  eleclon 
thereof  in  favor  of  such  levy,  a  tax  not  exreedine;  three-tourths  of  a  mill  in  addition  to  all  other  taxes  authoriied 
by  law,  lor  the  relief  of  the  poor,  is  probably  repealed  by  implication  by  g  a68sa,  if  not  by  former  laws. 
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tence,  mistake,  or  otherwise,  shall  have  omitted  to  publish  the  delin-  gJ^J^^  deUnquent 
<juent  list  of  hib  county  according  to  the  requirements  of  law,  the  pub- 
UcatioQ  shall  be  made  according  to  the  provisions  of  section  2868  of 
the  Revised  Statutes 
Sec.  2.      r'nis  act  lIuII  take  effect  on  its  passage. 

CUYAHOCA  COUNTY.  „    „ 

All  Act  to  provide  for  additional  places  to  pay  taxes,  other  than  the  county 
treasurers  office,  in  counties  containing  a  city  of  the  first  class,  second 
grade. 

(Pasted aad  tocd(  effect  ^prU  tj,  1(89:  86  v.  354.] 

[101191  §  I .     Be  it  enacted  by  the  General  Assembly  of  thf  State  of  Ohio,  Pro»idiM  •<)<)>. 
That  in  all  counties  containing  a  city  of  the  first  class,  second  grade,  {L°x«  othirthtf** 
the  county  commissioners  shall,  in  addition  to  the  regular  office  now  'l^  t«a»urer;« 

.,,-',,  ',,  ..°  J  office  in.certaiD 

provided  for  the  county  treasurer  for  the  receipt  of  taxes  and  assess-  countiei. 
ments,  name  and  designate  such  places  outside  of  the  corporate  limits 
of  said  cities,  and  such  other  place  or  places  within  the  corporate 
limits  of  said  cities,  as  may  by  them  be  considered  most  convenient 
for  the  tax-payers ;  provided,  however,  that  no  such  place  or  places 
shall  be  designated  other  than  those  provided  with  safes  and  proper 
facilities  for  receiving  and  safekeeping  of  all  money  so  received  at  said 
places  for  taxes. 

[10120]  §  2.     The  county  treasurer  shall  appoint  suitable  persons  Deputies, 
to  act  as  his  deputies  or  clerks  for  the  receiving  of  taxes  at  said  places, 
and  shall  require  them  to  give  a  good  and  sufficient  bond  for  receiv- 
ing, safe  keeping  and  paying  over  to  said  countjj  treasurer  all  moneys 
so  received  for  taxes. 

[10131]  §  3.     All  moneys  so  received  for  taxes  shall  be  rqwrted  by  Reports  by  d»pB. 
said  deputies  or  clerks  on  or  before  Tuesday  of  each  and  every  week,  licied.  ****'* 
for  the  week  next  preceding,  and  shall  be  deposited  with  the  county 
treasurer,  and  his  receipt  taken  therefor;  and  said  report  or  reports 
shall  be  verified  by  the  oath  of  said  deputy  or  deputies,  clerk  or  clerks. 

[10122]  §  4.     Said  places  shall  be  kept  open  for  the  receipt  of  taxes  J|J''"d'"*' "»' 
during  proper  business  hours,  and  may  remain  open  during  all  busi- 
ness days  between  the  ist  day  of  December  and  the  asth  day  of 
January  next  thereafter,  and  between  the  ist  day  of  June  and  the  20lh 
day  of  July  of  each  and  every  year. 

[10123]  §  5.     The  commissioners  shall  direct  the  county  auditor  to  Duties  of  county 
make  out  such  tax  lists  or  duplicates  as  may  be  necessary,  for  the  full  duplicMeV«»& 
compliance  with  the  provisions  of  this  act,  and  allow  him,  when  not 
otherwise  provided,  reasonable  compensation  therefor. 

§  6.     This  act  shall  take  effect  on  its  passage. 

GALLIA   COUNTY. 

An  Act  to  authorize  the  commissioners  of  Gallia  county  to  levy  an  addi- 
tional tax  for  poor  purposes  ' 

[Passed  and  took  effect  April  14,  i88a:  79  v.  216;  amended  April  ai,  1886.  83  V.  33X) 

[10124]  §  I.     Be  it  enacted  bvtlie  General  Assembly  of  the  State  of  Ohio,  lAddftionai  tax  for 
That  the  commissioners  of  Gallia  county  be  and  they  are  hereby  au- 1^' '*"'""^' 
thorized  to  levy  not  to  exceed  one  mill  upon  each  dollar  of  the  taxa- 
ble property  of  said  county  for  poor  purposes,  in  addition  to  the  levy 
for  said  poor  purposes  now  authorized  by  law,  the  same  to  be  entered 
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{As 


on  the  duplicate  of  said  county  and  collected  as  other  taxes. 
amended  April  zi,  i886  :  83  v.  322. J 

55  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


HAMILTON    COUNTY. 


Tax  levies  in  Ham- 
ilton county  for 
county,  road  and 
bridffe,  and  sinking 
fund  purposes. 


[Amount  of  levy 
for  roads  and 
bridges.] 


[Same  for  sinking 
fund.) 


[Statutory  provi- 
sions.] 


An  Act  to  regulate  the  levying  of  taxes  for  county,  road  and  bridge  pur- 
poses, and  to  create  a  sinking  fund  in  certain  counties. 

(Passed  and  took  effect  May  4, 1885:  81  v.  353.] 

[10135]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  it  snail  be  the  duty  of  the  commissioners  of  the  counties  of  the 
.state,  having  a  population  at  the  last  federal  census  of  more  than  three 
hundred  thousand  inhabitants,  to  annually,  at  their  June  session,  levy 
on  each  dollar  of  the  valuation  of  taxable  property  within  their  county, 
for  county  purposes,  other  than  for  roads,  bridges,  county  buildings, 
sites  therefor,  and  the  purchase  of  land  for  infirmary  purposes,  one 
mill ;  and  whenever  in  any  such  county  the  above  levy  is  deemed  in- 
sufficient for  general  county  purposes,  the  commissioners  may  in- 
crease said  levy  by  any  amount  not  exceeding  one  mill  on  the  dollar 
valuation. 

[10126J  §  2.  It  shall  be  th$  duty  of  the  commissioners  of  such 
counties  aforesaid,  annually,  at  their  March  session,  to  make  a  levy, 
not  to  exceed  six  tenths  of  a  mill  on  each  dollar  of  valuation,  on  jdl 
the  taxable  property  in  such  counties,  for  road  and  bridge  purposes. 

[10137]  §  3.  It  shall  be  the  duty  of  the  commissioners  of  such 
counties  aforesaid,  annually,  at  their  June  session,  to  make  a  levy,  not 
exceeding  one-tenth  of  a  mill  on  each  dollar  of  valuation,  on  all  tax- 
able prof)erty  in  such  counties,  to  create  a  sinking  fund  for  the  pay- 
ment, at  maturity,  of  bon(}s  issued  by  said  counties  in  pursuance  of 
law. 

[10128]  §  4.  That  so  muchof  sections  2823  and  2824  of  the  Re- 
vised Statutes  of  Ohio  as  conflicts  with  this  act,  is  hereby  superseded, 
and  declared  to  be  wholly  inoperative  in  the  counties  described  in  thb 
act. 

§  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

LUCAS   COUNTY. 


Sti  \  104a.  An  Act  to  facilitate  the  collection  of  forfeited  and  delinquent  taxes  in  Lueas 

county. 

[Passed  and  took  effect. February  36,  18S0:  77  v.  333.] 

tunpaidiaxes  [10129]  §  I.     Be  it  encutcd  by  the  General  Assembly  of  the  State  of  Ohto, 

prior  to  1B79;  »ui>-  That  the  treasurer  of  Lucas  county  is  hereby  authorized  to  receive  the 

sequent  taxes  may  -  ,  *  *  ,  .,.., 

be  collected.]         payment  of  taxes  and  assessments  upon  any  real  property  within  said 
Am.  88  V.  371.        county  for  the  year  of  1879,  and  thereafter,  notwithstanding  the  taxes 
and  assessments  upon  such  property  for  the  year  1878,  and  prior 
thereto,  remain  unpaid ;  and  said  treasurer  is  hereby  authorized  to  re- 
ceive any  part  of  the  unpaid  taxes  and  assessments  for  the  year  1878, 
and  prior  thereto  that  may  be  tendered  to  him,  and  to  Jssue  his  re- 
ceipt for  the  part  of  such  tax  or  assessments  so  paid. 
[Back  taxes  may        [10130]  §  2.    In  any  decree  that  shall  be  rendered  in  any  proceed- 
•lents!) '"  ""    ■    ing  instituted  by  the  treasures  of  said  county  for  the  collection  of  the 
See  Sup.  unpaid  taxes  and  assessments  for  the  year  of  1878,  and  prior  thereto, 

the  court  shall,  upon  the  application  of  the  owners  or  lienholders  of 
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any  lot  or  parcel  of  land  found  incumbered  by  a  valid  tax  or  assess- 
ment, order  that  the  sum  so  found  due  may  be  paid  to  such  treasurer, 
in  five  equal  annual  installments,  with  interest  at  the  rate  of  six  per 
cent,  per  annum,  to  be  paid  annually ;  such  installments  of  principal 
and  interest  to  be  made  payable  on  the  2oth  day  of  June  in  each  year; 
and  such  decree  may  provide  that  if  any  installment  of  principal  or  in- 
terest under  such  d.ecree  shall  remain  unpaid  for  thirty  days  after  the 
same  falls  due,  that  in  such  event  the  full  sum  unpaid  shall  become 
due  and  payable,  and  an  order  of  sale  issued  therefor ;  and  the  court 
shall  make  such  order  for  the  payment  of  costs  as  may  be  deemed 
equitable  and  proper. 

[10131]  §  3.     The  auditor  of  said  county  is  hereby  authorized  to  (Separate  dopB- 
place  upon  a  separate  duplicate  all  the  real  property  of  said  county  ^ue*nt  uSt^j*^ 
upon  which  the  taxes  and  assessments  for  the  year  of  1878,  and  prior  sm  Sup. 
thereto,  remain  unpaid,  and  such  duplicate  shall  set  forth,  in  separate 
columns,  the  general  taxes  for  each  year  unpaid,  and  the  several 
assessments  that  enter  into  and  make  up  the  aggregate  charges  upon 
any  property  placed  upon  such  duplicate ;  and  said  auditor  is  hereby 
instructed  not  to  carry  forward  and  place  upon  the  county  duplicate 
for  the  year  1880,  and  thereafter,  the  unpaid  taxes  and  assessments  for 
the  year  of  1878,  and  prior  thereto. 

[10132]  §  4.      It  shall  not  be  necessary  for  the  auditor  of  said  [AdverU»ing,«he» 
county  to  include  in  the  advertised  list  of  lots  and  lands  at  the  sale  of  see  Su^T**^ 
forfeited  or  delinquent  lots  and  lands  within  said  county,  the  parcels 
of  real  property  placed  upon  such  separate  duplicate  of  unpaid  taxes 
and  assessments  for  the  year  of  1878,  and  prior  thereto,  so  far  as  re- 
lates to  the  taxes  and  assessments  for  such  years  and  thereon  set  forth. 

[10133]  §  5-     All  proceedings  instituted  by  said  treasurer  for  the  [Proceedingiio 
collection  of  the  unpaid  taxes  of  the  year  1878,  and  prior  thereto,  as  «»"=<='  1 
set  forth  upon  said  special  duplicate,  shall,  except  as  herein  otherwise  ^"  ^"''• 
provided,  be  governed  by  the  laws  now  in  force  providing  for  the  col- 
lection of  taxes  and  assessments  by  suit ;  and  the  said  special  dupli- 
cate shall,  in  all  actions  commenced  by  said  treasurer,  be  prima  facie 
evidence  of  the  amount  and  validity  of  all  taxes  and  assessments 
charged  therepn. 

[10134]  §  6.  Nothing  in  this  act  shall  effect  [affect?]  the  validity  or  fpnority  of  u«n 
priority  of  the  lien  of  the  taxes  and  assessments  for  the  year  1878,  not  affected.] 
and  prior  thereto,  so  placed  upon  said  separate  duplicate,  nor  of  any  See  Sop. 
decree  rendered  for  such  taxes  and  assessments. 

§  1,    This  act  shall  be  in  force  from  and  after  its  passage. 

( 

SCIOTO  COUNTY. 

An  Act  to  provide  for  the  appointment  of  [a]  tax  commission  in  counties 
having  a  population  of  33,511  at  the  last  federal  census,  and  to  repeal  , 
an  act  therein  named. 

[Passed  and  took  effect  May  2, 1885 :  83  t.  334.] 

[10135]  §  I.    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  t^^^^,^t„  . 
That  in  every  county  in  this  state,  which  had,  by  the  federal  census  of  Portsmouth  and 
t88o,  a  population  of  33,511,  there  shall  be  appointed  and  organized,    "'""°  "^°""'''' 
as  hereinafter  provided,  a  tax  commission  for  said  county  and  for  any 
city  situate  therein,  consisting  of  three  members,  who  shall  be  ap- 
pointed by  the  court  of  common  pleas,  within  and  for  said  county,  or 
a  resident  judge  thereof  in  vacation,  in  the  manner  following,  to-wit : 
At  the  April  term  of  said  court,  a.  d.  1885,  unless  sooner  appointed, 
VOL.  II — 57 
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said  court  shall  appoint  one  mecnber  of  said  tax  commission  to  serve 
for. the  term  of  one  year,  one  member  to  serve  for  the  term  of  two 
years,  and  one  member  to  serve  for  the  term  of  three  years,  and  their 
successors  from  year  to  year  shall  be  appointed  for  the  full  term  of 
three  years  by  said  court  at  the  term  thereof  within  said  county  next 
preceding  the  first  Monday  of  May  in  each  year.  A  minute  of  said 
appointment  shall  be  kept  by  the  clerk  of  said  court,  and  a  notice 
thereof  shall  issue  to  the  sheriff  of  said  county,  who  shall  forthwith 
serve  the  same  on  each  person  so  appointed.  Said  sheriff  shall  be 
allowed  out  of  the  county  treasury,  upon  approval  of  the  court  of 
common  pleas,  the  same  compensation  for  serving  the  members  of  said 
commission  as  is  allowed  by  law  for  the  service  of  subpoenas.  No 
person  holding  any  other  public  oifice  within  and  for  said  county  or 
city,  shall  be  eligible  to  serve  as  a  member  of  said  commission,  and 
such  appointments  shall  be  so  distributed  that  each  political  party  shall 
be  represented  in  said  commission  as  nearly  as  may  be  in  proportion 
to  its  average  vote,  but  nothing  herein  shall  prevent  the  appointment 
of  persons  who  act  independent  of  political  organizations,  the  object 
of  this  provision  being  to  make  and  continue  said  conunission  non- 
partisan in  its  political  character. 
fOMh;  tern.]  [10136]  §  2.     Each  member,  before  entering  upon  the  discharge  of 

the  duties  of  his  said  office,  shall  take  and  subscribe  an  oath,  that  he 
will  honestly  and  faithfully  discharge  the  duties  of  said  office  without 
regard  to  personal  or  political  gain  or  advantage,  but  with  reference 
alone  to  the  public  service.  The  term  of  office  of  the  members  of 
said  commission  shall  commence  on  the  third  Monday  of  May,  upon 
which  day,  in  the  year  18S5,  said  commission  shall  meet  and  organize; 
the  member  having  the  shortest  term  to  serve  shall  be  president,  and 
in  his  absence,  or  on  vacating  the  chair,  the  member  present  having 
the  next  shortest  term  shall  act  as  president  pro  tem.  The  auditor  of 
nci^Bgs°f  ^"^  ^''^  county  shall  be  ex-officio  clerk  of  said  commission,  and  he  shall 
keep  a  journal  of  the  proceedings  of  said  commission;  his  entries 
therein  shall  be  read  and  approved  by  the  commission  and  signed  by 
the  president,  or  in  his  absence  by  the  president  pro  tern.,  and  coun- 
tersigned by  said  clerk,  and  thereupon  said  journal  and  all  transcripts 
therefrom,  duly  certified  by  said  clerk,  shall  be  taken  as  evidence  in 
any  of  the  courts  of  this  state.  Said  members  shall  receive  no  com- 
pensation for  their  services;  a  reasonable  allowance  shall  be  made  to 
said  clerk  for  his  services,  as  such,  not  exceeding  twenty  dollars  in  any, 
one  month. 
r Roles  and  reguia.  [10137]  §  3.  Said  commission  shall  adopt  rules  and  regulations  for 
tiani.j     "  the  transaction  of  its  business  in  accordance  with  general  parliamentary 

usage,  shall  Hold  meetings  as  often  as  once  in  each  month,  and  a 
meeting  may  be  called  by  the  president  or  clerk  whenever  matter?, 
submitted  to  said  board  require  immediate  action. 
lAUieviestobeap-  [10138]  §  4.  No  tax  shall  be  levied  upon  the  property  within  said 
grored  by  cornmis-  county,  by  the  county  commissioners  thereof,  or  upon  the  property  of 
any  city,  township  or  school  district  within  said  county  by  any  board 
or  authority,  authorized  by  law  to  levy  taxes,  until  approved  by  the 
said  tax  commission.  All  levies  so  proposed  to  be  made  by  the  said 
authorities,  shall  be  submitted  to  said  commission  on  or  before  the 
second  Monday  of  June  in  each  year,  and  said  board  shall  carefully 
examine  the  same,  and  said  levies  shall  be  returned  wjthin  ten  days 
from  their  receipt  by  said  commission  to  the  auditor  of  said  county, 
with  the  approval,  revision  or  rejection  of  the  same,  and  if  not  re- 
turned within  ten  days,  the  levies  originally  made  shall  be  valid  and  in 
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fbicff.  Oo  or  before  the  third  Monday  of  May  in  eath  year,  the  [S|»«e»™^««^of  ^«*- 
commissioners  of  said  county  as  commissioners  and  as  turnpike  filed.] 
directors,  the  city  council  of  the  city  within  said  county,  and  the 
board  of  education  of  said  city,  and  of  said  school  districts,  shall 
cause  to  be  filed  in  the  office  of  the  auditor  of  said  county  an  itemized 
statement  of  the  expenditures  of  such  board  or  organization  for  the 
preceding  year,  and  also  a  detailed  estimate  of  the  amount  necespary 
to  be  expended  during  the  ensuing  year,  (commencing  March  ist), 
stating  the  object  and  necessities  of  such  estimated  expenditures;  and  f^'ySl!^] '"'*"*"' 
said  auditor  shall,  from  such  reports  and  from  the  records  of  his  office, 
make  out  and  file  with  said  commission  a  detailed  statement  of  the 
expenditures  of  said  several  boards  of  said  county  or  city  or  other 
authority  authorized  to  expend  money  in  said  county  or  city  as  afore- 
said for  the  preceding  year,  and  a  detailed  statement  of  all  estimated 
expenditures  for  the  ensuing  year,  with  the  objects  and  necessities  of 
such  estimated  expenditures  reported  to  him,  and  such  suggestions  in 
regard  thereto  as  said  county  commissioners  or  said  auditor  may  desire 
to  add. 

[10139]  §  5.  The  members  of  said  tax  commission  shall  hold  their  fMeetine*!  e«. 
meetings  m  the  auditor's  office  of  said  county,  and  their  reasonable  ?"i*''  '"*"*'» 
expenses  shall  be  paid,  and  stationery  furnished  as  for  other  officers  of 
said  county.  When  any  vacancy  in  said  tax  commission  shall  occur 
in  any  manner  other  than  the  expiration  of  a  term  of  office,  the  pres- 
ident of  said  commission  shall  give  notice  of  said  vacancy  to  the  pro- 
bate judge  of  said  county,  who  shall  thereupon  fill  said  vacancy  for 
said  unexpired  term  by  appointment  in  the  manner  provided  in  section 
I  of  this  act.  It  shall  require  a  majority  of  the  said  commission  to 
approve,  revise,  or  reject  any  tax  levy,  or  to  approve  the  anticipation 
of  taxes. 

[10140]  §  6.     No  contract  shall  be  entered  into,  or  any  liability  [No  contracu  bn 
created,  by  said  county  commissioners,   or  turnpike  directors,  city  ?°easury!]"" " 
council  or  other  board  or  organization  in  said  city,  or  by  any  township 
or  school  board,  beyond  the  amount  of  money  in  the  treasury  of  said 
organizations  or  boards  set  apart  to  meet  such  liability  or  to  pay  for 
said  contract.     Provided,  that  for  the  period  of  three  years  after  the  [P«>»»o) 
passage  of  this  act,  it  shall  be  lawful  for  the  county  commissioners  to 
anticipate,  in  case  of  emergency,  by  and  with  the  consept  of  the  tax 
commission,  taxes  levied  by  said  county  commissioners,  but  said  an- 
ticipation shall  in  no  case  exceed  fifty  per  cent,  of  the  amount  raised 
by  taxation  semi-annually.     Any  contract  or  obligation  entered  into, 
contrary  to  the  provisions  of  this  section,  shall  be  void  as  against  the 
board  or  organization  in  whose  name  it  is  made,  but  shall  be  binding 
on  the  persons  making  it. 

[10141]  §  7.  Whenever  information  on  oath  has  been  filed  in  the  [Duty  of  pro«ecn» 
court  of  common  pleas  of  said  county  that  any  contract  has  been  '"* »"on><yl 
made  in  violation  thereof,  it  shall  be  the  duty  of  the  prosecuting  attor- 
ney of  said  county,  under  instructions  of  the  judge  of  said  court,  to 
institute  suit  in  the  name  of  the  state  of  Ohio,  in  the  court  of  common 
pleas  of  said  county,  for  the  recovery  of  the  amount  of  said  liability 
or  contract  against  the  person  or  persons  belonging  to  the  board  or 
organization  making  said  contract  or  liability.  And  the  amount  so  re- 
covered shall  be  pl.nced  to  the  credit  of  the  board  or  organization  for 
whom  the  suit  is  hroaglit. 

[10142]  §  8.      That  an  act  entitled  "an  act  to  provide  for  the  ap-  [Repeal.] 
pointment  of  a  board  of  control  in  counties  having  a  population  of 
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33,511,  at  the  last  federal  census,"  passed  April  12,  1884,  be  and  the 
same  is  hereby  repealed. 
§  9.  This  act  shall  take  effect  from  and  after  its  passage. 


CERTAIN   CITIES. 


_fi<!ld: 
Limit  of  taxation 


An  Act  to  fix  the  aggregate  of  taxes  which  may  be  levied  for  certain  pur- 
poses in  cities  of  the  second-class,  having  by  the  federal  census  of  1880, 
or  by  any  succeeding  federal  census,  a  population  of  twenty  thousand 
seven  hundred  and  twenty-nine. 

(Fused  and  took  effect  April  3,  1881 :  78  v.  izS.) 

[10143]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  in  any  city  of  the  second-class  in  this  state,  which  by  the  federal 
census  of  1880  had,  or  by  any  succeeding  federal  census,  shall  have 
a  population  of  twenty  thousand  seven  hundred  and  twenty  nine,  the 
aggregate  of  all  taxes  levied  by  such  municipal  corporation,  including 
the  levy  for  general  purposes,  above  the  tax  for  county,  state,  and 
water  works  purposes,  and  excluding  the  tax  for  schools  and  school- 
house  purposes,  shall  not  exceed  in  any  one  year  nine  and  five-tenths 
mills. 

§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Set  U  6*56,  7096  /< 


CHAPTER  64. 


TIMBER    DEALERS. 


Section 

10144.  May  adopt  a  trade-mark. 

10145.  Application  for ;  acknowledgment  and 

record  of. 

10146.  Trade-mark     exclusive     property    of 

owner ;  penalty  for  using. 

10147.  Timber  tp  be  stamped  with ;   penalty 

for  removing. 


Section 

10148.    Larceny  to  unlawfully  take  or  carry 

away  such  timber. 
roi49.    Compensation     for    securing     timber 

found   adrift ;    may  be  sold,  when ; 

pioceeds  of  sale,  etc. 
10150.    Trade-mark    evidence   of  ownership; 

penalty  for  fraudulently  using. 


L  . 


An  Act  for  the  more  effectroe  protection  of  persons  dealing  in  timber. 

[Passed  April  19,  and  took  effect  June  i,  1883 :  80  v.  195.] 

Timber  dealers  [10144]  §1.     Be  it  cnoctcd  by  the  General  Assembly  of  the  State  of  Ohio, 

may^adopt  a  trade-  'Y\^^i  any  person,  firm  or  corporation,  dealing  in  timber  in  any  form 

shall  be  called  and  known  as  "  timber  dealers,"  and  as  such  may 

adopt  a  trade-mark  in  the  manner  and  with  the  effect  hereinafter 

provided. 

[10145]  §  2.     Every  dealer  desiring  to  adopt  such  a  "  trade-mark  " 

may  do  so  by  the  execution  of  a  writing  in  form  and  effect  as  follows : 


1 ' 


AppUcadon  for. 


TRADE-MARK. 


Notice  is  hereby  given  that  I,  or  we,  &c.,  as  the  case  may  be,  have 
adopted  the  following  trade-mark,  to  be  used  in  my,  or  our,  business 
as  timber  dealers,  to-wit :  (Here  insert  the  letters,  words  or  figures, 
&c.,  constituting  the  trade-mark,  or  if  it  be  any  device  other  than 
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words,  letters  or  figures,  &c.,  insert  a  fac-sitnile  thereof.)     Dated  this 
day  of ,  eighteen .     A ,  B . 

The  said  writing  shall  be  acknowledged  or  proved  for  record  in  the  To  be  »cknowi- 
same  manner  as  deeds  are  acknowledged  or  proved,  and  shall  be  re-  lofded"**  '*^ 
corded  in  the  office  of  the  clerk  of  the  county  court  of  the  county  in 
which  the  principal  office  or  place  of  business  of  such  timber  dealers 
may  be,  and  also  in  the  office  of  secretary  of  state,  and  a  copy  thereof 
shall  be  published  at  least  once  in  each  week  for  four  successive  weeks 
in  some  newspaper  printed  in  such  county,  or,  if  there  be  no  such  ' 

paper  printed  therein,  then  in  some  newspaper  of  general  circulation 
m  such  county. 

[10146]  §  3.     Every  trade-mark  so  adopted  shall,  from  the  date  Trade-mark  ex- 
thereof,  be  the  exclusive  property  of  the  person,  firm  or  corporation  of'lwDe?!"'""' 
adopting  the  same,  and  any  other  person,  firm  or  corporation  knowingly 
using  or  attempting  to  use  such  trade-mark  without  the  written  consent 
of  the  proprietor  thereof,  shall  be  guilty  of  a  misdemeanor,  and  fined 
not  less  than  twenty  nor  more  than  two  hundred  dollars  for  each  offense.  Penalty  for  using 
and  shall  moreover,  be  liable  to  the  proprietor  of  sucfi  trade-mark  for  *"'  °'" ''"'"""'• 
all  damages  sustained  by  such  proprietor  by  reason  of  siich  use  of  such 
trade-mark. 

[10147]  §  4.     The  proprietor  of  such  trade-mark  shall,  in  using  the  to  be'ttamped 
same,  cause  it  to  be  plainly  stamped,  branded  qr  otherwise  impressed  g'j""  piece  of 
upon  each  piece  of  timber  upon  which  the  same  is  placed ;  provided, 
however,  that  on  the  sale  of  lumber  and  on  the  request  of  the  purchaser  Proviso, 
the  dealer  or  owner  of  the  trade-mark  shall  remove  or  cancel  the  same, 
and  any  person  who  shall  intentionally  and  without  lawful  authority 
remove,  deface  or  destroy  said  trade-mark,  shall  be  guilty  of  a  misde- 
meanor, and  subject  to  all  pains  and  penalties  and  liable  to  the  same  m'vii'/JJi'hott 
damages  as  are  provided  for  in  the  next  preceding  section.  authority. 

[10148]  §  5.    If  any  person  knowingly  and  unlawfully  take  and  carry  Larceny  to  uniaw- 
away,  secrete,  destroy  or  convert  to  his  own  use  any  timber  upon  ^'J^Jj'  '"i^^^J  ^"'' 
which  said  trade-mark  is  stamped,  branded  or  impressed  as  aforesaid,  stamped"  *'  "* 
he  shall  be  deemed  guilty  of  larceny  thereof,  and  punished  as  in  other 
cases ;  and  if  any  person  shall  intentionally  put  any  such  timber  in 
such  a  position  or  place  so  remote  from  the  stream  from  which  it  was 
taken  or  on  which  it  was  afloat  as  to  render  it  inconvenient  or  unnec- 
essarily expensive  to  replace  the  same  in  such  stream,  he  shall  be 
guilty  of  a  misdemeanor,  and  fined  not  less  than  twenty  dollars. 

[10149]  §  6.  Evfery  person  who  shall  take  up  and  secure  any  saw-logs  Compensation  for 
or  trees  prepared  for  ihe  purpose  of  sale,  or  any  cross  or  railroad  ties,  found  aSrift!**" 
boards,  planks,  staves,  heading,  or  other  timber  prepared  for  market 
of  another,  found  adrift  in  the  Ohio  river  and  the  rivers  and  creeks 
within  the  state  of  Ohio,  whether  the  same  have  thereon  any  such 
trade-mark  or  not,  shall  be  entitled  to  receive  from  the  owner  thereof 
a  compensation  for  so  much  thereof  as  he  shall  deliver  to  such  owner, 
as  follows :  For  each  saw-log  or  other  log  or  tree  prepared  for  sale 
which  is  not  more  than  thirty  inches  in  diameter,  twenty-five  cents, 
and  for  all  others  fifty  cents  each.  Except  that  the  price  for  catching 
and  securing  oak  logs  that  are  not  less  than  eighteen  inches  in  diam- 
eter at  the  top  and  fifty  feet  or  more  in  length,  shall  not  exceed  the 
sum  of  seventy-five  cents  each.  For  each  cross  or  railroad  tie,  six 
cents.  For  boards  or  planks,  if  caught  in  rafts  or  large  bodies,  fifty 
cents  per  thousand  feet,  board  measure ;  for  twenty  thousand  feet,  or  a 
less  quantity,  and  over  twenty  thousand  feet,  twenty-five  cents  per  thou- 
sand feet,  board  measure,  but  if  the  same  be  not  in  rafts,  but  loose  and 
scattered,  two  dollars  and  fifty  cents  per  thousand  feet,  board  measure ; 
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and  for  staves  and  heading,  three  dollars  per  thousand  for  all  such  as 
are  marketable,  to  be  paid  by  the  owner  thereof,  if  required,  before 
ManUiotdif  the  delivery  of  the  same  to  him.  If  the  owner  of  any  such  logs, 
chM*et!^  ""''*''  treeg,  ties,  boards,  planks,  staves  or  headings  fail  to  pay  the  sums  so 
chargeable  thereon  within  sixty  days  from  the  day  they  are  so  taken 
up,  they  may  be  sold  at  the  instance  of  the  person  to  whom  such 
charges  are  due,  by  a  constable  or  the  sheriff  of  the  county,  at  public 
auction  to  the  highest  bidder,  upon  thirty  days'  notice  posted  on  the 
front  door  of  the  court  house  of  the  county  in  which  the  sale  is  to  be 
made,  and  at  the  place  of  sale  thereof,  the  officer  making  said  sale 
shall,  from  pro'ceeds  thereof,  pay  to  the  person  who  took  up  said  logs, 
trees,  ties,  boards,  plank,  staves  or  headings  the  sum  to  which  he  is 
entitled  therefor  as  aforesaid,  and  retain  the  balance,  after  deducting 
his  commissions  (which  shall  be  the  same  as  upon  sales  under  execu- 
tion), for  the  use  of  the  owners,  but  if  no  person  shall  appear  and  es- 
tablish his  right  to  such  proceeds  within  one  year  after  such  sale,  he 
shall  place  the  same  to  the  credit  of  the  distributable  school  fund  of 
his  county,  and  report  the  amount  thereof  to  the  county  auditor. 

[10150]  §  7.  In  any  action,  suit  or  contest  in  which  the  title  to  any 
timber  shall  come  in  question,  such  trade-mark  shall  be  prima  facie 
evidence  that  such  timber  was  the  property  of  the  proprietor  of  such 
trade-mark,  in  the  absence  of  proof  to  the  contrary.  And  any  person 
who  shall  falsely  or  fraudulently  place  any  trade-mark  on  timber  not  the 
property  of  the  proprietor  thereof,  shall  be  guilty  of  a  misdemeanor, 
and  fined  not  less  than  one  hundred  nor  more  than  five  hundred  dol- 
lars, or  imprisoned  not  less  than  one  nor  more  than  twelve  months  for 
each  and  every  offense. 

§  [8]  9.  This  act  to  take  effect  and  be  in  force  on  and  after  June 
I,  1883. 


Trade-mark  evi- 
dence of  owner- 
ship.; 


Penalty  for  fraud- 
ulently using 
same. 


CHAPTER  55. 


TOWN    HALLS. 


Sbctwn 

10x51.  County  commissioners  in  certain  coun- 
ties to  appoint  precinct  trustees  to 
take  charge  of  town  hall,  and  lease 


Section 


or  rent  the  tame ;  treasurer  of  such 
trustees. 


County  commis- 
sioners in  certain 
county  to  appoint 
precinct  trustees 
to  take  charge  of 
town  hall,  and 
lease  or  rent  the 
same. 


An  Act  supplementary  to  an  act  authorising  township  trustees  to  levy  a  tax 
to  purchase  a  site  and  erect  a  township  hall  thereon,  passed  May  6,  1869 
(O.  L.,  volume  66,  page  120),  as  amended  April  18,  1874  {O.  L., 
volume  •]!,  page  95),  as  amended  April  11,  1876  (O.  L.,  volume  73, 
page  203).* 

[Passed  and  took  effect  April  34.  1878:  75  v.  119.] 

[10151]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  when  any  voting  precinct  in  any  township  ifi  this  state,  situated  in 
any  county  containing  over  three  hundred  thousand  inhabitants,  shall 
purchase  a  site  and  erect  thereon  a  town  hall,  as  provided  for  by  law, 
it  shall  be  the  duty  of  the  county  commissionei^,  upon  ^>plicatioQ 
being  made  to  them  by  any  number  of  the  legal  voters  (not  less  dian 

*The  original  act,  so  amended,  was  repealed.    See  %  7437,  f  1093. 
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fitfe)  residing  in  said  precinct,  to  appoint  three  legal  voters,  freehold- 
ers residing  in  such  precinct,  who  shall  be  styled  precinct  trustees,  to 
take  charge  of  and  have  control  over  said  town  hall,  to  rent  and  let  Truswej  to  elect 

,  °^  ,  .  '       ,  one  of  their  num- 

the  same,  for  proper  uses,  to  any  person  or  persons ;  and  any  money  ber  trcMurer  to 

paid  to  said  precinct  trustees,  for  the  use  of  said  town  hall,  shall  be-  «"'« '«»«•»  •»«■ 

long  to  said  precinct,  and  shall  be  used  for  the  purpose  of  maintaining 

and  repairing  said  town  hall;  said  precinct  trustees  shall  elect  one  of 

their  number  treasurer,  who  shall  take  charge  of  said  fund,  and  give 

an  undertaking  to  the  state  of  Ohio,  conditioned  according  to  law,  in 

such  sum  as  the  said  precinct  trustees  shall  require.     Said  precinct 

trustees  shall  serve  without  compensation  and  hold  their  offices  for  the 

term  of  three  years  from  the  time  of  their  appointment  as  aforesaid) 

and  until  their  successors  are  appointed. 

§  2.     This  act  shall  take  effect  and  and  be  in  force  frotb  and  after 
its  passage. 


OiSAPTER  66. 

TRESPASSING   ON    CERTAIM    INCLOStmES. 

Section  I  Section 

toisa.    Trespassing  on  fair  grounds  and  other  I  10153.    Penalty. 

inclosures  forbidden.  1 10154.    Prosecutions  beneubder. 

An  Act  for  the  protection  of  fair  grounds  and  other  inclosures,  and  the 
property  therein,  and  to  punish  offenders  and  trespassers  thereon. 

[Passed  and  took  effect  May  i,  1885 :  83  v.  308.] 

[10153]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Trespasses  on  fair 
That  whenever  any  person  or  persons,  corporation  or  association,  MherfniiMur«« 
whether  incorporated,  or  otherwise,  shall  be  possessed  of,  as  owners,  fo^Wdden. 
or  shall  have  the  lawful  custody  of  any  tract  or  parcel  of  land  within 
this  state,  for  the  purpose  of  an  agricultural  or  other  fair  grounds,  or 
for  the  purpose  of  meetings  of  pioneers,  or  for  public  or  private  enter- 
tainments or  other  lawful  assemblages,  or  for  the  protection  of  trees, 
plants  and  shrubs,  or  either  of  them,  or  the  fruits  and  products  thereof, 
or  for  any  one  or  all  of  said  purposes,  it  shall  be  unlawful  for  any  per- 
son or  persons  to  enter  or  go  upon  said  grounds,  either  through  or 
over  any  fence,  or  in  any  other  manner,  without  the  consent  and  per- 
mission of  the  owner  or  owners  thereof,  or  other  person  having  lawful 
control  of  the  same,  or  in  violation  of  the  regulations  of  the  same. 
[As  amended  April  1$,  1889:  86  v.  302.] 

[10153]  §  2.    Whoever  shall  willfully,  and  in  violation  of  the  pro-  p,n,jt^ 
visions  of  section  one  of  this  act,  enter  or  go  upon  any  lands  referred    *''*^" 
to  in  said  section  one,  or  shall  injure  or  destroy  any  tree,  plant,  shrub 
or  other  propei-ty  thereon,  or  shall  take  or  carry  away  fruit,  nut  or  * 

other  thing  of  value,  or  shall  willfully  damage  or  destroy  any  fence  en- 
closing said  lands,  shall  on  conviction  thereof  be  fined  in  any  sum 
not  exceeding  three  hundred  dollars  nor  less  than  five  dollars,  or  be 
imprisoned  in  the  jail  of  the  proper  county,  or  in  any  city,  town,  or 
village  prison  or  lockup  (when  the  offense  shall  have  been  committefl 
withm  the  corporate  limits  thereof),  for  any  period  not  exceeding  three 


Digitized  by 


Google 


Pt.  V,   Ch.  67 


2572 
UNITED  STATES. 


10154, 10155 


I," 


months,  and  until  said  fine  and  costs  are  paid,  or  both  fine  and  im- 
prisonment, at  the  discretion  of  the  court;  and  shall  moreover  be  liable, 
in  a  civil  action  to  the  party  damaged  thereby,  in  double  the  value  of 
the  property  taken,  carried  away  or  destroyed,  and  in  double  the 
amount  of  the  damage  thereto,  to  be  recovered  before  a  justice  of  the 
peace  or  other  court  of  competent  jurisdiction.  \As  amended  April  15, 
1889 :  86  v.  302.] 

[10154]  §  3.  Prosecutions  under  and  by  virtue  of  this  act,  may  be 
by  indictment  in  the  court  of  common  pleas  in  the  county  where  the 
offense  shall  have  been  committed,  or  before  a  justice  of  the  peace  of 
such  county,  or  before  the  mayor  of  a  city,  town,  or  village,  when  the 
offense  shall  have  been  committed  within  the  corporate  limits  of  the 
same. 

§  4.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Prosecutions 
bereiauader. 


r/ 
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An  Act  to  cede  certain  lands  to  the  United  States. 

[Passed  and  took  effect  March  to,  1837 :  35  v.  53.] 

See  Su  p.  [101 55]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  OhiOy 

That  the  jurisdiction  of  a  certain  piece  or  parcel  of  land  situated  in 
the  township  of  Madison,  county  of  Geauga,  Ohio,  which  is  also  in 
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tdwnship  No.  12,  in  the  6th  range  of  townships,  in  the  Connecticut 
Western  Reserve,  in  tract  No.  i,  it  being  a  part  of  fifty  acres  of  land 
heretofore  deeded  by  John  Cunnifigham,  to  the  Harpersfield  Commer- 
cial Company,  by  deed  bearing  date  May  6th,  1816,  as  follows,  to  wit:  Boundary  line*, 
beginning  at  a  point  on  the  west  line  of  said  fifty  acres,  thirty-four 
rods  northwardly,  from  the  south-west  corner  of  said  fifty  acres ;  and 
running  thence  north  two  degrees,  west,  along  said  west  line,   ten 
rods;  thence  north  eighty-eight  degrees  east,  sixteen  rods;   thence 
south  two  degrees  east,  ten  rods ;  thence  south  eighty-eight  degrees, 
sixteen  rods,  to  the  place  of  beginning,  containing  one  acre  of  land, 
be,  and  the  same  is  hereby  ceded  to  the  United  States,  for  the  purpose 
of  a  light-house :  Prm'ided,  That  the  jurisdiction,  as  ceded,  shall  not 
extend  so  as  to  impede  or  prevent  the  execution  of  any  process  of  law  or  prevcnt'tCe  Me- 
under  the  authority  of  this  state,  except  so  far  forth  as  may  effect  [af-  cution  of  any  proc- 
fect  ?]  any  of  the  real  or  personal  property  of  the  United  States, 
within  the  boundaries  hereinbefore  described ;  and  all  the  lands  and  To  be  exempt 
tenements  aforesaid,  shall  remain  exempt  from  taxation  as  long  as  the  '"""  •»*"''«■ 
same  remains  the  property  of  the  United  States. 

An  Act  to  cede  to  the  United  States  the  Jurisdiction  of  Green  Island,  in 
Lake  Erie,  and  in  the  county  of  Ottawa,  for  the  site  of  a  light-house. 

[Passed  January  19,  1852 :  so  v.  109.] 

[10156]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  rjurisdiction  of 
That  the  jurisdiction  of  Green  Island,  in  Lake  Erie,  and  lying  in  the  ceded  to'u?s.i 
county  of  Ottawa,  and  in  the  state  of  Ohio,  purchased  by  the  United 
States  of  America  for  the  purpose  of  erecting  a  light-house  thereon, 
and  containing  thirty-two  acres  of  land,  be,  and  the  same  is  hereby 
ceded  to  the  United  States  for  the  use  and  purpose  of  a  light-house ; 
provided,  that  the  jurisdiction  so  ceded  shall  not  extend  so  as  to  im- 
pede or  prevent  the  execution  of  any  process  of  law,  under  the  au- 
thority of  this  state,  except  so  far  as  it  may  affect  any  of  the  real  or 
personal  property  of  the  United  States  on  said  island ;  and  the  same 
shall  be  and  remain  exempt  from  taxation,  so  long  as  it  continues  the 
property  of  the  United  States. 

An  Act  ceding  to  the  United  States  of  America  jurisdiction  over  certain 
lands  and  their  appurtenances  of  the  National  Asylum  for  Disabled 
Volunteer  Soldiers,  and  exempting  the  same  from  taxation. 

(Passed  and  took  effect  April  13,  1867:  64  v.  149.J 

Whereas,  The  managers  of  the  National  Asylum  for  Disabled  Vol- 
unteer Soldiers  have  accepted  the  Ohio  Soldiers'  Home,  and  are  now 
caring  for  the  disabled  volunteer  soldiers  of  this  State  therein,  and  are 
about  to  locate  a  permanent  branch  of  the  national  asylum  within  this 
State,  therefore, 

[101571  81.     Beit  enacted  by  the  General  Assembly  oftlu  State  of  Ohio,  JMri«<i'c«ion  of  cer. 

_,,'•  ^    .      -J  jV  ,.  /•    1       1       J  J     ,     •  1  ■   ,  1.      tain  lands  ceded  to 

That  jurisdiction  of  the  lands  and  their  appurtenances,  which  may  be  United  States; 
acquired  by  donation  or  purchase  by  the  managers  of  the  National  !J:e°^"gai'proce5s, 
Asylum  for  Disabled  Volunteer  Soldiers  within  the  State  of  Ohio,  for  and  as  to  voting, 
the  uses  and  purposes  of  the  said  asylum,  be  and  is  hereby  ceded  to 
the  United  States  of  America;  provided,  however,  that  all  civil  or 
criminal  process  issued  under  the  authority  of  the  State  of  Ohio  or 
any  officer  thereof,  may  be  executed  on  said  lands  and  in  the  build- 
ings which  may  be  located  thereon,  in  the  same  way  and  manner  as 
if  jurisdiction  had  not  been  ceded  as  aforesaid;  and  the  officers,  em- 
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ployes  and  inmates  of  said  asylum  who  are  qualified  voters  of  Ais 
state,  by  complying  with  the  requirements  of  the  laws  that  now  are  in 
operation  or  that  hereafter  may  be-  enacted  regulating  State,  county 
and  township  elections  in  this  State,  shall  have  the  right  of  suffrage  at 
all  township,  county  and  State  elections  in  the  township  in  which  the 
said  national  asylum  shall  be  located.  \As  amended  May  i6,  i868:  65 
V.  zoS.l 

[IOI08]  S  2-'  That  the  land  so  acquired  by  the  National  Asylum 
for  Disabled  Volunteer  Soldiers,  with  their  appurtenances,  and  all  the 
buildings  which  may  be  erected  thereon,  and  all  the  personalty  of 
every  kind,  now  held,  or  which  may  hereafter  be  held  by  the  board 
of  managers  for  the  uses  and  purposes  of 'said  asylum,  shall  forever 
hereafter  be  exempted  from  all  State,  county  and  municipal  taxation 
and  assessment  whatever,  so  long  as  the  same  shall  remain  the 
property  of  the  United  States,  for  the  uses  of  the  national  asylum. 

§  3.     This  act  shall  take  effect  from  and  after  its  passage. 


Exemption  from 
taaation. 


Cansent  for  pur- 
chase given. 


Exempt  from  taxa- 
tion. 


An  Act  giving  the  consent  of  the  legislature  of  Ohio,  to  the  purchase  by  the 
United  States,  of  lands  within  this  state  for  public  purposes. 

[Passed  May  i,  1871 :  68  v.  92.] 

[10159]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  consent  of  the  legislattire  of  the  state  of  Ohio  be  and  the 
same  is  hereby  given  to  the  purchase,  by  the  government  of  the  United 
States,  or  under  the  authority  of  the  same,  of  any  tract,  piece  or  par- 
cel of  land,  from  any  individual  or  individuals,  bodies  politic  or  cor- 
porate, at  or  near  the  towns  or  harbors  of  Conneaut,  Ashtabula,  Ver- 
milion, Huron,  Maumee  outer  range,  and  Toledo,  and  in  any  other 
place  within  the  limits  of  this  state,  for  the  purpose  of  erecting  thereon, 
light  houses,  range  lights  and  needful  buildings  for  the  keepiers  thereof; 
and  all  deeds,  conveyances  of  title-papers  for  the  same,  shall  be  re- 
corded as  in  other  cases  upon  the  land  records  of  the  county  in  which 
the  lands  so  conveyed  may  lie.  The  consent  herein  and  hereby  given 
being  in  accordance  with  the  seventeenth  clause  of  the  eighth  section 
of  the  first  article  of  the  constitution  of  the  United  States,  and  with 
the  acts  of  congress  in  such  cases  made  and  provided. 

[10160]  §  2.  The  lots,  parcels  or  tracts  of  land  so  selected,  to- 
gether with  the  tenements  and  appurtenances,  for  the  purposes  before 
mentioned,  shall  be  held  exempt  from  taxation  by  the  state  of  Ohio. 

§  3.  This  act  shall  take  effect,  and  be  in  force  from  and  after  its 
passage. 


An  Act  to  grant  the  consent  of  the  state  of  Ohio  to  the  put  chase  by  the 
United  States  of  certain  lattds  for  the  purpose  of  the  erection  of  couft 
house,  custom  house,  post-office,  and  other  government  buildings,  at  Cin- 
cinnati, and  ceding  the  jurisdiction  over  the  same.* 

[Passed  and  took  effect  April  ao,  1873  :*  69  v.  81.] 

CoBMnt  of  ttate         [10161]  §  I .     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
f"t?nite5"'staiM!  That  the  consent  of  the  state  of  Ohio  is  hereby  given  to  the  purchase, 

**'An  act  relating  to  the  erection  of  a  custom-house,  and  other  public  buildings  of  the  United 
States,  in  Cincinnati,"  passed  December  11,  1850,  49  v.  109.  Curwen,  1667,  relates  to  the  former 
United  States  custom-nousc,  post-office  building;,  etc  ^  and  site,  and  gave  effect  to  tlte  act  of 
congress  of  September  30,  1850,  by  exempting  said  building  and  site  "from  city  taxes,  and  all 
other  taxes  whatever,"  so  long  as  the  same  shall  be  owned  and  occupied  by  the  United  States, 
under  said  act  of  congress,  for  Ifa*  offica  aforeMitl,  and  n  now  obsolete. 
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by  the  United  States,  of  one  or  more  pieces  of  land  situated  in  the 
city  of  Cincinnati,  not  exceeding  four  acres  in  quantity,  on  which  to 
erect  court  house,  custom  house,. post-office,  and  other  government 
buildings  and  appurtenances,  and  the  said  United  States  shall  have, 
hold,  use,  occupy  and  own  the  said  land  or  lands  when  purchased,  and 
exercise  jurisdiction  and  control  over  the  same  and  every  part  thereof, 
subject  to  the  restrictions  hereafter  mentioned. 

[10162]  §  2.     The  jurisdiction  of  the  state  of  Ohio  in  and  over  the  j«ris<ifctio« 
said  land  or  lands  mentioned  in  the  foregoing  section,  when  purchased  uSulSf  suu^!** 
by  the  United  States,  shall  be  and  the  same  is  hereby  ceded  to  the 
United  States,  but  the  jurisdiction  hereby  ceded  shall  continue  no 
longer  than  the  said  United  States  shall  own  the  said  land  or  lands. 

[10163]  §  3.  The  said  consent  is  given,  and  the  said  jurisdiction  Condition*  of 
ceded,  upon  the  express  condition  that  the  state,  of  Ohio  shall  retain  "**"*"■ 
concurrent  jurisdiction  with  the  United  States  in  and  over  the  said 
land  or  lands,  so  far  as  that  all  civil  process  in  all  cases,  and  such 
criminal  or  other  process  as  may  issue  under  the  laws  or  authority  of 
the  state  of  Ohio  against  any  person  or  persons  charged  with  crimes  or 
misdemeanors  committed  within  said  state,  including  said  lands,  may 
be  executed  therein  in  the  same  way  and  manner  as  if  such  consent 
had  not  been  given  or  jurisdiction  ceded,  except  so  far  as  such  process 
may  affect  the  real  or  personal  property  of  the  United  States ;  and  also 
upon  the  further  condition  that  all  persons  who  are  now  residing,  or 
shall  thereafter  reside  upon  such  land  or  lands  so  acquired,  shall,  sub- 
ject to  the  general  laws  of  this  state,  be  deemed  and  held  to  be  citi- 
zens of  the  state  of  Ohio,  entitled  to  all  the  privileges  and  subject  to 
all  the  liabilities  and  duties  of  citizens  of  this  state ;  and  the  taking 
possession  of  said  land  or  lands,  by  the  United  States,  shall  be  taken 
as  an  acceptance  on  the  part  of  the  United  States  of  all  the  stipula- 
tions and  conditions  of  this  act. 

[10164]  §  4.  *  The  jurisdiction  hereby  ceded  shall  not  vest  until  the  Uniied^statesmusi 
United  States  shall  have  acquired  the  title  to  the  said  land  or  lands  by  purciuue  or  grant, 
purchase  or  grant,  or  by  lawful  appropriation  under  the  right  of  emi- 
nent domain ;  and  so  long  as  the  said  land  or  lands  shall  remain  the 
property  of  the  United  States,  when  acquired  as  aforesaid,  and  no 
longer,  the  same  shall  be  and  continue  exonerated  from  all  taxes, 
assessments  and  other  charges,  which  may  be  levied  or  imposed  under 
the  authority,  of  this  state. 

I  5.     [Repealed  May  5,  1877  :  74  v.  305,  ^f  145.] 

§  6.     This  act  shall  take  effect  immediately. 

An  Act  granting  the  consent  of  the  general  assembly  of  the  state  of  Ohio, 
to  the  government  of  the  United  States,  to  acquire  by  purchase  or  other- 
wise, lands  within  t/ie  state  of  Ohio,  needed  for  the  improvement  of  the 
navigation  of  the  Ohio  river. 

( Passed  and  took  effect  February  i8,  1875 :  72  v.  36.] 

[10165]  §  I .     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Vmui  staus  may 
That  the  consent  of  the  general  assembly  of  the  state  of  Ohio,  be  'Se'fSr'hliprov** 
and  the  same  is  hereby  given  to  the  government  of  the  United  States  mem  of  Ohio  river, 
to  acquire  by  purchase,  gift,  condemnation  or  other  lawful  means, 
any  tract,  parcel  or  piece  of  land  within  the  State  of  Ohio,  needed 
for  the  public  use  of  the  United  States  in  the  improvement  of  the 
navigation  of  the,  Ohio  river;  and  all  deeds  or  other  assurances  of 
law  for  the  same,  shall  be  recorded  in  the  proper  recorder's  office  of  ' 
the  county  in  which  such  lands  may  lie.     The  consent  hereby  given 
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being  in  accordance  with  the  seventeenth  clause  of  "the  eighth  sec- 
tion of  the  first  article  of  the  constitution  of  the  United  States,  and 
with  the  acts  of  Congress  in  such-  case  made  and  provided,  so  far  as 
necessary  for  the  enjoyment  and  protection  of  the  United  States  in 
the  use  of  the  property  thus  acquired  or  to  be  acquired  for  the  use 
and  purposes  above  named. 
L»nds»o  acquired  [10166]  §2.  The  lands  SO  acquired  or  to  be  acquired  by  the  United 
I«»uo""'"  ^"""  States  for  the  purposes  aforesaid,  shall  be  held  exempt  from  taxa- 
tion by  the  state  of  Ohio,  while  used  for  such  purposes,  and  from 
the  control  of  the  state  of  Ohio,  inconsistent  with  the  uses  and  pur- 
poses for  which  such  lands  are  or  may  be  acquired,  but  not  otherwise 
exempted. 

§3.     This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Act  to  authorize  the  United  States  to  appropriate  land  in  the  state  of 

Ohio. 

[Passed  and  took  effect  February  15,  1873:  70  v.  36.] 

Acquisition  of  title      [10167]  §  I .     Beit  enacted  by  the  General  Assefibly  of  the  State  of  Ohio, 
toiand  by  United  ^j^^^^  whenever  it  shall  become  necessary  for  the  United  States  of 
America  to  acquire   title  to  a  tract  of  land  in  this  state  for  any 
purposes,  and  the  state  shall  have  given   its  consent  to  such  ac- 
quisition, it  shall  be  lawful  for  said  United  States  of  America  to 
acquire  such  land  by  appropriation;  and  for  such  purpose  the  "Act 
prescribing  the  mode  of  assessment  and  collection  of  compensation  to 
the  owners  of  private  property  appropriated  by  and  to  the  use  of  cor- 
porations," passed  April  23,  1872,  and  all  acts  amendatory  thereof, 
are  hereby  made  applicable,  and  said  United  States,  in  appropriating 
such  property,  shall,  in  all  respects,  be  governed  by  the  acts  herein 
referred  to,  and  such  other  acts  supplemental  thereto  and  amend- 
atory thereof   as  may  be  passed  and  be  in  force  when  such  pro- 
Paynent  of  costs,  ceedings  take  place :  provided,  that  the  United  States  may  pay  the 
costs,  including  such  reasonable  attorney  fees  as  may  be  allowed  by 
the  court,  to  the  person  or  persons  whose  property  is  sought  to  be  ap- 
propriated, and  refuse  to  make  the  apprdpriation,  if  in  their  judgment 
the  compensation  assessed  is  too  great  to  justify  the  appropriation. 
Vacation  of  streets      [10168]  ^  2.  In  casc  there  shall  be  any  street  or  alley  not  exceeding 
and  alleys.  twenty-five  feet  in  width,  running  through  any  block  or  tract  of  land 

so  purchased  or  acquired  by  the  United  States,  all  that  portion  of  such 
street   or  alley  within   such  block  or  tract  of   land  shall,  upon  the 
acquisition  of  the  same  by  the  United  States,  be  vacated  and  closed, 
and  the  lots  or  tracts  of  land  abutting  upon  any  such  street  or  alley 
shall  extend  to  the  center  line  thereof,  and  vest  in  the  United  States, 
and  become  the  property  thereof,  with  full  right,  power  and  authority 
to  use,  occupy  alid  enjoy  the  same  as  its  own  property  in  fee,  to  the 
same  extent  as  if  the  same  had  never  been  used  or  occupied  as  a  street 
Rishts  of  parties    or  alley :  provided,  that  any  person  owning  or  having  an  equitable 
...     ...  interest  in  any  land  abutting  upon  any  such  alley,  but  not  situate  upon, 

nor  separated  by  a  public  street  from  the  portion  thereof  sought  to  be 
vacated  and  closed,  shall  have  a  right  in  any  proceedings  for  such 
appropriations  to  set  up  any  claim  for  damages  that  would  be  occa- 
sioned to  such  land  by  such  vacation  and  closure,  and  have  a  finding 
and  judgment  thereon,  as  to  the  same,  as  in  other  cases. 

§  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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An  Act  to  approve  a  deed  given  by  the  state  of  Ohio  to  the  United  States,  and 
to  prescribe  the  mode  of  acquiring  title  Jo  real  estate  in  Ohio  by  the  United 
States. 

[Passed  and  took  effect  January  37,  1876 :  73  v.  6.] 

[10169]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  ^ft'^J  sutlST'  ** 
That  the  deed  signed  by  W.  Allen,  governor  of  Ohio,  in  his  official 
capacity,  dated  sixth  September,  1875,  conveying  to  the  United  States 
the  title  to  certain  lands  under  water  in  Sandusky  Bay,  for  the  purpose 
of  the  erection  thereupon  by  the  said  United  States  of  certain  range 
lights  and  other  structures  in  aid  of  navigation,  as  therein  specified* 
and  described,  is  hereby  approved  and  confironed. 

[10170]  §  2.     That  whenever  the  United  States  desire  to  acquire  How  ijiUted 
title  to  land  belonging  to  the  state,  and  covered  by  navigable  waters  of  fu"  u>  uSd*m"*" 
the  United  States,  within  the  limits  hereof,  for  the  site  of  a  light-house,  Ohio, 
beacon,  or  other  aid  to  navigation,  and  application  is  made  by  a  duly 
authorized  agent  of  the  United  States,  describing  the  site  required  for 
one  of  the  purposes  aforesaid,  then  the  governor  of  the  state  is  author- 
ized and  empowered  to  convey  the  title  to  the  United  States,  and  to 
cede  to  the  said  United  States  jurisdiction  over  the  same :  provided, 
no  single  tract  shall  contain  more  than  twelve  (12)  acres,  and  that  the 
state  shall  retain  concurrent  jurisdiction,  so  far  that  all  process,  civil  or 
criminal,  issuing  under  the  authority  of  the  state,  may  be  executed  by 
the  proper  officers  thereof,  upon  any  person  or  persons  amenable  to 
the  same,  within  the  limits  of  the  land  so  ceded,  in  the  manner  and  tq_ 
like  effect  as  if  this  act  had  never  been  passed. 

§  3.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  give  the  consent  of  the  state  of  Ohio  to  the  acquisition  by  the 
United  ^ates  of  lands  within  this  state,  for  purposes  of  public  improve- 
ment, and  to  exempt  the  same  from  taxes. 

[Passed  and  took  efTcct  April  it,  1876:  73  v.  168.] 

[10171]  §  I .  Be  it  enacted  by  the  General  Assembly  of  the  ^ate  of  Ohio,  Acauisidon  of 
That  the  consent  of  the  state  of  Ohio  is  hereby  given  to  the  ac- men'.  '""""' 
quisition  by  the  government  of  the  United  States,  either  by  pur- 
chase or  condemnation  under  the  laws  of  this  state,  of  the  legal 
title  to  any  tracts  or  parcels  of  land  within  this  state,  not  exceed- 
ing twelve  acres  at  any  one  place,  which,  in  the  judgment  of  the 
proper  officers  of  said  government,  may  be  necessary  for  the  im- 
provement of  the  river  Ohio,  and  to  the  erection  thereon  of  such 
structures,  buildings,  beacons,  and  light  as  may  be  necessary  for  the 
proposed  improvement  under  the  plans  of  the  department  of  engineers 
of  the  United  States.  This  consent  is  given  in  accordance  with  the 
seventeenth  clause  of  the  eighth  section  of  the  first  article  of  the  con- 
stitution of  the  United  States,  and  the  acts  of  congress  in  pursuance 
thereof  made  and  provided. 

[10172]  §  2.     The  lands  so  acquired,  and  the  structures,  improve-  Lands  to  be  ex- 
ments  and  buildings  thereon,  shall  be  forever  exempt  from  taxes  im-  «">p'  ''">"'  •"»*•• 
posed  by  this  state,  or  any  municipal  authorities  under  it. 

[10173]  §  3.     The  right  to  execute  the  civil  and  criminal  process  of  Rjgi,,  of  executioi 
the  state  upon  and  within  the  premises  so  to  be  acquired  by  the  rewrved. 
United  States,  is  hereby  reserved  by  this  state. 
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Am  Ad  Ut  cede  jurisdiction  to  the  United  States  erf  certain  lands  mthecit^ 

cf  Toledo. 

[Pasted  and  took  eflTect  April  9, 1880:  77  v.  139.] 

Be  it  enacted  by  tlu  General  Assembly  of  the  State  of  Ohio, 
'  THat  jurfsdiction  of  the  land  and  the  appurtenances  thereto  which 
may  be  purchased  in  the  city  of  Toledo  for  the  erection  of  a  public 
building  for  the  use  aforesaid,  be  and  is  hereby  ceded  to  the  United 
States  of  America:  provided,  however,  that  all  civil  and  criminal 
]5rocess  issued  under  the  authority  of  said  state,  or  any  ofiicer  thereof, 
may  be  executed  on  said  land,  and  in  said  building  that  may  be  erected 
thereon,  in  the  same  manner  as  if  jurisdiction  had  not  been  ceded  as 
afore.said. 

[10175]  §  4.  That  the  land  above  described,  with  the  s^ipur* 
tenances  and  all  buildings  to  be  erected,  and  other  property  that  may 
be  thereon,  shall  hereafter  be  exempted  from  all  state  and  county  and 
municipal  taxation  and  assessment  whatever,  so  long  as  the  same  shall 
remain  the  (property  of  the  United  States  of  America. 

§  3.  This  act  shall  take  efiect  and  be  in  force  from  and  after  its 
passage. 


Coaaent  given  to 
United  Sutes  to 
purchase  certain 
lands. 


Jatisdiction  ceded 
to  United  States. 


Conditions  of 
«eaaion. 


An  Act  to  grant  Ae  consent  e^  the  state  of  Ohio  to  the  purchase,  by  the 
United  States,  ef  certain  lands  for  the  purpose  of  the  erection  of  court 
^  house,  post-office,  and  other  government  imildif^  at  Columbus,  in  the 
state  of  Ohio,  and  ceding  the  Jurisdiction  over  the  same. 

[Passed  and  took  effect  April  X7,  188a ;  79  v.  133.) 

[10176]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  thtf  consent  of  the  state  of  Ohio  is  hereby  given  to  the  purchase, 
by  the  United  States  of  America,  of  one  or  more  pieces  of  land  situ- 
ated in  the  city  of  Columbus,  not  exceeding  four  acres  in  quantity,  on 
which  to  erect  court  house,  post-office,  and  other  government  build- 
it^  and  appurtenances,  and  the  said  United  States  shall  have,  hold, 
use,  occupy,  and  own  the  said  lands,  when  prurchased,  and  exercise 
jurisdiction  and  control  over  the  same  and  every  part  thereof,  subject 
to  the  restrictions  hereinafter  mentioned. 

[10177]  §  2.  The  jurisdiction  of  the  state  of  Ohio  in  and  over  the 
said  lands  mentioned  in  the  foregoing  section,  when  purchased  by  the 
United  States,  shall  be  and  the  same  is  hereby  ceded  to  the  United 
States,  but  the  jurisdiction  hereby  ceded  shall  continue  no  longer  than 
the  United  States  shall  own  and  occupy  the  said  lands. 

[10178]  §  3.  The  said  consent  is  given  and  the  said  jurisdicdon 
ceded  upon  the  express  condition  that  the  state  of  Ohio  shall  retain 
concurrent  jurisdiction  with  the  United  States,  in  and  over  the  said 
lands,  so  far  as  that  all  civil  process  in  all  cases,  and  such  criminal  or 
other  process  as  may  issue  under  the  laws  or  authority  of  the  state  of 
Ohio,  against  any  pierson  or  persons  charged  with  crimes,  misdemean- 
ors, or  offenses  committed  within  said  state,  including  said  lands,  may 
be  served  and  executed  therein,  in  the  same  way  and  manner  as  if  such 
consent  had  not  been  given  or  jurisdiction  ceded  except  so  far  as  such 
process  may  affect  the  real  or  personal  property  of  the  United  States ; 
and,  also,  upon  the  further  condition  that  all  persons  who  are  now  re- 
siding or  shall  hereafter  reside  upon  said  lands  so  acquired  shall,  sub- 
ject to  the  general  laws  of  this  state,  be  deemed  and  held  to  be  citizens 
of  the  state  of  Ohio,  entitled  to  all  the  privileges,  and  subject  to  all 
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the  liabilities  and  duties  of  citizens  of  this  state;  and  the  taking 
j)ossession  of  said  lands  by  the  United  Staies  shall  be  taken  as  an  ac- 
ceptance on  the  part  of  the  United  States  of  all  the  stipulations  and 
conditions  of  this  act. 

[101791  *5  4.  The  jurisdiction  hereby  ceded  shall  not  rest  [vest]  when  juri«<U'-«jon 
until  the  United  States  shall  have  acquired  the  title  to  said  lands  by  unitetTtKati' 
purchase  or  grant  or  by  lawful  appropriation  under  the  right  of  eminent 
domain ;  and  so  long  as  said  lands  shall  remain  the  property  of  the 
United  States  when  acquired  as  aforesaid,  and  no  longer,  the  same 
shall  be  and  continue  exonerated  from  all  taxes,  assessments,  and  other 
charges  which  may  be  levied  or  imposed  under, the  authority  of  this 
state. 

§  5.     This  act  shall  take  effect  on  its  passage. 

An  Act  ceding  the  jurisdiction  of  the  state  of  Ohio  to  the  United  States  of 
America  over  certain  lands  in  Cincinnati,  purchased,  or  to  be  purchased, 
by  the  United  States. 

(Pa»ed  and  look  effect  February  i«,  1883:  80  v.  37.] 

[10180]  §  I .    Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio.  osMentciTei.  to 
That  the  consent  of  the  state  of  Ohio  is  hereby  given  to  the  purchase  pjrch^certiin 
by  the  United  States  of  America  of  a  certain  tract  of  land  in  the  city  lai>d«. 
of  Cincinnati,  on  the  east  side  of  Kilgour  street,  running  from  Third 
street  to  Pearl  street,  already  acquired,  or  to  be  acquired,  for  the  pur- 
pose of  a  marine  hospital. 

[10181]  §  2.     The  jurisdiction  of  the  state  of  Ohio  in  and  over  the  jurisdiction  cedd 
said  land,  when  purchased  by  the  United  States,  shall  be  and  the  same  '°  "•"•«  sute». 
is  hereby  ceded  to  the  United  States  of  America,  but  the  jurisdiction 
hereby  ceded  shall  continue  no  longer  than  the  said  United  States  shall 
own  said  land. 

S1018S]  §  3.  The  said  consent  is  given  and  the  said  jurisdiction  Condition  of 
ed  uiK>n  the  express  condition,  that  the  state  of  Ohio  shall  retain  "^ 
concurrent  jurisdiction  with  the  United  States  in  and  over  the  said 
land  so  far  as  that  all  civil  process  in  all  cases,  and  such  criminal  and 
other  process  as  may  issue  under  the  law  or  authority  of  the  state  of 
Ohio  against  any  person  charged  with  crimes  or  misdemeanors  com- 
mitted within  said  state,  including  said  land,  may  be  executed  therein 
in  the  same  way  and  manner  as  if  such  consent  had  not  been  given  or 
jurisdiction  ceded,  except  so  far  as  such  process  may  affect  the  real  or 
personal  property  of  the  United  States ;  and  also  upon  the  further  con- 
dition that  all  persons  who  are  now  residing,  or  shall  thereafter  reside 
upon  said  land  so  acquired  shall,  subject  to  the  general  laws  of  the 
state,  be  deemed  and  held  to  be  citizens  of  the  state  of  Ohio,  entitled 
to  all  the  privileges  and  subject  to  all  the  liabilities  and  duties  of  citi- 
zens of  this  state ;  and  provided  that  an  accurate  description  and  plat 
of  said  land,  verified  by  the  oath  of  some  officer  of  the  United  States 
.  having  knowledge  of  the  facts,  shall  be  filed  with  the  governor  of 
Ohio,  and  the  taking  possession  of  said  lan(^by  the  United  States  shall 
be  taken  as  an  acceptance  on  the  part  of  the  United  States  of  all  the 
stipulations  and  conditions  of  this  act. 

[10183]  ^4.     The  jurisdiction  hereby  ceded  shall  not  vest  until  the  when  jurisdiction 
United  States  shall  have  acquired  the  title  to  the  said  land ;  and  so  long  uniied'siiteV?' 
as  the  land  shall  remain  the  property  of  the  United  States,  and  no  Exonerated  from 
longer,  the  same  shall  be  and  continue  exonerated  from  all  taxes,  aiic^xesandasses*. 
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assessments  and  other  charges  which  may  be  levied  or  imposed  under 
the  authority  of  the  state  of  Ohio. 
§  5.     This  act  shall  take  effect  upon  its  passage. 

An  Act  to  give  consent  to  the  purchase  by  the  United  States  of  a  site  for  the 
erection  of  a  public  building  in  Springfield,  Ohio,  and  ceding  jurisdictitm 
over  the  same. 

(Passed  and  took  effect  April  i6,  i8Ss :  81  v.  137.] 

Authoriiing  (101841  Si.     Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 

United  States  to        ,-,,1-         .-''■'  /.     \  r  r^,  •       •      1  1  •  1        r  • 

purchase  land  in     That  the  consent  of  the  state  of  Ohio  is  hereby  given  to  the  [purchase 
Springfield  jjy  jj,g  pj  United  States  of  America,  of  one  or  more  pieces  of  land,  sit- 

uate .in  the  city  of  Springfield,  not  exceeding  one  acre  in  quantity,  on 
which  to  erect  a  public  building  and  appurtenances,  for  the  use  and 
accommodation  of  the  post-office,  internal  revenue  office,  pension  of- 
fice, and  for  other  government  uses;  and  the  said  United  States  shall 
have,  hold,  use,  occupy  and  own  the  said  land,  when  purchased,  and 
exercise  exclusive  jurisdiction  and  control  over  the  same  and  each  and 
every  part  thereof,  subject  to  the  restriction  hereinafter  mentioned. 
Cession  of  jarisdic-  [10186]  §  2.  The  jurisdiction  of  the  state  of  Ohio  in  and  over  the 
tion.  land  mentioned  in  this  act,  .when  purchased  by  the  United  States,  shall 

be  and  the  same  is  hereby  ceded  to  the  United  States,  to  continue  so 
long  and  no  longer  than  the  United  States  shall  own  and  occupy  the 
said  land. 
Conditions  and  [10186]  §  3.     The  Said  conscnt  is  given  and  the  said  jurisdiction 

reservations.  ceded  upon  thc  express  condition  that  the  state  of  Ohio  shall  retain 

concurrent  jurisdiction  with  the  United  States  in  and  over  said  land, 
,  so  far  as  that  all  civil  process  in  all  cases,  and  such  criminal  or  other 

process  as  may  issue  under  the  laws  or  authority  of  the  state  of  Ohio, 
against  any  person  or  persons  charged  with  any  crime,  misdemeanor 
or  ofiense  committed  within  said  state,  including  said  land,  may  be 
served  and  executed  therein  in  the  same  way  and  manner  as  if  such 
consent  had  not  been  given  or  jurisdiction  ceded,  except  so  far  as  such 
process  may  affect  the  real  or  personal  property  of  the  United  States ; 
and  also,  upon  the  further  condition  that  all  persons  who  are  now 
residing  or  shall  hereafter  reside  upon  said  lands  so  acquired,  shall, 
subject  to  the  general  laws  of  this  state,  be  deemed  and  held  to  be 
citizens  of  the  state  of  Ohio,  entitled  to  all  the  privileges,  and  subject 
to  all  the  liabilities  and  duties  of  citizens  of  this  state ;  and  the  taking 
possession  of  said  lands  by  the  United  States  shall  be  taken  and  held 
as  an  acceptance  on  the  part  of  the  United  States  of  all  the  stipula- 
lations,'  conditions  and  terms  of  this  act 
J[o";  "ffecdi.ra"f?om  [10187]  ^  4-  The  jurisdiction  ceded  by  this  act  shall  not  vest  untU 
taxation  of  pry.  {he  United  States  has  acquired  the  title  of  said  lands  by  purchase  or 
erty  pure  ase  .  Qtherwise,  and  so  long  as  said  land  shall  remain  the  property  of  the 
United  States,  and  no  longer,  the  same  shall  be  exonerated  from  all 
taxes,  assessments  and  other  charges  which  may  be  levied  or  imposed 
under  the  authority  of  this  state. 
§  5.     This  act  shall  take'effect  from  its  passage. 
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An  Act  to  grant  the  consent  of  the  state  of  Ohio  to  the  acquisition  by  the 
United  States  of  certain  lands  within  the  state  and  bordering  on  the 
navigable  rivers  tltereof  for  the  purpose  of  constructing  canals,  or  of 
erecting  thereon  dams,  abutments,  locks,  lock-keeper^  dwellings,  offices, 
and  all  necessary  structures  for  t/ie  construction  and  maintenance  of  slack 
water  navigation  on  said  rivers,  and  ceding  jurisdiction  over  the  same,  and 
for  imposing  fines  and  penalties  for  willful  injuries  to  the  grounds,  build- 
ings and  appurtenances  acquired  under  the  provisions  of  this  act. 

[Passed  and  took  efTect  May  a,  1885:  83  v.  azo.] 

[10188]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Consenting  to  the 
That  whenever  the  United  States  shall  make  an  appropriation,  and  by''unitc°d" state"  ' 
shall  be  about  to  begin  the  improvement  of  any  of  the  navigable  ju^jdlctio"''"'*'' 
rivers  within  or  bordering  on  the  state  of  Ohio,  by  mieans  of  locks  and 
permanent  removable  dams,  or  dams  wjth  adjustable  chutes,  or  by 
means  of  a  canal,  the  consent  of  the  state  of  Ohio  is  hereby  given  to 
the  acquisition  by  the  United  States,  by  purchase  or  by  condemnation 
of  any  lands,  buildings,  or  other  property  necessary  for  the  purpose 
of  erecting  thereon  dams,  abutments,  locks,  lock-keepers*  dwellings, 
chutes,  and  other  necessary  structures  for  the  construction  and  mam- 
tenance  of  slack  water  navigation  on  said  rivers,  or  for  the  purpose  of 
constructing  canals  on  the  same,  and  the  said  United  States  shall  have, 
hold,  use  and  occupy  the  said  land  or  lands,  buildings  or  other  prop- 
erty when  purchased  or  acquired,  as  provided  for  by  this  act,  and  shall 
exercise  jurisdiction  and  control  over  the  same ;  but  the  state  of  Ohio 
reserves  the  right  to  execute  process  lawfully  issued  under  its  authority 
within  and  upon  said  grounds,  rivers,  sites  and  canals. 

[10189]  §  2.  That  in  case  of  failure  of  the  United  States  to  agree  condem nation  of 
with  the  owner  or  owners  of  any  such  lands  as  the  United  States  may  "'"=''  '»■"'»• 
deem  necessary  for  the  purpose  named  in  the  first  section  of  this  act, 
it  shall  be  lawful  for  the  United  States  to  apply  for  the  condemnation 
of  such  lan^  by  petition  to  any  judge  of  a  court  of  record  in  or  near- 
est to  the  county  where  the  land  may  be  situated,  either  in  term  time 
or  in  vacation,  notice  of  the  time  and  place  of  such  application  having 
been  first  duly  given  by  publication  for  thirty  days  prior  to  the  day  of 
such  application  in  two  newspapers  of  general  circulation  published  in 
the  county  where  the  land  lies,  or  if  the  owner  or  owners  reside  in  the 
state  of  Ohio  by  personal  service  upon  the  owner  or  owners  of  such 
land  at  least  twenty  days  prior  to  such  application.  And  thereupon  it 
shall  be  lawful  for  such  judge  to  appoint  three  disinterested  freehold- 
ers of  the  county  where  such  lands  lie,  as  commissioners,  and  having 
been  first  duly  sworn  to  well  and  duly  appraise  the  damages  due  the 
owner  or  owners  of  said  land  proposed  to  be  taken,  shall  report  in 
writing  to  the  said  judge  the  amount  of  damages  to  be  paid  to  the 
owner  or  owners  of  said  land,  which  report,  upon  confirmation  by  said 
judge,  shall  be  held  as  final  and  binding  upon  said  owner  or  owners 
of  said  land,  and  upon  the  amount  of  said  damages  being  paid  to  the 
owner  or  owners  of  said  land,  the  title  of  such  land  shall  vest  in  the 
United  States,  and  said  land  shall  be  exempt  from  all  taxes  and  assess- 
ments, so  long  as  it  shall  remain  the  property  of  the  United  States. 

[10190]  §  3.     That   if  any  person   or   persons   shall   willfully  or  Malicious  injury  to 
maliciously  injure  any  of  the  lands,  buildings,  or  other  property  ac-  fierefnund«;''pVn- 
quired  or  held  under  the  provisions  of  this  act,  such  person  or  persons  '''"• 
shall  be  liable  to  a  fine  of  not  less  than  twenty  dollars,  and  to  an  im- 
prisonment not  exceeding  six  months,  or  both,  or  either,  at  the  dis- 
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cretion  of  the  court,  said  offense  to  be  prosecuted  in  any  court  of 
competent  jurisdiction. 

[1U191]  §  4.  And  for  the  purpose  of  enabling  the  United  States  to 
expend  any  sum  of  money  that  is  or  may  hereafter  be  appropriated  by 
Congress  for  the  improvement  of  the  Muskingum  river,  the  state  of 
Ohio  hereby  transfers  and  cedes  to  the  United  States  the  eleven  locks 
aAd  dams  heretofore  constructed  by  said  state  on  said  river  together 
with  all  the  grounds,  canals  and  appurtenances  belonging  to  the  same, 
subject  to  the  provisions  of  the  preceding  sections  6f  this  act,  as  to  the 
jurisdiction  of  the  United  States  over  the  lands  and  buildings  author- 
ized to  be  acquired  and  constructed  by  said  sections,  and  imposing 
penalties  for  injuries  to  said  work  [which]  shall  extend  and  apply  to  the 
said  eleven  locks  and  dams  and  their  appurtenances  hereby  transferred 
and  ceded  to  the  United  States,  but  the  custody  and  ownership  of  said 
Muskingum  river  improvement  shall  remain  in  the  state  of  Ohio,  until 
such  time  as  the  United  States  appropriates  sufficient  money  to  prop- 
erly improve  and  operate- the  same. 

§  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


Anthoruing 
United  States  to 
purchase  land  in 
Uavton  for  public 
building. 
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An  Act  to  give  consent  to  the  purchast,  by  the  Untied  States,  of  a  sUe  for 
tfte  erection  of  a  public  buUding  in  Dayton,  Ohio,  and  ceding  jurisdic- 
tion over  the  same. 

[Passed  and  took  effect  February  n,  18S8:  85  v.  33.] 

[10192]  §  r.  Be  ti  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  consent  of  the  state  of  Ohio  is  hereby  given  to  the  purchase 
by  the  United  States  of  America,  of  one  or  more  pieces  of  land,  situ- 
ate in  the  city  of  Dayton,  Montgomery  county,  Ohio,  not  exceeding 
one  acre  in  quantity,  more  fully  described  as  follows :  Being  situate  at 
the  south-west  corner  of  Main  and  Fifth  streets  in  said  city,  and  being 
a  frontage  of  one  hundred  and  twenty  feet  on  Main  street,  and  ex- 
tending back  by  parallel  lines  one  hundred  and  eighty  feet,  with  a 
frontage  of  one  hundred  and  eighty  fept  on  Fifth  street,''on  which  to 
^rect  a  public  building  and  appurtenances,  for  the  use  and  accommo- 
dation of  the  post-office,  internal  revenue  office,  pension  office,  and 
for  other  government  uses;  and  the  said  United  States  shall  have, 
hold,  use,  occupy  and  own  the  said  land  when  purchased,  and  exercise 
exclusive  jurisdiction  and  control  over  the  same,  and  each  and  every 
part  thereof,  subject  to  the  restriction  hereinafter  mentioned. 

[1019;{]  §  2.  The  jurisdiction  of  the  state  of  Ohio  in  and  over  the 
land  mentioned  in  this  act,  when  purchased  by  the  United  States,  shall 
be  and  the  same  is  hereby  ceded  to  the  United  States,  to  continue  so 
long,  and  no  longer,  than  the  United  States  shall  own  and  occupy  the 
said  land. 

i  10194]  §  3.  The  said  consent  is  given  and  the  said  jurisdiction 
ed  upon  the  express  condition  that  the  state  of  Ohio  shall  retain 
concurrent  jurisdiction  with  the  United  States  in  and  over  said  land, 
so  far  as  that  all  civil  process  in  all  cases,  and  such  criminal  or  other 
process  as  may  issue  under  the  laws  or  authority  of  the  state  of  Ohio, 
against  any  person  or  persons  charged  with  any  crime,  misdemeanor 
or  offense  committed  within  said  state,  including  said  land,  may  be 
served  and  executed  therein  in  the  same  way  and  manner  as  if  such 
consent  had  not  been  given  or  jurisdiction  ceded,  except  so  far  as  such 
process  may  affect  the  real  or  personal  property  of  the  United  States; 
and  also  upon  the  further  condition  that  all,  persons  who  are  now  re- 
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siding,  or  shall  hereafter  reside  upon  said  land  so  acquired,  sh^l,  sub- 
ject to  the  general  laws  of  this  state,  be  deemed  and  held  to  be  citi- 
xens  of  the  statp  of  Ohio,  entitled  to  all  the  pivileges  and  subject  to 
all  the  liabilities  and^ duties  of  citizens  of  this  state;  and  the  taking 
possession  of  said  lands  by  the  United  States  shall  be  taken  and  held 
as  an  acceptance  on  the  part  of  the  United  States  of  all  the  stipula- 
tions, conditions  and  terms  of  this  act. 

[10195]  §  4.     The  jurisdiction  ceded  by  this  act  shall  not  vest  until  Vesting  of  juri»- 
the  United  States  has  acquired  the  title  of  said  lands  by  purchase  or  from  uiiat?on''lf' 
otherwise ;  and  so  long  as  said  land  shall  remain  the  property  of  the  PJ°Pfj'J'  p"" 
United  States,  and  no  longer,  the  same  shall  be  exempted  from  all '  " 
taxes,  assessments  and  other  charges  which  may  be  levied  or  imposed 
under  the  authority  of  this  state. 

§  5.     This  act  shall  take  effect  from  its  passage. 

An  Act  to  give  consent  to  the  purchase,  by  the  United  States,  of  a  site  for 
the  erection  of  a  fish  hatching  house,  on  South  Bass  island,  in  Ottawa 
county,  Ohio,  arid  ceding  jurisdiction  over  the  same. 

[Pa&sed  ana  took  effect  April  lo,  1889 :  86  v.  333.] 

[10196]  §  I.     Be  it  encuted  by  the  General  Assembly  of  the  State  of  Ohio,  Giving  consent  to 
That  the  consent  of  the  state  of  Ohio  is  hereby  given  to  the  purchase,  J};^  ^I'nTted'sutes 
by  the  United  States  of  America,  of  one  or  more  pieces  of  land,  sit-  of » site  for «  fish 
uate  on  the  South  Bass  island,  Ottawa  county,  Ohio,  not  exceeding  bms  island?   *"" 
one  acre  in  quantity,  more  fully  described  as  follows :  being  situate 
upon  the  southeast  shore  of  Peachpoint,  and  commencing  at  a  point 
near  to  the  northwest  corner  of  the  bay ;  and  thence  extending  north- 
eastwardly, a  distance  of  two  hundred  feet,  fronting  upon  the  shore, 
and  extending  back  from  the  front  line,  not  more  than  one  hundred 
and  twenty  feet,  on  which  to  erect  a  public  building  and  appurte- 
nances, for  the  purpose  of  propagating  of  fish,  and  other  government 
uses ;  and  the  said  United  States  shall  have,  hold,  use,  occupy  and  own 
the  said  land  when  purchased,  and  exercise  exclusive  jurisdiction  and 
control  over  the  same,  and  each  and  every  part  thereof,  subject  to  the 
restriction  hereinafter  mentioned. 

[10197]  §  2.     The  jurisdiction  of  the  state  of  Ohio  in  and  over  the  jurUdicdon. 
land  mentioned  in  this  act,  when  purchased  by  the  United  States,  shall 
be  and  the  same  is  hereby  ceded  to  the  United  States,  to  continue  so 
long,  and  no  longer,  than  the  United  States  shall  own  and  occupy  the 
said  land. 

S  10198]  §  3.     The  said  consent  is  given  and  the  said  jurisdiction  Reservation, 
ed  upon  the  express  condition  that  the  state  of  Ohio  shall  retain 
concurrent  jurisdiction  with  the  United  States  in  and  over  said  land, 
so  far  as  that  all  civil  process  in  all  cases,  and  such  criminal  or  other 
process  as  may  issue  under  the  laws  or  authority  of  the  state  of  Ohio,  » 

against  any  person  or  persons  charged  with  any  crime,  misdemeanor 
or  offense  committed  within  said  state,  including  said  land,  may  be 
served  and  executed  therein  in  the  same  way  and  manner  as  if  such 
consent  had  not  been  given  or  jurisdiction  ceded,  except  so  far  as  such 
process  may  affect  the  real  or  personal  property  of  the  United  States  j 
and  also  upon  the  further  condition  that  all  persons  who  are  now  re- 
siding, or  shall  hereafter  reside  upon  said  land  so  acquired,  shall,  sub- 
ject to  the  general  laws  of  this  state,  be  deemed  and  held  to  be  citi- 
zens of  the  state  of  Ohio,  entitled  to  all  the  privileges  and  subject  to 
all  the  liabilities  and  duties  of  citizens  of  this  state ;  and  the  taking 
possession  of  said  lands  by  the  United  States  shall  be  taken  and  held 
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as  an  acceptance  on  the  part  of  the  United  States  of  all  the  stipula- 
tions, conditions  and  terms  of  this  act. 

[10199]  §  4.  The  jurisdiction  ceded  by  this  act  shall  not  vest  until 
the  United  States  has  acquired  the  title  of  said  lands  by  purchase  or 
otherwise ;  and  so  long  as  said  land  shall  remain  the  property  of  the 
United  States,  and  no  longer,  the  same  shall  be  exempted  from  all  taxes, 
assessments  and  other  charges  which  may  be  levied  or  imposed  under 
the  authority  of  this  state. 

§  5.     This  act  shall  take  effect  on  its  passage. 


GMnc  consent  to 
purcljase  by  the 
United  States  of 
a  site  for  a  public 
building  at  Ports- 
mouth. 


[Jurisdiction.] 


[Condition  of 

ces&ion.] 


£  Vesting  of  juris- 
iction.3 


An  Act  to  give  consent  to  the  purchase,  by  the  United  States,  of  a  site  fot 
tfie  erection  of  a  public  building  in  Portsmouth,  Ohio,  and  ceding  ju- 
risdiction over  the  same. 

[Passed  and  toolc  effect  March  13,  1889:  86  v.  2S9.] 

[10200]  §  I .  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
That  the  consent  of  the  state  of  Ohio  is  hereby  given  tp  the  purchase, 
by  the  United  States  of  America,  of  one  or  more  pieces  of  land, 
situate  in  the  city  of  Portsmouth,  Scioto  county,  Ohio,  not  exceeding 
one  acre  in  quantity,  more  fully  described  as  follows :  Being  situate 
on  Chillicothe  street,  between  Sixth  and  Gallia,  having  a  frontage  of 
one  hundred  and  twenty-two  (122)  feet  on  Chillicothe  street,  by  one 
hundred  and  ten  (no)  feet  each  on  Sixth  and  Gallia  streets,  on 
which  to  erect  a  public  building  and  appurtenances,  for  the  use  and 
accommodation  of  the  post-office,  internal  revenue  office,  {>ension 
office,  and  for  other  government  uses;  and  the  said  United  States 
shall  have,  hold,  use,  occupy  and  own  the  said  land,  when  purchased, 
and  exercise  exclusive  jurisdiction  and  control  over  the  same,  and 
each  and  every  part  thereof,  subject  to  the  restrictions  herein  men- 
tioned. 

[10201]  §  2.  The  jurisdiction  of  the  state  of  Ohio,  in  and  over 
the  land  mentioned  in  this  act,  when  purchased  by  the  United  States, 
shall  be  and  the  same  is  hereby  ceded  to  the  United  States,  to  con- 
tinue so  long  and  no  longer,  than  the  United  States  shall  own  and 
occupy  the  said  land. 

[10302]  §  3.  The  said  consent  is  given,  and  the  said  jurisdiction 
ceded,  upon  the  express  condition  that  the  state  of  Ohio  shall  retain 
concurrent  jurisdiction  with  the  United  States,  in  and  over  said  land, 
so  far  as  that  all  civil  process,  in  all  cases,  and  such  criminal  and 
other  process  as  may  issue  under  the  laws  or  authority  of  the  state  of 
Ohio,  against  any  person  or  persons  charged  with  any  crime,  misde- 
meanor or  offense,  committed  within  said  state,  including  said  land, 
may  be  served  and  executed  therein,  in  the  same  way  and  manner 
as  if  such  consent  had  not  been  given,  or  jurisdiction  ceded,  except 
so  far  as  such  process  may  affect  the  real  or  personal  property  of  the 
United  States ;  and  also  upon  the  further  condition  that  all  persons 
who  are  now  residing,  or  shall  hereafter  reside  upon  said  land  so 
acquired,  shall,  subject  to  the  general  laws  of  this  stale,  be  deemed 
and  held  to  be  citizens  of  the  state  of  Ohio,  entitled  to  all  the  privi- 
leges, and  subject  to  all  the  liabilities  and  duties  of  citizens  of  this 
state ;  and  the  taking  possession  of  said  lands  by  the  United  States 
shall  be  taken  and  held  as  an  acceptance,  on  the  part  of  the  United 
States,  of  all  the  stipulations,  conditions  and  terms  of  this  act. 

[10203]  §  4.  The  jurisdiction  ceded  by  this  act  shall  not  vest  un- 
til the  United  States  has  acquired  the  title  of  said  lands  by  purchase 
or  otherwise ;  so  long  as  said  lands  shall  remain  the  property  of  the 
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United  States,  and  no  longer,  the  same  shall  be  exempted  from   all 
taxes,  assessments  and  other  charges  which  may  be  levied  or  imposed  [Taxation.] 
under  the  authority  of  this  state. 
§  5.     This  act  shall  take  effect  from  its  passage. 


CHAPTER  58. 


•WORK-HOUSES. 


Section 

10304.    Oreene  county  may  issue  bonds  for. 


10905. 
10306, 


10307. 

103O3. 


loaio. 

103I1. 
10313. 


Conditions  of  same. 

Funds  to  be  paid  into  city  treasury  of 
Xenia. 

Tax  to  pay  bonds. 

How  expenses  of  work-house  to  be 
met. 

Direction,  management,  etc.,  of  work- 
house. 

Terms  of  directors,  etc. 

Rules  and  regulations. 

Execution  of  sentence ;  fees. 


Section 

10313.  President  of  board;   superintendent, 

salary,  etc.;  guards. 

10314.  Amount  of  credit  to  prisoners  on  fine 

and  costs ;  payment  of  fines,  etc.,  by 
prisoners. 

10315.  *  How  board  to  be  governed  as  to  main- 

tenance, etc. 

10316.  Discharge  of  prisoners. 
Powers  of  superintendent,  guards,  etc. 
Taxes  for  maintenance  of  work-house. 
Employment  of  prisoners. 
Clerk  uf  board  of  directors;  salary. 


10317. 

I03l8. 

10319. 

10330. 


An  Act  to  authorize  the  commissioners  of  Greene  county  to  issue  bonds,  and 
for  the  government  of  the  work-lwuse. 

[Passed  and  took  effect  March  10,  1886:  83  v,  265.I 

Whereas,  The  commissioners  of  Greene  county,  in  the  year  1882, 
united  with  the  city  of  Xenia,  in  said  county,  in  the  erection  of  a 
work-house  in  said  city  for  the  joint  use  of  said  county  and  city,  and  ; 
the  said  city  of  Xeni'a,  understanding  that  the  agreement  between  the 
city  and  county  being  for  the  erection,  management  and  maintenance 
of  said  work-house,  so  entered  on  the  minutes  of  said  city,  and  the 
commissioners  understanding  that  they  were  to  join  only  in  the 
erection  of  said  work-house  so  entered  upon  the  minutes  of  the  com- 
missioners of  said  county,  and  the  said  city  of  Xenia  hiJving  paid  into 
the  work-house  fund  the  full  amount  of  the  city's  share  of  expenses 
incurred  by  the  board  of  directors  of  said  work-house  in  the  improve- 
ment of  said  work-house,  and  for  the  care  of  prisoners  therein  con- 
fined, and  the  commissioners  being  desirous  of  paying  the  amount  due 
from  said  county  as  its  share  of  improvement  of  said  work-house  and 
maintenance  of  the  prisoners  therein  confined,  and  of  taking  part  in 
the  management  and  maintenance  in  the  future ;  therefore, 

[10:J04j  §1.     Be  it  enactedby  the  General  Assembly  of  the  State  of  Ohio,  [Greene  countv 
That  for  the  purpose  of  raising  money  to  discharge  said  obligation,  fof'J,o'jJ.h^„  ? 
the  commissioners  of  Greene  county  are  hereby  authorized,  em- 
powered, and  required  to  issue  and  sell  forthwith,  at  public  or  private 
sale,  the  bonds  of  said  county,  not  exceeding  in  amount  three  thou- 
sand dollars  ($3,000.00). 

[10205]  §  2.     Said  bonds  shall  be  of  such  denominations  as  the  [Conditions  of 
commissioners  shall  deem  proper ;  shall  'run  any  length  of  time  not  »'^*-] 
exceeding  five  years ;  shall  bear  interest  not  exceeding  six  per  cent, 
per  annum,  payable  annually,  and  shall  be  sold  at  not  less  than  par. 

J[10206]  §3.     When  any  bonds  are  sold  under  the  provisions  of 'IFundsiobepai* 
this  act  by  said  commissioners,  the  money  arising  therefrom  shall  be  S'xeniao"*'"' 
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work-house  to  be 
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paid  into  thte  IKasuiy  of  the  city  of  X«n>a  to  the  credit  of  the  work- 
tioifse  fund,  and  shall  be  expended  <60  far  z&  necessary  for  the  pur- 
pose of  satisfying  the  obligations  incurred  by  said  board,  and  retnain- 
ing  unpaid  for  the  reason  of  the  failure  of  «aid  county  to  pay  the 
amount  due  as  its  share  of  said  expenses. 

[10207]  §  4.  Said  commissioners  are  hereby  authorized  to  levy  a 
tax,  if  necessary,  on  all  the  taxable  property  of  said  county,  for  the 
purpose  of  paying  the  bonds  and  interest  issued  under  the  provisions 
of  this  act,  which  tax  shall  be  apportioned  in  each  year  to  the  num- 
ber of  years  said  bonds  are  to  run  ;  provided,  that  such  levies  shall  be 
made  as  that  the  property  in  said  city  shall  not  be  taxed  to  pay  any 
part  of  said  amount. 

[10"208]  §  5.  The  county  commissioners  shall  defray  the  expenses 
of  said  work-house  out  of  the  county  treasury,  incurred  on  account 
of  committals  thereto  of  persons  charged  with  offenses  under  the  stat- 
utes of  Ohio,  and  of  violations  of  ordinances  of  the  towns  and  vil- 
lages in  said  county  other  than  the  city  of  Xenia ;  and  the  city  of 
Xenia  shall  defray  the  expenses  incurred  on  account  of  committals 
thereto  for  violations  of  the  ordinances  of  said  city ;  and  the  general 
expense  of  said  work-house  shall  be  apportioned  between  said  county 
and  said  city  according  to  such  committals,  and  payments  shall  be 
made  quarterly,  by  the  county,  on  the  ist  Monday  of  March,  June, 
September  and  December,  and  shall  be  verified  under  oath  by  the 
clerk  of  said  board ;  and  the  payment  shall  be  made  by  said  city  out 
of  the  work-house  fund  on  the  allowance  of  said  board,  and  the  coun- 
cil of  said  city  on  orders  signed  by  the  president  of  the  council  and 
the  city  clerk. 

[10309]  §  6.  The  direction,  management  and  control  of  said 
work-house,  and  the  maintenance  and  care  of  convicts  therein,  shall 
be  vested  in  a  board  of  five  directors,  who  shall  be  called  the  board 
of  work-house  directors ;  and  such  directors  shall  be  freehold  electors 
of  said  county. 

[10210]  §  7.  The  term  of  the  present  board  of  work-house  di- 
rectors shall  expire  and  cease  on  the  second  Monday  of  April,  a.  d. 
1886,  and  the  terms  of  the  members  thereof,  hereafter  appointed, 
shall  be  for  the  term  of  five  years,  except  the  first  appointment  The 
judge  of  the  court  of  common  pleas  of  said  county  shall  on  said  sec- 
ond Monday  of  April,  a.  d.  i886,  appoint  one  member  of  said  board 
for  the  term  of  five  years,  and  the  commissioners  of  said  county  shall 
appoint  two  members  of  said  board,  one  for  four  years,  and  one  for 
two  years,  and  the  mayor  of  said  city  shall  appoint,  by  the  approval 
of  council,  two  members  of  said  board,  one  for  three  years,  and  one 
for  one  year,  and  as  such  terms  expire  the  mayor  of  said  city,  the 
county  commissioners,  and  judge  of  said  court,  shall  make  appoint- 
ments for  the  full  term  of  five  years,  to  fill  such  vacancies,  and  any 
vacancy  occurring  in  any  of  said  terms,  shall  be  filled  by  appointment 
of  the  officer  originally  making  such  appointment. 

20211]  §  8.  The  board  of  directors  of  said  work-house  shall 
e  and  establish  rules  and  regulations  for  the  governing  of  said 
work-house,  and  a  person  sentenced  to  said  work-house  shall  be  re- 
ceived therein,  and  shall  be  there  kept  and  confined  at  labor,  and 
shall  be  subject  to  the  rules,  regulations  and  discipline  thereof, 
until  the  expiration  of  his  sentence  or  he  be  discharged  according  to 
law. 

[10213]  §  9.  The  officer  having  the  execution  of  the  final  sentence 
of  any  court,  magistrate  or  mayor,  shall  cause  the  convict  to  be  con- 
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veyed  to  the  work-house  as  sooi>  as  practicable  after  the  sentence  is 
proDounced ;  and  all  officers  shall  b«  paid  the  fees  allowed  therefor  by 
law  for  similar  services  in  other  cases ;  such  fees  to  be  paid»  when  the 
sentence  is  for  a  State  offense,  out  of  the  county  treasury,  and  for  a 
violation  of  an  ordinance,  out  of  the  corporation  treasury  from  which 
such  committal  was  made. 

[10213]  §  lo.     The  board  of  directors  shall  elect  one  of  their  num-  rPresidem  of 
ber  as  president  of  said  boaird,  who  shall  preside  over  their  meetings,  ttnd^fH^S?^" 
and  shall  hold  his  office  for  one  year ;  and  shall  elect  a  superintend-  '"■•  «iia»<»»«> 
ent  of  said  work-house,  who  diall  have  charge  of  said  work-house, 
and  the  premises  connected  therewith,,  and  shall  oversee  the  work  of 
the  convicts  according  to  the  rules  and  regulations  of  said  work-house. 
He  shall  reside  in  said  work-house  and  receive  a  sakry  not  exceeding 
forty  dollars  per  month,  and  his  fuel  and  gas,  and  shall  receive  any 
sum  not  exceeding  forty  cents  per  day  for  board  for  each  prisoner 
confined  therein,  and  shall  hf^  his  office  at  the  pleasure  of  the  board 
Such  additional  guards  may  be  provided  from  time  to  time  as  the 
board  may  deem  proper  foe  safety,  and  to  eofotce  the  discipline  of 
said  work-house. 

[103141  §  11-     When  a  person  is  committed  to  said  work-house  in  [Amount  of  credit 
default  of  payment  of  a  fine,  penalty  or  costs,  he  shall  be  allowed  the  l^Sc«t*"iiS5-'°* 
sum  of  sixty  cents  per  day  .credit  on  such  fire  and  costs,  for  each  day  mem  of,  etc.,  by 
he  is  confined  in  said  work-house,  and  obeys  the  orders,  rules  and  p"""'"! 
regulations  thereof;  and  the  directors  shall  make  such  rules  as  they 
deem  proper  to  credit  prisoners  with  time  for  good  behavior  while 
confined  therein. 

If  a  person  confined  therein  pay,  in  whole  or  in  part,  the  fine  and 
costs  assessed  against  him,  the  superintendent  oT  said  work-house 
shall  receive  the  sam? ;  and  if  the  amount  so  paid  is  sufficient  to  pay 
amount  due  on  the  fine  and  costs  assessed,  shall  discharge  the  prisoner 
and  remit  the  same  forthwith  to  the  treasurer  of  said  county  when 
committed  by  an  officer  other  than  the  mayor  of  the  city  of  Xenia; 
in  all  other  cases  he  shall  pay  the  same  to  the  mayor,  taking  duplicate 
receipts  therefor  in  all  cases,  one  of  which  he  shall  deposit  with  the  j 

clerk  of  said  board ;  but  no  person  committed  or  held  in  default  of 
fine  or  costs  of  any  prosecution  shall  be  released  under  the  laws  pro- 
viding for  relief  of  insolvent  debtors. 

[1031&J  %  12.  The  board  shall  have  the  same  powers,  perform  the  [How  bo»rd  to  be 
same  duties,  and  be  governed  by  the  same  regulations,  as  far  as  ap-  |,atatenBn«.'ete.l 
plicable,  in  the  maintenance,  erection  or  enlargement  of  any  building 
or  shops,  for  work  purposes,  or  in  making  any  addition  thereto,  or  in 
the  improvement  or  management  of  the  grounds  therewith  connected, 
and  in  the  management  of  the  affairs  thereof,  and  in  care  of  com^icts 
therein,  as  are  conferred  upon,  and  required  of,  the  boafd  of  directors 
of  houses  of  refuge  and  correction  as  provided  by  law,  and  in  all  cases 
not  provided  for  in  this  act,  the  laws  governing  similar  institutions 
shall  govern. 

[10il6]  §  13.     The  board  shall  have  power  to  discharge,  foi  good  tDischarBcof  pri» 
and  sufficient  cause,,a  person  committed  to  such  work-house,  but  a  """''■■' 
record  of  all  such  discharges  shall  be  kept  and  reported  to  the  coun- 
cil of  said  city  and  the  commissioners  of  said  county,  in  the  annual 
report  of  the  board,  with  a  brief  statement  of  the  reasons  therefor. 

[10217]  §  14.     The  superintendent,  assistant  superintendent  and  j^cndcn"  gcSdli 
guards  of  the  work-house,  shall  have  such  powers  as  policemen  as  eic.j 
may  be  necessary  for  the  proper  performance  of  the  duties  of  their 
position. 


Digitized  by 


Google 


Pt.  V,  Ch.  58 


2588 

WORK-HOUSES. 


10218-10220 


[Taxes  for  mainte- 
nance of  work- 
house. I 


[10218]  §  15-  The  commissioners  of  said  county  shall  levy  a  tax. 
for  the  purpose  of  meeting  the  county's  share  of  the  expense  of  main- 
taining such  work'house  on  all  the  taxable  property  in  the  county,  not 
in  the  city  of  Xenia ;  and  the  council  of  said  city  shall  levy  a  tax  on 
all  the  taxable  property  of  said  city  of  Xenia  to  meet  the  city's  share 
of  maintaining  said  work-house,  which  amount  so  raised  shall  be 
credited  to  the  work-house  fund  of  said  city. 

[10219]  §  i6.  The  board  of  directors  shall  have  power  to  pur- 
chase material  to  employ  the  convicts  at  labor,  and  shall  sell  the 
products  thereof  at  the  best  price  possible,  and  the  money  arising 
from  such  sales  shall  be  placed  to  the  credit  of  the  work-house  fund. 

[10220]  §  17.  The  clerk  of  the  city  of  Xenia  shall  be  the  clerk  of 
irectors;  salary]  Said  board,  and  shall  keep  the  records  of  said  board  and  the  books  of 
said  work-house,  and  make  out  all  the  reports  required  by  law^and 
such  others  as  the  board  may  direct,  andj  shall  receive  for  such 
services  the  sum  of  ten  dollars  per  month,  payable  out  of  the  work- 
house fund. 

§  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 
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APPENDIX  TO  VOLUME  II. 


Giving  the  history  of  §§  4947  to  7438  of  the  Revised  Statutes,  and  of  all  living  laws 
as  in  force  January  1,  1890  (being  §§4947  to  10220  of  this  edition),  showing  which  of 
these  sections  have  been  amended,  repealed,  supplemented,  etc.,  by  the  legislature; 
or  construed,  ietc.,  by  the  Supreme  or  Circuit  Courts,  previous  to  January  1,  1890. 

For  subsequent  history,  etc,  see  Supplement  hereto,  at  end  of  this  volume. 

N.   B. — Each  of  said  sections,  as  amended,  etc.,  is  inserted  in   this  volume  in  its 
proper  place. 


KXPE.AMATIOH.— The  blaok-laced  figare*  at  the  he(;lniiln(  of  paragraph*  show  the  nambers  of  tho 
aeetlong  of  the  Revised  Statute*  which  have  been  amended,  repealed,  eto.,  and  whleh,  tor  tU*  or 
any  other  rekaon,  are  here  annotated  or  otherwi*e  dl*oa*(ed. 


1886,  83  V.   74;   In 
"lunatic"  changed 

§§  1,  23,  720,  ]53fi, 
2.  5913,  6302,  6794, 


4947.  Amended  April  14. 
fourth  line,  "insane"  and 
to  "  of  unsound  mind." 

For  kindred  provision.",  see 

2730.  2860,  3259,  44 J8.  451 

Revised  Statutes. 
For  interpretation  of  words  in  other  sections,  see 

under  kindred  provisions,  above,  also  under 

8  2485.  / 

4948.  Plending  construed,  how.  Crooks  v. 
Finney,  39  ().  S.  57;  Robinson  v.  Greenville, 
42  O.  S.  025.  See  also  Williams  v.  Church,  1  O. 
S.  478;  State  v.  Cuttinjr,  2  0.  S.  1 ;  \Vhit«  v. 
Gates,  42  0.  S.  109;  McCuidvv.  Bnughman,  43 
O.  S.  78;  Loudermaon  v.  .ludy,  2  0.  C.  C.  351. 
Cited  in  Meisse  V.  McCoy,  17  O.  S.  22').  How 
in  criminal  cases.  McHugh  v.  State,  42  0.  S. 
154.  See  also  Hall  v.  State,  20  O.  7,  and  in  the 
criminal  code. 

4961.  As  to  notices,  etc..  in  Sunday  paper. 
Hastings  v.  Columbus,  42  O.  S.  585. 

4954.  Process  bonring  te.ste,  thus :  "  Witness  my 
signature  and  the  seal  of  our  said  court  of 
common  pleas,  this  8th  day  of  December,  1S4I. 
A.  B.,  Deputy  Clerk,"  is  good.  Chapin  v.  Alli- 
son, 15  0.  566. 

4956.  General  provisions  relating  to  procedure 
npply  to  dower.     Cony  v.  Lamb,  45  O.  S.  390. 

4967.  [51  V.  57,  §  3i)4;  S.  &  C.  1034]  Amended 
April  8,  1881.  78  v.  108.     Amended  April  15, 


1882,  79  V.  llSk;  materially  added  to.    Amend- 
ed  April  2,  1889,  86  v.  174. 
4960.     Paper  is  "  filed  "  when  received  by  him. 
Kingw.  Penn,43  0.  S.  67. 

4962.  The  overruling  of  a  motion  for  a  new 
trial  must  appear  on  the  journal  of  the  court. 
Windhorst  v.  Wilhelms,  1  0.  C.  C.  28,  30. 

4963.  Alimony  allowed  at  chambers  a  final 
order;  signature  of  judge  not  essentiaL  King 
B.  Kinjr,  3S  0.  S.  370. 

4967.  Whore  the  sheriff  has  been  amerced  for 
failurp  to  make  the  money  on  execution  and 
pays  the  judgment,  or  where  he  pays  the  judg- 
ment to  nvoid  amercement,  he  has  such  an  in- 
terest under  g  5600  as  to  disqualify  him  from 
executing  process.  Murphy  v.  Swadener,  33 
O.  .S.  85. 

4969.  [51  V.  57.8  593:  S.  &C.  1130.]  Amended 
February  2S,  188i,  79  v.  15.  Amended  Febru- 
ary 7,  1885,  82  V.  31 ;  materially  changed.  Pro- 
visions of  81  V.  168,  §  449a,  incorporated 
herein. 

497L  The  word  "  suit,"  as  us^  in  various  sec- 
tii)ns,  held  to  be  synonymous  with  "action." 
Kennedy  v.  Thompson,  3  0.  C.  C.  446.  Dis- 
tinction "between  law  and  equity  is  abolished 
at  least  in  name  and  form.  Klonne  v.  Brad- 
street,  7  O.  S.  322,3-25;  Culver  ».  Rodgers,  33 
O.  S.  637. 
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Chap.  8  (gg  4074-4992).  As  to  trusts  and  the 
running  of  the  statute,  see  Bierce  v.  Pierce,  15 
O.  530.  Time  does  not  run  while  the  legal  title 
is  in  the  government.  Duke  ti.  Massie,  16  0. 
34.  Apatent  issued  in  the  name  of  a  deceased 
person,  and  made  valid  by  subsequent  act  of 
congress,  the  statute  begins  to  run  from  the 
latter,  and  not  the  former  date.  Wood  v.  Fer- 
guson, 7  O.  S.  288.  The  possession  of  mort- 
gagor or  his  privies,  continuing  in  the  occu- 
pancy of  the  mortgaged  premises,  is  not  adverse 
to  the  mortgagee.  Lapse  of  time  mu.st  be 
pleaded  to  be  a  bar  to  an  action;  if  relied  on 
merely  as  an  evidence  of  the  payment  of  the 
debt,  the  presumption  of  payment  may  be  re- 
butted. The  statute  or  presumption  of  pay- 
ment, while  available  as  a  defense,  can  not  be 
used  as  a  weapon  of  attack.  Allen  v.  Everly, 
24  0.  S.  97.  Actions  accruing  outside  of  the 
state,  and  not  limited  by  the  law  of  the' place 
where  they  accrued,  or  limited  thereby  to 
longer  periods  than  by  our  statutes,  are  gov- 
erned by  our  statutes.  Pinney  v.  Cummings, 
2tj  0.  .S.  46.  Provisions  of,  not  retroactive,  do 
not  apply  to  judgments  rendered  at  time  of 
passage.  Lafferty  v.  Shinn,  38  0.  .S.  46.  Death 
of  ancestor  does  not  stop  statute  running  as 
against  the  heir.  Bartlow  v.  Einnar4,  38  0.  S. 
373  See  also  McKwing  v.  .Tames,  36  O.  S.  152; 
Williams  ».  Pomeroy  Coal  Co.,  37  O.  S.  583. 

4974  For  kindred  provisions,  see  g§  79,  1539, 
1542,  Revised  Statutes. 

Continuing  trust,  when  barred.  Carpenter  v. 
Canal  Co.,  35  0.  S.  .W;  Oxford  Tp.  v.  Columbia, 
38  O.  S.  37.  Legacy  in  annual  installments  not 
continuing  trust.  Yearly  v.  Long,  40  0.  S.  27. 
The  receipt  of  money  by  an  attorney  which  it 
is  his  duty  to  pay  over  to  hi.s  client  is  not  a 
"continuing  and  subsisting  trust."  In  the 
absence  of  fraud  the  statute  begins  to  run  from 
the  (late  of  collection.  Douglas  v.  Corrv,  46  0. 
S.  000. 

4975.  For  kindred  provisions,  see  §  5144. 
Action  for  wrongfully  causing  death  abates  with 

death  of  wrong-doer.  Russell  v.  Sunbury,  37 
O.  S.  37i  "Injury  to  personal  property  de- 
fined.    Wolf  V.  Wall.  40  0.  S.  HI. 

4976.  For  kindred  provisions,  see  gg  3276,  3283, 
4378,  5157  51.58,  .i309,  5.S30,  5363,  6368,  5752, 
5848,  6866  60'.I7,  609.S,  6113,  6115,  6120-6126, 
6139,  6599,  6723,  67^9,  Revised  Statutes. 

No  election  as  to  bar  of  statute.  R.  R.  Co.  v. 
Mowatt,  35  O.  S.  284. 

4977.  [51  V.  57,  8  9;  S.  &  C.  944.]  Amended 
April  16,  1880,  77  v.  .303;  limitation  changed 
where  legal  title  remained  in  United  States  or 
in  Ohio.  Amended  April  14,1886,83  v.  74; 
"lands,  tenements,  and  hereditaments"  now 
changed  to  "  real  estate:  "  otherwise  reads  as  in 
Revised  Statutes  of  1880.  Amended  April  15. 
1889,  86  V.  300. 

As  to  right  to  redeem  mortgaged  premises,  ad- 
verse possession,  etc.,  as  against  mortgagee. 
Robinson  v.  Fife,  3  O.  S.  551. 

An  agreement  to  submit  question  of  boundary  to 
arbitration  defeats  the  operation  of  statute  of 


limitations.  Hunt  v.  Guilford,  4  O.  310.  Pos- 
session of  land  before  patented  can  not  be  re- 
garded as  adverse  to  the  government,  and  pro- 
tected by  the  statute  of  limitations.  Wallace 
V.  Miner,  6  O.  367.  Undisturbed  possession  for 
21  years  is  no  bar  as  against  title  under  tax 
sale  within  that  period.  Monroe  v.  Doe,  7  C,  1 
pt.,  262.  The  statute  of  limitations  is  available 
to  protect  the  possession  of  one  who  enters 
without  color  or  title.  Paine  v.  Skinner,  8  0. 
159.  An  encroachment  upon  a  highway  regu- 
larly laid  out  and  established,  by  putting  out  a 
fence  or  planting  a  hedge  within  the  legal 
limits  of  the  road,  does  not  constitute  such  ad- 
verse possession  as  will  confer  title.  McClel- 
land V.  Miller,  28  O.  S.  4.S8.  Equity  foUowed 
the  law  as  to  time  required  to  bar  a  mortgagor's 
right  to  redeem.    Clark  v.  Potter,  32  O.  S.  49. 

As  to  tenants  in  common.  Young  v.  Heffner, 
36  O.  S.  232.  As  to  tenant  by  curtesy.  £ot- 
tenbrook  v.  Cracraft,  36  O.  8.  685.  As  to 
trustees  of  township  not  exempt.  Oxford  Tp. 
V.  Columbia,  38  O.  S.  87.  As  to  railroad  com- 
panies. R.  R.  Co.  V.  Hambleton.  40  O.  S.  496. 
An  amendment  to  plaintiff's  petition,  bringing 
in  omitted  lands  as  to  which  the  statute  has  run 
since  suit  commenced,  will  not  relate  back  so 
as  to  defeat  the  plea  of  the  statute  as  to  such 
lands.     Hills  v.  Ludwig,  46  O.  S.  000. 

4978.  [51  V.  67,  §  10;  8.  &  C.  946.]  Amended 
April  14,  1886,  83  v.  74;  materially  changed. 

For  kindred  provisions,  see  gg.3136,  4986. 

Where  one  party  to  a  writ  of  error  is  within 
the  saving  clause  of  the  statute  of  limitations, 
the  case  is  saved  to  all  the  parties,  3  0.  49. 
When  time  begins  to  run  against  the  ancestor, 
it  continues  to  run  against  the  heir.  Granger 
V.  Granger,  6  O.  36;  Williams  v.  Reformed 
Church,  1  0.  S.  478;  Bartlow  v.  Kinnard, 
38  O.  S.  373.  An  infant  against  whom  a  judg- 
ment has  been  wrongfully  taken,  may  show 
cause  against  it  before  arriving  at  full  age,  and 
is  bound  by  the  restlt  if  he  institute  such  pro- 
ceeding. Where  a  married  woman  brings  suit 
against  her  trustee  to  enforce  the  trust,  or  for 
maladministration,  she  is  concluded  by  tlie 
judgment.  Rammelsberg  v.  Mitchell,  29  O.  S. 
22.  Age  of  majority  of  females  at  which  time 
the  statute  will  begin  to  run  is  18  years.  Slater 
V.  Cave,  3  O.  S.  80. 

Assignee  of  married  woman ;  when  statute  b^ns 
to  run.  Simmerson  v.  Tennery,  37  O.  S.  390. 
Statute  does  not  run  against  married  woman. 
Hurlbiit  V.  Wade,  40  O.  S.  603.  The  provisiont 
of  §  4996  do  not  repeal  the  savings  of  this  sec- 
lion  as  to  married  women.  Ashley  v.  Rock- 
well. 43  0.  S.  386. 

4979  et  seq..  Extend  to  equitable  as  well  as 
legal  cases.  Carpenter  v.  Canal  Co  ,  35  O.  S. 
307.  The  rendition  of  a  judgment  fixing  the 
annual  value  of  a  widow's  dower,  and  directing  j 
the  sale  of  real  estate  sulject  thereto,  is  not 
the  "accruing"  of  a  cause  of  action,  and  the 
statute  of  limitation  does  not  apply  to  an  action 
founded  on  such  judgment.  Soniml  v.  Schiml. 
4  0.  C.  C.  38.     . 
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4980.  Assignee  of  married  woman  against  bus- 
baud;  barred,  wlien.  Simmerson  «.  Tennery,  37 
O.  S.  390.  Assignee  of  slock,  etc.,  statute  be- 
gins to  run,  when.  R.  li.  Co.  ti.  Fink,  41  O.  S. 
321;  Emmitt  v.  Brophy,  42  0.  S.  82. 

4981.  A  legacy  is  an  equitable  charge,  and  is 
barred  in  six  years.  Yearly  v.  Long,  4()  O.  S. 
27.  Au,action  for  services  and  advances  barred 
in  six  years.  O'Connor  v.  Smith,  40  0  S.  214. 
See  also  Hurlbut;i).  Wade,  40  O.  S  603. 

Action  to  enforce  individual  liability  of  stock- 
bolder  barred  in  six  years.  Hawkins  v.  Fur- 
nace Co.,  40  0.  S.  507.  Recovery  for  injuries 
to  a  bridge;  time  begins  to  run  until  the  com- 
plete restoration  of  the  bridge  by  the  commis- 
sioners. Perry  Co.  v.  R.  R.  Co.,  43  0.  S.  451. 
Action  against  railway  for  iiyury  to  animals 
barred  in  six  years.  Seymour  v.  R.  R.  Co.,  44 
O.  S.  12 

4882.  [51  V.  67,  §  15,  S.  &  C.  94.S.]  Amended 
April  14,  1884,  81  v.  210;  provision  introduced 
as  to  trespass  under  ground,  in  mines,  etc. 

Statute  of  limitation  commences  to  run  as  soon 
as  the  injurious  act  complained  of  is  perpe- 
trated, although  tlie  actual  injury  is  subsequent 
and  could  not  immediately  operate.  Kerns  v. 
Schoonmaker,  4  O.  331.  As  to  statute  running 
against  trustees,  in  relief  sought  on  the  ground 
of  fraud.     Piatt  v.  Longworth,  27  O.  S.  159. 

See  R.  R.  Co.  v.  Mowatt,  35  0.  S.  284.  In  case  of 
fraud,  action  accrues  upon  discovery.  Car- 
penter V.  Canal  Co.,  35  O.  S.  307.  As  to  ruilroad 
companies,  R.  R.  Co.  v.  Hambleton,  40  O.  S. 
496.  Action  for  diverting  stream;  statute  of 
limitations.  Valley  R.  R.  Co.  v.  Franz,  43  O.  8. 
623.  See  Seymour  w.  R.  R,  Co.,  44  O.  S.  12, 
supra.  An  action  under  §  6134  is  ex  delicto, 
and  barred  in  four  years.  Alston  v.  R.  R.  Co., 
2  0.  C.  C.  45. 

4984.  Action  upon  treasurer's  bond  for  receiv- 
ing out  of  treasury  allowance  other  than  pro- 
vided by  law;  the  limitations  as  to  official 
bonds  govern.     State  v.  Kelly,  32  O.  S.  421. 

4985.  Suits  by  and  against  partners  barred  in 
ten  years.     Hawkins  t>.  Lasley,  40  O.  S.  37. 

See  Swan  v.  Shahan,  I  O.  C.  C.  216,  228. 

4988.  [51  V.  57,  g  19;  S.  &  C.  949.]  Amended 
March  26,  1883,  80  v.  77;  material  addition,  re- 
lating to  married  women.  Amended  April  14, 
1886,  83  v.  74;  "twenty-one  years,  a  married 
woman,  insane,"  changed  to  "minority,  of  un- 
sound mind;  "  in  last  line  "  chapter"  changed 
to  "subdivision;"  otherwise  reads  as  in  Re- 
vised Statutes  of  1880. 

See  Rammelsberg  v.  Mitchell,  29  O.  S.  22,  under 
§4978. 

Evidences  of  coverture  to  save  action ;  when  two 
years  limitation  of  corporation  applies.  R.  R. 
Co.  V.  Cobb,  35  O.  S.  94.  Assignee  of  married 
woman.  Simmerson  t>.  Tennery,  37  O.  S.  390. 
Statute  does  not  run  against  married  woman. 
Hurlbut  V.  Wade,  40  0.  S.  603.  See  cases  un- 
der g§  4978,  4996,  herein. 

4987.  When  proceedings  in  error  commenced. 
Bow  in  V.  Bowen,  30  O.  S.  312.  Not  united  in 
interest.    Moore  v.  Chittenden,  39  0.  S.  563. 


As  to  disallowed  claim,  see  Pollock  v.  Pollock, 
2  O.  C.  C.  140,  141. 

4988.  Service  by  publication  in  attachment,  no 
time  fixed.     Bacber  v.  Sbawban,  41  0.  S.  371. 

It  is  not  sufficient  service  to  leave  a  summons  at 
the  "place  of  business"  of  defendant;  such 
service  will  not  commence  an  action.  Lam- 
bert V.  Sanople.  25  O.  S.  336.  As  to  disallowed 
claim,  see  Pollock  v.  Pollock,  2  0.  C.  C.  140, 141. 

4989.  When  time  begins  to  run  against  the  an-^ 
cestor,  it  continues  to  run  against  the  heir. 
Granger  v.  Granger,  6  0.  35.  I  n  former  stat- 
utes, "  beyond  sea"  construed  to  mean  beyond 
state.  West  v.  Hymer,  7  O.,  2  pt.,  235;  Rich- 
ardson V.  Richardson,  6  0. 125.  See  also  under 
8  4978. 

4992.  Payments  upon  a  joint  and  several  note 
made  within  fiTteen  years,  but  not  showing  by 
whom  made;  a  petition  upon  such  a  note 
does  not  sh^w  a  statutory  bar  in  favor  of  any 
of  the  defendants.  Vore  v.  Woodford,  29  O. 
S.  245. 

A  credit  upon  account  after  the  cause  of  action 
is  barred  will  not  be  treated  as  part  payment 
unless  shown  to  have  been  so  intended  by  the 
parties.  Kaufiman  v.  Broughton,  31  O.  S.  424; 
Watts  V.  Shewell,  31  O.  S.  331. 

Payment  by  principal,  effect  upon  surety.  Gliok 
V.  Crist,  37  O.  S.  388.  Action  brought  on 
original  promise,  petition  averring  acknowledg- 
ment of  indebiedfness  is  good.  Coffin  v.  Secor, 
41)  O.  S.  637. 

4993.  A  sister  state  may  6ue  in  Ohio  courts, 
Spencer  v.  Brockway,  1  O.  259.  A  part  owner 
of  a  vessel  in  whose  name  insurance  has  been 
taken  out  for  the  benefit  of  all  the  owners,  be> 
comes  a  trustee  for  them  and  may  sue  on  thv 
policy  in  his  own  name.  Knight  v.  Ins.  Co., 
26  O.  S.  664. 

One  to  whom  a  judgment  upon  garnishee  yrocew 
has  been  assigned  may^bring  an  action  iii  his 
own  name.     Whitman  v.  Keith,  18  O.  S.  134. 

Power  of  attorney  attached  to  se&led  note. 
Clement  v.  Hull,  35  0.  S.  141.  As  to  right  of 
bankrupt  to  bring  suit  in  his  o.rn  name  on 
claim  assigned,  see  Buckingha'.n  v.  Bucking- 
Jiam,  36  O.  S.  68.  Set-off  of  judjrnient  against 
judgment.  Diehl  v.  Friestev,  37  O.  S.  473. 
Legatee  may  sue  on  adaiinistrator's  bond. 
Mighton  w.  Dawson,  38  O.  S.  650.  Action  by 
guardian.  Gard  ».  Neff.  390.  S.  607.  Assignee 
of  reversion.  Smith  t.  Harrison,  42  O.  S.  180. 
Applies  to  negotiable  paper,  construed  how. 
0.-*born  i>.  McClellaud,  43  O.  S.  284. 

4994  This  section,  prescribes  the  only  manner 
in  which  a  perscn  injured  by  theofficial  neglect, 
etc.,  of  a  justice  can  have  redress  in  his  own 
name.  Aubker  v.  Adams,  23  O.  S.  543.  An 
action  on  a  recognizance  in  bastardy  should  be 
brought  in  the  name  of  the  state.  Clark  v. 
Petty  29  O.  S.  4.52. 

As  to  buii  ngainst  justice  of  peace,  see  Aucker  v. 
Adams,  23  0.  S.  543.  Legatee  may  sue  on  ad- 
ministrator's bond.  Migbton  i'.  Daw.<!on,  38  O. 
S.  650.  See  above,  Osborn  v.  McClelland,  43  O. 
S.  284.    See  also  Stato  v.  Orr,  16  0.  S.  522; 
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Carder  ».  Fayette  Co.,  16  O.  S.  3-i3;  Shanklin  v. 
Madison  Co.,  21  O.  S.  675;  Hamilton  Co.  v. 
Noyes,  35  O.  S.  2i>l. 

4990.  A  party  entering  into  a  contract  in  his 
own  name  may  sue  or  be  sued  upon  it,  whether 
he  be,  in  fact,  agent  or  principal.  Davis  v. 
Harness,  38  O.  .S.  397.  Action  by  guardian. 
Gard  v.  Neff,  39  O.  S.  607.  See  above,  Osborn 
V.  McClelland,  43  O.  K.  284.  See  Arcade  Hotel 
Co.  V.  Wiatt.  1  O.  C.  C  55-57. 

4998.  [71  V.  47,  g  28;  76  v.  3,  g  28  ]  Amended 
March  20,  1884,  81  v.  65;  m-iterially  changed. 

For  kindred  provisions,  see  ^  6319. 

A  wire  mny  maintain  an  action  against  one  who 
wrongfully  induces  and  procures  her  husband 
to  abandon  ber.  Westlake  v.  Westlake,  34 
O.  8.  621. 

Qu»re  as  to  effect  upon  g  4986.  R.  R.  Co.  v.  Cobb, 
35  O.  .S.  94.  Intent  to  charge  separate  prop- 
erty jury  trial.  Avery  v.  Vansickle,  36  0.  S. 
270.  Personal  judgment;  separate  estate  charge- 
able, when.  Patrick  v.  Little,  36  O.  S.  79.  In- 
junction to  prevent  violation  of  contract. 
Morgan  v.  Perhamus,  36  O.  S.  517.  May  sue 
alone  for  assault  and  battery.  Stevenson  v. 
Morris,  37  O.  S.  10.  Quaere  as  to  effect  ol 
amendment  of  this  section  and  g  3 1  OS  et 
etseq.  Elliott  v.  Lawhead,  43  O.  S.  171.  As 
to  efirect  of  amendments,  etc.,  as  affecting  the 
form  of  the  remedy  against  married  women, 
etc.,  see  Hill  v.  Myers,  46  O.  S.  183,  192.  Does 
not  repeal  saving  clause  of  statute  of  limita- 
tions. Asliley  V.  Rockwell,  43  O.  S.  386.  De- 
fault judgment,  when  void.  McCurdy  v. 
Baughman,  43  O.  S.  78,  86.  As  to  partnership 
with  husband.  Payne  v.  Thompson,  44  O.  S. 
192. 

See  also  under  gg  3108,  3109,  above. 

4997.  Husband  and  wife  8ued  for  trespass  of 
wife.  Lowe  V.  Redgate.  42  O.  S.  329.  See 
above,  McCurdy  v.  Baughman,  43  O.  S.  78,  85. 

5000.  A  judgment  rendered  against  an  insane 
person,  without  the  intervention  of  a  trustee  or 
guardian,  and  in  favor  of  one  having  knowl- 
edge of  the  insanity,  is  not  void.  Johnson  v. 
Pomeroy,  31  O.  S.  247. 

6003.  Proceedings  were  held  good  against  minor 
defendants  for  whom  no  guardian  had  been 
appointed,  in  Morgan  v.  Burnet,  18  O.  535. 

5004.  As  to  presumption  of  service,  when 
guardian  ad  litem  appears  and  defends.  Lewis 
V.  Lewis,  15  O.  715.  See  Ewing  v.  UoUister,  7 
0,  pt.  2.  138. 

5005.  Where  a  public  nuisance  works  a  private 
injury,  the  party  injured  may  bring  suit  in  in- 
junction. Story  ».  Hammond, 4 0.376;  Hickok 
V.  Hine,  23  0.  S.  523. 

Individuals  having  no  community  of  interest, 
could  not  join  in  a  bill  in  equity.  Armstrong 
V.  Athens  Co.,  10  0.  235;  State  v.  Ellis,  10  O. 
456. 

Coparceners,  evicted  before  severance  of  their 
estate,  can  not  sue  alone  on  the  warrant. 
Tapscottw.  Williams,  10  ().  442. 

If  a  mortgagee  has  transferred  his  entire  interest 
in  the  mortgage,  he  is  not  a  necessary  party. 


McGuffey  v.  Finley,  20  O.  474.  The  mort- 
gagees representing  bond  holders,  and  not 
the  bond  holders,  are  proper  parties  in  the 
foreclosure  of  a  mortgage  given  by  a  corpora- 
tion. Coe  V.  R  U.  Co.,  10  0.  S.  372.  As  the 
law  stood  in  1844,  a  mortgagee  was  not  a 
necessary  party  to  the  petition  of  an  adminis- 
trator for  the  sale  of  lands  for  the  payment  of 
debts.  Miller  r.  Greenham,  11  O.  S.  48t>.  But 
since  the  amendatory  act  of  April  12,  18.o8,  the 
lien  of  a  mortgagee  who  is  not  made  a  party  to 
sush  petition  remains  unaffected.  Halloway 
V.  Stuart,  19  O.  S.  472. 

Beneficiaries  under  a  conveyance  of  land  in  trust 
for  the  benefit  of  creditors  are  proper  parties 
defendant  in  the  foreclosure  of  a  prior  mort- 
gage.    Union  Bank  v.  Bell,  14  O.  S.  200. 

Under  the  code  of  civil  procedure,  an  action  on 
an  attachment  bond  may  be  prosecuted  by 
those  obligees  who  have  an  interest  in  the 
damages  sought  to  be  recovered ;  obligees  hav- 
ing no  interest,  need  not  be  made  parties. 
Alexander  v.  Jacoby,  23  O.  S.  358. 

Intestate  property  belongs  to  the  personal  estate 
of  the  testator,  and  an  action  to  recover  it  must 
be  brought  by  the  executor  or  administrator, 
and  not  by  the  heirs;  this  is  the  case  even 
after  settlement  and  where  there  are  no  out- 
standing debts.    Davis  v.  Corwine,  25  O.  S.  66?. 

A  mortgagee,  who  is  trustee  for  the  holders  of 
promis!^ory  notes  secured  by  mortgage,  is  a 
proper  party  in  foreclosure,  although  he  owns 
no  part  of  the  mortgage  debt.  Hays  v.  Galion 
G.  L.  &  C.  Co.,  29  O.  S.  330. 

A  creditor,  devisee,  legatee,  heir,  or  other  inter- 
ested person,  is  not  authorized  by  g  6053  et 
8eq.,to  prosecute  proceedings  against  an  execu- 
tor or  administrator  for  concealing  or  embez- 
zling the  estate.  Meinzer  v.  Bevington,  42  O.  S. 
325. 

A  joint  suit  against  all  the  obligors  is  the  only 
remedy  upon  the  bond  of  an  assignee  or  trustee 
under  g  6341 ;  a  several  judgment  against  one, 
the  case  to  proceed  as  to  the  others,  is  error. 
Voss  V.  Loomis,  I  O.  C.  C   20. 

5006.  A  corporation  not  liable  for  assault  and 
battery;  can  not  be  joined  in  such  an  action 
with  other  defendants;  when  so  joined,  writ 
abates  as  to  all.  Orr  v.  Bank,  1  O.  37.  Code 
adopts  former  rule  in  equity.  Osborne  i».  Mc- 
Clelland, 43  O.  8.  284.  Cited  in  Mason  v.  Al- 
exander, 44  0.  8.  318,  333.  Joint  contractors; 
members  of  unincorporated  association.  Hig- 
don  V.  Gardner  &  H.,  2  0.  C.  C.  340. 

See  also  in  cases  of  a.<isessraent,  appropriation  of 

Siroperty  by  municipal  corporations,  etc., 
g  2232  et  seq.,  2262  et  seq.  As  to  taxes,  gg  2838 
et  seq.,  2864  et  seq.  2899  et  seq.,  5848  et  seq. 
Mechanics'  liens,  etc.  g3l84  et  seq.  Corpora- 
tions, g  32:!2  et  seq.  Trespass  by  animals,  gg  42<il 
et  seq.,  4213  et  seq.,  4239  et  seq.  Gaming,  §  4269 
et  seq.  Damages  arising  from  sale  of  intoxicatr 
ing  liquors,  etc.,  g  4356  et^eq.  Real  actions: 
artition,  quieting  title,  foreclosure,  etc, 
5U21,  5754  et  seq.  Attachments,  ezeon- 
tions,  etc.,  gg  5374  e^  seq.,  5444  et  seq.    Ezeou- 
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ton    and    administrators,    chap.    2,    {    5994 

et  seq. 
-0008.    Effect  of  suit  for  benefit  of  all.   Carpenter 

V.  Canal  Co.  35  O.  S.  307.    Cited  and  compared 

with    §2   1777,   1778.      Findlay    G.   L.   Co.  t>. 

Findlay,  2  0.  0.  C.  237, 241.  Cited  and  discussed 

in   Uensly  v.  City  of  Hamilton,  3  0.  C.  C.  201, 

205. 
6009.    A  subscriber  to  a  fund  and  a  guarantor 

of  such  subscription  may  be  jointly  sued  on 

such  subscription.    Neil  v.  Trustees,  31  O.  S.  15. 

Partnership  liability  joint  and  several.    Weil  v. 

Guerin,  42  ().  S.  299. 

5012.  Proceedings  in  error,  revival  of.  Fores- 
man  v.  Haag,  370.  S.  143. 

5013.  See  Stone  v.  Viele,  38  O.  S.  314.  Amend- 
ment can  not  enlarge  the  scope  of  the  attach- 
ment. Putnam  v.  Loeb,  2  O.  C.  C.  110,  116. 
Cited  in  Mason  v.  Alexander,  44  O.  S.  318,  334. 

S014  See  Putnam  v.  Loeb,  2  O.  C.  C.  110,  116 
abovd 

5016  A  court  of  equity  may  require  the  claim- 
ants (two  religious  societies)  to  interplead  with- 
out compelling  either  party  to  establish  its  cor- 
porate rights.  First  Presbyterian  Society  v. 
First  Presbyterian  Society.  25  O.  S.  128.  Inter- 
pleader. Geller  v.  Puchta,  1  0.  C.  C.  30,  31.  As 
to  interpleader  in  case  of  assignment,  etc.,  see 
Liniman  v.  Dunnick,  1  O.  C.  C.  563. 

6018.  [51  V.  57,  §44;  S.  &  C.  959.]  Amended 
(no  repeal)  April  16,  1883,  80  v.  1.38.  In  sec- 
ond line  "or  attachment"  inserted  after  "ex- 
ecution."    Other  material  changes. 

5019.  Several  causes  of  action,  joinder  of.  B.  R. 
Co.  t>.  Cook,  37  O.  S.  265. 

Prior  to  the  code  chancery  would  not  at  the  suit 
of  a  stockholder  take  jurisdiction  of  distinct 
and  separate  matters  and  unite  thorn,  with  the 
settlement  of  the  business  of  a  corporation 
even  though  such  single  action  would  be  most 
beneficial  to  all  interested.  Merrill  v.  Lake,  16 
O.  374 

In  an  action  under  the  code  seeking  an  equitable 
partition  together  with  an  account  of  rents 
and  profits,  an  answer  denying  plaintiff's 
title  and  intere.st  does  not  oust  the  court  of 
jurisdiction.  Perry  v.  Richardson,  27  O.  S. 
110. 

5021.  This  section  only  permissive.  Spence  v. 
Ins.  Co.,  40  O.  S.  517;  Butzman  v.  Whitbeck.  42 
O.  S.  22.5  See  Fleming  v.  Kerkendall,  31  O.  S. 
668.  As  to  amount  recoverable  on  accommo- 
dation note  and  mortgage  held  as  collateral 
security;  pledgee  upon  sale  is  trustee  for 
mortgagor  as  to  surplus;  purchase  by  him 
will  not  aid  as  to  such  amount.  Handy  v.  Sib- 
lev-  46  0.  S.  9. 

5022-S030.  Cited  Andrews  v.  Lembeck,  46  O. 
S.  3x,  41. 

6024.  Enforcement  of  specific  performance  in 
discretion  of  court,  when.  Tiffin  v.  Shawhan, 
43  O.  S  178. 

5028.  [74  v.  29,  §48.]  Amended  January  16, 
18'*5,  82  V.  5;  materially  changed. 

'fhi-J  section  was  not  intended  to  apply  to  statu- 
tory actions  in  which  a  dittierent  rule  or  mode 


of  proceeding  is  specially  authorized.  Muskin- 
gum Co.  Ins.  Co.  i».  Toledo,  15  0.  S.  409,  411. 

An  action  upon  a  policy  of  life  insurance  may  be 
brought  in  the  county  where  the  person  insured 
died.  Uliion  Central  Life  Ins.  Co.  v.  Pyers,  36 
O   S.  544. 

5027.  Place  of  commencing  action  is  not  limited 
by  nature  of  cause  of  sction.  R.  R.  Co.  v. 
Jewett,  37  O.  S.  649.  Where  action  to  be 
brought,  etc.,  ngainst  railroad  company  when 
defendant's  road  is  held  bv  lease.  B.  R.  Co.  v. 
McLean,  10  g.  C.  112,  114. 

6030.  Gives  additional  remedy,  etc.  Hancily  v. 
Ins.  Co.,  37  0.  S.  366. 

603L  Service  is  invalid  against  defendant  in 
jurisdiction  by  means  of  requisition.  Compton, 
Ault  &  C9.  V.  Wilder,  40  O.  S.  130.  Defendant 
must  have  substantial  interest.  Thompson  v. 
Massie,  41  0.  S.  307. 

Cited  in  Cross  v.  Armstrong,  44  O.  S.  613,  628. 
The  words  "may  be  summoned"  interpreted; 
person  attending  injunction  hearing  in  which 
he  is  a  party,  in  a  county  other  than  that  of 
bis  residence,  is  privileged  from  service  of  sum- 
mons in  such  county.  Andrews  v.  Lembeck, 
4fi  O.  S.  38,  41-3. 

6032.  When  judge  is  interested,  see  under 
§550. 

6034.  In  amending  §  5084  81  v.  159,  it  was 
erroneously  tmmbered  5034;  but  §  5U34  is  in 
no  way  changed. 

5036.  Attachment  issued  without  petition  gives 
no  priority.    Siebert  v.  Switzer,  35  O.  S.  661. 

6037.  Contract  to  pay  in  bank-notes  is  con- 
tract to  pay  in  money  if  bank-notes  are  not 
tendered  at  the  day.  Smith  v.  Goddard,  1  0. 
178;   Morris  v.  Edwards,  1  O.  189. 

As  to  indorsement  of  the  amount  for  which 
judgment  will  be  taken,  see  Russell  v.  Moody, 
40  O.  S.  603.     • 

Section  consti'ued:  A  personal  judgment  can 
noUbe  rendered  upon  a  cross-petition  without 
summons,  when  defendant  is  in  default  on 
original  petition.  Thatcher  v.  Dickinson,  3  O. 
C.  C.  144. 

5038.  Service  of  summons,  etc.,  upon  a  party 
^extradited  from  another  state,  before  con- 
viction and  an  opportunity  of  return,  wil*  be 
set  aside.  Compton,  Ault  &  Co.  v.  Wilder,  40 
().  S.  130..  See  Thompson  v.  Massie,  410  8.  307. 

5041.  An  affidavit  made  out  of  the  btate  verify- 
ing the  return  of  the  service  of  n  summons 
must  be  made  before  a  person  nuthorized  to 
take  depositions.  Fitch  v.  Campan,  31  0.  S. 
646. 

6042.  A  summons  served  upon  a  part  only  of 
several  defendants  and  judgment  ngainst  all, 
the  judgment  is  erroneous  and  voidable,  but 
not  void.     Douglass  v.  Massie,  Ifi  0.  271. 

As  to  service  of  mesne  process  upon  a  partner 
ship  in  the  firm  name,  see  Whitman  v.  Eeith, 
18  0.  S.  134,  146. 

Jurisdiction  obtained  only  by  actual  service^ 
when ;  constructive  service  by  publication  can 
not  be  resorted  to,  when ;  defendant  appearing 
to  object  to  jurisdiction.    Smith  v.  Hoover,  39 
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O.  S.  249.  A  return  of  summons  indorsed 
"served  on  the  2d  day  of  .lanuary,  1K61,  by 
reading,"  ehowK  a  want  of  service.  Robbing  v. 
Clemmens,  41  O.  S.  285;  Elliott  v.  Lawhead,  43 
O.  S.  171.  What  is  a  good  serviceof  summons. 
Elliott  V.  Plattor.  4.3  O.  S.  198. 

5043.  A  defendant  appearing  to  have  a  judg- 
ment of  a  justice  set  aside  beciuae  of  want  of 
jurisdiction  thereby  enters  his  appearance,  and 
the  court  may  proceed  to  determine  the  issues 
of  the  case.     Ex.  Co.  t>.  St.  John,  17  0.  S.  641. 

Filing  a  motion  to  dismiss  the  action,  "  lor  the 
reason  that  this  court  has  *no  jurisdiction  of 
the  case,  it  appearing  from  the  petition  on  file 
that  said  defendant  is  a  foreign  insurance 
company,  and  that  no  part  of  the  alleged 
cause  of  action  arose  in  this  stale,"  held  to  be 
a  waiver  of  any  defect  in  the  service  of  the 
summons  and  a  voluntary  appearance.  Handv 
».  Ins.  Co.,  37  O.  S.  360.  See  also  under  g  5'.)42, 
above. 

6044.  See  K.  K.  Co.  v.  Orme,  1  O.  C.  C.  511,  513; 
Caldwell  V.  Harrison,  2  O.  C.  C.  10,  11 ;  gg  3415, 
3416,  above.     .See  also  under  g  504i,  above. 

5045.  For  kindred  provisions,  see  gg  6477-6479. 

5046.  When  filing  motion  is  a  voluntary  ap- 
pearance,    Handv  v.  Ins.  Co.,  37  O.  S.  366. 

5048.  [74  v.  151,  gYO.]  Corrected  March  9, 1880, 
77  V.  44,  by  omitting  brackets;  in  first  line  of 
last  paragraph,  "residence"  changed  to  "resi- 
dent;" evidently  an  error. 

Mistake  in  publication.  Putnam  v.  Jjoeb,  2  0.  C. 
C.  110. 

See  Smith  v.  Hoover,  39  0.  S.  249,  under  g  .')042, 
above.  As  to  attachment  of  property  without 
personal  service,  when  service  by  publication 
must  be  made.  Bacber  v.  .Shawhan,  41  O.  S. 
271. 

6050.  As  to  publication,  etc.  Fowler  v.  White- 
man,  2  O.  S.  270. 

505L  Service  complete,  when.  Core  v.  Oil  and 
( >il  Land  Co.,  40  O.  S.  636. 

5053.  [51  v.  57,  g  76;  S.  &  C.  965]  Amended 
March  2,  1K82,  79  v.  27;  in  fourth  line,  "or  a 
judge  thereof"  inserted  after  "court." 

Finding  of  court,  of  notice  by  publication,  equiv- 
alent to  notice.      Rhodes  v.  Gunn,  35  O.  S.  387. 

6054.  Judgment  against  one  no  bar  of  action 
against  another.   Yoho  v.  McGovern,  42  O.  .S.  11. 

5065.  Final  decree  in  equity  is  not  notice  to  a 
subsequent  purchaser.  Turner  v:  Crebill,  1  O. 
372  Bill  by  infants  dismissed  on  final  hearing: 
decree  subsequently  reversed  on  bill  of  review. 
Purchasers  after  dLsinissal  and  before  bill  of 
review  filed  are  not  pendente  lite  purchasers. 
Ludlow  V.  Kidd,  3  0.  541.  The  pendency  of  a 
suit  in  a  court  of  record  can  only  be  proved  by 
record  evidence.  Smiley  v.  Dewey,  17  O.  156 
A  sale  of  mortgaged  premises  on  a  power  of 
attorney  to  sell  lor  benefit  of  m'>rgagee  is  valid, 
although  a  suit  to  foreclose  is  pending.  Bris- 
bane V.  Stoughton,  17  <).  482. 

The  benefit  of  the  rule  of  lis  pendens  may  be  lost 
by  such  long-continued  inaction  as  amounts  to 
gross    negligence   in    the    party  prosecuting. 


when  such  inaction  is  to  the  prejudice  of  inno- 
cent persons.     Fox  v.  Reeder,  28  O.  S.  181. 

Action  pending,  plaintifTs  delay  does  not  oust 
jurisdiction.     Biicher  v.  Shawhan,  41  O.  S.  271. 

5069.  A  counter  claim  must  contain  facts  which 
would  have  entitled  the  defendant  to  a  judg- 
ment in  a  separate  action.  Hill  v.  Butler,  6 
O.  S.  207.  If  the  answer  contain  a  prayer  for 
judgment  and  the  necessary  averments,  it  may 
be  treated  aa  a  cross-petition,  although  the 
defendant  does  not  in  terms  so  style  it 
Klonne  v.  Bradstreet,  7  O.  S.  322.  To  entitle 
the  defendant  to  set  up  a  claim  for  relief  by 
way  of  cross-petition,  a  denial  of  the  allega- 
tions of  the  petition,  or  a  statement  of  new 
matter  is  not  necessary.  Bradford  v.  Andrews, 
20  O.  S.  208.  A  cross-petition  in  error  may  be 
filed  and  both  petitions  heard  at  the  same 
time.  Shinkle  v.  Bank,  22  O.  S.  516;  Bundy 
V.  Iron  Co.,  35  O.  S.  80.  Cross-petition  in  error 
against  party  in  court,  summons  not  necesa»rj. 
Brown  v.  Kuhn,  40  O.  S.  468. 

5060.  Where  the  general  and  specific  prayer  of 
a  liill  are  sufiicieiit  to  meet  the  principal  ob- 
ject of  the  complainant,  the  prayer  is  sufficient 

Webster  v.  Harris,  16  O.  490.   A  denial  because 

the  party  has  no  knowledge  or  inl'ormatiou  on 

which  to  form  a  belief,  is  not   improper;    a 

want  of  belief  is  suffici<>nt  to  authorize  a  denial 

Treadwell  v.  Com'rs.    II  O.  8.  183. 
As  to  two  or  more  defenses,  consistency  of  same, 

etc.,  see  Bank  v.  t;iosson,  29  O.  S.  78;  Pavey  v. 

Prtvev,  30  O.  S.  600 ;  R.  R.  Co.  v.  Hedges,  41  0. 

S.  2.13. 
Construing  pleadings.    Crooks  v.  Finney,  39  0. 

S.  57.     Averment  of  legal  conclusion.     Pelton 

V.  Bemis.  44o.  S.  51. 

5061.  Refusal  to  sustain  motion  to  separately 
state  and  number,  is  not  error,  unless  substan- 
tial right  is  infringed.  Bear  v.  Knowles,  36  0. 
S.  43, 

5063.  A  demurrer  to  jurisdiction  comes  too 
lute  after  answer  to  the  merits.  Rees  t».  i^mlth, 
1  O.  124.  When  a  bill  charges,  upon  complain- 
ant's inlormation  merely  that  a  f:tct  exists,  it» 
existence  is  not  admitted  by  demurrer.  Wil- 
liams V.  1st  Pres.  Church,  1  0.  S./478.  A  de- 
murrer is  waived  by  a  subsequent  answer. 
Calvin  v.  State,  12  O.  .S.  60.  In  a  petition  on  a 
contract,  a  demurrer  will  lie,  unless  a  breach  is 
alleged.     Pliipps  v.  Hope,  16  O.  S.  586. 

Pleas  in  abatement  abolished;  pendency  of  a 
former  suit,  legal  or  equitable,  is  matter  of  de- 
fense founded  upon  justice.  Weil  v.  Guerin, 
42  O.  8.  299.  Rule  day,  filing  demurrer  after, 
etc.  Seymour  v.  R.  R.  Co.,  44  O.  S.  12.  In- 
definiteness  in  a  pleading  should  be  reached 
by  motion;  if  the  language  fairly  construed 
will  admit  of  it,  in  the  ab.eence  of  a  motion, 
the  pleading  should  be  sustained.  R.  R.  Co.  ». 
Iron  Ci>.,  46  O.  S.  44.  If,  when  averments  com- 
plained of  are  stricken  out,  a  cause  of  action  is 
left  in  tact,  a  demurrer  can  not  be  sustained. 
Smucker  v.  Wright,  3  O.  C.  C.  620. 

6063.  See  Weil  V.  Guerin,  42  O.S.  299;  Seymonr 
V.  R.  R.  Co.,  44  0.  S.  12,  above. 
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5064.  In  an  action  brought  by  trustees,  an  an- 
swer denying  thai  «ne  plaintiffs  are  trustees, 
and  averring  that  tiie  defendants  are,  presents 
an  issue  of  fact  triable  by  a  )ury.  Fres.  Soc. 
«.  Smithers,  120.  S.  248. 

See  Weil  V.  Ouerin,  42  O.  S.  299;  Seymour  v.  R.  B. 
Co  ,  44  (>.  S.  13,  under  g  5062,  above. 

5065  to  0067.  See  Weil  v.  Guerin,  42  0.  S.  299; 
Seymour  v.  R.  B.  Co.,  44  0.  8.  12,  under  g  5062, 
nbove. 

5068.  Objection  to  the  sufficiency  of  answer  is 
by  motion  not  demurrer.  Lewis  v.  Coulter,  10 
O.  S.  461.  See  Weil  v.  Guerin,  42  0.  S.  299; 
iSeymour  t>.  B.  B.  Co.  44  O.  S.  12,  under  g  5062, 
above.  ' 

4M)69.  A  demurrer  to  the  jurisdiction  comes  too 
late  after  answer  to  merits.  Rees  v.  Smith,  1  O. 
124.  SeeWeilv.Guerin,  42  0.S.  299;  Seymour 
V.  R.  R.  Co.  44  O.  S.  12,  undeV  §  5062,  above. 

5070.  When  a  petition  refers  to  a  copy  of  an  in- 
strument, an  averment  in  £he  answer oflack  of 
information,  and  a  demand  for  proof,  is  not  a 
denial  under  the  code.  Bentley  v.  Dorcas,  II 
O.  S.  398.  An  answer  denying  that  there  is 
any  thing  due  is  a  legal  conclusion,  and  as  a 

? leading  has  no  legal  effect.  Bank  v.  Lloyd, 
8  O.  S.  353.  In  an  action  on  a  promissory 
note  an  answer  alleging  payment  in  full  is  a 
setting  up  of  new  matter.  Fewster  v.  Goddard, 
25  0.  S.  276.  An  answer  in  a  suit  on  a  prom- 
issory note,  which  merely  states  as  a  defense 
that  the  note  was  "  not  outstanding  against  the 
defendant,"  and  that  "there  is  nothing  due" 
on  the  note,  ought  not  to  be  allowed,  and,  if 
not  objected  to  by  the  plaintiff,  the  court 
might,  of  its  own  motion,  order  it  stricken 
from  the  files.    Larimore  t>.  Wells,  29  0.  S.  13. 

General  denial,  testimony  of  equitable  estate  in- 
admissible, and  no  defense.  Powers  v.  Arm- 
strong, 36  0.  S.  357.  See  aUo  notes  under  g  5071, 
below.  Defendant  may  answer  to  a'petition  in 
error  alleging  any  facts  subsequent  to  the  judg- 
ment which  would  eiiect  a  waiver  of  the  error. 
Saxton  V.  Peymire,  o  O.  C.  C.  209. 

S07L  The  right  of  set  off  exists  against  the  per- 
sons who  are  the  equitable  owners  of  the  de- 
mand in  suit.     Miller  v.  Florer,  15  0.  S.  148. 

In  an  action  on  a  joint  debt  against  principal  and 
surety,  a  demand  due  from  the  plaintiff  to  the 
principal,  under  the  provisions  of  the  code, 
may  be  set  off  against  the  claim  of  the  plaintiff. 
Wagner  v.  Stocking,  22  0.  S.  297.  Allegations 
of  new  matter  in  an  answer,  which  are  without 
merit  as  a  defense,  althougli  they  do  not  relate 
to  other  facts  in  the  answer  constituting  a  de- 
fense, should  be  stricken  out  as  irrelevant,  and 
a  motion  to  separately  state  and  number  is  not 
proper.  Ridenour  v.  Mayo,  29  O.  S.  138.  A 
defendant  can  be  compelled  to  elect  which  of 
several  defenses  he  will  rely  on  only  when  they 
are  so  inconsistent  as  to  necessarily  disprove 
each  other.  Pavey  v.  Pavey,  30  0.  S.  600.  The 
right  of  set  off  is  governed  by  the  law  of  the 
place  the  action  is  brought.  Bank  v.  Hemin- 
gray,  31  O.  S.  168. 

See  above.  Powers  «.  Armstrong,  36  0.  S.  357; 


Weil  V.  Guerin,  42  O.  S.  299.  Date  of  items, 
McEwing  v.  James,  36  0.  S.  152.  Mortgage 
given  to  compound  felonv  no  defense.  Wil- 
liams V.  Engl^brecht,  37  O:  S.  383.  Set  off  of 
judgment  against  judgment  lies  in  discretion 
of  court.  Diehl  v.  Friester,  37  O.  S.  473.  Re- 
ply to  new  matter  in  answer.  Fanning  v.  Ins. 
Co.,  37  O.  8.  344.  Defendant  must  set  up  all  de- 
fenses except  counter-claim.  Witte  v.  Lock- 
wood,  39  « J.  S.  141.  When  summons  necessary. 
Brown  v.  Kuhn,  40  O.  S.  468      Fraud  of  mort- 

§aeee  may  be  set  up.  Pierce  v.  Tiersch,  40  0. 
.168.  tfoint  judgment  not  of  itself  a  setoff. 
Baker  v.  Kinsey,  41  O.  S.  403.     Former  adjudi- 

.  cation  must  be  pleaded  to  be  an  estoppel. 
Meiss  V.  Gill,  44  O.  S.  253.  Defendant  may 
plead  all  defenses  be  may  have,  although  in- 
consistent. R.  R.  Co.  t'.  Bank,  1  O.  C.  C.  119, 
203.   See  Gordon  v.  Groesbeck,  1  O.  C.  C.  320, 322. 

Construed:  A  personal  judgment  can  not  be  ren- 
dered upon  a  cross-petition  without  summons, 
when  defendant  is  in  default  on  original  peti- 
tion.    Thatcher  v.  Dickinson,  3  O.  C.  C.  144. 

6072.  See  Thatcher  v.  Dickinson,  3  O.  C.  C.  144. 
above.  See  also  Davis  v.  Guarnieri,  45  0.  S. 
470,  482. 


6073. 

141. 
6074. 

141; 
5075. 


See  above,  Witte  v.  Lockwood,  39  O.  S. 


S. 


See  above,  Witte  v.  Lockwood,  39  0, 
Brown  v.  Kuhn,  40  O.  S.  468. 
.See  under  g  5070. 

5075  to  5077.  Practice  of  setting  off  one  judg- 
ment against  another  well  established,  but  is 
an  appeal  to  equitable  power  of  court.  Diehl 
».  Friester,  37  O.S.  473.  Any  cause  of  action 
upon  contract,  liquidated  or  unliquidated,  al- 
lowed. Needham  v.  Pratt.  40  O.  S.  186.  See 
above.  Baker  v.  Kinsey,  41  O.  S.  403.  See  Sall- 
ady  V.  Webb,  2  0.  C.  C.  563.  g  5077  does  not 
apply  to  negotiable  instruments.  Lillie  ti. 
Kinear,  3  0.  C.  C.  94,  96. 

6079.  May  allege  any  new  matter  consistent 
with  petition.  Fanning  v.  Ins.  Co.,  .37  O.  S. 
344.  What  is  not  new  matter.  Simmons  v. 
Green,  35  O.  S.  104.  When  no  reply  is  filed, 
may  proceed  as  if  denied,  unless  objected  to. 
Lovell  V.  Wentworth,  39  O.  S.  614. 

6082.  An  averment  of  demand  upon  a  note  or 
bill,  though  immaterial,  must  be  proved.  Conn 
V.  Gano,  1  0.  483.  The  day  may  be  made  ma- 
terial by  averments.  Hough  v.  Young,  1  O. 
504. 

5083.  Courts  can  not  take  Judicial  notice  of 
private  or  special  statute  unless  it  be  specially 
pleaded.  And  in  so  pleading  it,  at  least  its 
title  and  the  day  of  its  passage  must  be  given. 
R  R.  Co.  V.  Moore,  33  0.  S.  384. 

6084.  [51  V.  57,  a  130;  S.  &  C.  987.]  Amended 
April  12,  1H84,  81  v.  160;  materially  enlarged. 
Erroneously  numbered  5034  in  81  v. 

Application  extended  to  mayors  and  justice's 
courts,  g  9078. 

6086.  An  action  can  be  maintained  upon  a  note 
in  writing,  whether  negotiable  or  not,  without 
setting  out  the  consideration  or  original  con- 
tract.   Dugan  t;.  Campbell,  1  0.  115.    Contract 
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to  pay  in  bank-notes  is  a  contract  to  pay  money 
if  the  notes  are  not  tendered  at  the  day.  Smith 
v>Goddard,  1  O.  178;  Morris  v.  Edwards,  1  O. 
189.  As  to  action  on  a  promissory  note 
brought  bv  a  receiver.  Schrock  p.  Cleveland, 
29  O.  S.  499. 

Petition  on  account  is  good  on  general  demurrer 
when  part  of  the  items  are  not  subjects  of  a 
book  account.  MoKemy  v.  Goodall,  1  O.  C. 
C.  23. 

5093.  Statutes  of  foreign  countries  or  of  other 
states  must  be  pleaded  and  proven  as  any 
other  fact.  Whelan  v.  Kinsley,  26  O.  S.  131 ; 
Evans  V.  Reynolds,  32  O.  S.  163;  Williams  v. 
Finhiy,  40  0.  S  342. 

5093.  Astoevidencein  caseof  libel.  McLaugh- 
lin V.  Russell,  17  O.  475.  As  to  evidence  in 
case  of  slander.  Stearns  v.  Cox,  17  0.  590.  To 
charge  one  with  maliciously  removing  the 
corner-stones  of  lands  are,perse,actionable;  as 
to  malice;  and  death  pending  motion  for  new 
trial.     Dial  v.  Holler.  6  O.  .S.  228. 

6094.  Words  spoken  in  discliarge  of  o£Scial 
duty  not  actionable;  contra  if  spoken  wan- 
tonly and  with  malice;  intention  must  be  left 
with  jury;  words  spoken  of  an  attorney. 
Goodenow  ».  Tappan,  I  O.  60.  When  in  an 
action  for  slander,  a  justification  is  pleaded 
and  an  attempt  made  to  prove  it,  evidence 
may  be  given  of  plaintiffs  general  bud  charac- 
ter, but  not  of  his  character  in  any  sinjsle  par- 
ticular. Dewit  V.  Greenfield,  5  0.  225;  but  see 
Duval  V.  Davey,  32  0.  S.  601.  A  full  and  impar- 
tial account  of  a  trial  may  be  published,  but  this 
does  not  extend  to  the  detailed  statements  in 
an  affidavit  made  to  procure  an  arrest,  etc. 
Gin.  Gazette  v.  Timberlake,  10  O.  S.  548.  A 
charge  of  drunkenness  spoken  of  a  clergyman, 
concerning  him  in  his  office  is  actionable  per 
Be.  Where  punitive  damages  are  allowable, 
evidence  of  defendant's  pecuniary  ability  is  ad- 
missible. Where  there  is  evidence  to  show 
that  words  were  uttered  in  a  wanton  and  reck- 
less manner,  it  is  no  defense  to  exemplary 
damages  that  the  defendant,  without  reason- 
able cause,  belii^ved  the  charge  to  be  true. 
Hayner  v.  Cowden,  27  0.  8.  292. 

5096.  See  Stone  v.  Viele,  38  0.  S.  314;  Crooks 
V.  Finney,  39  O.  S.  67. 

5097.  See  Kimmel  v.  Pratt,  40  O.  S.  344;  Brown 
V.  Kuhn,  40  0.  S.  468.  Demurrer  filed  Bfterrule 
dav,  etc.     Seymour  v.  R.  R.  Co.,  44  O.  S.  12. 

6098.  Upon  refusal  of  leave  to  file  a  pleading 
th:it  can  be  only  filed  by  leave,  to  preserve  the 
question  for  review,  it  must  be  incorporated  in 
a  bill  of  exceptions,  otherwise  it  is  no  p:»rt  of 
the  record.    Smucker  v.  Wright.  3  O.  C.  C.  020. 

510L  Sei  Newburg  Petroleum  Co.  v.  Weare,  44 
<).  S.  604.610. 

6IO2.     For  kindred  provisions,  see  8  21 3. 

Petition  in  error  containing  material  facts  not  of 
record,  must  be  verified.  Hanover  w.  Sperry, 
35  0.  8.  244. 

511L  An  amendment  to  a  petition  including 
omitted  lands  as  to  which  the  statute  of  limi- 
tation has  run  since  suit  was  commenced,  will 


not  relate  back  so  as  to  defeat  the  pleas  of  the 
statute  as  to  such  lands.  Hills  v.  Ludwig,  46 
0.  S.  000. 

6113.  Prior  to  code,  when  a  demurrer  was  over- 
ruled, answer  was  not  permitted  without  affi- 
davit  as  to  merit.s.  Manley  v.  Uunt,  1  O.  257. 
Amendment  after  demurrer  overruled,  rests  in 
the  sound  discretion  of  the  court,  and  can  be 
reviewed  only  when  the  record  shows  an  abuse 
of  such  discretion.  Beaumont  v.  Herrick,  24 
O.  S.  445.  As  to  demurrer  sustained  and  case 
appealed  to  a  higher  court,  etc.  Rush  v.  Rush, 
29  O.  S.  440. 

5114.  As  to  correction  of  an'  erroneous  judg- 
ment.   Doty  V.  Rigour,  9  O.  S.  619;  526. 

See  as  to  amendments,  etc.  Benninger  v.  Hess, 
41  O.  S.  64. 

As  to  misnomer.  R.  R.  Co.  v.  Fredenbur,  3  O.  C. 
C.  23.  The  application  to  change  or  renew  ao 
appeal  bond  is  a  proceeding  within  the  mean- 
ing of  this  section.  Germania  B.  &  L.  Aea'a  o. 
Kern,  4  0.  C.  C.  35. 

5116.  VVbere  the  record  shows  that  the  court 
misdirected  the  jury  or  admitted  illegal  testi. 
mony  as  to  a  material  point,  it  is  not  necessary 
to  show  that  the  jury  were  influenced;  such 
influence  will  be  presumed.  Lowe  r.  Lehman, 
16  0.  S.  179.  As  to  amendment,  increasing 
the  sum  claimed  above  the  jurisdiction  of 
justice  of  the  peace,  upon  appeal  to  the  com< 
mon  pleas.     Bickett  v.  Garner,  21  O.  S.  659. 

Proceedings  in  error;  immaterial  errors.  Bear  v. 
Knowles,  36  O.  S.  43.  See  Dille  v.  Lovell,  37  O. 
S.  416;  Bingham  v.  Hill,  38  O.  S.  657;  Ben- 
ninger V.  Hess,  41  O.  S.  64.  Rule  in  criminal 
ca.ses.     McHugh  v.  State,  42  0.  S.  154. 

Cited  in  Mannix  v.  Elder,  1  O.  C.  C.  59, 62.  See 
Louderman  v.  Judy,  2  O.  C.  C.  351. 

6119.  Supplemental  petition  can  not  be  filed 
after  final  judgment.  Bullock  v.  Kilgour,390. 
S.  543.     . 

6120.  See  Newberry  w.  Alexander,  44  O.  S.  .146. 

6121.  Defendant  appeals  from  judgment  of 
justice  of  the  peace,  and  pleadings  filed,  de- 
fendant cquld  then  move  to  quash  for  original 
defect  of  jurisdiction,  and  upon  granting  such 
motion  no  judgment  for  costs  could  be  given. 
Nichol  V.  Patterson,  4  O.  200. 

See  Bothe  v.  R.  R.  Co,  37  O.  S.  147.  Indefinite- 
ness  in  pleading  should  be  met  by  motion.  R. 
R.  Co.  V.  Iron  Co.,  46  O.  S.  44. 

6127  to  6129.  See  R.  R.  Co.  v.  Thurstin,  44  0. 
S.  .525,  52S. 

6130.  New  matter  o(  an  equitable  nature  set  out 
in  an  answer  may  render  a  case  triable  by  jury 
triable  by  the  court.  Buckner  v.  Mear,  26  O.  S, 
514.  See,  as  to  issue  of  non-residence,  Drea  v. 
Carrington,  32  O.  S.  595. 

In  an  action  for'money,  etc.;  a  prayer  for  discov- 
ery, lien,  etc.,  a  jury  may  be  demanded.  Chap- 
man V.  Lee,  46  O.  S.  356  363.  See  R.  R.  Co.  t;. 
Thurston,  44  O.  S.  526,  628. 

In  an  action  for  foreclosure  and  an  order  of  gale, 
neither  party  can  demand  a  jury.  Alsdorf  t» 
Reed,  46  O.  S.  653.  The  right  to  trial  by  jury 
does  not  depend  upon  the  relief  asked,  but 
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upon  the  character  of  the  relief  sought;  if  the 
relief  sought  is  a  judgment  for  money  only,  the 
fact  that,  prior  to  the  code,  the  proper  proceed- 
in<;  would  have  been  by  suit  in  equity,  does  not 
affect  the  rights  of  either  party  to  a  jury  trial 
upon  any  issue  of  fact  made  by  the  pleadings. 
Gunsaullus  v.  Pettit.  46  (>.  S.  27.  The  inter- 
pretation of  a  written  instrument  belongn  to 
the  court,  and  not  the  jury.  Monnett  v.  Mon- 
nett,  46  O.  S.  30.  In  a  suit  to  compel  an  as- 
signee to  allow  aclaini,  neither  party  is  entitled 
to  a  jury;  such  suitnjiiy  be  appealed.  Kennedy 
V.  Thompson,  3  O.  C.  C.  446. 

fil3L  See  R.  R.  Co.  v.  Thurstin,  44  O.  S.  525, 
528. 

£133.  Omission  of  case  from  docket  by  clerk 
does  not  destroy  jurisdiction  of  court.  Farm- 
ers' College  V.  Cary,  35  0.  S.  648 

'6133.  Unless  the  summons  was  indorsed  as  pro- 
vided under  §  3037,  or  the  defendant  has  ap- 
peared in  some  way.  it  is  error  to  give  a  default 
judgment  in  a  action  for  money  only.  Finckh 
V.  Evers  25  O.  S.  82.  In  a  judgment  by  default, 
proof  of  plaintiff's  claim  is  a  matter  of  discre- 
tion with  the  court,  and  such  a  judgment  will 
not  be  reversed  because  such  proof  was  not  re- 
quired.   D.iUas  V.  Ferneau,  25  O.  S.  635. 

6134.  [66  V.  42,  8  307.]  Amended  April  16, 1881, 
78  V.  163.  Amended  April  14,  1884,  81  v.  200. 
Amended  April  29,  1885,  82  v.  165.  Materially 
changed.     A.nended  xMarch  18,  1889,  86  v.  109. 

6136.  For  kindred  provisions,  see  g  5132,  Revised 
Statutes. 

6137.  Tender,  after  suit  brought  before  justice, 
of  amount  due  and  costs  then  accrued,  is  a  bar 
to  recovery  of  further  costs.  Hay  v.  Ousterout, 
3  O.  384.  When  tender  not  necessary.  Insur- 
ance Co.  V.  Smith,  44  O,  S.  156. 

6141,  5144.  Where  defendant  dies  after  suit  and 
1  the  action  survives  the  plainti£f  can  not  re- 
cover costs  against  an  executor  or  adminis- 
trator. Farrier  v.  Cairns,  5  O.  45.  The  provis- 
ions of  these  sections  apply  only  to  pending 
actions,  and  where  a  case  has  been  taken  up  on 
error  the  proper  court  to  proceed  in  is  the 
court  where  the  error  suit  is  pending.  When 
such  a  suit  is  reversed  the  case  stands  revived 
in  the  lowei  court,  and  is  to  be  proceeded  with 
according  to  law.  Welton  v.  Williams,  2)<  0.  S. 
472.  Tht  limitations  of  g  6106  do  not  apply  to 
the  revivor  of  action.  Musser  v.  Chase,  29  0.  S. 
577. 

Action  for  wrongfully  causing  death  abates  by 
death  of  wrong-doer  Russell  v.  Sunbury,  37  0. 
S.  372;  Wolf  v  Wall,  40  0.  S.  111.  An  action 
against  an  incorporated  village  for  injuries 
caused  by  neglect  of  defendant  in  the  care  of 
its  streets  is  an  antioti  ''  for  nuisance,"  and 
abates  with  death  of  plaintiff  Cardington  v. 
Fredericks,  46  0.  S.  000. 

6148.  See  Hanover  v.  Sperry,  35  0.  S.  244,  Suc- 
cessor of  an  assignee,  as  assignee.  Greer  v. 
Howard.  41  O.S.  691. 

5149<  Proceedings  in  error  revived  by  con- 
ditional order.  Foresman  v.  Haag,  37  0.  S. 
143. 


5162.  [70  V.  167,  §  1.]  Amended  February  7, 
1885,  82  V.  31;  every  thing  between  "jurors," 
in  fourth  line,  and  "and,"  in  sixth  line,  changed 
to  "in  the  several  courts  of  such  county  in 
which  juries  may  bo  required."' 

6164.     [70  v.  1 67,  g  3  ]    Amended  March  1,  1882, 

79  V.  18.   .Amended   April  29,  1885,  82  v.  167. 
Materially  changed. 

What  does  not  disqualify  from  acting  as  a  grand 

juror.     Koch  v.  State,  32  0.  S.  3o3. 
As  to  grand  juror  having  acted  as  a  talesman  or 

juror.     Roth  v.  State,  3  O.  C.  C.  59;   State  v. 

Elson,  45  O.  S.  648. 

5165.  [70  V.  167,  g  19.]  Amended  March  4, 
I8>7,  84v.  41. 

5166.  [70  V.  167.  g  4.]  Amended  April  29,  1885, 
82  V.  107:  in  fifteenth  and  sixteenth  lines, 
"who  were  not  selected  at  the  previous  fall 
election,"  changed  to  "agreeably  to  section 
fifty-one  hundred  and  sixty-four  of  this  chap- 
ter;" in  next  to'last  line,  "  names  of"  omitted. 

5167.  [70  V.  167,  g  5  ]    Amended  April  19, 1883. 

80  V.  219.     Amended  March  2t',  1885,  82  v.  91. 
Amended  February  22,  1889,  86  v.  51. 

5168.  [70  v.  167,  g  6;  50  v.  96,  gg  3-7 ;  S.  &  C. 
1136,  1137.]  Amended  February  7, 1885,  82  v. 
31 ;  materially  changed. 

6170.  '  [70  V.  167,  g  8.]  Amended  April  8, 1881, 
78  V.  109;  -"unless  otherwise  ordered  by  the 
court "  inserted  in  fourth  line  after  "  box.*' 

6172.  [70  V.  167,  g  9;  57  v.  52.  g  I ;  S.  &  C.  761.] 
Amended  April  29,  1885,  82  v.  167;  materially 
changed. 

6173.  As  to  relation  of  this  section  to  §  7275,  in 
criminal  cases.     McHugh  v.  State,  38  O.  S.  153. 

5175.  [70  V.  171,  g  12.]  Amended  March  13, 
1884,81  V.  43;  materially  changed. 

5176.  [73  V.  20,  g  11]  Amended  January  24, 
1881,  78  V.  16;  par.  8  materially  changed;  "on 
a  jury"  omitted  from  par.  9.  Amended  April 
30,  1886,  83  V.  106;    pars.   7  and  8  materially 

'    changed. 

See  as  to  talesman  having  served  as  such.  Tay- 
lor «.  State,  36  0.  S.  212. 

As  to  grand  juror  having  acted  as  a  talesman,  or 
juror.  Roth  v.  State,  3  0.  C.  C.  59;  State  v.  EL 
son,  45  O.  S.  648.    ' 

6177.  A  struck  jury  is  not  subject  to  peremptory 
challenge.     R.  R'.  ('o.  v.  Stanley,  7  0.  S.  165. 

.See  underg[5189-l],  as  to  jury  law,  omitted  in  the 
revision.  See  g  7278  as  to  challenges  in  crimi- 
nal cases. 

5179.  See  under  g  [5189-1],  as  to  jury  law, 
omitted  in  tho  revision. 

5180.  Cited  in  Roth  v.  State,  3  O.  C.  C.  59. 
6182.     [73  V.  134,  gg  20,  21;     76  v.  109,  g21.] 

Amended  April  10,  1884,  81  v.  128;    materially 

changed. 
See  under  g  [5189-1],  as  to  jury  law,  omitted  in 

the  revision. 
5183.     [37  v.  58,  gg  1,  2;  73  v.  136,  g  31 ;  .S.  &  C. 

757.]     Provided  as  to  when  jury  fee  to  be  paid 

to  the  sheriff.  Repealed  March  2,  1886, 83  v.  26. 
6184     [59  v.  63,  8  3;    S.  &  S.  411.]     Provided 

that  clerk  should  deliver  to  auditor  statement 
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Repealed  March 


of  Jury  f<»es  paid  to  sheriff. 
•J,  18*1.  83  V.  26. 

6185.  [70  V.  171,  §  15  ]  Amended  February  26. 
IS-U),  77  V.  1^:  materially  changed  as  to  Ham- 
ilton county  only. 

Deputies  can  not  act;  panel  for  struck  jury  ex- 
hausted; not  Hpplicalile  to  criminal  cases. 
Ilulsev.  Sttite,  35  <>.  8.  421. 

5186.  Deputy  mny  call  by-stander,  criminal 
bailiff  being  present;  se«  above  also.  Hulse 
V.  .State,  35  O.  S.  421. 

5189.  This  section,  as  supplemented,  does  not 
repeal  §8  7J6T-727J.  McHugh  v.  State,  38  O. 
S.  1V<. 

[6189-1].  Passed  March  29,  1881.  78  v.  95,  and 
nuinlHTpd  by  the  general  assembly  as  g  51^9a, 
provides  as  to  drawing  of  juries  in  Cincinnati 
and  Cleveland.  Amended  March  16,  1887,  84 
V.  93. 

Ah  net  pas-ed  April  26,  1873,  70  v.  167,  and 
amended  73  v.  20.  reUiing  io  juries,  etc.,  was 
not  incorporated  into  the  Revised  Statutes  in 
1H80.  It  was  amended,  however,  March  29, 
1880,  77  V.  90,  and  finally  incorporated  in  78  v. 
9.5-y9,  in  the  form  of  supplemental  sections, 
numbered  ■')IS9a  to  5189m,  and  given  in  this  re- 
vision as  3  [5189-1]  et  seq.  These  sectiqns  do 
not  repeal  f§  7267-(275.  McHugh  v.  State,  38 
0.  S.  I5:i. 

[6189-8].  Passed  March  2'J,  1881,  78  v.  95.  and 
numbered  by  the  general  assembly  as  8  5189b, 
as  was  also  \  [51S.t-3].  provides  as  to  drawing 
juries  in  Cincinnati  and  Cleveland.  Amend- 
ed April  15,  I88i,  78  v.  135.  and  March  16,  1887, 
84  V.  93.     See  note  under  8  [5189-1],  above. 

This  section  does  not  repeal  gg  72117-7275.  Mc- 
llutfhv.  State,  .38  0.  S.  153. 

[6189-3].  Passed  January  8,  1885,  82  y.  3,  and 
numbered  by  the  general  assembly  as  §  5189b, 
as  was  also  §  [5189-2],  relates  to  compensation 
of  iury  commissioners  in  Hamilton  county.       , 

[6189-4].  Piissed  April  12,  1888,  8>  v.  204.  and 
numbered  bv  the  aeneral  as.«embly  as  §  51<S9d, 
as  was  also  g  [5189-6],  relates  to  compensation 
of  jury  commissioners  in  Franklin  county. 

[6139-5].     Passed   March  29.  1881.  78  v.  96,  and 

numb.'red  by  the  general  assembly  as  §  5189c, 

provides  as  to  juries  in  Cincinnati  and  Cleve- 

hv  .1      Amended  March  16,  1887,  84  v.  94.    See 

'note  under  ^  [5l8'.t-l].  above. 

[5183-6].  Passed  March  29.  1881,  78  v.  96.  and 
uiinibered  bv  the  general  assembly  as  8  5189d, 
ns  w.as  also  g  [5189-4],  provides  as  to  drawing 
of  jurii's  in  Cincinnati  and  Cleveland.  See 
note  unili»r  ?  ['>I8'J-1],  above 

[5189-7],  [5169-8].  Passed  March  29.  1881,  78 
v.  '.I6,  ".17.  anil  numbered  by  the  general  assem- 
bly as  §2  5l89e.  5ls9f,  fn-ovide  as  to  drawing  of 
jurii's  in  Cincinnati  and  Cleveland.  See  note 
iind.M-8  [5I.S'J-I],  above. 

[5133-9].  Pas.sed  March  29,  1881,  78  v.  97.  and 
niini'i-red  by  the  general  assembly  as  g  5ls9g, 
pr.>viiled  as  to  challenges  to  the  array  in  Cin- 
ci'Kinti  and  Cleveland.  Repealed  March  13, 
IS-it,  SI  V.  43  44. 

[6139-10]  to  [5189-15].   Passed  March  29, 1881, 
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78  V.  97,  98,  and  numbered  by  the  general  a*, 
nembly  as  gg  5189h  to  5189m,  provide  as  to 
drawing  of  juries  in  Cincinnati  and  Cleveland. 
See  note  undfer  g  [5189-1],  above. 

5190.  Courts  can  not  be  required  to  instruct 
a  jury  upon  abstract  propositions;  but  are 
bound  to  meet  and  decide  every  legal  proposi- 
tion that  arises  in  a  cause.  Lewis  v.  State,  4  O. 
389.  It  is  no  objection  to  the  charge  of  the 
court  that  technical  phrases  are  not  used;  to 
ascertain  whether  the  jury  has  been  misled  the 
whole  record  will  be  looked  into.  Gano  v.  Sam- 
uel, 14  O.  592.  The  court  is  not  bound  to  in- 
struct the  jury  upon  hypothetical  propositions 
which  are  in  no  shape  connected  with  the 
issues  joined  between  the  parties.  Lexington 
Ins.  Co.  V.  Paver,  '16  0.  324.  A  jury  having 
retired,  and  afterward,  during  a  regular  session 
of  court,  asking  further  instructions,  the  parties 
and  their  counsel  being  loudly  called  at  the 
door,  it  is  not  error  to  further  instruct  the  jury 
in  their  absence.  •  Preston  v.  Bowers.  13  O.  S.  2. 
Where  a  party  is  entitled  to  and  requests  a 
charge,  the  refusal  or  neglect  of  the  court  to 
instruct  the  jury  in  unambiguous  terms  is  error. 
R  R.  Co.  V.  Kirchbaum,  24  O.  S  119.  A  misdi- 
rection of  the  court  as  to  the  burden  of  proof  is 
error  for  which  judgment  will  be  reversed,  and 
the  court  will  not  look  at  the  testimony  in 
such  a  case  to  ascertain  whether  the  verdict  is 
sustained  by  the  weight  of  the  evidence.  Mo- 
Nutt  V.  Kaufman.  26  O.  S.  127.  Where  in  » 
civil  action  for  the  recovery  of  money  material 
issues  of  fact  are  joine<l,  and  each  of  the  parties 
has  offered  evidence  to  maintain  such  isEues, 
it  is  the  sole  province  of  the  jury,  under  the  in- 
structions of  the  court  as  to  questions  of  law,  to 
decide  as  to  the  weight  and  credibility  of  the 
conflicting  testimony,  and  to  determine  the 
issues  of  fact  accordingly,  and  it  is  error  tor  the 
court,  by  an.  absolute  instruction,  to  direct  for 
whom  their  verdict  should  be  found.  HoUen- 
beck  V.  McMahon,  28  O.  S.  1.  An  instruction  to 
the  jury  calculated  to  mi).lead,  either  as  to  the 
real  issue  or  as  to  who  are  the  beneficiaries  in 
the  action,  is  error.  Steel  t>.  Euiz,  28  O  S.  191. 
The  charge  to  the  jury  should  be  not  only  cor- 
rect, but  also  so  distinctly  adapted  to  the  case 
made  by  the  proofs,  and  so  explicit  as  not  to 
be  misconstrued  or  misunderstood  by  the  jury 
in  the  application  of  the  law  to  the  fads  proven; 
and  where,  for  the  want  of  such  certainty  and 
explicitness,  it  is  calculated  to  confuse  an<l  mis- 
lead the  jury,  it  constitutes  error  for  which  the 
judgment  mny  be  reversed.  Cliar^'es  that  «ie 
uncertain  and  ambiguous  are  misleading.  Ins. 
Co.  V.  Reed,  3S  t>.  S.  2^3.  The  charge  of  the 
court  should  be  founded  on  and  aiiplirnlle  to 
the  issues  and  testimony  in  the  case,  and  vrhere 
the  couri  refuses  to  give  a  specific  charge, 
which  is  material  and  substantially  corrt-ct, 
and  ivholly  neglects  to  instruct  the  jury  as  lo 
the  law  applicahie  to  such  questions,  it  is  error 
for  which  the  judgment  should  be  reversed. 
Lytle  V.  Boyer,  33  O.  S.  500. 

Erroneous  instructions,  when  facts  entitle  de- 
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f6ndant  to  verdict.  Mehurin  &  Son  v.  Stone, 
37  O.  S.  49.  Plaintiff  has  right  to  begin  and 
dose,  unless  for  special  reasons;  non-existence 
of  special  reasons  must  appear,  before  reversal. 
Dille  V.  Lovell,  37  0.  S.  415.  When  right  of- 
defend.ints.  State  v.  Vauderbilt,  37  O.  8.  SQO. 
Not  error  to  refuse  to  repeat  an  erroneous 
charge.  Lloyd  v.  Moore,  38  O.  S.  97.  Excep- 
tions to  charge,  how  set  forth.  Banta  v.  Mar- 
tin, 38  O.  S.  534.  See  Adams  v.  State,  25  O.  S. 
584.  Error  to  charge  th»'  jury  orally,  in  addi- 
tion to  written  charge.  Householder  v.  Granby, 
40  0.  S.  430.  Error  for  court  to  assume  exist- 
ence of  mmerial  facts.  Weybrightv.  Fleming, 
40  ().  S.  52;  Cline  v.  State,  43  O.  S.  332.  Re- 
fu.sing  to  charge,  when  not  error.  R.  R.  Co.  v. 
.Soh^ltz,  43  O.  S.  270. 
Charge  to  jury;  what  is  error.    Avery  v.  House, 

2  O.  C.  C.  246.  It  is  discretionary  with  the 
court  whether  charges  requested  be  given  be- 
fore or  after  argument.     Duvall  v.  Fuhrman, 

3  O.  C.  C.  305.  A  challenge  for  cause  of  a  reg- 
ular juror  improperly  sustained,  is  not  a  cause 
for  reversal  of  judgment;  when  right  to  open 
and  close  given  to  party  who  would  prevail  if 
no  evidence  bad  been  offered,  is  not  cause  for 
reversal.  Loudenback  v.  Lowry,  4  O.  C  C.  (i5. 
See  also  under  g  5297  et  seq.,  53U5  et  seq.,  67u7 
et  seq. 

6192.  That  the  jurors  separate  after  agreeing 
upon  a  verdict,  without  leave,  is  not  ground 
for  new  trial.     Wright  v.  Burchfield,  3  O.  53. 

5184.  In  criminsil  cases  it  is  not  error  for  the 
court  to  state  his  recollection  of  material  evi- 
dence at  request  of  jury.  Uulse  v.  State,  35 
O.  S.  421. 

6197.  When  a  jury  "find  the  issues  joined  in 
the  cause"  in  favor  of  one  of  the  parties,  this 
is  to  be  taken  as  a  verdict  finding  each  and  nil 
of  the  issues  for  such  party.  Sites  v.  Haver- 
stick,  23  O.  S.  626. 

6800.  As  to  a  verdict  void  for*  uncertainty. 
Keyser  v.  Cannon,  29  O.  8.  359.  See  Davis  v. 
Guarnieri,  45  O.  S.  470. 

630L  Where  to  a  question  proposed  by  the 
court  under  the  provisions  of  this  section,  the 
jury  return  both  an  affiimative  and  negative 
answer,  by  evident  mistake,  it  was  held  to  be 
a  failure  to  answer  that  question, and  the  other 
findings  being  sufficient  to  determine  all  ma- 
terial questions  in  the  case,  the  verdict  will  not 
be  set  aside  on  that  ground-  Qottschalk  v. 
Witter,  25  O.  S.  76. 

See  Village  v.  Taylor,  2  O.  C.  C.  36R;  Davis  v. 
(inarnieri,  45  ().  S.  470. 

5202.  Judgment  follows  general  verdict  when 
special  findings  not  inconsiftent  with  it. 
Clark  V.  Brad-<haw,  2  ().  C.  C.  66.  See  Davis  v. 
fltiarnieri,  45  O.  S.  470. 

6204.  Court  of  common  pleas  can  not  try  facts 
of  a  cause  without  consent  of  both  parties. 
Mills  w.  Noles,  1  0.534. 

6205.  A  jud}!ment  rendered  upon  a  special 
finding  of  facts;  a  motion  for  a  new  trial  on 
the  ground  that  the  finding  is  contrary  to  law 
and  the  evidence;  motion  overruled,  but  no 


bill  of  exceptions  taken  setting  forth  the  evi- 
dence, upon  the  subsequent  reversal  on  error, 
the  finding  of  the  court  can  not  be  regarded  as 
a  bill  of  exceptions,  and  it  is  not  error  to 
render  final  judgment.  Shinkle  v.  Bank,  22 
O.  S.  .516 

Judgment  on  special  findings,  without  request, 
reviewable.  Harner  v.  Batdorf,  35  O.  S.  113. 
Special  findings  must  be  sufiicient  in  law. 
Springer  v.  Avondale,  35  O.  8.  620.  Refusal  to 
make,  ground  for  reversal.  Oxford  Tp.  v. 
Columbia,  38  O.  S.  87.  As  td  separate  findings 
of  facts  and  law.  Carpenter  v.  Warner,  38  O. 
S  416. 

6207.    See  Burr  v.  Bates,  3  O.  C.  C.  1.  < 

6210  to  6212.  Distinction  between  referee  and 
master  commissioner.  Cairns  v.  Hedges,  2  O.  C. 
C.  103,  105,  106. 

6213.  Court  may  review  findings  of  referee. 
Hogg  V.  Beerman,  41  O.  S.  81. 

Cited  in  Brooks  v.  Scobie,  1  O.  C.  C.  348,  3-53. 
See  Cairns  t>.  Hedges,  2  O.  C.  C.  103,  105,  106, 
above. 

622L  The  power  to  appoint  speoial  masters  for 
the  sale  of  specific  real  estate  is  not  taken  away 
by  the  code;  nor  is  it  essential,  unless  re- 
quired by  order  of  the  court,  that  such  special 
master  give  bond  or  take  an  oath  of  office. 
Mayer  v.  Wick,  15  O.  S.  548. 

5222.  Effect  of  appeal  from  common  pleas  court 
upon  referee's  report.  Brooks  v.  Scobie,  1  O. 
C.  C.  348;   Cairns  v.  Hedges,  2  0.  C.  C.  103. 

5226.  [65  V.  211,  §  6;  60  v.  93,  §  11;  S.  &  C. 
1169;  S.  &  S.  6S9.]  Amended  February  7, 1885, 
82  V.  31.'^  Amended  April  1, 1886,  83  v.  61.  Ma- 
terially changed. 

An  appeal  lies  from  court  of  common  pleas,  al- 
though trial  was  irregular.  Mills  v.  Moles,  1  O. 
534.  In  replevin,  a  plaintiff  might  appeal  from 
a  voluntary  judgment  of  nonsuit.  Reed  v. 
Carpenter,  2  ().  79.  An  appeal  lies  in  an  action 
for  waste.  Jenks  v.  Langdon,  21  O.  S.  362. 
See  Brooks  v.  Scobie,  1  O.  C.  C  348,  354;  Cairns 
V.  Hedges,  2  0.  C.  C.  103,  105,  §  5222,  above.  As 
to  appeals  from  superior  court  of  Cleveland  be- 
fore its  abolition,  see  Rou.oe  «.  Cbappell,  26  O. 
S.  306;  Sapp  v.  Laughead,  6  0.  S.  174;  Hays  v. 
Armstrong,  7  O.,  1  nt.,  247. 

5226.  [65  v.  211,  §  5";  69  v.  71,g  I ;  8.  &  S.  589] 
Amended  April  16,  1883,  80  v.  117.  Amended 
February  7,  1885,  82  v.  32.  Materially 
changed. 

If  issue  is  taken  on  the  averments  of  the  peti- 
tion, the  materiality  of  such  issue  will  depend 
upon  the  result  of  the  trial  of  the  equitable 
case  made  by  the  defendant;  if  the  equitable 
case  is  established,  the  decree  will  end  the 
controversy  and  settle  the  rights  oi'  the  parties ; 
but  if  the  defendant  fails  in  his  equitable  case, 
the  issues  raised  on  the  petition  must  be  dis- 
, posed  of  before  the  case  can  pass  to  final  judg- 
ment.    Buckner  v.  Mear,  26  O.  S.  514. 

When  the  decree  is  against  the  equity  set  up  by 
the  defendant,  his  right  to  appeal  from  the 
decree  will  not  operate  to  delay  the  final  <lls- 
position  of  the  case  in  the  court  of  common 
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pleas;  but  in  such  event  it  is  the  duly  of  the 
court,  by  jury  or  otherwise,  as  circumstances 
may  require,  to  determine  all  the  issues  in  the 
case,  and  render  final  judgment  between  the 
parties.     lb. 

The  perfecting  of  the  appeal  supersedes  or  sus- 
pends the  enforcement  of  the.judgmeitt  against 
the  defendant  until  the  appeal  is  determined, 
and  while'  the  appeal  will  not  have  the  effect  to 
open  for  retrial  the  legal  issues  that  may  have 
been  determined  in  the  court  below,  it  will  be 
the  duty  of  the  appellate  court  to  render  such 
decree,  in  view  of  the  legal  rights  of  the  par- 
ties as  settled  in  the  court  below,  and  their 
Equitable  rights  as  found  on  appeal,  as  the  jus- 
tice of  the  case  mav  require.  lb.;  Massie  v. 
Stradford,  17  O.  S.  596;  Taylor  v.  Leith,  26  O.  S. 
428,  approved;  Lndd  v,  James,  10  O.  S.  437; 
Smith  V.  Anderson,  20  O.  .S,  77,  explained,  and 
the  latter  case  qualified.  Ruckner  v.  Mear  was 
followed  in  .Sheeful  v.  Murty.  30  O.  S.  50; 
Dodsworth  v.  Hopple.  33  0  S.  16. 

Where  there  was  an  issue  of  fact  as  to  which  a 
party  could  demand  n  trial  by  jury,  the  case 
was  not  nppealable.  Ladd  v.  .lames,  supra; 
Keller  v.  Wensell,  25  O.  S.  579. 

In  cases  of  contest  of  will.o,  the  jurisdiction  in 
the  common  pleas  is  original,  and  concurrent 
with  the  superior  court  of  Montgomery  county. 
Bradford  v.  Andrews,  20  O.  S  209.  But  in  such 
cases,  there  can  be  no  appeal  from  the  latter 
court,  Mumma  V.  Mumma, 23  O.S.  602;  though 
there  is  from  the  former.  Mitchell  v.  Hogg,  10 
O.  S.  447. 

In  a  rhancery  cause,  a  party  could  appeal,  though 
the  decree  was  entered  by  consent.  Brewer  v. 
Connecticut,  9  O.  189.  But  a  judgment  entered 
by  consent  will  not  be  reversed.  Wells  v. 
Martin,  I  O.  S,  3K6;  Jackson  v.  Jackson,  16 
O.  .S.  163. 

Under  a  former  statute,  an  appeal  could  only  be 
taken  by  a  party  to  the  suit.  Reid  v.  Quigley, 
I6().  44;>. 

Under  former  statutes,  there  was  an  appeal  to 
the  district  court  from  a  voluntary  non-suit  in 
replevin,  Reed  v.  Carpenter,  2  O.  79  (see  6  O. 
490);  in  cases  of  attachment  certified  from  jus- 
tices of  the  peace  to  the  common  pleas,  Van- 
cleve  V.  Wilson,  2  O.  2'>2;  from  an  order  in 
chancery  confirming  a  sale,  Kern  v.  Foster,  16 
O.  274;  Rhonemjis  v.  Corwin,  9  0.  S.  366;  Hey 
V.  Schooley,  7  O.,  2  pt.,  48  (see  Beeves  v.  Ske- 
nett,  13  O.  -S.  .574:  31  O.  S.  201;  34  0.  S.  280); 
from  a  final  judgment  or  decree,  though  the 
right  of  action  was  given  by  statute,  Knoup  v. 
Piqua  Bank,  1  O.  S.  603;  from  an  order  for  par- 
tition under  the  statute,  Mack  v.  Bonner,  3 
0.  S.  306  (see  Hoy  v.  Hites,  11  O.  254);  from  a 
decree  for  alimony,  Taylor  v.  Taylor,  25  O.  S. 
71  (see  Laughery  v.  Laughery.  l-")  O.  404;  Tap- 
pan  V.  Tappan,  6  O.  S.  64;  Price  v.  Price.  10 
O.  S.  31%  Reed  v.  Reed,  17  O.  S.  563) ;  from  an 
interlocutory  order  dissolving  an  injunction, 
Pittsburg,  etc.,  R.  R.  Co.  v.  Kurd.  17  O.  S.  344; 
from  ajudement  as  to  which  a  second  trial  had 
been  denied,  Potter  v.  Bunnell  20  0.  S.  150; 


from  a  judgment  in  an  action  to  contest  a  will, 
Mitchell  V.  Hogg,  10  O.  S.  447;  from  an  order 
of  distribution  in  an  equity  case,  allowing  to  a 
wife  a  sum  of  money  in  lieu  of  a  homestead, 
•Spence  v.  Basey,  34  O.  S.  42. 

Under  former  statutes,  no  appeal  would  lie  to  the 
district  court  from  the  decision  of  common 
pleas  on  an  application  to  redeem  lands  sold 
for  taxes.  Street  v  Francis,  3  0.  277;  nor  from 
an  order  of  the  common  pleas  refusing  to 
admit  a  will  to  probate.  Chapman's  Case,  6  O. 
148;  nor  from  a  voluntary  non-suit,  Bradley  v. 
Sneath,  6  O.  490  (see  2  O.  79);  nor  in  cases  of 
partition  under  the  statute.  Hoy  v.  Hites,  11  O. 
2.54;  Barger  v.  Cochran,  15  O.  8.  460  (but  see 
Mack  V.  Bonner.  3  O.  S.  366;  Stableton  v.  Elli- 
son, 21  O.  S.  527;  Rush  v.  Rush,  29  O.  S,  440- 
Linton  v.  Laycock,  33  <,).  S.  128);  nor  from  pro- 
ceedings with  respect  to  an  insolvent's  estate 
appealed  to  the  common  pleas,  McCurdy  v 
Terry,  14  O.  391 ;  nor  in  cases  of  divorce  and 
alimony,  Laughery  v.  Laugherv,  15  O.  404  (see 
Tappan  v.  Tappan,  6  0. 8.  64;  Price  v.  Price,  10 
O.  S.  316;  Reed  v.  Reed,  17  0.  S.  663;  Taylor*. 
Taylor,  25  O.  S.  71);  nor  from  an  order  made 
on  petition  of  an  administrator,  Steinbarger  v. 
Steinbarger,  19  O.  106  (see  Aultman  v.  Seiber- 
ling,  31  ().  S.  201 ;  34  O.  S.  280;  Kern  v.  Foster, 
16  U.  274;  Rhonemus  t».  Corwin,  9  O.  S.  366); 
nor  from  an  order  removing  an  administrator. 
Still's  Estate,  15  O.  S.  484. 

Although  a  plaintiff's  cause  of  action  may  be 
triable  by  jury,  yet  where  new  matter  set  up  in 
the  answer  constitutes  an  equitable  cause  of 
action,  which,  if  established,  will  extinguish  or 
supersede  the  case  made  in  the  petition,  the 
issues  taken  on  such  new  matter  are  triable  by 
the  court,  and  not  as  of  right  by  a  jury;  and 
this  is  so,  whether  issue  is  taken  on  the  aver- 
ments of  the  petition  or  not.  Buckner  t. 
Mear,  26  0.  S.  514. 

No  appeal  from  a  judgment  to  vacate  former 
judgment;  the  remedy  is  error.  Taylor  ». 
Fitch,  12  O.  S.  169.  Decree  against  waste,  etc. 
Jenks  V.  Langdon,  21  OS.  362.  Refusal  ol 
court  to  fix  amount  of  bond  does  not  affect 
right  of  appe<tl.  Jones  v.  BootK  38  O.  S.  405. 
Appeal  and  petition  in  error.  Brown  v.  Kuhn, 
40  O.  S.  468.  Notentitled  to  an  appeal.  Bugh 
V.  Sturgeon,  41  O.  S.  402.  Appeal  when  not 
triable  by  jury.  Dutten  t>.  Hanover,  42  O.  S. 
215.  When  award  of  arbitrators  not  appeal- 
able. Moore  v.  Boyer,  42  O.  S.  312.  Final  or- 
der in  dower  proceedings  appealable.  Corryr 
Umb,  43  O.  S.  390. 

Effec^  of  appeal  to  circuit  court  upon  order  of 
common  pleas  court  dissolving  aii  injunction. 
Johnson  t>.  Avondale,  1  0.  C  C_229,  230.  An 
appeal  does  not  lie  from  interlocutory  order 
modifying  an  injunction.  Forgvt>.  C.  H.  &  D.  R. 
R.  Co.,  1  O.  C.  C.  417.  418.  See  Robbine  v. 
Commissioners,  2  O.  C.  C.  23.  Appeal  in  man- 
damus. State  V.  Bowersock,  1  O.  C.  C.  127.  A< 
to  right  of  appeal  in  garnishment  and  fore- 
closure of  mortgage  garqisbed,  see  Alsdorf 
V.  Reed,  45  0.  S.  653.    As  to  appeal  from  order 
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of  probate  court  on  motion  of  imbecile  ward  to 
terminate  guardianship,  lliett  v.  Nebergall, 
45  0.  S.  702  A  cnso  to  compel  an  assignee  to 
allow  a  claim  is  appealable.  Kennedy  v. 
Thompson,  3  O.  C.  C.  446.  SeeSallady  t>  Webb. 
2  O.  C.  C.  553.     Also  decisions  under  g  5225. 

5827.  [54  V.  122  §  2;  S.  &.  C.  1162.]  Amended 
February  7,  1885,  82  v.  32;  materially  changed. 

Ill  a  joint  action  against  several  defendants,  one 
may  appeal  the  whole  case  as  to  those  ugainst 
whom  Judgment  is  rendered,  by  giving  the  re- 
quired bond.     Emerick  v.  Armstrong,  I  O.  513. 

Bond  for  appeal  given  after  verdict  and  before 
judgment  tl)e  appeal  will  be  dismissed.  Wilson 
V.  Holeman,  2  O.  253.  A  stranger  can  not  ap- 
peal the  suit.  Reid  v.  Qaigley,  16  O.  445.  As 
to  when  time  bepins  and  expires.  Steinbarger 
V.  Steinbarger,  19  O.  106;  Harris  v.  Gest,  4  O. 
8.  469  ;  Hoagland  v  Schnorr,  Ii7  O.  S.  30. 

6228.  [50  V.  93  g  6 !  5 1  V  57.  8  607 ;  S.  &  C;.  1 1 35, 
1 167.]  Amended  February  7, 1885,  82  v.  32;  in 
third  line,  after  clerk,  insert  "of  the  common 
pleas  court;"  in  last  line,  change"  district"  to 
"circuit." 

An  executor  or  administrator,  defendant  in  a 
joint  suit,  can  appeal  the  cause  as  to  co-defend- 
ants, without  security  being  given.  Emerick 
V.  Armstrong,  1  O.  513.  Where  appeal  is  in  the 
interest  of  trust  no  bond  is  required.  Ken- 
nedy V.  Thompson,  3  O.  C.  C.  446. 

6230.  cited  in  Mannix  v.  Goebel,  1  O.  C.  C.  550, 
555. 

6233.  [54  T.  95  8  1  ;  S.  &  C.  1169.]  Amended 
February  7,  1885,  82  v.  32;  "District  court" 
and 'court"  changed  in  substance  to  "circuit 
court '  throughout. 

Defective  appeal  bond ;  no  dismissal  because  of, 
when.     Church  v.  Nelson.  .S5  O.  S.  638. 

An  application  to  change  ur  renew  an  undertak- 
ing for  appeal  is  a  "proceeding"  -within  the 
meaning  of  section  5114,  Oermania  B.  &  L. 
Ass'n  V.  Kern.  4  O.  C.  C.  35. 

5236.  [50v.  9.'?,  gl);  S.  &  C.  1168.]  Amended 
February  7,  LSSo,  82  v.  32;  materially  chamred. 

Cited  in  McCullough  v.  Cramblett,  1  0.  C.  C  330, 
331. 

5236.*  [."iOv.  9.-?,  g7;  .'5.  &  C.  1168.]  Amended 
February  7,  188.5,  82  v.  33 ;  in  second  and  sixth 
lines,  "district"  changed  to  "circuit." 

5237.  [50  v.  93,  8  8;  S.  &  C.  1168.]  Amended 
February  7,  1885,  82  v.  33;  "district"  changed 
to  "circuit"  throughout. 

Under  former  law,  appellant  recovering  no  more 
than  was  recovered  in  common  pleas  there 
must  be  two  judgments;  for  plaintiff  for 
amount  recovered,  for  defendant  for  costs 
on  the  appeal.     Waters  v.  Lemon,  3  O.  72. 

5239.  [67  V.  29,  8  1.]  Amended  February  7, 
1885,  82  V.  33;  "district'  changed  to  "circuit" 
tliroughout.  "In  cases  brought  before  it  on 
appeal"  inserted  after  "judgment,"  in  second 
line.    Other  immaterial  change.^. 

Authenticated  mandate  can  not  be  impeached. 
.Stevenson  v.  Morris,  37  O.  S.  10.  Common  pleas 
court  has  no  power  to  set  aside  a  judgment 


after  appeal  to  circuit  court.  Brewster  v.  An- 
derson, 1  O.  C.  C.  479,  481. 

6240,  524L  Formerly,  where  a  claim  was  as- 
signed, the  assignor  could  testify.  Myers  v. 
Walker.  9  <).  S.  559.  When  a  statement  of  a 
physician  is  a  privileged  communication.  Alpin 
V.  Morton,  21  ().  S.  ,536.  Husband  and  wile  as 
to  presence  of  third  parties.  McCague  ti.  Mil- 
ler, 36  O.  .S.  595.  Husband  and  wife  competent, 
when.  .Stevenson  v.  Morri.s,  37  O.  >S.  10  ;  How- 
ard V.  Brower,  37  O.  S.  402.  Communications, 
etc.,  of  husband  and  wife  in  presence  of  others. 
Sessions  v.  'I'revitt,  39  0.  S.  259.  Death  of  such 
party  does  not  alter  competency  of  husband 
and  wife  to  testify.  Morgan  v.  Bartlette,  3  O. 
C.  C.  431.  Death  of  agent  does  not  affect  com- 
petency of  witnesses,  ('ochran  v.  Almack,  39 
O.  S.  314;  First  Xat.  Bank  t-.  Cornell,  41  O.  S. 
401.  Bes  gestae.  Dickson  v.  .State,  39  O.  .S.  73. 
Parties  in  iiiten-.^t.  when  competent.  Stern- 
berger  v.  llanna,  42  O.  S.  305.  As  to  the  inter- 
est of  a  witness.     Ford  v.  Osborne,  45  0.  S.  1,  5. 

The  executor  of  the  maker  of  a  promissory  note 
may  compel  the  payee  and  assignor  to  testify  to 
facts  that  occurred  prior  to  the  death  of  the 
testator.  KoberU  v.  Briscoe,  44  O.  S.  596,  599, 
reversing  s.  c.  in  1  O.  C.  C.  577.  580. 

A  communication  made  to  one  who  has  for  years 
practiced  in  the  justice  courts,  buthas  not  been 
admitted  to  practice  law  in  this  state,  is  a  priv- 
ileged ceinmunication.  Benedict  v.  State,  44 
O.  .S.  679. 

5242.  [5lv.374,gl;  74  v.  161,  g  313;  S.  &C.  552.1 
Amended  April  16,  1886,  82  v.  125;  in  second 
line  of  paragraph  two,  "testifies,"  changed  to 
"  is  competent  to  testify  as  a  witness;"  in  last 
line  of  seventh  paragraph,  "as"  omitted. 

Administrator  testifies,  opposite  party  may.  Ran- 
kin V.  Hannan,  38  O.  8.  438.  See,  above,  Coch- 
ran V.  Almack,  39  0.  S.  314. 

Adverse  party  against  survivor  and' administrator 
may  testify,  when.  Harrison  v.  Neely,  41  O.  8. 
334.  See  Ryan  v.  O'Connor.  41  O.  S.  368;  First 
Nat.  Bank  v.  Cornell,  41  O.  S.  401.  Letters  and 
handwriting  of  wife.  Holtz  v.  Dick,  42  O.  S.  23. 

Widow  competent  to  prove  execution,  etc.  Keyes 
V.  Gore,  42  0.  S.  2 1 1.  See,  above,  Sternberger 
V.  Hanna,  42  O.  .S.  305;  Roberts  ».  Briscoe,  44  O. 
S.  596,  599. 

In  an  action  to  recover  a  money  judgment  against 
an  administrator,  neither  the  widow  nor  heirs 
at  law  are  necessary  parties,  and,  although  on 
her  own  application  she  becomes  a  party  and 
testifies,  it  will  not  entitle  the  plaintiff  to  testify 
under  the  third  clause  of  this  section;  before 
the  plaintiff  can  testify  it  must  appear  that  he 
comes  within  some  one  of  the  exceptions;  if 
the  estate  is  solvent,  the  widow  has  an  interest 
in  the  controversy.  Williams  v  Longley,  3  0. 
C.  C.  .508.  A  party  to  a  suit  is  incompetent  to 
testify  when  the  opposite  partv  is  the  guardian 
of  an  "  imbecile  '    Ross  v.  Todd,  4  ().  C.  C.  I. 

5243.  See  Roberts  v.  Briscoe,  44  O.  S.  596,  .599, 
iibove. 

5244.  Laws  of  another  state  must  be  pleaded 
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knd  proven  as  matters  of  Tact.  Williams  v. 
Finley,  40  O.  S.  342.  See  Barr  v.  Closterman, 
2  O.  C.  C.  387.  See  also  Roberis  v.  Briscoe.  44 
O.  S.  ftOO,  599,  above. 

6845.  Certified  copies  are  competent  eridence 
only  where  the  originals  are  so.  State  v.  Wells, 
HO.  261.  Parties  to  a  suit  are  not  iucompe- 
tent  to  testify  even  when  adverse  party  is 
trustee  of  a  deceased  person.  Objection  made 
before  witness  testifies  at  all  is  premature. 
Murdock  v.  McNeely,  1  0.  C.  C.  16.  17.  See 
al-;o  Roberts  v.  Briscoe,  44  0.  8.  596,  599,  above. 

5246  to  5249.  See  Roberts  v.  Briscoe,  44  O.  S 
596,599.  under  §6240. 

6260.  [51  v.  57.  §  .320;  S.  &  0.  1039.]  Amended 
May  2,  1885,  S2  v.  221;  exception  added  in 
case  of  change  ot  venue. 

See  Roberts  v.  Briscoe,  44  O.  S.  596,  599,  under 
i  K-iO  above. 

6261.  i->l  V.  57,  gg  321,  330;  S.  &  C.  1039,  1040.] 
Amended  April  15,  1880,  77  v.  216:  materially 
changed. 

No  specifications  in  writing  are  required  against 
a  witness  who  is  punished  for  contempt;  and 
a  jury  trial  can  not  be  demanded.  Ammon  v. 
Johnson,  3  O.  C.  C.  203.  See  Roberts  v.  Bris- 
coe, 44  O.  S.  596,  599,  under  §  5240,  above. 

6254.  [51  V.57,  §324;  S.  &C.  1039]  Corrected 
Maroli  9,  1880,  77  v.  45,  by  omitting  brackets 
in  second  line. 

6256.  [51  v.  57,g  325;  S.  &  C.  1040.]  Amended 
February  7,  1885,  82  v.  33;  "circuit  court" 
inserted;   the  only  material  change. 

6261  to  5263.  Professional  statements,  deposi- 
tion, etc.      Murdock  v.  McNeely,  1  O.  C.  C.  16. 

6269.  [51  v.  57,  §  340;  52  v.  27;  S.  &  C.  1041, 
1170.]  Amended  February  7,  1885,  82  v.  33; 
"A  judge  or  clerk  of  the  circuit  court",  in- 
serted in  second  line,  before  "a;"  "or  chief 
magistrate  of  a  municipal  corporation  "  omitted 
from  fourth  line.  Amended  March  11,  1889, 
86  v.  78. 

6273.  Proof  of  notice  to  take  depositions  should 
not  rest  on  oath  of  a  party  to  the  suit.  Lock- 
wood  V.  Adams,  10  O.  397. 

New  parties,  after  taking  deposition,  filing  no 
exceptions,  and  objecting  only  as  to  compe- 
tency, waive  notice  under  g  5273.  Ryan  v. 
O'Connor,  41  O.  S.  368. 

6284.  For  kindred  provisions,  see  g  5240.  For 
ca^es,  see  g  5273,  above. 

6286.  Exceptions  to  depositions  must  be  made 
before  trial.     Crosby  v.  Hill,  39  O.  S.  100. 

6289  Formal  notice  not  required,  when  from 
nature  of  action  defendant  has  notice.  R.  R. 
Co.  V.  Cronin,  38  O.  S.  122. 

6293.  See  Roberts  v.  Briscoe,  44  O.  S.  596.  603; 
g§  5240—5252,  above.  The  suit  in  equity  for 
discovery  is  practically  obsolete.  '  Chapman  v. 
Lee,  45  O.  S.  356. 

6294  to  5296.  An  objection  on  the  ground  of 
variance  must  be  taken  at  the  time  of  trial,  to 
be  of  avail  on  error.  Speer  v.  Bishop,  24  0.  S. 
59S.  To  constitute  a  variance  the  difference  be- 
tween the  gillegations  »nd  the  proof  must  be  as 
to   the  substantial  elements  of  the  case,  and 


not  as  to  the  legal  conclusions  drawn  by  the 
pleader.  Piatt  v.  Loiigworth,  27  O.  8.  159. 
Example  of  variance  not  failure  of  proof 
Barnett  v.  Ward,  36  O.  S.  107 ;  R.  R.  Co.  v. 
Lavfllley,  36  O.  S.  221;  Banta  v.  Martin.  38  O. 
S.  .534;  Benninger  v.  Hess,  41  O.  S.  64.  In- 
stance of  departure.  Towers  v.  Armstrong,  36 
O.  S.  357. 

6297.  A  charge  of  the  court  found  among  the 
papers,  indorsed  by  the  judge,  but  forming  no 
part  of  the  bill  of  exceptions,  will  not  be  re- 
garded part  of  the  record.  Hallam  v.  Jacks, 
11  O.  S.  092.  The  record  must  show  a  motion 
for  a  new  trial,  before  the  finding  of  the  court 
or  jury  upon  issues  of  fact  can  be  reviewed  on 
error.  Randall  v.  Turner,  17  O.  S.  262.  An 
exhibit  attached  to  and  made  a  part  ot  a  bill  of 
exceptions,  as  containing  the  testimony;  the 
court  can  not  consider  any  statement  in  such 
exhibit  as  to  the  rulines  of  the  court,  etc. 
Dunn  V.  State.  23  O.  S.  167.  Where  part  only 
of  a  charge  to  the  jury  is  given  in  a  bill  of  ex- 
ceptions, and  that  part,  by  itself,  is  susceptible 
of  two  interpretations,  one  erroneous  and  the 
other  in  accordance  with  law,  it  will  be  pre- 
sumed that  the  jury,  in  the  light  of  the  wliolo 
charge,  understootl  it  in  the  latter  sense. 
Davis  V.  State,  25  O.  S.  309.  Where  there  it 
evidence  fairly  tending  to  support  the  finding 
or  judgment  of  the  court,  a  motion  for  a  new 
trial  mu->t  be  made  and  overruled  before  the 
judgment  will  be  reversed  as  contrary  to  evi- 
dence, and  this  rule  applies  to  cases  in  equity 
as  well  as  law;  and  also  equally  where  th« 
finding  is  based  upon  inferences  which  do  not 
amount  to  legal  presumptions.  Spangler  *. 
Brown,  26  0.  S.  389.  A  general  exception  to  a 
charge  given  to  a  jury,  without  specifying  the 
error,  will  not  be  regarded  bv  a  reviewing 
court.  •  Serviss  v.  Stookstill,  30'  0.  S.  418.  A 
general  assignment  does  not  bring  into  review 
the  correctness  of  a  verdict  of  a  jury ;  to  require 
such  a  review  a  motion  for  a  new  trial  is  nec- 
essary.    Ins.  Co  V.  McGookev,  33  O.  S.  555. 

6298.  '[51  V.  57.  g  291;  S.  &  C.  1028.]  Amend- 
ed .March  II,  1887,  84  v.  69. 

6299.  See  Mack,  S.  &  Co.  v.  O.  W.  Dispatch,  3 
O.  C.  C.  36. 

5300.  When  the  error  complained  of  is  in  ex- 
cluding a  witness,  the  bill  of  exceptions  must 
show  distinctly  the  error  complained  of.  Arm- 
strong >v.  Clark,  17  O.  495.  No  bill  of  excep- 
tions necessary.  Harner  v.  Batilorf.  35  <).  S. 
113.  Exception  to  charge  to  jury,  how  mide 
to  appear.  Fleischman  v.  Shoemaker,  2  O.  C.  C. 
152,  l">.5. 

6301.  [73  V.  140,  g  4;  51  v.  .57.  g  294;  S.  &  C. 
1029]  Amended  March  II,  1887,  84  v.  70. 
Amended  April  11,  1888,  85  v.  LSI. 

A  bill  of  exceptions,  not  made  part  of  the  record, 
can  not  be  considered  upon  a  writ  of  error. 
Baldwin  v.  State,  6  O.  15.  When  bill  of  excep- 
tions to  be  sealed.  Rankin  v.  Sanderson.  35  0. 
S.  482.  In  criminal  cases.  Kerr  «.  Stat4>,  36  0. 
S.  614.  Failure  to  enter  in  journal,  motion 
nunc  pro  tunc  lies.     Bothe  v.  R.  R.  Co.,  37  U.  S 
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147.  See  K.  B.  Co.  v.  Himrod  Furnace  Co  ,  37 
O.  S.  434;  Mitchell  v.  Thompson,  40  O.  S.  110. 
On  error,  court  will  examine  whole  record.  R. 
R.  Co.  V.  Fitzpatrick,  42  O.  S.  318.  Consent  to 
proceed  without  bill  of  exceptions;  court  must 
allow;  mandamus  will  lie.  State  v.  Hnwes.  43 
O.  S.  16,  22.  When  bill  of  exceptions  not  con- 
sidered part  of  record.  Shillitov.  Thacker,  43 
O.  S.  63;  Wagner  v.  Ziegler,  44  0.  S.  59.  Re- 
viewing court  can  not  consider  imperfect  bill 
of.  Heffner  v.  Moyst,  40  0.  S.  112.  Where 
plaintiff  makes  a  prima  facie  case,  and  evidence 
in  answer  is  offered,  the  court  has  not  authority 
to  direct  a  verdict  for  defendant.  Hughes  v. 
Lehan.  1  0.  C.  C.  9,  II.  As  to  bill  of  excep- 
tions, where  the  court  has  adjourned  without 
keeping  the  journal  open,  or  having  entered 
exceptions  on  the  journal.  Stater.  O'Neal,  3 
O.  C.  C.  39S. 

6302.  Amended  April  11,  1888,  8.5  v.  182. 

No  necessity  of  seal  to  bill  of  exceptions.  Ven- 
able  V.  State,  1  O.  C.  C.  301,  3U2.  See  also  de- 
cisions under  g  530!,  above. 

6303,  5304.  For  decisions,  see  under  g  5301, 
above.  I 

'fiSOS.  GeneraVi/ :  A  new  trial  will  not  be  grant- 
ed upon  technical  grounds  where  substantial 
justice  is  done  by  a  verdict.  Buck  v.  Waddle, 
1  O.  357;  Hinton  v.  McNeil,  5  O.  509.  A  mo- 
tion for  a  new  trial  is  addressed  to  the  discre- 
tion of  the  court.  Conord  v.  Runnels,  23  O.  S. 
60).  And  when  granted  it  is  not  a  ground  of 
.  error  for  the  reversal  of  the  judgmen  t  rendered 
on  such  new  trial.  Smith  v.  Board,  27  O.  S.  44. 
An  order  setting  aside  a  verdict  and  granting 
a  new  trial  upon  payment  of  costs,  is  not  an 
order  conditioned  upon  such  payment.  The 
order  is  absolute,  and  the  stipulation  as  to 
costs  may  be  enforced  by  execution.  Heffner 
V.  .Scranton,  27  O.  S.  579.  Error  to  refuse  to 
set  aside  erroneous  flndings,  when.  Ins.  Co. 
V.  Sutphin,  35  O.  S.-  360.  Se.e  Stegman  v.  Hum- 
bers,  2  O.  C.  C.  51,  53. 

J-  Irregularitea,  etc.:  It  is  an  irregularity  for  which 
judgment  may  be  set  aside,  that  judgment  was 
taken  on  a  warrant  of  attorney  without  filing 
the  original,  or  a  copy  of  the  same.  Bank  v. 
Doty,  9  O.  S.  505.  It  is  not  error  for  a  court  to 
give  further  instructions  to  a  jury  whic^  has 
retired,  and  afterward  requests  such  instruc- 
tions during  a  regular  session  of  the  court  in 
the  day  time,  the  parties  and  their  counsel 
being  absent.  Preston  ».  Bowers,  13  O.  S.  1. 
Where  all  the  testimony  is  not  set  out,  but 
enough  appears  to  show  that  testimony  calcu- 
lated to  mislead  had  been  erroneously  admit- 
ted, it  will  be  presumed  that  it  was  prejudicial. 
Sharer  v.  Piper,  26  O.  S.  476. 

%  MUcowitiet :  That  the  jurors  separate  after 
agreeing  upon  a  verdict,  without  leave,  is  not 
ground  for  a  new  trial.  Wright  v.  Burchfield, 
3  O.  53. 

A  Exet»*ive  daanaget,  etc.:  Where,  on  a  motion 
for  a  new  trial,  on  the  ground  that  the  verdict 
is  a<!ain3t  evidence,  and  is  exces.sive,  and  the 
.amount  is  not  such  as  to  imply  the  influeno*  of 


passion  or  prejudice,  upon  a  remitter  of  the 
excessive  amount,  the  motion  may  be  over- 
ruled. Douglass  V.  Day,  28  <).  S.  176. 
6.  Error  in  Amount:  if  the  verdict  shows  upon 
its  face  that  the  damages  have  been  assessed 
upon  an  erroneous  and  illegal  basis,  such  ver- 
dict should  be  set  aside.  Ilolden  v.  Belmont, 
32  O.  S.  585. 

6.  Immfficient  evidence,  etc.:     A  new  trial  will  be 

f  ranted  where  verdict  is  against  the  evidence, 
n  ejectment,  new  trial  granted  more  libeniUy 
in  favor  of  defendant  than  plaintifil  Muhleu- 
burg  V.  Florence,  5  O.  24.5.     A  new  trial  wa? 

f ranted  for  further  investigation  in  CHse  of 
iodwicks'&  K.  V.  Ohio  Ins.  Co.,  5  O.  433. 
A  court  should  not  sot  aside  the  verdict  of  the 
jury  upon  mere  difference  of  opinion  with  the 
jury.  Remington  r.  Harrington,  8  0. 507;  Buck- 
ley V.  Gilmore,  12  0.  75;  Tracey  v.  Sacket,  1  O. 
S.  55.  Error  in  law  for  the  want  of  proof  only 
arisen  when  there  is  no  evidence  fairly  tending 
.  to  establish  one  or  more  facts,  the  existence  of 
which  is  essential  to  the  recovery.  Turner ». 
Turner,  17  O.  S.  4')0.  A  finding  and  judgment 
will  not  be  reversed  because  that  finding  and 
judgment  are  contrary  to  the  evidence,  unless 
they  are  clearly  so;  and  the  reviewing  court 
will  always  hesitate  to  reverse  where  the  doubt 
about  the  propriety  of  doing  so  arises  from  a 
manifest  conflict  in  the  oral  testimony  as  it  ap- 
pears on  the  record  in  the  reviewing  court. 
Landis  v.  Kellyi  27  0.  S.  567.  Findings  against 
evidence,  court  may  reverse  and  render  decree. 
Yeoman  v.  Lasley,  40  O.  S.  3X,9. 

7.  /ieiBly  discovered  evidence :  Evidence  rijibtly  re- 
jected but  an  incorrect  reason  assifined  for  such 
rejection,  is  no  ground  for  new  trial.  Ludlow 
V.  Park,  4  0.  5.  A  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  is  ad- 
dressed to  the  discretion  of  the  court,  and  can 
not  be  reviewed  on  error  except  where  there 
has  been  a  manifest  abuse  of  discretion  or 
where  the  material  facts  are  admitted,  or  f6und 
by  the  court.  Smith  v.  Bailey.  26  O.  S.  I.  New 
evidence  not  limited  to  term  in  which  motion 
was  made.  Moore  v.  Coates,  35  O.  S.  1 77.  As 
to  newly  discovered  evidence.  Schneider  v. 
State,  2  O.  C.  C.  420,  437.  Newly  discovered 
evidence  must  not  be  cumulative.  Krum  v. 
Stoll.  3  O.  C.  C.  500. 

8.  Error  of  laic,  etc.:  Pertinent  evidence  rightly 
admitted,  though  for  a  wrong  rea.son,  no  ground 
for  error.  Westerhaven  v.  Clive,  5  O.  136. 
Where,  from  the  evidence  correctly  admitted, 
the  plaintiff  is  entitled  to  recover,  the  court 
should  not  disturb  the  judgment  because  in- 
competent evidence  was  admitted.  Stetson  v. 
City  Bank,  2  O.  S.  167. 

To  justify  a  reversal  on  the  ground  of  the  rejec- 
tion of  evidence,  it  must  appear  on  the  face  of 
the  record  that  it  was  material.  Courtright  v. 
Staggers,  15  O.  S.  511. 

5307.  See  Stuckey  v.  Bloomer,  2  O.  C.  C.  541 ; 
Moore  v.  Coates.  35  O.  S.  177.  The  motion  lor 
new  trial  must  be  filed  not  only  within-  thre^ 
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days  but  also  before  the  term  has  ended.  State 
V.  Eager,  3  O.  C.  C.  581. 
6308  [51  V.  57.  g  300;  76  v.  99,  §  4;  S.  &  C. 
1033.]  Amended  March  9,  1880,  77  v.  48; 
"thirty-three  hundred  and  five"  changed  to 
"  five  thousand  three  hundred  and  five." 

6309.  See  Mooie  v.  Coates,  35  O.  S.  177.  See 
Stuckey  V.  Bloomer,  2  O.  G.  C.  511. 

6310.  See  .Andrews  v.  Youngstown,  35  O.  S.  218. 
An  order  of  court  fixing  the  annual  value  of 
the  widow's  dower,  and  directing  the  sale  of 
real  estate  subject  thereto,  is  ajudgment  within 
the  meaning  hereof.  Scbiml  v.  Schiml,  4  O.  C. 
C.  38. 

6311.  As  to  judgment  against  part  of  defendants 
and  the  dismissal  of  the  remainder:  such  dis- 
missal is  not  an  error  that  the  others  can  take 
advantage  of  in  error.  Mead  v.  McGraw,  19  O. 
S.  55:  Party  against  whom  judgment  not  given 
not  necessary  party  in  petition  in  error.  King 
V.  Bell,  36  O.  S.  460.  Dismissal  of  injunction 
without  prejudice.   Krug  v.  Bishop,  44  O.  S.  221 . 

CMted  in  Mason  v.  Alexander,  44  O.  S.  318,  334. 

6315,  6313.  For  decisions,  see  under  §  5311, 
above. 

6314.  When  a  judgment  is  reversed  and  the 
cause  remanded,  and  the  plaintiff  below  volun- 
tarily suffers  non-suit,  he  is  not  estopped  from 
bringing  a  new  action.  Holland  v.  Hatch,  15 
O.  S.  464.  Lack  of  necessary  parties.  Stone  v. 
Viele,  38  O.  S.  314.  Taking  case  from  jury  in- 
volves an  admission  of  all  material  facts.  Dick 
».  R.  R.  Co.,  3S  O.  S.  389.  See  above,  Krug  t>. 
Bishop,  44  0.  S.  221. 

6316.  Judgment  upon  a  mortgage  extinguishes 
a  bond,  note,  or  other  evidence  ofthesameorig- 
inaldebt.  Rudy  ».  Burgert,  1  O.  167.  The  emble- 
ments of  the  lessee  are  protected,  and  do  not 
pass  to  a  purchaser  under  a  decree  of  sale  for 
foreclosure.  Cassilly  v.  Rhodes,  12  O.  88. 
When  a  creditor  whose  debt  is  secured  by  mort- 
gage recovers  judgment  for  the  same  debt, 
takes  out  execution  and  causes  the  mortgaged 
premises  to  be  sold,  the  purchaser  will  take  a 
good  title,  although  the  amount  made  is  not 
sufficient  to  satisfv  the  entire  debt.  Fosdick 
V.  KisK,  15  0.  84;  Freeby  v.  Tupper,  15  O.  468. 
What  is  not  a  personal  judgment.  Conn  v. 
Rhodes,  26  O.  S.  644.  Effect  of  not  making 
junior  mortgagee  a  party.  Holliger  v.  Bates,  43 
<).  S.  437. 

6318.  A  decree  in  chancery  for  the  conveyance 
of  land,  if  deed  not  executed,  operates  as  n  con- 
veyance, subject,  as  between  the  parties,  to  a  re- 
vesting of  the  title  by  a  revers.il  of  that  decree; 
party  hsiving  title  under  such  decree  conveys 
in  good  faith,  before  citation  in  error,  a  rever- 
sal does  not  divest  purchaser's  title.  Taylor  v. 
Boyd,  3  O.  337.  Decree  of  U.  S.  Circuit  Court 
did  not  operate  as  conveyance  of  land  in  Ohio. 
Shepherd  v.  Com'rs.,  7  O.,  1  pt.,  271. 

8319.  [71  V.  47,  §  28.]  Amended  March  20, 
1884,  81  V.  05;  "alone,"  in  first  line,  "  may  be,' 
in  second  line,  and  "separate,"  in  third  line, 
omitted. 

Qusere  as  to  effect  of  this  section  upon  statute  of 


limitations.  R.  R.  Co.  v.  Cobb,  35  O.  S.  94.  Trial 
by  jury  and  appeal  to  (circuit)  court.  Avery  n 
Vaiisickle,  35  O.  S.  270.  Injunction  will  He. 
Morgan  v.  Perhamus,  36  O.  S.  517.  Assault  and 
battery  violation  of  personal  rights;  damages 
therefor  separate  property.  Stevenson  v.  Morris, 
37  O.  S.  10.  Effect  of,  81  v.  65,  209.  Elliott  v. 
Lawhead,  43  O.  S.  171 ;  Ashley  v.  Rockwell,  43 
0.  S.  386.  Default  judgment  against.  McGurdy 
V.  Baughnian,43  O.  S.  78.  Partnership  with  hus- 
band. Payne  ».  Thompson,  44  0.  S.  192.  See 
Stagge  V.  Nichols,  1  0.  C.  C.  4 OK,  414.  As  to  ef- 
fect of  changes  as  to  remedy,  etc.,  against  mar- 
ried women,  see  Hill  v.  Myers.  460.  S.  183, 192; 
Smith  V.  Frame,  3  O.  C.  C.  687. 

6320.  Proof  of  plaintiff's  claim  not  necessary, 
Dallas  V.  Ferneau,  25  O.  S.  635.  Applies  only 
when  part  is  admitted  and  part  denied.  Weaver 
V.  Carnahan,  37  O.  S.  363. 

When  it  is  proper  practice  to  test  the  answer  by 
demurrer  and  not  to  move  for  judgment  not- 
withstanding the  answer.  Columbus  v.  Reinbard, 
1  O.  C.  C.  289,  290. 

6382.  When  a  judgment  is  sought  to  be  taken 
by  confession,  under  a  warrant  of  attorney,  a 
petition  duly  verified  should  be  filed.  But  when 
a  judgment  is  rendered  on  a  warrant  which 
authorized  the  waiving  of  process  and  the  re- 
lease of  all  errors,  any  defect  in  the  verification 
cif  the  petition  on  a  proceeding  in  error  wilt  be 
deemed  to  have  been  waived.  Bank  v.  Keed, 
31  O.  S.435. 

6324  A  warrant  of  attorney  is  to  be  strictly 
construed:  Who  may  avail  themselves  of  such 
warrant  when  attached  to  a  sealed  note  payable 
to  bearer.    Spence  v.  Emerine,  46  O.  S.  000. 

5328.  On  motion  for  judgment  on  pleadings, 
court  can  onlv  look  at  pleadings.  Challen  v. 
Cincinnati,  400.  8.  113. 

5329.  Judgment  in  case  of  set-off.  Baker  *. 
Kinsey,  41  O.  S.  403. 

5330.  [51  V.  67,  g  386;  S.  &C.  10.54.]  Amended 
April  14,  1886,  S3  v.  74;  "infant'*^  changed  to 
"minor"  throughout,  and  in  third  line,  ''full 
age"  changed  to  "majority." 

Cited  in  Carey  v.  Kemper,  45  O.  S.  93. 

5331  to  5333.  Alimony  a  final  order,  etc.  King 
V.  King,  380.  S.  370.  Jurisdiction  retained  un- 
til ilnal  judgment;  judgment  of  reversal  not  a 
final.     BoUes  v.  Stockman,  42  O.  S.  445. 

5334.  The  docket  of  a  court  is  no  part  of  its 
record.  Moore  v.  Brown,  10  O.  197.  Bill  of  ex- 
ceptions; what  court  is  bound  to  take  cogni- 
zance of.  Fleischman  v.  Shoemaker.  2  O.  C.  C. 
152,  166.    See  also  under  gg  5331,  .5333,  above. 

5335.  Record  is  evidence  even  if  not  signed  by 
judge.  Osburn  v.  State,  7  O.,  1  pt..  212.  By  an  ap- 
peal from  common  pleas  court,  the  whole  c«se  is 
taken  to  circuit  court,  and  the  former  has  no 
longer  any  control  over  the  same.  Brewster  v. 
Anderson,  1  O.  C.  C.  479,  481.  See  also  under 
gg  5331,  5333,  above. 

[5339-1].  Passed  April  19,  1883.  80  v.  216.  and 
numbered  by  the  General  Assembly  as  g  5339*. 
as  was  also  g  [5339-2],  provides  that  the  court 
may  order  a  general  index  to  be  made. 
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[6339-2J.  Passed  April  12,  1884,  81  v.  160.  and 
numbered  by  the  General  Assembly  as  §  5339a, 
as  was  also  §  [5339-1],  provides  for  restoring 
lost  or  destroyed  recoras.  Its  application  is 
extended  to  records  of  mayors'  andjustices' 
courts  by  §  9078. 

[6339-31  to  [5339-5].  Passed  April  12.  1884, 
8i  V.  160,  161,  and  numbered  bv  the  (ieneral 
Assembly  as  gg  o339b  to  5339d.  provide  for 
restoring  lost  or  destroyed  records.  Applica- 
tion extended  to  records  of  mayors'  and  jus- 
tices' courts  by  §  9078. 

[6339-6J.  Passed  April  12,  1884,  81  v.  161.  and 
numbered  by  the  General  Assembly  as  §  533Ue, 
provides  for  restoring  lost  or  destroyed  records. 
Amended  .May  4,  1885.  82  v.  210;  materially 
changed  and  lengthened.  Application  ex- 
tended to  records  of  mayors  and  justices' 
courts  by  g  907s. 

6310.  [44  V.  66,  §3;  64  V.  15,  §  543;  S.  &  C.  1 139; 
S.  &  S.  570.]  Amended  March  19,  1880,  77  v. 
71.  Amended  January  31,  1883,  80  v.  11. 
Amended  April  16,  1888,  85  v.  306.  Amended 
April  15,  1889,  86  v.  353. 

Where  the  statute  re<|uired  the  summons  to  be 
indorsed  with  security  for  costs,  the  plaintiff 
being  a  non-resident,  before  service,  after  ap- 
pearance of  defendant  and  continuance  of 
the  cause,  it  is  error  to  dismiss  for  lack  of  such 
indoriement.      McVickar  ».  Ludlow,  2  ().  209. 

6348.  Judgment  for  costs.  Beaton  v.  Radford, 
40  O.  S.  106.  Interest  allowed  on  costs.  Em- 
mitt  V.  Brophy,  42  O.  8.  82.  No  judgment  for 
costs,  without  jurisdiction.  Kothwell  v.  Win- 
terstein,  42  O.  S.  249;  Moora  v.  Beyer,  42  O. 
S  312. 

5349.  [51  V.  57,  §552;S.  &C.  1117.]  Amended 
April  17,  188{>,  83  v.  86;  in  first  lin*-,  "when" 
changed  to  "if  it  shall  appear  that  a  justice  of 
the  peace  has  jurisdiction  of  an  action,  and  the 
same  has  been  brought  in  any  other  court 
nnd." 

6854.  [74  V.  115,  §  534.]  Corrected  March  9, 
1880,  77  V.  46;  in  par.  1,  "filty-threo  hundred 
and  forty-three  [fifty-threo  hundred  and  nine]" 
changed  to  "  filiy-three  hundred  and  nine.'' 
Amended  February  7,  1885,  82  v.  34;  in  first 
lino,  "a  superior  or  district"  changed  to  "cir- 
cuit;" in  first  line  of  par.  5,  "married  woman" 
omitted;  in  first  line  of  par.  8,  "in"  changed  to 
"  within."     Other,  but  immaterial,  changes. 

A  final  judgment  was  not  amendable  at  a  subse- 
quent term,  except  in  matter  of  form.  Botkin 
V.  Pickaway,  1  O.  3T5.  Process  issued  against 
two;  one  not  served;  declaration  against  one; 
appearance  and  plea  by  one;  verdict  and  judg- 
ment against  both;  judgment  may  be  amended 
at  subsequent  term  by  siriking  out  name  of 
defendant  not  served.  Hammer  v.  McConnell, 
2  0.  31.  The  time  for  performing  a  decree  in 
chuncerv  could  be  enlarged  nt  a  subsequent 
term.  Baird  v.  Shepherd,  2  O.  261.  On  motion 
of  a  defendant,  not  served  with  process,  and 
whose  appearance  was  entered  by  an  attorney 
without  authority,  the  courtmay  set  aside  judg- 


ment at  a  subsequent  term.  Critchiield  v.  Foi« 
ter,  3  O.  518. 

Cited  and  discussed  in  Carey  v.  Kemper,  45  O.  S. 
94.  It  is  necessary,  on  death  of  defendant  be- 
fore rendition  of  a  decree,  that  the  action  be 
revived,  and  it  is  irregular  and  erroneous  not 
to  do  so.  Mannix  v.  Elder,  1  O.  C.  C.  59,  60. 
Who  may  impeach  a  judgment  in  collateral 
proceedings.  Lewis  v.  Moon,  1  O.  C  C.  211, 
214.  Court  has  no  power  to  modify  its  decree 
after  term,  except  in  accordance  with  the  pro. 
visions  hereof.  Thatcher  ».  Dickinson,  3  O.  C. 
C.  144.  See  Keszler  v.  Cincinnati,  3  O.  C.  C. 
223,  225. 

Mistake  by  clerk  and  court  may  be  corrected. 
Elliott  V.  Plattor,  43  O.  S.  198. 

5355.  CitPil  and  discussed  in  Carev  v.  Kemper, 
45  O.  S.  94;  Thatcher  v.  Dickinson,  3  O.  O. 
C.  144. 

5356.  Mortgage©  purchases  premises  under  ju- 
dicial proceedings,  upon  reversal  of  said  pro- 
ceedings, the  mortgagor  is  entitled  to  his  right 
of  redemption,     llubbell  v.  Broadwell,  8  0.  120. 

Proceeding  to  vacate  judgment  of  former  term 
not  appealable.  Taylor  r.  Fitch,  12  O.  S.  169. 
Motion  for  new  trial.  Moore  v,  Coates,  35  O.  S. 
177.  Fraud  by  successful  party.  Baldwin  v. 
Sheets,  39  0  S.  624.  Itemcdy  cumulative. 
Darst  V.  Phillips.  41  O.  S.  514. 

When  judicial  sale  will  be  opened  as  against  -bona 
fide  purchaser.  Stites  v.  Wiedner,  35  O.  R.  555. 
Cited  in  Burkham  v.  Cooper,  2  C.  O.  C.  77,  81.  For 
further  decisions,  see  under  §§  5097,  5354,  here- 
in and  in  Kevised  Statutes. 

5357  to  5382.  Sections  297-301,  534-542.  code, 
construed,  Moore  v.  Coates,  35  O.  S.  177.  Notic* 
under  g  53.">7  waived  by  appearance.  Elliott  v. 
Plattor,  43  O.  S.  198.  Cited  and  discussed. 
Carey  v.  Kemper,  45  O.  S.  94;  Thatcher  v.  Dick- 
inson, 3  O.  C.  C.  144. 

6388.  [74  V.  115,  g  641.]  Amended  April  14, 
1886,  83  V.  74;  materially  changed. 

See  Bever  v.  Beardmore,  40  O.  K.  70.  See  also 
under  gg  53.) 7-5362  above,  and  Carev  w.  Kemper, 
45  O.  S.  94;  Thatcher  v.  Dickinson,  3  O.  C.  C. 
144,  under  g  5354.  above. 

5364.  Cited  and  discus.sed  in  Carey  v.  Kemper, 
45  O.  S.  94;  Thatcher  v.  Dickinson,  3  O.  C. 
f.  144. 

5365.  The  supreme  court  may  modify  the  judg- 
ments and  orders  of  the  supreme  court  com- 
mission as  fully  as  its  own.  Murphy  v.  Swad- 
ner,  34  O.  S.  672.  Cited  and  discussed  in  Carey 
V.  Kemper,  45  O.  S.  94;  Thatcher  v.  Dickinson, 
3  O.  C.  C.  144. 

5366.  Day  of  grace  not  expired  no  defense, 
when.     Yohov.  McGovern,  42  O.  S.  11. 

5388.  [73  V.  148,  g  I.]  Amended  April  14, 
1886,  83  V.  75;  verbal  changes. 

5389.  [51v.  57,  3  416;  S.  &(;  1060.J  Amended 
April  14,  1880,  77  v.  201.  Amended  February 
7,  1885,  82  v.  34.     Materially  changed. 

5370.   Applies  only  to  unincorporated  companies. 

Uowland  v.  Meader  Furniture  Co.,  38  O.  S.  269. 

5372-5373.    Orders  of  sale  of  real  estete  undef 
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decrees  either  final  or  interlocutory,- arcaxecu-i 
tioiiB.     Hcrland  v.  Newcombe,  2  0.  C.  C,  330.    , 

5374.  Execution  issued  after  the  death  of  the 
defendant  upon -a  judgment  rendered  in  his 
lifrt-time,  and  levied  upon  lands'  of  which  he 
died  seized;  sale  void.  Massie ».  Long,  2  O.  2H7; 
Cartney  v.  Reed,  5  O.  221.  Levy  and  sale  of  in- 
terest of  tenant  in  common  by  specified  metes 
and  bounds  is  good  as  to  hi^  undivided  portion 
within  such  bounds.  Treon  ».  .Emericlt,  6  <>. 
391.  One  in  possession,  claiming  title  with 
warranty  from  an  entry  and  survey  not  pntent- 
«d,  has  an  estate  that  m;iy  ho  sold  on  execution. 
Jackson  v.  Williams,  10  0.  69.  One  in  posses- 
sion of  land  has  an  interest  that  mny  be  sold 
on  execution.  Miner  v.  VVHllace,  1<>  O.  403. 
The  freehold  of  a  husband  in  his  wife's  lands 
may  be  sold  «in  execution.  Canby  v.  Porter, 
12  b.  79.  The  interest  of  a  partner  in  goods 
and  chattels  may  be  levied  on  upon  execution 
for  his  separate  debt.  Nixon  t>.  Nash,  12  ().  S. 
647.  "Lands  and  tenemenix"  include  vested 
remainders.  Lawrence  y.  Belger,  31  O.  S.  175. 
For  further  decisions  see  under  section  5375, 
below. 

£375.  Lands  sold  and  not  conveyed  are  not 
liable  to  subsequent  judgmentsagninst  vendor, 
and  sale  may  bo  stayed  by  injunction.  Manley 
V.  Hunt,  1  O.  257.  What  lands  should  be  first 
seized  is  not  open  to  inquiry  alter  sherifTs 
deed.  Roads  v.  Symmes,  1  O.  281.  An  equity 
not  subject  to  execution.  Roads  t>.  Svmmes,  1 
O.  281;  Jackman  v.  llallook,  1  O.  318.  .Judg- 
ment confessed  during  the  return  term,  upon 
process  issued  on  the  first  day  of  the  term, 
was  a  lien  from  the  commencement  of  the 
term.  Urbana  Bunk  t>.  Baldwin,  3  O.  65. 
.Tudgment  is  not  a  lien  upon  after  acquired 
lands,  aliened  by  debtor  before  levied  upon. 
Miller  v.  Murphy,  4  O.  92.  Ajudgment  lien 
upon  lands  is  not  discharged,  as  aguinst  a  sub- 
sequent purcha-^er,  by  the  release  of  levy  on 
chattels  by  mutual  consent.  Ford  v.  Skinner, 
4  O.  378.  Purchase  money  lien  is  preferred  to 
the  lien  of  judgment  creditors.  Patteraon  v. 
Johnston,  7  O.,  1  pt ,  225.  An  execution  on 
chattels  sufficient  to  pny  the  debt,  subsequent- 
ly released  by  plaintiff's  consent,  the  lien  on 
defendant's  lands  is  lost,  as  against  a  purchaser 
during  the  continuance  of  the  levy.  Ford  v. 
Com'rs,  7  O.,  2  pt.,  148.  An  unrecorded  mort- 
gage is  postponed  to  the  lien  of  a  judgment  re- 
covered after  the  date  of  the  mortgage.  Miiy- 
ham  V.  Coombs,  .14  0.  428.  An  inventory  of 
personal  property  levied  on,  although  desir- 
able, is  not  necessary.  Pujsh  v.  Calloway,  10 
O.  S.  488.  How  the  time  of  the  commence- 
ment of  the  term  is  to  be  determined;  as  to 
priority  of  ajudjrment  and  mortgage  tiled  on 
the  first  day  of  the  term.  Hemminway  v. 
Davis,  24  O.  S.  150.  Real  estate  levied  on  dur- 
ing the  life  of  the  debtor  mny  be  sold  after  his 
death  without  mnking  his  representatives  par- 
ties.    Bigelow  V.  Reiiker,  25 U.  8.  542. 

.PaTtn«r8hip  real  property,  liability  of.     Page  v. 


Thomas,  43  O.  S.  .38.     For  further  decisiou^ 
see  under  §  5374,  above. 

5376.  [51  V.  298,  §  2;  S.  &  C.  386.]  Amended 
February  7,  1885.  8i  v.  34;  "district" 
changed  to  "circuit,"  is  the  only  material 
ohaniie. 

5377.  [51  V.  57,  8  492;  64  v.  20,  g  489;  8.  &  C. 
1094;  S.  &.  S.  567.]  Amended  April  3,  1888, 
X6  V.  143. 

Justice's  judgment  a  lien  when  filed;  lien  not 
lost  by  homestead,  etc.  McComb  v.  Thompson, 
42  O.  8.  139. 

5378.  'I'he  lien  of  a  judgment  or  mortgage  is 
not  lost  by  th^  organization  of  a  new  county 
which  includes  the  incumbered  lands  within 
its  limits.  Davidson  v.  Rout,  1 1  O.  98.  As  to 
priority  of  transcript  filed  during  vacation, 
mortgage  recorded  before  the  next  term,  and 
judgment  obtained  at  said  term.  Babbitt  v. 
Morgan,  31  O.  8.  273.  See  McComb  v.  I'homp- 
son,  42  0.  S.  139.  above. 

6379.  8ee  McComb  v.  Thompson,  42  O  S.  139, 
under  §  5377,  above. 

5380.  Decree  of  foreclosure,  not  dormant  in 
five  years,  etc.     Moore  t>.  Ogden,  35  O.  S.  430. 

5381.  [51  V.  67,  §423;  44  v.  6(5,  §2;  70  v.  15. 
§1;  8.  &C.  1068.]  Amended  April  15,  1889, 
§:)  V.  372. 

A  sale  upon  an  execution  issued  after  the  death 
of  defendant,  upon  a  judgment  rendered  in 
his  lifetime,  and  levied  upon  lands  of  which 
he  died  seizeil,  is  void.  Massie  v.  Long,  2  0. 
287;  Cartney  v.  Reed,  5  0.  221.  The  exact 
amount  of  the  judgment  must  be  indorsed  on 
tho  execution,  and  vendi  executions  must  be 
for  the  Fame  amount,  and  be  similarly  indorsed 
for  the  same  amount;  a  failure  in  this  respect 
is  fatal.     Mon!>ghan  v.  Monaghan,  25  O.  8.325. 

5382.  Levy  made  within  one  year  from  date  of 
judgment,  and  set  aside  after  expiration  of  the 
year,  the  lien  is  lost  as  against  subsequent  levy 
made  within  a  year  and  continued  until  pale; 
when  levy  is  set  asiile,  parties  stand  in  same 
situation  as  if  no  levy  had  ever  been  made. 
Patton  V.  Sherifr  Pickaway  Co.,  2  O.  395.  Fol- 
lowed in  Waymiro  v.  Stalev,  3  O.  366.  See 
Pago  V.  Thomas,  43  O.  S.  38,  under  §  5375, 
above. 

6383.  Partnership  goods  may  be  levied  upon 
under  an  execution  against  one  of  the  partners 
for  his  separate  debt.  Place  v.  8weetzer,  ]6  O. 
142;  Sutcliffew.  Dohrman,  18  0  181;  Nixon  ». 
Nash,  12  O.  8.  647.  Before  condition  broken, 
the  mortgagor  of  personal  property  who  has 
the  right  to  retain  possession  of  the  goodx,  has 
nn  interest  that  mMy  be  taken  in  execution. 
Curd  V.  W under,  5  O.  S.  93.  What  conntitutea 
a  valid  levy.     Minor  v.  Smith,  13  0.  S.  79. 

5384.  Bond  for  redelivery  of  property  taken  in 
execution,  and  not  sold  for  half  the  appraise- 
ment, underact  of  1820,  and  not  redelivered  or 
tendered  to  the  officer  who  made  the  levy  or  his 
representatives  within  six  months,  is  forfeited, 
though  no  new  execiuiou  sued  out.  Wright  n. 
Lepper,  2  O.  297. 
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v6889.  Judgment  isalienoit  debtor's  lands  oo' 
extensive  with  the  jurisdiction  of  the  court; 
hot  a  lien  on  after  acquired  property  before 
actual  levy ;  equitable  interests  can  not  be  sold 
on  execution.  Roads  v.  Symmes,  1  O.  281.  An 
<>quity  not  a  subject  of  execution.  Jaokman  v. 
Hailock  1  0.  31ti.  Lands  sold  for  balance  of 
purchase  money  under  decree  in  chancery  must 
be  valued;  and  sell  for  proportion  of  valuation 
as  in  case  of  lands  sold  upon  execution.  Wiles 
V.  lUylor.  1  0.  509.  Lands  mortgaged  since 
June,  1805,  must  be  sold  upon  execution,  in 
mnnner  prescribed  by  execution  law  at  time  of 
sale.  W  here  landi  sold  upon  execution  are  not 
valued  and  the  objection  was  not  made  at  the 
return  of  the  execution,  the  purchaser,  if  a 
slriinger,  is  not  affected.  Allen  v.  Parish,  3  (). 
IS7.  Levy  by  sheritf  upon  land,  the  descrip- 
tion must  be  so  definite  and  convenient  that 
the  laud  can  be  easily  located.  Throckmorton 
V.  Moon,  1 0  0. 42.  Property  must  be  appraised 
at  its  cash  value;  it  cannot  be  appraised  "sub- 
ject to  a  certain  undetermined  indebtedness." 
Thatcher  V.  Dickinson,  3  O.  C.  C.  144. 

6390.  See  Thatcher  v.  Dickinson,  3  O.  C.  C.  144, 
;ib)ve. 

.533L  Lands  must  sell  for  two-thirds  of  the  an- 
praisement.  Patrick  v.  Oosterout,  1  O.  27,  31. 
See  Thatcher  i>.  Dickinson,  3  O.  C.  C.  144,  under 
§  63S9,  above. 

6393.  As  to  advertisement  in  semi-weekly  and 
(liiily  papers.  Lemertw.  Clarke,  I  O  C.  C.  56y.570. 

6394.  [48  V.  27,  ?  I ;  65  v.  37,  g  1 :  73  v.  lOll,  g  I ; 
76  v.  64.  g  23.  j  Amended  April  15, 1 889,  86  v.  h:. 

6397.  Money  received  by  sherifF  on  execution 
can  not  be  attached  in  his  hands.  Dawson  v. 
Ilolcorab,  1  O.  275.  Sheriff  was  not  required 
to  pay  money  made  on  execution  before  the  re- 
turn of  writ.  Demand  made  before  return  no 
foundation  for  amercement.  Stone  v.  Ruffin,2 
O.  503.  Where  a  party  bids  in  properly  on  sale 
or  execution  to  protect  a  previous  purchased 
title,  third  persons  intere.4ted  may  consider  the 
bid  as  money  in  the  parly's  hand.s  and  hold  him 
accountable  for  the  same.  Graham  v.  Bank,  5 
O.  265. 

6398.  Upon  motion  for  order  to  sheriff  to  make 
deed,'  the  court  only  looks  to  the  execution 
on  which  sale  was  made,  and  proceedin);s 
under  it.  Buckingham  t>.  Society,  2  O.  360. 
Where  an  order  confirming  a  sale  is  set  aside 
on  error  after  the  execution  of  the  sheriff's 
deed  and  before  a  conveyance  by  thejpurcha<jer, 
the  title  is  divested.  McBain  v.  McBain,  15  O. 
R.  337. 

6399.  [51  V.  57,  g  395;  S.  &.  C.  1057.]  Amended 
April  14,  18h4,  81  v.  194;  materially  changed. 

6400.  See  Hubbard  v.  Elden,  43  O.  S.  380. 

6401.  Acknowledgement  of  sheriff's  deed  is  in- 
dispensable. Roads  V.  Symmes,  I  0.  281.  A 
sheriff's  deed  must  describe  the  land  conveyed 
so  that  it  can  be  conveniently  and  distinctly 
located.  Throckmorton  v.  Moon,  10  0.  42.  A 
levy  and  sale  of  land  on  execution  confers  on 
the  purchaser  n  paramount  title  to  the  lien  of  a 
prior  mortgage,  not  acknowledged  or  recorded. 


Foediokf .  Barr,  3  0.  S.  471.    See  also  decisions 
under  g  5398,  Revised  Statutes. 

5402.  Purchaser  of  land  at  sheriff's  sale  takes 
the  title,  iis  lield  by  the  debtor,  subject  to  prior 
existing  liens.  Riddle  v.  Bryan,  5  O.  48.  A 
subsequent  patent  issued  to  heirs  of  original 
owner  of  an  entry  and  surveys  of  lands,  sold 
on  execution  against  one  in  possession  claim- 
ing title  with  warranty  from  such  entry  and 
survey  before  patent  issued,  inures  to  the  bene- 
fit of  the  purchaser  under  the  execution. 
Jackson  v.  Williams,  10  O.  69.  A  purchasier  &t 
sheriffs  sale  without  notice  of  a  prior  dormant 
equity  prior  to  the  return  of  the  execution,  is 
a  buna  fide  purchaser  without  notice,  although 
the  sheriffs  deed  bears  date  after  actual  notice, 
given  after  the  sale.  Oviatt  v.  Brown,  14  O. 
i85.  When  a  creditor,  whose  debt  is  secured 
by  a  mortgage,  recovers  a  judgment  for  the 
same  debt,  takes  out  execution  and  sells 
the  mortgaged  premises,  the  purchaser  takes  a 
good  t^tl'e,  though  the  money  made  is  not 
sufficient  to  satisfy  the  entire  debt.  Fosdick 
V.  Risk,  15  O.  84;  Freeby  v.  Tup)..M-,  15  O.  468 
As  to  what  title  will  pass  on  sale  on  execution 
on  ajudgmentagainst  defendants,  part  of  whom 
were  not  served  with  process.  Douglass  v. 
Massie,  16  0.  271.  A  purchaser  at  sheriff's 
sale  acquires  no  greater  interest  than  the  judg- 
ment debtor  had  at  the  time  of  levy  and  sale, 
and  takes  subject  to  outstanding  equities,  es- 
pecially if  purchaser  had  notice  of  these 
equities.  M'Louth  v.  Rathbone,  19  O.  21.  The 
rule  caveat  emptor  applies  in^  all  its  rigor  to 
judicial  sales.  Corwin  v.  Benham,  2  O.  S.  i'T; 
Creps  ».  Baird,  3  O.  S.  278.  As  to  lien  of  taxes. 
Creps  V.  Baird,  3  O.  S.  278.  As  to  silence  of 
mortgagee  at  sheriffs  sale,  if  his  mortgage  is 
on  record.      Fisher  v.  Mossman,  11  0.  S.  42. 

See  decisions  under  g  5398,  Revised  Statutes. 

5404.  Alt  administrator  who  purchases  land  at 
his  own  sale  will  be  held  a  trustee  lor  the 
heirs,  whether  he  purchases  directly  or  through 
another  person.  Glass  v.  Greathouse,  20  O. 
503.  An  appraiser  purchasing  at  n  judicial 
sale,  such  purchase  is  not  strictly  void  but 
voidable  only,  and  will  "  be  coniiidered  fraudu- 
lent and  void"  only  on  the  application  of  the 
party  in  interest  to  avoid  the  cale.  Terrill  v. 
Auchauer,  14  0.  S.  80.  See  also  Armstrong  v. 
Huston,  8  O.  552;  Bohart  v.  Atkinson,  14' 0. 
228;  Mitchell  ».  Dunlap,  10  O.  117;  Welsh  ». 
Perkins,  8  0.  52;  Beard  v.  Westeiman,  32  0. 
S.  29;  Rammelsberg  v.  Mitchell,  '^9  O.  S.  22. 
An  administrator  can  not  be  directly  or  indi- 
rectly interested  as  a  purcha!<er  at  his  own 
sale.  Piatt  v.  Longworth,  27  O.  S  159.  This 
rule  may  apply  to  attorneys  aUo  Wade  v. 
Pettibone.  11  0.  57.     See  notes  under  g  6161. 

5409.  This  section  applies  when  the  purchaser 
is  a  lien-holdef  made  a  partv  defendant. 
McBride  v  Longworth,  14  O.  S.  349.  Reversal 
does  not  divest  stranger's  title,  otherwise  a 
parly's;  insurable  interest.  Ins.  Co.  v.  Samp- 
son, 38  0.  S.  672.    .Seeiitites  v.  Weidner,  35  0. 
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S.  5:')5,  under  g  5356,  above.  See  also  notes  un- 
der g  6163. 

5412.  A  court  on  motion  and  affida^vit  may  or- 
der the  Hatisfaction  of  a  judgment  wrongfully 
made  to  be  vacated,  and  may  award  execution 
on  the  judgment.  Wilson  v.  Stilwell,  14  O.  S. 
464. 

6416.  [65  V.  202,  §447;  S.  &S.  563.]  Amended 
February  7,  1885,  82  v.  35;  ''district"  changed 
to  "circuit,"  and  "awarded"  changed  to  "di- 
rected," are  the  only  material  changes. 

Execution  must  both  be  sued  out  and  levied. 
Thompson  v.  Atherton,  6  O.  30.  l.«vy  made, 
but  property  incorrectly  described,  the  lien  is 
lost  as  against  a  levy  made  prior  to  amend- 
ment of  the  return.  Life  Ins.  Co.  v.  Life  Ins. 
Co  ,  13  O.  220.  A  lien  of  judgment,  on  which 
execution  i.s  not  levied  within  one  year,  but 
older  than  a  rtiortgage  lien,  mortgagee  can  not 
protect  himself  against  prior  judgment  lien  by 
purchasingajunior  judgment  levied  within  the 
year.  Fitch  v.  Mendenhall,  17  O.  578.  '  As  to 
necessity  of  issuing  execution  when  debtor  has 
made  an  assignment.  .Scott  v.  Duun,  26  O. 
S.  63. 

6418.  Time  can  not  be  extended.  Harland  ti. 
Newcombe,  2  O.  C.  C.  33(». 

6419.  Where  judjrment  has  been  rendered 
against  principal  and  surety,  and  the  principal 
is  insolvent,  ihe  eurety  may  institute  suit  to 
subject  credits  of  the  principal  to  the  payment 
of  the  same,  although  the  surety  has  not  paid 
the  money.     McConnell  v.  Scott,  15  O.  401. 

6426  et  setl.  The  following  are  the  acts  relating 
to  exemptions  from  execution,  which  are  no 
longer  in  force:  Act  of  1834.  3  Chase,  ch.  862, 
g  48^  3  Curwen,  ch.  1363,  g  48,  Concerning  in- 
solvent debtors;  1835,  1  Curwen,  ch.  51,  Burial 
grounds;  I  Ci»rwen,  ch.  306,  Personal  property 
which  may  be  held  by  each  head  of  a  family; 
1844,  2  Curwen,  ch.  490,  Amendatory  of  last- 
named  act;  1S47,  2  Curwen,  767,  Amount  of  in- 
surance; 1848,  2  Curwen,  ch.  831,  Property  of 
draymen;  1848,  2  Curwen,  ch.  867,  g  6,  Burial 
lots;  1850,  2  C  nrwen,  ch.  972,  Homestead;  1850, 
2Curwen,ch.  977,  Cabinet  of  natural  curiosities, 
etc.;  18-il,  2  Curwen,  ch.  1105,  Damages  recov- 
ered for  causing  death;  1852,  3  Curwen,  ch. 
1183  Notaries'  seal  and  register;  1853,  3  Cur- 
wen; ch.  1202,  §  467,  Earnings  of  debtor;  I8.')3, 
3  Curwen,  oh.  1287,  g  43,  School-house  and  lot; 
1854,  4  Curwen,  ch.  1517,  g  10,  Liquor  law; 
1.S57,  4  Curwen,  ch.  1773,  j  4.  Cemetery  lots; 
1858,  4  Curwen,  ch.  1827,  Three  hundred  dol- 
lars additional  in  personal  profterty;  18.?9,  4 
Curwen,  ch.  1935,  Property  to  extinguish  fires; 

1867,  Sayler,  ch.  1081,  Sewing  machines;  1807. 
ch.  1171,  .Subscription  to  railroads;  1867,  Say- 
ler.  ch.    1171,    Funds   to   complete   railroads; 

1868,  .Sayler,  ch.  1444,  Personal  earnings;  1809. 
iS.-iyler,  ch.  1639.  Homestead  and  personal 
property;  1870,  67  v.  35,  Cemetery  grounds; 
1871,  .Sayler,  ch.  1976.  Property  of  married 
women;  1871,  Sayler,  ch.  2035,  Widow  and 
widower;  1873,  Sayler,  ch.  2443,  Amendment 
of  g  8  of  act  of  1850;  1873,  Sayler,  ch.  2500, 


Personal  property;  1873,  Sayler,  ch.  2553,  |  72^ 
School  property;  1873,  Sayler,  ch.  2460,  Ceme. 
teries;  1 874,  Sayler,  ch.  2769,  Property  of  unmar- 
ried women;  1874,  Sayler,  ch.  2787,  Interest  in 
benevolent  societies;  1875,  Sayler,  ch.  3004, 
Cemeterv  associations;  1878,  75  v.  43,  Home- 
stoads;  1878,  75  v.  690,  Codification  of  law  and 
subject  of;   1879,  76  v.  13),  Regalia. 

Also,  1810,  I  Chase,  ch.  215,  g  12;  1SI2,  2  Chase, 
rh.  266,  g  I,  1816,  2  Chase,  ch.  36,«<.  g  13;  1820, 
2 Chase, ch, 488, g  17;  1822,2Ch.ise,ch.  5.Vi,g26; 
1824.  2  Chase,  ch.  587,  g  22;  1831,  3  Chase,  ch. 
826,  g  29;  1850,  2  Curwen,  ch.  972,  g  8:  1857,  4 
Curwen,  ch.  1794;  18.59,4  Curwen,  ch.  2040,  | 
15,  1861,  Sayler,  ch.  71,  Property  of  married 
women;  1862,  Sayler,  ch.  20.i,  Property  of  vol- 
unteers; 1862,  Sayler,  ch.  283,  Property  of 
volunteers;  186.5,  Sayler,  ch.  837,  Property  of 
volunteers;  1866,  Sayler,  ch.  850,  Property  of 
married  women. 

6430.  No  presumption  of  law  as  to  exemptions. 
Carpenter  v.  Warner,  38  O.  S.  416. 

6434.  [48  V.  29,  g  7;  S.  <te  C.  1146.]  Amended 
May  2,  188.'),  82  v.  219;  in  third  line,  "manu^" 
inserted  before  "work." 

One  who  marries  after  order  of  sale  issued,  but 
before  sale,  is  not  entitled  to  homestead. 
Nixon  V.  Vandyke,  2  O.  O.  C.  63,  67. 

6436.  If  real  estate  occupied  by  a  family  as  a 
homestead  is  owned  by  either  husband  or  wife, 
Ihe  other  can  not  claim  personalty  in  lieu  of  a 
homestead.  Dwinell  t).  Edwards,  23  O.  S.  603. 
Widow  may  hold,  when.  Allen  v.  Russell,  39 
<).  S.  336.  Order  of  court  to  sell  subject  to 
homestead,  void.  Wehrle  v.  Wehrle,  39  O.  S. 
365.  Husband  entitled  to,  after  leaving  home- 
stead of  wife.  Ryan  ».  Miller,  40  O.  S.  232. 
Right  of  homestead  a  personal  privilege;  liens 
enlorcod,  when.  McComb  v.  Thompson,  42  O. 
.S.  139;  Hoig  v.  Schultz.  42  O  .S.  165.  When 
entitled  to.  Wilderniuth  v.  Koenig,  41  O.  S. 
ISO.  Reservation  of  g  79  applies  to  this  sec- 
tion. Curtis  V.  Selby,  1  0.  0.  C.  40,  41.  See 
also  Nixon  v.  Vandyke,  2  O.  C.  C.  63,  07,  under 
8  5434,  above. 

6436.  See  Nixon  v.  Vandyke,  2  O.  C.  C.  63,  67, 
under  g  .5434,  above. 

6437.  [48  V.  29,  I  3;  S.  <te  C.  1145]  Aniended 
April  l.i,  1880,  77  v.  210.  Amended  April  17, 
1882,  79  V.  107.  Amended  January  22,  1889, 
86  V.  6. 

Sale  of  homestead  by  debtor;  title  of  purchaser. 
Schiller  v.  Miller,  45  0.  S.  325.  See  also  Nixon 
V.  Vandyke,  2  O.  C.  C.  63,  67,  under  g  6434, 
above. 

Under  g  61.55,  a  widow  whose  husband  was  not 
the  owner  of  a  homestead  is  not  entitled  ti  an 
allowance  in  lieu  of  a  homestead  out  of  his  es- 
tate.    Wolverton  v.  Paddock,  3  O.  C.  C.  4?;8. 

6438.  5439.  Right  to  fund  in  lieu  of  homestead 
determined  by  facts  existing  atfinal  disposition. 
Cooper  V.  Cooper,  24  O.  S.  488.  Presumption 
as  to  property  in  lieu  of  homestead.  Carpen- 
ter ti.  Warner,  38  O.  S.  416.  Homestead  sub- 
ject to  judgment  lien;  effect  of  fraudulent 
sale;    question  of  precedence,  etc.      Boig  v. 
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j^chultB,  42  O.  S.  165.  When  entitled  to. 
Wildermuth  v.  Koenig,  41  O.  S.  180.  Relation 
to  liens,  etc.  McComb  v.  'rhompson,  42  0.  8. 
139.  See  also  Nixon  v.  Vandyke,  2  O.  C.  C.  63, 
67,  under  8  5434.  above.  As  to  when  wife  is 
entitled  to  home:itead;  as  to  same  when  owneb 
in  common;  partition  of  such  interest,  etc. 
Hill  V.  Myei-s,  46  O.  S.  183  See  also  Wolver- 
ton  V.  Paddock,  3  0.  C.  C.  488. 

5440.  The  right  to  an  allowance  in  lieu  of 
homestead  is  determined  by  the  facts  existing 
at  the  time  of  final  disposition  by  the  court. 
Cooper  V.  Cooper,  24  O.  S.  488.  As  to  distribu- 
tion between  an  equitable  mortjragee,  judgment 
creditors,  and  a  debtor  claiming  his  homestead. 
Thorntley  v.  Peters,  26  O.  S.  471.  No  home- 
stead in  mortgaged  premises  except  in  case  of 
mutual  mistake.  Timmerman  v.  Howell,  2  0. 
C  C.  27,  40.  Time  of  distribution  governs  ns 
to  assignment  in  lieu  of  homestead.  Nixon  v. 
Vandyke,  2  O  C.  C.  63. 

See  also  under  8  5438,  above. 

5441.  [70  V.  51,  §  3.]  ^Amended  April  12,  1884 
81  V.  148;  materially  changed. 

The  "  separate  property  "  of  the  wife  occupied  by 
the  busbahd  as  a  family  homestead:  the  hus- 
band is  not  owner  of  such  homestead  within 
the  meaning  of  our  statute-).  Davis  v.  Dodds, 
20  O.  S.  473.  Where  a  debtor,  being  the  head  of  a 
family,  and  possessed  only  of  personal  property, 
not  exceeding  the  amount  allowed  by  law,  makes 
a  colorable  sale,  intending  to  place  it  beyond 
the  reach  of  his  creditors,  the  judgment 
creditors  do  not  acquire  a  right  to  levy  on  and 
sell  such  property  as  against  the  debtor's  claim 
of  exemption.  Tracy  v.  Cover,  .28  0.  S.  61. 
"  Personal  property  "  herein  includes  "  credits," 
etc. ;  garnishee  process.  Chilcote  v.  Conley,  36 
0.  S.  545.  As  to  partnership  property.  Mort- 
ley  V.  Flanagan.  38  O.  S.  401.  Applies  to  at- 
tachment as  well  as  execution.  Close  v.  Sin- 
clair, 38  O.  S.  530.  Eflfect  of  removal  from 
wife's  homestead.  Ryan  v.  Miller,  40  O.  S.  232. 
Effect  of  subsequent  marriage.  Selders  v.  Lane, 
40  O.  S.  315.  In  case  of  assignment.  Kuhn  v. 
Nieberg.  40  O.  S.  631;  Bills  v.  Bills,  41  O.  S. 
206;  Bartram  w  McCracken,  41  0.  S.  377. 
Right  to  demand  determined,  how;  allowance 
in  lieu  of.  Niohaus  v.  Faul,  43  O.  S.  63.  See 
Carpenter  v.  Warner,  3S  0.  S.  416,  under  g  .5438, 
above.  See  Nixon  v.  Vandyke,  2  O.  C.  C.  63, 
67 

0442.  A  mortg.ige  of  premises  no  part  of  which 
constitutes  the  family  homestead  of  the  mort- 

tage  debtor  at  the  time  of  its  execution  and 
elivery,  though  not  executed  by  the  wife,  is 
not  affected  by  the  subsequent  selection  and 
occupancy  of  the  premises  as  a  homestead  by 
the  mortgagor.  As  against  such  a  mortgage 
the  wife  is  not  entitled  to  an  assifinment  of  a 
homestead.  Gibson  v.  Mundell,  29  O.  S.  523; 
and  see  Wilson  v.  Scott,  29  O.  S.  636. 
0444.  A  promise  by  a  third  party  who  claims 
the  ownership  of  chattels,  to  indemnify  the 
sheriff  if  they  are  left  in  his  possession,  is  not 
void  as  against  public  policy,  nor  is  it  within 


the  .statute  of  frauds.  Smith  v.  Robinson,  3  O. 
C.  C.  2.>7. 

5447.  No  action  lies  against  sheriff  for  imprisoiK 
ing  debtor  in  same  room  with  criminals  if  the 
jail  contain  but  one  room.  Quaere,  a.s  to 
county  commissioners.  Campbell  v.  llampson, 
1  0.  119.  Action  against  sheriff  (or  e.<!cape  of 
prisoners.  Proof  of  insufiSciency  of  jail  no  ex- 
cuse. Proof  that  debtor  had  no  property  may 
be  received  in  mitigation.  Richard.son  ». 
Spencer,  6  0.  13. 

5467  to  5459.  Substantially  same  as  enacted  in 
year  1799;  arrest,  summons,  etc.  Hastings  «. 
Columbus,  42  0.  S.  585.  The  words  "  served  at 
any  time  with  a  summons  or  notice  to  appear," 
in  section  5459,  construed.  A  person  attend- 
ing, as  a  party,  an  injunction  hearing  in  another 
county,  is  privileged  from  service  of  summons. 
Andrpws  V.  Lembeck,  46  O.  S.  38. 

5162,  5463.  Defendant  in  custody  within  the 
prison  limits  makes  oath  that  be  is  unable  to 
support  himself.  Plaintiff  i.'i  not  bound  to 
furnish  lodgings.     Buttles  v.  Carlton,  I   0.  33. 

Debtor  imprisoned  within  jail  limits  may  go  into 
private  houses  or  lal>or  on  private  grounds 
within  such  limits.  Under  the  law  as  it  ex- 
isted in  1819,  monuments  were  not  necessary 
to  d^ne  prison  limits.  Lucky  v.  Brandon,  1 
O.  49.  Where  a  new  county  is  made  in  part 
out  of  an  old  one,  the  jail  limits  of  the  old 
county  are  still  the  privilege  of  a  debtor 
charged  in  execution  before  the  new  county 
was  organized.     Kent  v.  Burnett,  10  O.  392. 

Chap.  2  (g§  5464-5490).  See  White  v.  Gates,  42 
(>.  S.   109. 

5464.  As  to  power  of  surety  to  bring  against  his 
principal,  McConnell  v.  .Scott,  15  O.  401.  As 
to  set-off,  etc.,  in  an  action  under  this  section. 
Gildersleive  v.  Burrows,  24  O.  S.  204.  A  vend- 
or's lien  may  be  subjected  under  the  provisions 
hereof  to  the  same  extent  as  it  could  have  been 
enforcpd  by  the  vendor.  Edwards  v.  Edwards, 
24  O.  ,S.  402.  Widow's  unassigned  dower  sub- 
ject to  payment  of  debt.  Boltz  v.  Stoltz,  41  0. 
8.  510,  This  section  acts  on  a  judgment  ob- 
tained in  a  pending  suit.  Hafer  v.  City,  3  0.  C. 
C'    98 

5472  to  5476.  See  Goode  v.  Patterson,  40  O.  S. 
345. 

5481  [59  V.  48,  a  473;  S.  &  S.  566.]  Amended 
Februarv  19,  1889,  86  v.  48.  Refusal  to  obey 
order  of" court.     White  v.  Gates,  42  0.  S.  109. 

6484  to  5486.  See  R.  R.  Co  «.  Duckworth,  2  O. 
C.  C.  518,  525. 

5492.     See  Este  v.  Wilshire,  44  O  S.  636. 

5498.  No  action  lies  against  sheriff  for  impris- 
oning debtor  in  same  room  with  criminals  if 
the  jail  contains  but  one  room.  Quaere,  as  to 
countv  commissioners.  Campbell  v.  Hampson, 
1  O.  119.  Action  against  sheriff  for  escape  of 
prisoner;  proof  of  insufficiency  of  jail  no  ex- 
cuse; proof  Jthat  debtor  had  no  property  may 
be  received  in  mitigation.  Richardson  v. 
Spencer,  6  0.  13;  Hootman  v.  Shriner,  15  0.  S. 
43. 

6503.    See  Baker  v.  Morath,  40  O.  S.  157. 
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550S.  Evidence  that  debtor  had  no  property  or 
was  insolvent  may  be  received  as  tuitigation. 
Richardson  v.  Spencer,  ti  0.  13;  llootman  v. 
Shriller,  15  0.  S.  43. 

0612  to  5514.  Special  bail  is  not  liable  where  the 
principal  dies  after  the  return  of  the  ca.  sa.  mm 
est,  and  before  tiie  return  of  first  sci.  fa.  exe- 
cuted, or  second  nihil.  Bank  of  Mi.  Pleasant 
V.  Pollock's  Administrators,  1  O.  36. 

8515.  [51  V.  57,  gl69;S4feC.  99o.]  Corrected 
March  9,  1880,  7*  v.  46;  "fifteen  of  this  chap- 
ter," and  brackets,  omitted. 

5519.  Defendant  in  custody  within  prison 
limit;  plaintiff  not  bound  to  furnish  lod^ngs. 
Buttles  V.  Cnrlton,  1  O.  33. 

6521,  5522.  An  attachment  before  a  justice  of 
the  peace  may  be  set  aside,  upon  proof  that 
defendant  was  not  a  non-resident  at  the  time 
issued.  Hartshorn  v.  Wilson,  2  O.  27.  An  at- 
tachment can  not  be  issued  against  the  prop> 
eriy  of  a  married  woman  in  an  action  to  charge 
her  separate  estate,  and  in  which  no  personal 
money  judgment  can  be  rendered  against  her. 
Hoover  ».  Gibson,  24  O.  S.  389.  May  be  sued 
out,  at  or  after  commencement  of  action,  not 
before;  when  gives  no  priority,  etc.  Siebert  v. 
Switzer,  35  O.  S.  G61. 

6623.  Attachment  bond  not  a  specialty  ;'^omis- 
sion  of  name,  effect.  McLaiu  v.  Simingion,  37 
0.  S.  484. 

6524.  Stock  in  private  corporation  may  be  at- 
tached. Such  corporation  may  be  the  attaching 
creditor.     Norton  v.  Norton,  43  0  S.  509,  521. 

6527.  General  execution  not'  a  waiver  of  prior- 
ity.    Liftbman  v.  Ashbacher;  36  0.  S.  94. 

652iB-5529.  As  to  sufficiency  of  attachment,  etc. 
Itoot  ».  R  R.  Co  ,  45  O.  S.  2-'2. 

The  execution  of  a  redelivery  bond  is  not  an  ad- 
mission that  the  attachment  was  rightfully  ob- 
tained. Saxton  V.  Plymiie,  3  0.  C.  C.  209. 
Defendant  has  the  right  to  furnish  redelivery 
bond  for  part  or  all  of  property.  Keith  v. 
Moore.  3  O.  C.  C.  432. 

6530.  [74  V.  160,  g  200.]  Amended  Ma»ch  31. 
1881.  78  V.  93;  in  third  line,  "partnership"  in- 
serted .ifter  "  person." 

As  to  service  at  residence  of  garnishee.  Conley 
o.  Chilcote,  25  O.  S.  320.  An  indebtedness  due 
to  a  partnership  can  not  be  garnished  in  the 
hands  of  the  debtor  to  pay  the  separate  debt 
of  one  of  the  partners.  If  the  proceeding  is  in 
rem.  and  the  jurisdiction  depends  on  properly 
of  defendant  subject  to  garnishment  being  in 
the  hands  of  the  garnishee,  the  fact  that  such 
property  exists  must  be  found  befoi-e  the  suit 
in  attachment  can  proceed  to  final  judgment. 
Myers  v.  Smith,  29  O.  S.  12).  Plaintiff,  if  cor- 
poration, may  garnish  itself.  Norton  v.  Nor- 
ton, 4.1  O.  S.  509.  525.  Garnishment  of  notes 
secured  by  mortgage  upon  the  rendering  of 
judgment  for  the  plaintiff  acts  ns  an  nssignnient 
of  the  notes  and  mortgage,  and  the  plaintiff 
may  proceed  to  foreclose  the  mortgnge;  jury 
trinl ;  appeal.     Alsdorf  v.  Reed,  45  O.  S.  653. 

5632.  As  toimswer  nf  garnisheo;  money  paid  to 
defendant  by  garnishee's  agent;  and  that  de- 


fendant could  hold  same  under  exemption 
laws,  no  defenses.  Conley  v.  Cbiloote,  25  O.  S. 
320. 

5634.  [65  V.  213,  §  201 ;  S.  &  S.  552.]  '  Amended 
March  31,  1881,  78  v.  93;  service  on  partner- 
ships provided  for.  ' 

6638.  Attachment  without  garnishnaent  no 
greater  force  than  levy.  Shorten  v.  Drake,  'aH 
O.  S.  76. 

6539  to  5544.  See  R.  R.  Co.  v.  Duckworth,  2  O. 
C  C.  518,  ^r>. 

5546.  Giving  a  bond  to  discharge  an  attach- 
ment after  a  motion  to  discharge  has  been  over- 
ruled will  not  defeat  the  right  to  prosecute  » 
petition  in  error.  Saxton  v.  Plymire,  3  O.  C.  C. 
209. 

6647.    See  Norton  v.  Norton,  43  O.  S.  509,  622. 

5551-5663.  Where,  in  an  action  on  a  joint  con- 
tract,  one  of  the  defendants  dies  beltire  judg- 
ment, and,  without  any  suggestion  of  his  death, 
judgment  is  taken  against  nil,  such  judgment 
Is  not  void,  but  voidable,  and  is  a  determina- 
tion of  the  action  within  the  meaning  of  these 
sections.     Swasey  v.  Antram.  24  i.K  S.  87. 

6559.  Rights  of  attaching  creditors  may  be  de- 
termined by  motion  fur  a  distribution  of  » 
fund.     Putnam  v.  Loeb,  2  O.  C.  C.  110,  114. 

5860.    See  Bacher  v.  Shawhan,  41  O.  S.  271. 

6563a.  [54  v.  26,  |§  1,  4]  Passed  March  18. 
1880,  77  V.  69:  provides  as  to  petition  in  error 
to  reverse  discharge  of  attachment,  etc. 

6663l>.  [58  V.  14,  g  2]  Passed  March  18.  1880, 
77  V.  70;  provides  as  to  petition  in  error  to 
reverse dischargeof attachment, etc.  Amended 
February  3,  1887,  84  v.  13. 

56630.  [54  V.  26,  g  3.]  Passed  March  18, 1880. 
77  V.  70;  provides  as  to  petition  in  error  to 
reverse  discharge  of  attachment,  etc. 

6871.  Appeal  does  not  lie  from  interlocutory 
order  modifying  an  injunction.  Forgy  v.  C. 
H.  &  D.  R.  K  ,  It).  C.  C.  417, 419.  When  court 
will  order  telegraph  and  telephone  lines  upon 
the  highway  removed.  Smith  v.  'relegrapb  Co^ 
2  O.  C.  C.  2J59. 

6672.  Sale  upon  execution,  against  lands  sold 
and  not  conveyed  prior  to  judgment  against 
vendor,  may  be  stayed  by  injunction.  Manley 
V.  Hunt,  1  O.  2')7.  A  second  injunction  in 
same  cause,  upon  new  matter  subsisting  when 
the  first  bill  was  filed,  can  not  be  allowed. 
Bank  v.  Schultz,  3  O.  61.  Chancery  may  re- 
strain by  injunction  the  doing  of  any  act  from 
which  irreparable  damage  may  be  done  indi- 
viduals or  great  public  injury  ensue;  supervisors 
of  a  public  road  can  not  have  an  injunction  (o 
prevent  obstructing  a  r>ublic  road.  Putnam  v. 
Valentine,  5  ().  l!s7.  Inilividual  owners  of  ad- 
jacent lots  may  enjoin  the  private  use  of  a  pub- 
lic square  dedicated  for  public  purposes. 
Brown  V,  Manning,  6  O.  298.  The  sale  of  part- 
nership property  levied  upon  for  a  partner's 
separate  debt  may  be  enjoined  till  the  interest 
of  the  partner  is  asci'rtained.  Place  v.  Sweet- 
zer,  li>().  142;  Sulcliffe  w.  Dohrman.  18  O.  181 
An  injunction  niav  i^fuu  to  prevent  a  multi- 
plicity of  suits.    Matbeuy  t;.  Golden,  5  O.  ii 
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361.  Jkn  injunction  will  not  lie  against  a: 
debtor  enforcing  his  lien  pgainst  property  sub- 
jeot  to  a  prior  mortga}!H  lien  on  which  default 
has  not  been  made.  Coe  v.  Bank,  10  O.  S.  412. 
*  Un  H  complaint  that  certain  steam  power  sind 
machinery  on  the  land  of  another  is  a  nuisance, 
an  injunction  should  not  b<e  granted  unlets  a 
clear  case  of  nuisance  and  irreparable  ityury 
be  made  out.  Goodall  v.  Crotton.  33  O.  S.  271. 
Dismiss:il  of  petition  stating  sufficient  facts  for 
injunction  before  answer  is  erroneous.  Makem- 
son  V.  Kaurtman,  35  O.  S.  444.  Injunction  in 
favor  of  defendants.  Bartholomew  v.  Lutheran 
Cong.,  35  O.  S.  567.  Stay  of  proceedings, 
Croli  V.  Franklin,  36  0.  S.  316.  Construction 
of  railroad  in  the  street  of  a  city  may  be  en- 
joined until  approprintion  is  made.  R.  R.  Co. 
wi  Lawrence,  38  O.  S.  41.  When  supreme  court 
will  allow  temporary  injunction.  Wagner  v. 
R.  R.  Co.,  38  O.  S.  32.  Perpetual  injunction, 
-when  court  will  allow;  burden  of  proof. 
Spangler  v.  City  of  Cleveland,  43  O.  S.  526. 

See  also  under  §  5571. 

5673.  [55  V.  f.,  g  JSg;  8.  &  C.  1015.]  Amended 
February  7,  1885,  y2  v.  35.  Amended  April  1, 
1886,  83  V.  6L  Amended  February  24. 1887,  84 
V.  36.     Amended  April  4.  1S88,  85  v.  151. 

The  supremo  court  can  not,  by  injunction,  re- 
strain the  prosecution  of  a  suit  in  the  court  of 
common  pleas  and  take  jurisdiction  of  the 
snbject-matter;  both  courts  having  equal  and 
concurrent  jurisdiction,  the  court  first  obtain- 
ing jurisdiction  will  retain  it.  Merrill  v.  'iMke, 
16  O.  373.  Injunction  allowed,  but  no  bond 
given.  Diehl  v.  Friester,  37  0.  S.  473.  Before 
a  court  will  restrain  a  municipal  corporation 
from  enforcing  an  ordinance  prohibiting  the 
Bale  of  intoxicating  liquors,  the  right  of  com- 
plainant must  be  established  at  law.  Arnold 
V.  Van  Wert,  3  O.  C.  V.  545.  See  Forgy  v.  R. 
R.  Co.,  1  O.  C.  C.  417,  419,  above. 

Sm  also  under  §  5571. 

5576.  As  to  condition,  etc.,  of  injunction  bond. 
Williamson  v.  Hnll,  1  O.  S.  191).  Effect  of  in- 
junction, time,  etc.  Diehl  v.  Friester,  37  O.  S. 
473.  Dismissal  of  suit  without  prejudice  not 
a  breach  of  condition.  Krug  v.  Bishop.  44  O. 
S.  221.  Injunction  under  §1777;  punishment 
for  violation.  Forsythe  v.  Winans,  44  0.  S. 
277. 

5579.     For  decisions,  pee  under  §  5576.  above. 

558L  When  court  will  order  telegraph  and 
telephone linesupun highwavs removed.  Smith 
V.  lelegriM.h  Co.,  2  V.  O.  C.  i:59. 

f5eo  also  iitMler  3  5.576,  above. 

6584.  [54  V.  rh.  g  •-'.•.0;  S  &  C.  1018.]  Amended 
February  7,  1885|  Hi  v.  35;  in  third  line,  "or  to 
the  suprt-mn  ouilorii  juilgo  thereof"  omitted. 

See  F.Mdy  v.  C.  II.  &  D.  R.  !(.,  1  O  C.  C.  417,  419, 
§  5571.  above.  As  to  burden  of  proof;  <lissolu- 
ti'iii  of  tempoi^ry  injunction  is  reviewab  e  on 
error,  whoii.  See  R.  U.  Co.  v.  Hamilton,  3  0. 
C.  3.  45.5. 

6687.  [■■'  I  V.  57. 2  2"  3 ;  R.  *  C.  1018.]  Amended 
February  7,  1885,  8J  v.  35:  injiterially  changed. 

Funds,   liutv  applied.      Williamson  v.   Gerlach, 
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41  O.  S.  682.  See  Barbpur  v.  Nat.  Ex.  Bank, 
45  ().  S.  133.  Appointment  of  receiver,  etc. 
R.  R  Co  V.  Duckworth,  2  O.  C.  C.  518. 

5694.  Money  received  by  sheriff"  on  execution 
can  not  be  attached  in  his  hands,  and  lie  is  liable 
to  be  amerced  for  not  returning  the  money  in- 
to court  as  directed.  Dawson  u.  Uolcomb,  1 
().  275.  Sheriff  was  not  required  to  pay  money 
made  on  execution  before  return  of  writ.  De- 
mand made  before  return  is  no  foundntion  tor 
amercement.  Stone  v.  Ruffin,  2  0.  603.  A  re- 
turn of  pheriff  Rhowinji  a  levy  upon  chattels, 
and  leaving  same  with  debtor,  taking!  a  de- 
livery bond,  and  that  the  goods  are  not  deliv- 
ered, does  not  excuse  sheriff  from  liability  up- 
on amercement  lor  whole  debt.  Wadsworth 
V.  Parsono,  6  O.  449 

Chap.  2  ( gg  560 1  -5!)  13).  As  to  arbitration  of  dis- 
putes  between  employers  and  employed,  see- 
I  8764  et  soq. 

Oath  must  be  administered  by  judge  or  jus- 
tice of  peace,  not  by  notary.  State  v.  Jack- 
son, 36  O.  S.  281.  -'Persons"  includes  mu- 
nicipal  corporations;  not  reviewable  on  ex- 
ceptions; how  set  aside.  Springfield  v.  Walker, 

42  0.  S.  543.  Judgment,  under  g§  5608,  5612, 
not  appealable.     Moore  v.  Boyer,  42  O.  S.  312. 

6601.  Submission  of  question  of  boundary  of 
lands,  alleged  revocation  left  to  jury  upon  evi- 
dence.    Huntw.  Guilford,  4  O.  3li>. 

5606.  Effect  of  one  of  the  arbitrators  not  being 
sworn ;  who  may  administer  the  oaths.  Rice 
V.  Ila.tsenpflug,  45  0.  S.  377. 

Chap.  3  (gg  5614-5638).  Proceedings  in  bnstardy 
may  be  maintiiined  by  unmarried  woman,  even 
if  child  was  begotten  and  born  in  another 
state,  and  mother  and  child  were  never  rest- 
dents.  McGary  v.  Bevington,  41 0.  S.  280.  Nat- 
ural father  not  liable  if  mother,  during  preg- 
nancy, marries  another,  having  knowledge 
thereof;  conclusive  presumption,  etc.  Miller 
V.  Anderson,  43  O.  S.  473. 

5614.  Subsequent  marriage  to  another  before 
the  birth  of  the  child  is  no  ground  for  dismissal 
of  the  proceedings.  Roth  v.  Jacob.-!,  21  U.  S. 
646.  Mayor  of  incorporated  villajie  has  juris- 
diction in  bastardy  proceedings.  Miller  v. 
Oehler,  36  O.  S.  624. 

6617.  Ple.<v  of  former  prosecution  ;  compromise 
obtained  by  fraud.  K(>zart<»e  v.  Cartwell,  31  O. 
S.  522.  Answer  to  complaint  in  bastardy,  set- 
ing  up  a  compromise  before  magistrate,  must 
show  what.    Kuder  t;.  Dumm,  2  O.  C.  C.  188. 

6822.  Case  of  insuilicient  answer  by  surety. 
I'roseck  v.  State.  38  O.  S.  606. 

Chap.  4  (gg  6639-.56.'iO).  As  to  contempts  of 
court;  opportunity  to  defend,  eto  Loive ». 
State,  9  O.  S.  337.  What  is  not.  Baldwins. 
State,  II  O.  S.  681;  Whitev.nale.'=,42(>.  S.  109. 
Furnishing  an  article  for  |>ublicalion  may  bo  a 
contempt  of  court  within  the  provisions  of 
g.5639;  the  proceeding  to  punish  i-ucli  con- 
tempt, etc.,  may  bo  revieweil  on  error;  that  tho 
judge  was  the  subject  of  libel  in  such  article, 
does  not  render  him  incomneient  to  try  tho 
complaint.    Myers  v.  State,  46  O.  S.  000.    Cou- 
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tempt  for  failing  to  answer  questions  as  a  wit- 
ness does  not  require  specifications  in  writing. 
Ammon  v.  Johnson,  3  O.  C.  C.  2')3. 

.5649.  All  order  fixing  bond  for  tlie  purpose  of 
(■iispeiiding  sentence  will  be  granted  only  for 
(jood  cause  shown ;  mere  pendency  of  a  petition 
in  error  is  not  sufficient  Whoever,  by  his  mis- 
conduct, obstructs  the  administration  of  justice, 
does  so  at  his  peril.  Steube  v.  State,  3  O.  C.  C. 
38  { 

Chap.  6  (§§  5*i51-5r.S8).  See  R.  B.  Co.  t;.  Duck- 
•      worth,  2  O.  C.  C.  518. 

-5651.  Where  a  corporation  by  its  directors  pe- 
titions I'or  a  dissolution^  and  it  appears  that 
the  corporation  has  no  property  liable  to  exe- 
cution, the  court  may  order  the  directors  to 
pay  the  costs,  and,  in  default,  execution  against 
them  may  issue.     Godley  v.  Pugh,  29  O.  S.  458. 

An  attempted  assignment  of  a  mortgage  by  di- 
rectors of  a  building  association,  pending  pro- 
ceedini;3  for  dissolution,  is  void.  Hinman  v. 
Cody,  3  O.  C  C.  520. 

6658.  iSecurities  deposited  with  superintendent 
of  insurance,  held  for  policy-holders  only. 
Falkenbach  v.  Patterson,  43  O.  S.  35\),  367. 

6689.  Divorce  granted  in  Indiana  precludes 
an  application  for  divorce  andalimony  in  Ohio. 
Cooper  V.  Cooper,  7  O.,  2  pt.,  238.  One  having 
a  husband  or  wile  living,  marrying  a  second 
time,  the  second  marriage  is  void,  notwith- 
standing this  section.  .Smith  v.  Smith,  5  O.  S. 
32. 

5690.  A  divorced  wife  may  bring  suit  for  ali- 
mony; the  English  doctrine  that  "alimony 
has  no  independent  existence"  is  not  law  in 
Ohio.     Woods  V.  Waddle,  44  O.  S.  449.456. 

5699.  A  decree  for  alimony,  to  be  paid  in'  install- 
ments, does  not  operate  as  a  lien'upnn  the  real 
estate  of  the  defendant,  unless  made  »  charge 
therfton  by  the  decree  itself  Olin  v.  Hunger- 
ford,  10  O.  268.  Subsequent  marriage  will  not 
bar  her  right  of  dower.  Lamkin  v.  Knapp,  20 
O.  S.  454. 

Alimony  granted  in  installments,  when  future 
marriage  may  be  ground  for  modifying  it. 
Olney  v.  Watte,  43  O.  S.  499. 

Obligation  of  father  to  support  minor  child;  suit 
by  another  for  componsation/where  it  may  be 
brought.     Preizinger  ».  Pretzinger,  45  O.  S.  452. 

The  rule  caveat  emptor  applies  in  the  purchase 
of  lands  of  a  decedent  whose  wife  had  obtained 
a  divorce  on  account  of  his  aggressions.  Arnold 
0.  Donaldson,  4i)  (J  S.  73.  See  McGill  v.  Dem- 
ini,  44  O.  ."<.  1145. 

6701.  [72  v.  145,  8  9.1  Amended  April  1,  18S6, 
83  v.  02;  "district'  changed  to  "circuit,"  in 
seventh  line. 

Alimony  pendente  lite  at  chambers,  etc.  King 
V.  King,  33  O.  S.  370. 

Husband's  liability  for  attorney's  fees  of  wife. 
Shearer  v.  Price,  3  O.  C.  C.  107.  An  order  to 
pay  alimony  pendente  lite  is  not  forbidden  by 
article  1,  section  15,  of  the  constitution,  as  to 
imprisonment  for  debt.  Kaderabek  v.  Kader- 
abek,  3  0.  C.  C.  419. 


5702.  A  divorce  granted  in  Indiana  precludet> 
an  application  for  divorce  and  alimony  in  Ohio. 
Cooper  V.  Cooper,  7  O.,  2  pt.,  238.  See  Woods 
V.  Waddle,  44  O.  S.  449,  455. 

5703.  Jurisdiction  as  to  custody  of  children  is 
continuing,  and  may  be  modified.  Neil  v.  Neil, 
38  O.  S.  558.  How  decree  for  alitnony  modified. 
( >lney  v.  Watts,  43  O.  S.  499.        ' 

5705.  Cited  in  R.  R.  Co.  v.  Duckworth,  2  O.  0. 
C.  518.  525. 

5706.  There  is  no  appeal  from  an  allowance  of 
alimony  pendente  lite.  The  allowance  and 
amount  rests  in  the  discretion  of  the  court 
Taylor  v.  Taylor,  25  O.  .S.  71.  .Jurisdiction  as 
to  custody  continuing;  order  as  to  mny  be 
modified,  reviewable,  etc.  Neil  v.  Neil,  38  O.  S. 
558. 

Chap.  7  (?§  5707-.57-25).  Proceeding  in  dower 
governed  by  general  provisions  relating  to  pro- 
cedure.   Cony  t>.  Lamb,  43  O.  S;  390. 

5707.  [22  T.  135,  g  8 ;  29  v.  249,  §  8;  S.  &  C.  520.] 
Amended  April  14,  1884.  81  v.  198.  Amended 
February  9,  1888,  85  v.  18.  Amended  April  3, 
1889,  86  v.  184. 

5708.  [63  v.  33,  8  9;  S.  &  S.  310]  Amended 
April  3,  1889,  86  V.  184. 

In  case  of  petition  for  dower,  the  grantee  of  a 
deceased  ijusband  and  those  holding  under 
him  are  not  estopped  to  deny  that  their  grantor 
had  title.  Coakley  v.  Perry,  3  O.  S.  344.  An 
answer  simply  denying  the  right  of  the  widow 
to  dower  is  not  sufficient.     Finch  v.  f^nch,  10 

0.  S.  501. 

5709.  Vendor's  lien  for  pur<;hase  money  does 
not  pass  to  purchaser  of  land  at  sale  under  ex- 
ecution, as  against  widow's  dower  estate,  but  is 
extinguished  by  such  sale.  McArthur  r.  Por- 
ter, 1  O.  99. 

5710.  [22  V.  135,  §11;  29  v.  249,  §  11 ;  S.  AC. 
620  ]  Amended  April  22,  1885,  82  v.  142;  mv 
teriallv  changed.  Am.  April  3,  1889.  86  v.  184. 

571L    [60  V.  10;  S.  &  S.  311.]    Amended  April 

3,  188&,  «6v.  184. 
As  to  death  of  widow  before  assignment  of  dower. 

McOill  V.  Deming,  44  O.  S.  645,  661. 
5713  to  5715.     [54  V.  27,  §  12;  22  v.   135,  §  14; 

29  V.  249.  §  14;  41  v.  C,  §  1 ;  S.  &  C.  521,  622.] 

.Amended  April  3,  1889,  86  v.  185. 
5716.    [41  V.  6,  §  2;    S.  &  C.  522.]     Amended 

April  3,  1889,  86  V.  185. 

See  Dunseth  v.  Bank,  6  O.  77. 
6717,  6718.     [22  v.  135,  g  13;  29  v.  249,  g  13;  41 

V.  6,  g  3;  73  v.  127,  g  38;  S.  &  C.  621,  522.] 

Amended  April  3,  1889,  86  v.  186. 
5719.    [74  v.  201    g  1.]    Amended 

I,S82,    79    v.   37;     application    of. 

Amended  April  11  1888,  85  v.  180. 

April  3,  1889,  86  v.  186. 
5780  to  5725.    [74  v.  201  gg  2,  3;  .t5  v.  105. 

1,  2,  3;  60  V.  24,  gg  1,  2,  3;  61  v.  99,  g  1 :  S.  4 
852;    S.  &  S.  439,  440.]    Amended   April  3, 
1889,  86  V.  186.  187. 

Chap.  8  (gg  5726-5753).  Writ  of  habeas  cor- 
pus ;  unconditional  pardon  irrevocable.  Knapp 
V.  Thomas,  39  O.  S.  377. 

6726.      Where,  in  an  action  for  divorce,  th* 
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"custody,  care,  and  control"  of  th«  minor  chil- 
dren have  been  decreed  to  one  of  the  parties, 
the  control  of  the  persons  of  such  children  can 
not  be  varied  by  li^ibeas  corpus  or  letters  of 
fiuardianship.  IIoHm.tn  v.  Hoffman,  15  0.  S. 
4i7. 

3727.  [9  V,  34,  g  1 ;  29  v.  161,  §  1 ;  51  v.  167,  g  3; 
S.  &  C.  6!?l,  1213.]  Am.  Keb.  7.  1885,  82  v.  36; 
DOW  reads :  "  The  writ  of  habeas  corpus  may  be 
granted  by  the  supreme  court,  the  circuit  court, 
the  common  pleas  court,  the  probate  court,  or 
a  Judge  of  eitKer." 

6728.  If  the  petition  and  return  rnise  a  mate- 
rial issue  of  fact,  the  issue  may  be  determined 
in  that  action;  such  petition  and  return  are 
eufBcient  pleadings;  a  return  denying  having 
the  body  raises  a  material  issue.  Ammon  v. 
■lohnson,  3  O.  C.  U.  26.5. 

5729.  As  to  conflict  of  jurisdiction  in  criminal 
cases.  Hatch  v.  St.  Clair,  2  O.  C.  C.  163.  What 
does  not  authorize  a  discharge.  Ktate  v.  Ham- 
ilton, 3  O.  (;.  C.  10. 

6738.  As  to  trial  of  issue  when  defendant  denies 
having  the  body.  Ammon  v.  .Johnson,  3  O.  C. 
C.  263. 

6741.  [9  v.  :U,  g  3;  2<.)  v.  164  g  3;  .S.  &  C.  682.] 
Amended  April  8,  1881,  78  v.  113;  provision  as 
to  disregarding  technicalities  added. 

6754.  Partition  deals  only  with  legal  titles,  and 
may  be  had  without  prejudice  to  equities  in  the 
premises.  Williams  v.  Van  Tuyl.  2  O.  S.  3,'?7. 
Estate  by  the  curtesy;  decree  of  partition,  etc. 
Landon  v.  Pavne,  410.  S.  .503. 

678L  [29  v.  254.  g  7:  .S.  &  C.  897  ]  Amended 
April  20,  1881,  "8  v.  253;  deeds  by  sheriff  pro- 
vided for. 

6762.  Statute  of  limitations  does  not  run  against 
tenant  in  common,  until  overt  act  of  co-tenant; 
as  to  improvements,  etc.  Youngs  v.  Heffner, 
36  0.  S.  232. 

6767.  Sheriff  liable  for  money  paid  on  mort- 
■ '  gage,  etc.;  payment  to  attorney.  Calvin  v. 
Bruen,  39  0.  S.  610. 

6772.  [29  v.  254,  g  14;  48  v.  38,  g  1 ;  S.  &  C.  899, 
901.]  Amended  April  14,  1886,  83  v.  83;  "im- 
becile" inserted  after  "  idiot,"  in  first  and  third 
lines. 

6774.  Actions  by  one  co-tenant  and  against 
another.  Gaboon  v.  Kinen,42  0.  S.  190.  This 
section  construed ;  use  of  premises  by  one  co- 
tenant,  he  must  account  to  others;  not  liable 
for  interest  without  prior  demand.  West  v. 
Weyer,  46  O.  S.  66. 

6778.  A  fee  for  counsel  in  resisting  partition 
can  not  be  allowed  as  a  part  of  the  costs. 
Lowe  V.  Phillips,  21  O.  S.  657. 

6779.  Where  defendant  has  acquired  possession 
bona  fide,  he  may  show  an  outstanding  title  in 
a  stranger,  and  it  will  be  a  good  defense,  ex- 
cept where  the  plaintiff  is  entitled  to  posses- 
sion. Fowler  v.  Whiteman,  2  O.  S.  270.  A  de- 
fendant, holder  of  a  naked  legal  title,  can  not 
set  up  an  opposing  equity  in  a  third  party,  also 
a  defendant,  but  in  default,  as  against  the 
equity  of  the  plaintiff,  who  is  in  pcssession. 
McKinide  v.  Perrill,  15  0.  8.  162.    As  to  neces- 


sary parties,  see  Puroell  v.  Heeny,  28  O.  S.  39. 
Right  exists  only  in  case  of  breach  of  cove- 
nants. Cincinnati  v.  Urachman,  35  O.  S.  289. 
Sfe  Bartholomew  ».  Lutheran  Cong.,  35  O.  S. 
r,67;  Bridenbaugh  v.  King.  42  0.  S.  410. 

5780.  An  unpaid  assessment  may  be  set  up  as  a 
counter  claim.  Craig  v.  Heis,  30  O.  S.  550. 
Married  woman  not  liable  upon  her  covenants 

•of  warranty  made  in  1873.  Morgan  v.  Mver.', 
2  O.  C.  C.  1%,  198.  See  also  under  g  6779, 
above. 

5781.  '  Plaintiff  in  ejectment  may  recover  any 
iiiten-st  he  may  prove  title  to  less  than  the 
clrtira  in  the  demise.  Treon  v.  Emerick,  6  O. 
391.  Party  might  make  title  under  lost  deed 
that  never  was  recorded.  Blackburn  v.  Black- 
burn, 8  O.  81.  Surplusage.  Kyser  a.  Cannon, 
29  O.  S.  3.59.  Immaterial  defenses.  Rhodes  v. 
Gunn.  .S5  O.  S.  387.  Equitable  title  must  be 
pleaded.  Powers  v.  Armstrong,  36  O.  8.  357. 
Consideration  of  mortgage,  compounding  fel- 
ony, no  defense.  Williams  v.  Engelbrecht,  37 
O.  8.  383.  Several  defenses.  Witte  v.  Look- 
wood,  39  0.  S.  141. 

5782.  [51  V.  57,  g  559;  S.  &  C.  1122  ]  Amended 
March  21,  1883,  80  v.  67;  further  defenses,  etc., 
provided  for. 

See  <lecisions  under  g  5781,  above. 

5786.  Costs  of  proceeding  under  occupying 
claimants  law  to  be  recovered  by  the  party 
who  prevails  in  the  application  under  section 
5788.  Martin's  case,  I  ().  156.  A  purchaser  of 
real  estate,  entering  by  mistake  on  the  wrong 
tract,  can  not  recov«r  the  value  of  his  improve- 
ments. ShroU  V.  Klinker,  15  O.  153.  Eviction 
by  paramount  and  adverse  title;  when  entitled 
to  compensation  for  improvements.  Preston 
V.  Brown,  35  O.  .S.  18;  Raymond  v.  Ross,  40  O. 
S.  343. 

5788.  Valuation  of  improvements,  etc.,  is  not 
ex  parte,  and  is  invalid  without  reasonable  no- 
tice given  to  adverse  party  or  his  attorney  of 
record.     Patterson  v.  Prather,  1 1  O.  35. 

5791.  [^9  v.  261,  g  6;  S.  &  C.  884.]  Amended 
March  5.  1887,  84  v.  45. 

5793.  When  the  jury  find  a  balance  in  favor  of 
the  occupant  he  is  entitled  to  judgment  for 
costs  but  not  for  said  balance,  but  the  plaintiff 
must  pay  it  before  he  can  have  a  writ  of  posses- 
sion.    Beardsley  v.  Chapman,  1  O.  S.  119. 

5797.  In  an  action  for  specific  performance  of  a 
contract  of  ancestor,  an  infant  is  entitled  to  a 
dav  in  court  after  coming  of  age.  Long  v.  Mul- 
ford,  17  O.  S.  485. 

5803.  Mortgage  of  estate  by  curtesy  not  en- 
forced while  children  living.  Robert  v.  Sliffe, 
41  0.  S.  225. 

5814.  The  vendor  of  goods  has  the  right  to  stop- 
page in  transitu  even  when  the  vendee  was  in- 
solvent at  the  time  of  sale,  unless  there  has 
been  a  waiver  of  such  right  by  knowledge  of 
such  insolvency  etc.,  and  may  replevin  them 
from  a  constable  holding  them  as  the  property 
of  the  vendee.  Benedict  v.  Schaettle,  12  O.  S. 
615.  The  system  of  replevin  provided  by  this 
chapter  is  not  in  counict  with  any  of  the  pro- 
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visions  of  the  oonslitution,  and  the  bond  given 
by  the  plaintitf  takes  the  place  of  the  prop- 
erty to  the  extent  of  the  defendant's  inter- 
est therein.  Smith  V.  McGregor,  10  O.  S.  4t>l. 
A  petiti  >n  in  replevin  which  states  facts  show- 
ing that  the  plaintitf  is  the  general  owner  of 
the  property  sought  to  be  recovered,  sufficient- 
ly desci-ibe-f  his  ownership,  although  his  interest 
is  errone  >U4:y  denominated  in  the  petition  as.a 
"special  property.'  fiubinson  v.  Fitch  2t>  O  S. 
0.>9.  So  demiud  is  necessary  to  guBtain  re- 
plevin a<.!ainst  a  constable  who  levies  upon  tlie 
g.^ods  o(  a  thinl  person  in  the  possession  ot  tlie 
judgment  debtor.  Bancroft  v.  Blizzard  13  O. 
30.  The  action  c.in  not  be  maintained  in  favor 
of  the  claimant  against  a  sheritf  for  property 
taken  by  him  on  execution,  after  a  trial  of  the 
rig'it  of  property  U.n  been  liad  and  a  finding 
therein  agiinst  the  cbiimant;  and  upon  the  as- 
sessment of  dam  iges  on  default  in  such  action, 
evidence  of  property  in  the  plaintitf  is  not  ad- 
missible. Ralston  V.  Oursler,  12  O.  S.  105.  The 
owner  of  a  chittel  sold  by  the  bailee,  can  re- 
cover the  specitio  chattel  or  its  value  of  whoni- 
Aoever  he  mty  Knd  in  possession  of  it.  Koland 
V.  Gunly,  5  O.  20i.  The  plaintiflF  must  have 
the  right  of  possession  and  ownership,  and 
ownership  without  a  right  to  immediate  pos- 
session does  not  entitle  a  party  to  this  action, 
but  a  defendant  may  have  his  writ  for  the  same 

Croperty,  upon  acatiseof  action  that  accrued  to 
im  subsequent  to  the  time  when  the  properly 
w.is  replevied  from  him:  thus,  one  linvmg  a 
ri^hi  to  the  possession  for  a  limited  time,  may 
have  replevin  against  the  general  owner,  and 
after  the  expiration  of  the  time  limited  the 
general  owner  may  have  his  writ.  Williams  v. 
VVest,  2  0.  .S.  82.  The  right  to  the  immediate 
possession  of  the  property  being  essential  to 
maintain  replevin,  that  action  can  not  be  main- 
tained by  a  mortiiijee  of  cliaiteU  before  condi- 
tion broken,  where,  by  the  terms  of  the  mort- 
gage, the  morigtgor  is  entitled  to  retain  the 
posseS'ii.)n  and  use  until  the  maturity  of  the 
debt.  Curd  v.  Wuuder,  5  <).  S.  93.  But  when  the 
stipulati'in  of  the  mortga/e  is  that  if  the  mort- 
gagor commit  waste,  or  misuse  or  attempt  to 
secrete  or  remove  the  property,  and,  before 
condition  broken,  it  is  levied  on  at  the  suit  of 
other  creditors  of  the  m>rtgigor,  and  removed 
O'lt  of  the  po<s«<si,>n  of  the  mortgagor,  the 
mortgigee  ca'i  mtintain  replevin.  Ashley  v. 
Wright.  19  O.  H.  291.  Ueplevin  can  not  be 
miiritained  aiain^t  a  pl.iintiff  who  procured  a 
writ  of  attachm.^nt  to  be  irregularly  issued 
U[)'>n  which  a  c  inslable  seized  inid  retained  the 
p)i>ds.  Bogin  »  Stoiilenbur<:h,  7.  O.,  2  pt.,  l.'i:5 
The  action  lieing  to  recover  specilic  chatiels, 
ai  appeal  will  lie  from  the  judiimentof  n  justice 
of  tlio  peace  in  an  action  tried  by  a  jury,  al- 
tli')U»!i  the  damages  claimeil  or  recovered  were 
less  tlun  twenty 'lolliirs  Martin  v.  Armstrong. 
12  O  S.  548.  One  intrii.sted  with  personal 
property  may,  in  an  action  of  replevin,  contest 
the  riaht  of  nwnershifi  and  posse.ssion  without 
a  re-dclivery  of  possession,  the  rule  in  cases  be- 
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tween  landlord  and  tenant  having  no  applies 
tion  to  personal  property.  Gray  v.  Allen,  14  O. 
58.  An  administrator  who  prosecutes  an  aa 
tion  in  replevin  for  the  benefit  of  bis  estate, 
can  not  be  relieved  in  equity  from  a  judgment 
ren<Iered  in  the  action  (or  thf.  value  of  the 
property.  Lowe  v.  Ix>wry.  4  U.  77.  The  mort- 
gagee of  a  chattel  replevied  it  from  a  constable 
who  had  levied  upon  it  for  a  debt  of  the  mort- 
gagor, and  while  that  union  was  pending,  » 
sheriff  levied  upon  the  same  chattel  as  the 
property  of  the  mortgagor,  and  advertised  and 
sold  it,  and  in  an  action  by  the  mortgagee 
against  the  purchaser  at  the  sheriff's  sale,  it  was 
held,  that  if  the  m'ortgage  was  fraudulent  as 
against  creditors,  the  mortgagee  acquired  a 
good  title  by  the  first  replevin,  and  was  en- 
titled to  recover.  Crittenden  v.  Lingle.  14  O. 
S.  182.  A  verdict  and  judgment  in  an  action 
of  replevin  in  another  state,  finding  tbe  right 
of  possession  in  the  defendants,  and  that  the 
property  be  returned  to  them,  is  only  prima 
facie  evidence  of  property  in  the  defendants, 
and  may  be  rebutted  by  showing  exclusive 
property  in  one  of  them.  Schaefier  v.  Marien- 
thal,  17  0.  vS   183. 

5818.  An  order  of  delivery  confers  no  authority 
on  the  officer  executing  it,  to  seize  property 
which  is  not  actually  or  constructively  in  the 
possession  of  the  party  named  in  the  process; 
and  when  the  property  is  taken  from  the  pos- 
sesi^ion  of  a  third  per^^on,  who  is  the  bona  fide 
owner  thereof,  the  process  will  not  justify  the 
officer,  although  it  be  the  identical  property  .de- 
scribed therein.     State  v.  Jennings,  14  O.  S.  73. 

5324.  In  replevin  a  plaintitf  might  appeal  IVnm 
a  voluntary  judgment  of  uon-suil.  Reed  v.  Car- 
]>enter,  2  O.  79. 

5825.  Under  the  common-law  system  of  plead- 
ing, it  was  held  that  the  plea  of  non  deti- 
net  put  in  issue  both  the  questions  of  the 
right  of  property  and  the  rivht  of  po^^ession.  ■ 
Ferrell  v.  Humphrey.  12  0.  112.  And  that  un- 
der that  (ilea  the  detendiint  might  prove  that 
he  levied  upon  and  held  the  property  in  dis- 
pute, as  a  constable,  by  virtue  of  executions  in 
his  hands.  Oaks  v.  Wyati,  10  O.  314.  It  is  er- 
ror for  the  court  to  assess  the  deft-ndant-'s dam- 
ages without  the  intervention  of  a  jury,  and 
without  finding  whether  tlie  defendant  had  the 
right  of  property,  or  the  right  of  possession 
only,  at  the  commencement  of  the  action. 
Wolf  V.  Meyer,  12  ().  S.  432;  but  see  J  5.04. 
Under  a  general  denial  in  an  action  of  n-- 
plevin  the  defendant  may  show  what;  fraud 
against  creditors,  etc.  Bailey  i;.  Swain,  45  O. 
S.  f..>7. 

5826.  When  properly  which  he  holds  under  ex- 
ecution is  replevied  from  a  sheriff,  and  tlieis>iie 
is  fmtid  for  the  delondant,  the  measure  of  dam- 
ages is  the  amount  of  iho  execution,  with  impr- 
est and  cO'its,  if  the  value  of  the  properly  ex- 
ceeds it,  and  the  value  of  the  property,  il  it  is 
less  thill  that  amount,  .lennings  v.  .lohn«oii, 
17 <)  154.  In  replevin  r>r  several  art icle««(  when 
the  jury  find  for  the  plaintiff  as  to  part  of  them. 
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and  for  the  defendant  as  to  part,  assessing  to 
«aoh  the  proper  damages,  separate  judgments 
should  be  entered  for  each,  with  full  costs. 
Clark  ».  Keith,  9  O.  72.  Where  issues  are  made 
upon  diGferent  and  inconsistent  pleas,  a  general 
▼erdiot  for  the  defendant  upon  all  is  bad ;  and 
the  jury  should  find  whether  they  base  their 
▼ardict  on  the  right  of  property  or  the  right  of 
possession,     ilevvson  v.  .Siifnn,  7  0,2  pt.,  232. 

fi827<  When  the  properly  lias  been  returned  to 
the  defendant  by  the  shenfiP  in  pursuance  of 
this  section,  the  action  may  proceed,  and  the 
plaintiff  may  recover  to  the  extent  of  his  in- 
terest in  the  property  without  any  amendment 
of  the  pleadings.  Pugh  v.  Calloway,  10  O.  S. 
488.  / 

Oliap.  12  (§§  5832-5847).  The  principles  of 
equity  applying  to  Kureties  are  not  abrogated 
by  the  provisions  of  this  chapter.  Ide  v.  Church- 
ill, 14  O.  S.  372. 

6S33.  .Sufficient  notice  to  sue.  Iliff  v.  Wey- 
mouth, 40  O.  S.  101.  Notice  must  be  in  writ- 
ing; creditor  may  waive.  Clark  v.  Osborn,  41 
O.  S.  28.  What  is  sufficient  notice..  Meriden 
Silver  plate  Co.  v.  Flory  &  Havens,  44  O.  S.  430 

5834.    See  Clark  v.  Osborn,  41  O.  S.  28. 

5836.  [68  V.  17;  §  1.]  Amended  January  28, 
1881,  78  V.  19;  "the  preceding  section"  and 
brackets  omittied  from  sixth  line. 

Surety  mav  revive  action  in  own  name.  Peters 
V.  McWilliams,  36  0.  S.  155. 

5841.  What  does  not  amount  to  giving  other 
security.     Stevens  v.  Allmen,  19  0.  S.  4b."). 

5845.  One  of  several  sureties,  against  whom 
judgment  has  been  obtained,  can  not  sustain  a 
Bet>arate  action  agt^iust  the  principal;  all  must 
join  in  the  action.  Litler  r.  Horsey,  2  <).  209. 
See  B  irbour  v.  Nat.  Ex.  Bank.  4-1  0.  S.  133. 

Chap.  13  (§§  5S48-5S51).  Inequalities  in  valua- 
tion, alone,  d  >  not  constitute  grounds  for  in- 
junction. Wagoner  v.  Loomis,  37  0.  S.  570. 
Money  paid  by  mistake  may  be  recovered. 
Wooley  V.  Staley,  39  0.  S.  354.  Legislative  re- 
lief, when  by  special  act.  State  t>.  Holfman,  35 
0..S.  43'>.  Injunction  will  lie,  when.  Jones  oi 
Davis,  35  O.  S.  474.  Restraining  collection  of 
tax,  etc.  Counterman  ».  Dublin  Tp.,  b8  O.  S. 
515.  When  estoppel  applies,  etc.  Tone  v.  Co- 
lumbus, 39  O.  S.  2S1.  Paid  under  protest.  Wil- 
son  V.  Pelton,  40  O.  S.  300;   Kinii  v.  Cappeller, 

42  0.  S.  218.  Injunction.  R.  R.  Co.  v.  Wag- 
ner, 4!  O.  S.  75;  .Spangler  v.  City  of  Clevel»nd, 

43  O.  .S.  .'rill.  Necessary  averments  in  an  action 
under  §  o848;  liraitaliuu  of  action,  etc  Pelton 
V.  Bemis,  -li  (>.  S.  51.  See  State  v.  Pohling,  I 
O.  C.  C.  481).  4.13.  §?  5818,  .)S49,  cited  nn.l  dis- 
cussed ill  llenslv  V.  City  of  Hamilton,  3  O.  C. 
C.  2')l,20'>. 

5858.  W  here  the  testator  has  a  child  born  after 
the  probate  of  the  will,  and  the  will  is  thereby 
revoked,  such  cliilil  may  recover  his  estate 
without  impeaching  tlm  will  by  contest.  Evans 
V.  Anderson,  l.i  O.  S.  324  What  is  undun  in- 
fluence; fraud,  etc.  Monroe  v.  Barclay,  17  O. 
8.  302.     Will  revoked  by  operation  of  law  ad- 


mitted afterward  to  probate;  who  may  contest 
Myers  v.  Barrow,  3  O.  C.  C.  91. 

5861.  [50  V.  297,  §  21 ;  a  &  C.  1681.]  Amended 
February  7,  I8s5,  82  v.  36;  materially 
chanaed. 

The  verdict  of  the  jury  may  be  reviewed  on  error> 
the  samaas  in  civil  actions.  Glancy  v.  Olaney, 
17  O.  S.  135.  When  it  is  not  error  to  direct  th« 
jury  to  find  verdict  sustaining  will.  Wagner  v. 
Ziegler,  44  0.  S.  59. 

5865.  [50  v.  2<J7,  g  24 ;  S.  &  C.  1619  ]  Amended 
February  7,  188.i,  83  v.  36;  materially 
changed. 

Circuit  court  has  no  jurisdiction  on  appeal  in 
construction  of  will.  McMaster  v.  Keller,  1  0. 
C.  C.  476,  477,  47S. 

6866.  [iO  V.  297,  gg  19,  25;  S.  &  C.  1618,  1619.] 
Amended  April  14,  1886,83  v.  75;  materially 
changed. 

5867.  Ca.«ie  of  defective  execution.  Uenpenhart 
V.  Cracraft,  36  O.  S.  549;  Kiley  v.  Uice,  40  O.  S. 
441.  Omission  of  name  from  granting  clause, 
etc.,  may  be  corrected.  Hitesman  v.  Donnel, 
40  O.  S;  287.  Errors  as  to  names  of  parties  to 
deed.     Dodd  V.  BHrtholomew,  44  O.  S.  171. 

5872.  The  omission  of  an  officer  taking  an  ac- 
knowledgment, to  certify  the  separate  examin- 
ation of  the  wife,  may  be  corrected  under  the 
statute,  and  the  declarations  of  the  wife  at  the 
time  and  subsequently  are  admissible  in  evi- 
dence.    Kilbourne  v.  Fury,  26  O.  .S.  153. 

5874  [51  V.  57,  3  364;  S.  AC.  1047.]  Amended 
April  13,  1880,  (7  v.  195;  latter  part  materially 
changed. 

Chap.  18  (gg  5880-5894).  No  recovery  on  bond 
given  to  release  water-craft,  when.  Hamilton 
V.  Merrill,  37  O.  S.  6S2. 

5880.  [57  V.  32,  g  1 ;  S.  &  C.  252.]  Amended 
April  19,  18S1,  78  v.  228;  "  of  twenty  tons  bur- 
den and  upward  "  omitted  from  first  and  seo- 

.    ond  lines. 

5913.  For  kindred  provisions,  see  gg  1,  23,  720, 
l-i3fi,  2730,  2860,  3259,  4448,  4512,  4947,  6302, 
0794,  Revised  Statutes. 

A  will  and  codicil  are  to  be  construed  together. 
Collier  V.  Collier,  30.  S.  369;  Negley  v.  Gard,  20 
O.  310. 

5914.  Gift  of  chattels  to  be  delivered  after 
deiith  of  giver,  void.  Flanders  ».  Blandy,  45  O. 
S.  108. 

5315.  Is  constitutional;  bequest  not  valid,  if 
contingent  on  lack  of  lineal  descendants.  Pat- 
ton  V.  Patton,  39  O.  S.  59i». 

5916.  Where  a  foreign  will  executed  and  pro- 
bated in  a  sister  state,  a  copy  of  wliich  has 

•  been  admitted  to  record  in  this  state,  is  at- 
tested, "signed,  sealed,  and  published  in  pres- 
ence," the  Will  being  signed  iit  the  end  by  the 
testator  and  three  witnesses,  in  the  absence  of 
proof  to -the  contrary,  it  will  be  presumed  tliat 
the  testator  and  witnesses  sigued  in  presence 
of  each  other.  Carpenter  v.  Denoon,  29  O.  S. 
370. 

5921.  This  refers  to  the  original  probate.  Car- 
penter V.  Denoon,  29  O.  S.  379.     Who  miay  en- 
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force  production  of  will.    Taylor  v.  Bennett,  1 
1  O.  C.  C.  95,  97. 

S926-6938.  Appeal  does  not  lie  to  court  of 
common  pleus.  Barr  v.  Clostertnan,  2  O.  C.  C. 
387., 

6933.  [50v.  297,  g  19;S.&C.  1618.]  Amended 
March  21.  1888,  85  v.  99. 

Where  a  will  is  set  aside  at  the  instance  of  one 
heir  who  is  tvithin  the  saving  clause  of  the 
statute,  it  is  wholly  annulled,  and  the  entire 
estate  is  distributed.  Meese  v.  Keefe,  10  O. 
362.  See  Barr  v.  Closterman,  2  0.  C.  C.  387, 
above. 

6934-6937.  Appeal  does  not  lie  to  court  of 
common  pleas.  Barr  v.  Clostermann,  2  0.  C. 
C.  387.  Application  for  admission  of  will  pro- 
bated in  another  state  is  ex  parte;  and  is  not 
a  bar  to  a  second  application  on  other  proof. 
Barr  v.  Clostermann.  3  U.  C.  C.  441. 

Section  -1937  lioes  not  apply  where  the  testator  at 
the  time  ol  his  death  was  domiciled  in  Ohio. 
Manuel  v.  Manuel,  IS  O.  S.  458. 

6943.  Invalid  deed,  possibility  of  effect  as  will. 
Williams  i'.  Schatz,  42  O.  S.  47. 

6945.  Spoliated  will,  who  may  produce  witnesses. 
lavloi-  V.  Bennett,  1  O.  C.  C.  95,  97. 

6947.  [50  V.  297.  g  50;  S.  &  C.  1625.]  Amended 
February  22, 1883,80  v.  24;  materially  added  to. 

5963.  Will  revoked  by  operation  of  law  ad- 
mitted afterward  to  probate ;  who  may  contest. 
Myers  v.  Barrow,  3  O.  C,  C.  91.  Part  of  will 
can  not  be  revoked  by  drawing  lines  through 
it.    Griffen  v.  Brooks,  3  O.  C.  C.  110. 

5969.  See  Myers  v.  Barrow,  3  O.  C.  C.  91,  under 
g  59.')3,  above.  A  devise  to  u  wife  for  life  "  and 
after  her  death  to  the  heirs  of  her  body  begot- 
ten," does  not  provide  for  a  child  subsequently 
born  to  him,  under  this  section.  Rhodes  v. 
Weldy,  46  ().  S.  234. 

6963.  [55  V.  36,  8  43;  S.  &  C.  1623.]  Amended 
April  15, 1880,  77  v.  209.  Amend^d  April  17, 1880,- 
77  v.  308;  provisions  inserted  in  case  of  con- 
tested will.    Amended  April  3,  1889,  86  v.  187. 

A  devise  to  a  wife  of  all  testator's  estate  for  life, 
provided  she  so  long  remain  his  widow,  re- 
mainder to  his  children,  upon  her  election  to 
take  under  the  will  she  is  barred  of  dower,  and 
loses  all  her  estate  upon  marrying  again. 
Luigart  v.  Uipley,  1 9  0.  .S.  24.  Where  the  widow 
enters  and  occupies  lind  under  a  devise,  with 
the  knowledge  of  the  heirs  at  law,  for  a  series 
of  years,  in  the  absence  of  any  thing  showing 
the  contrary,  she  will  be  presumed  to  have 
made  her  election.  Nimmons  v.  Westfall,  33 
O.  S.  213.  Where  a  widow  elects  not  to  take 
under  the  will,  she  can  take  nothing  in  virtue 
of  the  bequests  made  to  her  by  the  will  in  lieu 
of  dower.  Jones  v.  Lloyd,  o3  O.  S.  572.  Elec- 
tion, what  will  not  constitute;  must  be  exer- 
cised in  person.  Millikin  v.  Welliver,  37  O.  S. 
460.  S*e  also  Gardner  v.  Gardner,  13  O.  S.  426. 
When  a  widow  taking  under  a  will  is  barred 
of  dower  in  land  mortgaged  by  husband,  with- 
out her  joining.  Corry  V.  Lamb,  45  O.  S.  203. 
See  Spreen  v.  Sandman,  2  ().  C.  C.  441. 

8964.     [57  V.  30,  §  44;  S.  &  C.  1623.]    Amended 


April  3,  1889,  86  v.  188.  Must  be  made,  when, 
etc.  Siilley  v.  Folger,  14  O.  610.  Must  be 
made  in  court  by  record,  or  actually.  Millikin 
V.  Welliver,  37  O.  S.  460. 

See  also  under  g  5963. 

5986,  5966.  [50  v.  297,  gg  45.  46;  S.  &  C.  1624.] 
Amended  April  3,  1889,  86  v.  188. 

5987-6980.  Construction.  (See  also  under 
these  sections.) 

Devises  : 

Election :  Land  devised  to  a  tenant  for  life  and 
then  to  be  sold  and  the  proceeds  divided 
among  his  children,  the  children  may  elect  to 
take  the  land,  or  to  have  it  sold.  Holt  v. 
Lamb,  17  O.  S.  374.  Where  a  will  assumes  to 
dispose  of  property  of  another  for  whom  pro- 
vision is  likewise  made  in  the  will,  the  latter 
must  elect  which  he  will  take;  he  can  not  bold 
both,  but  to  put  such  a  party  u[>on  his  election, 
it  must  plainly  appear  that  it  was  not  the  in- 
tention of  the  testator  to  give  him  the  pro- 
visions under  the  will  in  addition  to  the  prop- 
erty. The  contrary  is  the  rule  in  case  of  tfa« 
widow's  dower.  The  court  may  compel  such' 
election  or  maintain  an  election  already  made, 
but  such  election  must  be  made  understand- 
ingly  and  with  a  knowledge  of  the  facts  and 
of  the  party's  rights  under  the  will.  As  to 
money  borrowed  by  husband  from  the  wife  and 
released  by  her  will.  Huston  v.  Cone,  24  0. 
S.  11. 

Lands  charged :  A  devise  of  all  of  testator's  real 
and  personal  property,  subject  to  certain  be- 
quests in  money,  etc.,  the  legacies  are  a  charge 
on  the  real  estate  without  special  words,  and 
one  purchasing  it  takes  it  subject  to  such 
charge,  etc.  Clyde  v.  Simpson,  4  O.  S.  445 ;  Nel- 
lons  V.  Truax,  6  O.  S.  97.  Devise  of  land  sub- 
ject to  bequests  does  not  create  a  charge  on 
real  estate  in  hands  of  purchasers  of  devisee; 
such  purchaser  is  not  bound  to  attend  to  appli- 
cation of  the  purchase-money.  Coonrod  «. 
Coon  rod,  6  O.  115.  As  to  when  a  legacy  is  not 
a  charge  upon  real  estate.  Geiger  v.  Worth, 
17  O.  S.  564. 

Limited  estates:  A  devise  to  children  with  re- 
mainder, if  they  die  before  they  arrive  at  age 
or  without  lawful  issue,  the  estate  becomes  ab- 
solute upon  the  arrival  at  age  of  devisee,  and 
death  without  issue  will  not  defeat  it.  Ward 
V.  Barrows,  2  O.  S.  241.  Devise  on  condition 
devisee  live  to  legal  age.  Foster  v.  Wicks,  17 
O.  250.  A  devise  to  A.  in  fee,  but  if  he  "die 
without  heirs"  or  "without  children"  or 
"  without  issue,"  then  to  B.  in  fee,  will  be  in- 
terpreted, unless  the  contrary  intention  appear, 
as  referring  to  the  time  of  the  death  of  A. 
Parish  t>.  Ferris,  6  O.  S.  563 ;  Niles  v.  Gray,  12  0. 
S.  320.  A  devise  to  a  wife  for  life  and  remain- 
der to  two  sons,  subject  to  the  condition  that 
in  event  of  the  death  of  either  the  survivor 
should  take;  held,  that  one  of  the  remainder 
men  could  release  the  same  to  other.  JefTera 
V.  Lampson,  10  0.  S.  101.  Life  estate,  and  re- 
mainder in  fee  to  heirs  of  donee.  Steven- 
son V.  Evans,  10  0.  S.  307.     A  conditional  fec^ 
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or  executory  devise,  what  mill  constitute. 
Taylorv.  Foster,  17  O.  S.  166.  As  to  conditional 
devise ;  in  case  of  non-acceptance,  the  will  to 
be  void.  Scott  v.  Kramer,  31  ()  S.  295.  A  de- 
vise to  H.  for  lift*,  and  remainder  to  her 
children,  but  if  sh<*  die  without  issue  surviving 
her,  remainder  to  Ium-  brothers  and  sisters,  and 
with  a  like  remainder  should  she  die  leaving 
issue,  who  should  die  under  twenty-one  years 
of  nge,  11.  and  her  children,  although  they  are 
twenty-one  years  of  age,  can  not  pass  sin  abso- 
lute estate  in  fee-simple  by  deed.  Bates  v. 
Zinsmeister.  26  O.  S.  461.  See  also  Smith  v. 
Haukins,  27  O.  S.  371.  As  to  time  of  vesting 
(if  an  estate  charged  with  annuities.  Hamilton 
V.  Rogers,  38  O.  S.  242. 

J*(mtT  of  sale:  Land  devised  by  a  husband  to 
wife  for  life  with  power  to  devise,  and  wife  ex- 
ercises such  power,  her  devisee  takes  the  estate 
free  from  her  debts.  Donley  «.  Shields,  14  0. 
359.  A  devise  to  wife  for  her  natural  life, 
"  with  full  power  to  have  and  to  hold,  to  sell  or 
convey  the  same,"  she  has  power  to  sell  the 
lands  in  fee.  Bishop  v.  Uemple,  11  O.  S.  277. 
As  to  devise  to  wile  with  power  of  disposition ; 
advancements,  etc.  Stableton  v.  Ellison,  21  O. 
S.  527.  As  to  a  devise  to  wife  during  life,  with 
power  to  dispose  as  she  may  think  best,  etc. 
Hustoit  V.  .Craighead,  23  0.  S.  198.  See  also 
Fosegate  v.  South,  46  O.  S.  000.  As  to  a  devise 
in  fee;  executor  having  power  of  sale.  Iloyt 
V.  Day,  32  O.  S.  101.  As  to  power  of  sale,  no 
specific  devise  of  real  estate;  legal  title  vests  in 
heirs.  Elstner».  Fife,  32  O.  S.  358.  As  to  a  de- 
vise to  testator's  wife  for  life;  wife's  interest  in 
and  control  over.  Gillen  i>.  Kimball,  34  O.  S. 
352.     , 

Trusts:  Where  certain  trusts  are  attached  to 
lands  which  may  require  the  whole  legal  estate, 
but  it  is  left  to  descend  to  the  heirs  at  law,  they 
are  trustees,  and,  although  they  may  have  an 
interest  in  the  same,  it  is  not  subject  to  execu- 
tion. Birchard  v.  Edwards,  U  O.  S.  84.  A 
fund  directed  to  be  invested  by  executors  and 
the  interest  to  be  paid  to  the  widow  of  a  de- 
ceased son  during  life,  and  at  her  detith  the 
principal  to  be  paid  to  her  two  sons,  wh'o  after- 
ward died  without  issue,  leaving  no  brothers 
or  sisters  and  having  no  debts;  held,  that  the 
entire  beneficial  interest  having  vested  in  the 
widow,  equity  will  decree  it  directly  to  her. 
Taylor  e.  Iluber,  13  0.  S.  288.  As  to  lapse  of 
trust.    Gloyd  v.  Roff,  2  0.  C.  C.  253. 

Interpretation,  etc.: 
In  the  construction  of  a  will  the  sole  purpose  of 
the  court  should  be  to  ascertuiii  and  carry  out 
the  intention  of  the  testator,  and  such  in- 
tention is  to  be  ascertained  from  the  words 
contained  in  the  will;  such  words,  if  technical, 
must  be  taken  in  their  technical  sense;  if  not 
technical,  in  their  ordinary  sense,  unless  it  ap- 
pear from  the  context  that  they  are  used  by 
the  testator  in  some  secondary  sense.  All 
parts  of  the  will  must  bo  construed  together, 
and  effect,  if  possible,  given  to  every  word  con- 


tained in  it.  Extrinsic  facts  may  be  resorted 
to,  in  so  far  as  they  are  ancillary  to  the  right 
of  interpretation  of  the  testator's  words,  to  es- 
tablish the  identity  of  a  person  or  thing,  but 
for  no  other  purpose.    Townsend  v.  Townsend, 

25  O.  S.  477;  and  see  Nimmons  v.  Westfall,  33 
O.  S.  213.  A  will  speaks  from  the  death  of  the 
testator,  but  when  he  refers  to  an  actual  exist- 
ing state  of  things,  his  language  should  be  re- 
ferred to  the  date  of  the  will.     Board  v.  Ladd, 

26  0.  S.  210. 

In  construing  a  will  with  codicils,  the  whole  is  to 
be  taken  together.  Negley  v.  Gard,  20  O.  310; 
Collier  v.  Collier,  3  O.  S.  369.  Construction  of 
charitable  bequests.  Urmey  v.  Wooder,  1  O.  S. 
161.  A  testator  can  not,  by  any  words  of  exclu- 
sion used  in  his  will,  disinherit  one  of  his  law- 
ful heirs  in  respect  to  property  not  disposed  of 
by  his  will,  and  so  control  the  course  of 
descent  and  carry  the  property  to  his  other 
heirs.    Crane  v.  Doty,  1  O.  S.  279. 

While  a  will  should  be  read  and  construed  by  the 
light  of  circumstances  under  which  it  wa.s  exe- 
cuted, such  circumstances  can  afiTect  its  con- 
struction only  when  it  appears  they  were 
known  to  the  testator  at  the  time.  The  term, 
"heirs,"  in  a  will  is  flexible,  and  will  be  so 
construed  as  to  give  efiect  to  the  intent  of  the 
for  his  wife  in  lieu  of  dower,  and  directs  that 
if  she  claim  dower  the  balance  of  certain  prop- 
testator.  If  the  testator  has  made  provision 
erty  shall  go  to  his  "  heirs,"  such  property  will 
go  to  his  "heirs  according  to  the  statute  of  dis- 
tribution," exclusive  of  his  wife,  although  if  he 
had  died  intestate  she  would  have  taken  all. 
Jones  V.  Lloyd.  33  O.  S.  572.  When  the  inten- 
tion is  manifest,  "heirs"  may  be  construed 
"legatees;"  an  unconditional  bequest  of  the 
income  of  stock  is  a  bequest  of  the  stocks 
themselves;  land  directed  to  be  sold  and  con- 
verted into  money  is  treated  in  equity  as  per- 
sonalty.   Collier  v.  Collier,  3  0.  S.  a69. 

When  terms  denoting  a  general  class  will  be  held 
to  apply  to  individuals.  Starling  v.  Price,  16 
O.  S.  29.  In  construing  wills,  words  of  sur- 
vivorship are  referred  to  the  time  appointed  by 
the  will  for  distribution,  unless  the  contrary 
is  evinced  by  the  language  of  the  will;  where 
after  a  life  estate  the  remainder  is  devised  to 
the  testator's  children  orthe  survivors  of  them, 
the  grandchild  whose  parent  died  before  the 
termination  of  the  life  estate,  has  no  interest 
in  the  estate.  Sinton  t;.  Boyd,  19  0.  S.  SO.  As 
to  conflicting  provisions  in  a  will.  Baxter  ». 
Bowyer,  19  0.  S.  490.  A  condition  excluding 
any  of  the  heirs  who  go  to  law  to  break  the 
will  is  valid  and  binding.  Bradfortl  v.  Brad- 
ford, 19  O.  S.  546.  As  to  repugnancy.  Davis 
V.  Boggs.  20  O.  S.  550.  What  is  not  si  demon- 
strative legacy.  Morris  t;.  Harris,  19  0.  S.  15. 
"  Profits  and  benefits"  held  not  to  be  a  devise 
in  fee.  Collier  v.  Grimesey,36  O.  S.  17.  As  to 
advancement,  subsequent  sales,  etc.  Hosmer 
V.  Sturges,  31  O.  S.  657.  Patent  ambiguities 
must  be  solved  by  construction,  and  not  by 
evidence.     Clark  v.  Trustees,  3  0.  C.  C.  152. 
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Parol  evidence  is  not  ailniis^ibte  to  contra^ 
diet  or  explain  the  contents  of  a  will.  Painter 
V.  Painter,  18  0.  347.  Parol  evidence  is  ad- 
missible to  show  in  wliat  neiise  the  testator 
used  words  which  can  be  faii'ly  nsed  both  ns  a 
name  of  property  and  description  of  other. 
BogfTs  V.  Taylor,  .'G  (>.  S  t.04  VVIiere  the  same 
word  or  phrase  is  use<l  in  a  will  more  than 
once  in  relation  to  the  same  matter  and  gen- 
eral purpose,  if  the  meaning  is  clear  in  one 
case  and  doubtful  in  another,  the  doubtful  u^e 
will  be  consirued  in  the  same  a-jiv  as  the 
tormer,  unle-ss  plainly  cnlliiig  for  ;>  ditFerent 
construction.  Rlmdf-s  v.  Weldy,  46  0.  S.  234. 
In  the  interpretalio.i  of  wills,  rules  are  valuable 
only  as  they  may  aid  in  ascertaining  the  inten- 
tion of  the  testator;  and  the  rule  that  such 
construction  will  be  favored  as  will  cantributc 
to  the  immediate,  vesting  of  estates  will  not  be 
BO  applied  as  to  defeat  that  intention.  Bald- 
win V.  Iluuiphrey,  4  0.  *'.  C.  57.  A  will  held 
void  for  uncertainty.  Cope  v.  Cope,  45  O.  S. 
464.  Residuary  clause;  distribution;  incon- 
sistency, etc.  Ratlitr  v.  Warner,  32  0.  &334; 
Forsythe  v.  Minter.  39  O.  S.  349.  Examples  of 
interpretation  in  Davison  v.  Wolf,  9  O.  73; 
Bovd  V.  Talbert,  12  O.  212;  Armstrong  <'.  Zane, 
12t).  287;  Shaw  v.  Hoard,  18  •>.  S.  227;  Tope 
V.  Tope,  18  O.  520;  Howe  v.  Fuller,  19  O.  51; 
Nelson  V.  Nelson,  19  O.  282.  Year's  allowance 
a  debt,  etc.  Watts  v.  Watts,  38  0.  S.  480. 
Devise  for  care  of  adopted  daughter;  subse- 
quent marriage.  Taylor  v.  Elder,  39  t).  S.  535. 
Vested  remainder  defeasible  upon  contingency. 
Collins  V.  Collins,  40  O.  S,  35:J.  See  Veasiew. 
McGugin,  40  %  S.  365. 

Jurisdiction  of  Courts: 

Where  no  trust  is  involved  and  no  advice  or 
guidance  to  an  executor  or  trustee  required, 
parties  claiming  under  or  against  a  will  can  not 
maintain  an  action  for  the  mere  purpose  of  ob- 
taining the  court's  opinion  of  its  meaning  or 
legal  etlect.  Corry  v.  Fleming,  29  O.  S.  147. 
As  to  conditional  bequests  of  personalty. 
Lapham  v.  Martin,  33  O.  S.  99.  As  to  appeal  to 
court  of  common  pleas.  Barr  v.  Closterman,  2 
0.  C.  C.  387.  See  Spreen  v.  Sandman,  2  O.  C. 
C.  441. 

5967.  Foreign  will  must  be  recorded  in  Ohio  be- 
fore title  in  land  vests  in  devisee.  Wilson  v. 
Tappan.  6  0.  i72. 

6968.  "Heirs,"  "children,"  etc.  Bunnell  v. 
Evans,  26  O.  S.  409.  In  Carter  v.  Reddish,  32 
O.  S.  1,  it  was  held  that  this  section  was  in- 
tended merely  to  forbid  the  application  of  the 
rule  in  Shelley's  case,  where  such  application 
would  defeat  the  manifest  intention  of  the  tes- 
tator. Life  estate  to  widow,  with  power  to  di.s- 
pose  of  remainder  to  heirs:  widow's  power  to 
apportion.  Shank  v.  DeWitt,  44  O.  S.  237. 
Construction,  etc.,  of  will.  Cassidy  v.  Hynton, 
44  0.  S.  530,  536.  "  Heirs"  construed  to' mean 
"children."     Hoagland  v.  Marsh,  4  O.  C.  C.  31. 

5970.  The  words,  "  I  give  and  bequeath  to  M. 
the  remaining  part  of  my  real  property  "  are 


'sufficient  to  convey  the  fee.  Niles  *.  Gray,  12 
O.  S.  320. 

As  to  devise  of  fee ;  "  without  issue."  etc.  Paridi 
w  Ferri.s.  6  O.  S.  .503;  Niles  v  Gray,  12  O.  8. 
320;  Piait  V.  Sinton,  37  O.  .S:  353.  Conditions, 
violation-  of,  no  forfeiture,  etc  Anderson  v. 
Cirv.  36  O.  S.  506.  See  Ward  v.  Barrows.  2  0. 
8.  241 ;  Shaw  ...  Hoard.  18  O.  S.  227;  Huston  ». 
Craighead,  23  O.  S.  198;  Huev  v.  Thomas,  23  O. 
S.  645;  Bunnell  v.  Evans.  26  O.  S.  409  Bates  v. 
Zinsmeister,  26  0.  S.  461 ;  Richey  v  .lobnsoD.  30 
O.  8.  288. 

5971.  The  provisions  of  this  section  apply  to  a 
flevise  to  "children"  as  a  class.  WooUey  v. 
Paxson.  46  O  S.  307 

5973,  6974.  As  to  specific  devises,  pecuniary 
legacies,  contribution,  etc.,  see  Glass  v.  Dunn,  l7 
().  .S.  413;   Edwards  v.  Rainier,  17  O.  S.  597. 

5980.  Power  given  by  will  to  sell  land  may  be 
executed  by  one  executor,  if  one  only  accept 
the  office  under  the  will.  Sale  for  money,  not 
an  exchange  or  barter,  authorized.  Taylor  v. 
Galloway,' 1  O.  232. 

Power  to  sell  lands,  given  by  will  to  an  executor, 
can  not  be  executed  by  administrator  with  the 
will  annexed.  Wills  v.  Cowper,  2  O.  124; 
affirmed,  3  O.  486. 

What  terras  in  a  will  give  an  executor  full  power 
over  testator's  estate.  Steele  v.  Worthington.  2 
O.  182,  184.  Land  directed  by  will  to  be  sold 
and  converted  into  money  is  to  be  treated  as 
personalty.  Ferguson  v.  Stuart,  14  O.  140.  A 
devisee  in  trust,  or  subject  to  certain  charges 
and  legacies,  has  power  to  sell  the  estate; 
where  the  charge  or  trust  is  defined  and  lim- 
ited.a  purchaser  must  see  to  the  application  of 
the  purchase  money,  otherwise  he  is  not  re- 
quired so  to  do.  But  in  either  case,  if  the  pur- 
chaser has  notice  that  the  'devisee  is  com- 
mitting u  breach  of  trust,  or  that  the  money  is 
not  to  be  properly  applied,  he  will  hold  "the 
property  suDject  to  the  charge.  Clyde  v.  Simp- 
son, 4  O.  S.  445. 

See  also  Hoyt  ».  Dav,  32  0.  8.  101;  Elstner  t. 
Fife,  32  O.  8.  358;  Goforth  v.  Longworth,  4  0. 
129:  Ludlow  v.  Park,  4  O.  5;  Rammelsberg  v. 
Mitchell,  29  O.  8.  22;  Stableton  v.  Ellison,  21  0. 
8.  627;   Ward  v.  Barrows,  2  O.  8.  241. 

6984.  Power  given  to  executor  by  will  to  sell 
land  when  in  his  opinion  advantageous,  and 
proceeds  devised  to  children  as  they  come  of 
age,  is  a  power  connected  with  a  trust,  and  ex- 
ecutor is  entitled  to  possession  of  the  land. 
Dabney  v.  Manning,  H  O.  321.  Devise  to 
trustees  and  their  successors,  the  limitation 
over  is  void.  Miles  v.  Fisher,  10  O.  1.  The 
general  rule  in  equity  is  that  a  trustee  can 
acquire    no   personal    interest    in    the    trust 

Eroperty ;  and  where  he  is  authorized  to  do  so 
y  statute,  the  validity  of  his  title  depends,  in 
equity,  upon  its  bona  fides.  Trustees  under  a 
will,  to  whom  is  bequeathed  the  partnership 
interest  of  the  testator,  with  power  "  from  time 
to  time  to  change  the  property  by  sale  or  other- 
wise, and  the  proceeds  to  re-i  nvest  and  change," 
may  sell  and  dispose  of  such  interest  as  aa  ea- 
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'tii'etj'  lb  n' stranger,  although  oiie  of  (be  iruste«3 
be  the  owner  of  all  other  interests  in  the  part- 
nership property.  When  such  'sale  is  made 
without  any  intention  to  repurchase,  the  sub- 
sequent repurchase  of  the  same  interest  from 
the  vendee  by  one  of  the  trustees  for  his  own 
benefit,  is  not  of  itself  such  indicium  of  fraud 
in  the  first  sale  as  will  restore  the  properly  to 
the  trust  estate  ot  the  election  of  the  bene- 
ficiaries.    Rammelsberg  v.  Mitchell,  29  0.  S.  22. 

5984    .See  Mathews  v.  Meek,  23  O.  S.  272. 

£985,  5988.  Probate  court  may  fill  v.icnncies  in 
trustees.  Sowers  v.  Cyrenius,  30O.  S.  2'J.  When 
sureties  are  not  liable.  Flickinger  v.  Saum,  40 
O.  8.  591.    See  Stnte  v.  Guilford,  18  0.  500; 

'  Mathews  v.  Meek,  23  0.  S.  272. 

599L  Provisions  of  statutes  as  to  nuncupative 
wills  must  be  strictly  observed;  what  is  neces- 
sary to  establish.  iSeever  v.  Seever,  2  O.  C.  C. 
298. 

5996.  Appropriation  of  property  by  third  par- 
ties no  dc-fenso  in  a  suit  against  the  adminis- 
trator or  executor.  Johnston  v.  Hawkins,  31 
O.  S.  137.  The  sjireties  on  a  second  bond  in 
the  foi-m  required  by  this  section  are  liable  to 
a  subsequent  administrator  for  all  assets  of  the 
estate,  althnujxh  converted  during  the  continu- 
ance of  the  first  bond.  Foster  v.  Wise,  46  O. 
S.  20. 

6999.  As  to  liability  under  joint  bond  for  waste 
committed  by  one;  decenso  of  one,  etc.  Eck- 
ert  V.  Myers,  45  O.  S.  525. 

6000.  [38  V.  140.  g  7;  S.  &  C.  568]  Amended 
May  2,  1885,  82  v.  223 ;  verb.ii  changes. 

«006.  [38  V.  146,  §  12;  S.  &  C.  608]  Amended 
May  2,  1885,  82  v.  223;  materially  changed. 

Aaasonable  time  given  next  of  kin  to  api>ly  for 
letters;  eighteen  dnys  reasonable.  Todbunter 
V.  Stewart,  39  (K  S   181. 

6006.    See  flriswold  v.  Frank,  22  0.  S.  79,  90. 

6013.     See  Bustard  v.  Dabnev.  4  O.  68. 

6017.  [38  V.  146,  §  23;  72  v."  17-1,  gg  3.  4;  S.  &  C. 
570.]  Amended  April  11,  1884,  Si  v.  137;  ma- 
teriiiUy  changed. 

6019.  Where  a  will  has  been  discovered  after 
full  administration.  Barkaloo  v.  Emerick,  18 
O.  268.  Suoh  discovery  revokes  the  adminis- 
tration, but  does  not  invalidate  mesne  acts,  fiige- 
low  V.  Bigclow,  4  O.  13S. 

6019a.  Passed  March  21,  1887.  84  v.  174,  defines 
powers  of  executors  and  administrators  with 
the  will  annexed  during  contest  of  the  will. 
Amended  April  14, 1888.  85  v.  252. 

6020.  "  Personal  effects"  includs  what.  Action 
agiiinst  sureties  of  former  administrator  can  be 
maintained.  .Single  ti.  Entrekin,  44  O.  S.  637; 
Foster  w.  Wise,  46  0.  S.  25 

602L  [38  v.  14V  g  27;  S  &  C.  572]  Amended 
.lanuary  14,  1881,  78  v  9;  materially  changed. 

602».  [38  V.  I4!i.  g  29;  S.  &  C.  572]  Amended 
April  16,  1885,  S2  v.  130.  Proviso  added  as  to 
administrator  de  bonis  non  in  certain  cases.  An 
executor  or  administrator  is  accountable  for 
every  thing  that  comes  into  his  hands  in  which 
the  decedent  had  any  interest.  Stiver  v.  Stiver, 


8  0.217.  As'to'lfeisehbld.  Becker  v.  Walworth, 
45  0.  S.  109. 

"6021  [72  v.  174,  |§  1.  2,  5,  6.]  Amended  March 
22,  i8S3,  80  T.  67;  appeal  to  common  pleas 
onnrt  provided  for.  - 

BtOZB,  6027.    See  Hayes  v.  West,  3  0.  C.  C.  64. 

6040.  Queere  whether  an  antenuptial  contract 
in  lieu  of  dower  is  a  bar  to  the  widow's  allow- 
ance for  a  year's  support.  Phillips  v.  Phillips, 
14  0.  S.  308.  Widow's  allowance  a  debt.  Watts 
V.  Walts,  38  O.  K.  480.  Settlement  in  lieu  of 
dower  does  not  bar  year's  allowance.  Spangler 
V.  Dukes.  39  O.  S.  642. 

8043.  Order  of  probate  court  on  application  of 
a  widow  to  review  allowance  for  year's  support 
is  a  final  determination,  unless  vacated  by  ap- 
peal or  other  proceedings.  Moore  v.  Moore,  46 
O   S  89 

6046. '  [38  V.  140,  g  51 ;  S.  &  C.  575.]  Amended 
March  2,  1882.  79  v.  27.     Materially  changed. 

6047.  [38  V.  146.  8  52;  S.  &  C.  576.]  Amended 
April  11,  1X84,81  v.  13S;    materially  changed. 

6048.  [38  v.  146,  §53;  S.  &  C.  576.]  Provided 
as  to  imprisonment  of  executor  or  administra- 
tor for  disobeying  order.  Repealed  April  11, 
KS84,  81  V.  137,  139.  See  g  6052,  Revised 
Statutes. 

6049.  [38  V.  146,  g  54;  S.  &  C.  576]  Amended 
April  II,  1S84,  81  v.  138;  materially  changed. 

6053  to  6059.  I>o  not  authorize  summary  pro- 
ceedings by  creditor,  devisee,  etc.,  against  ex- 
ecutor or  administrator.  Meinzer  v.  Beving- 
ton,  42  O.  8.  325. 

6058.  [51  V.  354,  g  1 ;  S.  &  C.  618.]  Amended 
.April  2,  1889,  80  V.  178. 

6067.  [51  V.  354,  g5;  S.  &  C.  018.]  Amended 
Aprils,  1889,  86  V.  178. 

6069.  VVhere  executor  is  also  his  testator's 
mortgagor.  Collard  t>.  Donaldson,  17  O.  264. 
Debt  of  executor  to  be  accounted  for  as 
money  received.    Tracy  v.  Card,  2  0.  S.  431. 

6090.  [38  V.  146,  g  83:  64  v.  211;  S.  &  C.  580; 
S.  &  S.  3)6.]  Amended  March  26,  1883,  80  v. 
78;  materially  changed. 

Applies  to  estate  of  married  women ;  when  hus- 
band not  liable.  McClellan  v.  Filson,  44  0.  S. 
184. 

See  Cope  v.  Cope,  45  0.  S.  464.  As  to  chattel  mort- 
gage not  re-filed;  mortgagee's  right  is  against 
the  fund  even  when  the  lien  is  good,  if  chattels 
have  been  sold  by  the  administrator.  Whiteley 
V.  Weber,  2  0.  C.  C.  336. 

609L     For  decisions  see  under  g  6090,  above. 

6092.  When  objection  that  claim  was  not  pre- 
sented'is  waived.  Pepper  v.  Sidwell,  36  O.  S. 
454.  When  allowed,  no  further  allowance 
by  administrator  de  bonis  non  is  necessary. 
Thomas  v.  Chamberlain,  39  O.  S.  112.  AVhat 
formal  presentation  required.  Harter  v.  Tag- 
gart,  14  O.  S.  122;  Cheeseman  v.  Kvie,  15  0.  8. 
l.";;  Morgan  v.  Bartleite,  3  O.  C.  C.  431. 

6093.  An  executor  or  administrator  has  the 
power  at  common  law  to  submit  a  disputed 
claim  to  arbitration,  and  this  rifiht  is  not  affect- 
ed by  the  statute.  Childs  v.  Updyke,  9  O.  .^ 
333. 
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6098.  In  a  proceeding  by  an  administrator  to 
sell  real  estate  to  pay  judgments  entered  upon 
awards  of  arbitrators,  it  is  competent  for  the 
heir,  upon  a  cross-petition  in  the  same  proceed- 
ing, to  attack  said  jud^imenis  for  fraud;  such 
judgments  are  not  conclusive  as  to  the  fact  and 
amount  of  indebtedness.  Conway  v.  Cuncan, 
28  O.  S.  102. 

6097.  Case  in  which  this  does  not  apply. 
Thomas  w.  Chamberlain,  39  O.  «.  112. 

It  is  error  to  give  judgment  against  estate  of  de- 
ceased person  on  a  claim  disallowed  more  than 
six  months  belore  commencement  of  action. 
Pollock  V.  Pollock,  2  O.  C.  C.  HO. 

Sfe  Louderman  v.  Judy,  2  O.  C.  C.  351. 

6098.  In  a  suit  by  administrator  upon  a  bond 
under  this  section,  what  must  be  shown,  and  as 
to  parties.  FuUerton  v.  Davis,  1  O.  C.  C.  572. 
See  also  Thomas  v.  (.Jhamberlaiu,  39  O.  S.  112, 
above. 

6102.  By  death  of  one,  joint  obligation  is  joint 
and  several.     Weil  v.  Guerin,  42  O.  S.  299. 

As  to  liability  of  two  administrators  giving  joint 
bond  in  case  of  waste  of  the  estate  by  one. 
Eckert  ».  Myers,  45  O.  S.  525. 

6107.  When  creditor  may  sue;  remedy  again. st 
estate  or  bond.  Thomas  ».  Chamberlain.  39  O. 
S.  112.     See  Louderman  v.  Judy,  2  0.  C.  C.  351. 

6108.  See  Thomas  «.  Chamberlain,  39  O.  .S. 
112,  g  6107,  above.  This  section  does  not 
apply  to  revival  of  an  action  before  judgment. 
Kus.ser  v.  Chase,  2'J  O.  S  677.  See  Pepper  v. 
Sidwell,  36  O.  S.  4H  under  g  6092,  above.  If 
suit  is  brought  within  eight«en  months,  it  must 
appear  that  the  claim  is  disputed  or  rejected. 
Keenan  v.  .Saxton,  1 3  0. 41 ;  Morgan  v.  Bartlette, 
3  O.  C.  C.  431.  See  also  Ilammerle  v.  Kramer, 
12  O.  S.  252. 

6113.  A  note  secured  by  mortgage;  the  limita- 
tion under  this  section  hriving  run.  the  mort- 
gage can  be  foreclosed.  Fisher  v.  Mossman,  1 1 
O.  .S.  42.  The  limitations  of  this  section  do 
not  apply  to  a  devisee  or  legatee  who  accepts  a 
devise  or  bequest  charged  by  will  with  the  pay- 
ment of  debts.  .4nd  it  will  make  no  difference 
whether  the  devisee  is  al.so  executor  or  not,  but 
the  statute  of  limitations,  the  action  being  on 
an  implied  personal  promise,  will  only  be)!in  to 
run  upon  his  acceptance  of  the  devise.  Fuller 
V.  McEwen,  1 7  O.  S.  288.  The  limitation  of  this 
section  applies  to  guardians'  bonds,  and  infancy 
will  not  save  the  plaintiff.  Favorite  o.  Booher, 
17  O.  S.  548. 

Executor  not  giving  bond,  action  brought,  when. 
Delaplane  v.  Smith,  38  O.  S  413;-  Jones  v. 
Jones.  410.  S.  417. 

In  action  against  an  administrator  on  an  account 
due,  what,  must  be  shown.  Yeager  v.  Greiss,  1 
0.  C.  C  531.  Certain  claims  not  barred.  Swan 
t>.  Shahan,  1  O.  C.  G.  216. 

6118.  Administrator  can  not  bind  estate  by  ne- 
gotiable note;  sureties  on  bond  not  liable  for 
such  payment.  Curtis  v.  Nat.  Bank,  39  O.  S. 
579. 

6134.  As  to  liability  of  railroad  for  death  of  a 
drunken  passenger  who,  after  being  put  off  the 


train  for  disorderly  and  boisterous  conduct,  i« 
killed  by  another  train.     K.  K.  Co.  v.  Valleley, 

32  0.  S.  345.  As  to  liability  of  railroads  to 
employes.  Kumler  v.  R.  K.  Co.,  33  O.  S.  150; 
R.  R.  Co.  o.  Enittal,  33  O.  S.  468.  Master  is  lia- 
ble to  his  servants  for  negligence;  but  not  for 
that  of  fellow-servant.  This  rule  not  good, 
when.  R.  R.  Co.  t>.  Lewis,  33  O.  S.  196.  See 
Wolsey  V.  Railroad  Co.,  33  0.  S.  227. 

Contributory  negligence;  instructions  to  jury. 
Darling  v.  Williams,  35  O.  8.  58.  Right  abates 
by  death  of  wrong-doer.  Russell  v.  Sunbury, 
37  O.  S.  372.  See  also  Rv.  v.  Valleley,  32  O 
S.  345,  Kumlerw.  R.  R.  Co.,  33  O.  S.  150;  R.  K. 
Co.  V.  Knittal,  33  O.  8.  468;    R.  R.  Co.  v.  Lewis, 

33  O.  S.  196;  Wolsey  v.  R.  R.  Co.,  33  O.  S. 
227.  Action  under  this  section  is  ex  delicto 
and  barred  in  four  years,  and  statute  began  to 
run  at  time  of  injury.  Alston  v.  R.  R  Co.,  2  (>. 
C.  C.  45.  What  evidence  admissible.  Davis  v. 
Guarnieri,  45  O.  S.  470. 

6136.    [69  V.  22,  §  2.]    Amended  April  -13, 1880. 

77  v.  207;   materially  changed. 
See  Davis  v.  Guarnieri,  45  O.  S.  470. 

6136.  Where  an  administrator,  by  the  ndvic* 
of  the  family  and  friends  of  an  intant  heir, 
receives  the  rents  of  real  estate  and  applies  the 
same  to  the  payment  of  debts,  instead  of  selling 
the  lands,  and  this  arrangement  is  beneficial  to 
the  heir,  neither  tbb  heir  nor  his  administrator 
can  recover  such  rents  from  the  administrator 
of  the  ancestor.  Turpin  v.  Turpin,  16  O.  .S.  270. 
An  heir  may  attack  the  validity  of  a  judgment 
on  an  award  by  cross-petition  in  proceedings  to- 
sell  real  estate  to  pav  such  judgment.  Conway 
V.  Duncan,  28  O.  S.  102, 

Order  of  sale  will  not  be  reversed  for  lack  of 
journal  entry;  previous  sale  by  heir,  etc. 
Sidener  v.  Hawes,  37  O.  8.  532.  The  court 
■  must  settle  priority  of  liens.  Stone  v.  Strong, 
42  O.  8.  53.  The  rule  caveat  emptor  applies 
where  property  of  a  decedent,  whoso  wife  had 
obtained  a  divorce  because  of  his  aggressions, 
is  sold  to  pay  debts;  unless  authority  is  given 
by  will  or  order  of  court,  the  executor  can  not 
bind  the  estate  by  verbal  promise  to  indemnify 
purchaser.    Arnold  v.  Donaldson,  45  O.  S.  73. 

6137,  6138.  See  Sidener  v.  Hawes,  37  O.  S.  532; 
Stone  V.  .Strong,  42  O.  S.  53,  above. 

6139.  Where  a  conveyance  of  lands  has  been 
set  aside  as  being  in  fraud  of  creditors  and  has 
been  adjudged  to  be  subject  to  the  payment  of 
debts,  the  allowance-to  the  widow  and  children 
for  their  support  is  a  debt  of  the  estate.  Allen 
V.  Allen,  18  O.  S.  234.  As  to  whether  tiile  is 
void,  etc.  Benjamin  v.  Le  Baron,  15  O.  517; 
Kilbourne  v.  Fay,  29  O.  S.  264,  280.  Coiivevance 
must  be  first  set  aside.  Spoors  v.  Coen,  44  O,  S. 
497.  See  also  Stone  ».  Strong,  42  O,  S.  53, 
underj  6136,  above. 

6140.  For  decisions,  see  under  §  6139,  above. 
6142  to  6144.    Citing  §§  6139,  6142.  6145-6148, 

6155-6I6U,  6163,  the  court  decides  that  the 
court  must  decide  priority  of  liens  and  sell 
land  free  from  all  liens;  cAn  not  sell  subject  to- 
mortgage.    Stone  v.  Strong,  42  O.  S.  53.    As  to 
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necessary  parties  and  force  of  decree  a^nst 
parties,  etc.     Bitely  v.  Doan,  4  O.  C.  C.  7. 

6145.  Purchasers  of  real  estate  from  executors 
or  administrators,  wiiere  the  sale  is  regular, 
hold  such  estate  discharged  of  liens,  but  the 
proceeds  are  subject  to  the  same  priorities. 
Bank  v.  Carpenter.  7  0.,  1  pt.,21.  See  Stone  w. 
Strong.  42  O.  S.  53,  above. 

6146.  Effect  of  bond  given  after  the  order  of 
«alo  issued.  Davisson  v.  Burgess,  .'U  ().  S.  7>>. 
So©  Stone  V.  Strong,  42  0.  S.  53,  under  gg  6142- 
0144,  above. 

6147.  An  order  of  court  for  administrator  to 
sell  real  estate,  made  subsequent  to  sale,  can 
not  be  given  in  evidence  to  sustain  such  sale; 
nor  an  order  excepting  certain  lands  to  sustain 
Bale  of  any  lands  excepted  from  its  operation 
by  its  terms.  Ludlow  v.  Park,  4  O.  5.  The 
power  of  an  administrator  to  sell  lands  is 
derived  from  and  dependent  on  the  statute 
that  creates  it;  if  the  statute  be  repealed  after 
order  of  sale,  and  before  the  same  is  executed, 
no  valid  sale  can  be  made.  Ludlow  v.  Wade,  5 
O.  49.5.  See  Stone  v.  Strong,  42  O.  S.  53,  under 
g|  0142-6144,  above. 

6148.  See  Stone  v.  Strong,  42  O.  S.  53,  under  g§ 
0142-6144,  above. 

6165.  [66  V.  349,  §140;  .-iS  v.  146,  J  141 ;  S.  &  C. 
592.]  Amended  April  3ii,  I8><6.  83  v.  105.  Ma- 
terially changed,  as  to  family  homestead,  and 
otherwise. 

See  Stone  ».  Strong,  42  0.  S.  53,  under  §  6142, 
above.  A  widow,  who!$e  husband  was  not  the 
owner  of  a  homestend,  is  not  entitled  to  an  al- 
lowance in  lieu  of  homestead  out  of  his  estate. 
Wolverton   v.  Paddock,  3  O.  C.  C.  488. 

6166  to  6159.  St-e  Stone  v.  Strong,  42  O.  S.  53, 
under  |  6142,  above. 

6159.  As  to  notice,  see  Cr.iig  v.  Fox,  16  ().  563; 
Stall  V.  Macalister,  9  O.  19.  Spe  Stone  v.  Strong, 
42  O.  S.  63,  under  g  6142,  above. 

6160.  See  Stone  v.  Strong,  42  O.  S.  53,  under  g 
6142,  above. 

616L  An  administrator  can  not  purchase  at  his 
own  sale,  and  if  he  attempt  to  do  so  will  be 
held  to  be  a  trustee  for  the  heirs,  whether  he 
purchased  directly  or  through  another  person, 
and  if  he  has  sold  to  a  third  person  the  vendor 
will,  to  an  extent,  be  so  held  also.  Glass  v. 
0  reathouse,  2< )  O.  503.  What  is  held  to  consU- 
tute  a  sale  prima  facie  fraudulent  and  void. 
Riddle  v.  Uoll,  24  O  S.  572.  An  administrator 
can  not  be  directly  or  indirectly  interested  as  a 
purchaser  at  his  own  sales;  he  can  not  act  as 
the  agent  of  others  with  a  view  of  profit,  nor 
can  he  advance  purchase  money  and  take  the 
title  in  the  mime  of  another,  with  a  view  to  pro- 
fits, even  though  such  profits  are  to  go  to  the 
party  in  whose  name  the  title  is  taken.  Piatt 
w.  Longworth,  27  0.  S.  159.  See  Stone  u.  Strong, 
42  ( >.  S  .53.  under  g  6142,  above.  See  also  notes 
under  gg  .5404.  5981. 

6163.  Conveyance  made  by  executors  under  a 
defective  order  of  court  can  not  be  aided  in 
equity.  Tiernan  v.  Beam,  2  0.  383.  Effect  of 
deed  by  purchaser  to  administrator.    Caldwell 


V.  Caldwell,  45  O.  S.  512.  See  Stone  v.  Strong, 
42  O.  S.  53,  under  §  6142,  above. 

6163.  As  to  reversal  of  order  of  sale,  see  Ewing 
.;.  Iligby,  7  0.,  1  pt,  198;  Ewing  f  Hollister,  7 
(>..  2  pt..  138;  St.  Clair  v.  Morris,  9  O.  18;  Lud- 
low «.  Wade,  5  0.  494;  Stall  v.  Macalister,  9  O. 
19;  and  also  g  5409, and  notes.  See  also  Stone 
V.  Strong,  42  0.  S.  53,  under  g  6142.  and  Cald- 
well ».  Caldwell,  45  0.  S.  512.  under  g  6162, 
above. 

6165.  Executor's  or  administrator's  fees  to  be 
Diiid  first;  gg  6165,  6188,  to  be  construed  to- 
gether. Stone  V.  Strong,  42  O.  S.  53.  Se« 
Stivers  v.  Stivers,  8  0.  217. 

6167.    See  g  5980,  and  notes  under  it. 

6l71.  Referred  to  in  Tuttle  v.  Northrop,  44  0.  8, 
178. 

6175.  [71  V.  77,  g  161.]  Amended  April  11, 
1884,  81  V.  138;  materially  changed. 

As  to  the  conclusiveness  of  partial  accounts,  etc. 
Piatt  V.  Longworth,  27  O.  8.  159. 

6178.  [38  V.  146,  g  164;  S.  & C.  698]  Amended 
April  11.  1884,81  v.  138;  materially  chiinged. 

6187.  [:!8  V.  146,  g  174;  S.  AC. 599.]  Amended 
April  11,  1884,  81  v.  138;  materially  changed. 

The  filing  of  exceptions  to  an  account  raises  a 
matter  of  dispute  between  exceptor  and  the 
executor  as  to  the  items  excepted  to,  and  when 
such  dispute  has  been  heard  and  determined, 
it  can  not  be  again  called  in  question  by  either 
upon  the  hearing  of  subsequent  accounts,  with- 
out leave  of  court,  and  when  by  appeal  the 
court  of  common  pleas  has  determined  the 
question,  the  probate  court  can  not  open  up  or 
disregard  the  order  or  judgment  of  such  court. 
Nor  will  the  court  of  common  pleas  open  up 
such  judgment  to  admit  evidence  which  might 
have  been  given  on  the  former  trial.  Stnyner's 
case.  .33  <).  .S.  481.  Upon  every  settlement  by 
an  administrator,  etc.,  former  accounts  may  be 
opened  to  correct  errors,  etc.  Watts  v.  Watts,. 
38  O.  .S.  480.  When  account  of  administrator 
can  not  l>e  opened;  administrator  is  entitled  to 
statutory  commi.->slons ;  as  to  discretion  of  court 
as  to  same.  Campbell  v.  McCormick,  1  O.  C. 
C.  504,  508. 

6188.  Executor,  etc.,  of  surviving  partner  may 
receive  compensation.  Dayton  v.  Bartlett,  SS 
0.  .S.  357.  (.'ompensation  when  mortgagee  is 
purchaser;  rules  as  to  computing.  Stone  v. 
Strong,  42  O.  S.  .53.  See  Campbell  v.  McCor- 
mick, 1  O.  C.  C.  504,  608. 

6189.  Amended  March  25,  1880,  77  v.  77;  ma. 
teriallv  changed. 

6191.  [38  V.  146,  g  177;  S.  &  C.  600]  Amended 
April  11,  1884,  81  V.  139;  materially  changed. 

6192,  [38  V.  146,  g  178;  S.&  C.  601.']  Amended 
April  11,  1884,  81  v.  139;  materially  changed. 

6194  [38  V.  146,  g  180;  S.  &  C.  601.]  Provided  as 
to  amount  of  personal  estate  to  which  widow 
is  entitled  as  distributee.  Repealed  March  19, 
1887,  84  V.  132,  13rt. 

For  kindred  provisions,  see  gg  4188,  6040,  Revised 
Statutes. 

See  as  to  wife's  interest  in  realty  converted  into 
personalty,  Barber  v.  Hite,  39  O.  S.  185. 
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■6195.  [54  V  3)2,8  1;  ^.i  C.  619.]  "Amfended 
March  22.  1881,78  v.  76;  made  to  apply  to 
guardians  also. 

As  to  enforcing  order  of  distribution.  McLaugh- 
lin V  McLaughlin,  4  O.  S.  508;  Cram  v.  Green, 
6  O.  429.  Sections  619.i  to  6'iOl  furnish  a  com- 
plete remedy  to  next  of  kin  to  recover  their 
share  if  as  to  any  portion,  the  testator  died 
intestate  Bowen  v.  Bowen,  38  0.  S.  426  See 
Barr  V.  Clostermann,  2  O.  C.  C.  387.  In  an  ac- 
tion by  a  legal  representative  to  recover  a  dis- 
tributive share  of  the  estate,  a  debt  barred  by 
the  statute  of  limitations  during  the  life-time 
of  the  decedent  and  owed  to  the  estate  by  such 
representative  can  not  be  set  off  against  or 
retained  out  of  such  share.  Harrod  v.  Carder, 
3  0.  C.  C.  479. 

6)96  to  6201.    See  Bowen  v.  Bovren,  38  O.  S.  426. 

6302.  An  action  under  this  section,  where  an 
order  to  sell  is  prayed  for,,  is  appealable. 
Townsend  v.  Townsend,  21  0.  S.  1;  Stein- 
barger  v  Steinbarger,  19  O.  106.  An  action  for 
the  construction  of  a  will  can  not  be  main- 
tained where  no  trust  is  involved.  Collins  t;. 
Collins,  19  O.  S  408;  Corry  v.  Fleming,  2a  O.  S. 
147.  A  trustee,  who  is  also  executor,  there 
being  two  claimants  to  a  fund,  may  ask  the 
direction  of  the  court.  First  Pres.  Soo.  v.  Same, 
25  O.  S  I2S,  133.  A  trustee  in  doubt  as  to  his 
powers  may  apply  to  the  court  to  define  them 
and  to  give  judicial  sanction  to  his  acts.  Wis- 
well  ».  Church,  14  0.  .S.  31. 

Sufficient  facts  not  stated  in  petition.  Rothgeb 
V.  Mauck,  3-5  0.  S.  503  See  Bowen  v.  Bowen, 
38  O  S.  42t>  under  3  (iigS  et  seq.,  above.  See 
Cassidy  v  Hinton.  44  O.  S.  .WO,  536;  Gordon  v. 
Groesbeck.  1  O.  C.  C.  320,  .',21.  See  Spreen  v. 
Sandman,  2  O.  C.  C.  441,  444. 

6203.  [34  V.  202,  g  9 ;  S.  &  C.  621.]  Amended 
April  1,  188>>,  83  v.  62;  "  district"^  changed  to 
"circuit"  throughout,  the  only  material 
change. 

See  Barr  v  Clostermann,  2  O.  C.  C.  387. 

6204.  Where  a  new  bond  is  given  under  pro- 
visions hereof,  and  the  assets  of  thd  estate 
were  converted  during  continuance  of  first 
bond,  the  sureties  on  the  new  bond  are  liable 
to  administrator  for  all  the  assets.  Foster  v. 
Wise.  46  ().  .S.  20 

6210.  Remedy  on  bond  cumulative.  Thomas 
V  Chamberlain,  39  O.  S.  112.  Demand  must 
be  averred  or  an  excuse  for  the  omission  given  ; 
an  averment  that  the  claim  was  allowed  by  the 
administrator,  on  presentation  for  that  pur- 
pose, is  not  sufficiei-t.  Woodson  v.  State,  17  O. 
161. 

6212.    See  Mighton  v.  Dawson,  38  0.  S.  650. 

6214.  In  an  action  on  an  administrator's  bond 
against  surviving  obligors  and  the  administrar 
trix  of  a  deceased  obligor,  unless  the  case  falls 
within  the  exception  of  §  98  (g  6108,  Rev.  Stat), 
suit  can  not  be  maintained  against  her  until 
eighteen  months  from  date  of  her  bond,  and 
the  petition  must  show  such  lapse  of  time  or  it 
is  subject  to  demurrer.  Hammerle  v.  Kramer, 
12  0.  S.  252.     Wh.'it  is  sufficient  assignment  of 


breach  of ,  administrator's  bond.  SlagTd  v. 
Entrekin,  44  O.  S.  637.  Bondsmen  of  an 
executor  liable  to  subsequent  administrator 
for  assets  of  estate,  and  he  may  recover  in  a 
suit  on  the  bond.  Foster  v.  Wise.  46  O.  S.  20. 
See  O'Connor  t>.  State,  IS  O.  2-.'5;  Adm'x  v. 
Card,  2  O.  S.  432;  Barkaloo  t>.  Emerick,  18  O. 
2'>8. 

6217.  The  aame  defenses  may  be  made  as  in  an 
-  action  against  the  personal  representatives. 
Camp  V.  Bostwick,  20  O.  S.  337. 

8218.    See  Newton  v.  Hammond.  38  O.  S.  430. 

6224.  [38  V.  146,  g  201 ;  S.  &  C.  605.]  Amended 
Ar.ril  II'..  1888,  85  v.  287. 

6225,  [3S  V  146. 8  202 ;  S  &  C.  605  ]  Amended 
April  16,  1888,  85  V.  287. 

6230.     See  McCurdy  v.  Legally,  14  0.  391. 

8255.  Where,  in  an  action  for  divorce,  the  "cus- 
tody, care,  and  control"  of  minor  children 
have  been  decreed  tooneof  the  piirtitj.«,  thecon- 
trol  of  the  persons  of  said  children  can  not  be 
varied  by  habeas  corpus  or  letters  of  •;uardian- 
ship.     Huffman  v.  Hoffniiin,  1-5  <)  ,S  427 

6256.  Administratrix  disqualified  to  he  guard- 
ian, when.     Scobey  v.  Gano,  35  O.  S.  5.50. 

6259.  Administratrix  of  estate  in  which  a  minor 
is  interested  can  not  be  appointed  guardian  of 
such  minor.  Scobey  v.  Gano,  :^5  O.  S.  550.  Ap- 
pointment of  guardian  for  an  infant  lunatic. 
King  V.  Bell,  36  O.  S.  460.  Surety  discharged 
after  embezzlement  of  principal  is  not  re- 
leased. Eichelberger  t>.  Gross,  42  O.  S.  549. 
See  as  to  sureties  on  administrator's  bond. 
Braiden  v.  Mercer,  44  O.  S.  339,  342. 

6262.  As  to  bond  of  guardian  of  infant  lunatia 
S,'e  King  t>.  Bell,  36  O.  S.  460.  above. 

6289.  [69  V.  55,  §14]  Amended  March  25. 1880, 
77  V.  '77;  par.  6  materially  changed;  par.  7  ma- 
terially added  to. 

A  guardian  or  trustee,  in  the  absence  of  specific 
directionsby  the  common  law,  may  invest  funds 
in  real  estate,  mortgage,  or  government  stock, 
unless  otherwise  ordered  by  the  court.  A 
trustee,  investing  in  the  ordinary  mode,  is  not 
liable  for  loss,  if  he  act  honestly,  and  with  the 
prudence  and  skill  of  competent  men.  Miller 
V.  Proctor,  20  O.  S  442.  Guardian  must  make 
final  settlement;  delay  will  not  discharge  sure- 
ties.    Newton  v.  Hammond,  38  0  S.  430.     Pur 

I  chaser  of  paper  bearing  marks  of  trust  fund  is 
put  upon  inquiry.  Strong  v.  .Strauss,  40  O.  S. 
87.  Liability  of  sureties  for  embezzlement  of 
guardian.  Eichelberger  «;.  Gros.s,  42  O.  S.  549. 
See  Gorman  v.  Taylor,  43  0.  S.  86.  Liability  of 
sureties.  Tuttle  v.  Northrop,  44  O.  S.  178.  .See 
as  to  sureties  on  administrator's  bond,  Braiden 
V.  Mercer,  44  0.  S.  3.39.  342. 

6273.  Liability  of  sureties,  see  under  g  62G9, 
above. 

6276.    See  Loudon  v.  Patterson,  41  O.  S.  206. 

628L  A  sale  made  by  on  administrator,  on  the 
joint  application  of  himself  and  the  guardian 
of  minor  heirs,  for  the  support  of  such  heirs 
and  the  widow  is  void ;  the  guardian  alone  can  f 
make  the  application  for  such  purposes.  New- 
cotnb  V.  Smith,  5  O.  447.  As  to  sale  after  fetnst* 
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WArd  MThrpB  at  twette  je&n.  P«iy  *.  Brsin- 
ard,  11  O.  442.  As  to  proviaions  governing  sale 
ander  former  laws.  Foresman  v.  Haag,  36  O.  8. 
102. 

<282.  [55  V.  54,  g  24;  S  &  C.  675.]  Amended 
March  18,  1889,  86  t.  107. 

6285,  6286.  Order  for  sale  of  real  estate,  with- 
out bond  given,  not  void.  Arrowsmithv.  Har- 
inoning,  42  O.  S.  254.  See  decisions  under 
gS  6281,  6161,  Revised  Statutes. 

6289.    Settlement  final  between  guardian  and 

•  ward,  except  as  here  provided.  Woodmansie 
V.  Woo'lmnnsip,  32  (.).  S.  18.  Liability  of  surety 
not  affected  by  correction.  Soobpy  v.  Gaiio,  35 
O.  S.  5.i0.  See  Bichelberger  v.  Gross,  42  0.  S. 
549.  Sureties  are  concluded  by  settlement. 
Braiden  v.  Mercer,  44  O.  S.  339.  As  to  sureties 
on  admini.sti-tttor's  bond.  Braiden  v.  Mercer, 
44  O.  S.  339.  342.  See  also  Berkmyer  v.  Keller- 
man,  32  ()  S.  239. 

6291.  [55  V.  54,  §  33;  S.  &  C.  677. J  Amended 
March  21.  1887,  8+ V.  204. 

As  to  sureties  on  administrator's  bond.  Braiden 
V.  Mercer,  44  O.  .S.  339,  34i  For  cases,  see  Sco- 
bev  V.  Gano,  35  O.  .S.  5.50;  Eichelberger  v.  Gross, 
420.  .S.  549,  3  62S9,  above. 

6302.  [f)3v.81,g§4l,43,  44;  69  v.  174, g  I;  36  v. 
4<),  §  17;  S.  &  C.  679,  847,848.]  Amended 
March  1,  1889,  86  v.  61. 

For  kindred  provisions,  see  gg  1,  23,  720,  1536, 
2730,  •-'8)0,  3259,  4448,  4512,  4947,  5913,  6794, 
Revised  Statutes. 

A  county  can  not  be  charged  with  maintenance 
until  after  appointment  of  guardian.  10  0.  283. 
Appointment  of  giiarilian  for  an  imbecile  prima 
facio  proof  onlv  of  imbecilitv.  Messenger  v 
Bliss,  35  O.  S.  587.  See  King  v.  Bell,  36  O.  S. 
460,  under  g  0259.  above. 

6304.  Lmbility  of  sureties.  Tuttlo  v.  Northrop, 
44  0.  S.  178. 

6308.  [60  V.  76,  g  47;  59  v.  55.  g  1 ;  S.  A  S.  436, 
4J8  ]     Amended  March  18,  1889, 86  v.  106. 

6316.  Appeal  lies  from  order  of  probate  court 
overruling  motion  of  imbecile  ward  to  ter- 
minate guardianship.  Hiett  v.  Neberguli,  45 
O  S.  702. 

6317,  6318.  [68  v.  6,  gg  1,  2.]  Amended  April  3, 
1889,  80  V.  19.),  196. 

6328,  6333.  As  to  spirit  of  law  rejzarding  com- 
pensation, etc.,  see  Dayton  v.  Bartlett,  Zs  O.  S. 

6334.  Amended  March  9,  1881.  78  v.  44. 
Amended  March  5,  188-3,  80  v.  43.  Amended 
April  10,  1884,81  v.  134.     Materially  changed. 

Probate  court  has  power  to  fill  vacancies  caused 
by  death,  etc.  Sowers  v.  Cyrenius,  39  O.  S.  29. 
Resignation  of  trustee  in  default.  Withers  v. 
Ewing.  40  O.  S.  400. 

Chap.  I  (gg  6335-6383).  See  Lindeman  v.  Ing- 
ham, 36  0.  .S.  1;  Ingham  v.  Lindeman,  37  O.  S. 
218.  The  probate  court,  at  the  request  of  the 
creditors,  assignor,  and  assignee,  may  terminate 
the  trust  and  require  the  assignee  to  reconvey 
to  the  assignor;  such  vacation  of  trust  will  not 
release  the  assignee  or  his  sureties  from  ac- 
«ounting,  etc.    Garver  v.  Tisinger,  46  0  S.  5(5. 


6389.  As  to  time  of  taking  effect  of  an  assign- 
ment, see  Johnson  v.  Sharp,  31  O.  S.  611.  'J'he 
rights  of  the  assignee  in  the  property  assigned 
are  no  greater  than  those  of  the  debtor  ])rior 
to  the  assignment.  Uodgson  v.  Barrett,  33  0. 
S.  63. 

An  unrecorded  mortgage;  assignment  in  trust 
for  creditors.  Snyder  v.  Betz,  2  0.  C.  C.  485. ' 
Property  held  by  an  archbisiiop  in  trust  for 
religious  and  charitable  purposes  does  not  pnss 
to  his  assignee  in  insolvency;  but  udvances  by 
such  trustee  from  his  own  means,  not  as  dona- 
tions, do  pnss  to  I  he  assignee  as  assets.  Mannix 
V.  Pnrcell,  46  O.  S.  102. 

As  to  conflicting  claims  of  assignee  of  a  ware- 
houseman and  depositors.  O'Bell  v.  Leyda,  46 
0.  S.  244. 

634L  Failure  to  deljiver  effects  to  successor. 
Phillip  V.  Roso,  36  O.  S.  458.  Successor  of 
assignee,  etc.  Greer  v.  Howard,  41  0.  .S.  691. 
Action  under  this  section  may  !»>  brought  in 
superior  court.  Voss  v.  Loomis.  I  ().  C.  C.  20. 
As  to  filing  account,  and  power  .if  probate/ 
court  as  to  bilance  in  hands  of  a.-'-igiiee.  State 
V.  Goebel,  1  O.  C.  C.  550. 

6343.  An  assignment  for  benefit  of  such  credit- 
ors as  may  within  one  year  agree  to  take  pro 
rata  proportion  was  invalid.  Repplisr  v.  Or- 
rich,  7  O.,  2  pt.,  246.  Assignment  for  benefit 
of  preferred  creditors,  imposing  no  terms  and 
exacting  no  delays,  was  vulid.  Stevenson  v. 
Agry,  7  ().,  2  pt.,  247.  A  chattel  mortgage giveji 
to  a  creditor,  in  contemplation  of  insolvency, 
to  secure  his  debt,  and  with  the  understanding 
that  the  residue,  after  satisfying  the  same,  shall 
be  returned  to  the  debtor,  will  be  deemed  an 
assignment  in  trust,  and  will  inure  to  the  ben- 
efit of  all  the  creditors.  Brown  &  C').  ti.  Webb, 
20  0.  389.  A  mortgige  given  in  contemplation 
of  insolvency,  conditioned  for  the  payment  of 
certain  claims  arising  from  indorsements,  also  to 
pay  certain  other  creditors,  held  to  be  a  con- 
veyance to  prefer  creditors.  A  mortgage  given 
to  .secure  one  creditor  is  not  inval.d;  to  come 
within  the  purview  of  the  law,  there  must  be  a 
conveyance  in  view  of  insolvency  to  be  held  by 
one  party  for  the  benefit,  of  one  or  more  cred- 
itors other  than  h  mself.  riarkrader  w.  Leiby, 
4  0.  .S.  61)2.  So  as  to  an  .'Ksinninent  of  prop- 
erty. Dickson  V.  Il:iwson,  5  O.  .S.  218.  .And  a 
sale.  Bagaley  v.  Waters,  7  »).  S.  360.  An  as- 
signment to  trnsteeij,  with  the  design  to  prefer 
creditors,  made  in  contemplation  of  insol- 
vency, passes  the  title  to  the  trustee.s,  and  is 
not  void.  Floyd  v.  Smith,  \)  O.  S.  54'>.  The 
fact  6f  giving  several  mortgages  at  ihe  same 
time  or  successively  does  not  constitute  the 
mortgagees  trustees  under  this  section;  the 
conduct  of  the  parties  is  only  evidence  of  their 
intent.    .Justice  v.   Uhl,   10    O.  S.    170.    The 

•  grantor  or  trustee  in  an  assignment  in  trust  to 
prefer  creditors  can  not,  without  consent  of  all 
creditors,  render  such  assignment  inoperative. 
Hydev.  Olds,  12  0.  S.  591. 

Drawing  and  delivering  a  check  upon  funds  in 
bank  operates  as  an  equitable  assignment  pro 
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tanto,  and  holder  may  recover  in  full  from  as- 
signee for  benefit  of  creditors.  Voorhees  v. 
Hesket,  1  0.  C.  C.  1.  A  corporation,  after  it 
has  become  insolvent  and  ceased  to  prosecute 
the  objects  for  which  it  was  created,  can  not, 
by  giving  chattel  mortgages  to  some  of 
its  creditors  for  antecedent  debts,  without 
other  consideration,  create  preferences  in 
their  behalf  over  other  creditors  or  a  sub- 
sequent a3signment  for  benefit  of  creditors. 
Rouse  V.  Bank,  46  O.  S.  000.  Where  the 
execution  of  a  mortgage  and  a  deed  of  as- 
signment are  made  by  an  insolvent  corpora- 
tion, both  being  in  the  contemplation  of  the 
directors  at  the  same  time,  they  will  be  re- 
garded as  one  instrument  and  operate  for  the 
equal  benefit  of  all  the  creditors.  Bank  v. 
Bank,  3  O.  C.  C.  513.  An  assignment  by  one 
hopelessly  insolvent  of  certain  choses  in  action 
to  one  person,  a  creditor,  and  providing  that, 
when  his  claim  is  satisfied,  another  creditor 
shall  have  the  same,  etc.,  does  not  operate  as 
an  assignment  for  benefit  of  creditors.  Cop- 
pock  ».  Kuhn,  3  O.  C.  C.  599.  An  assignment 
with  a  secret  trust  in  favor  of  the  grantor  be- 
fore all  creditors  are  paid,  is  void.  .Schulta  v. 
Brown,  3  O.  C.  C.  609.  The  execution  of  a  deed 
of  assignment  and  chattel  mortgages  at  one 
time  and  in  furtherance  of  a  general  purpose 
to  make  an  assignment:  held,  tliat  the  mort- 
gages and  deed  of  assignment  are  parts  of  the 
same  transaction  and  inure  to  the  benefit  of 
all  the  creditors.  Turner  v.  Reed,  3  0.  C.  C. 
660. 

6344i  Claims  of  creditors  against  voluntary 
■  conveyances  of  theirdebtors  are  to  be  favored; 
although  no  fraud  intended  at  ttie  time,  a  con- 
veyance may  be  held  void  if  nece.ssary  to  secure 
a  creditor.  Brice  v.  Myer^',  5  O.  121.  The 
mere  fact  that  the  donor  subsequently  becomes 
insolvent  will  not  avoid  a  gift.  An  intention 
to  defraud  future  creditors  at  the  time  the  gift 
was  made  must  be  shown  in  order  to  set  aside 
sueli  a  gifi.  i  'reed  v.  Lancaster  Bank,  1  0.  S.  3. 
A  conveyance  without  consideration  between 
husband  and  wife,  being  void,  is  not  a  transfer 
within  the  meaning  of  this  section,  although 
made  with  int4nt  to  defraud  creditors,  and 
such  a  deed  can  not  prevent  the  acquiring  ot 
liens.     Fowler  v.  Trebein,  16  O.  S.  493. 

Taking  title  of  property  in  name  of  wife  does 
not  violate.  Sliorten  v.  Woodrow,  34.  0.  S.  645. 
See  Hellebush  v.  Richter,  37  0.  S.  222,  where 
Shorten  v.  Woodrow  is  considered. 

6348.  Judgment  obtained  after  a:^6ignment  of 
hiimeatead  is  not  a  lien  on  said  home.-^tead. 
Schuler  v.  Miller,  45  0  S.  325. 

6360.  [5S  V.  105,  §  5;  56  V.  2:51,  §  18;  68  v.  41,  g 
I;  S.  <kC.  715;  S.  &  S.  :'.95.]  AniPiided  April 
13.  1880,  77  v.  189;  materially  !i<lded  to  ns  to 
wife  of  assignor,  and  as  to  carrying  on  assign- 
or's business. 

The  provisions  of  this  section  do  not  extend  to 
the  inchoate  right  of  dower.  Dwyer  v.  Gar- 
lough,  31  0.  8.  158. 

Aa  to  inchoate  dowei-,  see  Dwyer  v.  Qarlough,  31 


O.  S.  158;  Unger  t-.  Leiter,  32  O.  S.  210;  Singre* 
V.  Welch.  32  0.  S.  320;  Roeentfaal  v.  Mayhugh, 
3."{  O.  S.  155;  McLain  v.  Simington,  37  O.  & 
660;  Kuhn  v.  Nieberg,  40  O.  S.  6:51;  Dresbach 
V.  .Stein,  41  O.  S.  70.  As  to  equitable  mongsgs 
recorded  after  a.ssignment.  Kemper  ».  Camp- 
bell, 44  O.  S.  210. 

6351.  [58  V.  105,  g  9;  60  V.  71.  9  I ;  S.  &  S.  396.] 
Amended  April  13,  1880,  77  v."  190.  .\uendea 
January  30,  1885,  82  v.  14.  Aiuendf^  3fay  IV, 
1886,  83  V.  2:>u      Materially  changed. 

The  priority  of  judgment  liens,  when  the  debtor 
has  made  an  assignment,  is  to  be  determined 
aa  they  existed  at  the  time  the  as.signinent  took 
effect.  Scott ».  Dunn,  26  0.  S.  63.  Section  54! i> 
applies  when  assignee  has  commenced  to  s<-ll 
realty  of  assignor,  as  provided  berein.  Bell  t. 
Duduit,  40  O.  S.  330.  When  probate  court  eaa 
fix  priorities.  Simpson  v.  Sayler,  2  O.  G.  C  73, 
76.  Cited,  etc.,  in  Mannix  v.  Elder,  1  O.  C  C 
59.  As  to  assignment  of  mortgaged  property. 
Lindenian  v.  Ingham.  36  <).  8.  1 ;  Ingham  r. 
Lindeman,  37  O.  8.  218;  see  also  under  g  6343; 
.Sayler  v.  Simpson,  45  O.  S.  141. 

6352.  It  is  essential,  before  a  creditor  can  share 
in  the  distribution,  that  his  claim  be  allowed 
as  a  valid  claim  by  the  assignee,  or  by  order  of 
court.  Such  claim  may  be  presented  and  al- 
lowed at  any  time  prior  to  the  settlement  of 
the  trust,  and  a  creditor  may  come  in  at 
any  time  for  his  equitable  share  of  assets  on- 
administered  at  the  time  he  prosecutes  hb 
claim  for  allowance,  as  requiretd  by  statate. 
Owens  i>.  Ramsdell,  33  O.  S.  4:19. 

If  assets  remaining,  may  receive  dividends  after 
six  months.  Carpenter  v.  Dick,  41  O.  S.  29i 
Notice  to  as«;i;;iiee  of  indorser  not  soffidcBt. 
House  V.  Vinton  Nat.  Bank,  43  ().  S.  346, 355. 
Quaere,  whether  action  in  court  6f  commoo 
pleas  will  lie  to  compel  the  assignee  to  allow* 
preferred  claim  as  such.  Wrightson  v.  Betting, 

2  O.  C.  C.  3S1.  A  suit  to  compel  the  allowtnea 
of  a  claim  may  be  appealed  to  the  circoit 
court;  neither  party  is  entitled  to  a  joiy. 
Ken  Bed  V  v.  Thompson,  3  O.  C.  C.  446. 

6354  to  6366.  See  House  v.  Vinton  Nat  Fank, 
43  O.  S.  34r>,  350,  355. 

6366.  [57  V.  39,  g  3;  58  v.  26,  §  1 ;  75  v  1.14, 1 1 ; 
S.  &  C.  716;  S.  &  S.  398.]  Amended  April  i, 
1889.86  V.  202. 

6359  to  6383.  Assignments  to  avoid  arrests, 
spp  g  2100. 

6366.  An  insolvent's  bond  is  valid,  though  the 
condition  does  not  in  terms  follow  the  sutatf : 
where  commissioner  of  insolvents  fails  to  ad- 
vertise, and  the  party  appears  at  a  subsequent 
terny  in  good  faith,  and  obtains  a  di«char:<>. 
the  condition  of  the  bond  is  saved,  thnugli  a 
specified  tf  rm  be  named  in  it,     Coni'r  r.  i^'ir, 

3  O.  104. 

6368.  Judgment  against  principal  and  sureties 
upon  bond  under  insolvent  laws;  if  a  creditor 
would  proceed  upon  such  judgment,  he  mas: 
set  forth  and  establish  his  debt;  and  it  is  error 
to  award  execution  if  this  is  not  done  Wilf 
V.  Pounsford,  4  0.  397. 
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8379.  State  insolvent  laws  discharging  debtors 
iiom  the  debt,  valid  as  to  contracts  made  be- 
tween citizens  of  same  state  within  its  juris- 
diction after  the  law  was  enacted.  Smith  v. 
Parsons,  1  O.  2:{6. 

6384.  Wife  under  sixteen  years;  marriage  irre- 
vocable by  cohabitation  after  arriving  of  age. 
Holtz  V.  Dick.  42  O.  S.  -iX 

6385.  [22  v.  338,  §  2;  29  v.  429,  g  2;  S.  &  C.  855.] 
Amended  April  ;>,  1889,  86  v.  'Mb. 

8390.  r22v.  338,  g  7;  29v.  429,  g  7;  S.  &C.  S.-iS.] 
Amended  May  I,  1885,  82v..202;  provisoadded 
ns  to  probate  judire's  lit-ense  t"  marry. 

Perjury  may  be  assigned  for  making  a  false  oath 
as  to  such  license.     Call  t;.  .State,  20  0.  S.  330. 

6391.  [63  V.  46,  g  8;  S.  &  S.  447.]  Amended 
March  9,  1883,  80  v.  53;  materially  changed. 
Amended  April  5,  1889,  86  v.  208. 

6392,  6393.  [29  v.  429,  gg  g,  10;  S.  &  C.  856.] 
Amended  April  5,  1889,  86  v.  209. 

6406.  The  provisions  of  this  section  were  not 
intended  to  apply  to  applications  for  the  ad- 
mission of  copies  of  a  will  probated  in  another 
state;  such  proceeding  is  ex  parte,  and  volun- 
tary appearance  will  not  make  it  adversary. 
Barr  v.  Clostermann,  3  O.  C.  C.  441. 

6407.  [68  V.  57.  g  3.1  Amended  April  1.5,  1882, 
79  V.  127';  changed  as  to  widow's  and  minor 
children's  allowance;  "any,"  in  eleventh  line, 
omitted. 

As  to  trial  by  jury  on  appeal.  Shroyer  ».  Rich- 
mond, 16  0.  S.  4  )5,  467.  It  is  obligatory  upon 
probate  court,  if  assignee  desires  to  appeal,  to 
fix  bond  at  double  the  amount  of  balance 
found  in  hands  ot  assignee  .State  ».  Goebel, 
1  O.  C.  C.  5)0.  551.  etc.  Probate  court  may  fix 
priorities  subject  to  appeal  to  common  pleas 
court.  Simpson  v.  Siiyler,2  O.  C.  C.  73,  76.  As 
to  the  power  of  probate  court  to  fix  priority  of 
liens,  etc.  Sayler  v.  Simpson,  45  U.  S.  141. 
Appeal  does  not  lie  to  court  of  common  pleas. 
Burr  V.  Clostermann,  2  O.  <!.  C.  387.  See  Mein- 
zf^r  «,  Kevington.  42  O.  S.  325. 

6408.  Executors  or  administrators  who  have 
not  given  bond  in  this  state  must  give  an  ap- 
peal bond.  Dennison  v.  Talraage,  29  <'.  S.  433. 
Failure  to  give  in  the  time  limited.  Emerick 
V.  Armstrong,  I  O.  513;  Work  w.  Massie,  6  O. 
.503;  Dennison  v.  Talmage,  29  O.  8.  433.  Un- 
dertaking good  without  appellant's  signature, 
and  where  omitted  the  court  may  amend  it. 
.lohnson  v.  .Johnson,  31  0.  S.  131.  Bond  for 
appeal  must  be  given  unless  the  appeal  is  for 
the  interest  of  a  trust.  Biddle  v.  Phipps,  2  O. 
C  C.  61,  62;  Kennedy  v.  Thompson,  3  O.  C.  C 
446. 

See  also  under  g  6407,  above. 

6409.  Trustees  of  insolvent  estate  can  not  re- 
cover individu^d  claims  of  his  deceased  prede- 
cessor.    Bi-ldlo  V.  Phipps,  2  O.  C.  C.  61.  62. 

Chap.  8  (gg  6114-6453).  Applies  only  to  private 
property;  what  is  included.  .State  ».  R.  R.  Co., 
37  O.  S.  157;  Wagner  ».  R.  R.  Co.,  38  0  S.  32. 
As  to  appropriation  of  canal  by  railrond ;  rights 
of  property  owners,  etc.  Hatch  ».  R.  R.  Co.,  18 
O.  8.  92.     As  to  appropriation  of  property  by  a 


railroad  for  a  wharf.  R.  R.  Co.  v.  Ironton,  19  0. 
S.  299.  For  condemnation  by  a  corporation  it 
is  essential  that  it  prove  its  corporate  existence, 
and  that  it  has  complied  with  the  law  giving  it 
right  to  exercise  the  power  of  eminent  domain; 
that  they  are  unable  to  agree  with  the  owner 
of  the  property  as  to  compensation  ;  but  proof 
may  be  made  at  any  time  during  trial ;  the  com- 
pensation for  land  appropriated  is  compensa- 
tory, and  not  speculative.  Poxvei-s  v.  K.  R.  Co., . 
33  b.  8.  429. 

6415.  Right  of  way  not  secured  by  deed  of 
guardian.    State  v.  Coni'rs,  39  O.  S.  58. 

6416.  What  is  sufficient  description.  R.  R.  Co. 
V.  Sullivant,5  O.  S.  27i);  Callender  v  K  R.  Co., 
II  0.  S.  616;  R.  R.  Co.  ».  Prentice,  13  O.S.  373. 
Cited  in  Harrison  v.  Sahina,  1  O.  C.  C.  49,  61. 

6417  to  6422.  Cited,  etc.,  in  Harrison  v.  Sabina, 
1  O.  C.  C.  49,  51. 

6432  et  sec[.  Verdict  of  no  force  until  judg- 
ment. Wagner  v  R.  R.  Co.,  38  0.  S.  32.  Where 
the  jury  renders  their  verdict  under  the  pro- 
visions of  this  section,  and  a  motion  for  a  new 
trial  is  made  by  the  land-owner,  and  overruled, 
and  a  judgment  confirming  such  verdict  is  en- 
tered, this  is  the  final  judgment  mentioned  in 
section  64X7.  and  a  petition  in  error  may  be 
prosecuted  within  30  days,  and  before  the 
amount  of  such  verdict  and  costs  has  been  paid 
as  provided  in  section  6433.  R.  R.  Co.  v.  Bar- 
calow,  4  O.  C.  C.  49. 

6433.  See  City  of  Cleveland  v.  Cuyahoga  Agr. 
Soc,  41  O.  S.  "600.  See  R.  R.  Co.  v.  Barcalow,  4 
O.  (;.  C.  49,  above. 

6437.  Limitations  herein  apply  also  to  landr 
owners;  g  6448;  proceedings  reviewed,  when; 
on  reversal,  no  judgment  in  personam.  li.  R. 
Co.  V.  Wick,  35  b.  S.  247.  When  error  for  re- 
versal will  not  lie  R.  R.  Co. ».  Bailey,  39  O.  S. 
170.  See  R.  R.  Co.  v.  Barcalow.  4  O.  C.  C.  49, 
under  section  6432,  above. 

6439.  See  above.  State  v.  R.  R.  Co..  37  O  S.  157. 

6440.  [69  V.  88,  g  15. ;j  Amended  April  19, 1883, 
8t>  V.  219;  material  addition  as  to  when  court 
is  not  in  session. 

.See  Wagner  v.  R.  R.  Co.,  38  0.  S.  3-.>,  38. 

6442  to  6444.     Action  brought  and  issue  joined, 

iifillier  being  in  possession,  is  triable  by  court 

without  jury.     Skerrett  v.  Presb.  Soc,  41  O.  S. 

('.(16. 
6445.     [72v.  71,g9]     Amended   April  5,   188^ 

79  V.  65;  materiallv  changed. 

6447.  [7-J  V.  71.  g  9!]     Amended  April  5,  1882, 

79  V.  65;  materially  changed. 

6448.  [(>9  V.  88.  g  21.]     Amended  April  12,  1883, 

80  V.  1 14;  materially  changed. 

Owner's  remedy  where  land  is  taken  and  held 
without  his  consent,  etc.;  where  taken  and 
held  with  his  consent;  in  last  ca.se  right  does 
not  pass  to  vendee  bv  warranty  deed.  Hatry' 
V.  R.  R.  Co ,  1  O.  C.  C.  427,  etc. 

6449.  [tl'.i  v.  88,  g  21.]  Amended  April  12,  1883, 
80  V.  115;  provision  as  to  school  ofiBcers  intro- 
duced after  owners,  in  seventh  line. 

6460.  See  R.  R.  Co.  v.  Robbins,  35  0.  S.  531, 
under  g  6448. 
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6468.  Cited  in  Harrison  v.  Snbina.  1  O.  C.  C.  49, 
51.    See  not*-,  chap.  8  (§§  6414-6453). 

6454  [76  V.  -22,  §  1.]  Amended  March  9,  1880, 
77  V.  48;  Knox.  Miami,  Fayette,  Perry,  Tusenr- 
awas,  and  Guernsey  inserted.  Amended 
March  9,  1882,  79  v.  32;  Paulding,  Greene, 
and  Lnwreiici;  inserted.  Amended  March  7, 
1883,  80  V.  48;  ''iind  in  all  proceedings  to  pre- 
vent crimo"  inserted  after  "misdemeanors;" 
Crawford, /Ashland,  Washington,  Athen.s,  and 
Pike  interted.  Amended  February  26,  1884, 
81  V.  2o:  Summit  inserted.  Amended  March 
27,  1884,  81  V.  8'J;  Cuyahoga  omitted. 
Amended  February  10,  1885,  82  v.  42;  'and." 
m  second  line,  omitted;  Pickaway,  Seneca, 
and  Morrow  inserted.  Amended  April  29, 
188),  82  V.  108;  Pickaway,  Sene<«,  and  Morrow 
omitted;  Cuyahoga,  Hardin,  Delaware,  Mor- 
gan, and  Trumbull  inserted;  "and"  insert<>d 
after  ■'misdemeanors."  Amended  M«y  11, 
1*<86,  83  V.  135;  Logan,  Morrow,  Muskingum, 
Marion,  ami  Warren  iiiserti-d.  Amende<i 
March  21,  1887,  s4  v. 227;  Pickaway  and  Seneca 
inserted.  Amende<l  January  24,  1888,  85  v.  5; 
Ross  and  Butler  inserted.  Amended  March 
21,  188s,  85  V.  94;  Huron  inserted.  Amended 
April  13,  1888,  85  v.  227;  Jackson  and  Van 
Wert  inserted.  Amended  March  19,  1889,  86 
V.  117;  Union  inserted. 

6454a.  Passed  March  27,  1884.  81  t.  89;  pro- 
vides for  pending  cases  in  Cuvahoga  countv. 
Amended  April  29,  1885,82  v."  168;  provides 
for  transfer  of  certain  criminal  cases  in  Cuya- 
hoga county  from  common  pleas  court  tp  pro- 
bate court. 

Probate  court  jurisdiction  in  Clermont  county 
does  not  include  peace  warrant.  State  v. 
Brazier,  37  0.  S.  78. 

6457,  Information  must  be  based  on  oath  or  af- 
firmation ;  if  not,  it  will  be  quashed  on  motion. 
ISichenlaub  v.  State,  36  O.  S.  140. 

6459.  [55  V.  176,  §  4;  S.  &  C.  1-'2U.]  Amended 
February  25,  1886,  83  v.  26;  'the  charges 
against  him  shall "  changed  to  "and  after  the 
defendant  has  had  a  reasonable  time  tt>  ex- 
amine the  charge  so  preferred  against  him,  the 
charge  shall  then." 

6464  This  t;ectioii  (g  42,  net  of  March  14,  1853, 
Swan,  g  732)  is  valid.  Dailey  v.  .State,  4  O.  S. 
57. 

6471.  [5")  V.  176,  g  16 ;  S.  &  C.  1221.]  Amended 
April  2,  1S89,  Uti  V.  172. 

Amount  for  which  judgment  will  be  taken  must 
be  indorsed  on  the  summons.  Uussell  v. 
Moody  40  ().  S.  608. 

6476.  In.sufficiciit  summons.  Robbins  ».  Clem- 
mens,  41   O.  S.  285. 

6485.  .Justice  liable  on  bond  if  he  does  not  take 
bond.  Place  t;  Taylor.  22  O.  H.  3i7.  A*  to 
lack  of  seal  and  name  in  body  of  instrument 
McFiain  v.  Simington,  37  O.  S.  484;  Partridge  v. 
Jones,  38  ().  S.  375. 

649L  Personal  property  in  handn  of  garnishee, 
when  exempt  l>y  g  5441,  etc.  Chilcote  v,  Con- 
ley,  36  O.  S.  645. 


64fi8i  [51  V.  170,  g  37;  S.  &  C.  778.]  Amended 
May  4s  1885,  82  v.  261 ;  materially  cttanged. 

6499.  [51  V.  179,  g  38;  S.  &  C.  778.]  Amor.Jed 
Miiy  4,  1885,  82  v.  261;  materially  changed. 

6603,  6505.  In  justice's  court  the  garnishee  i» 
not  a  party.    Secor  v.  Witter,  39  O.  S.  218. 

6507.  General  execution  not  a  vaiver  of  prror- 
itv.     Licbman  v.  Ashbacker,  36  0.  S.  94. 

6514  In  cases  certified  to  court  of  common 
pleas,  upon  attachment  from  justice  of  the 
peace,  the  jurisdiction  of  common  pleas  i» 
original,  not  appellate.  Vanoleve  v.  Wilsoa,  2 
().  202 

6322.  For  kindred  provisions  and  decUious, 
sert  g  55ti2.  Revised  .Statutes. 

6524  Kefusal  of  justice  to  discbarge  attach- 
ment, reviewable;  may  proceed  to  determine 
cause.  Young  v.  Gerdes.  42  O.  .S.  102.  At- 
tachment proceeding  before  justice  may  be 
reviewe<l;  bill  of  exceptions  may  be  taken; 
whether  any  evidence  is  a  question  of  law,  and 
the  court  may  consider,  but  not  as  to  weight  of 
evidence.     Seville  v.  Wagner,  46  0.  S.    52. 

6645  to  6546.     Constable  can  not  demand  fees 
for   summoning  jury,  in  advance;   refusal  of  ' 
constable  to  serve  said  summons  gives  no  power 
to  justice  to  try  the  case  without  jury.     Mori- 
nrity  v.  Dev;ne,  1  O.  C.  C.  82,  83. 

6547.  See  Moriarity  v.  Devine,  1  O.C.  C.  82,  83, 
above. 

6648  to  6551.  See  Moriarity  v.  Devine,  I  O.  C. 
C.  82,  83.  g  6H\  above. 

6566.  [51  V.  179,  g  83;  S.  &  C.  785.]  Amended 
February  16,.  1883,  80  v.  22;  materially 
changed. 

6560.  In  justice's  court,  whether  judgment  i« 
sustained  by  weight  of  evidence  can  not  be  r» 
viewed  by  common  pleas  court;  whether  there 
was  anv  evidence  on  an  essential  pointmay  be. 
Yager  V.  Greiss,  1  O  C.  C.  531,  .')32. 

6662.  [73  V.  14,  g  90.]  Amended  April  15,  l>-82, 
7'J  V.  128;  materially  changed.  Amended  Feb- 
nnry  22,  1888,  8i  v.  31. 

6584  [51  V.  170.  3  92;  S.  &  C.  786.]  Amended 
April  27,  188'',  §3  v.  94;  "per  day,  for  each 
day's  service  as  such  juror,"  inserted  after 
"cents," in  third  line. 

6666.  [66  V.  7,  a  93.]  Amended  March  20, 1883. 
8l(  v.  81 ;  "and  seal,"  in  fifth  line,  and  "a,"  ia 
ninth  line,  omi'ted. 

See  Yager  v.  Greiss,  1  O.  C.  C.  531,  532,  g  65601 
above. 

6578.  If  an  affidavit  under  this  section  sets 
lurih  a  good  and  sufficient  reason,  it  is  imper- 
ative on  magistrate  to  set  aside  a  default  judg- 
ment.; "  may"  U  to  bo  read  ''shall."  Pope  ». 
Pollock,  1  O.  C.  C  347. 

6579.  When  cape  reversed  under  this  section 
the  common  pleas  nuist  retain  the  cause  for 
final  tri'il  and  judgment.  Robinson  v.  Kious, 
4().  S.  593. 

Tlii:<  section  does  not  apply  in  cases  of  forcible 
entrv  and  detainer.  Leutzcy  v.  Herchelrode^ 
•.'0  C).  s.  .•;34. 

6633.  A<  to  jurisdiction  of  the  court  of  common 
pleaf,  when,  on  appeal  without  objection,  & 
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couater  claim  is  set  up  greater  than  the  jus- 
tice's jurisdiction,  Wuod  v.  O'Farrell,  19  O.  8. 
427.  An  appeal  lies  frum  a  default  judgment 
before  a  justice  of  the  peace.  Goldsborougb  v. 
Balenbaugh,  3  O.  C.  0.  f)83. 

6584.  Where  the  docket  of  a  justice  shows  a 
trial,  and  proceeds  without  noting  a  continu- 
ance, the  date  of  the  judgment  will  be  held  to 
be  the  date  of  the  trial,  though  an  appeal  bond 
recite  a  later  date.  Hoagland  v.  Schnorr,  17  O. 
S.  31.  Tho  surety  on  an  appeal  bond,  where 
judgment  was  originally  given  against  two  <ie- 
fendants  jointly,  is  nut  liable  where,  upon  trial 
of  the  appeal,  judgment  is  given  against  one 
only;  where  the  terms  of  an  undertaking  for 
appeal  are  clear  and  certain,  a  surety  may 
stand  upon  the  terms  of  bis  bond.  Lang  v. 
Pike,  27  0.  S.  49 S. 

As  to  sealing  and  omission  of  surety's  name. 
MoLain  v.  .SImington,  37  O.  S.  484;  Patridge  v. 
Jones,  38  O.  S.  375.  When  sureties  oh  appeal 
bond  lioble.  Alber  v.  Froelich,  39  0.  S.  245. 
Transcript  must  be  filed  to  muke  surety  liable. 
Gimperling  v.  IJanes,  40  O.  S.  114.  Discharge 
in  b.%nkruptcy  of  principal  does  not  release 
surety  on  appeal  bond.  Farrell  v.  Finch,  40 
O.  S.  33T.  Petition  in  common  pleas  on  ap- 
peal from  justice  need  not  allege  that  case 
came  into  said  court  by  appeal.  McCullough 
V.  Cramblett,  1  O.  <J.  C.  330. 

6685.  The  appellant  is  not  bound  to  pay  flie 
costs  before  he  can  demand  a  transcript.  Jus- 
tice is  liable  to  action  for  refusing  a  transcript. 
Lefflngwell  ».  Flint,  1  <).  274. 

6568.  See,  above,  Gunperling  v.  Manes,  40  O.  S. 
114. 

6596.  An  appeal  will  lie  from  judgment  in  re- 
plevin on  verdict  of  a  jury,  notwithstanding 
the  claim  is  less  than  $iii).  Martin  v.  Arm- 
strong, 12  0.  S.  548. 

6599.  An  action  may  be  maintained  for  mali- 
ciously and  without  probable  cause  instituting 
an  action  in  forcible  entry  and  detainer.  Pope 
V.  Pollock,  46  O.  S.  000. 

6600.  Purchaser  at  tax  sale  can  not  bring  forci- 
ble entry  and  detainer  against  one  having  a 
deed  in  Use  of  the  land.  Kelley  v.  Hunter,  12 
O.  216. 

660L  Petition  in  error  not  reviewable;  district 
(circuit)  court  can  not  review  judgment  of  jus- 
tice of  peace.  •  Rothwell  v.  Winterstein,  42 
O.  S.  249. 

6603.  Forcible  entry  and  detainer;  bill  not 
good  tested  by  a  by-standor;  complaint  must 
contain  a  specific  description  of  the  property. 
Murphy  v.  Lucas,  2  <>.  2-55. 

6810.  See  above,  g  6601,  Rothwell  v.  Winterstein 
42  O.  a.  249. 

6613,  C615,  6816.  For  decisions,  see  g§  5814, 
5s  18.  581'.l,  herein,  and  in  Revi.sed  Statutes. 

Chap.  11  (g§  6(JJ7-6l'i47a).  For  kindred  provisions, 
seeg  128'i,  Revised  Statutes. 

6649.  Indorser  may  not  recover  for  neglect  of 
justice  10  issue  execution.  Dehn  v.  Ileckman, 
12  0.  3.  181.    Neglect  of  justice  to  issue  exe- 


cution; amount  of  damages,  etc.  Carpenter  v. 
Warner,  38  O.  S.  410. 

6652.  When  no  stay  ;  justice  of  peace  no  juris- 
diction against  constable's  bond.  Llornbuckle 
V.  State,  37  0.  S.  361. 

6654,  Undertaking  executed  after  time,  valid. 
Boling  V.  Young,  38  O.  S.  135. 

6683.  If  a  justice  issue  an  order  of  arrest  with- 
out an  undertaking  being  previously  executed, 
aii  required  by  g  6685,  he  and  his  sureties  are 
liable  on  his  o£Scial  bond  to  the  party  injured 
thereby.     Place  v.  Taylor,  22  O.  S.  ."17. 

6685  to  6687.  Sureties  of  justice  liable  for  fault 
of  constable.  Dummick  v.  Howitt,  40  0.  S.  646. 
See  also  under  g  6683,  above. 

8703.  [5 1  V.  1 79,  g  21 9 ;  .S.  &  C.  807.]  Amende<l 
April  14.  1884,  81  v.  199;  "  sealed  bill "  changed 
to  "  bill  of  exchange  "  throughout. 

6707.  Final  ordera :  An  order  granting  or  re- 
fusing to  set  aside  a  verdict  and  grant  a  new 
trial,  is  not  a  final  order.  A  motion  ior  a  new 
trial  is  a  matter  of  discretion.  Conord  v.  Run- 
nels, 23  0.  8.  601.  Final  order,  etc.  Carpenter 
V.  Canal  Co.,  3')  O.  S.  307.  Temporary  alimony 
granted  in  chambers  is  final.  King  v.  King,  38 
O.  S.  370.  Reversal  and  retaininu  for  trial  not 
final.  R.  R.  Co.  v.  Bailey,  39  O.  S!  170;  Bolles 
V.  Stockman,  42  O.  S.  445.  Mandamus  is  final 
order,  when.  State  v.  Ottinger,  43  O.  S  457. 
Order  appointing  a  receiver,  etc.,  is  a  final  or- 
der. R.  R.  Co.  V.  Duckworth,  2  O.  C.  C  518. 
The  order  of  the  court  refusing  to  dissolve  an 
injunction,  mav  be  reviewed  on  error.  Burke 
V.  R.  R  Co  ,  45"  O.  S.  631.  The  order  of  a  pro- 
bate court  as  to  review  of  allowance  to  widow 
for  year's  support,  under  gg  6U40,  6U43,  is  a  final 
determination,  unless  vacated  by  appeal,  or 
otherwise.     Moore  v.  Moore,  4<)  O.S.  89. 

CcniTt  will  regard  what:  A  demurrer  overruled 
and  withdrawn,  and  an  issue  of  fact  joined, 
such  demurrer  i><  no  part  of  the  record,  and 
will  not  be  considered  on  error.  Sullenberger 
V.  Gest,  14  O.  204;  Kitchen  v.  Loudenbnck,  3 
O.  C.  C.  228.  Nor  i.n  the  setting  aside  of  a  ver- 
dict, when  a  new  trial  is  afterward  hsd  and 
judgment  rendered,  an  error,  in  general.  lb. 
A  reviewing  court,  on  error,  will  not  regard 
any  matter  not  properly  a  matter  of  record. 
Exhibits  and  affidavits  used  on  the  hearing  of  a 
motion,  and  legitimately  made  part  of  the 
record,  will  not  be  considered,  (ioldsmith  v. 
State,  30  O.  S.  208. 

Error,  how  determined:  Whether  the  court  erred 
in  reversing  a  judgment,  must  be  determined 
upon  the  case  as  it  6too<l  at  tho  time  or  reversal 
and  not  upon  subsequent  events.  Clii>piuger 
V.  Ins.  Co.,  26  0.  S.  4!)4. 

Petition  in  error:  Upon  a  bill  of  review  reserved 
to  the  supreme  court,  the  whole  case  is  before 
the  court,  and  the  court  may  make  new  par- 
ties and  permit  amendments  in  certain  cases. 
Grant  V.  Ludlow,  8  O.  S.  1.  Only  in  exceptional 
cases  will  the  supreme  court  allow  a  writ  of 
error  from  the  police  court ;  applic.ition  for 
such  a  writ  can  bo  made  to  the  court  of  com- 
mon pleas.    Bartlett  v.  State,  22  O.  S.  205 
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Right  to  prosecute  petition  in  error  waived  by 
acquiesence  in  new  trial.  Andrews  v.  Youngs- 
town,  35  O.  S.  218. 

Presumptinn :  In  the  abieiioe  of  special  findings, 
or  a  bill  of  exce|»tion»,  the  presuoaption  of  law 
is  that  the  testimony  was  sufficient  to  sustain 
the  genenil  lindiiig  of  the  issue.  Sealing  v. 
Lawrence,  27  0.  8.  441. 

Reversal,  none:  When,  from  the  whole  record,  it 
appears  conclusively  that  the  proper  judgment 
was  entered,  the  proceedings  will  not  be  re- 
versed, although  the  trial  court  may  have  mis- 
takt>ii  the  law  in  some  particulars.  Harman  v. 
Kellcv,  14  <)  502.  A  judgment  can  not  be  re- 
versed on  error  because  the  form  of  action  was 
misconceived,  in  case  the  facts  are  substantial- 
ly alleged,  which  the  party  was  bound  to  prove 
on  the  trial,  in  order  to  entitle  him  to  a  re- 
covery. Taylor  v.  Browder,  1  0.  S.  225.  .Judg- 
ment will  not  be  reversed  because  of  evidence 
being  excluded,  if  the  record  shows  the  plaint- 
iffs could  not  have  been  prejudiced  thereby. 
Whitman  ».  Keith,  18  0.  S.  l'34.  Nor  because 
incompetent  evidence  has  been  given,  unless 
prejudicial.  Fuller  v.  Coats,  18  <J.  S,  ;j43.  A 
ease  brought  into  the  court  of  common  ideas 
by  appeal,  and  in  which  such  court  would  not 
have  had  original  jurisdiction,  if  the  parties 
proceed  to  trial  upon  the  merits  without  ob- 
jection to  the  mode  in  which  jurisdiction  was 
talten,  it  is  too  late  to  make  such  objection 
upon  error.     Thomas  v  Pennrich,  28  O.  S.  55. 

Reversal  when :  A  court  mav  reverse  in  part  and 
affirm  in  part.  Montgomery  v.  State,  7  O.  S. 
107.  In  case  of  an  erroneous  non-suit,  the 
plaintiff  is  entitled  to  a  reversal  unless  it  ap- 
pear from  the  record  that  he  was  not  preju- 
diced Byrd  v.  Blessing,  11  O.  S.  362.  Where 
a  judgment  is  reversed  and  remanded,  error 
will  lie  to  reverse  the  judgment  of  reversal 
while  the  cause  is  still  pending.  Schaeffer  v. 
Marienthal,  17  O.  S.  18'5.  A  judgment  against 
husband  and  wife  under  section  43.57  may,  on 
error,  he  reversed  as  to  the  wife  and  affirme<las 
to  the  husband.  Rengler  v.  Lilly,  26  O.  S.  48. 
A  judgment  will  be  reversed  only  for  such  er- 
rors as  may  have  br-en  prejudicial  to  the  sub- 
stantial rights  of  the  plaintiff  in  error.  Baker 
V.  Lawrence,  27  0.  S.  418. 

Review  token:  A  verdict  in  case  of  a  contest  of  a 
will  may  be  reviewed  on  error.  17  O.  S.  ViH. 
A  ruling  of  the  court  upon  an  abstract  legal 
proposition,  not  appearing  by  the  record  to  be 
necessarily  involved,  is  not  subject  to  review  on 
error  Gill  v.  Sells,  17  O.  S.  190.  Amendment 
after  demurrer  overruled  rests  in  the  sound 
discretion  of  the  court,  and  can  be  reviewed  on 
error  only  when  the  record  shows  an  abuse 
of  such  discretion.  Beaumont  v.  Ilerrick.  24 
0.  S  445.  Whether,  under  the  code,  an  order 
of  the  court  is  reviewable  is  determined  by  its 
substance  and  effect,  without  regard  to  its  legal 
or  equitable  nature.  Proceedings  relating  to 
the  appointment  and  removal  of  receivers  are 
special  proceedings  within  the  meaning  of  sec- 
tion 6707 ;  and  an  order  affecting  a  substantial 


right  is  a  final  order.  R.  R.  v.  Sloan,  31  O.  S.  1. 
Justice's  overruling  motion  to  discharge  attach- 
ment is  reviewable.  Young  ».  Gerdes,  42  0.  8. 
102.  Refusal  to  allow  petition  in  error  by  com- 
mon pleas  court  not  reviewable  in  district  (cii^ 
cuit)  court  Rotbwell  v.  Winterstein,  42  0.  S. 
249. 

6708.  Petition  in  error,  and  not  injunction,  is 
the  proper  remedv,  where  error  is  apparent  on 
the  record.     Haffo.  Fuller,  45  O.  S.  495. 

6709.  [51  V.  57,  §513;  S.  &  C.  1100.]  Amended 
February  7,  1885, 82  v.  36;  materially  changed. 

See  g  6707,  above,  R.  R.  Co.  v.  Bailey,  39  O.  S.  170. 
A  judgment  of  the  court  of  common  pleas  can 
not  be  reversed  as  being  against  the  evidence 
unless  there  was  a  motion  for  new  trial ;  and 
this  rule  applies  whether  the  issue  was  tried  by 
jury  or  court.  Kepner  v.  Snively,  19  O.  2%. 
Order  appointing  a  receiver,  etc.,  is  a  final  or- 
der; as  to  stay  of  execution.  R.  R.  Co.  v. 
Duckworth,  2  O.  C.  C.  518. 

6710.  [51  V.  57,  g  5 1 4;  S.  &  C.  1 100.]  Amended 
April  18,  1883,  80  v.  169.  Amended  February 
7,  1885,  82  V.  36.  Amended  May  4,  1885,  82  v. 
230.     Materially  changed. 

See  Carpenter  v.  Canal  Co.,  .35  O.  S.  307;  a* 
amended,  80  v.  169,  see  R.  R.  f'o.  v.  Bailev,  39 
O.  S.  170.  As  to  time,  80  v.  169.  took  effect, 
see  Arrowsmith  v.  Hamering,  39  O.  S.  573. 
Verdict  against  weight  of  e^dence.  Watson  >. 
State,  .39  O.  S.  123.  Supreme  court  can  not 
reverse  a  judgment  of  district  (circuit)  couiH 
reversing  judgment  of  common  pleas  remand- 
ing the  cause  for  a  new  trial  on  the  merit*. 
Halderman  v.  Larrick,  44  0.  S.  438.  Section  6710 
doesnotauthorizefindingof  facts,  when?  R.  K. 
Co.  Co.  V.  Thurstin,  44  O.  S.  525.  The  circuit 
court  is  not  required,  in  a  proceeding  in  error 
to  make  a  finding  of  facts,  although  the  bill  of 
exceptions  sets  forth  all  of  the  evidence.  Senll 
V.  Pyle,  46  0,  S.  102. 

8711.  [75  V.  804,  g  6]  Amended  April  18, 1883, 
80  V.  1 70;   materially  changed. 

See  Stifel  v.  Metz,  35  6.  S.  396;  R.  R.  Co.  v.  Belt, 
35  0.  S.  479;  R.  R.  Co.  v.  Belt,  36  O.  S.  93. 
Does  not  apply  to  cases  reserved.  Cow  Run  Iron 
Tank  Co.  v.  Lehmer,  38  O.  S.  373. 

6712.  [75  V.  804  §6.]  Amended  February  7. 
I8t<5,  82  V.  37;  "district"  changed  to  "circuit" 
throughout. 

6713.  The  filing  of  the  petition  in  error  and  the 
undertaking  for  stay  of  execution,  do  not  dis- 
charge interlocutory  orders  made  for  the  pres- 
ervation of  property  or  the  protection  of  the 
interests  of  parties,  and  the  jurisdiction  to 
make  such  orders  during  the  pendency  of  the 
error  proceedings  remains  with  the  court  be- 
low. The  petition  in  error  does  not  bring  the 
whole  case  before  the  appellate  court,  but  only 
the  order  or  judgment  complained  of,  and 
leaves  in  the  court  below  all  jurisdiction 
not  inconsistent  with  the  power  to  reverse, 
vacate,  or  modify  the  order  or  judgment  oora- 
plained  of.  Goode  v.  Wiggins,  12  O.  S.  341. 
In  contested  election,  who  are  proper  parties. 
Powers  V.  Reed,  19  O.  S.  189.     A  master  oana- 
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missioner  or  other  party  entitled  to  fees  can 
not  in  his  own  name  prosecute  error  on  the 
ground  that  the  court  disallowed  his  claim. 
Fiedeldey  v.  Diserens,  26  O.  S.  312.  An  al- 
leged error  not  appearing  on  the  record  can  not 
be  considered  by  a  reviewing  court.  Serviss  v. 
Stockstill,  30  0.  S.  418.  The  court  may,  but  is 
not  required  to  consider  errors  in  the  record 
not  assigned  as  such.  Ins.  Co.  v.  McGookey, 
33  O.  S.  55-5.  Death  of  party ;  material  aver- 
ments. Hanover  v.  Sperry,  35  O.  S.  244.  Pro- 
ceedings in  error  can  not  be  made  in  name  of 
deceased  party-  Kennard  v.  Eennard,  35  O.  S. 
66t).  Omission  aa  party  of  one  of  defend- 
ants below,  will  not  deprive  court  of  jurisdic- 
tion. Bank  v.  Green,  40  0.  S.  431.  \V  hen  the 
supreme  court  will  examine  the  evidence. 
Ford  V.  Osborn,  45  0.  S.  1.  Defendant  may 
answer  to  a  petition  in  error  alleging  an'y  facts 
subsequent  to  judgment  which  in  efr<>ct  amount 
to  a  waiver  of  the  error,  hjaxton  v.  Plymire,  3 
O.  C.  C.  209. 

8716.  An  authenticated  transcript  of  a  com- 
plete Knal  record,  was  tiled  with  the  petition  in 
error,  and  the  clerk  on  his  own  motion  placed 
the  original  papers  and  pleadings  among  the 
files,  without  indorsing  thereon  additional  file 
marks :  held,  there  was  no  error  sufficient  to 
dismiss  the  petition.  Nimmons  v.  Westfall,  33 
O.  S.  213. 

8718.  [51  V.  57.  §519;  S.  &  C.  1104]  Amended 
February  7,  I8S5,  82  v.  37;  in  the  second  and 
third  lines,  "court  of  common  pleas,  superior 
court,  or  district  court,"  changed  to  "common 
pleas  court  or  circuit  court." 

Bond  for  prosecution  of  writ  of  error  is  good,  if 
conditioned  substantially  as  required  by  stat- 
ute, although  the  terms  are  not  exactly  fol- 
lowed. Gardener  v.  Woodyear,  1  0.  170.  Bond 
is  not  required  to  be  Bled  before  issuing  of  the 
writ  and  only  needs  to  be  filed  when  designed 
to  operate  as  a  supersedeas.  Barker  v.  Cory,  15 
O.  9.  Under  subdivision  3,  hereof,  common 
pleas  may  fix  amount.  Gurney  v.  Gurney,  38 
O.  S.  658.  A  proceeding  to  reverse  a  judgment 
directing  the  sale  of  real  estate,  will  not  operate 
to  stay  execution  unless  the  undertaking  con- 
forms to  subdivision  3;  conformity  to  the  first 
subdivision  is  not  sufficient.  Bear  v.  Book- 
miller.  3  O  C.  C.  484. 

Bond  under  §  6722  does  not  authorize  proceed- 
ings against  sureties  under  this  section. 
Young  V.  Spencer,  2  O.  C.  C.  459. 

6722.  In  an  action  on  a  restitution  bond  exe- 
cuted under  this  section,  the  claim  on  which 
the  original  action  was  brought  can  not  be 
made  an  available  set-off.  Bickett  v.  Garner, 
31  0.  S.  28.  See  Young  t>.  Spencer.  2  0.  C.  C. 
4')9,  above. 

6723.  [51  v.  57,  §  523;  S.  &  C.  1106.]  Amended 
April  14,  1886,83  v.  75;  "a  married  woman" 
omitted,  and  other  changes.  Amended  March 
28,  1889,  86  v.  167. 

Time  is  counted  from  the  day  on  which  the  de- 
cree is  pronounced  and  not  from  the  first  day 
of  the  term.    Nolan  o.   Urmston,  17  0.  170. 


All  parties  must  be  brought  in  within  the 
limited  time,  or  the  court  can  not  revise  or 
^odifv  any  part  of  it.  Smetters  v.  Kainey,  14 
O.  .S.  287;  Burke  v.  Taylor,  45  O.  S.  444;  Abair 
V.  Bank,  3  O.  C.  C.  29U.  As  to  limitations  in 
criminal  cases.  Blackburn  v.  State,  22  O.  .S. 
581.  To  bring  a  party  within  the  saving  clause 
of  this  section,  the  disability  must  have  existed 
at  the  time  of  the  rendition  of  the  decree. 
Hinde  v.  Whitney,31  0.  S.  53.  Proceedings  to 
modify  judgment  of  supreme  court  (see  §  53")7) 
must  be  commenced  within  three  years. 
Corry  v.  Campbell,  34  0.  S.  204.  Fhcts  as  to 
saving  clause,  averred.  Piatt  v.  Sinton.  35  0. 
S.  282;  Carpenter  v.  Canal  Co.,  35  O.  H.  307. 
When  former  dismissal  is  a  bar.  R.  R.  Co.  v. 
Belt,  36  O.  S.  93.  Action  not  commenced  un- 
til petition  filed,  and  appearance  effected. 
Bowen  v,  Bowen,  36  O.  S.  312.  See  Lafferty  v. 
Sbinn,  38  O  .S.  46.  Death  does  not  stop  time 
running.  Bartlow  v.  Kinnard,  3H  0.  373.  See 
Moore  v.  Chittenden,  39  0.  .S.  .iC3.  Fartiescan 
not  waive  limitations;  estopped,  when;  juris- 
diction on  error.  King  v.  Penn,  43  0.  S.  57. 
When  error  in  proceedings,  etc  ,  of  guardians, 
etc.,  will  lie.  Arrowsmith  v.  Gleason,  1  0.  C. 
C.  345.  A  defendant  against  whom  a  judg- 
ment has  V»een  rendered  on  a  cross-petition, 
must  file  his  cross-petition  in  error  within  two 
vears.     Mannix  v.  Purcell,  46  O.  S.  102. 

6726.  See  R.  R.  Co.  v.  Duckworth,  2  0.  C.  C. 
518,  under  §  6709,  above. 

6726.  [67  V.  115,  §526.]  Amended  February  7, 
1885,  82  v.  38;  "district"  changed  to  "circuit" 
is  the  only  material  change. 

The  supreme  court  will  remand  a  case  that  comes 
into  it  by  reservation  in  the  district  court  when 
it  does  not  appear  what  judgment  was  rendered 
below,  or  how  the  case  was  removed  to  the  dis- 
trict court,  whether  by  appeal  or  writ  of  error. 
Young  V.  Schenck,  6  O.  S.  110.  When  judg- 
ment is  reversed,  because  the  court  refused  a 
new  trial,  asked  because  verdict  was  contrary 
to  the  evidence,  the  court  can  not  render 
judgment  on  the  evidence,  but  can  only  set 
aside  the  verdict  and  remand  for  a  new  trial. 
Stivers  v.  Borden,  20  O.  S.  232  When  a  judg- 
ment is  reversed,  as  a  general  rule  the  plaintiff 
in  error  is  entitled  to  a  judgment  of  restitution 
for  all  that  he  lost  by  reason  of  the  judgment. 
Bickett  V.  Garner,  31  0.  .S.  28.  Construed.  R. 
R.  Co.  V.  Himrod  Furnace  Co.,  37  O.  S.  434. 
Appellate  court  may  render  judgment.  Wag- 
ner V.  R.  R.  Co..  38  O.  S.  32.  Judgment  effect- 
ive notwithstanding  death  of  plaintiff.  Will- 
iams V.  Englebrecht,  38  0.  S.  96.  Discretion 
of  supreme  court.  Neil  v.  Neil,  .38  O.  S.  5.58. 
See  Beaver  v.  Beardmore,  40  ().  .S.  "0.  District 
court  must  enforce  judgment.  ITulett  v.  Fair- 
banks, 41  O.  S.  401.  Judgment  of  reversal  not 
a  final  judgment.  BoUes  v.  Stockman,  42  0.  S. 
445. 

6730.  [51  v.  57,  g  608 ;  S.  &  C.  1 135.]  Amended 
February  7,  188.5,  82  v.  38;  "district"  changed 


to 
6733. 


circuit. 
Defendant,  by  filing  petition  in  error, 
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sabmits  to  jurisdiction  of  court,  and  cause  may 
be  set  (or  trial,  etc.,  against  hu  consent. 
Adams  Express  Co.  v.  St.  Jolin,  17  0.  S.  641. 
Judgment  not  in  .accordance  with  verdict, 
court  mav  reverse  in  toto.  Faucett  v.  Meeker, 
.SI  O.  S.  034. 

6738.  [4'J  V.  26  8  1;  S.  &  C.  11 12  J  Amended 
Kfbruary  7,  1^85,  82  v.  38;  "district"  changed 
to  "circuit." 

6740.  [53  V.  178.  g  4;  S.  &  C.  1152.]  Amended 
hVln-uuy  7,  18S.5,  82  v.  38;  "district"  changed 
to  "  eiroiiit." 

Chap.  2  (gg  6741-6759).  May  be  reviewed ;  con- 
strued, how,  etc.  IState  v.  Ottinger,  43  O.  S. 
4'>7.  Pleadings  in,  etc.  State  v.  Uawes,  43  0. 
S.  16, -.'4. 

6711.  Rule  npon  court  of  common  pleas  to  show 
cau.se  why  m  tiid  imus  xhould  not  issue  to  sign 
a  particiil  ir  bill  of  exceptions  will  be  dis- 
charjied,  if  it  be  shown  that  said  bill  does  not 
correctly  state  the  facts  of  the  case.  State  v. 
Toild,  4  O.  3)1.  A  lawful  discretion  vested  in 
r.n  individual  officer  or  corporation  can  not  be 
destroyed  or  limited  by  mandamus  and  before 
the  writ  will  issue  a  plain  dereliction  of  duty 
mu.it  be  establi.shed.  Ex  parte  Black,  1  O.  S. 
30.  See  also  RoUersville  and  Portage  Free 
Tp'k.v.  Sandusky  Co.,  1  O.  S.  149  Jlandamus 
will  lie  to  compel  a  .school  board  to  pay  money 
raised  for  payment  of  bonds  and  to  levy  tax  to 
complete  payment.  .State  v.  Board,  27  O.  S.  96. 
Where  a  specitic  duty  is  enjoined  by  law  to  be 
performed  in  a  specific  manner,  and  not  involv- 
ing judicial  diicretion,  it  may  be  compelled  by 
mandamus.  Commissioners  v.  Hunt,  33  O.  S. 
169. 

Construed.  Dalton  v.  .State  ex  rel.  Richardson. 
43  0.  S.  653.  Official  discretion  not  controlled 
by  mandamus.  Stnte  v.  Moore,  42  O.  S.  Iii3; 
State  V.  R.  R.  Co.,  35  0.  S.  1.54.  Relator  must 
show  clear  legal  right  in  himself.  Ross  v.  Board 
of  Education,  42  O.  S.  374.  When  mandamus 
will  lie  against  a  canvassing  board.  State  v. 
Dalton,  1  0.  C.  C  1 19.  1 19.  142,  etc.  See  Saun- 
ders V.  State,  2  O.  C.  C.  475.  Mandamus  will 
not  lie  to  compel  a  general  course  of  official 
conduct;  it  will  not  lie  lo  compel  the  chief  of 
police  to  perf  »rm  his  duty,  as  there  is  an  nde- 
quate  remedy  at  law.  State  v.  Murphy,  3  0.  C. 
C.  312.  When  mandamus  will  not  lie  to  com- 
pel board  to  accept  bid.  Hu«sey  v.  Cincinnati. 
3  O.  C.  C.  542.  Mandamus  will  lie  to  compel  the 
clerk  to  issue  execution  upon  a  legal  demand. 
State  V.  E  iger,  3  O.  C.  C.  S^'l. 

For  further  decisions,  see  under  g  6744  et  seq.,  of 
this  chapter. 

6742.  [51  v.  57.  g569;  S.&C.  ll-:4.]  Amended 
April  15.  1-iSO,  77  v.  265.  Amended  February 
7,  1S85,  82  v.  38.     Materially  changed. 

See  State  «.  Dalton,  I  O.  C.  C.  119,  J  39,  142,  etc., 
above. 

6743.  In  mandamus,  the  petition  is  the  plead- 
injr,  and  may  be  required  to  be  made  more 
<le!inite  and  certain.  State  v.  Dalton,  I  O.  C. 
C.  119. 

6744.  What  is  adequate  remedy.    State  v.  Staley, 


38  O.  S.  259.  When  will  not  lie.  Freon  v.  Cv 
riaee  Co.,  42  O.  S.  30  And  see  State  v.  Dalton, 
1  O:  C.  C.  119, 139,  142.  etc.,  §§  6741,6743.  above. 
Mandamus  will  not  i.-<sue  on  the  infornution  of 
a  private  citizen  to  enforce  a  purely  public  duty. 
Mandamus  will  not  lie  to  compel  the  chief  ot 
police  to  enforce  the  law,  there  being  an  ade 
quate  remedy  at  law.  State  v.  Murphy,  3  O.  C. 
C.  332. 

6745.  Error  will  not  lie  for  refusal  to  allow  al- 
ternative writ.    State  v.  Cappeller,  37  O.  .S.  121. . 
Peremptory  writ.     Banks  t>.  DeWitt,  42  O  S. 
263.     See  Stote  v.  Dalton,  1  O.  C.  C.  1 19,  §  6743, 
above. 

6746,  6747.  See  Stote  v.  Dalton,  1  O.  C.  C.  119, 
g  6743,  above. 

67al,  6752.  Kflfect  of  pleadings.  State  v.  Hawes, 
43  O.  S.  16,  20. 

6760.'  Judgment  of  ouster  without  passingupon 
the  rights  of  claimant.  Gano  v.  State,  lu  0. 
S.  237.  The  title  of  officers  of  a  corporation 
de  facto  can  only  be  tried  br  quo  warranta 
Presb.  Soc.  v.  Smithers,  12  O.  S.  248. 

On  a  judement  of  ouster  in  quo  warranto  the 
court  will  not  adjudge  in  favor  of  a  claimant 
whose  election  is  in  process  of  regular  contest 
State  V.  Taylor,  15  0.  S.  137.  In  quo  warranto 
against  a  corporation,  where  it  has  aascmed 
franchises  not  granted,  and  its  certificate  of  in- 
corporation does  not  comply  with  the  statute, 
the  court  in  the  exercise  of  its  discretion  will 
oust  it  of  its  franchise.  Stote  v.  Association,  S9 
O.  S.  399. 

See  Slate  v.  Vanderbilt,  37  O.  .S.  590;  State  ». 
Fosdick,  1 0.  C.  C.  265.  Presidency  of  city  coun- 
cil is  a  public  office.  Stote  v.  A  nderson.  45  O.  S. 
196. 

8761.  G36  V.  68,  g  8;  S.  &  C.  1266.]  Amended 
March  9,  1881,  78  v.  43;  par.  4  naaterially 
changed;  "non-user,"  in  par.  2,  changed  to 
"  non-uses.'.' 

6762.  Judgesof  tbesupremecourtin  their  private 
capacity  nave  no  power  to  direct  proceedings 
in  the  nature  of  quo  warranto.  Ohio  R.  R  r. 
State,  10  O.  360.  Attorney-general  may  bring 
suit  on  his  own  relation.  State  v.  Anderson, 
45  O.  S,  196. 

6763.  See  State  v.  Anderson.  45  0.  S.  196. 
6764  to  6766.    Petition  on  behalf  of  stote  need 

not  give  name  of  defendant.    Stote  v.  Hein- 

miller.  38  O.  S.  101. 
6768.     [30  V.  68,  g  1 ;  50  v.  267,  g  13:  S.  &  C  89, 

1264]     Amende*!  February  7,  l88-'>,  82  v.  33; 

"district"   changed  to  "circuit"  is   the  only 

m  iterial  change. 
6774.    Quo  warranto,  effect  on  prior  acts.    See 

Perun  V.  Cleveland,  43  O.  S.  481. 
6781.    Discretion  of  court  as  to  extent  of  ouster. 

.•<tate  V.  Buildina  Ass..  3.i  O.  S.  25a 
6797.     [33  V.  33.  g  41 ;  39  v.  l.l.  g  25;  S.  A  C.  417, 

547.]     Amended  March  31,  1881,  78  v.  90;  ma- 

teriallv  changed. 
6801a,  6801b.     Passed  April  19, 1883.  SO  v.  22% 

221 ;   provide  for  sentence   to  work-house  in 

counties  or  municipalities  not  having  work- 
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house,  etc.  Amended  March  26,  1884,  81  v. 
84;  materially  changed. 

68010.  Passed  April  19,  1883,  80  v.  221;  pro- 
vides for  sentence  to  woi'^c-house  in  counties  or 
municipalities  not  having  work-htmses,  etc. 

6804.  Presence  alone,  in  the  absence  ot  proof  of 
conspiracy,  may  not  make  one  an  abettor;  an 
aider  or  abettor  may  be  tried  and  convicted  for 
an  offense,  although  the  principal  had  been 
previously  convicted  of  a  less  offense.  Goins 
V.  State.  46  0.  S.  000  If  the  indictment  of  the 
principal  contains  all  the  necessary  averments. 
It  is  not  necesisary  to  allege  intent  against  the 
aider  or  abettor.  Hutelling  v.  State,  3  O.  C.  C. 
630. 

6808.  What  a  sufficient  indictment.  Price  v. 
Stsite,  3-5  0.  S.  601.  Error  in  charge  of  court. 
Dresback  v.  State,  38  0.  S.  36.i.  Abettors  to 
robbery  guiltv  of  murder,  when.  Stevens  v. 
State,  42  O.  S.  150.    See  also  under  §  7216. 

8810.  For  decisions,  etc.,  see  g§  6808,  72 1 7,  here- 
in, and  in  Revised  Statutes. 

681L  What  constitutes  "manslaughter."  Wil- 
liamson V.  State.  2  O.  C.  C.  292.  See  also  under 
§3  6808,  7217,  herein,  and  in  Revised  Statutes. 

6815.  As  to  indictments,  charge  to  jury,  etc.,  in 
trial  for  committing  an  abortion.  See  Tabler 
V.  State,  34  O.  S.  127.  Dying  declarations  of 
woman  inadmissible  against  one  indicted  for 
using  instruments  upon  her  person  to  cause 
abortion,  etc.     .State  v.  Harper,  35  O.  .S.  78. 

6816.  [-2  V.  93,  g§  4,  5.]  Amended  March  8, 
1887,  b4  V.  65. 

Section  7297,  dispensing  with  emissio  seminis, 
does  not  relate  to  capacity;  capacity  must  be 
proven,  when;  an  infant  is  incapable  of  com- 
mitting rape  before  the  age  of  puberty.  Hilta- 
biddle  v.  State,  35  0.  S.  52.  Declarations  of 
female.being  an  inbecile,  and  so  incompetent 
as  witness,  are  inadmissible.  Ilornbeck  v.  State. 
35  O.  S.  277.  Evidence;  declarations  of  injured 
party.    Dunn  v.  State,  45  0.  S.  249. 

6817.  These  are  two  distinct  offenses,  and  in 
charging  the  latter  it  is  essential  that  the  per- 
son upon  whom  the  crime  is  charged  to  have 
been  committed,  is  neither  the  daughter  nor 
sister  of  the  prisoner.  Howard  v.  State,  11  O. 
S.  328. 

6818.  [33  V.  33,  §  15;  S.  &  C.  406.]  Amended 
March  5,  1883,  80  v.  38;  materially  changed. 

An  indictment  for  robl>ery  must  contain  a  sub- 
stantial averment  of  the  intent  to  steal  or 
rob  and  this  is  not  sufficiently  averred  by  the 
words,  "  feloniously  did  seize,  take  and  carry 
away."  Matthews' w  .State,  4  0.  S.  539.  Vio- 
lence must  be  concomitant  with  the  taking, 
n.inson  V.  State.  4i  0.  .S.  376. 

6819.  [33v.  33,  §23;  .S.  &.  C  411  ]  Amended 
March  9,  1881,  78  v.  43;  material  matter  in- 
serted. 

Indictment  sufficient.  Ridenour  v.  State,  38  0.  S. 
272. 

6820.  Competent  to  prove  genernl  reputation 
of  prosecuting  witness,  when.  Upthegrove  v. 
State,  37  0.  S.  662.  What  a  sufficient  indict- 
ment and  evidence.    Ridenour  v.  State,  38  0. 


S.  272.  Under  this  section  no  indictment 
"  with  intent  to  wound."  Barber  v.  State,  39 
O.  S.  660  Discharge  of  jury ;  what  offense 
still  liable  for.  Mitchell  v.  Stote,  42  O.  S.  383. 
What  must  be  averred  and  proved  in  order  to 
convict     Fastbinder  v.  State,  42  O.  S.  341. 

682L  Indictment  under  this  section  will  sup- 
port conviction  for  assault  and  battery.  Han- 
son V.  State,  43  0.  S.  376. 

See  also  under  §  6816. 

6822.  "Injuries,"  as  used  in  this  section,  does 
not  mean  death.  Williamson  v.  State,  2  0.  C. 
C.  292. 

6823.  One  who  incites  or  procures  another  to 
commit  an  assault,  though  not  present  at  its 
commission,  nor  otherwise  participating  there- 
in, may  be  indicted  and  punished  as  a  prin- 
cipal. Baker  v.  State,  12  O.  S.  214.  An  in- 
dictment against  A,  for  assault  and  battery  up- 
on B,  is  not  sustained  by  evidence  that  A  as- 
saulted and  beat  B  in  a  fight  at  fisticuffs  by 
agreement  between  them.  Champer  v.  State, 
14  <).  S.  437.  An  assault  and  battery  and  au 
affray  are  distinct  offenses  under  the  stat- 
ute, lb.  A  person  assaulted  may  employ  suf- 
ficient force  to  repel  the  assailant,  but  can  not, 
without  necessity,  use  a  deadly  weapon  for 
that  purpose.  Stewart  v.  State,  1  0.  S.  66.  See 
also,  notes  under  §§  6818,  6808,  6821,  7316. 
Twice  in  jeopardy;  see  §  6820,  above.  Mitchell 
V.  State,  42  O.  S.  383. 

6824.  [65  V.  87.  §  I;  S.  &  S.  275.1  Amended 
April  15,  1882,79  V,  132;    materially   changed. 

6825.  Intent  to  unlawfully  detain  or  conceal 
essential.     Mayo  v.  State,  43  O.  S.  567. 

6828.  [64v.  69,  §26;  S.  &  S.  279.]  Amended 
April  11,  1882.  79  v.  84;  material  matter  in- 
serted. 

What  amounts  to  libel.  State  v.  Smiley,  37  O.  S. 
30. 

6830.  Sufficiency  of  indictment.  Elliott  v.  State, 
36  0.  S.  318. 

Chap.  4  (§§  6831-6885).  Supplemental  sections 
(§§  68.60a-6860d)  passed  April  12.  1881,  78  v. 
440,  but  not  enrolled,  signed,  or  filed,  provided 
against  unlawfully  destroying  or  carrying  away 
timber.  Sections  of  the  same  or  similnr  im- 
port, butdifferently  numbered  (§§  6880^i-6880d), 
were  enacted  March  13,  1882,  79  v.  38,  and  are 
now  in  force. 

8831.  [33  v.  3'.,  §8  12,  13 ;  60  v.  85,  §§  1.  2;  06  v. 
122,  g  I;  S.  &  C.  406;  S.  &  S.  267,  268.] 
Amended  April  14,  1x86,  83  v.  81;  mnterially 
changed.     Amended  .January  15,  18.s9,  86  v  3. 

Procuring  another  to  burn  a  warehou.se,  the 
property  of  a  third  person,  by  a  person  in  pos- 
session, held  to  be  an  offense  within  §g  12  and 
36  of  the  crimes  act  of  18^5.  Allen  v.  State, 
10  O.  S.  287.  A  house  used  exclusively  for 
storing  goods  is  a  warehouse,  although  the 
building  had  been  constructed  and  formerly 
used  for  another  purpose.  Allen  v.  State,  10  0. 
S.  287;  Thalls  v.  State,  21  O.  S.  233.  So,  if 
used  alone  for  storing  the  tenant's  goods. 
Allen  ».  State,  10  O.  S.  287. 

6833.    An  indictment  for  burning  "stacks  of 
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wheat "  is  not  supported  by  evidence  of  burn- 
ing  "shocks  of  wheat."  Denbow  v.  State,  18 
O.  11. 

6835.     [69  V.   10.  8   14.]     Amended  April  27, 

/    1885,  82  V.  161 ;  material  matter  inserted. 

"  Store-room  "  not  a  "  store-house."  Uagar  v. 
■State,  35  O.  S.  268.  Erroneous  charge  to  jury. 
State  V.  Beal,  3T  O.  S.  108,  What  a  "  barn  " 
within  meaning  hereof.  Barnett  v.  State,  38 
O.  S.  7.  Insufficient  indictment.  Davis  v. 
State,  38  0.  S.  505. 

^836.  [33  V.  33,  §  16;  S.  &  C.  407.]  Amended 
February  17,  1881,  78  v.  28;  materially  changed. 

6841  [55  V.  44,  g  15;  S.  &  C.  1610.]  Amended 
March  6, 1883,  80  v.  43;  materially  changed. 

As  to  what  constitutes  a  loan,  etc.  State  v. 
Buttles,  3  0.  S.  309.  The  remedy  to  the  in- 
jured party  herein  provided  is  exclusive  of  a 
civil  action  for  the  same  offense.  Commission- 
ers V.  Bank,  32  O.  S.  194.  As  to  mixing  pub- 
lic funds  with  )i:ii'tnership  property,  etc.  Davis 
V.  Gelhaus,  44  O.  .S.  69. 

6842  [55  v    84.  g  20;  66  v.  29,  §  1 ;  73  v.  31, 
22;  7:i  v.  86,  g  2l;  S.  &  C.  240.]    Amende 
April  18.  l8Sl,78v.  186.     Amended   April   17, 
18S5  82  V.  140     Amended  February  25,   1886, 
83  V  23      Materially  changed. 

An  agent  and  cashier  of  an  unincorporated 
banking  association,  who  fraudulently  converts 
its  property,  is  guilty  of  embezzlement,  although 
he  is  one  of  the  share-holders.  State  v.  Kus- 
niok.  45  O.  S.  535. 

8845.  [42  V.  49  8  7 ;  50  v.  132,  8  3;  71  v.  66,  g  1 ; 
8.  &  C.  421,  423. J     Amended  January  25,  1881, 

.    78  v.  15;  material  matter  inserted. 

6856.  As  to  laying  the  property  in  husband  or 
wife.  Pratt  v.  State,  35  O.  S.  514.  Manure 
A  subject  of  larceny.  Ball  v.  White,  39  O.  S. 
650.  In  the  absence  of  direct  evidence,  some- 
thing more  than  possession  and  control  of 
stolen  properly  is  necessary  to  warrant  con- 
viction.    McGuire  v.  State,  3  O.  C.  C.  551. 

£6856-1]  et  seq..  Where  a  greater  punishment 
may  be  inflicted  on  a  conviction  for  a  subse- 
quent offense,  the  fact  that  the  oflFense  charged 
is  a  subsequent  offense  must  be  averred  in  the 
indictment  in  order  to  justify  the  increaspd 
punishment.    Larney  v.  Cleveland,  34  O.'S.  599. 

6857.  In  prosecution  for  concealing  a  horse 
thief,  it  is  not  competent  for  the  prosecutor  to 
prove  the  confessions  of  the  alleged  horse 
thief,  in  the  presence  of  the  defendant,  to  es- 
tablish the  fact  that  a  horse  was  stolen.  Mor- 
rison V.  State,  5  O.  438. 

6860.  6860a-686  .d,  passed  April  12,  1881,  78  v. 
440,  but  not  enrolled,  signed,  etc..  provided 
against  unlawful  destruction  or  carrying  away 
of  timber.  Sections  of  similar  import,  but 
numbered  68,S0a,  etc.,  were  enacted  March  13, 
18S2,  79  V.  38,  and  are  now  in  force. 

6861.  [60  V.  17,  g  1 ;  74  V.  252,  g  28;  S.  &  S.  26=!.] 
Amended  April  9,  1885,  82  v.  119;  materially 
changed.     Amended  March  12,  1887,  84  v.  81. 

6862.  [76  V.  11,  g  1.]  Amended  April  10,  18S4, 
81  V.  125;  made  to  applv  to  stesira  vessels,  etc. 
Amended  March  12,  1887,  84  v.  81. 


The  offense  described  herein  is  a  felony.  Stat« 
V.  Hamilton,  3  O.  C.  C.  10.  See  Dillon  e.  State 
38  O.  S.  586. 

6871.  [71  V.  21,  g  15.]  Amended  April  8.  1881, 
78  v.  115.  Amended  May  1,  1885,  82  v.  206. 
Amended  Mav  17,  1886,  83  v.  183.  Amended 
April  1 1,  1888,"85  V.  187.  Amended  April  15, 
1889,  80  v.  301. 

6880a  to  6880d.  Passed  March  13.  1882,  79  v 
38,  and  of  the  same  or  similar  import  as  gg 
6860a  to  6860d  in  78  v.  440,  which  see  above, 
provide  against  the  unlawful  cutting  or  carry- 
ing away  of  timber. 

6884  [71  V.  105,  gg  2,  3.]  Amended  April  9. 
1880,  77  V.  145.  Amended  April  15,  1882,  79 
V.  131.    Materially  changed. 

6890.  [29  V.  144,  g  17;  S.  &  C.  430.]  Amended 
April  14,  1884,  81  v.  203;  materially  changed. 
Amended  April  12. 1888,  85  v.  204. 

6897.  Oath  administered  by  notary  under  gg 
5601-5613,  perjury  will  not  lie  for.  Stat«  v. 
Jackson,  36  O  >S.  281.  What  constitutes ;  what 
sufficient  indictment.  Dilcher  v.  State,  39  O. 
S.  130;  s.  c,  42  0.  S.  173.  Oath  administered 
by  deputy  clerk  holding  over  time;  perjury 
will  not  lie.    Straight  v.  State,  39  O.  &  496. 

6900.  Sufficient  indictment;  offense  consists 
in  what.     Watson  v.  State,  39  O.  S.  123. 

6901.  [76  V.  23.  g  1.]  Amended  April  3,  1884, 
81  V.  101;  last  line  materially  changed. 

Necessary  averments  and  proof.  Fribly  v.  State, 
42  O.  S.  205. 

6902.  [62  V.  109,  g  1 ;  68  v.  9,  g  35 ;  S.  &  S.  287.] 
Amended  March  16,  1887,  84  v.  91. 

6908.  The  owner  of  lands  resisting  the  enter- 
ing of  a  supervisor  of  roads  upon  bis  lands, 
under  section  4715,  is  not  guilty  of  resisting  an 
officer  within  the  meaning  hereof.  Hender- 
shot  V.  State,  44  0.  S.  208. 

6909,  6910.  Section  6915  does  not  provide  pun- 
ishment for  commissioners  found  guilty  of  vio- 
lating provisions  of  gg  6909,  6910,  6913;  but 
these  sections  themselves  provide  for  the  same. 
Hatch  V.  St.  Clair,  2  O.  C.  C.  163. 

6913.  See  Hatch  v.  St.  Clair,  2  0.  C.  C.  163;  83 
6909,  6910,  above. 

6915.  See  Hatch  v.  St.  Clair,  2  0.  C.  C.  163;  gg 
6909,  6910,  above. 

6921.  Obstruction  of  highway  by  felling  a  tree, 
with  consent  of  owner  of  adjoining  land. 
Nagle  V.  Brown,  37  O.  S.  7.  Right  of  land- 
owner to  build  embankment  along  stream  to 
protect  his  land.  Crawford  v.  Rambo,  44  O.  S. 
279. 

6923!  [63  V.  102,  g  1 ;  30  v.  22,  g  3;  S.  A  C.  878; 
S.  &  S.  500.]  Amended  April  14,  1888,  85  v. 
268. 

6925.  [73  V.  87,  g  1.]  Amended  April  16,  1888, 
8')  V.  28t;. 

6929.  [49  V.  105,  g  1 ;  S.  &  C.  435]  Amended 
May  18,  1886,  83  v.  195;  materially  changed. 

See  Kahn  v.  Walton,  46  0.  S   195. 

6933.  In  85  v.  99,  g  2,  this  section  is  in  terms 
repealed ;  but  the  act  is  amendatory  of  section 
5933.  and  the  sectioii  repealed  undoubtedly 
should  be  5933,  and  not  6933. 


44 


Digitized  by 


Google^ 


RELATING   TO   THE    REVISEI>   STATUTES. 


For  kindred  provisions,  see  J§  4269-4276. 

6934.  For  kindred  provisions,  see  gg  4269- 
4276. 

As  to  sufficiency  of  information.  Davis  v.  State, 
32  O.  S.  24. 

6934b,  6934e,  6934d.  Passed  May  4,  1885,  82 
V.  254,  provided  against  stock  gambling,  etc. 
Repealed  February  7.  1889,  86  v.  12,  15.  "  Mar- 
ginV'  "  futures,"  etc.,  in  grain,  stock,  petro- 
leum, wool,  provisions,  etc.,  are  gambling  con- 
tracts. 

6933  to  6937.  For  kindred  provisions,  see  §§ 
4269-4276,  Revised  Statutes. 

6938.  For  kindred  provisions,  see  gg  4269-4276, 
Revised  Statutes. 

Names  of  persons  with  whom  defendant  played 
need  not  be  given  in  an  indictment.-  Roberts 
V.  State,  32  O.  S.  171.  A  contract  for  the  sale 
of  property  on  certain  terms,  held  to  be  a 
Wilder.     Ijucas  v.  Harper,  24  O.  S.  328. 

6939.  For  kindred  provisions,  see  gg  4269-4270, 
Revised  Statutes. 

Sep  under  ri938,  above.  ^ 

[6939-2]  to  [6939-6].  On  February  7,  1889, 
86  V.  12,  an  act  was  passed  entitled  "  an  act  to 
suppress  bucket-shops  and  gambling  in  stocks, 
bonds,  petroleum,  cotton,  grain,  provisions,  and 
other  produce."  Sections  1  to  5  are  given  as 
|g  [6939-2]  to  [69.59-6];  section  6  is:  'That 
the  act  entitled  '  an  act  to  prevent  gambling 
in  grain,  stock-i,  petroleum,  wool,  and  pro- 
visions,' passed  May  4,  1885  (82  v.,  pp.  254, 
255),  and  numbered  sections  69341>,  6934c, 
6934d,  be  and  the  same  is  hereby  repealed. 
This  act  shall  take  effect  and  be  in  force  from 
its  passage." 

Contracts  for  future  delivery  are  valid  if  the  par- 
ties intend  the  properly  to  be  delivered  and 
paid  for;  but  when  the  intention  is  to  speculate 
upon  the  rise  and  fall  of  the  market,  and  the 
property  is  not  to  be  delivered,  the  transaction 
is  void;  the  broker,  with  knowledge,  is  a  parti- 
ceps  criminis.     Kahn  v.  Walton,  46  O.  S.  195. 

6941.  [52  v.  153,  gg  1,  2, 3,  8;  S.  &  C.  1431, 
1433.1  Provided  us  to  selling  liquor  to  be 
drank  where  sold.  Amended  March  9,  1880. 
77  V.  58.  Repealed  April  17,  1883,  80  v.  161. 
167,  §  11.  Repealed  May  14, 1886,  83  v.  157, 161; 
see  g  8904 

The  time  of  the  alleged  oflfense  under  these  sec- 
tions is  immaterial.  Koch  v.  State,  32  O.  S. 
353.  As  to  knowledge  of  defendant  of  the 
character  of  the  liquorsold.  Farrell  v.  State,  32 
O.  S.  456.  Bar  to  action,  former  conviction, 
etc.  Gormley  v.  State,  37  O.  S.  120.  Sufficient 
indictment.  Oshe  v.  State,  37  O.  S.  494.  Sec 
State  V.  Hipp,  38  O.  S.  199.  "Dow  Law"  (gg 
8892  et  seq.)  repeals  part  of.  Anderson  v. 
Brewster,  44  O.  S.  576.  587. 

6942.  "Keeper"  includes  not  only  the  owner 
of  the  room,  but  any  one  who  has  the  posses- 
sion of  both  the  room  and  the  liquors,  which,^ 
with  the  unlawful  business,  are  under  his  care' 
and  subject  to  bis  management  and  control. 
The  order  to  abate  such  place  as  a  nuisance  is 
not  directed  to  any  officer,  but  to  the  person 


convicted,  and  may  be  enforced  by  attacbtnetit 
for  contempt  of  court.  Schultz  v.  State,  32  O.  S. 
276.  It  is  not  necessary  to  show  that  the  nui- 
sance existed  ut  the  time  proceedings  were  com- 
menced; it  is  sufficient  to  show  .that  it  existed 
at  some  time  during  the  period  named  in  the 
indictment.  Clinton  v.  State,  33  O.  S.  27.  Former 
convictions;  indictment,  etc.  Gormley  w.  State, 
37  O.  S.  120.  Constitutional  offense  is  "  keep- 
ing of  a  place,"  etc.  Oshe  v,  State,  37  O.  S.  494, 
See  State  v.  Hipp,  38  O.  S.  199.  Kxcepting  do- 
mestic liquors  not  a  violation  of  U.  S.  constitu- 
tion. McGuire  v.  Stat^,  42  O.  K.  550. 
6944.  [29v.  I61,§2;  S.  &.  C.  44S].  Provided 
as  to  selling  liquor  on  Sunday.  Amended 
April  9,  1881,  78  v.  126.  Amended  April  15, 
1882,  79  v.  128;  materiallv  changed.  Repealed 
April  17,  1883,  80  v.  167, "g  9.     Repealed  April 

14,  18S4,  81  V.  204,  g  9;  but  those  Itws  were  de- 
clared unconstitutional.  See'  under  g  ts892  et 
seq. 

No  exception  in  favor  of  travelers.    Piqua  v.  Zii* 

merlin,     35  0.  S.  507.    See  State  v.  Hipp,  38  O. 

S.  199. 
6946.    [58  V.  91,  a  1 ;  S.  &  S.  288].     Amended 

March  16,  1880,  77  v.  64;    materially  changed. 

Amended  February  22,  1888,  85  v.  30.     Cited  in 

State  v.  Hipp,  38  O.  S.  199. 
6946.     [71  v.  82,  g  1 ;  53  v.  141,  g  3;   S.  &  C.  68.J 

Amended  M.ay  2,  1885.  82  v.  222.     Amended 

March   II,  1887.  8+  v.  70.     .-Vmended  February 

15,  18^8,  85  V.  19.  Thi<  section  as  amended,  82 
V.  223,  was  not  in  conflict  with  the  constitution, 
and  was  a  valid  law.  Heck  v.  State,  44  0.  J%> 
536. 

6948.  Cited  in  Piqua  v.  Zimmerlin,  35  O.  S. 
507;  State  v.  Hipp,  38  O.  S.  199. 

695L  [72  V.  129,  gg  1 ,  2, 4,  5,  6,  8, 22.]  Amend!- 
ed  April  15,  IS81,  78  v.  134;  proviso  added  di- 
recting to  whom  fines  shall  be  paid. 

6957.  Violation  of  this  section  may  be  shown  to 
prove  negligence.  Davis  v.  Guarnieri,  45  0.  S¥, 
470. 

6960.  [71  V.  147,  148,  gg  1,  3.1  Amended  April 
!'.»,  1883,  80  V.  189.  (No  repeal.)  Amended 
May  17,  1886,  83  v.  188.     Materially  changed. 

6961.  [73  V.  216,  g  2;  71  V.  148,  g. 3.]  Amended 
April  3,  1883,  80  v.  93.  Amended  Mav  4,  1885, 
82  V.  238.  Amended  May  17,  1886,  83  v.  188. 
Amended  March  21,  1887,84  v.  168.  Amended 
April  16,  1888,  s5  v.  322. 

6963.  [73  V.  1 19,  g  7 ;  76  v.  19,  g  30.1  Amended 
March  15,  1883,  80  v.  59;    materially  changed. 

6964.  [71  v.  149,  gg  8,  9  ]  Amended  April  19, 
18sl,  7S  v.  197.  Amended  April  6,  1882,  79  v. 
74.     Materiallv   changed. 

6966.     [73  V.  23,  g  1]    Amended  April  3,  188S, 

80  v.  94.     Amende<l  May  17,1880,  8i  v.    18a 

.^laterially  changed. 
6986.     [71  V.  149,  g  6;  73  v.  217,  g  5;  76  v.  23.  f 

33]     Amended    March    26,    18>0,    77    v.    84. 

Amended  April  3,  1883,  80  v.   94.     Materially 

changed. 
An  offense,  though  in  channel  of  navigable  river. 

State  t>.  Shannon,  36  O.  S.  423. 
6968.    [68  V.  42,  gg2,  5;  72  v.l76,  gg  I,  4;  74  v. 
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273.  §  35;  75  v.  108.  8  35;  76  r.  162,  J  35.1 
Amended  April  7,  1880,  77  v.  1.3o.  Amended 
April  2U,  1881,  78  v.  247.  Amended  April  11, 
1885  80  V.  110.  Amended  April  1,  1884,81  v. 
94.  Amended  May  4.  18^55,  82  v  243.  Amended 
May  17, 1886,  83  v.  189.  Amended  March  21, 
1887,  84  V.  22i  Amended  April  14,  1888,  85  r. 
271.     Amended  April  15,  1889,  86  v.  317. 

6968a,  0968b,  6968o.  Passed  April  7, 1880.  77 
V.  136;  provided  against  catching  fish,  except 
irith  hook  and  line,  at  certain  times  and  in 
certain  waters.  Repealed  April  20,  1881,  78  t. 
247,248. 
:  [6968-L]  Passed  April  1. 188*4, 81  v.  95.  and  num- 
bereil  by  the  General  Assembly  as  §  6968a,  as 
was  also  §  [6968-2],  prescribes  the  penally  for 
catching  certain  fish  in  spawning  season. 

[6968-2.]  Passed  April  5,  1888,  85  v.  J57,  and 
numbered  by  the  General  Assembly  as  §  696Sa. 
as  was  also  §  [6968-1],  prescribes  a  penalty  for 
killing  fish  with  explosives. 

6969.     Member    of   board    of  public  works   is 
an  officer  within  the  provisions  of  this  section. 
Doll   V.    State,    45  O.  S.  445.    See  also  under 
•     86976.  below. 

6976.     g§  6969  and  6976  define  different  crimes. 

■     Doll  V.  State,  45  O.  S.  445. 

6978.  [•")8  v.  27,  g  1;  S.  &  S.  423.]  Amended 
March  9,  1880.  77  v.  47;  "as  provided  in  sec- 
tion sixty -nine  hundredand  sixty-live"  changed 
to  "  according  to  law." 

8980,  [69  v.  49.  §g  1, 2;  71  v.  50,  §  3.]  Amended 
March  24,  1888,  85  v.  112. 

6984a.  Passed  April  14,  1884,  81  v.  184.  pre- 
scribes penalty  for  neglecting  or  torturing 
children.  Amended  March  5,  1886,  83  v.  27'; 
materially  changed. 

6985,  [73  v.  219,  g§  1-6.]  Amended  April  14, 
1884,  81  V.  184;   materially  changed. 

6986.  [50  V.  187,  §  1 ;  S.  &  C.  824.]  Amended 
April  27,  1885,  82  v.  161  ;  materially  changed. 

6986aa.  Passed  April  27,  1885,  82  v.  161;  pre- 
scribes hours  of  labor  for  minors  under  eight- 
een years,  penalty  for  violation,  and  duty  of  in- 
spector of  shops.  Amended  March  21,  18h7. 
84  V.  249.  From  certificates  attached  to  the 
act  amending  thia  section,  it  appears  that  the 
act  regularly  passed  the  house  and  was  signed 
by  the  speaker,  and  that  it  regularly  passed 
the  senate,  but  was  not  signed  by  the  presi- 
dent. 

6937,  6988.  [58  v.  6,  gg  1,  2;  S.  &  S.  257.1 
Provided  against  intermarriage  of  white  and 
colored  people;  penalty  for  solemnizing  such 
marriage  or  issuing  license.  Repealed  Febru- 
ary 22,  1887,  84  v.  34. 

See  State  v.  Board  of  Education.  2  O.  C.  C.  55", 
559. 


I.     [65  V.  146.  g  2;  S.  &  S.  523  ]     Amended 

April  18.  1881.  78  V.  183;  materially  changed. 
6993.     Contrary  to  constitution  of  U.  S..  and 

void.    U.  S.  Cir.  Ct.  North.  Dist  of  Ohio,  11  L. 

B  308  3 1 8 
6998.     [59  V.  65,  g  1 ;  S.  &  S.  377.]     Amended 

May  IX,  1886,  83  v.  202;   "or  pool"  inserted 

after  "billiards'"  in  fourth  line. 


7001.     [42  V  37.  g  2;   S.  &  C.  451.]     Amended 

February  14.  1884,  81  v.  17;  now  includes  wild 

carrots,  and  occupier  of  land. 
7008.    Statutory  provisions  amount  (to  license. 

Hoist   V.  Roe.  3".)  0.  S.  340. 
7010.     [62  V.  139,  8  4;    !3.  &  S.  636.J    Amended 

March  1.  18>3,  80  v.  28;  materially  changed. 
7014.     [75  v.  517,  gg  I,  2.]    Amended  Mnfcli  8, 

1882,  79  V.  30  ( no  repeal^) ;    materially  added  to. 
This  section  does  not  prohibit  the  sale  of  a  claim 

to  a  non-resident.  Qoldsborough  v.  Bolenbaugb, 

3  0  C  C  583 
7015.'   [75'v.  124,  gg  1,  2,  3;   75  v.  141,  gg  1,  2,  3.] 

Amended  April  11, 1885,  82  v.  120.     Amended 

April  27,  1886,  83  v.  93.     Amended  February  8, 

1889,  86  v.  26.     Materially  changed. 
7016.     [76  V.  81,  g  1.]     Amended  April  11,  1885, 

82  V.  13);  materiallv  added  to. 

7023.  [65  V.  204;  S.  &.  S.  273  ]  Amended  May 
I,  188.7,  82  V.  209.  Amended  March  5,  1887. 
84  V.  43. 

7024.  [75  V.  142. g  1.]  Amended  April  22,  1886, 
H-i  V.  92;  materiHlly  changed. 

What  within  provisions  hereof.  Blown  v.  State. 
3H  O.  S.  374. 

7025.  [53  V.  140,  g  1 ;  S.  &  C.  879.]  Amended 
February  20.  188.S,  85  v.  21.  Amended  March 
30,  1888,' 85  V.  137. 

7027.     [73  V.  158,  g  1.]     Amended  April  30.  1886, 

82  V.  184;   materially  changed. 
Printing  or  selling  obi-ceiie  newspaper.   O'Brien 

V.  State,  37  O.  S.  113. 

7032.  Not  unlawful  to  ride  for  pleasure.  Nagle 
V.Brown,  37  O.  .S.  7.  "Common  labor"  does 
not  include  acts  of  public  otiicer.  Hastings  v. 
Columbus,  42  O.  S.  585.  .See  also  under  g  7033, 
below. 

7033.  "Common  labor"  embraces  the  business 
of  "trading,  bartering,  selling  or  buying  any 
goods,  wares  or  merchandi.se.  Cincinnati  v. 
Rice,  15  O.  225.  Sales  of  merchandise  and  con- 
tracts made  on  Sunday  can  not  be  enforced. 
Sellers  V.  Dugan,  18  O.  489,  but  see  Bloom  ». 
Richards.  2  O.  S.  387.  As  to  "conscientiously 
do  observe  the  seventh  day."  etc.  Billigheimer 
V.  .State,  32  O.  S.  435.  See  also  under  g  7.i32, 
above. 

7034.  [44  v.  77,  g  1 ;  67  v.  25.  g  3;  S.  &  C.  437] 
Amended  March  26,  1880,  77  v.  85;  materially 
changed. 

7035.  [67  V.  25,  g  2.]  Amended  April  13,  1881, 
7s  v.  131;  materially  changed. 

7036.  [46  V.  97,  g  8;  54  v.  187,  g  7;  29  v.  144, 
g  18;  .S.  &  C.  227,  229,  43(1.]  Amended  April 
IS.  18SI,  78  V.  172;  materially  changed. 

[7038-1.]  On  May  4, 1885,  82  v.  241,  an  act  to  de- 
fine the  offen.se  of  sodomy  was  pas.ted.  On 
April  12,  1889,  86  v.  251,  an  act  repealini!  said 
act  was  passed,  and  entitled,  "an  act  to  define 
and  punish  the  offense  of  sodomy."  Section  lof 
said  act  is  given  as  [7038-1];  sections  2  and  3 
are  as  follows:  "Sec.  2.  That  an  act.,  entitled 
an  act  to  define  and  punish  sodomy,  passed 
May  4,  1885,  be  and  the  same  is  hereby  re- 
pealed. Sec.  3.  This  act  shall  take  effect  and 
oe  in  force  from  and  after  its  passuge." 
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Chap.  10  (§3  7039  to  7066).  Application  ex- 
tended to  primary  elections  bv  2  2919. 

7089.  [68  V.  29,  §6.]  Amended  May  2,  1885. 
82  y.  224;  materially  changed.  Amended 
AprillS,  1889,  86v.  363. 

704L  [71v.  114.  §8]  Amended  May  2,  1885, 
8:2  V.  224;  mnterially  changed.  Amended 
April  15,  1889,  86  V.  364. 

7050.  Sufficient  indictment.  Lane  v.  State,  39 
().  S.  312. 

7058.     [73  V.  157,  §  24.]     Amended  Ap.-il   15, 

1880,  77  v.  267;  materially  changed. 

7060.     [53  V.  69,  gg  2.  3 ;  S.  &  C.  548.  J    Amended 

February  17,  J88l,78  y.  30;  materially  changed. 

706L     [67  V.  51,  §1.]    Amended  February  17, 

1881,  78  V.  30;  materially  changed. 
Sufficiency  of   indictment    under  this   section. 

State  V.  Granville,  45  0.  S.  264. 
7068.     [7t)  V.  75,  g  5.]    Amended  April  15,  1889, 
86  V.  364. 

7075.  .  What  does  not  constitute  an  offense  un- 
der this  section.  Kennedy  v.  State,  34  O.  S. 
310.  Board  of  infirmary  directors  of  a  munici- 
pal corporation  is  an  accounting  officer.  Hauck 
V.  State,  45  O.  8.  439. 

7076.  Negative  averments,  effect  of,  etc.  Red- 
mond V.  State,  35  O.  S.  81.  Selling  property 
by  false  pretenses  included  ;  variance.  Tarbox 
V.  State,  38  0.  S.  581.  See  Kennedy  v.  State,  34 
().  .S.  310,  under  g  7075.  above. 

7079.  Land  situate  outside  the  state  sufficient 
indictment.     Herr  «.  State,  36  0.  .S.  614. 

7080.  See  McQuado  v.  Rosecrans,  36  0.  S.  442. 
7082.    [52  V.  108,  g  1;    S.  &  C.  729.]    Amended 

March  25,  1882,  79  v.  52;  materiiilly  changed. 
7084.     [64  V.  229,  g  1 ;    S.  &  S.  273.]    Amended 
March  27,  I88.'<,  8'>  v.  119. 

7089.  [71  V.  17,  g  1.]  Provided  as  to  fraud  in 
sale  of  milk,  etc;  Repealed  May  17,  1886,  83 
v.  178,  181.  Provisions  of  g  7089  are  substan- 
tially found  in  g  8820  et  seq. 

7090.  [75  V.  658,  gg  1,  2,  3.]  Provided  as  to 
selling  impure  butter,  without  proper  brands. 
Amended  April  13,  1881,  78  v.  130;  materially 
changed.  Repealed  May  17,  1886,  83  v.  178, 
181.  The  provisions  of  g  7090  are  substantially 
found  in  g  8820  et  seq. 

7090a.  Passed  April  26, 1881,  78  v.  198;  pro- 
vided against  adulteration  of  butter.  Repealed 
May  17, 1885,  83  v.  178. 181.  The  provisions  of 
g  709Ua  are  substantially  found  in  g  8820  et  seq. 

Patented  articles  come  under  the  restriction 
hereof.^    Palmer  v.  Sute,  39  O.  S.  236. 

709L  Necessary  averments.  Henry  v.  State,  35 
O.  S.  128.  Expert  evidence.  Koons  v.  State, 
36  0.  S.  195.  Public  bond  may  be  subject  of 
forgery.  Bowles  v.  State,  37  O.  S.  35.  Place  of 
uttering  determines  jurisdiction.  Lindsey  v. 
State,  38  0.  S.  507. 

7105.  A  mere  intention  or  purpose  to  commit  a 
crime,  without  any  act  or  movement  toward  it, 
is  not  an  attempt.  Bevington  v.  State,  2  O.  S. 
160. 

7115.  [66  V.  289,  g  12.]  Correct«d  March  9,  1880, 
77  V.  46;  "seventy-one  hundred  and  nine,"  and 
brackets  in  second  line,  and  ''  seventy-one  hun- 


dred and  thirteen,"  and  brackets  in  sixth  and 

seventh  lines,  omitted. 
7118.    [65  V.  29,  g  4;   S.  &  S.  274.]     Amended 

April  14,  1884,  81  v.  184;  materially  changed. 
7120.     What  will  warrant  a;  search.     Simpson  v. 

McCaffrey,  13  0.  508. 

7129.  A  city  council  may  authorize  police  offi- 
cers to  arrest  upon  view  without  warrant  any 
person  in  the  act  of  violating  the  ordinances 
of  the  city,  made  for  the  preservation  of  good 
order  and  public  convenience.  White  v.  Kent, 
1 1  O.  S.  550.  See  Eichenlaiib  v.  State,  36  O.  S. 
14ft  Construed  with  g  1819;  ouihority  of 
marshal  under.  Ballard  v.  State,  43  O.  S.  340. 
Neither  a  police  officer  under  section  1849,  or 
as  a  private  individual  under  section  7130,  is 
authorized  on  mere  suspicion,  and  without 
a  warrant,  to  arrest  and  confine  a  person  on  the 
charge  of  being  a  deserter  from  the  U.  S.  army. 
Kendall  v.  Scheve,  3  O.  C.  C.  526. 

7130.  See  under  section  7129,  above. 

7131.  As  to  liability  of  officers  for  ncte  outside 
of  their  authority.  Truesdell  v.  Combs,  33  O. 
S.  186. 

7185.  The  affidavit  need  not  state  that  defend- 
ant kneuj  the  person  to  whom  liquor  was  sold 
was  in  the  habit  of  getting  intoxic.ited,  the  af-  / 
fidavit  not  requiring  the  same  strictness  as  an 
indictment  or  information.  Parker  t;.  State,  4 
0.  S.  563. 

7188.  [66  V.  291,  g  25  ]  Amended  April  19, 
1883,  80  V.  198 ;  sheriff  constable,  marshal,  and 
other  officers  excepted. 

7146.  [66  V.  293,  g  34.]  Amended  April  2, 1S89, 
86  V.  171. 

7147.  [66  V.  293,  g  35.]  Amended  April  22, 
1885,  82  V.  149;  proviso  as  to  Cleveland 
added. 

The  act  amending  this  section  provides  that  it 
shall  take  effect  "  from  and  after  the  fifteenth 
day  of  April,  188.i;"  but  the  act  did  not  pass 
until  April  22,  1885. 

As  to  waiver  of  examination.  State  v.  Ritty,  23 
O.  S.  662.  gg  371Sa  and  7147  are  not  in  pari 
materia.     Murtindnle  v.  State,  2  O.  C.  C.  2. 

7148.  Court  can  not  refuse  examination  of  wit- 
nesses remaining  in  court  without  fraud  of  party 
calling  them.     Dickson  v.  Slaie.  39  0.  S.  73. 

7153,    [oO  v.  293,  g  4 1 .]    A  mended  April  1 6, 1888, 

85  V.  ^98. 
716C    [73  V.  219,  g  5]    Amended  April  16. 1883. 

8i)  V.  141;   materially  changed. 
716L     [66  V.  294,  gg  43. 44.]     Amended  April  22, 

1885,  82  V.  149;  changed  as  to  Cleveland. 
The  act  amending  this  section  provides  that  it 

shall  take  effect  "from  and  after  the  filteenth 

day  of  April.  1885; "  but  the  act  did  not  pass 

until  April  22,  1885. 
7172.     [66  V.  296,  g  64.]     Amended  March  11, 

1887,  84  V.  73. 
7183.     Referred  to  in  State  v.  Brewster,  44  O.  S. 

249.     As  to  fees  of  prosecuting  attorney.    State 

V.  Brewster.  1  O.  0.  C.  370,  373. 
7196.     [75  V.  47,  g  8]     Amended  February  7. 

1885.  82  V.  39.  "District"  changed  to  "circuit" 

is  the  only  material  change. 
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There  is  no  appeal  from  the  decision  of  the  com- 
missioners as  to  the  amount  allowed  an  attorney 
under  this  section.  Commissioners  v.  Osborn, 
46  O.  S.  271. 

7197.  [75  V.  47;  §  9.]  Provided  as  to  appoint- 
ment of  counsel  by  district  or  common  pleas 
court  to  assist  in  trial  of  case  pending  therein. 
Repealed  April  7,  1882,  79  v.  79,  80.  See 
above,  Price  v.  State,  35  O.  S.  601. 

7206.  An  indictment  found  by  a  grand  jury 
composed  of  less  than  15  person*  having;  the 
qualifications  required  by  statute  is  not  suffi- 
cient to  put  the  accused  on  trial.  Boyle  v.. 
State,  17  O.  222. 

7212.  As  to  election  upon  counts  for  murder 
jointly  with  another,  and  aiding  and  abetting. 
Hotelling  v.  State,  3  O.  C.  C.  630. 

7215.  Indictment  for  stealing  bank-bills  must 
aver  scienter,  or  it  is  defective,  Gatewood  v. 
State,  4  O.  386.  Indictment  for  aiding  to  pass 
forged  paper  must  show  scienter.  Anderson  v. 
State,  7  0.,  2  pt.,  250.  An  indictment  purport- 
ing to  be  by  "  the  grand  jurors  of  the  State  of 
Ohio  inquiring  of  offenses  within  and  for  the 
county  of  Monroe,"  considered  as  showing  that 
it  was  found  by  such  a  bodv  as  the  law  intends. 
Mackey  v.  State,  3  O.  S.  363.  .Sufficiency  of  in- 
dictment. Redmond  V.  State,  35  O.  S.  81 ;  Henry 
V.  State,  35  O.  S.  128;  Lane  v.  State,  S90.  S. 
312;  State  v.  Mook,  40  O.  S.  588;  McHugh  r. 
State,  42  O.  S.  154. 

7216.  Indictment  for  perjury  for  making  a  false 
affidavit,  alleging  that  it  was  made  by  John  K. 
Pickens,  and  the  affidavit  produced  is  John 
Pickens,  the  variance  is  fatal.  Pickens  v. 
State,  6  O.  275.  An  indictment  for  burning 
"stacks  of  wheat"  is  not  supported  by  evi- 
dence of  burning  "shocks  of  wheat."  Den- 
bow  V.  State,  18  0.  II.  Improper  laying  of 
property.  Pratt  v.  State,  35  t>.  S.  514.  What 
variance  not  ground  for  reversal.  Tarbox  v. 
State,  38  O.  S.  581. 

7217.  An  indictment  for  manslaughter,  drawn 
after  the  approved  common-law  precedents; 
Held  to  be  pood  in  a  prosecution  under  the 
Ohio  atatuto  f<>r  the  same  offense.  Sutcliffe  v. 
State,  18  O.  469.  An  indictment  for  man- 
slaughter, which  avers  that  defendant  did  un- 
lawfully kill  and  slay  another,  etc.,  averring 
the  use  of  means  to  procure  an  aborting,  is 
good  without  averrina  that  d^ath  was  caused  by 
such  use.  Slate  v.  Barker,  28  O  S.  583.  That 
defendant  unlawfully  killed  deceased,  is  suffi- 
cient.    Williams  v.  State,  35  O.  S  1 75. 

7218  to  7220.  The  provisions  of  g  7218  do  not 
applv  tfl  cases  under  8  7061,  etc.  State  ».  Gran- 
ville", 45  O.  S.  264. 

7221.  Averments.  State  v.  .Tackson,  36  O.  S 
281.  ''barging  generally.  Dilcher  t>.  State,  39 
O.  S.  130. 

7225.  Indictment  defective.  Lane  v.  State,  39 
<).  S.  312. 

7245.  [71  V.  13,  §  104;  72  v.  46,  §  14;  76  v.  66,  gg 
6,2.]  Amended  March  II,  1880,  77  v.  59;  alt 
after  "  aforesaid,"  in  ninth  line,  omitted. 

7249.    Defect  waived  if  no   motion  to  quash. 


Kerr  0.  State,  36  O.  S.  614.  Sufficiency  of  in- 
dictment under  82  v.  241.  Foster  v.  State.  1 
O.  C.  C.  467. 

7250.  An  indictment  found  by  a  grand  jury 
composed  of  less  than  fifteen  persons  having 
the  qualifications  required  by  statute  is  not 
sufficient  to  put  the  accused  upon  trial,  and  » 
plea  to  the  indictment  that  one  of  the  grand 
jurors  had  not  the  requisite  statutory  qualificar 
tions  is  a  good  plea  in  bar.  Doyle  v.  State,  17 
O.  222.  A  fter  a  verdict  of  guilty,  and  judg- 
ment reversed  on  account  of  error,  the  prisoner 
is  not  protected  from  a  second  trial  before  a 
jury  by  the  provisions  in  the  bill  of  righta 
that  "  the  accused  shall  not  be  twice  put  in 
jeopardy  for  the  same  offense."  Sutciiflfe  v. 
State,  18  O.  469.  Defect  waived  if  no  motion 
to  quash.     Kerr  v.  State,  36  O.  S.  614. 

7251.  See  Foster  ».  State,  1  0.  C.  V.  467,  47L 
Also,  Kerr  v.  State,  36  O.  S.  614,  above. 

7252.  7253.  Defect  waived  if  no  motion  to 
quash.    Kerr  v.  State,  36  O.  S.  614. 

7254,  An  indictment  using  the  initials  of  the 
accused  is  good  after  verdict.  Smith  v.  State, 
8  ().  294. 

7256.  The  accused  can  not  waive  a  jury  trial  in 
felonies.     Williams  t>.  Slate,  12  O.  S.  622. 

7257.  [68  V.  3,  g  1"15,]  Amended  April  14, 1886, 
8''>  V.  /6;  materially  changed. 

7258.'  Flea  of  autrefois  acquit  must  set  forth 
not  only  verdict  of  jurv  but  a  judgment  there- 
on. Hurley  ».  State,  6*0.  399.  Withdrawal  of 
plea  of  "not  guilty"  and  pleading  "former 
conviction;"  trial  on  first  plea  valid.  Gormley 
V.  State.  37  O.  S.  120. 

7262.  [66  V.  3(i5,  g  120.]  Amended  April  17, 
18S2,  79  V.  112;  materially  added  to. 

7263.  Place  of  uttering  forged  instrument  the 
place  of  trial.  Lindsey  ».  Stat*',  38  O.  S.  507. 
Motion  for  change  of  venue  is  addressed  to  the 
sound  discretion  of  the  court,  and  can  not  be 
reviewed  unless  there  is  a  clear  abuse  of  such 
di-cretion.     Hotelling  v.  State,   3  O.  C.  C.  6:i0. 

7267.     When  the  plea  to  the  indictment  has  not 

been  entered  as  provided,  the  court  may,  upon 

trial,  cause  the  same  to  be  done.    Waggoner  ». 

State,  30  O.  S.  575.     Who  constitute  the  jury; 

how  vacancies  filled.     Bach  v.  State,  38  O.  "S. 

664.    Second  venire  under  g  7268,  defect  in. 

McHussh  V.  State,  42  0.  S.  154. 
7272.    [66  V.  306,  g  128.]     Amended  March  16, 

1887,  84  V.  86. 
Except  in  case  of  A  capital  offense,  the  defendant 

is  entitled  to  only  two  peremptory  challenges; 

when  the  capital  offense  has  been  nollied  the 

same  is  true.    Goins  v.  State,  46  O.  S.  OliO. 

7275.  [66  V.  307,  g  131.]  Amended  April  18, 
1881,  78  V.  181 ;   material  proviso  added. 

■Vacancies  filled,  how.    Bach  v.  State,  38  O.  S.  664. 

7276.  A  struck  jury  might  be  demanded  in 
criminal  oases  under  former  law.  Sutton  v. 
State,  9  0.  133. 

7277.  As  to  when  defendant  can  use  bis  per 
emptory  challenges,  see  Koch  v.  State,  32  O.  S. 
352.  When  the  capital  offense  has  been  nol- 
lied, the  defendant  is  entitled  to  only  two  per- 
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emptory  challenges.  Goins  v.  State,  46  0.  S. 
000. 

7378.  [69  V.  11.  g  134.]  Amended  March  18,  l'884, 
81  V.  S3;  materially  changed. 

If  a  juror,  when  interrognted,  says  he  has 
formed  no  opinion  respecting  the  guilt  or 
innocence  of  the  accused,  and  after  verdict 
it  appears  that,  before  the  trial,  he  had  said, 
"if  he  (the  pi-isoner)  is  not  hung,  there  is  no 
use  of  laiTs,  a  new  trial  should  be  granted. 
Busick  V.  State,  19  O.  198.  The  discharge  of  a 
jury,  after  it  has  been  impaneled  and  sworn, 
because  one  of  them  was  on  the  grand  jury,  is 
the  necessary  result  of  an  objection  interposed 
by  the  defendant,  and  is  an  act  done  at  his  own 
instance,  and  is  not  an  acquittal  nor  a  bar  to  a 
further  prosecution.  Stewart  v.  State,  15  O.  S. 
155.  Not  incompetent  because  of  papers.  Me- 
Hujih  t>.  State,  42  O.  S.  154.  Amendment  of  81 
V.  53;  pro.secution  pending.  Hartnett  ».  .'^tate, 
42  O.  S.  568.  Amendment  of  81  v.  53,  discre- 
tion may  be  reviewed.  Palmer  v.  State,  42  O. 
S.  596.  A  juroi  who  has  formed  an  opinion  may 
atill  be  competent  if  he  says  on  oath  that  he 
can  render  an  impartial  verdict.  Goins  v.  State, 
46  O.  S.  000.  Examination  of  a  juror  by  coun- 
sel in  presence  of  the  court,  and  no  exception 
taken,  is  not  error.  McGuife  v.  State,  3  0.  C. 
C.  551.  . 

7279.  In  trial  for  homicide,  one  who  has  formed 
an  opinion  of  the  guilt  or  innocence  of  the 
prisoner  is  unsuitable  as  a  juror,  even  thoupli 
he  think  the  opinion  will  not  influence  his 
verdict.     Fouts  v.  State,  7  0.  S.  471. 

7283.  It  is  error  to  permit  a  view  of  the  premi- 
ises,  in  charge  of  sheriff  and  another  person,  to 
point  out  the  places,  in  the  absence  of  and 
against  the  objection  of  the  accused.  Hotelling 
V.  State.  3  0.  C.  C.  630. 

7284.  [66  v.  308,  §  139  ]  Amended  March  28, 
1«89,  86  V.  161. 

Two  persons,  indicted  separately  for  the  same 
arson,  one  convicted  and  judgment  passed,  the 
record  is  not  admissible  evidence  against  the 
other  when  on  trial.    Kazer  v.  State,  5  ().  280. 

7286.  The  defendant,  becoming  a  witness  in  his 
own  behalf,  does  not  thereby  waive  his  right  of 
having  his  communications  between  himself 
and  his  attorney  protected.  Duttenhofer  v. 
State,  34  O.  S.  91. 

Defendant  offering  himself  as  witness,  subject  to 
same  rules  and  tests  as  others;  limited  to  dis- 
cretion of  judge  in  cros.s-examination.  Hanoff 
«.  State,  37  0.  S.  178.  Wroe  v.  State,  20  0.  S.  460. 
Use  of  te.stimony  on  subsequent  trial.  Jack- 
son V.  State,  39  O.  8.  3".  As  to  language  of 
prosecuting  attorney.  Schneider  v.  State,  2  O 
C.  C.  420,  438.     McGuire  t>.  State,  3  0  C.  C.  551 

7287.  [66  v.  308,  §  141.]  Amended  March  11, 
1889,  86  v.  77. 

7283  Ins  criminal,  as  in  a  civil  case,  an  appli- 
cation for  the  postponement  of  the  trial  to  a 
subsequent  term  is  addressed  to  the  discretion 
of  the  court;  and  in  a  criminal  case,  where 
such  motion  is  made  on  behalf  of  the  accused, 
to  enable  him  to  procure  the  attendance  or 


the  deposition  of  a  witness  who  resides  out  of 
the  state,  and  whose  testimony  he  has  not  been 
able  to  obtain,  it  is  not  error  for  the  court  to 
require  the  applicant  to  set  out  in  his  affidavit, 
in  support  of  the  motion,  what  ho  expects  to 
prove  Dy  such  witness,  or  to  refuse  to  grant  the 
motion  in  case  the  prosecution  elects,  to  admit 
upon  the  trinl  that  the  witness  named  would  so 
testify,  and  to  treat  the  statment  of  facts  so  set 
out  as  his  deposition.  Comerford  v.  State,  23 
0.  S.  599. 

For  kindred  provisions,  see  gg  7022,  7024. 

7297.    See  Foster  v.  Stete.  I  0.  C.  C.  467,  473. 

7300.  In  criminal  as  well  as  in  civil  cases,  a 
misdirection  of  the  court  on  an  abstract  propo- 
sition of  law  that  could  not  arise  from  the  tes- 
timony or  influence  the  jury,  is  not  ground  for 
reversal,  nor  is  a  refu.'<al  to  charge  what  has 
in  substance  been  already  given.  Stewart  v. 
State,  1  O.  S.  66.  What  is  error  in  charge 
to  the  jury,  as  to  proof  of  the  prisoner's  good 
character.  Harrington  v  State,  19  0.  S.  264. 
In  a  criminal  case,  the  court  may  refuse  to 
give  a  specific  charge,  which,  though  correct 
under  a  different  state  of  facts,  requires  essen- 
tial modification,  etc.  Callahan  v.  State,  21 
0.  S.  306.  It  is  the  right  and  duty  of  the  court 
to  instruct  the  jury  upon  all  questions  of  law, 
and  the  duty  of  the  jury  to  receive  the  law  as 
given  by  the  court.  In  a  trial  for  murder, 
however,  the  court  can  not  require  the  jury  to 
render  a  verdict  for  any  particular  degree  or 
deny  them  the  right  to  render  such  verdict  as 
judgment  and  conscience  dictate, 'after  being 
fully  instructed  as  to  their  duty.  Adams  v. 
State,  29  0.  S.  412.  As  to  taking  special  charge 
of  the  court  by  the  jury  in  their  retirement. 
Griffin  v.  State,  34  O.  S.  299.  As  to  the  judge 
stating  recollection  of  evidence  of  witness. 
Hulse  V.  State,  35  0.  S.  421.  Court  not  bound 
to  charge  in  language  of  counsel.  McHugh  v. 
State,  42  0.  S.  154.  Error  in  charge.  Hanson 
V.  State,  43  O.  S.  376  Chari.'i'  to  jury  as  to 
justifiable  homicide.  Williamson  v.  .State,  2  0. 
C.  C.  292.  If  requested,  the  court  must  give 
charges  asked  before  the  argument.  McGuire 
V.  State,  3  O.  C.  C.  551. 

Construed.  Venable  v.  State,  1  O.  C.  C.  301, 
302. 

7301.  In  trial  for  felonies  the  trial  by  jury  can 
not  be  waived.  Williams  v.  State,  12  0.  S.  622. 
Newly  discovered  evidence.  vSchneidert).  State^ 
2  O.  C.  0.  420,  437. 

7303.  As  to  jeopardy,  etc.  Mitchell  v.  State,  42 
()  S  38.3 

7304.  [66  V.  310,  g  156.]  Amended  March  5, 
1887,  84  V.  45. 

Bill  of  exceptions,  part  of  record,  when.  Kerr 
V.  State,  36  0  S.  614.  Apply  only  to  courts  of 
original  jurisdiction.  State  v.  Myers,  15  L.  B. 
283.  Bill  of  exceptions  need  not  be  sealed. 
Venable  v.  Stale,  1  O.  C.  C.  301,  302.  See  also 
under  g§  5297-5304. 

7306.  [66  V.  310,  g  157.]  Amended  March  5, 
I8S7,  84v.  45. 

The  purpose  of  a  bill  of  exceptions  under  thes» 
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sections  is  not  to  obtain  a  reversal,  but  to  as- 
certain the  law.  State  v.  Granville,  45  O.  S. 
■264.  See  also  State  v.  Myers,  15  L.  £.  283. 
J!  7304,  above. 

7308  to  7308.  See  State  v.  Myers.  IS  L.  B.  283, 
HH.l  State  V.  Granville,  45  O.  S.  264,  J§  7304, 
7305,  above. 

7309  to  7311.  Presumption  of,  suflBcient  ground 
lor  continuance;  jtower  of  court  over  con- 
tinuance.    Johnson  i>.  StHte,  42  0  S.  207. 

7312.  It  is  not  error  for  the  court  to  instruct  the 
jury  as  to  the  form  of  the  proper  verdict  to  be 
rendered,  and  the  court  may  give  them  sucli 
forms  of  a  verdict  in  writing  ns  they  niny  find 
the  facts  to  require.  Mirnms  v.  State,  1(5  O.  S. 
221.  Verdict  given  orally,  eiicb  .juror  having 
assented  to  the  same,  is  not  an  irregularity  un- 
der the  meaning  of  section  7350.  Hardy  v. 
State,  19  U.S.  .')79. 

7313.  [66  V.  312,g  165.]  Amended  March  31, 
1881,  78  V.  89;  "  the  corruption  of  a  juror,"  in- 
8erte<l  after  "juror",  in  the  second  line. 

In  a  trial  for  murder,  the  court  will  not,  as  a 
matter  of  course,  ndmit  to  bail  because  the 
jury  have  failed  to  agree;  evidence  offered 
showing  the  probability  of  guilt  will  be  con- 
sidered in  such  cases.  State  v.  Sunimon-s.  19  O 
139.  The  discharge  of  the  jury  after  being  im- 
paneled and  sworn,  because  one  of  them  had 
been  one  of  the  grand  jury,  is  the  necessary  re- 
sult of  an  objection  interposed  by  the  defend- 
ant, and  so  did  not  take  place  without  his  con- 
sent, but  was  an  act  done  at  his  own  instance, 
and  will  not  operate  as  an  acquittal,  nor  bar  a 
further  prosecution.  Stewart  v.  State,  1.5  (>.  «S. 
155.  Nunc  pro  tunc  order  where  jury  has  been 
discharged  because  thev  could  not  agree. 
Benedict  t>.  State,  41  O.  S.'6:9,  683. 

7316.  On  an  indictment  char^^ing  burglary  and 
larceny,  on  a  general  verdict  of  guilty,  the 
accused  may  be  sentenced  for  burgUiry  but  not 
for  the  larceny;  so  if  the  verdict  does  not  re- 
spond to  the  charge  of  larceny.  Breeze  ».  State, 
12  (t.  S.  146.  On  an  indictment  for  murder  in 
the  gecon<l  degree  the  jury  may  return  a  ver- 
dict of  manslaughter.  Wroe  v.  State,  20  O.  .S. 
460.  On  an  indictment  for  murder  the  jury 
may  return  a  verdict  of  assault  and  battery. 
Marts  t>.  State,  26  O.  S.  162.  See  Jack-'on  v 
State,  39  O.  S.  37.  Indictment  "  intent  to  kill,' 
verdict  "  intent  to  wound,"  invalid.  Barber  v. 
State,  39  O.  a.660.  This  section  construed. 
Mitchell  V.  State,  42  O.  S.  3R3. 

7319.  Discretion  of  judge.  Dillon  v.  State,  38 
O.  S.  586. 

7321,  7322,  7325.  Suspension  of  sentence  rests 
in  discretion  of  court.  Hampton  v.  State,  42 
O.  S.  401. 

7327.    See  Mitchell  v.  State,  42  O.  S.  383. 

7330.  Meaning  of  penitentiary,  etc.  State  v. 
Peters,  43  O.  S.  629.  648.  Cited  in  State  v. 
Newell.  2  0.  C.  C.  203,  208,  2  i9. 

7331.  Cited  in  State  v.  Newell,  2  O.  C.  C.  203, 
208  209 

7332.'  [57  y.  55,  g  1;  68  v.  75,  ?§  1,  2;  S.  &  C. 
1184.]    AmendedAprJl  17.  1882.  79  v.  100;  "or 


on  the  request  of  the  governor  made   to  tb« 
President  of  the  Unit^  States"   inserted  in 
sixth  line  after  "  governor." 
Cited  in  State  v.  Newell,  2  0  C.  C.  203,  208.  209. 

7333.  Cited  in  State  v.  Newell,  2  O.  C.  C.  203, 
208,  209. 

7334.  [42  V.  30.  gg  2,  5;  57  v.  55,  g  1;  S.  &  C. 
1184,  1186,  1187.]  Amended  May  11,  18S6.  83 
V.  136;  materially  chang>-d. 

Cited  in  State  v.  Newell,  2  O.  C.  C.  203,  20S.  209. 

7335.  Cited  in  State  v.  Newell.  2  O.  C.  C.  -dOS. 
•iU8,  2'i<). 

7338,  7337.  Prosecuting  attorney  allowed  no 
commission.  State  v.  Brewster.  44  O.  S.  249. 
Section  1298  does  not  entitle  a  prosecuting 
attorney  to  receive  a  commission  on  costs  from 
state  under  provisions  hereof.  State  v.  Brews- 
ter. 1  o.  C.  C  370.  Cited  in  State  v.  Newell,  2 
O.  C.  C.  203,208.209. 

7338.  [33  V.  3  <.  g  40;  S  <fe  C.  417.]  Amended 
April  29,  1885,  82  v.  169.  Amended  May  12, 
1886.  »i  v.  145.     Materially  changed. 

7339.  ["'.3  v.  35.  §  1;  S.  &  S.  616i.]  Amended 
.April  -9,  188.5.  82  v.  169;  materially  changed. 

7340.  [66  V.  314,  gg  181,  182,  183.]  Provided  as 
to  where  death-warrant  shouUl  be  executed. 
Amended  April  29,  1885,  82  v  170;  materially 
changed.     Kejiwaled  May  12,  1880,  83  v.  145. 

7341.  166  V.  314,  g  184.]  Amended  April  29, 
188.i,  82  V.  170.  Amended  May  12,  1886,  83  v. 
145.     Aniend^-d  March  21,  1887,  84  v.  21 1. 

7342.  [66  v.  ;^14,  g  185.]  Provided  as  to  miliUiy 
force  at  execution  of  criminal.  Repealed  April 
29.  IS8.5,  82v.  170. 

7343.  [63  V.  35,  g  2;  66  v.  315,  §  186;  S.  &  S. 
617.]  Amended  April  29,  188.5,  82  v.  170. 
Amended  May  12,  18S6,  83  v,  145.  Materially 
changed. 

Suspension  of  sentence ;  Supreme  v.  Ciroait 
Court;  amendment  of  82  v.  170  does  not  re- 
peal by  implication  or  otherwise  the  power  of 
courts  to  suspend  sentence.  Webster  v.  State, 
43  O.  S.  696. 

7350.  I  f  a  juror,  when  interrogated,  says  he  has 
formed  no  opinion  respecting  the  guilt  or  inno- 
cence of  the  accused,  and  after  verdict  it  ap- 
pears that  before  the  trial  be  had  said  "  if  he 
(the  prisoner)  is  not  hung  there  is  no  use  of 
laws,"  a  new  trial  should  be  granted.  Busick 
V.  .State,  19  0.  198.  To  sustain  a  motion  for  a 
new  trial  on  the  ground  that  one  of  the  jurors 
had  ex|iressed  an  opinion  that  defendant  was 
guiliy,  affidavits  must  show  that  the  objection 
was  not  known  to  th4  accused  or  his  attorney 
at  the  time  of  impaneling  the  jury.  Parks  v. 
State,  4  O.  S.  234.  Error  must  be  prejudicial  to 
party ;  error  of  record  not  presumed.  McHugh 
V.  State.  42  0.  S.  154.  See  Wagner  v.  State,  42 
O.  S.  537. 

7361,  7362.  See  Park  v.  State,  4  0.  S.  234,  J 
7350.  above. 

7368.  Amended  April  18.  1883,  "80  v.  170. 
Amended  February  7, 1885. 82  v.  39.  Materially 
changed. 

As  amended,  80  v.  169,  court  can  not  examine  u 
to  weight  of  evidence.     Watson  v.  State,  39  (X 
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S.  123.  Only  errors  of  law  reviewed  in  supreme 
court.  Wagner  v.  State,  42  O.  8.  537.  Includes 
«rror3  in  impaneling  jury.  Kortnett  v.  State, 
42  O.  8.  568.  "Trial"  embraces  impaneling 
jury.  Palmer  v.  State,  42  0.  S.  596.  Review 
of  judgment  of  circuit  court  reversing  common 
pleas  by  supreme  court  not  authorized  hereby. 
State  V.  Joseph,  43  O.  S.  457.  Section  7343,  as 
amended,  not  a  repeal  hereof,  either  express  or 
implied.  Webster  v.  State,  43  O.  S.  696,  698. 
Reversal  of  reversed  judgment.  Shelby  ». 
Boenau.  40  O.  S.  253.  Cited  in  C.  H.  V.  &  T. 
J{.  R.  V.  Thiirstiu,  44  0.  S.  52.'>,  529.  Circuit 
court  can  not  review  conviction  and  sentence 
in  court  of  common  pleas,  on  a  petition  in  er- 
ror, unless  a  complete  transcript  of  the  record  is 
filed  with  the  same.  Brown  v.  State,  2  O.  C.  C. 
129.  Conviction  under  municipal  ordinatice 
may  be  reviewed  by  common  pleas  court.  Mil- 
ler ».  Bellefontaine,  2  Q.  C.  C.  Vi9. 

7357.  Amended  March  6,  1883,  80  v.  46;  "omit- 
ting, if  80  requested,  any  bills  or  bills  of  excep- 
tions," inserted  after  "record"  in  fifth  line. 

See  Brown  v.  State,  2  0.  C.  C.  129;  Miller  ».  Belle- 
fontaine,  2  O.  C.  C.  139,  g  73">6,  above. 

7368.  Amended  March  6,  1883,  80  v.  46;  ma- 
terial matter  as  to  bill  of  exceptions  inserted. 

See  Brown  v.  State,  2  O.  C.  C.  129;  Miller*.  Belle- 
fontaine,  2  O.  C.  C.  139,  g  7356,  above. 

7360.  •  Where  the  error  assigned  is  that  the  ver- 
dict is  contrary  to  evidence,  etc.,  and  the  bill 
of  exception  does  not  set  out  all  that  was 
proved,  the  revising  court  is  not  authorized  to 
presume  error.  Wilson  v.  State,  2  0.  S.  319.  It 
must  appear  on  the  record  that  there  was  er- 
ror, and  that  it  was  to  the  prejudice  of  the 
party  seeking  to  take  advantajie  of  it.  Scovern 
V.  State,  6  O.  S.,288.  The  opinion  of  a  court  on 
the  challenge  of  a  juror  for  incompetency  can 
not  be  reviewed  unless  the  record  shows  affirm- 
atively that  it  contains  all  the  evidence  sub- 
mitted on  the  question.  Cooper  v.  State,  16  0. 
S.  328.     See  Wagner  v.  State,  42  O.  S.  537. 

7382.  Amended  February  7,  1885,  82  v.  39; 
"district"  changed  to  ''circuit,"  the  only  ma- 
terial change.  Amended  April  10,  1888,  85  v. 
167. 

€hap.  1  (§§  7368-7388).  As  to  protection  of  chil- 
dren andf  separation  from  adults  in  penal  insti- 
tutions, etc.,  see  g  7799  et  seq. 

7379.  The  only  compensation  provided  for 
services  under  this  section  is  under  g  1235, 
"for  keeping  and  providing  for  prisoners;"  no 
compensation  is  provided  for  other  services 
hereunder.     In  re  Lease,  4  O.  C.  C.  3. 

7389.  [75  V.  17,  g  1.]  Provided  for  a  board  of 
five  directors  for  the  penitentiary.  Amended 
April  9,  1880,  77  v.  162.  Repealed  March  24, 
1884,  81  V.  72,  77. 

7390.  [73  V.  37,  g  14.]  Provided  as  to  vacan- 
cies in  board.  Amended  April  9,  1880,  77  v. 
162.     Repealed  March  24,  1884.  81  v.  72,  77. 

7391.  [75  V.  17,  2  3.]  Provided  as  to  election 
of  president  and  quorum  of  board.  Repealed 
March  24.  1884,  Kl  v.  72.  77. 

739&     [75  v.  17,  g  4.]     Provided  as  to  organiu- 


tion    of    board    and     conduct    of    business. 

Amended  April  9,  1880,  77  v.  162.    Repealed 

March  24,  1884,  81  v.  72,  77. 
7308.    [75  V.  17,  g  5.]    Provided  as  to  regular 

meetings  of  board  and  inspections.    Amended 

April  9,  1880,  77  v.  162.    Repealed  March  24. 

1884,  81  v.  72,  77. 
7396.     [73  V.  34,  g  4.]    Provided  as  to  rules  and 

regulations.    Repealed  March  24,  1884,  81  v. 

72.  77. 

7398.  [73  V.  34,  g  4.]  Provided  as  to  annual 
report  to  the  governor.  Repealed  March  24, 
1884.  81  V.  72.  77. 

7399.  [73  V.  35,  g  6.]  Provided  as  to  duties  of 
vvaMen.  Amended  April  9,  1880.  77  v.  163. 
Repealed  March  24,  1884,  81  v.  72,  77. 

7401.  [75  V.  17,  g  11.1  Provided  as  to  deputy 
warden  and  other  officers.     Amended  April  9, 

1880,  77  V.  163.     Repealed  March  24.  1884,  81 
V.  72,  77. 

7408.  [73  V.  36,  g  9.]  Provided  as  to  duties  of 
deputy  warden.  Repealed  March  24,  1884,  81 
v.  72,  77. 

7408.  [75  V.  17,  a  16.]  Provided  ns  to  oaths  of 
ofBce  and  bonds.  Repealed  March  24,  1884, 
81  V.  72,  77. 

7414.  [75  V.  17,  g  22.]  Provided  as  to  compen- 
sation of  officers.  Repealed  March  24,  1884,  SI 
V.  72,  77. 

7419.  [75  V.  17,  g  27.]  Provided  as  to  hire  of 
convicts,  bids  for  .same,  etc.  Repealed  March 
24.  1884,  81  V.  72,  77. 

7420.  [73  V.  39,  g  22.]  Provided  that  convicts 
should  labor  ten  hours.  Repealed  March  24, 
1884,81  v.  72,  77. 

7421.  [73  v.  39,  g  23]  Amended  March  16, 
l!<HI,  78  v.  53;  materially  changed. 

7422.  [73  V.  40,  g  24.]  Provided  that  board 
must  keep  convicts  employed.  Repealed 
March  24,  1884,81  v.  72,  77. 

7423.  [73  v.  40,  8  25.]  Provided  that  uncon- 
tracted  convicts  be  employed  by  warden.  Re- 
pealed March  24,  1884,  81  v.  72.  "77. 

7427.  [75  V.  17,  g35;33  v.  14,  g  4;  S.  &  C.  917.] 
Provided  as  to  rules  for  treatment  of  prisoners. 
Amended  March  31,  1881,  78  v.  89.  Amended 
April  17,  188."$,  80  v.  161.  Repealed  March  24. 
1884,  81  v.  72,77. 

See  State  v.  Peters,  43  O.  S.  629,  650. 

7428.  See  Stote  v.  Peters,  43  O.  S.  629.  650. 

7432.  [75  V.  17,  g  36.]  Provided  for  rewards 
for  good  behavior,  etc.     Amended  March  31, 

1881,  78  V.  90.     Repealed  March  24,  1884,  81  v. 
72,  77. 

See  State  ».  Peters,  43  0.  8.  629,  650. 

7433.  [73  V.  42,  g  31.]  Amended  April  17, 
18,S3,  fOv.  162;  materially  changed. 

[7436-1]  et  seq,.  Are  not  an  interference' with 
executive  or  judicial  powers,  and  are  valid. 
State  V.  Peters,  43  O.  S.  629. 

[7438-11.  Passed  March  24,  1884,  81  v.  72. 
Amended  May  19,  1886,83  v.  229;  comma  after 
"appointment"  in  eleventh  line  changed  to 
semicolon;  no  other  change. 

[7436-3].     Passed  March  24.   1884.  81  v.  73. 
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Amended  May  19,  1886,  83  v.  230;  materially 
changed. 

See  Statp  v.  Peters  43  0.  S.  629,  644. 

[7436-41.  Passed  March  24,  1S84,  81  v.  74. 
Amended  April  14,  1888,  45  v.  260. 

L7436-5].  Passed  March  24,  1884,  81  v.  74 
Amended  February  27,  18S5,  82  V.  60;  materi- 
allv  changed. 

[7436-8].  Passed  March  24,  1884,  81  v.  74. 
Amended  April  14, 1884,  81  v.  186. 

[7436-8].  Passed  March  24,  1881,  81  v.  75. 
.Amended  April  14,  1884,  81  v.  187. 

[7436-9].  Passed  March  24,  1884,  81  v.  75. 
Amended  May  4,  1885,  82  v.  236;  materially 
changed.     Amended  April  15,  188'.»,  86  v.  354. 

Is  not  an  interference  with  executive  or  judicial 
powers,  and  is  valid.  State  v.  Peters,  43  (>.  S. 
629. 

[7436-10].  Where  a  greater  punishment  may 
be  inflicted  on  a  conviction  for  a  subsequent 
offense,  the  fact  that  the  offense  charged  is  a 
subsequent  offense  must  be  averred  in  the  in- 
dictment in  order  to  justify  the  increased  pun- 
ishment.    Larney  v.  Cleveland,  34  O.  S.  590. 

[7436-11].  Passed  March  24,  1884,  81  v.  75. 
Amended  March  30,  1888.85  v.  134. 

[7436-13].  Passed  March  24,  1S84,  81  v.  76. 
Amended  May  19,  1880,  83  v.  230;  materially 


changed. 
[7436-14]. 

Amended 
Amended 


Passed  March  24,  1884,  81  v.  76. 
February  27,  1885,  82  v.  61. 
May  19  1886.  83  v.  230.  Amended 
Marcli  27,  1888,  85  v.  120  Amended  April  16, 
1888,  85  V.  336.     Materially  changed. 

[7436-15].  Passed  March  24,  1884,  81  v.  77. 
Amended  February  27,  1885,  82  v.  61;  materi- 
ally changed. 

[7436-18]  to  [7436-21]  g?  1-4.  Passed  February 
24,  1873,  7'i  V.  4i>  These  sections  were  num- 
bered fts  g§  8449-H452  in  the  Revised  Statutes 
of  1881). 

[7438-26].  Passed  April  14,  1884,  81  v.  207. 
Amended  February  26,  I8S9,  86  v.  57. 

[7436-26].  Passed  April  14,  1884.  81  v.  207. 
Amended  February  26,  1889,  86  v.  57. 

7437.  Section  79  applies  to  statutes  mentioned 
in  and  repealed  hereby.  R.  R.  Co.  v.  Belt,  35 
O.  S.  479 

7439.  [60  v.  26,  a  1.]  Amended  March  30, 1864, 
61  V.  102. 

7448.  [79  V.  113,  g  2]  Amended  April  18, 
1883,  80  V.  171. 

7462.  [79v.  113.f  6.]  Amended  April  18,  1883, 
80  V.  171.     Amended  March  15,  1888,  85  v.  93, 

7463  to  7488.  [79  v.  115,  38  1-6.]  Amended 
Marcli  18,  1889,  86  v.  113,  114. 

7459,  7460.  [«5  v.  79.  g§  l,  2.]  Amended 
WArch  27,  1889,  86  v.  158,  159. 

For  local  law  affecting,  see  8i)  v.  330.  .See  in  Local 
Index. 

7464.  [81  v.  43,  g  1.]  Amended  April  14,  1888, 
85  V.  262. 

7465.  [81  V.  43,  g  2.]  Amende.l  M«y  1,  1885,  82 
V.  207.     Amended  April  14,  18S8,  85  v.  262. 

7489.    [82  V.  176,  g  4,]  Amended  March  16, 1887, 
sr.  90. 


84  V. 


7524.  [43  v.  24,  g  41.]  A  receiver  appointed 
under  this  section  could  not  be  removed  from 
his  office  at  the  pleasure  of  the  officers  appoint- 
ing.   State  V.  Clavpool,  13  O.  S.  14. 

7528.  [43  V.  24,  §  45.]  Amended  April  14, 
1857,  54  V.  121. 

7530.  [43  v.  24,  g  47.]  See  Franklin  Bank  v. 
Commercial  Bank,  36  O.  S.  350. 

7647.  [49  V.  41,  g  17.]  Amended  April  24, 1879. 
76  V.  .2. 

7648.  [49  V.  41,  g  19]  Amended  April  24, 1879, 
76  V.  73. 

7649.  [49  V.  41,  g  20.]  Amended  April  24,  1879, 
76  V.  73. 

768L     [49  V.  41, 1  23.]     Amended  April  24,  1879, 

76  V.  73. 
7652.     [49  V.  41,  g  25.]     Amended  April  24, 1879. 
.  74. 


[49  V.  41,  g  30.]     Amended  April  24, 1879, 


76  V. 
7667.    [49 

76  V.  74. 
7790.    [82  V.    164,  g].]     Amended  February  I, 

1888,  85  V.  7. 
7800.     [80  V.  102,  g   2]      Amended  March   27. 

1884,  81    V.  92.      Amended  February  26,  1885. 

82  V.  86.      Amended  May  4,  1885,  82  v.  249. 

Materially  changed. 
7803.     [66  V.  8,  g  2.]      Amended    Februarv    4, 

18^5.  82  V.  41. 
7805.     [66  V.  8,  g  4.]      Amended  April  3,  1876, 

73  V.  154 
7822.     [76  V.   278,  g  2]      Amended  .January  27, 

1882,  79  V.  151. 
7866.     [83  V.  392,  g  1.]     Amended  April  13, 1888. 

7876.  [81  V.  15,  g  1.]  Amended  March  27, 1884, 
81  v.  90. 

7880  et  seq.  [82  v.  238,  §g  1-4]  The  vendor  in 
a  bill  of  sale  or  a  mortgage  retaining  posses- 
sion is  prima  facie  evidence  of  fraud,  but  is  not 
fraud  per  se;  the  question  of  actual  fraud  is 
to  be  left  to  the  jury.  Hombeck  v.  Vanmetre, 
9  O.  153.  See  also  under  g  4150  et  seq.  Prior 
to  the  passage  of  these  sections,  the  courts  held 
that  the  title  did  not  pass  to  vendee  until  full 
performance  of  the  conditions,  etc.  Sanden 
V.  Keber,  28  O.  S.  6.30;  Emery  v.  Bank,  23  O.  S. 
300;  Hodgson  v.  Barrett,  33  0.  S.  63;  Call*. 
Seymour,  40  O.  S.  670.  .Sale  made  before  the 
passage  of  these  sections  is  good  without 
record.  Case  Manufacturing  Company  r. 
Garven,  45  O.  S.  289. 

These  sections  are  not  in  conflict  with  either 
Article   1,  sections   16,   19,  or  with  Article  II, 

,  sections  16,  28,  of  the  constitution.  Section 
7881  is  not  invalid  because  of  the  uncertainty 
of  the  amount.  Weil  v.  State,  3  O.  C.  C.  657; 
s.  c,  46  ().  S.  000. 

7883,  [83  v.  199,  gg  1,  2.]  For  other  acts 
passed  since  1880,  apportioning  the  state  into 
congressional  districts,  see  77  v.  II;  79  v.  140; 
81  V.  19.  The  provisions  of  this  section  are  the 
same  as  79  v.  140;  the  North-east  and  Sim- 
wood  precincts  of  Millcreek  township  are 
added  to  the  first  district,  and  slight  chuiges 
are  made  in  twentieth  and  twenty-first  ma- 
tricts;  no  other  changes. 
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789a  [82  V.  132,  g  2.]  Amended  May  12,  1886, 
83  V.  144;  "one  hundred"  in  third  line, 
changed  to  "fifty." 

7896.  [«2  V.  132,  a  4.]  Amended  May  12,  1886. 
83  V.  144;  "fifty  changed  to  "  twenty ;"" one- 
half"  changed  to  "one-fourth." 

7896.  [82  V.  132.  §  5.]  Amended  May  12,  18S6, 
Sa  V.  144;  "  seven"  in  next  to  last  line  changed 
to  "  ten." 

8461  et  seq.  [8''>  v.  332.]  Amended  February 
3.  1887,84  V.  276.    Amended  March  15,  1888, 

85  V.  418. 

8464.     [76  V.  54,  §  1.1    Amended  April  10, 1889, 

86  V.  225.     Materially  changed. 

8483,  8484.  [81  v.  179,  §§  1.  2.]  Amended  Feb- 
ruary 25,  1886,  83  v.  25;  made  to  apply  to 
Cleveland,  is  the  most  important  change. 

8607,  8608.  [85  v.  243,  §§  2,  3.]  Amended  Feb- 
ruary 13,  1889,  86  v.  45. 

8566.     [85  V.  197,  §  7.]   Amended  April  16. 1888, 

85  V.  281. 

8669.  [85  V.  197,  g  10.]  Amended  April  16, 
1 888,  85  V.  282. 

8588,  8583.  [85  v.  237.  gg  3,  4.]  Amended  Feb- 
ruary 13, 1889,  86  V.  44. 

8654  et  seq.  See  86  v.  710,  for  joint  resolution 
relating  to  the  provisions  hereof. 

8700  et  seq.  This  act  does  not  constitute  the 
board  of  trustees  a  corporation.  Neil  v.  Trus- 
tees, 31  O.  S.  15. 

8715.  [70  V  107,  g  6]  Amended  April  17,  1882, 
79  V.  144 ;  materially  changed. 

8726.  [75  V.  126,  g  10]  Amended  April  15, 
1880.  i1  V.  227. 

8727,  8728.  [74  v.  216,  gg  1-4  ]  Amended  April 
4,  188S,  85  V.  155. 

8767.     [82  V.  131,  g  1.]    Amended  March  1,  1889. 

86  V.  62. 

8769.  [84  V.  214.  g  1.]  Amended  April  14,  1888, 
85  V.  251. 

8770.  [84  V.  214.  g  2]  Amended  April  14, 1888. 
85  V.  2')1.    Amended  March  27,  1889,  86  v.  145. 

881L  [82  V.  163,  g  2.]  Amended  February  23, 
1886,  83  T.  10.  Amended  April  8, 1886,  83  v.  73. 
Materially  changed. 

8816,8817.  [84v.  216,  ggl,2.]  Amended  April 
14.1888,  85  V.  259. 

8820  et  seq.  Sections  7090.  7090a  were  similar 
in  their  general  provisions;  in  considering 
them  the  court  held  that  they  were  valid  and 
constitutional  enactments;  and  it  was  no  de- 
fense to  an  indictment  under  them  that  the 
articles  sold  were  manufactured  under  letters 
patent.     Palmer  v.  Slate,  39  0.  S.  236.  238,  239. 

For  the  purpose  of  promoting  the  public  welfare 
the  legislature  has  power  to  regulate,  or  forbid, 
the  sale  of  patented  articles  to  the  same  extent 
as  articles  not  patented,  if  no  discrimination  is 
made.     lb. 

8880.  [S3  V.  178,  g  1.]  Amended  March  21, 
1S87,  H4v.  182. 

8825,  8826.  [83  v.  178,  gg  6,  7.]  Amended 
March  21. 1887, 84  v.  182,  183.  Amended  March 
8.  1888,  85  v.  74,  75. 

8848-8851.  [83  v.  120,  gg  2-5.]  Amended  March 
21,  1887.  84  v.  205,  206. 


8892  et  seq.  The  history  of  the  effort  to  restrain 
and  provide  against  the  evils  resulting  from  the 
sale  of  intoxicating  liquors,  since  the  revision 
of  1880,  may  be  summarized  as  follows: 

On  April  5,  1882,  79  v.  66,  an  act  was  passed  en- 
titled "An  act  more  efiectually  to  provide 
against  the  evils  resulting  from  the  trafiic  in 
intoxicating  liquors,"  and  was  popularly  known 
as  the  "  Pond  I^w."  In  the  case  of  Stale  v. 
Hipp,  38  0.  S.  199,  the  court  held  that  this  act 
was  in  effect  a  license,  and  therefore  void,  and 
in  Catoir  v.  Watterson,  38  O.  S.  319,  it  was  held 
that  the  tax  paid  under  said  act  could  be  recov- 
ered when  paid  under  protest. 

The  court,  in  the  decision  of  Stale  v.  Hipps,  above 
referred  to,  having  declared  the  "Pond  Law" 
invalid,  on  April  17,  1883,  80  v.  164,  another  net 
was  passed,  entitled  ''.\n  act  further  providing 
against  the  evils  resulting  from  the  traffic  in 
intoxicating  liquors,"  and  better  known  as  the 
"  Scott  Law."  In  the  case  of  State  v.  Frame,  39 
O.  S.  399,  this  act  was  held  to  be  constitutional, 
and  that  the  provisions  of  the  second  section, 
as  to  the  assessment  becoming  a  lien  upon 
real  estate,  did  not  operate  as  to  leases  executed 
before  the  passage  of  the  act.  The  pfovisions 
of  this  act  were  further  discussed  in  the  case  of 
King  V.  Cappeller.  42  0.  S.  218.  In  the  case  of ' 
Butzman  v.  Whitbeck,  42  O.  S.  223,  it  was  held 
that,  so  far  as  the  act  provided  "fora  lien  upon 
the  real  estate  occupied  by  a  tenant  who  is  a 
dealer  in  liquors,"  it  was  a  license,  and  therefore 
unconstitutional.  On  April  14,  1884.  81  v.  204, 
the  "Scott  Law"  was  amended,  and  in  the 
case  of  State  v.  Sink.s,  42  0.  S.  345,  the  court 
followed  and  approved  the  decisions  of  State  v. 
Hipp  and  Butzman  v.  Whitbeck,  above  men- 
tioned, and  further  held  that, '°  inasmuch  as  it 
is  plainly  unreasonable  and  improbable  that 
the  General  Assembly  would  have  passed  the 
"  Scott  law,"  with  the  provision  giving  alien  for 
the  tax  on  premises  occupied  by  tenants  elimi- 
nated therafrom.  the  whole  act,  so  far  as  it  pro- 
vides for  an  assessment  or  tax,  is  unconstitu- 
tional and  void.  State  v.  Frame  and  fienner  v. 
Bauder,  39  0.  S.  399.  overruled." 

The  court,  in  the  decision  of  .Stati-  v.  Sinks,  above 
referred  to,  having  declared  the  "Scott  Law" 
unconstitutional,  on  May  14,  1886,  83  v.  157, 
this  act  was  passed  (gg  8892-8905),  certain  seo- 
tions  of  which  have  since  been  amended,  as 
shown  below.  In  the  case  of  Adler  v.  Whit- 
beck, 44  O  S.  539,  the  court,  discussing  the  con- 
stitutionality of  this  enactment,  held: 

"  It  is  competent  to  the  General  Assembly  of  the 
State  to  impose  a  tax  on  the  business  of  traf- 
ficking in  intoxicating  liquors  as  a  means  of 
providing  against  evils  resulting  therefrom. 

"Neither  the  tax  so  imposed,  nor  a  provision  that 
the  same  shall  attach  as  a  lien  on  the  property 
in  which  it  is  conducted,  constitutes  a  license 
within  the  meaning  of  section  9  of  article  15  of 
the  constitution. 

"  The  statute  imposing  the  tax  may  provide  for 
its  CQ.llection  by  the  treasurer  of  the  county, 
as    other  taxes   are   collected;    may    impose 
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penalties  for  its  non-payment,  and,  for  the 
refusal  of  a  person  engaged  in  the  business, 
on  demand  of  the  assessor,  to  sign  and  verily 
the  statement  of  the  return.  °  And,  for  an  in- 
jury done  him  in  his  property,  such  pro- 
visions do  not  deprive  the  citizen  of  the  due 
course  of  law,  secured  to  him  by  section  1 6  of 
the  bill  of  rights,  nor  are  Ibey  inhibited  by  the 
fourteenth  amendment  to  the  constitution  of 
the  United  States. 

"  The  legislature  may,  in  providing  against  evils 
resulting  from  the  traffic  in  intoxicating  liquors, 
levy  a  tax  upon  such  forms  of  the  trHtiic  as  in 
its  wisdom  mny  seem  be$t,  without  infringing 
the  constitutional  requirement  (sec.  26,  art.  2) 
that  all  laws  of  a  general  nature  shall  be  uni- 
form in  their  operation  throughout  the  state. 

"The  act  of  the  General  Assembly  passed  May 
14,  1886,  providing  against  the  evils  resulting 
from  the  traffic  in  intoxicating  liquors  (8.'{  Ohio 
L.  157)  is  not,  in  any  of  these  re.spects,  in  con- 
flict with  the  constitution  of  the  state  nor  of 
the  United  States,  and  is  a  valid  law." 

Under  section  2  of  said  act  (§  8893),  a  valid  lien 
is  created  upon  the  real  propei'ty  when  tenant 
holds  under  lea.se  made  after  its  passa^'e.  An- 
derson V.  Brewster,  44  O.  S.  576.  As  to  distri- 
bution of  taxes  under,  see  Ratterman  v.  State, 
44  O.  S.  641.  Whol&'iale  dealers  who  are  not 
manufacturers  are  within  the  terms  hereof. 
Senior  v.  Ratterman,  44  0.  S.  661.  See  also 
Madden  v.  Smeltz,  2  O.  C.  C.  168.  The  lien  for 
assessment  under  this  act  attaches  to  the  real 
property,  although  the  same  is  so  conducted 
without  the  consent  or  knowledge  of  the 
owner,  and  in  violation  of  the  terms  of  the 
lease;  the  increase,  as  provided  by  §  S-^Qd.  atr 
taches  upon  a  single  sale  of  other  intoxicating 
liauors  than  malt  or  vinous;  penalty  is  not 
subject  to  refunder.  Simpson  v.  Serviss,  3  O. 
C  C  433 

8892.  [8.3  V.  157,  3  1.1  Amended  March  26, 
1888,  85  V.  117. 

8893.  A  valid  lien  is  created  by  this  section 
when  tenant  holds  by  lease  made  after  its  pas- 
sage. Anderson  v.  Brewster,  44  0.  S.  576.  See 
also  under  g  8892  et  seq.,  above. 

8891  [83  V.  157,  g  3.]  Amended  March  26, 
]SH\  H5  V.  117. 

8898.  [33  V.  157,  g  5.]  Amended  March  26, 
1888,  85  V.  117. 

See  Simi:son  v.  Serviss,  3  O.  C.  C.  433,  above. 

8899.  [83  V.   157,  g  8.1     Amended   March   21, 

1887.  .^4  V.  224. 

As  to  what  constitutes  "trafDcking  in  intoxicat- 
ing liquors."  University  Club  v.  Ratterman,  3 
O  C.  C   18. 

8900.  [83  V.  157,  g9.]  Amended  March  26, 
188S,  85  v.  117. 

See  YHi)le  v.  Board  of  Police  Com'rs,  2  0.  C.  C. 

40R-414. 
8902.     [83  v.  167,  g  11.]    Amended  April  14, 

1888,  85  V.  260. 

Section  construed ;  as  to  what  is  a  sale  at  retail. 
Kaat'm»n  v.  Hillsboro,  45  0.  S.  700. 


8914.  What  averments  are  necessary  in  prose* 
cution  hereunder.     Massa  v.  State,  3  O.  C.  C.  9. 

8927.  [65  V.  25,  g  4.]  Amended  March  21, 
1887,  «4  V.  176. 

8980.  [68  V.  18,  g  2.]  Amended  March  29. 
187.5,  72  V.  111. 

9038.  [65  V.  126,  g  4.]  Amended  April  13,  1872. 
69  V.  73. 

904L  [66  V.  97,  g  5.]  Amended  April  13, 18S8, 
8.5  V.  214. 

9045,  9046.  [72  v.  91,  gg  1,  2.]  Amended  AprU 
19,  1880,  77  V.  70. 

9068-9071.  [77  v  370.  gg  2-^.]  Amended  M»y 
18,  1886,  83  V.  378-380. 

9079.  [»5  V.  285,  g  l.^  Amended  AprU  11,1889, 
86  V.  237. 

Chap.  32  (gg  9085-909.5).  The  following  acta 
appeared  under  "Military  Affijirs"  in  the  re- 
vised statutes  of  1880,  but  have  been  omitted 
from  this  edition  as  obsolete:  58  v.  132;  59  v. 
9;  60  V.  5;  60  v.  18;  61  v.  15;  61  v.  24;  61  v. 
85 ;  61  V.  132;  62  v.  15,  62  v.  81 ;  62  v.  165;  6J 
V.  38:  6.^  V.  40 ;  63  v.  83 ;  63  v  130;  63  v  137;  63 
V.  157;  63  v.  170:  64  v.  178;  65  v.  95;  65  v.  113, 
65  V.  129;  65  v.  210;  66  v.  50;  68  v.  10;  69  v. 
1S4;  75  v.  528. 

9086.  [64  v.  231.  g  1.]  Amended  Mav  16,  1868. 
65  V.  210.  Amended  April  16.  1880,'77  v.  294. 
Amended  April  3,  1889,  80  v.  194. 

9177.  [77  V.  309,  g  I.]  Amended  April  16,  1881. 
78  V.  137.  Amended  March  29,  1883,  80  v.  87; 
now  includes  Cincinnati,  Cleveland  and  Day- 
ton. 

9178.  [77  V.  309.  g  2  ]  Amended  March  29, 
1883,  80  V.  87.  Amended  Apjil  10,  1888.  85  ». 
169. 

9179.  [77  V.  309,  g  3]  Amended  March  29, 
1883,  SO  V.  87.  Amended  March  24,  1886,  83  v. 
37.  Materially  added  to  as  to  who  are  entitled 
to  the  bene6ts. 

9196.     [84  v.   102,  g  1.]    Amended  March   IS, 

1S89,  86  V.  114. 
9199.     [84  V.   102,  g  4.]    Amended   March   18, 

1889,  86  V.  ILx 
922L    [70  V.   142,  g  1.]    Amended    April    12, 

1888,  86  V.  209. 
9223  to  9225.    [70  v.   142,  gg  2-4.1     Amended 

April  1--',  l^88,  85  v.  210. 
9227  to  9231.    [TO  v.  142,  gg  5-9.]     Amended 

April  12,  1888,  X5v.  211,212. 
9248.      [85   V.  646,  g-  7.]    Amended    April  15, 

IS89,  8'1  V   7(16. 
9255,  9256.    [77  v.  350,  gg  1,  2.]      Amended 

March  31,  1884,  81  V.  298. 
9270.     [84  V.  9,  g  3.]    Amended  April  13,  l.«88, 

H.i  V.  224. 
9285.     [84  V.  75,  g  5.]    Amended  April  13,  18S9, 

81)  V.  297. 
9290  et  sec[.    The  net  of  May  4,  1885,  82  v.  2")0, 

provides  us  to  conduit  or  drain  and  necessary 

machinery  for  same. 
934S.     [73  v.   212.  g  2.]    Amended   March  31. 

1879,  7(i  V.  46. 
9350.    £73  V.  212,  g  4.]    Amended  March   31, 

1879,  76  v.  47. 
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[73  V.   212. 
,  76  V.  47. 


2,  §  6.]    Amended  Karch   31, 


9352. 

1S79^ 

93M.     £73  V.  212.  §  8.]     Amended    March    31, 

9,  76  V.  47.    Amended  January  11,  1883,  80 


Amended   March  31. 


1879,  76  V.  47 

V.  3. 
9355.    £73  t.  212,  §  9] 

1879,  76  V.  47. 
9364     [8')  y.   140,  g   1.]    Amended    April    15, 

1889,  86  V.  319. 
9371,     [83  V.  140,  g  8.]   Amended  April  15,  1889, 

.S6v.  319. 
9400.    'See  Sute  v.  Pugh.  430.  S.  98,  133. 
9404.     [82  V.  261,  §  ].]    Amended  May  12,  1886, 

83  V.  146. 
9444  to  9446.    [52  t.   120,  g§  1-3.]    Amended 

April  12, 1858,  55  t.  74. 
9473,  9474.    [62  v.  189,  §§  1,  2.]  Amended  April 

5,  1866.63  V.  1.39. 
9477.    [62  ▼.  189.  §  5.]    'Amended  April  5, 1886, 

63  V.  139. 
9495.     [50  T.   108,  8  2]    Amended  January  7, 

1875.  1 2  V.  14. 
9519  et  seq.    See  6tato  v.  B.  R.  Co.,  37  O.  S.  157. 
9519.     [T5  V.  584,  §  1.]    Amended  April  15, 1889, 

.v6  V.  385. 

9522.  [75  V.  584,  g  4.]  Amended  April  6, 1881. 
78  V.  105.     Amended  March  24,  1884,  81  v.  68. 

9523.  [75  V.  584,  g  5.]  Amended  March  24, 
1884,  81  V.  70. 

9534.    [76  V.  189,  §2.]   Amended  April  19,  1881, 

78  V.  229. 
9544.     [62  T.  175,  g  2.]    Amended  April  5.  1866, 

63  V.  124. 
9576  et  seq.     As  to  liability  of  state  to  lessees  of 

surplus  water,  when  a  part  of  any  canal   is 

abandoned.     Hubbard  v.  Toledo,  21  O.  S.  379. 

See  also  State  v.  B.  R.  Co.,  37  O.  S.  157. 
9680.     r38v.  87.  g5]    Amended  April  19,  1881. 

78  T.  219;  "or  except  upon  such  as  may  be 
prescribed  by  the  board  of  public  works  in- 
serted in  seventh  and  eighth  lines. 

9597-9600.  Duty  of  board  of  public  works  to 
resume  rights  granted  for  hydraulic  purposes; 
can  not  in  any  manner  surrender  or  abridge 
this  duty  and  power;  agreement  t^  pay  for 
improvements  is  void.  State  v.  Board  of  Pub- 
lic Works.  42  O.  S   607. 

9738  et  seq.  As  to  liability  of  state  to  lessees  of 
surplus  water,  when  a  part  of  any  cnnal  is 
abandoned.  Hubbard  ».  Toledo,  21  O.  S,  379. 
.See  also  State  v.  R.  R.  Co.,  37  O.  S.  1 57. 

9740.  [65  v.  68,  g  3.]  Amended  April  27,  1872, 
69  V.  175. 

9773.    [78  v.  391,  §  1.]    Amended  April  14,  1882, 

79  V.  91;  roateriallv  changed. 

9784.  [69  V.  194, 8  2.]  Amended  March  1, 1877, 
74  V.  36. 

9816,  9817.  [82  v.  65,  gg  1,2]  Amended  March 
3,  l«88.  8.i  V.  58. 

9818  et  seq.  When  it  is  shown  that  a  locomo- 
tive properly  equipped  and  constructed  will 
not  emit  sparkx,  and  that  fire  was  caused  by 
sparks  from  oomp-iny's  locomotive,  the  burden 
of  proof  is  upon  the  company  to  prove  that  ita 


locomotive  and  appliances  were  properly  con- 
structed and  in  good  order;  as  to  insufficient 
inspection;  effect  of  hijih  wind,  etc.  ('.  L.  St 
VV.  R.  K.  Co.  V.  Fredenbur,  3  O.  C.  C.  23. 

9826  et  seq.  As  to  constituiionality,  etc.,  ol 
this  act.  Walker  v.  Cincinnati,  21  O.  S.  14.  As 
to  constitutionality  of  viirious  other  railroad 
acts.  See  Wyscaver  ».  Atkinson,  37  O.  S.  80; 
Counterman  v.  Dublin  Tp.,  :)8  0.  S.  .'ilo. 

984L  [73  V.  13,  g  3.]  Amended  March  25  188fi 
83  V.  38. 

9874,  9875.  [78  v.  294,  gg  1,  2]  Amended 
April  19,  1883,  80  V.  213. 

9903.  [78  V.  103,  g  2.]  Amended  May  1,  1886, 
^2  V.  2D9. 

9916.  Amended  June  5.  18' 9,  76  v.  130. 

9917.  Amended  April  \.\  1880,  77  v.  211 
Amended  April  17,  1880,  77  v.  316. 

This  section  was  numbered  8ti59  in  the  Revised 
Statutes  of  1880.  and  the  generul  assembly  re- 
tained  said  number  in  the  amemlments. 

9926.  [80  V.  249,  g  5.]  Amended  May  18, 1886, 
83  V.  374. 

9943.  [77  V.  386,  g  4.]  Amended  March  27. 
1882,  79  V.  180.  Amended  April  30,  18b6,  83  v. 
330 

9944.'     [77  v.  386,  g  5]      Amended  March   27. 

1882.  79  V.  181.  Amended  March  27,  1884.81 
v.  288.  Amended  March  28,  1888,  85  v.  471. 
AmendfKl  April  16.  1888,  85  v.  560. 

9948,  9949.  [80  v.  21,  gg  1,  2]  Amended 
March  15,  1883,  80  v.  58. 

9967  et  seq.  'i'hese  sections  were  numbered 
8047  et  seq.  in  (he  Revised  Statutes  of  1880. 

In  the  case  of  Fields  v.  Highland  County,  36  0. 
S.  476,  it  was  held  that  this  act,  "which  ex- 
empts certain  lands  from  taxation  for  improve- 
ments therein  provided  for,  is  in  conflict  with 
section  2,  article  12,  of  the  constitution,  and  is 
therefore  void."  See  also  Bowles  v.  State,  37 
O.  S.  35. 

10005.  [80  V.  240,  g  2.]  Amended  March  SQ 
188><,  85  V.  490. 

10006.  [78  V.  390,8  1.]    Amended  February  21, 

1883,  80  V.  251. 

10019.  [81  V.  99,  g  1.]     Amended   January   29, 

1885,  82  V.  9;  "and  cities  of  the  second  class 
and  third  grade,"  inserted  after  "prade."  in 
second  line.  Amended  March  21,  1887,  84  v. 
173. 

10020.  [81  V.  99,  8  2.]     Amendeil   F«bruary  3, 

1886,  S3  V.  3;  added  to  as  to  taxes  alieady  a 
lien. 

10021.  [81  V.  99,  g  3  ]  Amended  February  10, 
1885,  82  V.  43;   materiallv  chanj.'e<l. 

10050,10061.     £77v   127,  ggl,  2]     Amended 

M«rch25,  1 8S2,  79  v.  51,62. 
10063.    [83  V.   107,  g  2.]      Amended  April  13, 

I8S'.),  86v.  290. 
10065.     [83  V.  107,  g  4]     Amended  March  21, 

l«87.  84v.  2:i4. 

10059.  [83  V.  232,  g   1.]      Amended  W«rrh  4, 

1887,  84^  V.  38.  Amended  March  16. 1887,  84  v. 
lot.    Amended  April  5, 18s8,  X5  v.  1.^9. 

10060.  [83  V.  232,  g2.]  Amende<l  Nfnrrli  4, 
18:>7,  84  V.  38.    Amended  March  16,  1887,  81  v. 
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100.      Amended    April    5,    18SS, 
Amended  April  ].■>,  1S89,  86  v.  343. 

10061.  [83  V.  232,  g  3.1  Amended  March  4, 
1SS7,  84  V.  38.  Amended  Mnrcli  16,  1887,  84  v. 
100.     Amended  April  5,  1888,  85  v.  159. 

10062.  [Si  V.  232,  §  4.]  Amended  March  16, 
1887,  84  V.  101.  Amended  April  5,  1888,  85  v. 
160.  Amended  March  28,  1889,  86  v.  165. 
Amended  April  15,  1889,  86  v.  344. 

10063.  [83  V.  232,  8  5.]  Amended  April  5, 
188H,  85v.  161. 

10065.    [83  V.  77,  3  2.1     Amended    April    10, 
86"v.2r- 


1889,  86"  V.  223. 


10086.     [50  V.  274,  §  25.]      Amended   April    16, 

1867,  64  V.  234. 

10113.     [51    V.    357,   g  9]      Amended  April  25, 

1854, 52  V.  51.    Amended  March  5,  1887,  »4  v.  42. 
10117.     [59  V.  3,  a  5  ]     Amended  March  24,  1864, 

61  V.  38. 
101S4.     [79  V.  216,  g  1.]      Amended    April    16. 

1883,  80  V.  344.     Amended  April  21,  1880,  83 

V.  322. 
10152,    10153.      [82  V.  208,  g§l,2.]     Amended 

April  )5,  1889,  86  v.  302. 
10167.     [64  V.    149,   g   1.]      Amended  May   16, 

1868,  65  V.  208. 
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COPTBIOBTID  ISM. 


COMBINED   SUPPLEMENT 


GIAUQUE'S  EDITION  OF  THE  REVISED  STATUTES, 


SHOWING    ALL    CHANGES    THEUEIN     TO    JANUARY    1,    1894,    INCLUDING 
THOSE   SHOWN    IN    FORMER   SUPPLEMENTS. 


This  supplement  shows  what  sections  of  the  stAtutes  in  said  edition  hare  been 
amended,  supplemented,  repealed,  extended  or  restricted,  by  the  legislation  of  1890  to 
1894  (vol.  87  to  90),  including  also  some  additional  cross-references  to  other  laws. 
Supplemental  sections  enacted  since  the  date  of  said  edition  are  given  in  their  proper 
numerical  order,  followed  b;  the  volume  and  page  where  first  published,  in  paren- 
theses, and  by  such  further  information  as  seems  necessary,  including  the  gist  of 
the  enactment  and  references   to  all   amendments,  etc.,  since  mada 

References  are  given  to  all  Supreme  and  Circuit  Court  decisions  published  since 
the  date  of  said  edition  (through  49  0.  S.  and  6  O.  C.  C),  which  construe  or  directly 
bear  upon  any  section  of  the  constitution  or  of  the  statutes.  It  is  b^ieved  no 
such  reference  at  all  useiiil  has  been  omitted.  But,  usually,  no  reference  is  made 
to  a  mere  quotation  or  mention  of  a  section  in  no  way  construing  the  same,  as 
such  reference  would  delay  and  annoy,  instead  of  aiding  the  person  who  looks  it  up. 

Where  a  local  law  is  referred  to,  its  local  nature  is  indicated,  so  that  only 
those  interested  therein  need  pay  attention  to  it 

In  addition  to  other  tables  already  in  Oiauque's  edition,  comparative  tables 
of  the  uncodified  sections  are  given,  showing  where  the  same  sections  may  be  found 
in  the  state's  edition  of  1880  or  in  other  editions  of  the  statutes. 

CINCINNATI: 
ROBERT  CLARKE  &  CO. 
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RELATING  TO  THE.  REVISED  STATUTES, 

SECTIONS  4947-10220. 


1890  to  January  1,   1894:. 


4951.  Applied  to  time  for  bond  for  ap- 
peal.   4  O.  C.  C.  138. 

4953.  See  S8  v.  14.  as  to  certain  corpora- 
tions acting  as  sureties  on  official 
bonds,  etc 

4962.  Clerk  must  enter  all  acts  and  orders 
of  the  court;  changes  must  be  sub- 
sequently made  without  omitting 
former  entry.  State  v.  Meacham, 
6  0.  C.  C.  31. 

4974,  Obligation  of  partner  to  account  not 
a  continuing  trust.  Oray  y.  Kerr, 
46  O.  S.  652. 

4976.  Amended,  90  v   140. 

4977.  Right  by  prescription  does  not  run 
agaitHt  city  when  enjoyment  of 
property  is  by  license,  or  is  incon- 
sistent with  legitimate  uses  of  streets 
by  the  city.  Elster  v.  SpringBeld, 
49  O.  .'*.  82.  Abutting  owners  ob- 
tain title  to  streets  by  21  years  ad- 
verse possession.  Stevens  v.  Shan- 
non, 6  0.  C.  C.  142. 

4981.  Limitation  of  right  to  enforce 
stockholder's  liability ;  suit  by  one 
creditor,  rights  of  all  saved.  Bar- 
rick  V.  Gifford,  47  O.  S.  180  Credits 
on  book  account.  Bogart  v.  Cox,"  4 
O.  C.  C.  289.  Book  account;  evi- 
dence. Schock  V.  Bieler,  4  O.  C.  C. 
49.  Actions  under  §§6195  and  6199 
within  this  section.  Lease  v.  Dow- 
ney, 5  O.  C.  C.  481.  When  statutes 
begin  to  run  upon  stockholder's  lia- 
bility. Bronson  v.  Schneider,  49  O. 
S.  438:  Younglove  v.  Lime  Co.,  49 
0.  S.  663. 

4982.  Applies  where  fraud  is  set  up  by  ] 
answer,  as  well  as  where  recovery  is  i 
asked.     R.  R.  Co.  v.  Smith,  48  0.  S. 
219.  I 

4985.  Action  to  reform  a  written  instru-{ 
ment  comes  within  this  section.  I 
Bryant  v.  S wetland,  48  O.  S.  194.1 
209.  Action  by  one  partner  against 
another;  limitation  of.  Orav  v.  Kerr, 
46  O.  S.  652-62. 

4989.  Presence  of  defendant  in  state, 
continuously  or  in  the  aggregate, 
for  full  period  of  statute,  neoessary 


to  constitute  bar.    Stanley  v.  Stan- 
ley, 47  0.  S.  225. 

4992.  Credits  on  book  account.  Bogart 
V.  Cox,  4  0.  C.  C.  289.  As  to  effect 
of  note  made  by  unauthorized  part- 
ner, after  dissolution.  Kerper  v. 
Wood.  48  O.  S.  613. 

4993.  Real  party  in  interest,  in  negotiar 
ble  paper.  Kernohan  v.  Durham, 
48  O  S.  20.  Taking  in  a  partner 
does  not  forfeit  a  policy  of  insur- 
ance; assured  may  maintain  action 
in  his  own  name  for  loss  of  his  in- 
terest, after  partnership  formed. 
Blackwell  v.  Ins.  Co.,  48  O.  S,  541. 
Who  may  sue  to  set  aside  fraudu- 
lent Bale  by  assignee.  Sazton  t. 
Seiberling,  48  O.  S.  558. 

4996  Married  woman's  property  (under 
old  §  3108).  Soc.  ot  Friends  v. 
Haines,  47  O.  S.  423,  428. 

5006.  Necessary  parties  in  action  to  sell 
real  estate  ol  decedent.  Doan  v. 
Biteley,  49  0.  S.  588. 

5016.  Interpleader;  appeal.  Warner  t. 
Jaeger,  5  O  C.  C.  17.  See  Pratt  v. 
^tna  Co.,  5  0.  C.  C.  587. 

5021.  After  appeal  taken  in  foreclosure 
suit,  supplemental  pleading  for  per- 
sonal judgment  can  not  be  filed  in 
court  above.  Nelson  v.  Kennedy,  4 
O.  C.  C.  498. 

6022.     Considered,  Chapman  v.  Steel  Co., 

4  0.  C.  C.  242. 

5023.     Practice,   Benton  v.  Shafer,  47  O. 

5  1 17,  129. 

5026.  As  to  corporation  created  by  special 
act.  Ins.  Co.  v.  Bowersox.  6  0.  C. 
C.  275. 

5027.  lurisdiciion  over  B.  E.  Co.  R  R. 
Co.  V.  Moipv,  47  O.  S.  207. 

5029,     See  §  .'5026  above. 

5042.  Considered :  as  to  usual  place  of 
doing  business  by  a  rfartnership. 
Grady  v.  Gosline  &  B.,  48  O.  S.  668. 

5044.  See  90  v.  261,  as  to  foreign  corpora- 
tions doing  business  in  this  state.- 

6048.     Amended,  87  v.  225. 

Proof  of  mailing  notice.     English 
T.  Monypeny,  6  0.  C.  G.  561. 
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5065«  6056.  Lis  pendens.  Wilson  v.  Otis, 
5  O.  C.  C.  228,  233;  Benton  v.  Sha- 
fer,  47  0.  S.  117. 

5060.  Considered.  Lamb  v.  Boyd,  4  0.  C. 
C.  501.  Petition  in  repleven  must 
show  what.  Taylor  v.  Grever,  6  O. 
C.  C.  269. 

5062.  Demurrer;  jurisdiction;  capacity 
to  sue.  Saston  v.  Seiberling,  48  0. 
S.  558.  559. 

5064.  Practice,  Noble  v.  Martin,  4  O.  C. 
C.  368. 

5068.  Considered,  Berger  t.  Moessinger, 
F.  &  Co.,  5  O.  C.  C.  432. 

5070  et  sea.  Cited  and  applied,  Eepner 
V.  Pierce.  5  O.  C.  C.  490. 

507L  In  !in  action  on  a  specialty,  want 
of  consideration  is  a  good  defense. 
Judy  V.  Louderman,48  O.  S.  562,571. 
Debtor's  right  uf  set  off  against  insol- 
vent assigned  creditor.  Armstrong 
V.  Warner,  49  0.  S.  376. 

5072.  Counter  claim  in  action  for  tort. 
Mogle  V.  Black,  5  O.  C.  C.  51. 

5086,  5086.  Considered,  Gwynne  v.  Jones, 
0  ().  C.  C.  298,  302. 

5089.  Considered.  Brvaut  v.  Swetland  48 
O.  S.  208. 

5094.     Amended  90  v.  324. 

5099.  Discretion  of  the  court.  Long- 
streth  V.  Halsey,  4  O.  C.  C.  307-310. 

5101.  Enforcement  of  answers  to  inter- 
rogatories rests  m  the  discretion  of 
the  court.  Longstretb  v.  Ilalsey,  4 
C.  C.  307  310.  Order  of  dismissal 
upon  failure  to  answer  interrogato- 
ries is  not  self  executing.  R.  R.  Co. 
V.  Construction  Co.  49  0.  S.  681. 

6113  to  5115.  Considered;  practice,  etc. 
Noble  T.  Martin,  4  O.  C.  C.  368; 
Henry  v.  Jeanes,  48  O.  S.  457. 

6130.  Right  to  demand  jury  does  not  ex- 
ist in  suit  to  enforce  allowance  of 
claim  by  assignee;  case  appealable. 
Bank  v.  Little,  4  0.  C.  G  195,  198. 
Considered,  Longstretb  v.  Halsey, 
4  O.  C.  C.  310.  Interpleader;  ap- 
peal. Warner  v.  Jaeger,  5  O.  C.  C. 
17.  Action  by  husband  to  enforce 
right  of  support  is  not  triable  to  jury. 
Hickle  V.  Hickle,  6  O.  C.  C.  490. 
Right  to  jury  trial  in  suit  to  en- 
force sub-contractor's  lien.  Brach 
V.  Qaa,  6  0.  C.  C.  580. 

513L  See  Hickle  v.  Hickle,  6  O.  C.  C.  490, 
under  g  5130. 

5140  et  seq..  Offer  to  confess  should  not 
be  pleaded;  interpretation  of  such 
offer.  Tipton  v.  Tipton,  49  0.  S. 
364. 

514L  Costs,  Coboon  v.  Eineon,  46  O. 
S.  590. 

6144.     Amended  90  v.  140. 

6162  et  seq.  8«e  88  v.  200,  as  to  setection 
of  jurors  in  Mahoning  county. 


6167.    Amended  90  t.  133. 

This  section  does  not  relate  to  fill- 
ing panel  for  grand  jury;  §  5171 
governs  same.  Julian  v.  State,  46 
O.  S.  511. 

5168.  Considered,  R.  R.  Co.  v.  CHara,  48 
O.  S  356. 

517L    See  under  §  5167,  above. 

5175.  Considered,  McCarthy  v.  State,  5  O. 
C.  C.  629,  630. 

5177.  Two  or  more  defendants  sued  joint- 
ly, though  answering  separately,  are 
together  one  party,  and  entitled  to 
but  two  peremptory  challenges. 
Oramm  v.  Sampson,  4  O.  C.  C.  490. 
Considered,  McCarthy  v.  State,  5  O. 
C.  C.  629,  630. 

5180.     Amended,  89  T.  114. 

5185  to  5189.  Made  inapplicable  to  Cuy- 
ahoga county,  88  v.  583. 

5185.  Considered,  R.  R.  Co.  v.  O'Hara,  48 
O.  8.  356.  Does  not  authorize 
struck  jury  in  Police  Court  of 
Cincinnati,  (Erroneously  stated  as 
8  5184.)  State  v.  Ermston,  4  0.  G. 
C  81 

[5189,-i]  to  [5189,-8].  Do  not  exempt 
Hamilton  county  f^om  §  7293.  Mc- 
Carthy v.  State,  5  O.  C.  C.  627. 

[5189,-11.     Amended,  87  v.  327;  89  v.  aC2. 

[5189,-2].  Amended,  87  v.  327;  89  v.  222; 
90  V.  255. 

[5189,-3].     Amended,  87  v.  328. 

■6189,-4].     Repealed,  87  v.  329. 

■5189,-6],     Amended  87  v.  329. 

5190  et  seq.  Bee  90  v.  301,  as  to  adjourn- 
ment of  trials  to  next  term. 

6190.     Amended,  89  v.  59. 

Imperative  duty  of  court  under 
pi^r.  7  to  give  written  charge  to  jury, 
if  requested;  party  demanding 
written  charge  may  waive  right  to 
send  same  to  jury.  R  R.  Co.  v. 
Sauer,  4  O.  C.  C.  466. 

5204  et  seq.  See  90  v.  192,  as  to  times  for 
deoiding  submitted  cases,  etc.;  90  v. 
310,  as  to  a(^ournment  of  trials  to 
next  term. 

Considered,  Longstretb  v.  Halsey, 
4  O.  C.  C.  310.  Paragraph  1  is  valid. 
R  R.  Co.  V.  Construction  Co.,  49  O. 
S.  681. 

6210  et  seq.  See  under  g  5204  et  seq., 
above. 

5219  et  seq.  See  under  g  5204  et  seq., 
above. 

5225.  Considered,  Henry  t.  Jeanes,  48  O. 
S.  457.  New  parties,  if  necessary, 
may  be  brought  in,  in  appellate 
court.  Barr  v.  Chapman,  5  O.  C.  0. 
73-4. 

5226.  Interpleader;  appeal.  Warner  v. 
Jaeger,  5  O.  C.  C.  16.  Appeal;  estop- 
pel. Neel  V.  Toledo,  5  0.  C.  C.  203. 
Action  for  money  only ;  no  appeal 
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Koelsch  V.  Mixer,  5  0.  C.  C.  404. 
Action  to  quiet  title  is  appealable. 
Miller  v.  Cincinnati,  5  O.  C.  C.  583. 
Interpleader;  issue  between  defend- 
ants decided  by  court;  if  either  is 
entitled  to  jury,  appeal  will  not  lie. 
Pratt  V.  .^tna  Co.,  5  O.  C.  C.  587. 
See  State  v.  B'd  of  Education,  4  O. 
C.  C.  99.  Action  to  compel  assignee 
to  allow  claim  is  appealable.  Bank 
V.  Little.  4  O.  C.  C.  197.  Case  ro- 
servfd  from  probate  court  to  com- 
mon pleas  is  not  appealable  from 
common  pleas  to  circuit  court.  In 
re.  Estate  of  Correy,  4  0.  C.  C.  221. 
"  Persons  directly  affected."  Henry 
T.  .leanes,  47  O.  S.  1 16.  Appeal  as 
to  part  of  a  decree.  Wright  v.  Tel. 
Co.,  4  O.  C.  C.  376.  Action  for  par- 
tition may  be  appealed.  What  is 
final  order  in  such  cause  McRob- 
erts  V.  Lock  wood,  49  O.  S.  374.  When 
defendant,  in  suit  to  enforce  sub- 
contractor's lien,  may  not  appeal. 
Brack  v.  G.«a,  6  O.  0.  C.  580. 

5227.     Amended,  89  v.  148. 

Appeal  as  to  part  of  a  decree. 
Wright  V.  Tel.  Co.,  4  0.  C.  C.  376. 
Adjournment  of  term  of  court  Octo- 
ber 1st,  undertaking  filed  and  ap- 
proved October  31st  is  in  time. 
Bushong  V.  Graham,  4  0.  C.  C.  138. 
Considered,  Keck  v.  Douglass,  6  O. 
C  C.  6.50. 

6228.     Amended,  89  r.  148. 

5232|  6233.  Appeal  as  to  part  of  decree. 
Wright  V.  Tel.  Co.,  4  O.  C.  C.  376, 
377. 

6236,  Notice  of  appeal,  etc.,  transfers  case 
eo  inslanter;  case  appealed  and  bond 
given  is  no  longer  pending  in  lower 
court;  mandamus  to  compel  clerk 
to  perform  duty  as  to.  State  v, 
Meacham,  6  O.  C.  C.  32. 

6239.  Quere :  As  to  powers  of  court  and 
effects  of  irregularity  in  remanding 
cases.  R.  R.  Co.  v.  Eirchner,  6  O 
C.  C.  211. 

6242.  Books  of  account;  evidence.  Sher- 
idan V.  Tenner,  5  O.  C.  C.  20.  Ad- 
mission of  book  of  accounts.  Bo- 
gart  v.  Cox,  4  O.  C.  C.  289. 

6242a  (89  V.  143).  As  to  use  of  oral  testi- 
mony on  former  trial. 

5260.     Amended,  88  v.  42;  90  v.  234. 

6298.     Amended,  87  V.  2116;  89  v.]  24. 

Bill  of  exneptions,  when  must  e 
taken.  Miller  v.  Cin'ti,  47  O.  S.  110 
As  to  time  allowed.  Earnhart  v.  Leb- 
anon, 5  O.  C.  C.  580.  Provisions  of 
this  section  are  mandatory.  Sedam 
V.  Meeksb.aok,  6  O.  C.  C.  219.  Con- 
strued, as  amended.  Pelsue  V.  Childs, 
6  O.  C.  C.  625. 

6301.  Amended,  87  v.  206;  89  t.  126;  90 
V.203. 


Bill  of  exceptions  not  taken 
at  trial  term,  or  within  thirty  days 
thereafter,  can  not  be  made  part  of 
the  record  by  overruling  of  motion 
for  new  trial  continued  to  subse- 
quent term.  Fiiiley  v.  Whitely,  46 
O.  S.  524-6.  Bill  of  exceptions, 
when  must  be  taken.  Miller  v. 
Cin'ti,  47  0.  S.  110;  State  v.  Cogan, 
4  O.  C.  C.  no.  111.  When  term  of 
court  ends.  Johnson  v.  R'yCo.,47 
O.  8.  318.  Bill  of  exceptions  must 
be  signed  by  trial  judge;  another 
judge  not  authorized.  Labold  v. 
Miller,  4  O.  C.  C.  346.  As  to  time 
allowed.  Earnhart  v.  Lebanon,  5  O. 
C.  C.  580.  Journal  must  show  that 
bill  of  exceptions  was  allowed  as 
well  as  signed.  R.  R.  Co.  v.  Kirch- 
ner,  6  O.  C.  C.  21 1 .  These  provis-ions 
are  mandatory;  motion  to  strike 
from  files.  Sedam  v.  Meeksback,  6 
O.  C.  C.  219.  Construed,  as  amended. 
Pelsue  V.  Childs,  6  O.  C.  C.  625. 

6302.    Amended,  87  v.  206;   89  v.  125. 

Bill  of  exceptions;  mandamus  to 
justice  of  the  peace.  State  v.  Bick- 
ham,  4  O.  C.  C.  248.  Evidence  as  to 
presenting  bill  to  cou  fisel,  etc.  Hed- 
dleson  v.  Hendricks,  49  O.  S.  297. 
See  also  cases  under  §  5301,  above. 

6306.  What  is  necessary  for  review  on 
ground  of  verdict,  etc.,  not  being 
sustained  by  sufBcient  evidence. 
Combes  v.  Miller,  6  O.  C.  C.  446. 

6310.  Decree  for  alimony  in  gross  is  a 
judgment.  Everich  v.  Conrad,  4  O. 
C.  C.  233. 

6319.  Personal  judgment  against  married 
woman  Soo.  of  Friends  v.  Haines, 
47  0.  S.  429. 

6334.     Amended,  87  v.  236. 

[6339,-6.]     Amended,  88  v.  157. 

0349.     Considered,  Tipton  v.  Tipton,  49  O. 

S.  368. 
'6364.    Vacating  judgment.  Braden  v.  Hoff- 
man, 46  O.  S.  639. 

6367,  6358.  Waiver  of  notice  by  appearance 
and  accepting.  Braden  v.  Hoffman, 
46  O.  S.  639,  641.  Fraudulent  judg- 
ment (as  false  representation  of 
consent  of  opposing  attorney)  must 
be  vacated  by  petition.  Ralston  v. 
Wells,  49  O.  S.  298. 

6360.  Judgment  that  there  is  valid  de- 
fense must  appear  of  record.  Bra- 
den V.  Hoffman,  46  0.  S.  639,  643. 

6367.    Considered,  Hill  v.  King,  48  O.  S.  82. 

6373.    Amended,  87  v.  187. 

Considered,  Brown  v.  Ins.  Co.,  6 
0.  C.  C.  63. 

6376.  Considered,  Cook  v.  Dinsmore,  5  O. 
C.  C.  392,  393. 

6380.  Considered,  Cook  v.  Dinsmore,  5  0. 
C.  C.  392,  393.  See  Webster  v.  Den- 
nis, 4  0.  C.  C.  314.     Issue  of  execu- 
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SUPPLEMENT  TO 


tion  unneceBsary  during  pendency  of 
creditor's  bill.  Cincinnati  t.  Hafer, 
49  0.  a  60. 

5381.  OfBcer  bound  to  make  a  levy.  Cook 
V.  Dinamore,  5  O.  C.  C.  391. 

5383.  As  to  necessity  of  indorsement 
Cook  V.  Dinsmore,  5  0.  C.  C.  391. 

5394.     Amended,  88  v.  267. 

5398.  Discretion  of  court  as  to  confirma- 
tion of  sale,  etc.;  continuance  of  mo- 
tion to  confirm  to  next  term.  Niles 
V.  Parks,  49  O.  S.  370. 

6416.  Order  of  sale  in  foreclosure  is  not 
an  execution.  Brown  v.  Ins.  Co.,  6 
O.  C.  C.  62. 

5417.  Re-appraisement  in  foreclosure;  sale 
of  property  in  foreclosure  after  re- 
appraisement  may  be  on  time. 
Brown  v.  Ins.  Co.,  6  0.  C.  C.  62. 

5430.  Does  not  apply  to  debtor  support- 
ing widowed  mother  and  invalid 
brother.  Riley  v.  Hitzler,  49  O.  S. 
651. 

5434.  Considered,  Bernsee  t.  Hamilton.  6 
O.  C.  C.  489. 

5437  et  8e<l.  Apply  to  proceedings  by  ex- 
ecutor to  sell  real  estate;  no  pro- 
vision in  lieu  of  homestead.  Bliss 
V.  Fuhrman,  6  O.  C.  C.  203. 

5440  et  se^.  Does  not  authorize  election 
of  widow  to  have  homestead  sold 
and  take  $500  in  lieu  in  proceedings 
to  sell  land  by  executor,  etc.  Bliss 
V.  Fuhrman,  6  ().  C.  C.  203. 

5440.  Construed,  as  to  judgment  and 
mortgage  claims.  Bernsee  v.  Ham- 
ilton, 6  O.  a.  a  487. 

544L    See  Kepner  v.  Pierce,  5  O.  C.  C.  488. 

5464.  Unliquidated  damages  for  injury  to 
real  property  may  be  subjected  to 
claim  of  judgment  crieditor.  Cin- 
cinnati V.  Hafer,  49  0.  S.  60.  Action 
must  be  founded  upon  judgment. 
can  not  be  on  dormant  judgment 
Simpson  v.  Hook,  6  0.  C.  C.  27. 

5472.  6473,  6475,  6481.  Considered,  In 
re  Conokliii,  5  0.  C.  C.  81-88. 

5483.  <'onsidered,  In  re  Concklin,  5  O.  C. 
C.  81-88.  Does  not  apply  to  debtor 
supporting  widowed  mother  and  in- 
valid brother.  Riley  v.  Hitzler,  49 
O.  S.  651. 

5521.    Amended,  88  v.  65. 

5535.  Attached  personal  property  held  by 
one  officer  not  subject  to  levy  under 
writ  in  hands  of  another  officer. 
Bailey  v.  Childs,  46  O.  S.  557. 

5546.  When  surety  concluded  by  judg- 
ment for  plaintiff  in  attachment. 
Jaynes  v.  Piatt  47  O.  S.  262. 

6547.     Amended,  89  v.  46;  90  v.  175. 

6571  et  sei}.  Injunction  will  not  lie  to  pre- 
vent trials  by  judicatories  of  frater- 
nal associations,  etc.  Hershisher  v. 
Williams,  6  O.C.C.  147. 

5672.     Easement  in  private  right  of  way ; 


agreement  as  to,  may  be  enforced 
by  injunction.  Shields  v.  Titus,  46 
O.  S.  528.  Injunction  not  proper 
remedy  to  try  title  to  public  office, 
but  may  be  employed  to  protect  pub- 
lic officer's  possession.  Reemelm  v. 
Mosby,  47  0.  S.  570. 
5673.    Constiiutional,  Phelon  v.  R.  R.  Co., 

5  0  C.  C.  55.5. 

5676,  6679,  5681.  Considered,  In  re 
George,  5  O.  C.  C.219,  220. 

6584.  Cited  and  applied,  Atwood  v.  Whip- 
ple, 48  O  S.  312. 

5687.  Considered,  Bacon,  F.  &  Co.  v.  N. 
W.  Stone  Co..  5  O.  C.  C.  289. 

6626.  Evidence,  Crow  v.  Jordan,  49  O. 
S.  655. 

6646.  Considered,  In  re  Concklin,  5  O.  C. 
C.  82. 

6661.  Considered,  Trust  Co.  v.  Iron 
Works,  4  O.  C.  C.  588;  Bacon,  F.  & 
Co.  V.  Stone  Co.,  5  O.  Q.  C.  289. 

6661.  Mortgage  by  corporation  when  in- 
solvent not  necessarily  invalid. 
Damarin  v.  Huron  Iron  Co.,  47  O. 
S.  581. 

6673.  Action  to  dissolve  corporation ;  mo- 
tion for  temporary  receiver.  SCer. 
Trust  Co.  V.  .ffitna  Iron  Works,  4 
O.  C.  C.  579.  As  to  withdrawal  of  pe- 
titioners before  finding  of  court. 
Herancourt  Brewing  Co.  v.  Arm- 
strong, 6  O.  C.  «.  468. 

6689  et  seq.  See  90  v.  186,  as  to  custody 
of  children  of  divorced  parents. 

6696.  When  husband  not  liable  for  care 
of  children  whose  custody  is  given 
to  mother.    Christboff  v.  Cbristhofi^ 

6  O.  C.  C.  512. 
5697.    Amended  88  v.  531. 

Decree  for  alimony  in  gross  is  » 
judgment  Everich  v.  Conrad,  4  O. 
C  C  233 

5699.     Amended  90  v.  30. 

Decree  for  alimony  in  gross  is  a 
lien  on  real  estate  of  husband  in 
county  where  rendered.  Everich  v. 
Conrad,  4  O.  C.  C.  231.  Lien  of  de- 
cree for  alimony  against  real  estate 
of  deceased  husband.  Webster  v. 
Dennis,  4  O.  C.  C.  313-4.  Estate  in 
remainder  liable  to  lien  for  alimony. 
Min  Young  v.  Min  Young,  47  O. 
S.  501.  Decree  of  land  as  alimony 
includes  growing  crops.  Herron  ▼. 
Herron,  47  O.  S.  544 

6700.     Amended,  90  v.  30. 

5703.    Decree  of  land  as  alimony  includes 

trowing  crops.     Herron  v.  Herron, 
7  0.  S.  544. 
6714a.   (89  V.  131.)    As  to  dower  in  timber,  • 

etc.,  land. 
6725a.    (87  v.  281.)    As  to  conveyance  of 
real  estate  when  husband  or  wife 
are  insane, 
et  seq.    The  validity  of  a-  statute 
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wbiob  is  sole  authority  for  detention 
may  be  tested  by  habeas  corpus. 
Petition  of  Kline,  6  O.  C.  C.  215. 

57S9.  Considered,  In  re  George,  5  O.  C. 
C.  210. 

0704  et  se^.  Action  for  partition  may  be 
appealed ;  what  is  final  order  in  such 
case.  McRoberts  t.  Lockwood,  49 
O.  S.  374.  Service  by  publication; 
a  civil  action;  tenant  in  common 
controling  entire  property  as  trustee, 
etc.;  trustee's  right  to  acquire  title. 
English  V.  Monypeny,  6  O.  C.  C.  654. 
Partition  of  estate  under  will  direct- 
ing rents,  etc.,  to  be  paid  to  devisees, 
etc.  Lindsay  v.  Zanoni,  6  O.  C.  C. 
474. 

67S6.    Amended,  88  V.  151. 

Holder  of  lien  for  alimony  must 
be  made  a  party  in  partition  suit 
Webster  v.  Dennis,  4  O.  C.  C.  315. 
Considered,  Lindsay  v.  Zanoni,  6 
0.  C.  C.  477. 

5767.  Con.sldered,  Webster  v.  Dennis,  4  O. 
C.  C.  315. 

6770.    See  cases  under  6350,  below. 

8779.     Amended,  90  v.  226. 

Service  by  publication  on  "  J.  L. 
or  unknown  heirs  "  held  bad.  Lamb 
V.  Boyd,  4  O.  C.  C.  499. 

6788,  6789.    Amended,  87  v.  237. 

6791.     Amended,  87  V.  238. 

5803,  5804.  Devisee  held  to  take  a  life 
estate,  apd  to  be  entitled  to  relief 
under  §  5803.  Dukes  v.  Dukes,  4  0. 
C.  C.  5U7,  509. 

6814  et  seq.  Petition  in  replevin  must 
show  what.  Taylor  v.  Grever,  6  0. 
C.  C  269 

6815.     Amendeid,  88  v.  273. 

5819.  Amended,  88  v.  273.  See  §  5820a, 
below. 

As  to  amount  of  damage.  Heyns 
V.  Norton,  5  O.  C.  C.  452. 

5820.  Amended.  88  v.  274. 

5820a.  (89  V.  366.)  As  to  preservation  of 
property;  sale,  etc.,  in  replevin. 

5823.    Amended,  88  v.  275. 

6836.  Construed,  Hill  v.  King,  48  0.  S. 
75,  81. 

5837.     Amended,  88  v.  264. 

6848.  See  Treasurer  v.  Minch,  48  0.  S. 
210.  Cited,  Harpster  v.  Trustees,  5 
0.  C.  C.  395.  Considered,  Caldwell 
V.  Carthage,  49  0.  S.  349.  What  is 
involuntary  payment  of  taxes.  Rat- 
terman  v.  Express  Co.,  49  O.  S.  608. 

6862  et  seq.  Evidence  necessarty  to  over- 
throw will.  Russell  V.  Russell,  6  O. 
C.  C.  294. 

6880,5882.  Construction  of  word  "owner." 
Hemm  v.  Williamson,  47  0.  S.  493. 

6914.  Considered  in  criminal  case  for  ut- 
tering false  will.  Corbett  v.  State,  5 
O.  C.  C.  159. 

6916  to  5926.    These  sections  apply  only 


to  a  will  in  writing.  Vrooman  v. 
Powers,  47  O.  S.  191,  194. 

6929.  Considered,  Russell  v.  Russell,  6  O. 
C.  C.  300. 

6934.  Refusal  to  admit  to  probate  not 
conclusive  a^nst  parties  having 
no  notice.  Fenchter  v.  Keyl,  48  O. 
S.  357. 

5944.  Lost  or  spoliated  will.  Behrens  v. 
Behrens,  47,  O.  S.  323,  329. 

5948.  Order  of  probate  prima  facie  evi- 
dence of  due  execution  of  lost  or 
destroyed  will.  Behrens  v.  Behrens, 
47  O.  8.  323,  329. 

6963.  Considered,  GrifSn  v.  Brooks,  48  O. 
8.'211. 

6963,  5964.  Construed,  etc.,  in  conjunc- 
tion with  §  5803.  Dukes  v.  Dukes, 
4  O.  C.  C.  610.  Rights  of  husband 
declining  to  take  under  will.  Wil- 
son V.  Hall,  6  O.  C.  C.  570. 

6967  et  seq.  When  real  estate  is  not 
charged  with  payment  of  legacies. 
McMahon  v.  McGuire,  6  0.  C.  C. 
303.  See  Lindsay  v.  Zanoni,  6  0. 
C.  C.  474.  Rights  of  husband  de- 
clining to  take  under  will,  there 
being  no  children.  Wilson  v.  Hall, 
6  0.  C.  C.  570.  Legacy  charged 
upon  real  estate;  power  to  sell,  etc. 
Dean  v.  Lowenstein,  6  O.  C.  C. 
587.  Provision  divesting  estate 
upon  attempt  to  alienate,  etc.  Par- 
ris  V.  Winterburn,  6  O.  C.  C.  635. 
Power  to  sell  real  estate.  Dean  v. 
Lowenstein,  6  O.  C.  C.  587. 
Amended,  89  v.  247. 
Amended,  90  v.  137.  . 
Legatee  in  verbal  will  not  a  compe- 
tent, disinterested  witness  to  same. 
Vrooman  v.  Powers,  47  O.  S.  191. 
Considered,  Skinner  v.  Blackburn, 
4  O.  C.  C.  326. 

Unless  removed  in  one  of  modes 
prescribed  by  statute,  authority  of 
administrator  or  executor  continues 
until  the  estate  is  fully  settled;  or- 
der discharging  him  after  final  ac- 
count does  not  terminate  his  author- 
ity if  choses  in  action  or  assets 
remain  unadministered.  Weyer  v. 
Watt,  48  O.  S.  545. 

6997.     Amended,  87  v.  297. 

6005,     Amended,  90  v.  12,  142. 

Widow  may  be  appointed  admin- 
istratrix, though  opposed  by  next 
of  kin,  unless  good  cause  against. 
Garretson  v.  Garretson,  4  0.  C.  C. 
336, 

6015  to  6022.    See  under  g  5996,  above. 

6022.  Amended,  90  v.  23. 

6023.  Amended,  87  v.  297. 
6033.     Amended,  88  v.  573. 

6044.     Amended,  87  v.  297;  90  v.  217. 

6063.  Amended,  89  v.  401 ;  90  v.  53. 

6064.  Amended,  89  v.  402. 


6980. 

698L 
6986. 
5991. 


6996. 
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6067,  6058.    Amended,  89  v.  402,  403. 

6067.    See  under  g  5996,  above. 

6069.  Debt  of  administrator  de  bonia  non 
to  former  executor,  becomes  an  as- 
set in  his  hands.  Martin  t.  Train, 
6  O.  C.  C.  49. 

6074.     Amended,  87  v.  298;  88  v.  348. 

Considered.  Skinner  t.  Black- 
burn, 4  0.  C.  C.  326.  See  under 
g  5996,  above. 

6077.    See  under  §  5996,  above. 

6090.  See  90  r.  14,  as  to  collateral  in- 
heritance tax. 

6092.  As  to  presentation  of  claim  for 
taxes.  Treasurer  v.  Prout,  48  O. 
S.  111. 

6095.  Amended,  88  v.  124. 

6096.  Amended,  90  v.  200.  , 
6102.    Considered,   Williams  v.    Bradley, 

5  O.  C.  C.  114. 

6113.  Limitation  of  action  to  enforce  parol 
contract,  etc.  Sbahan  v.  Swan,  48 
O.  S.  32.  Disallowance  of  claim, 
when  statute  begins  to  run  against. 
Stewart  v.  McLaughlin,  47  0.  S.  555. 

6134.  Amended,  90  v.  140.  See  87  v.  150, 
§3,  as  to  definition  of  "superior 
officer"  and  "  fellow  servant,"  as  ap- 
plicable to  railroads,  railroad  acci- 
dents, etc. 

Municipal  corporation  responsible 
for  wrongful  death  from  falling  off 
bridge  having  no  guard  rails,  when. 
Burns  v.  Cambridge,  4  O.  C.  C.  519. 

6136  et  sea.  Considered,  Skinner  v. 
Blackburn,  4  O.  C.  C.  326.  See  Mc- 
Call  V.  Pixley,  48  O.  S.  387.  Sec- 
tions 5437,  5438  and  6155,  as  to 
homestead,  apply  to  proceedings  un- 
der these  sections.  Bliss  v.  Fuhr- 
mann,  6  O.  C.  C.  203. 

6137.  Jurisdictionof  probate  court.  Doan 
V.  Biteley,  49  0.  S.  588. 

6139.  When  a  fraudulent  conveyance 
may  be  impeached  by  adminis- 
trator. McCall  v.  Pixley,  48  O.  S. 
379. 

6142  et'se^.  Necessary  parties.  Doan  v. 
Biteley,  49  O.  S.  588. 

6145.     Amended,  89  v.  135. 

6155.  Applies  to  proceedings  by  executor 
to  sell  real  estate;  no  provisions  in 
lieu  of  homestead.  Bliss  v.  Fuhr- 
mann,  6  O.  0.  C.  203. 

6162.     Amended,  88  v.  41 ;  89  v.  148. 

6176.     Amended,  88  v.  345. 

See  under  g  5996,  above. 

6183.  Action  at  law  against  administrator 
by  attorney  for  services  to  him  can 
not  be  maintained  to  bind  the  es- 
tate. McBride  v.  Brucker,  5  O.  C.  C. 
12,  13.  See  also  Miller  r.  West,  5 
O  C  C  89 

6185.    Amended!  90  v.  117. 

6189.  See  under  g  5996,  above. 

6190.  Amended,  90  v.  171. 


6195.  Considered,  In  re  Corry  Estate,  4 
O.  C.  C.  220.  When  acton  under 
this  section  and  g  6199  is  barred  by 
statute  of  limitation.  Lease  v.  Dow- 
ney, 5  O.  C.  C.  480. 

6197.  Considered,  Lease  v.  Downey,  5  O. 
C  C  483 

6199,  6200.    See  under  g  6195,  above. 

6202.  Considered,  Noble  v .  Martin,  4  O.  C. 
C.  365.  What  questions  can  be  con- 
sidered. Cincinnati  v.  McMicken, 
6  O.  C.  C.  188.  See  Wilson  v.  Hall, 
6  O.  C.  C.  575. 

6203.  Considered,  In  re  Estate  of  Corry, 

4  O.  v.  C.  220. 

6210  et  seq,  Right  of  surety  to  equitable 
set  off.  Fisher  v.  Cassidy,  49  O.  S. 
421. 

621L  Considered,  Lease  v.  Downey,  5  O. 
C.  C.  483,  484. 

6217,  6218.  No  action  lies  against  the 
heir  or  legatee  until  after  final  set- 
tlement by  administrator  or  exec- 
utor. Arbaugh  v.  Milleit,  5  O.  C.  C. 
297. 

6269.    Amended,  88  v.  345. 

6285.     Amended,  90  v.  293. 

6292.     Amended,  90  v.  194. 

6296,  6296.  See  87  v.  162,  as  to  guardian 
leasing  real  estate  of  ward  for  oil  or 
gas  purposes.  See  87  v.  223,  as  to 
same,  for  mining  purposes. 

6301a  to  6301e.  (89  v.  173.)  As  to  guar- 
dians borrowing  money  and  mortgar 
ging  real  estate. 

6304.  See  88  v.  271 ,  as  to  guardians  bor- 
rowing money  to  pay  off  liens,  etc 

6306.  Amended,  88  v.  151.  See  under 
g  6304,  above. 

6308.      See  under  gg  6295,  6304,  above. 

[6316,-11     See  under  g  6304,  above. 

6317.  Marriage  of  ward.  McCIeary  v.  Bar- 
calow,  6  O.  C.  C.  481. 

6334.     Amended,  90  v.  368. 

6336.  Deed  of  assignment  need  not  be 
filed  with  recorder  for  record,  but 
takes  effect  from  time  of  filing  with 
probate  judge.  Betz  v.  Snyder,  48 
O.  S.  492. 

6338.     Amended,  88  v.  351. 

6340.    Considered,  Sylvester  v.  Hesslein, 

5  O  C  C  269 

6342.  Amended,  89  v.  154. 

6343.  Mortgage  by  corporation  when  in- 
solvent not  necessarily  invalid.  Da- 
marin  v.  Huron  Iron  Co.,  47  O.  S. 
581.  Preferences  by  chattel  mort^ 
gage,  etc  ,  are  valid.  Cross  v.  Cars- 
tens,  49  O.  8.  548.  Considered,  Syl- 
vester v.  Hesslein,  5  O.  C.  C.  256. 

6344.  Considered,  as  to  counsel  fees.  Syl- 
vester V.  Hesslein,  5  O.  C.  C.  274. 
When  a  fraudulent  conveyance  may 
be  impeached  by  administrator. 
McCall  V.  Pixley,  48  0.  S.  379.  See 
under  g  6360,  below. 
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6350.  Amended,  88  v.-lSl. 

Wife  entitled  to  compensation  for 
contingent  liower  in  certain  profh 
erty  owned  by  partners,  and  sold 
in  partition  proceedings,  though  in 
hands  of  trustee  under  g  6344. 
Smith  V.  Rothschild.  4  0.  C.  C.  544, 
551.  Debtor's  right  of  set  oCf  against 
insolvent  creditor.  Armstrong  v. 
Warner,  49  0.  S.  376. 
6360a  to  6350h.  (88  r.  181.)  As  to  sale 
of  insolvent's  real  estate. 

6351.  Conflicting  mortgage  liens  on  real 
estate.  Rhoadea  v.  Raymer,  6  0.  C. 
C.  68. 

6355.  Secretary  of  incorporated  manufact- 
uring company  is  not  entitled  to 
preference  over  general  creditors. 
Green  v.  Weller,  6  O.  C.  C.  351. 

6367.  In  cose  of  sale  of  incumbered  real 
estate  for  less  than  incumbrances. 
Shaw  v.  B'ld'g  Ass'n,  6  0.  C.  C.  41. 

6384.  Action  for  breach  of  contract  of 
marriago  will  not  lie  where  parties 
are  fir.st  cousins.  Reed  v.  Reed,  49 
O.  S.  6.54  Marriage  of  person  un- 
der guardianship.  McCleary  v.  Bar- 
calow,  6  O.  C.  C.  481. 

6392.     Amended,  90  V.  47. 

6395.     Amended,  90  v.  53. 

6407,6408.  Notice  of  appeal;  whenneo- 
fs.sary,  etc.  Keck  v.  Douglass,  6  O. 
C.  C.  649. 

6411.  Cited,  R.  R.  Co.  v.  O'Hara.  48  O.  S. 
354. 

Ch.  8,  'i  6414  et  sec[.  When  petition  in 
error  may  be  prosecuted.  R.  R.  Co. 
v.  Ry.  Co.,  6  O.  C.  C.  521. 

6414.  Considered,  Ry.  Co.  v.  Pouchot,  4 
O.  C.  C.  193. 

6415.  Amended,  88  v.  555. 

6415a.  (8S  v.  ')55. )  As  to  appropriation  6f 
j)ropenv  of  minors,  insane,  etc. 

6416.  6417,  64l9.  Remainderman,  rights 
of.  Gorrill  v.  Ry.  Co.,  4  O.  C.  C. 
398,  402.  Considered,  Ry.  Co.  v. 
Pouchot,  4  O.  C.  C.  193. 

6420.  Right  of  corporation  may  be  tested 
in  a  civil  action,  notwithstanding 
probate  court  authority  under  this 
section.    State  T.  Salem  Water  Co., 

5  0.  C.  C.  58. 

6422.  Rights  of  remainderman.  Gorrill 
V.  Ky.  Co.,  4  0.  C.  C.  398,  402. 

6432.  Petition  in  error  from  final  order; 
what  constitutes  final  order.  St.  Ry. 
Co.  v.  St.  Ry.  Co.,  6  O.  C.  ('.  363. 
.Judgment  confirming  verdict^ must 
be  entered  before  prosecuting  peti- 
tion in  t-rior.     R.  R.  Co.  v.  Ry.  Co., 

6  0.  C.  C.  521. 

6433.  Payment  of  award  is  not  necessary 
to  constitute  final  order  subject  to 
petition  in  error.  St.  Ry.  Co.  v.  St. 
Ry.  Co.,  6  0.  C.  C.  363. 

6437  et  8ec[.    Petition  in  error  from  final 


6445. 
6448. 


order;  what  constitutes  final  order. 
St..  By.  Co.  V.  St.  Ry.  Co.,  6  0.  C  C. 
363. 
6440.     Amended,  88  v.  281. 
6442,  6443.    When  neither  party  demand 
,  a  jury,   the  court  may  determine 
the  title  to  the  land.     R.  R.  Co.  v. 
O'Har^,  48  O.  S.  354.     Rights  of  re- 
mainderman.   Gorrill  v.  Ry.  Co.,  4 
O.  C.  C.  398,  402. 

Considered,  Ry.  Co.  v.  Pouchot,  4  O. 
C.  C.  193. 

Measure  of  damages  is  value  at  time 
of  assessing.  R.  R.  Co.  v.  Perkins, 
49  O.  S.  326.  Word  "  land  "  includes 
the  interest  of  lot  owner  in  the  street 
on  wjiich  lot  is  situate.  Ry.  Co.  v. 
Pouchot,  4  O.  C.  C.  187.  Construed, 
R.  R.  Co.  v.  O'llara,  48  O.  S.  343,  353. 
Held  constitutional,  In  re  George,  5 
O.  C.  C.  207. 

Amended,  87  v.  161,  274;  90  v.  101. 
Injunction  without  bond  not  au- 
thorized by  law.     In  re  George,  5  0. 
C.  C.  207. 

Amended,  88  v.  277. 

Amended,  89  v.  47. 

Decision  of  miction  by  justice,  while 
unreversed,  conclusive  between  the 
parties.  Strauss  v.  Cooch,  47  O.  8. 
115. 

Amended,  87  v.  80. 

Amended,  90  v.  358. 
65Q3a.     (89  T.  59.)    As  to  attorney's  fees 
in  action  for  wages. 

Amended,  89  v.  375. 

Amended,  90  v.  358. 
Bill  of  exceptions;  mandamus  to 
justice  of  the  peace.    State  v.  Bick- 
ham.  4  0.  C.  C.  246,  248. 
Costa,  Cohoon  v.  Kineon,  46  O.  8. 
590. 

Upon  appeal,  court  can  not  substi- 
tute cause  of  action  not  within  juris- 
diction of  Justice,  Van  Dyke  v. 
Rule,  49  O.  S.  530. 

Amended,  90  v.  196. 

Practice,  Cohoon  v.  Kineon,  46 
O.  S.  590.  'I'ranscript  can  not  be 
contradicted  by  affidavits;  how  cor- 
rected. Stoffregen  v.  Biederman,  6 
O.  C.  C.  55.  Constable  is  not  liable 
for  paying  over  moneys  before  un- 
dertaking on  appeal.  Monahan  ▼. 
Company,  6  O.  C.  C.  150. 

Jurisdiction  and  judgment  of  court 
when  case  not  appealable,  etc.  StoflF- 
regen  v.  Biederman,  6  O.  C.  C.  55. 

See  under  §  6.565,  above. 

Amended,  88  v.  275. 

Amended,  88  v.  275.  See  §  5820a, 
89  v.  366,  as  to  preservation  of  prop* 
erty  taken  in  replevin. 

Amended,  88  v.  277. 

Amended,  88  v.  277. 

See  89  v.  397,  as  to  violators  of  reg- 


6464. 


6489. 
6500 
6522. 


6547. 
6560. 


6564. 
6565. 


6581. 
6683. 


6585. 


6696. 


6610. 
6613. 
6616. 


6617. 
6623. 
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ulations  as  to  width  of  tires  in  Jef- 
ferson county. 

6706.  Bill  of  exceptions;  mandamus  to 
justice  of  the  peace.  State  t.  Bick- 
ham,  4  O.  C.  C.  248. 

6707  et  seq.  See  90  v.  192,  as  to  time  of 
determining  cases  in  error. 

Judgment  will  not,  be  reversed 
for  error  in  charge  to  jury  where 
no  right  of  recovery  bia  been 
shown.  Elster  v.  Springfield,  49  O. 
8.  84.  What  is  final  order  in  con- 
demnation proceedings.  St.  Ry.  Co. 
V.  St.  Ry.  Co..  6  0.  C;.  C.  363.  What 
is  necessary  for  review  on  ground  of 
verdict,  etc.,  not  being  sustained  by 
sufficient  evidence.  Combes  v.  Mil- 
ler, 6  O.  C.  C.  446.  When  petition 
in  error  to  probate  court  in  con- 
demnation proceedings  may  not  be 
prosecuted.  R.  R.  Co.  v.  Ry.  Co.,  6 
O.  C.  C.  521.  Do  not  apply  to  crim- 
inal oases.  Nickel  v.  State,  6  O.  C. 
C.  601. 

6707.  Practice,  Noble  v.  Martin,  4  O.  C. 
C.  368.  Vacating  judgment.  Braden 
V.  Hoffman,  46  O.  S.  639.  Cited  and 
applied,  Henry  v.  Jeanes,  48  0.  S. 
459. 

6708.  Considered,  Atwood  v.  Whipple,  48 
O.  S.  314. 

6709.  Amended,  90  v.  191. 

Circuit  court  has  no  power  to  re- 
view on  error  an  order  of  a  common 
pleas  judge  at  chambers.  Atwood 
V.  Whipple,  48  O.  8.  308,  312;  s.  c, 
5  0.  CO.  118. 
6709a.  (90  V.  191.)  As  to  laws  applicable 
to  superior  court. 

6710.  Vacating  judgment,  Braden  v. 
Hoffman,  46  0.  S.  639.  Finding  of 
facts  by  circuit  court  in  error  not 
authorized,  and  will  not  be.reviewed 
by  supreme  court.  Youngv.Penn. 
Co.,  46  O.-S.  558.  Supreme  Court 
will  not  weigh  evidence  to  deter- 
mine whether  new  trial  should  have 
been  granted.  Finlev  v.  Whitley, 
46  0.  S.  524, 527.  Cited  and  applied, 
Henry  v.  Jeanes,  48  O.  S.  459. 

6713.  Waiver  of  process  and  entry  of  ap- 
pearance prior  to  filing  petition 
takes  effect  as  of  date  of  filing;  de- 
cease of  defendant  before  such  filing. 
McGuire  v.  Ranney,  49  O.  S.  372. 

6718.  This  section  governs  as  to  under- 
taking upon  petition  in  error  to 
supreme  court.  Hyde  v.  Bank,  49 
O.  S.  60. 

6723.    Amended,  89  v.  45. 

Limitation  prior  to  taking  effect 
of  amen  d  men  t,  Oc  tober  1 , 1 889.  See 
Trustees  v.  Board,  46  0."  R.  694. 
Proceedings  in  error  commenced 
more  than  six  months  after  date  of 
judgment  is  too  late.    Brown  v.  Coal 


Co.,  48  O.  S.  542.  Does  not  apply  to 
criminal  cases.  Nickel  v.  State:  6 
O.  C.  C.  601.  See  49  O.  S.  372,  under 
§6713,  above. 

6725.  Court  can  not  fix  term  for  stay  of 
judgment  upon  petition  in  error  to 
supreme  court  in  an  action  for 
money  only.  Hyde  v.  Bank,  49  O. 
S.60. 

6732a.  (89  V.  43.)  As  to  attorney's  fees 
when  judgment  for  wages  isaffirmed. 

6741.  Mandamus;  quo  warranto,  duty  of 
attorney-general  in,  Thompson  v. 
Watson,  48  O.  S.  552.  Mandamus 
to  compel  county  commissioners  to 
award  contract  to  lowest  bidder. 
State  V.  Betts,  4  0.  C.  C.  89.  Man 
damus  does  not  lie  to  control  dis- 
cretion of  commissioners  as  to  con- 
struction or  repair  of  bridge.  State 
T.  Commissioners,  49  0.  S.  301 .  Man- 
damus will  lie  to  compel  clerk  to 
make  entry  as  to  appeal  bond,  etc 
State  V.  Meacfaam,  6  O.  C.  C.  31. 

6742.  Mandamus  to  compel  county  com- 
missioners to  award  contract  to 
lowest  bidder.  State  v.  Betts,  4  O. 
C.  C.  89.  Cited  and  applied.  State 
V.  Crites,  48  O.  S.  465. 

6744.  Electors  may  institute  proceedings 
in  mandamus  as  to  elections.  State 
V.  Tanzey,  49  O.  S.  656. 

6748.  Construed.  Morganthaler  v.  Crites, 
4  ().  C.  C.  487.  Considered.  State  v. 
Crites,  48  O.  S.  142-176. 

6749,  6751,  6752.  Considered,  State  v. 
Crites,  48  O.  S.  142-176. 

6761.  Quo  warranto.  State  v.  Salem 
Water  Co.,  5  0.  C.  C.  63.  Misuse  of 
franchise;  quo  warranto.  State 
V.  Ry.  Co.,  47  0.  S.  130.  Foreign 
company;  quo  warranto.  State  v. 
Ins.  Co., 47  O.  S.  179.  Quo  warranto 
lies  against  foreign  companies;  pay- 
ment of  license  by  insurance  com- 
pany will  not  prevent.  State  v.  Ins. 
Co.,  49  O.  S.  440  Quo  warranto 
may  be  brought  for  excluding  part 
of  directors  from  acting.  State  v. 
R.  R.  Co.,  C.  O.  0.  412. 

6762  et  seq,.  Who  may  commence  action. 
State  V.  Smith.     6  O.  C.  C.  410. 

6762,  6763.    See  under  g  6741 .  above. 
6771.    Publication  is  not  permitted  where 

none  of  defendants  reside  or  are 
found  in  the  county.  State  v. 
^  Smith,  6  0.  C.  C.  410. 

6789.  Construed,  etc.,  State  v.  Standard 
Oil  Co.,  49  O.  S.  138. 

6796.  Indictment;  offering  to  sell  note, 
etc.;  alleging  value.  Umbenhauer 
V.  State,  40.  C.C.  378. 

6804.  Considered,  Devere  v.  State,  5  O.  C. 
C.  531.  Does  not  apply  to  indict- 
ment for  aiding  and  abetting  arson, 
under  §  6832;  conviction  of  princi- 
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pal  unnecessary.     Searles  ▼.  State, 

u  0  C  C  332 
Ch.  8,  g  6808  et  seq.    See  90  t.  131,  as  to 

misrepresentations  by  married  men. 

See  90  V.  353,  as  to  hazing  in  schools. 
6808.     Indictment  not  bad  because  in  the 

same  count  it  charges  assault  with 

intent  to  rob.    Blair  v.  State,  5  O. 

C.  C.  502.    There  are  not  two  corpora 

deUeti,   but  only  one  corpus  delicti, 
'  under  count  for  murder  in  attempt 

to  commit  rape.    State  y.  Leuth,  5 

O.  C.  C.  94,  106. 

6818.  Taking  thing  of  value  from  a  per- 
son, and  then  striking  him  to  enect 
escape,  is  one  act,  and  robbery. 
Sherman  v.  State,  4  O.  C.  C.  531. 
See  under  §  6808,  above. 

6819.  See  90  v.  353,  as  to  hazing. 

6821.  Construed — malice,  etc.  State  v. 
Stout,  49  0.  S.  270.  See  under 
g  6808,  above. 

Considered,  as  to  what  is  necessary 
to  aver  in  an    indictment  under. 
Geiger  v.  State,  5  O.  C.  C.  283. 
See  under  g  6808,  above. 

6827a.  (90  V.  33.)  As  to  trespassing,  etc., 
on  grounds  of  girls'  industrial  home. 

6828.  Evidence,  etc.  Boyle  r.  State,  6  0. 
C.  C.  163. 

6830.  The  words  "  tends  to  degrade  and 
disgrace  such  person,"  are  part  of 
the  description  of  the  offense,  and 
must  in  effect  be  pleaded;  when  a 
conspiracy  must  be  proven.  Ditzler 
v.  State,  4  O.  C.  C.  551.  Indictment 
for  blackmail.  Mann  v.  State,  47 
O.  S.  566. 

6832.  Aiding  and  abetting;  evidence,  etc. 
Searles  v.  State,  6  O.  C.  C.  332. 

6837.     Amended,  88  v.  342. 

6841,  6842.  Considered,  State  v.  Ellet,  47 
O.  S.  99.  Guardian,  when  held  not 
to  have  embezzled  funds  of  ward. 
Myers  v.  State,  4  0.  C.  C.  571,  576. 

6850.  See  83  v.  64,  as  to  law  against  giv- 
ing false  pedigree  or  false  certificate 
of  sale  of  animal. 

6851,  6852.     Maliciously   killing,   poison- 

ing, etc.    Mann  v.  State,  47  0.  S.  56 1 . 

6853.     Amended,  90  v.  140. 

6854a  to  6854c.  (90  v.  329.)  As  to  taking, 
injuring,  etc.,  bicycles. 

[6856,-1]    Amended,  90  v.  199. 

6858.  Indictment  under.  Whiting  V.  State, 
48  O.  .S.  220,  232. 

6860.     Amended,  90  v.  232. 

-    Law  to  protect  property  of  natural 
and  other  gas  companies,  88  v.  241. 

6865.  Stakes  driven  on  premises  of  les- 
see, without  his  consent,  by  owner 
of  reversion,  not  landmarks  "  prop- 
erly established."  Nigh  v.  Keifer, 
5  O.  C.  C.  I. 

6869.    Amended,  87  t.  329. 


6881a.  (90  v.  221.)  As  to  trespassing  by 
ahanty-boat  owners. 

6884.     Amended,  89  v.  70,  234. 

6888.  SufSciency  of  indictment,  Seville  v. 
State,  49  0.  S.  117. 

6890.  Indictment  under  g  6888  need  not 
specifically  negative  existence  of 
facts  in  proviso  of  this  section. 
Seville  v.  State,  49  ().  S.  117. 

6896a.  (89  V.  51.)  As  to  disorderly  con- 
duct on  trains. 

6901.  As  to  enforcement  of  such  con- 
tracts as  would  be  enforced  where 
made.  Harrison  v.  Baldwin,  5  0.  C. 
C.  310  313 

6920a  to  6920c.  (87  v.  350.)  As  to  in- 
spectors of  nuisances,  etc. 

692L  Obstruction  of  street,  an  offense. 
R.  R.  V.  Moiey,  47  O.  S.  215. 

6923.     Amended,  87  v.  349. 

Requisites  of  indictment  State 
V.  Frieberg,  49  O.  8.  585. 

8923a.  (88  V.  188.)  As  to  animals  dying 
of  contagious  diseases. 

6925.     Amended.  87  v.  351. 

Civil  damages  may  be  recovered 
also,  if  damage  results  from  viola- 
tion, if  result  might  be  reasonably 
anticipated.  C.  &  H.  C.  &  1.  Co.  v. 
Tucker.  48  O.  S.  64. 

Ch.  8,  g  6929  et  seq.  See  88  v.  547, 
amended(?),  90  v.  8,  as  to  enteiing 
horses  in  wrong  class  in  matches 
for  trotting,  pacing,  etc.  See  90  v. 
48,  amended,  90  v.  81,  as  to  fraud  in 
binding  twine.  See  90  v.  175,  as  to 
shooting  game,  etc.;  selling,  etc., 
liquor  near  township  parks. 

6980,  6931.  Contracts  for  sale  of  lots, 
distribution  by  drawing  held  to  be 
a  scheme  of  chance.  Jackson  Co. 
V.  Marks,  4  O.  C.  C.  343. 

6934a.  Construed,  etc.,  Lester  v.  Buel,  49 
0.  S.  240. 

8942.  See  88  v.  567,  as  to  sale  of  intoxi- 
cating; liquors  in  brothels. 

6943.  See  88  v.  409,  as  to  minors  entering 
saloons. 

6946.  Amended.  88  v.  603.  See  under  g 
6942,  above;  also,  90  v.  175,  as  to 
sale  of  liquors  near  township  parks. 
A  fair,  though  held  under  the 
auspices  of  a  company  organized  for 
profit,  comes  within  this  section. 
St-ate  V.  Long,  48  O.  S.  509.  Suffi- 
ciency of  evidence;  election  as  lo 
various  offenses.  Nickel  v.  State,  0 
O.  C.  C.  601. 

6946a.     Amended,  89  v.  254;  90  v.  143. 

6946b.  (90  V.  143.)  As  to  selling  liquor, 
near  0.  S.  &  S.  Home. 

695L  Amended,  89  v.  140.  Modified,  as 
to  dogs,  by  g  7008,  87  v.  269.  See  90 
V.  138,  as  to  docking  horses^ 

6953.  Sefe  89  v.  307,  amended  90  v.  165,  as 
to  manufacture,  etc.,  of  dynamiic. 
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6957.     See  8t  V.  235,  as  to  labeling  of  poi- 
sonous iirticle-i 
6980.     Amended,  89  v.  383. 
6961.     Amended,  87  v.  66 

6966.  Amended,  88  v.  566. 

6967.  Amended,  88  v.  554. 

6968.  Amended.  87  v.  275;  88  v.  69;  89 
V.  26. 

[6968,-1.1     .\  mended.  8.»  v.  141. 

[6968,-3.]  Repealed,  87  v.  78.  See  87  v. 
339.  as  to  refundiii>!  fishing  net  tax. 
.See  88  v.  ^O-i,  as  to  permitting  owner 
of  seized  fish-nets  to  sue  the  state. 
See  89  T.  245,  as  to  use  of  seines, 
etc..  in  Lewiston  reservoir. 

6968c.  (90  V.  262.)  As  to  violators  of 
game  laws. 

8969.  ("onsideied,  Bellaire  Goblet  Co.  v. 
Findlay,  5().  C.  <;.  429. 

6976.     Amen.led,  90  v., 29. 

Considered,  Bellaire  Goblet  Co.  v. 
Findlay.  5  0.  •'.  0.429. 

6980a.     Amended,  90  v.  188. 

6984  et  seq.    See  90  v.  55,  as  to  retaining 
wages  of  minocs,  etc.     .See  §  3718a, 
9)  V.  335,  as  to  jurisdiction  of  jus- 
tices, mayors,  etc. 

6984a.     See  S7  V.  216,  as  to  abandonment 
and  pauperism. 
-  6986.    Amended,  88  v.  396.     See  87  v.  161, 
as  to  employment  of  minor  under 
sixteen  years  of  age. 

6986aa.    See  under  §  6986,  above. 

6991.     Amende<l,  89  v.  239. 

[6998,-1.]  See  90  v.  235.  as  to  trafficking 
in  cigarettes 

7006.     Amended,  89  v.  1.3.5. 

7008.     Amended,  87  v.  269;  88  v.  518. 

7016.     Amended,  88  V.  443. 

[7017,-3.]     Amended,  89  v.  84. 

7018  et  seq.  See  90  v.  131,  as  to  married 
men  pretending  to  be  single. 

7019.  ^ee  88  v.  567,  as  to  sale  of  liquors 
in  brothels. 

-  Requisites  of  indictment,  State  v. 
Broivn,  47  0.  S.  102.  Affinity  de- 
fined, Chinn  v.  State,  47  O.  .S.  575. 
One  of  the  parties  to  incest  may  be 
convicted  therefor,  though  the  other 
be  not  indicted;  what  letters  may 
be  admitted  as  evidence.  Lowther 
v.  State,  4  O.  C.  C.  522. 

7026.     Amende.!,  89  v.  127. 

7033.  See  89  v.  252,  amended,  90  v.  79,  as 
to  barbering  on  Sunday. 

7046.     Repealed,  88  v.  468. 

7054,  7058.  See  88  v.  4f.5,  §  22,  as  to  de- 
ceiving illiterate  voter. 

7064,  7065.  Repealed,  89  v.  454.  See  88 
v.  466,  §  24,  as  to  bribery  at  elections. 

7066  See  88  v.  467,  §  27,  as  to  time  of 
commencing  prosecution. 

7069, 7072 to 7074.  .See87v.  141,nmended, 
89  V.  1 66,  as  to  registration  and  pro- 
tection of  labels,  trade-marks,  etc., 
of  workingmen's  unions. 


7076.     Indictment,  offering  to  sell  note, 

etc.,  alleging  value.     Umbenhauer 

V.  State,  4  0.  C.  C.  378.     Requisitee 

of  indictment  under   this  section. 

,  State  V.  Trisler.  49  O.  S.  583. 

7091.  "Uttering  and  publishing."  Cor- 
bett  V.  State,  5  0.  C.  C.  1.55.  See 
Devere  v.  State.  5  O.  C.  C.  509. 

7129.  Authority  to  make  arrests  without 
warrant.  Reinhard  v.  City,  49  O.  S. 
257. 

7133.  Considered,  Wheeler  v.  Gavin,  5  O. 
C.  C.  250. 

7135.  Considered,  Brown  v.  Van  Wert,  4 
O.  C.  C.  410. 

7146,  7147.  See  §  3718o,  90  v.  335,  §9079, 
and  88  v.  566,  §  2,  as  to  final  juris- 
diction of  magi'strates  in  certain 
cases. 

7159.  Cash  bail  can  not  be  taken  in  ab- 
sence of  statute.  Reinhard  v.  City, 
49  O.  S.  257. 

7183  et  seq.  See  87  v.  82,  as  to  refunding 
certain  forfeited  recognizances  in 
Lorain  county. 

7196.  f'onstruction  of,  applied  to  §  1494. 
I'rustees  v.  White,  48  O.  S.  686. 

7203.  g§  [5189,-1]  to  [5189,-8]  do  not  ex- 
empt Hamilton  county  from  these 
provisions.  McCarthy  v.  State,  6  O. 
C.  C.  627. 

7212  et  seq.  Sufficiency  of  indictment  for 
prize  fighting.  Seville  v.  State,  49 
O.  .S.  117;  for  ntiisances,  State  v. 
Frieberg,  49  O.  S.  585;  for  obtaining 
property  by  false  pretenses,  State  v. 
Trisler,  49  O.  .S.  583.  Election  be- 
tween different  courts  of  an  indict- 
ment; discretion  of  court  Searles 
V.  Slate.  6  O.  C.  C.  .331. 

7218,  7223.  Considered,  Corbett  v.  State, 
5  O.  C.  C.  157,  158. 

7227.  Construed,  Whiting  v.  State,  5  O. 
C.  0.  220.  233. 

7231.     Amended,  87  v.  351. 

7248  et  seq.  Indefiniteness  in  charging 
criminal  intent  is  remedied  by  mo- 
tion and  not  by  demurrer.  Searles 
V.  State,  6  O.  C.  C.  332. 

7248.  Considered,  Ex  parte  McEnight,  48 
O.  S.  604. 

7249.  Considered,  Geiger  v.  State,  5  O.  C. 
C.  285;  Whiting  v.  State,  48  O.  8. 
231. 

7250.  Mere  irregularities  in  selecting 
grand  jurors,  will  not  support,  etc. 
Blair  v.  State,  5  0.  C.  C.  496.  Con- 
sidered, Whiting  V.  State,  48  O.  S. 
231;  Ex  parte  McKnight,  48  O.  S. 
604. 

7251.  Considered,  Geiger  v.  State,  5  O.  C. 
C.  285. 

7258.    Considered,  Ladd  v.  State,  5  O.  C. 

C.  280. 
7264.    Fees  of  sheriff  upon  failure  to  oon- 
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vict,  etc.     Commissionera  v.  State, 
49  O.  S.  373. 
7267  to  7271.    Applied.  Quigley  v.  State, 
5  O.  C.  C.  611. 

7272.  It  is  not  error  to  require  defend- 
ant to  exercise  right  of  challenge 
to  each  juror  as  called,  etc.  Thur- 
man  v.  State,  4  O.  C  C.  141.  Con- 
sidered, etc..  Gram  v.  Sampson,  4 
0.  C.  0.  492;  Quigley  v.  State,  5  O. 
C.  C.  641. 

7273.  See  Thurman  v.  State,  4  O.  C.  C. 
141;  Quigley  v.  State,  5  0.  C.  C.  641. 

7275.  Amended.  89  v.  219. 

Applied,  Quigley  r.  State,  5  O.  C. 
C.  641. 

7276.  Considered.  Quigley  v.  State,  5  O. 
C.  C.  641. 

7277.  Considered,  Gram  v.  Sampson,  4  0. 
C.  C.  492. 

727§.  As  to  opinion  formed  from  news- 
paper accounts.  Blair  v.  State,  5  O. 
C.  C.  496. 

7280.  Considered,  Gram  v.  Sampson,  4  O. 
C.  C.  492. 

7283  et  Beq..     As  to  defendant's    accom- 

Sanying  jury  to  view  placey  see 
;lythe  V.  SUte,  47  0.  S.  234;  s.  c,  4 
O.  C.  C.  43.5.  Admissions,  Searles  v. 
State,  6  O.  C.  C.  331. 

7287.  Construed,  State  v.  Stout,  49  0.  S. 
2,0. 

7288.  Considered,  McCarthy  t.  State,  5  O. 
.   C.  C.  630. 

7300.  Paragraph  5,  construed,  Umben- 
hauer  v.  State,  4  O.  C.  C.  385. 

730L  Construed,  Blythe  v.  State,  4  O.  C. 
C.  435;    47  O.  S.  235. 

7305  et  seq..  Petition  in  error  does  not 
lie  in  behalf  of  state.  State  v.  Sim- 
mons, 49  O.  S.  305. 

7309  to  7311.  Considered,  Corbett  v.  State, 
5  0.  C.  C.  155. 

7313.  Considered,  Ladd  ▼.  State,  5  O.  C.  C. 
278. 

7316.  This  section  is  constitutionaL  Craig 
V.  State,  49  0.  S.  415. 

732L     Amended,  88  v.  565. 

7350.  Error  not  alleged  in  motion  may 
be  availed  of  in  proceedings  in  er- 
ror; newly  discovered  evidence. 
Searles  v.  State,  6  O.  C.  C.  331. 

7353.  Considered,  Meyers  v.  State,  4  ().  C. 
C.  570,  572;  Geiger  v.  State,  5  O.  C. 
C.  285.  When  certain  defects  are 
not  available  grounds  for,  etc.  De- 
vere  v.  State,  6  O.  C.  C.  509. 

7356  et  seq.  Petition  in  error  should  be 
accompanied  by  complete  certified 
transcript;  as  to  involuntary  pay- 
ment of  costs,  in  certain  case. 
Johnson  v.  State,  4  0.  C.  C.  524. 
Supreme  court  may  review  judg- 
ment of  circuit  court  in  error,  in 
case  charging  violation  of  munici- 
pal ordinance.    Van  Wert  v.  Brown,  I 


47  O.  S.  477.  Petition  in  error 
does  not  lie  in  behalf  of  state. 
State  V.  Simmons,  49  O.  S.-305.  Sec- 
tion 6707  et  seq  ,  does  not  apply  to 
criminal  cases.  Nickel  v.  State,  6 
0.  C.  C.  601 .     See  also  under  g  7350. 

7362a.  (90  v.  363).  As  to  custody  of  de- 
fendant during  pendency  of  petition 
in  error,  etc. 

7374.  See  88  v.  150,  as  to  contamination 
of  prisoners  in  county  jail. 

7378,  737§.    Amended,  87  v.  186. 

7389  et  seq.  See  90  v.  224,  as  to  manufact- 
ure of  knit  and  woolen  goods  in 
institutions,  etc.  * 

7424.  See  89  v.  346,  amended  90  v.  237,  as 
to  employment  of  inmates  of  peni- 
tentiaries, etc. 

[7436,-1]  et  seq.  See  87  v.  241,  as  to  eli- 
gibility to  appointment  as  trustees. 
See  88  v.  310,  as  to  parole  of  prison- 
ers. 

[7436,-3.1    Amended,  87  v.  64 


[7436,-11 

[7438,-5.] 

der  gj 
7436,-6.1 
■7436,-8.' 
7436,-9." 
7436,-10.] 
tition 


Amended,  89  v.  192.    See  un- 

!  7389  et  seq,  7424. 

Amended,  87  v.  164.  \ 

Amended,  88  v.  556. 

Amended,  89  v.  361. 
This  provision 'is  valid.     Pe- 
of  Kline,  6  0.  C.  .C.  215. 
Amended  87  v.  65. 


7436,-13.1 

7436,-14.]     Amended,  89  v.  193. 

;7436,-15a.3    {«8  v.  310,  §  1),  as  to  parole 
of  prisoners. 

[7436,-22.1    Amended,  88  v.  388,  418. 

[7436,-23.]  Repealed  (new  law),  88  v 
;i82,  418. 

[7436,-24.]  Amended,  87  v.  226 ;  repealed 
(new  law),  88  v.  382.  418. 

[7436,-25]  to  [7436,-30.]  Repealed  (new 
law),  88  v.  3"<2,  418. 

[7447]  et  seq.  See  88  v.  353,  supplemented 
89  V.  24,  as  to  location  of  Ohio  agri- 
cultural experimental  station,  etc. 

r7<i53]  to  [7458.]    See  87  v.  135,  as  to 
'    agricultural  societies  in  Montgomery 
county. 

Chap.  3,  [§7459]  et  seq.  See  88  v.  Ml, 
amended  (7)  90  v.  8,  as  to  breeding, 
etc.,  of  trotting  horses,  etc.  See  90 
v.  138,  as  to  docking  horses. 

7461]  to  [7463.]    Amended,  87  v.  171. 
7464.]     Amended-,  89  v.  60. 

7465.1    Repealed,  89  v.  60,  61. 

7477],  [7480].    Amended,  88  v.  352,  353. 

7645J     Amended,  87  v.  208. 

'7663]  to  [7665.]!  Made  applicable  to 
Columbus,  h7  v.  158,  3  39. 

[7666.]  Amended,  89  v.  415.  Made  ap- 
plicable to  Columbus,  87  v.  158, 
I  39. 

[7667]  to  [7726.1  Made  applicable  to 
Columbus,  87  v.  158.  g  39. 

[7726.]  Amended,  87  v.  174;  repealed,  88 
v.  120. 

[7780.]    Amended,  87  v.  174;  88  v.  90. 
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[7736.]     Amended.  87  175. 

[7783]  et  seq.  See  89  v.  373,  as  to  hand- 
rails, etc.,  for  stairways. 

Chap.  6  §  [7788]  et  seq.    See  90  t.  151, 
as  to  conveying  cemeteries  to  town- 
ships.    See  90  v.  153,  as  to  lands  for 
entrance  to  cemetery. 
7795.]    Amended,  87  v.  238. 
7796J,  [7798].    Amended,  89  v.  161. 

;7798,-l.]  (8tf  V.  161,  §  7916-602a.)  As  to 
committing  child  to  st«ce  reform- 
atory. 

[7808.]  See  89  v.  405,  as  to  procuring 
homes  for  children  by  Women's 
Qiristian  Associations. 

[7810.]  Amended,  90  v.  11.  27.  See  sup- 
plemental act,  87  V.  252,  amended, 
89  V.  351,  as  to  county'  aid  to  incor- 
porated children's  homes. 

[781L]     Amended,  88  v.  505. 

[7811],  [7814],  [7838.]  See  under  §  [7808], 
above. 

[7869.]  See  87  V.  241,  as  to  ineligibility  of 
members  of  general  assembly  to  be 
trustees. 

[7877.]  Action  under  thfs  law  will  not 
lie  against  partnership  in  firm  name 
alone.  Hargo  v.  Meyers  &  L.,  4  0. 
C.  C.  275. 


7883. 
8464. 


Amended,  87  v.  53;  89  v.  189. 
[8467].  Amended,  90  V.  162,  163. 


8482.1     Repealed,  87  t.  350. 

8487.J     Amended,  89  v.  407. 

8488.]  et  seq.   See  88  t.  216,  as  to  depos- 
itary in  Seneca  county. 
[8524]  to  [8541].    Repealed,  88  t.  124, 130 
(new  law);  said  new  law  repealed, 
89  V.  302, 

Act  is  unconstitutional.     State  v. 
EUet,  47  ().  S.  90. 
[8560]  et  seq.     See  88  v.  208,  as  to  depos- 
itary in  Tiffin.    See  88  v.  287,  as  to 
depositary  in  Gallon. 

8560],  [856L]     Amended.  89  V.  225. 

8563.J     Amended,  87  v.  210. 

85661,  [8568.]     Amended,  89  ▼.  225. 

8569.J     Amended,  87  v.  210. 

8570.J     Amended,  87  V.  210;  89  V.  226. 

857LT    Amended,  88  v.  191 ;  89  v.  227. 

8572.J     Amended,  S7  v.  211;  89  v.  227. 

8573J     Amended,  87  v.  211;   89  v.  228. 

8574Jt  [8575.1     Amended,  89  v.  228. 

'8600]  to  [8620.]     Repealed  (new  lawV 

88  V.  I3i»-136;  said  new  law  repealed, 

89  V.  301. 

[8695.]  See  supplemental  act,  89  v.  178, 
as  to  site,  etc.,  for  manual  training 
school  in  Cleveland. 

[8698]  et  seq.  See  90  v.  253,  as  to  law 
school  in  O.  S.  University. 

[8710]  et  seq.    See  88  v.  519,  as  to  accept- 
ance of  act  of  Congress  as  to  lands 
for  endowment  of  colleges,  etc. 
8723.1     Amended,  90  v.  292. 

'8735.1     Amended,  87  v.  215;  89  v.  368. 

'8736],  [8739.]    Amended,  89  v.  368. 


[8752.]  Before  this  act,  municipal  corpo. 
rations  had  no  power  to  authorize 
electric  companies  to  put  xip  appa- 
ratus, etc.  Electric  Co.  v.  Electric 
Co.,  5  O.  C.  C.  340. 

[87541  to  [8766.]     Repealed  (new  law).  90 

v.  83-7. 
8767.]     Amended,  88  v.  87. 

'8769.J     Amended,  87  v.  78;  88  v.  553. 

'8770.1     .Amended,  87  v.  78. 

'8780T  to  [8783.]     Amended,  88  v.  47-49. 

'8787.]     Amended,  87  v.  247. 

'8788],  [8789.]     Amended,  88  v.  49. 

'8792.1      Amended,  88  v.  5(1. 

'8807.1     Amended,  87  v.  248. 

18820]  et  seq.  See  87  v.  51,  as  to  decep- 
tion in  dairy  products,  etc..  See  89 
V.  179,  as  to  branding  cheese,  etc. 

Distinct  offense  must  be  charged 
positively.  Ryan  v.  State,  48  O.  S. 
486. 

[8840.]     Amended,  88  v.  12. 

[8841]  to  [8844.]  Amended,  88  v.  231, 
232.  ' 

[8847]  et  seq.  See  88  v.  74,  as  to  bond  of 
dairy  and  food  commissioner.  See 
90  y.  257.  as  to  clerk  for  said  com- 
missioner. 

[8847],  [8850].  Amended.  88  v.  496.  497; 
89  v.  159,  359. 

[8856]      Amended.  89  v.  121. 

[8862]  to  [8864.]  Amended,  9(t  v.  319, 
320. 

[8874.1     Amended,  90  v  260.  i 

[8895.]  See  90  v,  237.  g  8,  as  to  applica- 
bility to  sale  of  cigarettes. 

This  section  is  not  incapable  of 
execution.  State  v.  Kauch.  47  O.  S. 
478. 

[8897.]  See  90  v.  237,  g  8,  as  to  applicar 
bility  to  sale  of  cigarettes. 

[8898.]  See  88  v.  37,  as  to  assessments  in 
Butler  county ;  88  v.  42ii.  as  to  same 
in  Darke  county.  See  90  v.  237,  g  8. 
as  to  applicability  to  sale  of  cigar- 

[8900.1     Amended,  87  v.  357. 

[8902.]  Construed;  not  incapable  of  exe- 
cution. Van  Wert  v.  Brown,  47  O. 
S.  477.  (Reverses  Brown  v.  Van 
Wert.  4  O  C.  C.  407.)  Construed. 
Lederer  v.  State,  5  O.  C.  C  02;i. 
Validity  of  ordinance  penalty  ex- 
ceeding amount  prescribed  in'  sec- 
tion 1862.  Alliance  v.  Joyce,  49  O. 
S.  7. 

[8903.]  See  88  v.  409.  as  to  minors  enter- 
ing places  where  intoxicating  liquors 
are  sold. 

[8906]  to  [8912.]  Act  held  constitutional. 
Gordon  v.  State,  46  0.  S.  607. 

[8913]  et  seq.  See  90  v.  175.  as  to  selling, 
etc.,  liquors  near  township  parks. 

[8925]  to  t8928.]  Act  of  84  v.  229.  repeal- 
ing g  1  of  this  act,  held  to  be  invalid. 
State  v.  Kinninger.  46  ().  S.  570. 
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[8966]  et  seq.  See  S7  v.  48-50,  as  to  elec- 
tion of  additional  judge  in  second 
subdivision  of  tenth  district. 

[8973]  et  seq.  See  89  v.  189,  as  to  adjourn- 
ment of  trial  in  first  subdivision  of 
fourth  district. 

[8987],  [8988.]  Repealed,  88  t.  87.  See 
89  V.  43,  as  to  additional  judge  in 
first  subdivision  of  fifth  district. 

[8989]  et  seq.  See  90  y.  189,  as  to  addi- 
tional judge  in  second  subdivision 
of  fifth  district. 

[9001.]    Amended,  87  v.  186. 

[9009]  et  seq.  See  90  v.  96,  as  to  addi- 
tional judge  in  third  subdiyision  of 
fifth  district. 

[9037]  et  seq.  See  89  y.  79,  as  to  addi- 
tional judge  in  first  subdivision  of 
eighth  district. 

[9046.]  See  89  v.  276,  as  to  additional 
judge  in  second  subdivision  of  ninth 
district. 

Ch.  29,  §  [9067]  et  seq.  See  88  y.  200, 
as  to  jury  commissioners  in  Maho- 
ning county. 

[9079.]  See  88  v.  566,  g  2,  as  to  final  juris- 
diction of  justices  of  the  peace,  may- 
ors, etc,  in  certain  cases. 

[9080]  to  [9084.]  Repealed  (new  law), 
89  to  281, 

[9085.]  See  supplementary  act,  90  v.  64, 
as  to  evidence  in  bounty  cases,  etc. 

'9091.]     Repealed  (new  law),  90  v.  64. 

"9096]  to  [9126.]    Amended,  87  v.  126-134. 

'9127.1     Amended,  88  v.  242. 

19129]  et  seq.  See  87  v.  191,  as  to  emp- 
tying dredging  machines  in  Cleve- 
land. 

[9129.]     Amended,  90  v.  34. 

[9162J  et  seq.  See  89  v.  259,  as  to  fire- 
men's pension  fund  in  Columbus. 

[9181]  to  [9195.]  Repealed  (new  law),  87 
v.  227-23.5. 

[9196],  [9199.]     Amended,  90  v.  156. 

[9206.J     Amended,  88  v.  441 ;  90  v.  31. 

[9209]  et  seq.  See  88  v.  379,  as  to  in- 
spector of  stationary  boilers  in 
Cleveland. 

[9214.]     Amended,  89  v.  414. 

[9219],  [9220.]  Considered,  Toledo  y.  N. 
W.  Ohio  Gas  Co.,  5  0.  C.  C.  558. 

[9226,-1.]  (88  y.  93,  g  46.)  As  to  library 
site  in  Toledo. 

[9226,-2.]  (88  v.  335,  §4c.)  As  to  appro- 
l>riHtion  of  library  site  in  Toledo. 

[9226,-3.]  (89v.420,§4<f.)  As  to  library 
bonds  in  Toledo. 

[9233]  to  [9238.]    Amended,  89  v.  229- 

[9249.]  See  87  y.  17,  as  to  gasoline  ligbtr 
ing  in  Cincinnati;  87  v.  61,  supple- 
mented, 87  y.  373,  as  to  electric 
lighting  in  Ashtabula;  87  y.  271,  in 
Shelby  county;  88  ▼.  138,  in  Cam- 
bridge; 88  y.  306,  in  Granville;  88 


'     y.  405,  in  Wilmington ;  88  y.  447,  in 
Mansfield. 

[9281]  et  seq.  See  88  y.  313,  as  to  trunk 
sewer  for  joint  use  of  villages  in 
Hamilton  county. 

[9290]  et  seq.  See  87  v.  10,  14,  52,  57,  as 
to  sewers  in  Columbus.  See  88  v. 
117,  g  68,  as  to  Board  of  Control  in 
Cleveland. 

[9338]  et  seq.    See  87  v.  11,  as  to  certain 

viaduct,  etc.,  in  Columbus. 
9364.1     Amended,  88  v.  265. 
9365.1     Amended,  88  v.  265,  329. 
9367.1     Amended,  88  v.  330. 

^9371.]  Amended,  88  v.  266. 
9372.]  Failure  of  council  to  pass  ordi- 
nance for  street  improvement  not 
within  curative  provisions  of  this 
section.  Sullivan  y.  Treasurer,  5  O. 
C.  C.  197. 

[9375]  et  seq.  See  87  v.  288,  as  to  street 
improvements  in  cities  of  second 
class,  second  grade.  See  88 -y.  490, 
as  to  change  of  grade  of  streets,  etc., 
in  Dayton. 

[9383.1     Amended,  89  v.  163. 

[9404.J  Amended  and  supplemented,  87 
v.  172. 

[9416.]  See  87  v.  345,  as  to  purchase,  by 
the  state,  of  Ft.  Ancient ;  see  88  v. 
935,  as  to  care  of  same. 

[9419.]     Amended,  88  v.  372. 

[9420]  et  seq.  See  supplemental  act,  88 
V.  104,  as  to  purchase  of  property 
by  Franklin  Park  Commission. 

[9428]  to  [9436.]  Repealed  (new  law), 
90  V.  24-26. 

Ch.  38,  g  [9444]  et  seq.  See  87  v.  345,  as 
to  purchase,  by  the  state,  of  Ft. 
Ancient;  see  88  y.  935,  as  to  care  of 
same. 

[9457[  et  seq,  Considered,  Webster  v. 
Clear,  49  0.  S.  400. 

[9472.]  See  »i  V.  519,  as  to  acceptance  of 
act  of  Congress  as  to  lands  for  en- 
dowment of  colleges,  etc. 

[9510]  et  seq.  See  90  v.  221,  as  to  title  to 
unpatented  lands  in  Va.  military 
district. 

[9565.]  Considered,  Detwiler  v.  Toledo,  5 
O.  O.  C.  371. 

[9576]  et  seq.  See  88  y.  480,  amended  90 
V.  174,  as  to  clearing  channel  of  Big 
Beaver  river;  88  v.  490,  as  to  bridge 
over  Miami  and  Erie  Canal  in  Day- 
ton; 88  y.  492,  as  lo  enlargement  of 
culverts  under  the  Ohio  Canal;  88 
V.  502,  as  to  culverts  under  Miami 
and  Erie  Canal  in  Paulding  county. 

[9610.]     Amended,  87  v.  373. 

[9777  J  et  seq.  See  88  v.  72,  as  to  abandon- 
ment ot  Wabash  and  Erie  Canal  in 
Paulding  county.  See  89  v.  232,  as 
to  swamp  lands  in  Paulding  county. 

[9786.]    See  supplemental  acts,  87  y.  219, 
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88  T.  338,  and  89  v.  376,  as  to  ap- 
pointment, duties,  etc.,  of  canal 
commissioner. 

[97951.     Amended.  87  v.  220;  90  v.  328. 

[9797].  Amended,  88  v.  507.  See  gg 
2505a,  2505b,  88  v.  493,  as  to  street 
railroads. 

[9816]  et  seC[.  ''  Regulations,"  see  under 
§  :i311  et  seq.,  above.  » 

[98381,  [9823.]  Fine  not  exclusive,  but 
damages  may  also  be  recovered.  N. 
Y.  C.  &  St.  L.  R.  R.  V.  Lambright,  6 
O.  C.  C.  433. 

[98261  Ot  seq.  As  to  status  of  trustees  of 
Cincinnati  Southern  R.  R.;  arbitra- 
tion clause  of  lease  of  Southern  R.  R. 
is  valid.  Cincinnati  v.  Trustees,  6 
O.  C.  C.  -'47. 

[98761  et  seq.  See  89  v.  488.  as  to  restored 
records  of  fielcl  notes,  etc.,  in  sur- 
veyor's office  of  Hamilton  county. 

[9892.]    See  87  v.  56,  amended  88  v.  298, 
■  as  to  transfer  of  property  of  Church 
of  Christ. 

[9916]  et  seq.  See  87  v.  113,  amended  89 
V.  66,  as  to  improving  roads  in  Frank- 
lin county. 

[9928.]     Amended,  88  v.  268.    See  87  v. 
101,  repealed  88  v.  101;  and  88  v. 
101.  as  to  supervisors  and  road  work 
in  Cuyahoga  county.    See  also  un- 
der g  [9910]  etseq. 
9930.1     Amended,  89  v.  48. 
'9944.]     Amended,  89  v.  508. 
9946.]     Amended,  87  v.  611;  88  v.  808, 

89  V.  6CH. 

[9966]  to  [996L]    Amended,  88  v.  879, 

880. 
£9961,-L]    (89  v.  520,  §  6a.)  As  to  roads  in 

Harrison  township,  Henry  coubty. 


[9962]  to  [9963  ]    Amended,  88  v.  880. 
[9998],  [9999.]    Repealed  (new  law),  88 

V.  194. 
[10004]     Amended,  87  v.  427;  89  v.  679. 

Supplemented,  89  v.  680,  §§2.  3. 
10005.1     Amended(?),  89  v.  680. 
10006J     Amended,  89  v.  599. 
lOOOTJtO  [10013.]    Repealed  (new  lawX 

87  .V.  441. 

[10016.1     Amended,  88*  v.  330;  90  v.  177. 

[10017.]  Amended,  88  v.  257,  331;  90  t. 
177. 

[IC  018.1    Amended,  88  v.  331 ;  90  v.  178. 

[10062]  et  seq.  See  88  v.  139,  amended, 
89  V.  47,  as  to  insane  inmates  of 
Soldiers'  and  Sailors'   Home.    See 

89  V.  39,  as  to  admission  to  0.  S.  Se 
S.  Home,  etc. 

[10063.]     Amended,  87  V.  66. 

[10060],  [10062.1  Amended,  87  v.  352- 

354 
[100651,  [10068],   [10070.]    Amended, 

90  V.  94,  95. 

[10083.]    See  89  v.  180,  as  to  reports  of 

5eological  survey, 
et  seq.    See  supplemental  act,  89 

V.  232,  as  to  sale  of  swamp  land  in 

Paulding  county. 
[10116.]     Repealed  (new  law),  88  v.  479. 
[10129]  to  [10134.]     Amended,  88  v.  371 

(act  muoli  shortened,  etc.) 
Chap.  57,  [10155]  et  seq.    See  88  v.  91, 

603,  as  to  purchase  by  United  States 

of  site  for  public  building  in  Lima; 

88  V.  245,  in  Canton;  88  v.  33,  in 
Akron  and  Youngstown.  See  88  v.. 
519,  as  to  acceptance  of  additional 
funds  provided  by  act  of  Congrees 
for  colleges. 
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RELATING  TO  THE  REVISED  STATUTES. 

SECTIONS  4974-10,128. 


1894r  to  January  1,  1896. 


4974.  As  to  running  of  statute  of  limita- 
tions against  legacies,  Webster  t. 
Bible  Society,  50  0.  S.  1. 

498L  When  unconscientious  plea  of  stat- 
ute of  limitations  not  allowed.  Treas- 
urer V.  Martin,  50  O.  S.  197. 

4983.    Amended,  91  v.  299. 

4988.  Amended,  91  v.  72. 

4989.  See  Bartol  v.  Eckart,  50  0.  S.  31. 

4991.  Amended,  91  v.  73.  Fending  ac- 
tion dismissed,  new  action  barred, 
when,  Siegfried  v.  R.  E.  Co.,  50  O.  S. 
294.  See  R.  R.  v.  Siegfried,  7  O.  C. 
C  33  35. 

4993.    See  Piatt  v.  Calvin,  50  0.  S.  703. 
4996.    As    to    remedy    against   married 

woman,  see  Card  Fabrique  Co.  v. 

.Stanage,  50O.  S.  417. 

5007.  As  to  parties  to  action,  when  numer- 
ous, etc.,  Piatt  V.  Calvin,  50  0.  S. 
703. 

5008.  As  to  parties  to  action,  when  nu- 
merous, etc.,  Piatt  V.  Calvin,  50  0.  S. 
703. 

5011.  As  to  parties  to  action,  when  nu- 
merous, etc.,  Piatt  V.  Calvin,  50  0.  S. 
703. 

5021.  Cited,  Scott  v.  Hewitt,  7  O.  C.  C.  6. 

5022.  See  91  v.  799,  as  to  jurisdiction  of 
probate  court  in  Allen,  Defiance, 
Richland,  and  Wood  counties ;  as  to 
divorce,  alimony,  foreclosure,  and 
partition. 

5048.  As  to  service  of  summons.  Card 
Fabrique  Co.  v.  Stanage,  50  O.  S. 
417. 

5062,  5064.  Effect  of  not  demurring,  in 
certain  suits,' as  to  railroad  right  of 
way,  see  R.  R.  Co.  v.  O'Harra,  Adm'r, 
50  0.  S.  667;  cited  Sloan  v.  R.  R.,  7 
0.  C.  C.  89. 

5075.  Set  off  against  usurious  interest 
charged  by  bank,  Barbour  v.  Bank, 
50  0.  S.  90. 

5077.  Money  due  a  bank  is  a  cross-de- 
mand against  money  on  deposit 
in  such  Dank.  Check  on  bank  for 
such  money  need  not  be  paid,  ex- 
cept for  excess  over  cross-demand, 
Bank  v.  Brewing  Co.,  50  0.  S.  151. 

5114.  Recognizance  may  be  amended,  to 
express  the  intention  of  the  parties, 


5130. 


Neininger  v.  State,  50  O.  S.  394. 
See  7  0.  C.  C.  348,  354-5. 
Equity  jurisdiction  of  common 
pleas  court  not  abrogated,  in  com- 
plicated, etc.,  accounts.  Black  v. 
Boyd,  50  O.  S.  46. 

A  jury  trial  may  be  waived  by 
acts,  as  well  as  by  words.  When 
too  late  to  demand  a  jury,  Bone- 
wiiz  V.  Bonewitz,  50  0.  S.  373. 

5163  to  5166.    Repealed.    Superseded  by 
new  law.    91  v.  176-9. 
Repealed,  91  v.  290. 
Repealed,  91  v.  290. 
Repealed,  91  v.  290. 
Repealed,  91  v.  290. 
Amended  (?),  91  v.  290. 
Cited,  Columbus  v.  Bidlingmeier, 
7  0.  C.  C.  136,  137. 
Instructions  to  jury  by  justice  of 
the  peace  reviewable  in  error.  Hirtb 
v.  Graham,  50  0.  S.  57. 
Cited.  7  0.  C.  C.  136,  137. 
Amended,  91  v.  298. 
Jury  trial  may  be  waived  by  acts  as 
well  as  words.     When  too  late  to 
demand  jury.     Bonewitz  v.   Bone- 
witz, 50  0.  S.  373. 

Considered,  Norwood  v.  B.  Ass'n., 
7  0.  C.  C.  96. 

Construed,  Search  v.  Pence,  7  0.  C. 
C.  540-2. 

See  Black  v.  Boyd,  50  0.  S.  46. 
Considered,  Scott  v.  Hewett,  7  0. 
C.  C.  5,  6. 

5235.  When  injunction  may  be  suspended. 
What  is  "  reasonable  notice  to  the 
adverse  party,"  etc.  .M cClung  v.  N. 
B.  Coal  &  Coke  Co.,  7  C).  C.  C.  182. 
Vendor's  agent  not  rendered  in- 
competent to  testify  by  vendor's 
death.  Shaub  v.  Smith.  50  0.  S. 
648. 

When  joint  maker  of  note  is  in- 
competent to  testify  for  co-defend- 
ant. Baker  v.  Gerome,  50  0.  S. 
642. 

Amended,  91  v.  86. 
Amended,  91  v.  132. 
A  notary  public  is  such  an  officer 
and  may  punish  for  such  contempt. 
DeCamp  v.  Archibald,  50  0.  S.  61^ 


5185. 
5186. 
5187. 
5188. 
5189. 
51891. 

5190. 


5191. 
520L 
5204. 


5205. 

5225. 

5226. 
5230. 


5242. 


5243. 
5245. 
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5363.    See  case  under  8  5252. 

58M.    See  case  under  |  5252. 

0269.    See  under  §  5252. 

5298.    See  Ohio  v.  Pugh.  7  0.  C.  C.  160, 

161 ;  Willenger  v.  Bramwhe.  7  0.  C. 

C.  208,  210. 

5300.  Quoted  in  effect,  7  0.  C.  C.  210, 
above. 

5301.  Amended,  91  v.  141. 

See  7  0.  C.  C.  159,  160, 161,  above. 

5302.  See  7  0.  C.  C.  159,  160,  161,  above. 
5310.     A  decree  for  alimony  is  a  lien  on 

defendant's  real  estate  when.    Con- 
rad v.  Everich,  50  O.  S.  476. 
5813.    Effect  of  dismissal  by  plaintiff  on 

statute  of  limitations.    Siegfried  v. 

R.  R  .  .50  0.  S.  294. 
5819.    See  Cai-d  Fabrique  Co.  v.  Stanage, 

50  0.  S.  417. 
5367.    Amended,  91  v.  163. 

See  Bartol  v.   Eckert,   50  0.    S. 

31,  44. 
5868.    See  Bartol  v.  Eckert,  50  0.  S.  31, 

41-44. 
5375.    See  under  §  5310,  and  case  cited 

there. 
5408.    Construed,  White  v.  Moerlidge,  7 

O.  C.  C.  348. 
5435.    When    owner    of  life'  estate    can 

claim    exemption    for    homestead. 

Biddinger  v.  Pratt,  50  0.  .S.  720. 
5487.    Amended,  91  v.  307. 
5441.    See  under  g  5435,  and  case  there 

cited. 
5482.    Cited,  R.  R.  v.  Brennan,  90  0.  S. 

590. 
5521.    Certain    foreign    corporations   not 

subject  to  attachment  under.    91  v. 

274, 357. 
5587.    Receiver  may  be  appointed  to  en- 
force   stockholder's    liability;    his 

powers,  etc.    Zieverink  v.  Kemper, 

50  O.  S.  208. 
Chap.  2,  $§  5601  et  seq.    See  91  v.  357,  as 

to  insurance  companies;  arbitration 

of  controversies. 
5639«  5640.    When  judges  in  chambers 

have  no  power  so  to  punish.    Davis 

V.  State.  50  0.  S.  194. 
Chap.  6,  g  5689.    See  under  g  5022,  of 

controversies. 
5697.    See  under  g  5310,  and  case  there 

cited. 

5699.  Amended,  91  v.  349. 

5700.  When  husband's  divorce  obtained 
in  other  state  does  not  affect  wife's 
property  rights  bore.  Doerr  v.  For- 
syth, 50  0.  S.  726. 

5701.  Amended,  91  v.  348. 

5708.    See  under  g  5310,  and  case  there 

cited. 
5719.    Amended,  91  v.  35. 
59l4.    Widow's   rights  when  she   is   not 

mentioned  in  husband's   will,  are 

same  as  if  he  had  died  intestate. 

Doyle  T.  Doyle,  50  0.  S.  330. 


5963. 


5964. 
6022. 
6023. 


6135. 
6186. 


Amended,  91   v.  204.    See  under 
g  5914. 

See  under  g  5914. 
Amended,  91  v.  9. 

See  91  V.  166-71,  as  to  a  direct  in- 
heritance tax. 
6047.    Amended,  91  v.  69. 
6049.    Amended,  91  v.  69. 
6184.    See  Ry.  Co.  v.  Murphy,  50  0.  S.  135. 
618te.    (91  V.  408.)    As  to  action  for  in- 
jury by  wrongful  death,  enforcement 
of  right  by  statute  of -other  state, 

.See  Ry.  Co.  v.  Murphv,.50O.  8. 135. 
See  91  V.  167,  as  to  sale  of  property 
by  executor,  etc.;  direct  inheritance 
lax. 
6159a.  (91  V.  184.)  As  to  notice  of  sale 
of  real  estate  in  German  or  Bohe- 
mian newspapers. 
6195  to  6203.  There  is  no  appeal  from  an 
order  of  the  probate  court  refusing 
to  remove  an  administrator.  Eber- 
sole  V.  Schiller,  50  0.  S.  701. 
6255,  6302,  and  6804.  Authorizing  ap- 
pointment of  guardian  for  the  estate 
of  a  lunatic  without  appointing 
guardian  of  the  person.  Ueckman 
V.  Adams,  50  0.  S.  305. 

Amended,  91  v.  52. 

See  under  g  6253. 

.See  under  g  6255. 

Amended,  91  t.  147. 
Chap.  4,  gg  6835  et  leq.    Court  of  insol- 
vency created  for  Hamilton  Co.     91 
v.  844-7. 

Amended,  91  v.  16. 

See  Pendery  v.  Allen,  50  0.  S.  121. 

See  Pendery  v.  Allen,  50  O.  8.  121. 

(88  V.  181.)    Amended,  91  v.  35. 


6802. 
6304. 
6307. 


6388. 
6348. 
6841 
6350£ 


635L 

6352. 

6356. 

6407. 

6414. 
6448. 
6454. 


See  Clapp  v.  Banking  Co.,  50  0. 
528. 

See  Clapp  v.  Banking  Co.,  50  O. 
528. 

See  Clapp  v.  Banking  Co.,  50  0. 
528. 

See  Clapp  v.  Banking  Co.,  50  0. 
528 

See  By.  v.  O'Harra,  50  0.  S.  667. 
See  Ry.  v.  O'Harra,  50  0.  S.  667. 
Amended,  91  v.  10,  68. 


6454a.     Repealed,  91  v.  34. 

654L  Notary  public  may  punish  witness 
for  contempt  for  refusing  to  answer 
questions  not  privileged.  DeCamp 
V.  Archibald,  50  0.  S.  618. 

6542.    See  under  g  6541. 

6683.    Considered,  7  0.  C.  C.  259. 

6705.    See  under  g  5190. 

6709.  Amended,  etc.,  91  v.  8, 278-9. 
6709a.    (90  V.  191.)    Repealed,  except  as 

to  what.    91  V.  278,  279. 

6710.  Amended,  91  v.  278. 

6711.  Amended,  91  v.  335. 

6741.  Mandamus  not  proper  remedy  to 
test  question  of  proper  amount  of 
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taxes  to  b«  paid  under  §  2745.  State 
ex  rel.  v.  Hahn.  50  O.  S.  714. 

8«e  State  ex  lel.  v.  Taylor,  50  0.  S. 
120. 

See  State  ex  rel.  v.  Taylor,  50  0.  S. 
120. 

See  State  ex  rel.  v.  Taylor,  50  0.  S. 
120. 

Court  must  declare  what,  in  the  aen- 
tence.   r  x  parte  Clarke,  50  0.  S.  649. 
Chap.  3,  g  6808.    Use  of  air  guns,  etc., 
forbidden  in  public  places.  91  v.  86. 

Amended,  91  v.  61. 

Amended,  91  t.  61. 

See  under  i  6799. 

Amended,  91  y.  338. 

See  under  chap.  3,  §  6808. 
(91   T.   224.)     As  to  penalty  for 


6762. 
6764. 
6788. 
6799. 


6816. 
6817. 
6835. 
6841. 
686L 
68806. 


6942. 


6948. 


trespassing  upon  lands  or  property 
of  another. 

See  91  V.  300,  as  to  sale  of  intoxi- 
cating liquors  in  house  of  ill-fame; 
penalty  for. 

What  is  sufficient  information. 
Weisbrodt  v.  State,  50  0.  8.  192 
Election  day  is  a  whole  day  of 
twenty-four  hours ;  and  places  must 
be  kept  clotted  twenty-four  hours. 
Shuck  V.  State,  W  O.  S.  493. 
6959etse|l.    See  91  t.  210,  as  to  unlawful 

killing  or  transportation  of  quail. 
6961.    See  91  v.  210,  as  to  unlawful  killing 

or  transportation  of  quail. 
6868.    Amended,  etc.,  91  t.  153,  375. 
6968«.    (91  T.   153.)    As  to  catching  of 

fish  in  state  reservoirs. 
r6998,-L]    Repealed  (new  law),  91  v.  314. 
7014.    Amended,  91  ▼.  361. 
Ch.  9,  S  7018  et  seq.    See  91  t.  300,  as  to 
sale  of  intoxicating  liquors  in  house 
of  ill-fame;  penalty  for. 
7027.    Amended,  91  v.  330. 
Ch.  11,  ^  7067  et  seq.    See  91.  v.  173,  as  to 
licensing,  punishing,  etc.,  itinerant 
vendors  of  clothing. 
■See  91  r.  47,  134,  as  to  weights  and 
measures,  regulating  same. 
When  officer  may  arrest  without 
warrant  and  when  not.    Exceptions 
by  prosecuting  attorney.    State  t. 
Lewis,  50  0.  S.  179. 
Amended.  91  t.  15. 
Amended,  91  v.  62. 
Amended,  91  v.'  50. 
Amended,  91  v.  80. 
See  under  §  7129. 
See  under  1 7129. 
Amended,  91  v.  363. 
Amended,  91  v.  51. 
Amended,  91  v.  51. 
[7436,-10].    Construed,  etc.    Is  constitu- 
tional.   Blackburn  v.  State,  50  0.  S. 
428 
Ch.  3,  g  7469,  et  leq.    See  91  v.  391,  as  to 
practice    of    veterinary    medicine, 
regulating  same. 


7067. 
7129. 


7177. 

7246. 

7284 

7285. 

7805. 

7306. 

7379. 

7428. 

7429. 


7481.  See  91  v.  391,  as  to  practice  of  vet- 
erinary medicine,  regulating  same. 

7484  to  7574.     Repealed,  91  v.  396. 

7658.    See  §  9524. 

7663.    Amended,  90  L.  0.  L.  254. 

7693.  Supplemented,  90  L.  O.  L.  254,  as 
to  inspection  of  elevators,  etc. 

7813  to  7820.  See  91  v.  465-470,  as  to  Poor 
Farm  for  Cleveland. 

7877.  Amepded,  91  v.  17. 

7878.  Amended,  91  v.  18. 
8447.     See  under  g  8725. 
8483.    Amended.  91  v.  209. 

8488  et  leq.  See  91  v.  403,  as  to  public 
money,  providing  depositary  for 
same,  by  county  commissioners. 

8488.  Amended,  91  v.  606. 

8489.  Amended,  91  v.  606. 

8490.  Amended,  91  v.  606. 
849L  Amended,  91  v.  606. 
8492.  Amended,  91  v.  606. 
8483.     Amended,  91  v.  607. 

8494.  Amended,  91  v.  607. 

8495.  Amended,  91  v.  607. 

8496.  Amended,  91  r.  608. 

8497.  Amended,  91  v.  608. 

8498.  Amended,  91  v.  609. 
8500.  Amended,  91  v.  609.  • 
850L  Amended,  91  v.  610. 
8502.  Amended,  91  v.  610. 
8514.  Amended,  91  v.  863. 
8660.  Amended,  91  v.  264. 
8582.  Amended,  91  v.  264. 
8563.  Amended,  91  v.  264. 
8564     Amended,  91  v.  265. 

8569.  Amended,  91  v.  265. 

8570.  Amended,  91  v.  265. 
857L     Amended,  91  v.  266. 

8572.  Amended,  91  v.  266. 

8573.  Amended,  91  v.  267. 
8574    Amended,  91  v.  267. 
8576.     Amended,  90  L.  O.  L.  112. 
8589.     Amended,  91  v.  863. 

8600  et  seq.  See  '91  v.  819-825,  for  new 
law  as  to  depositaries  in  Akron  and 
Youngstown. 

8694  School  board  of  special  school  dis- 
trict of  three  members  not  author- 
ized to  change  to  five  members. 
Effect  of  election  therefor.  State 
ex  rel.  v.  Ryland,  7  0.  C.  C.  3.  See 
under  8  3685. 

8725.  Amended,  91  v.  74. 

8726.  See  91  v.  164,  as  to  course  of  in- 
struction in  ceramics,  etc.,  at  Ohio 
state  university. 

8797.  Amended,  90  L.  O.  L.  335. 

8798.  Amended.  90  L.  0.  L.  339. 

Ch.  23,  gg  8805  et  seq.    See  91  v.  173,  as  to 

fraud  in  sale  of  wearing  apparel  by 

itinerant  vendors. 
8820  et  seq.    See  91  v.  274-5,  344-5,  as  to 

prevention  of  fraud  in  sale  of  dairy 

products. 
8847.     Amended,  91  v.  156. 
8850.    Amended,  91  v.  157. 
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8851.  Repeftled,  91  v.  157. 

8852.  Repealed,  91  v.  157. 

8862  et  seq.  See  91  ▼.  346-8,  as  to  con- 
vict made  goods,  regulating  sale  of. 

Ch.  27,  §  8892.  See  91  v.  300,  as  to  sale 
of  intoxicating  liquors,  in  house  of 
ill-fame;  penalty  for. 

8892.  Construed,  Hanson  v.  Luce,  50  0.  S. 
440. 

8895.  See  91  v.  314,  made  applicable  to 
cigarette  tax. 

8897.  91  V.  314,  made  applicable  to  cigar- 
ette tax. 

8898.  91  V.  314,  made  applicable  to  cigar- 

8916.     Amended,  91  v.  750. 

8926  to  8939.    Repealed  (a  new  law),  91 

V.  280  to  282. 
8943  to  8956.     Repealed  (a  new  law),  91 

V.  280  to  282. 
8982.    See  91  v.  309,  as  to  the  election  of 

additional     judge     for    Cuyahoga 

county. 

8989.  Repealed  (a  new  law),  91  v.  283-5. 

8990.  Repealed  (a  new  law),  91  v.  283-5. 

8992.  Repealed  (a  new  law),  91  v.  2^3-5. 

8993.  Repealed  (a  new  law),  91  v.  283-5. 

8994.  Repealed  (a  new  law),  91  v.  283-5. 

8995.  Repealed  (a  new  law),  91  v.  283-5. 
9004  to  9011.     Repealed  (a  new  law),  91 

V.  283  to  285. 

9023  et  seq.  See  91  v.  218,  as  to  re-appor- 
tionment of  seventh  and  eighth  ju- 
dicial districts,  and  fourth  and  sev- 
enth judicial  circuits)  andadditional 
judge  in  third  subdivision  of  new 
seventh  judicial  district. 

9037  et  seq.  See  91  v.  218.  Same  as  next 
above. 

9147.     Amended,  90  L.  O.  L.  378. 

9197.    Amended,  91  v.  104. 

9206.    Amended,  91  v.  105. 

9233  et  seq.  (90  L.  0.  L.  377.)  Establish- 
ment of  museutn,  in  connection  with 
library,  authorized. 

9342.  See  91  v.  705,  828,  as  to  cleaning 
and  sprinkling  streets  in  Columbus. 

9361.  'See  91  v.  705,  828,  as  to  cleaning 
and  sprinkling  streets  in  Columbus. 

9362.  See  91  v.  705,  828,  as  to  cleaning 
and  sprinkling  streets  in  Columbus. 

9363.  See  91  V.  705,  828,  as  to  cleaning 
and  sprinkling  streets  in  Columbus. 

9364  to  6373.    "Taylor  Law."    Repealed, 


9374. 


and  a  new  law  enacted  to  take  its 
place,  90  L.  0.  L.  156-159. 

Was  a  valid  statute.    Parsons  v. 
Columbus,  50  O.  S.  460. 
Amendatory  to  "  Taylor  Law."    Re- 
pealed, 90  L.  0.  L.  159. 

Was  a  valid  statute.     Parsons  v. 
Columbus,  50  0.  S.  460. 

Ch.  34,  §g  9414  et  seq.  See  91  v.  380,  as  to 
use  of  Licking  reservoir  for  public 
lake  or  park,  etc. 

Applies  to  certain  bonds  in  Hamil- 
ton, 91  V.  600. 
See  91  V.  303. 

Ch.  38,  i§  9444  et  seq.  See  91  v.  380, 413, 
as  to  use  of  Licking  reservoir  for 
public  park ;  sale  of  part  of  Mercer 
county  reclaimed  land. 
Leases  for  surplus  water  need  not 
be  acknowledged.  Record  of.  See 
Emmitt  v.  See,  50  0.  S.  662. 
See  under  g  9524. 

See  91  v.  327,  as  to  abandonment, 
etc.,  of  Hocking  canal. 

9576  et  seq.    See  91  v.  327,  as  to  abandon- 
ment, etc.,  of  the  Hocking  canal. 
See  under  g  9524. 

See  91  V.  327-9,  as  to  abandonment, 
etc.,  of  the  Hocking  canal. 
See  91  V.  55,  229,  232,  305,  as  to 
boundaries,    sale,  bridges,    etc.,  of 

9787  et  seq.    See  91  v.  55,  229,  232,  as  to 
boundaries,  sale,  etc.,  of  canal. 
See  91  V.  145-7,  as  to  lease  of  pub- 
lic lands  to  railroad  companies. 
See  91  V.  365-7,  as  to  height,  etc.,  of 
bridges  over  railroads. 
Amended,  91  v.  79. 

9895  et  seq.  Supplemented,  90  L.  0.  L.  468. 

9928.     Amended,  90  L.  0.  L.  184. 

9930.    Amended,  91  v.  649. 

10006.  See  90  L.  0.  L.  403,  as  to  width  of 
turnpikes  in  Pickaway  county. 

Ch.  45,  g  10015.  See  91  v.  202,  as  to  liste 
of  ex-soldiers  and  sailors;  publica- 
tion of. 

10060.    Amended,  91  v.  84. 

Ch.  52,  g  10105.  See  91  v.  229,  as  to  duty 
of  canal  commission  as  to  certain 
lands. 

10105  to  10115.    Repealed,  91  v.  144. 

10123.     Amended,  91  v.  765. 

10125  to  10128.    Repealed,  91  L.  0.  L.  266. 


9437. 
9438. 


9524. 


9565. 
9570. 


9595. 
9760. 

9786. 


9792. 
9824. 
9892. 
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RELATING  TO  THE  CONSTITUTION. 


1890   to  January  1,   1895 


Art  1,  2  S.  Coosidered,  8tot«  t.  HMxiilton,  47  O.  S.  74;  Ry.  Co.  y.  Tel«grapb 
Assoc.,  48  0.  S.  432. 

.Art.  1«  S  S.  Section  7316,  as  to  confession  of  murder  in  open  court,  does  not  vio- 
late Uiis  provision.    Craig  v.  State,  49  0.  S.  415. 

Art  1,  3  10.  Dying  declaration,  in  writing,  of  person  iqjured,  admissible  in  evi- 
dence in  trial  for  murder.  State  v.  Kindle,  47  0.  S.  358.  Power  of  legislature  to 
limit  defendant's  right  to  witnesses.    State  v.  Stout,  49  0.  S.  278. 

Art  1,  3  14.  Section  1804,  authorizing  ministerial  o£Bcer  to  issue  or  not  issue 
warrants  is  not  in  violation  of  this  section.    Molitor  v.  State,  6  O.  C.  C.  263. 

Art  1,  3  10-  Judgment  debtor  failing  to  deliver  money  to  receiver  on  order  in 
proceedings  in  aid  of  execution,  when  admitting  he  has  the  same,  etc.,  may  be 
punished  for  contempt ;  imprisonment  in  such  case,  not  in  violation  of  constitu- 
tion.    In  re  Conclclin,  5  0.  C.  C.  78. 

Art  1,  3  16.  Section  4364  is  not  in  conflict  with  these  provisions.  Mullen  v. 
Peck,  49  O.  S.  447. 

Art  1,  3  19-  Applied,  Brill  v.  Humane  Society,  4  0.  C.  C.  358.  The  easement  of 
access  from  a  street  to  an  abutting  lot  is  "property."  McNulta  v.  Ralston,  5  O. 
C.  C.  330.  Power  to  tax..  State  v.  Toledo,  48  0.  S.  )31.  Cost  of  appropriation 
for  street  extension,  etc.,  can  not  be  assessed  upon  abutting  property.  Rhodes  v. 
Toledo,  6  0.  C.  C.  9.  Change  of  grade  of  road.  Cheseldine  v.  Commissioners,  6 
0.  C.  C.  450. 

Art  2,  3  1  Power  to  detach  territory  from  municipality,  etc.,  is  legislative. 
Metcalf  V.  State.  49,0.  S.  586. 

Art  2,  3  20.  Increase  of  salary  of  incumbent  office  bolder.  State  v.  Raine,  49 
O.  S.  58U.  Validity  of  legislation  relative  to  trustees  of  Cincinnati  Southern 
R.  R.    Cincinnati  v.  Trustees,  6  O.  C.  C.  247. 

Art  2,  §  26.  Considered,  State  v.  Ellet,  47  0.  S.  90,  96.  Applied,  Hart  v.  Murray, 
48  O.  S.  605.  Section  2328a  is  icontrary  to  provisions  of  this  section,  Costello 
V.  Wyoming,  49  0.  S.  202.  What  constitute  general  and  local  laws.  Wasson 
V.  Com're,  49  0.  S,  622.  Detaching  territory  from  municipality  and  attaching  to 
another  is  local  and  not  in  violation  of  these  provisions.  Metcalf  v.  State,  49 
O.  S.  586.  Section  3440,  as  amended,  is  not  in  conflict  herewith.  St.  R'y  Co.  v. 
St.  R'y  Co.,  6  O.  C.  C.  363. 

Art  2,  8  27.  As  to  county  engineer.  State  v.  Steley,  5  0.  C.  C.  602.  Soldiers' 
monument  committee  of  Cuyahoga  county  are  not  officers  within  the  meaning 
of  this  section.    Oleason  v.  Cleveland,  49  O.  S.  431. 

Art  2,  3  28.  A  retro8pec£ive  statute  giving  a  new  remedy  for  enforcement  of  an 
existing  right  (R.  S.,  g  2781)  is  constitutional.  Gager  v.  Prout,  48  O.  S.  89,  106. 
Power  to  tax.     Stat©  v.  Toledo,  48  0.  S.  140. 

Art.  4,  32  4,  6.    Considered,  Atwood  v.  Whipple,  48  O.  S.  312. 

Art  4,  8  7.    Considered,  R.  R.  Co.  v.  O'Hara,  48  O.  S.  354. 

Art  4,  3  8.  Jurisdiction  of  probate  court.  R.  R.  Co.  v.  Belle  Center,  48  0.  S.  288. 
Considered.  R.  R.  Co.  v.  O'Hara,  48  O.  S.  354. 

JLrt  4,  33  10(  13.  As  to  capacity  of  appointee  under  section  1802.  Molitor  v. 
State,  6  O.  C.  C.  263. 
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Art  4,  §  IK    Considered,  Atwood  v.  Whipple,  4S  0.  8.  312. 

Art.  5,  §  1.  Work-bouse  directors  are  ofiScers;  females,  not  being  electors,  can  ii«i 
act  as  Ruch.    State  v.  Ifrs.  Rust,  4  0.  C.  C.  329. 

Art  8.  'i  6.    Considered.     Bellaire  Goblet  Co.  v.  Findlay,  5  O.  C.  C.  427. 

Art  10,  §§1,  8.  Act  of  87  t.  439,  for  appoinLment  of  stationery  storekeeper  i» 
contrary  to.    State  v.  Brennan,  49  O.  S.  33. 

Art  11,  Sg3,  5,  8,  9,  IL    Considered.  State  t.  Campbell,  48  0.  S.  433,  437. 

Art  12,  g  2.  Applied,  Carlisle  v.  Hetberington,  47  O.  S.  235.  See  Treasurer  v.  Bank,. 
47  O.  S.  503.  Considered.  Bellaire  Goblet  Co.  v.  Findlay,  5  O.  C.  C.  426.  Addition 
of  penalty  for  not  listing  property  for  taxation  (R.  S.,  §2781)  is  eonstftntional. 
Gager  v.  Front,  48  0.  S.  89,  106.  Taxes  for  state  purposes  must  be  levied  uni- 
formly on  property  of  state;  what  constitutes  state  purposefe.  Wasson  t. 
Com'rs,  49  O.  S.  622.  Section  25Ia  providing  for  fee  of  f  1  per  mile  of  railroad 
TJolates.    R.  R.  Co.  t.  State,  49  O.  8.  189. 

Art  12,  28.    See  Treasurer  v.  Bank,  47  O.  S.  503. 

Art  12,  §  5.  Section  25)a  providing  for  fee  of  $1  per  mile  of  railroad,  is  in  vio- 
lation of  these  provisions.     R  R.  Co.  v.  State,  49  O.  S.  189. 

Art  13,  3  L  Board  of  city  affairs  (Cincinnati).  State  v.  Smith,  48  O.  S.  211.. 
Applied,  SUte  v.  Toledo,  48  O.  S.  112,  128.  Sections  1672a,  1675s,  1676a,. 
(88  V.  197)  are  anconstitutional.  State  v.  Schwab,  49  O.  S.  229.  Section  3440, 
as  amended,  is  not  in  conflict  herewith.  St.  Ry.  Co.  v.  St.  Ry.  Co.,  6  0.  C.  C.  363. 
Act  conferring  corporate  powers  can  not  apply  only  to  corporations  existing  at  a. 
certain  fixed  date.     Merrill  v.  Toledo,  6  O.  C.  C.  430. 

Art  13,  1 2.  Considered,  State  v.  Hamilton,  47  O.  S.  74 ;  Ry.  Co.  v.  Telegraph 
Ass.,  48  ().  S.  432;  St  Ry.  Co.  v.  St  Ry.  Co.,  6  O.  C.  C.  362,  405. 

Art  18,  §3.  Construed,  Rider  v.  Fritchey.  49  O.  S.  2S5.  When  statute  of  limit- 
ations begins  to  run  upon  stockholder's  liability.  Bronson  v.  Schneider,  49  O. 
S  43^;  Younglove  v.  Lime  Co.,  49  O.  S.  663. 

Art  18,  §5.  Cost  of  appropriation  for  street  extension,  eta,  can  not  be  assessed 
upon  abutting  property.     Rhodes  v.  Toledo,  6  O.  C.  C.  9. 

Art  15,  §  4.  Work-house  directors  are  officers;  females,  not  being  electors,  can 
not  act  as  such.    State  v.  Mrs.  Rust,  4  O.  C.  C.  329. 

Art  16,  21.  Amendment  submitted  requires  for  adoption  a  majority  of  all  vote*, 
oast  at  election  for  senators,  etc.    State  v.  Foraker,  46  O.  S.  677. 


RELATING  TO  THE  CONSTITUTION  OF  OHIO. 

ADDITIONAL    DECISIONS. 

Bill  of  Eigrhts,  g  19,  8817.     Not  in  conflict  with.     Williams  v.  McNeal,  Comm'r, 

7  0.  C.  C.  280,  28:i 
Art.  1,  ?  16.    Considered,  as  to  certain  assessments  to  improve  street.    Freeman  v. 

Hunter.  7  0.  C.  C.  117,  126. 
Art  1,  §  19.    Certain  assessments  to  improve  street,  are  in  conflict  with.    Freeman 

v.  Iluiiier,  7  0.  C.  C.  117,  123. 
Art  2,  §  26.     Act  creating  a  joint  sub-school  district  out  of  two  townships  does  not 
violate      State  ex  rel.  v.  B'd  Ed.  Riley  Tp.,  7  O.  C.  C.  152. 
Same  rs  under  Art.  2,  §  26,  above. 
See  Art.  9.  §  5,  and  Art.  12,  g  4,  below, 
g  3085  conflicts  with,  and  is  void.    State  ex  rel.' v.  Brinkmao,  7  O.  C.  0. 

Same  as  under  Art.  9,  g  5,  above. 

Construction  of  armories  by  state  for  militia,  not  in  conflict  with.. 
C.  163,  172,  above. 

Same  as  under  Art  2,  g  26,  above. 
See  Art  ],§  19,  above. 


Art  6, 5 

2. 

Art  9. 1 

3. 

Art  9,1 

5. 

165. 

Art  10, 

?7. 

Art.  12, 

H 

7  0.  C 

c. 

Art  13,  g  1. 

Art  13, 

g«. 
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OF  GENERAL  LAWS  IN  VOLS.  87,  88,  89,  90  AND  91,  OHIO  LAWS 

Not  Passed  in  the  Form  of  Ambkdmcnts  op,  or  Soppusmcnts  to,  akt  Siotioh  iir 
IB  Giavqde's  Edition  of  tbb  Bstisbd  Statutrs. 


Explanations.— Laws  of  the  following  kinds  are.  as  a  rale,  not  indexed.  Laws  that  meMly  au- 
thorise the  IssulDg  n(  bonds  by  some  city,  vilUge,  county,  township,  etc.,  for  a  local  and  temporarjr 
pnrpoiie  of  its  own:  or  that  affect  but  one  or  few  persons,  as  laws  for  the  relief  of  some  named 
treasurer  or  other  oflBcer,  or  person,  etc. ;  or  that  di  rect  the  conveyance  of  a  designated  piece  of  ground 
to  a  named  person;  or  that  are  merely  for  the  appropriation  of  money  for  current  expenses,  etc.;  and 
laws  that  are  passed  and  classed  as  "  Local  Laws. 

Many  of  the  laws  Indexed  are  really  purely  local ;  but  they  are  in  the  form  of,  and  are  placed 
among  tne  "  Oeneral  Laws,"  and  are  therefore  indexed  with  them,  though  of  actually  less  Importauo* 
than  some  of  the  un  indexed  local  laws.  Bat  in  volumesWandSl,  many  laws  of  the  kind  that  had  f«r> 
merly  been  treated  as  and  placed  among  the  general  laws  are  placed  among  the  local  laws;  anditi* 
necessary  to  folluw  their  Hmendments,  etc.,  there,  in  order  to  give  their  full  history  and  to  know  their 
effect  now;  or  because  they  ure  of  considerable  general  importance,  as  for  instance,  the  act  giving  the 
probate  courts  of  Allen,  Defiance.  Perry.  Richland  and  Wood  counties  jurisdiction  over  alimony,  <U- 
Torce,  foreclosure  and  partition— a  law  likely  to  be  amended  frequently  to  inolqd*  other  eoontlM,  ar 
to  exclnde  some  of  those  it  now  embraces. 

This  index  is  brief,  but  is  meant  to  be  fairly  complete,  and  to  cover  an  the  ground  indicated  above. 
It  could  be  enlarged  to  many  times  its  present  size.  But  it  wootd  then  be  too  boUy  tor  snoh  • 
pamphlet  at  this,  and  coold  thtu  not  inbierv*  ita  present  purpose. 


Aoeidents— 

in  buildmgs  in  course  of  construction,  etc.,  provided  against,  88  v.  103;  89  v.  320. 

373;  90  V.  62. 
on  railixiads,  proyisions  against,  87  v.  112;  am.  88  y.  344;  am.  and  snp.  89  v.  311. 
at  street  railroad  crossings,  prevention  of,  88  v.  581. 
AfflionltTire  (see  Experiment  Station ;  Fair  Grounds;  Farmen' Institutes) — 
Weather  and  crop  service,  statistics,  eta,  provided  for,  89  v.  281. 

Agrionltliral  Societiei  (see  Fair  Qrounds;  and  indexes  to  looal  laws  in  various  vol- 
umes O.  L.) — 

Provisions  for,  in  Hamilton  county,  89.  v.  248:  Hooking  ooonty,  87  v.  192;  in 
Montgomery  county,  87  y.  135. 
Ai^ffuns  (and  other  such  implements,  etc.) — 

use  of,  on  streets,  etc.,  forbidden,  91  v.  86. 
Alimony  (see  Probate  Court). 
Animall  (see  Veterinary  Medicine  and  Surgery) — 

Pounds  for,  in  villages,  90  v.  19;  and  in  Columbtu,  88  v.  121. 

False  pedigree,  or  certificate  of  sale  of,  penalty  for,  88  v.  64. 

Stallion  or  jack,  may  not  serve  mare  where,  88  v.  394. 

Docking  horse's  tail,  penalty  for,  90  v.  138. 

Wrongly  entering  horse  in  speed  contest,  penalty  for,  87  v.  355;  90  t.  8. 

Arbitration— 

of  differences  between  employers  and  employes  by  state  board  of,  30  v.  83-87;  am. 

91  V.  373. 
As  to  appointment  of  arbitrators  of  fire  losses,  91  v.  357. 

Armories- 
Farmers'  institutes  may  use,  in  Ashland  county,  88  v.  427. 

Artesian  Wells— 

DrainH(.'e  from,  in  villages  provided  for,  88  v.  436. 

Assessments- 
must  be  apportioned  before  plat  approved,  in  Toledo,  88  v.  52. 

(41) 
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Attom6y — 

Employment  of,  to  represent  county  in  United  States  court  cases,  90  v.  67. 

AnBtraUan  Ballot  Law- 
Enacted,  amended,  supplemented,  etc.,  88  v.  449-68:  89  v.  31,  123,  205.  206,  208 
424-60;  90  v.  61. 135,  263-82. 

Banks- 
Effect  of  repeal  of  certain  laws  as  to,  91  v.  396. 

Barberinpr— 

prohibited  on  Sunday,  89  v.  252;  90  v.  79. 

Bawdy-hoase  (See  House  of  Ill-fame). 

Berriei— 

Measure  of,  to  be  the  bushel,  or  fractions  of,  90  t.  134. 

Biff  Beaver  River— 

Cleaning  the  channel  of,  88  v.  480;  90  ▼.  174. 

Binding  twine- 
Labeling  of,  required,  90  v.  48,  81. 

Blaok-knot— 

as  to  eradication  of,  89  r.  56;  90  v.  176,  91  ▼.  108-113. 

Blindness— 

Prevention  of,  91  t.  75. 

Boarding-schools- 
Fire  escapes  from,  required,  88  t.  103. 
Hazing  at,  forbidden,  90  r.  353. 

Board  of  Education— 

may  erect  more  schoolhouses  in  Cincinnati,  88  v.  395 ;  89  v.  52. 
may  issue  bonds — Dayton,  88  v.  76. 
Reorganisation  of— Cleveland,  89  v.  74-9,  249. 

Boards  of  Eanallsation— 

provided  for,  in  Columbus,  87  v.  336;  Cleveland,  89  v.  283. 

Sessions  of,  in  Portsmouth,  88  v.  320;  Dayton,  89  v.  282. 

Compensation  of,  87  v.  199,  271 ;  88  v.  16. 

Powers  of  decennial  state,  increase  of,  88  v.  562. 

may  become  boards  of  revision  in  Cuyahoga  county,  88  v,  339;  am.  89  v.  4. 

Boards  of  Examiners— 

for  Cleveland,  created,  88  v.  243. 

Board  of  Health- 
Abolishment  of,  in  West  Cleveland,  87  v.  376. 
How  expenses  of,  paid  in  Columbus,  88  v.  58. 

Board  of  Improvements- 
created  for  Ravenna,  89  v.  24. 

Board  of  Public  Works  (see  Canals). 

For  Columbus,  87  v.  161 ;  90  L.  O.  L.  164. 

State,  directed  to  buy  land  from  Annetta  A.  Dixon,  88  v.  487. 

Board  of  Beview— 

for  Cincinnati,  88  v.  228,  443;  «0  L.  O.  L.  257. 

Boards  of  Bevision— 

Meeting  of,  in  Hamilton  county,  89  v.  280. 

Board  of  Equalization  may  be,  in  Cuyahoga  county,  88  v.  339;  89  v.  4. 
Board  of  Supervisors— 

for  Cincinnati,  90  L.  0.  L.  257. 

Board  of  Township  Commissioners- 

to  eradicate  black-knot,  etc.,  among  fruit-trees,  91  v.  109-113. 

Boiler  Inspector— 

Kor  Cleveland,  88  v.  379;  90  L.  0.  L.  114. 

Bonds- 

What  corporations  may  be  sureties  on,  88  v.  14;  90  v.  161. 
Cities,  villages,  school-districts,  etc.,  may  issue  registered,  91  y,  363. 
Butler  county  may  issue,  for  deficiencies,  87  v.  86. 
Sale  of,  by  [Jrbana,  at  private  sale,  87  v.  298. 


Digitized  by 


Google 


INDEX  OF  GENEBAL  LAWS. « 

Bondl —  (hntinued. 

Sinking  fond  for  redemption  of,  in  Cleveland,  88  v.  448. 

Gallia  county  may  issue  to  reimbarse  money  advanced  by  persons,  88  v.  516. 

Bridge  Honsea— 

may  be  erected  in  Ottowa  county,  87  v.  33 1 . 

BiidfM— 

As  to  building,  repair,  etc.,  of,  in  Cincinnati,  91  v.  462-4;  in  Cleveland,  88  v.  526; 
in  Columbus,  87  v.  II,  15, 244;  88  v.  563;  in  Daylon,  88  v.  490;  in  Springfield, 
88  v.  365;  in  Toledo,  88  v.  518;  89t.330;  Hamilton  county,  90  O.  L.  221,  252; 
91  V.  451. 

height  of,  over  roads,  railroads,  etc.,  regulated,  91  v.  365. 

Brothels— 

Aa  to  sale  of  intoxicating  liquors  in,  etc.,  88  v.  567;  91  v.  300. 

Bnildingr  Asiociationi — 

As  to  organization,  inspection  and  regulation  of,  88  v.  469-77. 
may  consolidate,  or  dissolve,  90  v.  315. 

Bnildingt— 

Fire-escapes  required  m  what,  88  v.  103. 
Hand-rails  for  stairs  required  in  what,  89  v.  373. 

Safety  of  persons  constructing,  repairing,  etc.,  provided  for,  89  v.  380;  90  v.  52. 
Bucyrus  may  erect.  87  v.  347. 
Wellsville  may  erect,  89  v.  87. 
Canals  (as  to  canal  commissioners,  see  87  v.  219;  91  v.  305) — 
Hoeking,  sale  of,  etc.,  91  v.  327-9. 
Miami  and  Erie,  culverts  under,  in  Paulding  county,  88  v.  602.  ■ 

waste-wiers  for,  to  be  built,  87  v.  261. 

Grand  or  Mercer  county  reservoir,  bank  across,  91  v.  413. 
Ohio,  enlargement  of  culverts  under,  88  v.  492. 

Aqueduct,  etc.,  for,  in  Summit  county  over  Wolf  creek,  91  v.  225. 
Waiasn  and  Erie,  abandonment  of  part  of,  88  v.  72. 
Walhonding,  as  to  railroad  bed  and  oridge  along  and  over,  91  v.  232. 
Licking  reservoir  to  be  public  park;  regulations  as  to,  91  v.  380-82. 

Cemeteries- 
Enlargement  of,  90  v.  153. 

of  religious  society  may  be  conveyed  to  township,  90  v.  151. 
as  to  permanent  buildings  for,  90  v.  218. 
Woodsfield  may  purchase  grounds  for,  89  v.  70. 

Devises  or  bequests  of  property  to  township,  for  care  of  lots  in,  91  v.  149. 
Removal  of  bodies  from  one  to  another,  91  v.  231. 

Certificates- 

of  stock,  re-issue  of,  when  lost  or  destroyed,  88  v.  336. 

of  partners'  names  to  be  recorded,  where,  when,  91  v.  357-8. 

Chattel  Mortgagres— 

Foreclosure  of,  on  household  goods,  etc  ,  regulated,  91  v.  339. 
Chees»— 

Deception  in  sale  of,  87  v.  51. 
Branding  of,  etc.,  89  v.  179;  91  v.  344. 

Chiokamanffa,  battle-field  of— 

As  to  erection  of  monuments  on,  88  v.  564;  90  v.  147. 
Children— 

To  prevent  abandonment  and  pauperism  of,  87  v.  216. 

Regulation  of  employment  of,  87  v.  161 ;  90  v.  56. 

Custody  of,  of  divorced  and  separated  parents,  90  v.  186. 

To  prevent  blindness  of,  91  v.  75. 

Chnroh  property- 
Sale  of  certain  abandoned,  in  Trumbull  county,  87  v.  45. 

Ciffarettes— 

Taxation,  regulation,  etc..  of  traffic  in,  90  v.  235 ;  91  v.  311-14. 

City  Commissioners- 

of  Dayton,  powers  of,  increased,  87  v.  285. 

Clothing- 
sale  of,  by  itinerant  vendors,  regulated,  91  v.  179-6, 
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Collatoral  inheritanoe  tax,  90  r.  14;  91  t.  169-71. 
CollegM— 

Pir»«8capw  in,  required,  88  ▼.  103. 

Hosing  at,  penalties  for,  etc.,  90  v.  353. 

Commissionen— 

for  destruction  of  dtseaaed  fruit-trees,  91  v.  109,  |8  2-6. 

of  state  sinking  fund  may  borrow  what  money,  91  ▼.  186;  am.  91  v.  228. 

Columbian  Szpotition— 

Ad  to  Ohio'6  exhibit  at,  88  v.  234-6;  89  v.  203;  90  v.  $8,  305;  91  ▼.  33,  44,  150,  386. 

Condnita— 

for  electric  wires,  underground,  88  r.  296,  390. 

Constitation  of  Ohio— 

As  to  amendments  to,  88  t.  401 ;  89  t.  6;  90  t.  283. 
As  to  convention  relating  to,  88  v.  84. 

ConteBts  of  Election— 

of  judges  and  state  oflSoors,  88  v.  363-5. 

ConTlot-made  Qoods— 

Sale  of,  regulated,  91  t.  346-8. 

Coronw^- 

OfiBce  for,  in  Cuyahoga  county,  89  v.  195. 

Corporation!- 

as  to  being  sureties  on  bonds,  88  y.  14;  90  t.  161. 
may  re-issue  lost  or  destroyed  certificates  of  stock,  88  v.  336. 
Regulations  as  to  foreign,  90  v.  261 ;  am.  91  v.  355. 
Credit-guaranty,  provided  for,  etc.,  91  ▼.  415-19. 
Courts  (see  Judges  and  Judicial  Districts)^ 

Adjournment  of  trials  in,  to  next  term  of,  90  t.  301. 

&kmein  first  subdivision  of  fourth  judicial  district,  89  v.  189, 
Decision  of,  must  be  rendered  how  soon,  90  v.  1 92. 
Jurisdiction  of  certain  probate,  increased  (see  Probate  Court), 
of  insolvency,  created  in  Hamilton  county,  91  v.  844. 

Credit  Guaranty  Corporations- 
provided  for,  etc.,  91  v.  415-19. 

Criminal  Laws— 

to  be  furnished  to  county  clerks  as  soon  as  passed,  89  v.  348. 

Damagres- 

from  fires  along  railroads.  87  v.  99. 

Dairy  Products- 
Deception  in  sale  of,  penalties,  etc.,  87  v.  51 ;  91  v.  274-5 
Branding  and  sale  of  cheese  regulated,  89  v.  179;  91  v.  344. 

Debts  of  Mtmicipal  Corporations- 
Villages  may  refund,  oX  v.  100. 
ProvUions  as  to,  of  Columbus,  87  v.  165;  88  v.  425;  of  Toledo,  87  v.  95. 

Deficiencies- 
Sale  of  bonds  to  meet,  in  Butler  county,  89  v.  244;  in  Erie  county,  89  v.  15;  in 
Mahoning  county,  88  v.  244. 

Depositaries  for  Public  Ponds— 

In  all  counties,  where  not  already  provided  for,  91  v.  403;  in  TiflBn,  88  v.  208-15; 
Gallon.  88  v.  287-93;  Seneca  county,  88  v.  216-22;  in  Akron  and  Toungstown. 
91  v.  819;  Mahoning  and  Summit  counties,  91  v.  853. 

Devise  or  Be^nest  of  Property— 

to  township,  for  care  of  cemetery  lots,  91  v.  149. 

Direct  Inheritance  Tax— 

Emposed  on  what,  91  v.  166-9. 

Direct  Tax  Pnnd- 

Disposition  of,  88  v,  448. 

Ditches- 

as  to  joint  county,  88  v.  398;  90  v.  81-83;  91  v.  261-3. 
Divorce  (see  Probate  Court). 
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Soeldiig— 

of  bones'  tails  forbidden,  penalty,  90  t.  138. 

Sow  Tax- 
Fees  for  collecting,  in  Butler  eonntjr,  88  v.  37;  in  Drake  oouatjr,  88  ▼.  420. 

Srainaffe— 

of  land  by  undergronnd  drains,  provided  for,  88  t.  350. 
for  water  from  artesian  wells  in  villages,  88  v.  435. 

Oynamite— : 

Manufacture,  sale  and  use  of  regulated,  etc.,  89  v.  307;  90  v.  164 

Jhredging— 

Bonds  for,  in  Toledo,  80  t.  201. 

Regulations  as  to,  in  Cleveland,  87  v.  191. 
Xleotions  (see  Australian  Ballot  Law) — 

For  various  aots  as  to,  see  88  v.  449-«8;  89  T.  31, 123,  305-8,  424-60;  90  v.  61,  13S, 
263-82;  am.  91  v.  291;  91  v.  118-22,  242. 

Women  may  vote  for  school  officers,  91  v.  182. 

Eleetrio  Light— 

for  state  house,  88  v.  401,  515;  for  AshtabuK  87  v.  61,  373;  Cambridge.  88  v.  138; 
Germantown,  89  v.  360;  Oranville,  88  v.  306;  Mansfield,  88  v.  447;  Martin's 
Ferry.  89  v.  127;  Medina,  89  v.  139;  Napoleon,  89  v.  185,  315;  Niles,  89  v.  184, 
255;  St.  Mary's  89  v.  61;  Shelby,  87  v.  271;  Wapakoneta,  89  v.  332;  West 
Milton,  89  V.  288;  Wilmington,  88  v.  405. 

Plant  for;  may  b«  under  contr^  of  water-^orks  trustees,  in  villages  of  first  class, 
89  v.  184. 

Eleetrio  BaUrosds— 

Construction,  operation,  etc.,  of  regulated,  91  v.  285;  see  91  v.  397. 

Bleotrio  Wirei— 

Conduits  for.  88  v.  296,  390;  91  v.  205. 

Bmployes— 

where  children  are,  regulations  as  to,  87  v.  161 . 

of  railroad,  protection,  etc.,  of,  87  v.  112,  149;  88  v.  344;  89  v.  311. 

of  public  institutions,  only  how  many  from  same  county,  88  v.  73. 

may  not  be  prevented  from  joining  labor  organizations,  89  v.  269. 

Arbitration  between,  and  employers,  by  state  board,  90  v.  83-87;  am.  91  v.  373. 

Protection  of,  while  erecting,  etc.,  buildings,  89  v.  380;  90  v.  52. 

Wages  of  miners  must  be  paid  to,  when,  90  v.  56. 

Enumeration— 

of  epileptics,  etc.,  91  v.  95. 

Epidemics- 
Municipal  corporations  and  township    may  issue  bonds  as  to,  before  1894, 90  y.  307. 

Epileptics- 
Accommodations,  for  care  of,  commission  as  to,  etc.,  87  v.  180;  89  v.  267 ;  91  v.  94-W. 

Error- 
Certain  proceedings  not  affected  by  act  of  April  18,  1893.  91  v.  8. 

Examiners — 

Board  of,  for  Cleveland,  88  v.  243. 

Experiment  Station- 
Counties  may  compete  for  location  of,  bow,  88  v.  353 ;  sup.  89  v.  24. 

Express  Companies- 
Taxation  of,  91  v.  237-41. 

Fair  Oronnds— 

Impi-ovement  of  grounds  of,  etc.,  Hamilton  county,  89  v.  248;  Hooking  county, 
87  V.  192;  Montgomery  county,  87  v.  135;  Mercer  county,  90  L.  O.  h.  357,  358; 
91  V.  480. 

Farm  School- 
Cleveland  may  establish,  maintain,  manage,  etc.,  91  v.  465-70. 

Farmers'  Institutes- 
Organization,  support,  etc.,  of,  87  v.  332. 
may  use  armory,  in  Ashland  county,  8B  v.  427. 
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Fire  Eaeapm— 

required,  in  wh»t  buildings,  88  v.  103. 

Fire- 
along  railroads,  damages  for,  etc.,  87  t.  99;  91  v.  187. 

Fiih- 

unlawful  catching  of,  89  v.  245. 

Flag— 

Neir,  for  stote  capitol,  89  t.  198. 

Food  and  Dairy  Commissioner- 
Bond  and  oatli  of,  etc..  88  v.  74. 
Clerk  for,  90  v.  257. 

Foot-bridgres— 

Height  of,  regulated,  91  v.  365-7. 

Foreclosure  (see  Cfaatt<>1  Mortgage,  Probate  Court). 
Forfeited  recoffnizanees— 

Lorain  county  may  refund  what,  87  t.  82. 

Fort  Ancient- 
Purchase  and  preservation  of,  by  state,  87  v.  345. 

Fruit  trees— 

To  eradicate  diseases  among,  89  t.  56;  90  v.  176;  91  v.  108-113. 

Fmits- 

Bushel,  and  fractions  of,  to  be  the  standard  of  measure  of,  91  t.  134. 

Garbage- 
Removal  of,  in  Cincinnati,  89  t.  134;  in  Columbus,  89  v.  310. 

Oas  Works- 
Sinking  fund  for  redemption  of  bonds  of,  89  v.  375. 

Oas  Pipe- 
Maliciously  interfering  with,  penalty,  88  v.  241. 

General  Assembly- 
Members  of,  can  not  be  trustees  of  state  institutions,  X^  v.  241. 

Geologrical  Beports— 

for  1890,  1891,  1892,  to  be  consolidated,  89  v.  180. 
Publication  and  distribution  of  Vol.  VII  of,  90  v.  75;  91  v.  39. 

Gettysborff  Memorial  Tablet- 
Erection  of,  provided  for,  88  v.  25S;  89  v.  292. 

Graduation  (see  Schools). 

Guardians- 

may  lease  ward's  real  estate,  what  for,  87  v.  162,  223. 
of  insane  ward  may  mortgage  property  of,  88  v.  271. 

Hand-rails- 
must  be  provided  for  stairs  in  what  buildings,  89  v.  373. 

Hazing- 

How  punished,  90  v.  353. 

Head-gates- 

Repairs  of,  88  v.  343. 

High  Schools— 

for  townships  authorized,  88  v.  484. 

Highways — (see  Public  Roads). 

Holidays— 

Kovember  election  day  is,  in  part,  87  v.  280. 
Labor  day  is.  87  v.  355;  90  v.  194. 

Horses- 
Fraudulent  entry  of,  in  contest  for  speed,  penalty,  88  v.  547,  90  v.  8. 
Docking  tails  of,  penalty,  90  v.  138. 

House  of  ill-fome— 

defined,  etc.,  91  v.  300. 

As  a  sale  of  intoxicants  in,  88  v.  567;  91  v.  300-301. 
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Howe's  Hutorical  Colleotioni— 
Purchase  of,  for  schools,  89  v.  241. 

Hnntingr— 

prohibited  within  half  mile  of  township  park,  90  v.  175. 

Ill-&me  (see  Houoe  of  Ill-fame). 

Infantry- 
Independent  company  of,  authorized  in  Cleveland,  90  v.  66. 

Infants  (see  Children). 

to  prevent  blindness  of,  91  v.  75. 

Inheritance  tax— 

on  collateral  inheritances,  90  v.  14;  91  v.  169-71. 
on  direct  inheritances,  91  \,  166-9. 

Insane- 
Epileptic,  accommodations  for,  etc.,  87  v.  180;  89  v.  267;  91  v.  94-9a 
Mortgage  of  property  of,  by  guardian,  what  for,  88  v.  271 ;  89  v.  173. 
New  asylum  for,  89  v.  164. 
At  O.  S.  and  S.  Home,  how  disposed  of,  88  v.  139;  89  v.  47. 

Insoranee— 

Revision,  etc.,  of  laws  relating  to,  provided  for,  91  v.  MX 
Arbitrators  for  losses  under  policy  of,  91  v.  357. 

Insurance  company- 
Mutual  lire  association  may  become  a  mutual,  87  v.  88. 

Repeal  of  charter  of  Ohio  Insurance  Co.,  of  Licking  county,  91  v.  53;  .Seneca 
county  Insurance  Co.,  91  v.  64;  Washington  county  M.  F.  Insurance  Co..  91 
V.  89;  Canal  Insurance  Co.,  91  v.  89;  Washington  Union  Co.,  91  v.  90:  Stark 
county  M.  Insurance  Co.,  91  v.  102;  Clermont  county  F.  M.  and  L.  Insurance 
Co.,  91  V.  102. 

Intermediate  penitentiary- 
Name  of,  changed;  reorginization  of,  88  v,  382-388;  Rep.  89  v.  388. 

Intozieatinff  liqnors— 

Sale  of,  in  houses  of  ill-fame,  88  v.  150;  91  v.  300. 
Minors  not  to  enter  places  for  sale  of,  88  v.  409. 

Itinerant  vendors— 

of  clothing,  etc.,  regulations  as  to,  91  v.  173-6. 

Jack  (see  Animals). 

JaUs- 

Separation  of  prisoners  in,  88  v.  150. 
Parole  of  prisoners  in,  89  v.  408. 

Joint  county  ditches— 

Various  provisions  as  to,  88  v.  398;  90  v.  81-3,  91  v.  261-3. 

Judges  and  Judicial  Districts  (see  Courts) — 
Additional  judges  for 

fourth  judicial  district,  91  v.  309. 

first  subdivision  of  fifth  judicial  distric^  88  v  86;  89  v.  43;  Rep.  91  v.  285. 

first  subdivision  of  eighth  judicial  district,  89  v.  79. 

second  subdivision  of  fifth  judicial  district,  90  v.  189. 

second  subdivision  of  ninth  judicial  district,  89  v.  276. 

second  subdivision  of  tenth  judicial  district,  87  v.  48. 

third  subdivision  of  fifth  judicial  district,  90  v.  96;  Rep.  91  v.  285. 

third  subdivision  of  seventh  judicial  district,  91  v.  218. 
second  judicial  district  subdivisions  changed,  acts  repealed,  91  v.  2S0-83. 
fifth  judicial  district  subdivisions  changed,  acts  repealed,  91  v.  283-!S5. 
seventh  and  eighth  judicial  districts  re-apportioned,  91  v  218. 
Salary  of  circuit  judges  of  eighth  circuit,  90  v.  24. 

Jury- 
Commissioners  for  selection  of^  etc.;  Cuyahoita,  Franklin.  Hamilton,  Lucas,  Mont- 
gomery and  Mahoninn  counties,  91  v.  176-9. 
Struck,  abolished,  91  v.  290. 
in  Mahoning  county,  selection,  etc.,  of,  88  v.  200. 

Justice  of  the  peace- 
Clerk  of,  may  administer  oath,  in  Cincinnati,  89  v.  320. 
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Xnit  goods- 
Limit  of  nunnfacture  of,  in  public  institutions,  90  v.  234. 

Labels- 
Registry  of,  87  V.  181 ;  89  v.  166;  91  v.  192. 
Binding  twine  must  have  a,  90  t.  48,  81. 

labor- 
as  to  protection  of,  89  v.  166;  91  v.  192 

Land  transfers  (see  Real  Estate  Transfers). 
Lands  (see  Swamp  and  Overflowed  Lands). 

lease  of  certain,  by  state,  to  various  railroads,  90  v.  386-8;  91  t.  146. 

Lease— 

of  ward's  land,  for  mining,  for  oil  or  gas,  etc.,  87  v.  162,  223. 
of  state  lands  to  railroads  (see  Lands). 

Levees- 

Itepair  of.  88  v.  312. 

Libraries- 
may  be  maintained,  by  what  cities  and  villages,  87  v.  105;  89  v.  98. 

License— 

what  itinerant  vendors  must  have  a.  91  v.  173. 
of  dealers  in  convict-made  goods,  91  v.  346-8. 

not  required  of  ex-soldier,  etc.,  for  peddling,  hawking,  auctioneering,  etc.,  91  v. 
370. 
Licensed  vehicle- 
must  have  a  tin  tag  on,  in  Cincinnati,  89  v.  303;  91  v.  651. 

Licking  Reservoir— 

to  be  a  park;  regulations  as  to,  91  v.  380-82. 

Live  stock- 
native,  must  be  used  for  food  in  public  institutions,  87  v.  334. 
Maps  showing  property  transfers,  etc— 

to  be  kept,  how,  in  Cuyuhoga  co.,  89  v.  220. 
Married  men- 
Pretending  to  be  single,  punished  when,  90  v.  131. 

Measures  (see  Weights  and  Measures.) 

Merchandise — 

shipment  of,  on  railroads,  regulated,  91  v.  207. 
sale  of  convict-made,  regulated,  91  v.  346. 

Miami  River- 
Improvement  of  parts  of,  90  v.  344;  91  v.  115. 

Miami  and  Erie  Canal  (see  Canals). 

Miners- 
wages  of,  not  to  be  retained  by  employers,  90  v.  56. 

Mining— 

on  ward's  land  provided  for,  when,  87  v.  223  (see  87  v.  162). 
crossing  of  public  roads  to  facilitate,  90  v.  49,  149. 

Minors— 

not  to  enter  place  where  intoxicants  are  sold,  88  v.  409. 

Memorial  Hall— 

Circleville  may  build,  87  v.  42. 

Museum— 

Dayton  may  establish,  90  v.  L.  L.  377. 

Municipal  Corporations  (see  Assessmefits;  Boaros  (various);  Boiler  inspection; 
Bonds;  Bridges;  Buildings;  Cemeteries;  Commissioners  (various);  Conduits; 
Contractors;  Deficiencies;  Dredging;  Electric  lighting;  Electric  wires;  Funds; 
Garbage;  Gas-works;  Infirmary;  Libraries;  Town  Hall;  Treasurer;  University; 
Viaduct;   Waterworks,  eto). 

Expenditures — limitation  of,  in  Cleveland,  87  v.  %,  191;  88  v.  584;  in  Columbus, 
88  V.  584    funds  for.  apportioned  in  Cleveland;  87  v.  342;  90  v.  L.  L.  108; 
provided  for,  in  Girard,  89  v.  3. 
Fire  Department— Bonds  for,  in  Cleveland,  87  v.  192;    Columbus,  87  v.  294; 
.Sandusky,  87  v.  85;  Toledo,  89  v.  416 ;  Weston,  89  v.  7. 
Buildings  for,  in  Canton,  89  v.  143;  in  Dayton.  89  v.  246;  in  certain  viilaeea. 
87  v.  267. 
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Hunieipal  Corporationi— CWmiMif. 

Firemen's  pension  fund — act  for  Columbus,  89  v.  259. 

Hours  of  seryice — of  firemen,  in  Cleveland,  89  v.  1^;  Rep.  89  v.  204. 

House  of  Refuge  directors— ^in  Cincinnati,  appointed  by  mayor,  88  t.  549 

Improvements — may  be  made  by  Carrolton,  87  v.  374;  Clyde,  88  v.  415 ;  Crestline, 

88  v.  19;  Findlay,  89  v.  168;  Hamden.  89  v.  217;  Harrison,  87  v.  2.56;  Kent, 

88  V.  74,  326;  Loudonville,  89  v.  326;  Mansfield,  89  v.  319;  Rep.  90  L.  L.  427; 

Marietta,  88  v.  510;  Miamisbarg,  87  v.  136;  Ravenna,  89  v.  24;  Sidney,  87  v. 

47;  Tippecanoe,  88  v.  202,  319;  Troy,  87  v.  106;  Darke  Co.  cities,  87  v.  252; 

90  L.  L.  119.    certain  villages,  87  v.  216. 
Improvement  fund  trustees — provided  for  Ouyahoga  Co.  villages,  88  v.  377. 
Machine  shops— may  be  built  by  Bellefontaine,  88  v.  8;  Chillicothe,  88  v.  3,  199; 

Kenton,  87  v.  108;    Plymouth  and  Westerville,  88  v.  5. 
Manufacturing  establishments — may  be  aided  bv  Ashland,  88  v.  155,  259;  Circje- 

ville,  88  V.  59,  93;  Columbus  Grove,  88  v.  36i7;  Fremont,  89  v.  28;  Lorain,  88 

V.  428;  Mechanicsburg,  88  v.  517;  Morrow,  88  v.  551. 
Market-house — may  be  erected  in  Toledo,  88  v.  94. 
Mayor— given  veto  power  in  Cleveland,  87  v.  343;  88  v.  106,  g  3. 
Police — Akron  and  Canton  may  have  equipments  for  transportation,  89  v.  1-14. 

Cleveland  may  erect  police  station,  88  v.  271 ;  89  v.  293.    Toledo,  a  patrol 
barn,  88  v.  2«6. 

Cleveland  divided  into  police  judicial  districts,  89  ▼.  306. 

Cincinnati,  Cleveland,  Columbus,  Toledo,  Dayton,  and  Springfield  to  provide 
for  police  stations  for  detention  of  women  and  girls,  90  v.  l.'>4. 

Police  justices  in  Cleveland  provided  for,  89  v.  306. 
Pounds — {provided  for  in  Columbus,  88  v.  121.     In  villages  generally,  90  v.  19. 
Re^istricting — of  Dayton,  87  v.  121,  89  v.  37;  cities  of  third  grade,  second  class,  87 

V.  123;  Springfield,  88  v.  180;   Youngstown,  88  v.  77. 
Re-organization— of  Akron,  90  L.  L.  346;  Cincinnati,  88  ▼.  222-30,  443;  89  v.  34; 

Cleveland,  88  v.  105-21,  269-71,  304,  438;  90  L.  L.  96,  107;  Columbus.  90  L. 

L.  136.  150;  Springfield,  88  v.  161;  89  v.  17;  Youngstown,  88  v.  77;  90  L.  L. 

146. 
Sewers — may  be  built,  repaired,  extended,  etc.,  by  or  in  Alliance.  88  v.  375;  Canton, 

87  V.  25;  Cleveland,  87  v.  94;  Columbus.  87  v.  10,  14, 52,  57,  245 ;  89  v.  32,  175, 
287 ;  Doylestown,  Elmore,  Felicity,  and  Louisville.  87  v.  81 ;  Dayton,  87  v.  285; 

88  V.  154;  Fremont.  88  v.  68;  89  v.  197;  Gallipolis,  87  v.  26.'  Iionton,  89  v. 
197;  Manchester,  88  v.  II ;  Marion.  87  v.  87;  Paulding,  89  v.  58 ;  West  Cleve- 
land, 89  V.  404. 

Trunk  sewer,  by  Millcreek  Valley  villages,  etc.,  in  Hamilton  county,  88  v.  313. 
Sinking  fund  trustees — of  Cincinnati,  to  be  custodians  of  funds  left  as  security  for 
performance  of  contracts,  88  v.  433. 

Hatnral  Gas— 

Bonds  may  be  issued,  etc.,  for  developing,  etc.,  by  Fairfield  county,  87  v.  67 ;  by 

certain  townships,  87  v.  140;    Bowling  Green,  87  v.  84;  Logan,  87  v.  138; 

Mai  to.  89  v.  145;  McConnelsville,  89  v.  146;  Somerset,  87  v.  5;  Toledo,  87  v. 

3;  91  v.  337;  Zanesville,  87  y.  22. 
Drilling  of  wells  for,  regulated,  90  y.  24,  201. 
Powers  of  trustees  of  plant«,  87  v.  249. 
Lease  of  ward's  land  for,  87  v.  162. 
Bardstown  may  sell  plant,  89  v.  420. 

Offloers- 

Of  public  institutions,  not  over  ten  per  cent  of,  from  one  county,  88  v.  73. 

Official  Stenoffraphers  (see  Stenographers). 

Ohio  Vational  Guard- 

Permanent  camping  ground  provided  for,  88  v.  561. 

Ohio  8.  ft  S.  Home- 
Insane  inmates  of,  care  of,  etc.,  88  v.  139;  89  v.  39,  47. 
Admission  to;  government  of,  etc.,  89  v.  39. 

Ohio  S.  &  S.  0.  Home- 
may  contract  for  water  supply,  87  v.  369. 

Ohio  Soldien— 

Roster  of,  to  be  published  and  distributed,  87  v.  27,  276;  90  v.  127. 
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Ohio  State  B«formatory— 

Name  of  Intermediate  Penitentiary  changed  to;  re-organixed,  eto.,  88  ▼.  382, 418; 
Rep.  89  V.  388. 

Ohio  Stato  VniTersity— 

Congressional  endowment  of,  accepted,  88  v.  519. 

May  issue  certificates  of  indebtedness,  88  t.  &91 ;  89  v.  321. 

Railroad  right  of  way  through  grounds  of,  granted,  8S  v.  317;  Rep.  89  v.  301. 

Street  right  of  way  granted  through  grounds  of,  89  v.  301. 

Course  of  clay-working,  ceramics,  etc.,  established  in,  91  t.  164. 

Oil  Well*  (see  Natural  Ga.«)— 

Drilling,  etc.,  of,  regulated,  90  v.  24,  201. 

Oleomargarine- 
Manufacture,  sale,  and  use  of,  regulated,  91  v.  274-5. 

Ordinances — 

Appropriating  money  in  Cleveland,  how  passed,  87  t.  343. 
To  oe  published  in  German  paper,  in  Columbus,  88  v.  332. 
Pitrlu  (see  Fort  Ancient). 

Board  of  trustees  for,  in  Cincinnati,  88  T.  39;  89  t.  294. 
May  be  improved,  in  Cincinnati,  88  v.  506,  in  Kenton,  88  v.  50. 
Income  for  music  in,  guaranteed  for  Cincinnati,  89  t.  216. 
Youngstown  township,  Mahoning  county,  may  establish,  88  v.  31. 
Recipients  of  public  relief  must  labor  in,  when,  91  v.  25. 
Licking  Reservoir  to  be  a;  regulations  as  to,  91  v.  380-2. 

Parole— 

Of  prisoners  in  county  jail,  89  v.  408. 

Partition  (see  Probate  Court). 

Partnership- 
Names  and  addresses  of  partners  must  be  recorded,  where,  when,  91  v.  357. 

Peddlers  (see  Clothing;  Soldiers). 
Penitentiaries  (see  Ohio  State  Reformatory) — 

Employment  of  inmates  of,  regulated,  89  v.  346 ;  90  v.  237. 

Pipe  lines— 

for  water,  may  be  laid  along  highways,  88  v.  399. 

Poisons- 
Must  be  labeled,  87  v.  235. 

Poor- 
Receiving  public  relief,  must  labor  on  roads,  etc.,  91  v.  25. 
Relief  of  in  Wayne  county,  87  v.  109. 

Portrait— 

Of  Benj.  F.  Wade,  for  state  capitol,  91  v.  189. 

Power  of  attorney— 

To  transfer  cbnttels  must  be  recorded.  90  v.  355. 
Prisoners  (see  Penitentiaries;  Jail). 
Parole  of,  in  jail,  89  v.  408. 

Probate  eonrts  of  Allen,  Defiance,  Perry,  Bichland,  and  Wood  counties- 
Given  jurisdiction  over  alimony,  divorce,  foreclosure,  and  partition  proceedings, 
91  V.  799. 

Proseontinff  attorney- 
duties,  fees,  etc.,  of,  as  to  wheat  measuring,  91  v.  48 

Pnblic  ftinds- 

Depositories  for,  in  all  counties  where  not  already  provided  for,  91  v.  403-7. 

Public  institutions— 

how  many  employes  in,  may  be  from  same  county,  88  v.  73. 

Public  relief- 
Recipients  of,  must  lai>or  on  roads,  parks,  etc.,  91  v.  '-'5. 

Public  roads- 
Height  of  bridges,  viaducts,  etc.,  on  and  over,  91  v.  365-7. 
Two  days'  work  on,  abolished,  91  v.  342. 
Water  pipe  may  be  laid  along,  88  v.  399. 
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Mine  owners,  etc.,  may  cross,  etc.,  how,  90  v.  49,  149. 

Burdens  on,  regulated,  in  Lawrence  Co.,  89  v.  3*27 ;  in  Jefferson  Co.,  89  v.  396;  ia 
Scioto  Co.,  88  V.  35;  89  v.  316;  90  L.  L.  439. 

Supervisor  to  work  out  his  own  road  tax  only,  87  v.  222. 

Water  troughs  along;   abatement  of  tax  of  builder  of,  87  v.  38. 

Township  trustees  may  improve,  90  v.  28. 

Who  may  fence  up  parts  of,  in  Union  and  Lo.);an  counties.  88  v.  194. 

Improvement  of  bridge  approaches  in  Ottawti  Co.,  88  v.  530. 

Recipients  of  public  relief  must  labor  on,  91  v.  25. 

Improvement  of,  etc.,  in  Cuyahoga  Co.,  88  v.  101 :  89  v.  199, 419;  Franklin  Co.,  87  v. 
113,285;  89  v.  66;  Seneca  Co.,  88  v.  421;  91  v.  833;  Van  Wert  Co.,  89  v.  53 ; 
Wyandot  Co.,  88  v.  410,  597 ;  89  v.  151,  250. 

Townships  may  improve,  in  Cuyahoga  Co.,  87  v.  375;  88  v.  445;  in  Seneca  Co.,  89 
V.  291;  Van  Wert,  89  v.  409;  Crawford  Co.,  88  v.  144;  89  v.  266,  517;  90  L. 
L.82. 

Township  supervisors  created  for,  in  Cuyahoga  Co.,  87  v.  101  ;  Rep.  88  v.  101 ;  Vin- 
ton Co.,  88  V.  237;  Rep.  89  v.  203. 

<tiiail— 

shipment  of,  out  of  state  prohibited,  91  v.  210. 

XailroadB— 

Accidents,  provisions  against,  87  v.  112;  88  v.  344;  89  v.  311. 

Various  regulations  as  to,  87  v.  149;  88  v.  261 ;  89  v.  347:  91  v.  207. 

"Fellow  servants"  defined,  87  v.  150. 

Conductors,  qualifications  of,  88  v.  320;  90  v.  20. 

Engineers,  qualifications  of,  88  v.  320,  429;  90  v.  20. 

Automatic  couplers  and  air  brakes  to  be  used,  90  v.  184. 

Crossings  of,  88  v.  261 ;   90  v.  359. 

Discriminations  by,  forbidden,  88  v.  429. 

Fires  and  combustible  material  along  right  of  way  of,  provisions  against,  37  v.  99 

damages  arising  from,  87  v.  99;   91  v.  187. 
right  of  way  for,  through  grounds  of  O.  S.  University,  88  v.  317. 

over  certain  state  lands,  88  v.  366. 
Passenger  delayed  by  accident  may  have  message  sent,  88  v.  429. 
Station  platforms  of,  steps  for,  height  of,  etc.,  89  v.  347. 
Lease  of  oerUin  lands  to,  by  state,  etc.,  90  v.  386-8 ;  91  v.  145,  232. 
Additional  reports  required  of,  to  commissioner  of,  91  v.  154. 
Shipment  of  merchandise  on,  regulated,  91  v.  207,  210. 
Electric,  regulations  as  to,  91  v.  286. 
Height  of  bridge  of,  and  over,  etc.,  91  v.  365. 
Electricity  may  be  used  as  a  motive  power  on,  91  v.  397. 
Taxation  of  express  and  sleeping  car  companies,  91  v.  237-41,  408-12. 

Beal  estate  transfers- 
Commission  to  draft  bill  for,  per  Torrens'  system.  90  v.  310. 

Eecords — 

land,  in  Cuyahoga  county,  to  be  kept  how,  87  v.  356. 

of  partners'  names  and  residences  to  be  kept  by  clerk  of  court,  91  v.  358. 

Beligrions  Sooietiea— 

As  to  conveyance  of  property  of,  87  v.  56;  88  v.  298;  90  v.  151. 

Bepeal— 

Effect  of,  of  certain  banking  laws,  91  v.  396. 

Reports— 

Of  state  institutions,  printing,  binding,  etc.,  of,  91  v.  101. 

Reservoir  (see  Canals). 

Roads,  road  districts,  etc.  (see  Public  Roads). 

Roster— 

Of  ex-soldiers,  sailors  and  marines  in  Ohio,  to  be  published,  91  v.  202.  « 

Rubber  Shooters  (see  Air-guns). 

Salary— 

Ot  circuit  judges  in  eighth  circuit,  90  v.  24. 

Sales— 

Of  clothing,  etc.,  by  itinerant  vendors  of,  regulated,  91  v.  193,  370. 
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Soaffolding— 

Regulations  as  to,  for  new  buildings,  etc.,  89  v.  380;  90  v.  52. 

Schools:  school  districtB,  etc.— 

Graauation  from,  of  subUiiitricts  and  special  districts;    examinations  for,  89  r. 
,  123;   91  V.  67. 

Physical  culture  provided  for  in  certain,  89  v.  276. 
Textrbooks  for;  to  be  supplied  how,  etc.,  88  v.  568-73. 
Ottawa  county  districts  may  issue  bonds,  88  v.  77. 
Admission   of  pupils  of  another  district  to,  in  Goshen  township,  Champaign 

county,  88  v.  323. 
Women  may  vote  for  oflScers  of,  91  v.  182. 

Scioto  Eiver— 

Channel  boundaries  of,  commission  to  establish,  90  v.  120. 

Secretaiy  of  State- 
is  supervisor  of  elections,  89  v.  455;  90  v.  263;  91  v.  118. 
Compensation  of,  89  v.  454. 
Must  pay  certain  money,  in  litigation,  to  successor,  89  v.  322. 

Sewen— 

Piukaway  county  may  construct,  87  v.  220. 

ShippinflT— 

01  merchandise  on  railroads  regulated,  91  v.  207. 
Of  quail  from  this  state  prohibited,  91  v.  210. 

Shooting  or  alinginff  hard  anhstanoes— 

From  air-guns  or  other  weapons  or  implements,  forbidden,  where,  91  y.  86. 

Sinking  taai  commiasioners— 

May  borrow  what  money,  91  v.  186;  am.  91  v.  228. 

Sleeping  car  companies- 
Taxation  of,  91  v.  408-12. 

Soldiers,  Bailors,  etc.— 

Koster  of  ex-,  residing  in  Ohio,  to  be  published,  91  v.  202. 
May  peddle,  etc.,  without  license,  91  v.  370. 

Solicitor— 

Mt.  Victory  may  appoint  a,  88  v.  435. 

State  of  Ohio— 

To  be  defendant  in  a  certain  Summit  county  action,  87  T.  261. 

Certain  fish  net  owners  may  sue,  88  v.  503. 

Lease  of  lands  by,  to  certain  railroads,  90  v.  386-8;  91  t.  145-7. 

Streets- 
Various  improvements  of,  in  Alliance,  88  v.  374;   Bellevue,  89  v.  117;  Berea,  89  v. 
137;   Cincinnati,  88  v.  284;    Cleveland,  87  v.  213;   Columbiana,  88  v.  524;  Co- 
lumbus, 87  V.  367;    88  v.  323;   Convoy,  89  v.  309;  Dayton,  87  v.  179,  288;  90  L. 
L.  368;    Fremont.   88  v.  68.    89  v.   197;  Gallipolis,  87  v.  26;  Genoa,  89  v.  86; 
Ironton,  89v.   197;  Marietta,  89  v.  252;  Middle  Point,  89  v.  44, 72;  New  Wash- 
ington, 89  V.  418;   Paulding,  88  v.  399;  Springfield,  88  v.  604;  Toledo,  87  v. 
344;    Wellsville,  89  v.  378;   Westerville.  88  v.  299. 
In  citioshaving  a  population  of  8,450  to  8,470,  87  v.  259. 
In  vurious  villages,  87  v.  SI,  14fi;  88  v.  37. 

Street  commissioner— 

I  (rticp  of  abolished,  in  Akron  and  Urbana,  88  v.  256,  .279. 

Stairways— 
.  Hand-rails  for  what,  required,  89  v.  373. 

Stallioa— 

j,V  not  serve  mare,  where,  88  v.  394. 


ghtingof,  88  V.  401,515. 
for,  89  V.  417. 
eports). 


Columbiana,  Mahoning,    Summit,  Trumbull,   Washington, 

J^fiiifled,  88  V.  190;  supplemented  90  v.  68;  for  Wavne,  Ross, 

'  J(5ffer6on,  88  T.  360;  Crawford,  Marion,  Wyandot,  88  * 
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403;  Fulton,  Henry,  Putnam,  88  v.  524;  Williams,  Defiance,  Paalding,  89  v. 
152;  Auglaize.  Mercer,  Van  Wert,  90  v.  44;  Allen,  Shelby,  90  v.  &9;  Soioto,. 
90  T.  151;  Richland,  91  r.  131;  third  Bubdivision  of  third  district,  91  t.  184,. 
amended  91  t.  387;  Huron,  91  v.  584;  Erie.  91  v.  566;  Madison,  91  v.  57^^ 
Jefferson  and  Harrison,  91  v.  621 ;  .Seneca,  91  v.  688. 

Stock— 

K»-i8iB'ae  of  lost  or  destroyed  certificates  of,  88  y.  336. 

Streets— 

What,  township  trustees  may  open  under,  etc.,  90  v.  28. 

Street  railroads- 
Safety  of  passengers  at  intersections,  88  v.  581. 
Screens  for  cars  of,  to  protect  motormen,  90  v.  220. 
On  Faddack  road,  in  Hamilton  county,  90  L.  L.  238. 

Sub-ways— 

for  electric  wires,  88  v.  296,  390 ;  91  v,  205. 

Supervisors  (see  Public  Roads). 

Sureties- 
Certain  corporations  may  be,  on  bonds,  88  v.  14 ;  Rep.  90  t.  161. 

Swamp  and  overflowed  laads— 

Act  of  September  28,  1850,  51  v.  357,  repealed,  91  v.  144. 
For  the  recovery  of,  belonging  to  the  state,  91  v.  229. 

and  of  money  for,  from  tJ.  S.,  91  v.  229. 
Commissioner  of,  done  away  with,  91  v.  229-30. 

Taxation,  taxes— 

of  direct  inheritances,  91  v.  166-9. 

of  collateral  inheritances,  90  v.  14;  91  v.  169-71. 

G.  A.  R  property  exempt  from,  87  v   114. 

Rate  of  state  taxes,  K8  v.  479;  89  v.  421. 

Refunder  of  erroneously  paid,  in  Hamilton  county,  87  r.  212. 

of  express  companies,  91  v.  237-41. 

of  sleeping  car  companies,  91  v.  408-12. 

Telegram— 

of  what  deliiyed  railroad  passenger  must  be  sent,  88  v.  429. 

Telegrraph  companies  (see  Subways). 

Kepoi'ts  from,  vo  commissioner  of  railroads,  91  t.  154. 

T^pk<me  eompanies  (see  Subways). 

mny  (ilace  wires  under  ground,  consents  as  to,  etc.  88  v.  296,  390. 
Time- 
Central  standard,  adopted  for  Ohio,  90  v.  115. 
Tin  tags- 

to  be  on  licensed  vehicles  in  Cincinnati,  89  v.  303. 

Town  hall- 
May  be  erected  in  Caledonia,  88  v.  287;  West  Milton,  89  v.  288;  Wilmington, 
89  V.  196. 

Transfer  of  property— 

of  certain  religious  societies,  87  v.  56;  88  v.  298;  90  v.  151. 

power  of  attorney  for  transfer  of  chattels  must  be  recorded,  90  v.  355. 
Treasurer— 

of  Hamilton  allowed  compensation  as  treasurer  of  gas  works  and  water  works,. 
88  V.  559. 
Trial- 

of  case  in  court  may  be  adjourned  to  when,  89  v.  189 ;  90  v.  301. 
Township— 

Salem,  Warren  Cq.,  may  aid  manufacturing  establishment,  88  v.  549. 

Green,  Ashland  Co.,  may  issue  public  improvement  bonds,  89  v.  379. 

Mohican,  Ashland,  Co.,  may  issue  public  improvement  bonds,  89  v.  115. 

Vermillion,  Ashland  Co.,  may  issue  public  improvement  bonds,  89  v.  182,  290. 

recipients  of  relief  from,  must  labor  where,  91  v.  25. 

commissioners  of,  to  eradicate  fruit  tree  diseases,  91  v.  109-113. 

may  receive  properly  in  trust,  for  the  care  of  cemetery  lots,  91  v.  149. 
Trees  (see  Black-knot). 

destruction  of  certain  diseased  fruit,  89  t.  56;  90  t.  176;  91  v.  108-113. 
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Turnpike  Comrany— 

Coarter  of  Hamilton,  Springfield  &  Carthage,  amended,  87  v.  245. 

Umpirei— 

Appointment  of,  to  adjust  fire  losses  insured  against,  91  v.  357. 

TTndertakiiig  (see  Bonds.) 

ITnited  States— 

As  to  buildings  for,  in  Akron,  88  t.  333 ;  in  Canton,  88  v.  245;  Lima,  88  t.  91, 603; 
Youngstown,  88  v.  333. 
Vniyeraity  (see  Ohio  State  University) — 

of  Cincinnati,  how  vacancies  in  board  of  directors  of,  filled,  89  v.  31. 

Unmarried  women- 
protection  of,  against  wiles  of  married  men,  90  t.  131. 

Teterinary  medicine  and  BUgery— 
practice  of,  regulated,  91  t.  391. 

Viaduct- 
may  be  baUt  by  Cincinnati,  87  t.  89;  Columbus,  87  t.  214;  89  r.  235. 

Vehiclee- 

As  to  license  of,  and  tin  tag  showing  it,  in  Cincinnati,  89  t.  303. 

Totes- 
number  of,  necessary  to  carry  matter  voted  on,  90  v.  130. 

Wabash  and  &ie  Canal  (see  Canals)— 
abandonment  of  part  of,  88  v.  72. 

Wabash  river- 
Cleaning  out  channel  of,  88  v.  480. 

Wade,  Beqj.  F.— 

Portrait  of,  for  stete  house,  91  ▼.  189. 

Water-pipes- 
May  be  laid  along  public  roads,  89  v.  399. 

Water  power  head-gates— 

Repair,  etc.,  of,  generally,  88  v.  343. 

Water  rates— 

In  Columbus  must  be  uniform,  87  v.  280. 

Water-troughs- 
erection  and  maintenance  of,  along  roads,  87  v.  38. 

Water-works— 

Construction  or  various  improvements  of,  in  Columbus,  87  v.  273;  Dayton,  88  v, 
490;  Eaton,  88  v.  44;  89  v.  315;  Marietta.  89  v.  242;  Napoleon,  89  v.  185,  315; 
Niles.  89  V.  184,  255;  Springfield,  88  v.  365;  Toledo,  88  v.  53;  Van  Wert,  88 
V.  205;  West  Milton.  89  v.  288;  Weston,  89  v.  7;  Willoughby,  89  v.  71 ;  Will- 
shire,  89  V.  256;  Zanesville,  87  v.  293. 
In  Cincinnati,  88  v.  56;  89  v.  209.  (Voted  "  No.")  In  cities  of  fourth  grade,  sec- 
ond class,  88  V.  246 :  in  certain  village  having  population  of  952. 

Wearing  apparel  (see  Clothing), 
defined,  etc.,  91  v.  174,  g  14. 
Regulations  as  to  sale  of,  by  itinerant  vendors  of,  91  v.  173-6. 

Weights  and  measures  (see  Wheat). 

To  be  furnished  to  Brown  county,  87  v.  12. 

for  small  fruits,  to  be  bushel  or  fractions  of,  91  v.  134. 

Wharves- 
may  be  leased  by  Sandusky,  88  v.  260. 

Wheat- 
prescribing  measure  for,  in  barter  or  exchange  from  producer  of,  91  v.  47. 

Women- 
may  vote  for  school  officers,  91  v.  182. 

Womens'  Christian  Associations- 
have  same  powers,  etc.,  as  Children's  Homes,  89  v.  405. 

Work-houses— 

Employment  of  inmates  of,  89  v.  346;  90  v.  247. 

World's  Fair- 
As  to  Ohio's  exhibit  at,  88  v.  234 ;  89  v.  203;  90  v.  58,  305;  91  v.  33,  44,  150,  386. 

'•Yellows"- 

to  prevent  spreading,  etc.,  of,  among  fruit  trees,  89  v.  56;  90  v.  176;  91  v.  108-113. 
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